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exploring the use of narrow channels in the 944-952 MHz band to help increase use of the channels available.45. The Report and Order in Gen. Docket No. 82-243 paired the 932-935 MHz and 941-944 MHz bands for the new Government and non-Govemment fixed services. The new services will be used for two-way operations which require transmitting and receiving on paired frequencies.5 On the other hand, although their operation is between fixed points, STL/ICR stations operate one-way from the studio-to-transmitter, so only one channel is used. In Docket 82-243, the Commission noted the impact auxiliary broadcast stations could have on the efficiency of use of the channels available for the new fixed services, but in view of the number and licensing situation of many of the STL/ ICR stations, it accommodated their continued operation. In making the reallocation, the Commission considered 121 existing STL/ICR stations, the licenses for which were granted prior to the conclusion of Docket 18262; and 56 stations, for which temporary authorizations were granted subsequent to the Docket. In this regard, Docket 18262 tasked the Commission with finding new spectrum for STL/ICR stations when the 942-947 MHz band was reallocated from fixed to land mobile. The 121 STL/ICR stations at 942-944 MHz were licensed prior to the conclusion of Docket 18262 and were allowed to continue operations pending further rulemaking. The Commission decided to grandfather the operation of this limited number of STL/ICR stations in the new Govemment/non- Government fixed service band. Their long history of permanent operation on these frequencies supports this conclusion. On the other hand, the 56 STA stations were authorized on a temporary basis after Docket 18262 was adopted. Under such circumstances, grandfathering of these 56 STA stations was not warranted. In Docket 82-335, the Commission, nevertheless, attempted to lessen the impact on the STA stations by providing protection from interference from new assignments for one year and by permitting operations on a secondary basis for up to four additional years. Thus, while it would have been more efficient to remove all STL use from the reallocated Government/non-Government fixed band, the Commission’s decision was a
4Notice o f Proposed Rulemaking in M M  Docket 

No. 85-36, 50 FR 8172 (February 28,1985).
5 See First Report and Order, Gen. Docket No. 82- 

243, footnote 2 supra, paragraph 14. Docket 82-243 
stated that " . . .  the new bands will be fully 
utilized by two-way services.”

compomise to accommodate as much STL/ICR operation as practical without further complicating the future usage of , the band by the new users.6. Regarding the economic question, the Commission was fully aware of the cost associated with station rechannelization, and this was considered in the reallocation decision.6 However, to make the entire 900 MHz reallocation package work, it was unavoidable that some stations would incur some cost for modification of their operation to comply with the new spectrum allocations. Stations authorized under STA’s and affected by this proceeding were effectively on notice that they might have to move.7. The Commission therefore reiterates that the decision not to grandfather temporary stations in the 942-944 MHz band is correct. Also, we believe that most, if not all, of the temporary STL/ICR stations, along with new station growth, can be accommodated in the 944-952 MHz band if careful equipment design and local frequency coordination is employed.8. For the reasons set forth above, it is ordered that the Petitions for Partial Reconsideration filed by The Society of Broadcast Engineers and Service Broadcasting Corporation of the Commission’s Report and Order in Gen. Docket No. 82-335 are denied.Federal Communications Commission. 
William J. Tricarico,
Secretary.[FR Doc. 85-23025 Filed 9-27-85; 8:45 am] 
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47 CFR Parts 90 and 94
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a c t io n : Final rule.
SUMMARY: This action amends rules for the private land mobile radio services and operational-fixed microwave services to correct errors and omissions, delete obsolete and redundant material, and revise unclear wording to restore the intended meanings to various rule

®In addition to allocating 3 M Hz for STL/ICR  
stations, the Commission made or proposed the 
following allocations at 900 MHz: 6 M Hz for a new 
Government/Non-Govemment Fixed Service (Gen. 
Docket No. 82-243), 12 M Hz for cellular expansion 
(Gen. Docket 84-1231), 12 MHz for private land 
mobile expansion (Gen. Docket No. 84-1233), and 8 
MHz for the establishment of a Mobile Satellite 
Service (Gen. Docket No. 84-1234).

sections. The purpose of these editorial amendments is to reduce any confusion or doubt about the affected rules. 
EFFECTIVE DATE: November 30,1985.
FOR FURTHER INFORMATION CONTACT: Richard L. Kenney, (202) 632-6497. 
SUPPLEMENTARY INFORMATION:

List of Subjects 
47 CFR Part 90Private land mobile radio services, Radio.
47 CFR Part 94Private operational-fixed microwave service, Radio.
OrderAdopted: September 23,1985.Released: September 25,1985.By the Commission.1. This Order amends several sections of Part 90 and one section of Part 94 of the Commission’s rules governing the Private Land Mobile Radio Services and Private Operational-Fixed Microwave Services. These amendments correct typographical errors and omissions, delete obsolete material, and revise unclear wording to restore the intended meanings to the affected sections. None of the amendments are substantive.2. Authority for this action is contained in sections 4(i) and 303(r) of the Communications Act of 1934, as amended, 47 U .S.C. 154(i) and 30S(r), and § 0.231(d) of the Commission’s rules. Provisions of 5 U .S.C. 553 concerning public notice, administrative procedure, and effective date do not apply because the amendments are strictly editorial.3. In view of the above, it is ordered that the rule amendments set forth in the attached Appendix be adopted and made effective September 25,1985.Federal Communications Commission. 
Edward J. Minkel,
Managing Director.

AppendixParts 90 and 94 of Chapter I of Title 47 of the Code of Federal Regulations (47 CFR) are amended as follows:
PART 90—[AMENDED]The authority citation for Part 90 continues to read as follows:Authority: Secs. 4, 303,48 Stat., as amended, 1066,1082; 47 U .S.C. 154, 303, unless otherwise noted.1. Section 90.5 is amended by revising paragraphs (e) and (i), redesignating paragraphs (h) as (i) and (i) as (j), and adding a new paragraph (h), to read as follows:
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§ 90.5 Other applicable rule parts.
* * * * *(e) Part 15 provides for the operation of incidental and restricted radio frequency devices that do not require an individual license.* * * * *(h) Part 22 contains regulations for public (common carrier) mobile radio services.(i) Part 68 contains technical standards for connection of private land mobile radio equipment to the public switched telephone network.(j) Part 94 governs licensing and operation of private operational-fixed radio stations on frequencies in the microwave spectrum above 928 MHz.2. Section 90.17 is amended by correcting errors at “154.45625,” and “154.47875” and changing “952 and above” to “928 and above” in the frequency table, and by revising paragraphs (c)(4), (6), and (16) to read as follows:
§ 90.17 Local Government Radio Service.* * ‘ * # *(b ) * * *

Local Government Radio Service 
Frequency Table

Frequency or band Class of station(s) Limitations)

154.115.................. ....... do....................... 5
154.45625............... . Fixed or mobile....... 9, 20, 21, 22
154.46375............... ....... do....................... 7, 19, 20, 21, 

22
•154.47125............... . :....do....................... 7, 20, 21, 22
154.47875............... 9, 20, 21, 22
154.965.................. . Base or mobile.........

* • a * •
851 to 866.............. . Base or mobile........ 15
928 and above....... . Operational-fixed...... 16
929 to 930.............. . Base only................. 26
1427 to 1435.......... . Operational-fixed, 

base or mobile.
17

* * - • * # *(c) * * ** * * * *(4) [Reserved]* * * * *(6) Assignment and use of frequencies in the band 72-76 MHz are governed by § 90.257 for operational-fixed stations and by § 90.241 for emergency call box operations. Specific frequencies are listed at § 90.257(a)(1).
* * * • * *(16) Assignment of frequencies above 928 MHz for operational-fixed stations is governed by Part 94 of this Chapter.
* * * . * *3. Section 90.19 is amended by deleting all frequencies from “1610” through “1714” kilohertz (which were meant to be removed by action published at 46 FR 52372, O ct 27,1981)

and changing “952 and above” to “928 and above” in the frequency table, and by revising paragraph (e)(23) to read as follows:
§ 90.19 Police Radio Service.
* * * *(d) * * *

Police Radio Service Frequency Table

Frequency or band Class of station(s) Limitations)

Kilohertz:
1722........................ . Base or mobile........ 2. 3

851 to 866..............
• .

22
928 and above........ . Operational-fixed...... 23
929 to 930.............. . Base only................. 27

1427'to 1435.............. . Operational-fixed, 24
base or mobile.

(e)* * *(23) Assignment of frequencies above 928 MHz for operational-fixed stations is governed by Part 94 of this Chapter.* *. * * *4. Section 90.21 is amended by changing “952 and above” to “928 and above” in the frequency table, and by revising paragraph (c)(ll) to read as follows:
§ 90.21 Fire Radio Service. 
* * * * *(b ) * * *

Fire Radio Service Frequency Table

Frequency or band Class of station(s) Limitation(s)

• * * * .*

851 to 866.................. 10
928 and above........... . Operational-fixed...... 11
929 to 930.................. . Base only................. 15
1427 to 1435.............. . Operational-fixed, 

base or mobile.
12

* * * * *

(C)* * *(11) Assignment of frequencies above 928 MHz for operational-fixed stations is governed by Part 94 of this Chapter.
* * * ‘ * *5. Section 90.23 is amended by t correcting the omission of limitation 5 at "156.180” and changing “952 and above” to “928 and above” in the frequency table, and by revising paragraph (c)(ll) to read as follows:
§ 90.23 Highway Maintenance Radio 
Service.
* * * * *(b ) * * *

Highway Maintenance Radio Service 
Frequency Table

Frequency or band Class of station(s) Limitation(s)

156.165...............................do.........................  5, 14

Highway Maintenance Radio Service 
Frequency Table—Continued

Frequency or band Class of station(s) Limitation(s)

156.180...................... ....... do....... ............... 5, 14
156.195...................... ...... do........................ 5

* , * • * *
851 to 866.................. . Base or mobile........ 10
928 and above...«....... . Operational-fixed...... 11
929 to 930.................. . Base only................. 16
1427 to 1435.............. . Operational-fixed, 

base or mobile.
12

• • • * *

(c) * * *(11) Assignment of frequencies above 928 MHz for operational-fixed stations is governed by Part 94 of this Chapter.
* * * * *6. Section 90.25 is amended by correcting the limitation numbers for "171.425” and changing “952 and above” to “928 and above” in the frequency table, and by revising paragraph (c)(17) to read as follows:
§ 90.25 Forestry Conservation Radio 
Service.* * * * *(b) * * *

Forestry Conservation Radio Service 
Frequency Table

Frequency or band Class of stations) Limitation(s)

• t « .

170.575...................... . do............................ 4, 9, 10
171.425...................... 4, 9.11
171.475...................... 4, 10,12

851 to 855.................. . Base or mobile........ 16
928 and above........... . Operational-fixed...... 17
929 to 930.................. . Base only................. 21
1427 to 1435.............. . Operational-fixed, 

base or mobile.
18

* • • * *

(c) * * *(17) Assignment of frequencies above 928 MHz for operational-fixed stations is governed by P§rt 94 of this Chapter. * * * * *7. Section 90.53 is amended by changing “952 and above” to “928 and above” in the frequency table, and by revising paragraph (b)(22) to read as follows:
§ 90.53 Frequencies available.(a) * * *

Special Emergency Radio Service
Frequency Table

Frequency or band Class of station(s) Lim itations)

851 to 866........
928 and above...
929 to 930........

.........  Operational-fixed......
..........  Base only.................

. 21 
22 
32
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Special Emergency Radio Service 
Frequency Table—Continued

Frequency or band Class of station(s) Limitation(s)

1427 to 1435............... Operational-fixed, 23
. base or mobile.

(b) * * *(22) Assignment of frequencies above 928 MHz for operational-fixed stations is governed by Part 94 of this Chapter. * * * * *8. Section 90.55 is amended by revising the introductory text as follows:
§ 90.55 Paging operations.Paging operations may be authorized in this service only on frequencies assigned under the provisions of sections 90.53(b)(4), (25), (26), or (32). Paging operations on other frequencies authorized before August 15,1984, may be continued only if they do not cause harmful interference to regular operations on the same frequencies;Such paging operations may be renewed indefinitely on a secondary basis to regular operations, except within 125 kilometers (75 mi.) of the following urbanized areas:9. Section 90.63 is amended by changing “952 and above” to “928 and above” in the frequency table, and by revising paragraph (d)(18) to read as follows:
§90.63 Power Radio Service. 
* * * * *(c)* * * #

Power Radio Service Frequency Table

Frequency or band Class of station(s) Limitation(s)

851 to 866................. 17
928 and above...........
929 to 930.................
1427 to 1435.............

.. Operational-fixed......

.. Base only.................

.. Operational-fixed, 
base or mobile.

18
25
13

(d) * * *(18) Assignment of frequencies above 928 MHz for operational-fixed stations is governed by Part 94 of this Chapter. * * * * *10. Section 90.65 is amended by correcting errors in limitation numbers at "36.25” and between “153.050” and “153.125” and changing “952 and above” to “928 and above” in the frequency table, and by revising paragraph (c)(31) to read as follows:
§ 90.65 Petroleum Radio Service. 
* * * * *(b) * * *

Petroleum Radio Service Frequency 
Table

Frequency or band Class of station^) Limitation(s)

35.48........................... ....... do...................... 37
36.25........................... ....... do...................... 9
41.71........................... ....... do...................... 9

* * * * •
150.980....................... 6
153.035...................... ....... do............. ........ 12
153.050........ ............. ....... do...................... .. 4, 5, 13, 38, 40
153.065...................... ....... do...................... 13
153.080...................... ....... do...................... 4, 5, 13
153.095...................... ....... do.... .................. 13
153.110...................... ....... do...................... 4, 5, 13
153.125...................... ....... do...................... 13, 38, 40
153.140...................... ....... do...................... 4, 5, 13

* * * * 1
806 to 821.................. 30
851 to 866................. . Base or mobile....... 30
928 and above...... . Operational-fixed.... 31
929 to 930..... 42
1427 to 1435.............. . Operationai-fixéd, 26

* *
base or mobile.

12. Section 90.69 is amended by changing “952 and above” to “928 and above” in the frequency table, and by revising paragraph (c)(6) to read as follows:
§ 90.69 Motion Picture Radio Service.* * * * *(b) * * *

M o t io n  P ic t u r e  R a d io  S e r v ic e  F r e q u e n c y  
T a b l e

Frequency or band Class of station(s) Limitation(s)

851 to 866.................
928 and above...........
929 to 930..................
1427 to 1435.............

.. Base or mobile........

.. Operational-fixed.:....

.. Base only.................

.. Operational-fixed,

5
6 

10
7

base or mobile.

(c) * * *(31) Assignment of frequencies above 928 MHz for operational-fixed stations-i's governed by Part 94 of this Chapter.
* __ * * * *11. Section 90.67 is amended by deleting "47.44,” correcting limitation numbers at “30.72,” “157.725,” and “158.355,” and changing "952 and above” to “928 and abovev in the frequency table; and by revising paragraph (c)(21) to read as follows:

(c) * * *(6) Assignment of frequencies above 928 MHz for operational-fixed stations is governed by Part 94 of this chapter.
* * * * *13. Section 90.71 is amended by changing “952 and above” to “928 and above” and changing the limitation number at “929-930” from "4” to “9” in the frequency table, and by renumbering the redundant paragraph (c)(4) as (c)(9) and revising the remaining paragraph(c)(4) to read as follows:

§ 99.67 Forest Products Radio Service. 
* * * * *(b) * * *

Forest Products Radio Service 
Frequency Table

Frequency or band Class of station(s) Limitation(s)

30.68........................... ....... do........................
*

30.72........................... ....... do.........\..............
31.48........................... ....... do....................... 30

* • * * *
37.44........................... ....... do.......................
37.88........................... ....... do........................

• * * * '•J*
154.625........................ Base or mobile........ 5
157.725.............................. do....................... 29
157.740.............................. do....................... 5

158.325.............................. do....................... 6, 31, 33
158.355.............................. do....................... 2, 32
158.370...................... ....... do....................... 2

470 to 512................. . Base or mobile........ 19
806 to 821.................. . Mobile only............... 20
851 to 866................. . Base or mobile........ 20
928 and above........... . Operational-fixed...... 21
929 to 930.................. . Base only................. 35
1427 to 1435.............. . Operational-fixed, 

base or mobile.
16

1 * * * *(c) * * *(21) Assignment of frequencies above 928 MHz for operational-fixed stations is governed by Part 94 of this chapter.

§ 90.71 Relay Press Radio Service. 
* * * * *(b) * * *

Relay Press Radio Service Frequency 
Table

Frequency or band Class of stations) Limitations)

851 to 866................ ... Base or mobile........ 3
928 and above......... ... Operational-fixed...... 4
929 to 930................ ... Base only................. 9
1427 to 1435............ ... Operational-fixed, 

base or mobile.
5

* * * * *

(c) * * *(4) Assignment of frequencies above 928 MHz for operational-fixed stations is governed by Part 94 of this chapter.(5) This band is available in this service subject to the provisions of § 90.259.
* * * * *(9) Frequencies in this band are available only for one-way paging operations in accordance with § 90.494. * * * * *14. Section 90.73 is amended by changing "952 and above” to “928 and above” in the frequency table and by revising paragraphs (d) (22) and (23) to read as follows:



Federal Register / Vol. 50, No. 189 / Monday, September 30, 1985 / Rules and Regulations 39679

§ 90.73 Special Industrial Radio Service. 
* * * * *(c) * * *

Special Industrial Radio Service 
Frequency Table

Frequency or band Class of station(s) Limitation(s)

851 to 866..._.............. Base or mobile......... 21
928 and above_____ Operational-fixed........ 22
929 to 930....... j......... Base only ..„.............  36
1427 to 1435..............  Operational-fixed, 17

base or mobile.

(d) * * *(22) Assignment of frequencies above 928 MHz for operational-fixed stations is governed by Part 94 of this chapter.(23) Available only on a shared basis with stations in other services and subject to no protection from interference caused by the operation of industrial, scientific, or medical (ISM) devices.
*  *  *  *  *15. Section 90.75 is amended to correct errors in the frequency table by deleting “27.39” and “27.41,” revising class of station at "463.250,” “465.000,” and “470 to 512,” changing “952 and above” to “928 and above,” and restoring the frequency band “2450 to 2500.” This section is also amended to clarify the wording of paragraph (c)(3), to restore the text to (c)(24), and to revise (c)(34). Revised section should read as follows:
§ 90.75 Business Radio Service.* * * . * *(b) * * *
Business Radio Service Frequency Table

Frequency or band Class of station(s) Limitation(s)

Megahertz:
27.43.......................
27.45....................... 1, 2

463.200............... . Base or mobile....... 1, 2, 26
463.225.................. 1, 2. 26
463.250................... 1 .2 ,26

464.975..................
465.000..................
465.650.................. . Mobile.................... . 2, 4, 25, 2 6 , 31

469.975.................. 1 ,2, 26
470 to 512............. .. Base or mobile....... 32
806 to 821.............. . Mobile..................... 33
851 to 866..............
928 and above....... . Operational-fixed..... 34
929 to 930.............. . Base only................ 42
1427 to 1435.......... . Operational-fixed, 21

2450 to 2500..........
base or mobile.

. Base or mobile....... 24
10,550 to 10,680*............do......................

*  *  * *  *(c)* * *(3) This frequency will be assigned only to stations used in itinerant operations, except within 35 miles (56 km.) of Detroit, Mich., where it may be

assigned for either itinerant or permanent area operations (i.e., general use).* * * * *(24) Frequencies in this band are available only on a shared basis with stations in other services, and without protection from interference caused by the operations of ISM devices.
★  *  *  *  *(34) Assignment of frequencies above 928 MHz for operational-fixed stations is governed by Part 94 of this chapter. * * * * *16. Section 90.79 is amended by correcting the frequency table and revising paragraph (d)(16) to read as follows:
§ 90.79 Manufacturers Radio Service.
* * * * *(c) * * *
Manufacturers Radio Service Frequency 

Table

Frequency of band Class of station(s) Limitation(s)

467.525...................... ........do....................... 13
470 to 512.................. . Base or mobile........ 14
806 to 821.................. . Mobile...................... 15
851 to 866.................. 15
928 and above.:......... . Operational-fixed...... 16
929 to 930.................. . Base only................. 24
1427 to 1435.............. . Operational-fixed, 

base or mobile.
11

2450 to 2500.............. . Base or mobile........ 17
• * • * •

(d) * * *(16) Assignment of frequencies above 928 MHz for operational-fixed stations is governed by Part 94 of this chapter. * * * * *  *17. Section 90.81 is amended by changing “952 and above” to “928 and above” in the frequency table, and by revising paragraph (d)(8) to read as follows:
§ 90.81 Telephone Maintenance Radio 
Service.* * - * * *(c) * * *

Telephone Maintenance Radio Service 
Frequency Table

Frequency or band Class of station(s) Limitation(s)

851 to 866.................. . Base or mobile........ 7
928 and above........... . Operational-fixed...... 8
929 to 930.................. . Base only................. 12
1427 to 1435.............. . Operational-fixed, 2

base or mobile.

(d) * * *

(8) Assignment of frequencies above 928 MHz for operational-fixed stations is governed by Part 94 of this chapter.
* * * * *18. Section 90.89 is amended by correcting errors at “44.20” and “457.425,” changing “952 and above” to read “928 and above” in the frequency table, and revising paragraph (s)(13) to read as follows:
§ 90.89 Motor Carrier Radio Service. 
* * * * *(b) * * *
Motor Carrier Radio Service Frequency 

Table

Frequency or band Class of station(s) Limitation(s)

44.18........................ .....do.......Z .............. 5
44.20....................... ....... do....................... 5, 20
44.22....................... ....... do............... ........ 5

• • • * •
457.375................... 10
457.425................... ....... do....................... 10
457.475................... ....... do....................... 10

* * * * •
851 to 866.............. 12
928 and above....... . Operational-fixed...... 13
929 to 930.............. . Base only................. 18
1427 to 1435............ Operational-fixed, 

‘ base or mobile.
14

* * * * *

(c) * * *(13) Assignment of frequencies above 928 MHz for operational-fixed stations is governed by Part 94 of this chapter.
* * * * *19. Section 90.91 is amended by changing “952 and above” to read "928 and above” in the frequency table, and by revising paragraph (c)(14) to read as follows:
§ 90.91 Railroad Radio Service. 
* * * * *(b)* * *
Railroad Radio Service Frequency i able

Frequency or band Class of station(s) Limitation(s)

851 to 866.............. 13
928 and above....... . Operational-fixed...... 14
929 to 930.............. 19
1427 to 1435.......... . Operational-fixed, 

base or mobile.
15

* * * * *(c) * * *(14) Assignment of frequencies above 928 MHz for operational-fixed stations is governed by Part 94 of this chapter. * * * * *20. Section 90.93 is amended by changing “952 and above” to read “928 and above” in the frequency table, and
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by revising paragraph (c)(6) to read as follows:
§ 90.93 Taxicab Radio Service. 
* * * * *(b) * * *

Taxicab Radio Service Frequency Table

Frequency or band Class of station(s) Umitation(s)

851 to 866......... S
928 and above..... .... Operational-fixed...... 6
929 to 930........... .... Base only................. 13
1427 to 1435....... .... Operational-fixed, 7. base or mobile.

■(c) * * *(6) Assignment of frequencies above 928 MHz for operational-fixed stations is governed by Part 94 of this chapter.
*  *  * *21. Section 90.95 is amended by changing “952 and above” to read “928 and above” in the frequency table, and by revising paragraph (d)(ll) to read as follows:
§ 90.95 Automobile Emergency Radio 
Service.* * * * *(c) * * *

Automobile Emergency Radio Service 
Frequency Table

Frequency or band Class of station(s) Limitationfs)

851 to 866........... .... Base or mobile........ 10
928 and above__....Operational-fixed....... *1
929 to  930....... ......._ Base only.......... ..... 45
1427 to 1435....... ..... Operational-fixed, 12

base or mobile.

(d) * * V(11) Assignment of frequencies above 928 MHz for operational-fixed stations is governed by Part 94 of this chapter. * * * * *22. Section 90.175 is amended by revising paragraph (a)(2) to clarify the wording of the third sentence in particular, and the rest of the paragraph in general, as follows:
§90.175 Frequency coordination 
requirements.★  * * * *{a) * * *(2) A  statement from a frequency coordinating committee recommending the frequency which will result in the least amount of interference to all existing stations in the particular area. The committee’s recommendations may appropriately include comments on technical factors such as power, antenna height and gain, terrain, and

other factors which may serve to mitigate any potential interference. Except for narrowband operations, the committee shall not recommend any frequency 15 kHz removed from an adjacent channel assigned to a base station separated by less than 10 miles (16 km.),, seven miles (11 km.) in the Taxicab Radio Service. The frequency advisory committee must he so organized that it is representative of all persons who are eligible for authorizations in the radio service and in the area served by the committee. The functions of such committees are purely advisory. Their recommendations are not binding upon either the applicant or the Commission, and must not contain statements which would imply that frequency advisory committees have any authority to grant or deny applications. If the frequency recommended is in the 150-170 MHz band, is 17.5 kHz or less removed from a frequency available to another radio service, and is assignable only after coordination, the committee's statement shall affirm that coordination with a similar committee for the other service has been accomplished. Coordination with another service is not required, however, for narrowband assignments on frequencies more than five kilohertz removed from other narrowband assignments.* * * * *23. Section 90.238(e) was revised incorrectly by an editorial amendment published at 48 FR 9273, March 4,1983.It is amended again to read as follows:
§ 90.238 Telemetry operations.
* * * * * V(e) Frequencies separated by 12.5 kHz from regularly assignable frequencies in the 450-470 MHz band, as specified at § 90.267, except that such offset channels between 460.650 and 460.875 MHz and between 465.650 and 465.875 MHz are available in the Business Radio Service exclusively for one-way, nonvoice biomedical telemetry operation in hospitals, medical centers, or convalescent centers.* - * * * *
§ 90.241 [Amended]24. Section 90.241 is amended by correcting the reference to the rule section in paragraph (a) from"§ 90.17(b)” to “ § 90.257(a)(1).”
§ 90.243 [Amended]25. Section 90.243 is amended by adding to paragraph (a)(1) the word “Manufacturers” between “Forest Products.” and “Telephone Maintenance.”

§ 90.261 {Am ended]26. Section 90.261 is amended by correcting omissions and errors in the list of frequencies in paragraph (c). The frequencies “451.250,” “453.725,” "458.150,” and "458.975” should be added to the list and “458.460” should be corrected to read "458.450.”27. Section 90.267 is amended by deleting the last sentence o f paragraph(a)(1), because of an earlier revision of § 90.233, and by correcting omissions and errors in the table of frequencies under paragraph (b), as follows:
§ 90.267 Assignment and use of 12.5 kHz 
frequency offsets.(a) * * *(1) All stations will be licensed as mobiles but. they may serve the functions of base, fixed, or mobile relay stations. Such stations are limited to 2 watts output power.* * * * *  *(b)  * * *

O ffset  C h a n n e ls  A v a il a b l e  in  Se r v ic e s  
I n d ic a t e d

Frequency

451.1625___________ , .if . ¡ip , it , iw, ix
451.1875.............................. . if, ip, rr, tw, tx
451.2125............................ . IF, IP, it , m , IX

* • • * • *
452.2625.................. _. . LX
452.2875....................... . LX
452.3125.............................. rrT.....-T~r~,-.. LM, LA LX
452.3375.............................. . LM, LR, LX

• t * * *
460.4625.............................. . PP
460.4875......... ............... . PP
460.5125......... ......... ... . PF, PP. PS
460.5375....................... . PF, PP. PS
460.5625....................... . PF, PP, PS .
460.5875___ __ _____ . PF
460.6Î25.................... .... . PF
460.6375....................... . PF
460.6625.................. . . IB
460.6875....................... .............. . IB
460.7125.......... ............ . IB
460.7375.................... IB
460.7625......... .............. . IB
460.7875........... ............ . IB
460.8125.............................. . IB
460.8375............................... . IB
460.8625............................... . IB
460.8875........................ ...... .. .. IB
460^1?$ ...  , ,,............ - .... . > IB

. .
461.2625............................... . IB
4612875............. ........ ........ . IB
461.3125............ .................. .......... . IB
461.3375..........................— . IB
4613625.............................. . IB
461.3875............................. . IB

* * * •
461.8125.............................. . IB
461.8375.............................. . IB
461.8625............................... . IB

*

* Listed Central Station Protection Services. Limitations: 
90.75(c) (27) and (41).

§ 90.303 [Amended]28. Section 90.303 is amended by correcting an error m the table



Federal Register / V o l. 50, No. 189 / M onday, September 30, 1985 / Rules arid Regulations 39681‘‘Frequency Availability for Land Mobile Use”: The longitude for Boston, Mass., should be changed from ‘71-03-24” to “71-03-25” to be consistent with similar tables at §§ 90.55 and 90.477.29. Section 90.362 is amended by adding to paragraph (a)(1) a sentence which should have been carried over with changes that superseded § 90.365 at 47 FR 41027, Sept. 16,1982.
§ 90.362 Selection and assignment of 
frequencies.(a) * * *(1) All mobile and control station frequencies will be chosen from those allocated in the 816-821 MHz band. Mobile station transmitting frequencies will commence with Channel No. 1 at 820.9875 MHz, followed by Channel No.2 at 820.9625 MHz, and proceed to the band end with uniform 25 kHz channeling. Corresponding base station transmitting frequencies will be chosen from those allocated in the 861-866 MHz band, commencing with Channel No. 1 at 865.9875 MHz, followed by Channel No. 2 at 865.9625 MHz, and proceeding to the band end with uniform 25 kHz channeling. A  mobile station is authorized to transmit on any frequency assigned to its associated base station.* * * * *30. Section 90.425 is amended by removing the redundant paragraph (c)(2) and redesignating paragraph (c)(3) as(c)(2).31. Section 90.443 is amended by revising paragraph (b) to conform with changes in other rules concerning licensed operators, as follows:
§ 90.443 Content of station records. 
* * * * *(b) For all stations, the dates and pertinent details of any maintenance performed on station equipment, and the name and address of the Service technician who did the work. If all maintenance is performed by the same technician or service company, the name and address need be entered only once in the station records.
* * * * *32. Section 90.555 is amended to correct errors in the frequency table, as follows:
§ 90.555 Combined frequency listing. 
* * * * *(b) Combined frequency list:

Frequency Services Special
Limitations

35.02................. .... Low power, 
Handicapped 
paging.

Frequency Services Special
Limitations

462.450...................... . IX ..........................
•

462.475...................... . IW, IP, IF, IX, IT....
462.500...................... . IX ..........................
462.525..................... . IW. IP, IF, IX, IT....

469.975...................... . IB .......................... . Do.
470-512..................... • C )......................... . Available in 13 

urbanized 
areas in 
accordance 
with
provisions of 
subpart L.

470.0125-470.2875.... ■ <*>.........................
806-821..................... . All Svcs...............«. Mobile
851-866..................... . All Svcs................. . Base or mobile
929-930..................... . All Svcs. exc. RS... Base only, one* 

way paging.
2450-2500................. . All Svcs................. . Base or mobile.

* * * * *

1 All services. ,
3 Domestic public (Part 22).
3 Remote or pickup broadcast (Part 74).
4 General Mobile Radio Service (GMRS) (Part 95).* * * -•- * \ *33. Section 90.621 is amended by revising paragraphs (a)(1) (i) and (ii) and paragraphs (a)(2)' (i) and (ii) to read as follows:

§ 90.621 Selection and assignment of 
frequencies.(a) * * *

(1) * * *(1) All mobile and control station frequencies, in the 806-821 MHz band, are listed in § 90.613. Base station frequencies, in the 851-866 MHz band, shall be uniformly 45 MHz higher than associated mobile frequencies. Channel groups will be chosen and assigned in accordance with § 90.617 or § 90.619.(ii) A  mobile station is authorized to transmit on any frequency assigned to its associated base station.* * * * *
(2 ) * * *(i) All mobile and control station frequencies, in the 806-821 MHz band, are listed in § 90.613. Base station frequencies, in the 851-866 MHz band, shall be uniformly 45 MHz higher than associated mobile frequencies. Channels will be chosen and assigned in accordance with § 90.615, § 90.617, or§ 90.619.(ii) A  mobile station is authorized to transmit on any frequency assigned to its associated base station. * * * * *

PART 94—[AMENDED]The authority citation for Part 94 continues to read as follows:Authority: Secs. 4, 303, 48 Stat., as amended, 1066,1082; 47 U .S.C. 154, 303, unless otherwise noted.34. Section 94.3 is amended by revising the definitions of “Master 
station” and “Multiple address” to

specify the number of fixed remote stations (four or more) included in the defined systems. This clarification is necessary because similar definitions were inadvertently removed from Part 2 of this chapter by amendments published at 49 FR 2368, January 19,1984.
§ 94.3 Definitions.* * * * *

Master station. A  station operating on frequencies in the 952-960 MHz band which controls, activates, or interrogates multiple (four or more) remote stations and/or receives from multiple remote stations.* * * * *
Multiple address. A  one-way or two- way radio system utilizing microwave frequencies listed in § 94.65(a)(1). Operation is normally from a fixed or mobile station transmitting and/or receiving (usually in an omnidirectional pattern) to or from multiple (four or more) fixed remote stations. * * * * *[FR Doc. 85-23107 Filed 9-27-85: 8:45 am] 

BILLING CODE 6712-01-M
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Fish and Wildlife Service

50 CFR Parts 13 and 17

Endangered and Threatened Wildlife 
and Plants; Prohibitions and Permits

AGENCY: Fish and Wildlife Service, Interior.
ACTION: Final rule.
s u m m a r y : This Fish and Wildlife Service (Service) revises its regulations to implement the incidental take permit and other provisions of the 1982 amendments to the Endangered Species Act (EAS) of 1973. The final rule is not significantly different from the proposed rule. The final rule (1) provides, under limited cirumstances, for permits to take endangered and threatened species incidental to, and not the purpose of, otherwise lawful activities, and (2) adds a prohibition against removing and reducing to possession endangered and threatened plants from areas under Federal jurisdiction. An applicant for an incidental taking permit must submit a conservation plan that specifies: (1) The impacts that will likely result from such taking; (2) what steps the applicant will take to minimize and mitigate those impacts; (3) what other alternatives were analyzed that would not result in the takings; and (4) why those



39682 Federal Register / V o l. SO, N o. 189 / M onday, Septem ber 30, 1985 / Rules and Regulationsalternatives were not adopted. To issue the permit, the Service must find that the taking will be incidental, that the applicant will minimize and mitigate the impact of the taking, that the applicant will ensure that there will be adequate funding for the conservation plan, and that appropriate measures will be taken by the permittee to successfully conduct the activities authorized by the permit. 
EFFECTIVE DATE: October 30,1985.
FOR FURTHER INFORMATION CONTACT:Mr. Larry LaRochelle, Staff Biologist,U.S. Fish and Wildlife Service, Federal Wildlife Permit Office, 1000 N. Glebe Road, Room 611, Arlington, Virginia 22201 (703/235-1903).
SUPPLEMENTARY INFORMATION:I. BackgroundOn July 8,1983 (48 FR 31417), the Service published proposed regulations to implement certain aspects of the 1982 amendments to the Endangered Species Act of 1973 (ESA). The first, an amendment to section 10(a) of the ESA, 16 U .S.C. 1539(a), allows permits for takings of endangered species incidental to, but not the purpose of, otherwise lawful activities. The second, addition of a new section 9(a)(2)(B) of the ESA, 16 U .S.C. 1538(a)(2)(B), prohibits removal and reduction to possession of protected plants from areas under Federal jurisdiction. The July 8,1983, notice discussed the need, purpose and details of the Servifce’s proposal and invited comments from interested parties until August 8,1983.The Service received comments from 13 parties: 1 port authority, 2 Federal agencies, 2 electric utility organizations,3 conservation organizations, and 5 oil or gas corporations. Some comments were brief while others were lengthy, substantive, and analytical. All generally supported the Service’s proposed rule though various clarifications were sought and alternate procedures and regulatory language were offered. Two commenters recommended that the Service’s final rule be identical to the proposed rale. Each comment has been considered in preparing this final rule. In addition, die Service has relied upon its substantial experience in developing and implementing programs affecting endangered species. The significant comments pertinent to die Service’s Notice of Proposed Rule are summarized and discussed below together with the Service’s responses.II. Comments

A . Incidental Take RegulationsThe preamble to the proposed regulations contained an extended

quotation from the Conference Report on the 1982 amendments to the ESA.This material was included in the notice of proposed rulemaking because it illuminates in detail Congress’ intent in enacting the incidental take permit provisions. Unfortunately, and inadvertently, only the first paragraph of the quotation was properly typeset to show that it was a quotation, creating among many commenters the impression that the rest of the material was drafted by the Service. In fact all of the material from the bottom of the third column of 48 FR 31417 through the top of the first column o f 48 FR 31419 is a quotation from the Conference Report and therefore represents Congress’ detailed views on incidental take permits. The Service apologizes for the misunderstandings that were created by this typographical error.1. Joint Promulgation of These Regulations by the U.S. Fish and Wildlife Service and the National Marine Fisheries Service (NMFS)Four commenters urged the Service and NMFS to coordinate their efforts so as to develop similar or identical requirements if each chose to develop its own regulations, to have NMFS adopt the Service’s regulations, or to promulgate joint regulations. Certain species of fish, whales, seals, sea turtles, and other marine species listed as endangered or threatened under the ESA are under the jurisdiction of NMFS (50 CFR Parts 222 and 227). All of the ESA-listed marine mammals are subject to the Marine Mammal Protection Act (MMPA), however, which prohibits, except for scientific research, any takings of endangered or threatened species because they are considered “depleted” within the meaning of the MMPA, 16 U .S.C. 1371(a)(3)(B). ESA incidental take permits therefore may be available for only a few of the species under the jurisdicition of NMFS.The Service agrees that coordination with NMFS on incidental take permit issues is important. The Service has consulted with NMFS throughout the process of drafting these regulations in order to ensure that the final regulations take into account (he special aspects of NMFS’s responsibility for regulating marine species and therefore are suitable for adoption by NMFS. The final regulations reflect this effort NMFS will consider adopting the Service’s regulations for species under its jurisdiction at a  later date.2. San Bruno Mountain Permit as a ModelThe only incidental take permit that the Service has processed to date is

associated with residential and commerical development on San Bruno Mountain in the San Francisco metropolitan area. The legislative history of the 1982 incidental take permit amendment states that the San Bruno Mountain plan served as the model for the amendments to section 10(a) of the ESA. H.R. Rep. No. 835, 97th Cong., 2nd Sess. 31 (1982) (hereafter“Conf. Rep. a t _____”). Severalcommenters asserted, however, that the San Bruno plan is uncommonly complex and controversial and is therefore not a proper model for the Service’s regulations. These commenters cited the difficulty of extrapolating from the San Bruno experience to other situations and activities.Congress, not the Service, modeled the section 10(a} incidental take permit amendment on the San Bruno Mountain project. The courts that have reviewed and upheld the San Bruno incidental take permit agree that Congress intended that project to serve as a model. See, e.g., Friends o f Endangered 
Species v. Jantzen, 76. F.2d 976 (9th Cir. 1985). The Service does, of course, have the discretion and the responsibility to implement the requirements of section 10(a) in regulations that are not only consistent with section 10(a), but which are also flexible and versatile. In drafting the regulations, the Service has naturally drawn upon its experience in processing and granting the San Bruno permit. The Service believes that the final regulations, which are largely identical to the express language of section 10(a), will accommodate projects that differ substantially from the San Bruno project in size; planned duration; the number of different local, State, and Federal agencies that have jurisdiction over some aspect of the project; or the number of listed and unlisted species that may be involved. The promise offered by the incidental take amendment—a means of reconciling conflicts which would otherwise exist between development and endangered species conservation—is available to a large variety of projects, provided they protect and conserve the affected species.3. An all-inclusive Final RuleSeveral commenters encouraged the Service to develop “cookbook” regulations that would Include specific procedures, types of alternatives to be considered, detailed criteria and definitions, and a number of other items to cover the entire range of incidental take permit applications that might be filed. These commenters believed this approach would protect applicants from
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arbitrary or inordinate requirements and [protect listed species from exploitation. The Service recognizes that the incidental take permit provisions will have numerous and diverse hpplicatiops, and that the administration [of the provisions will require [considerable ingenuity and flexibility.[The wide-ranging experience of the Service in managing fish, wildlife, and [plant resources has demonstrated, however, that it is neither possible nor , practical to provide for every situation that might occur through the promulgation of detailed regulations such as the commenters suggested. Broader regulations will ensure that the Service is able to handle all incidental take situations that arise. The Service has therefore chosen to promulgate the final regulations in relatively broad terms consistent with the statutory language and Congressional intent.It should be noted that the Service processed the complex San Bruno Mountain incidental take permit application and negotiated the implementing agreement among the *  involved parties without the benefit of incidental taking regulations and solely on the basis of the language of section 10(a), as amended.4. Consideration of Unlisted Species in Conservation PlansSeveral commenters addressed the issue of whether a conservation plan submitted in support of an incidental take permit application may (or should or must, depending upon the commenter) consider the impacts of the proposed activity on unlisted as well as listed species. While the proposed regulation was silent on this issue, its preamble quoted pertinent portions of the Conference Report. That language demonstrates Congressional intent that treatment of unlisted species in conservation plans be voluntary.It also made clear however, that incidental take permit applicants will benefit in many, if not most, instances from consideration of unlisted species:Although the conservation plan is keyed to the permit provisions of the Act, which only apply to listed species, the Committee intends that Conservation plans may address both listed and unlisted species.The Committee intends that the Secretary may utilize this provision to approve conservation plans which provide long-term commitments regarding the conservation of listed as well as unlisted species and longterm assurances to the proponent of the conservation plan that the terms of the plan will be adhered to and that further mitigation requirements will only be imposed in accordance with the terms of the plan. In the event that an unlisted species addressed in an approved conservation plan is

subsequently listed pursuant to the Act, no further mitigation requirements should be imposed if the conservation plan addressed the conservation of the species and its habitat as if the species were listed pursuant to the Act.[Gonf. Rep. at 30]. In other words, failure to consider an unlisted species in a conservation plan exposes the permit applicant to the risk that if the species is subsequently listed, the activities covered by the permit might have to be halted pending amendment of the incidental take permit to incorporate the newly listed species.The final regulations therefore do not impose a requirement that unlisted species, whether candidate, proposed, or not be considerd in a conservation plan. The regulations do, however, refer explicity to the option of considering unlisted species in order to encourage proponents of conservation plans to do so.5. Interaction of Sections, 7, 9, and 10 of the Endangered Species ActNumerous commenters raised issues concerning the interaction of the section 10(a) incidental take permit provision with the requirement in section 7(a)(2) for Federal interagency consultation on actions that may affect listed species and the prohibition in section 9 on takings of listed species. These comments were engendered in large part by the fact that section 7 was also affected by the 1982 amendments to the Act.A  few commenters asserted that because incidental take permit applicants are private parties, no section 7 consultation will be required with respect to an incidental take permit and associated conservation plan. This is clearly wrong, for any action undertaken pursuant to such a permit would be an action authorized by a Federal agency, the U.S. Fish and Wildlife Service, and the permit decision would therefore be subject to the section 7(a)(2) consultation requirement. Moreover, Congress expressly linked incidental take permits with the consultation requirement by including one of the section 7(a)(2) standards as a necessary criterion for issuing an incidental take permit. [Conf. Rep. at 29-30; H.R. Rep. No. 567, 97th Cong., 2nd Sess. 31 (1982)]. The section 10(a)(2)(fi)(iv) criterion, whether “the taking w ill. . . appreciably reduce the likelihood of the survival and recovery of the species in the wild,” is identical to the Service’s regulatory definition of the section 7(a)(2) “jeopardize the continued existence o f ’ standard (See 50 CFR 402.03). Thus, section 10(a) reinforces the consultation requirement with

respect to incidental take permits by requiring a non-jeopardy finding (or a jeopardy finding with reasonable and prudent alternatives that are implemented by the Federal agency or applicant) as a precondition to issuance of a permit.Other commenters discussed the interrelationship of section 10(a) and section 7(b)(4), which refers to incidental taking identified in section 7(a)(2) consultations that have resulted in “no jeopardy" opinions, including the issue of whether section 7(b)(4) empowers the Secretary to recommend substantial alternatives to a proposed project where a no jeopardy opinion has been prepared for the project as originally planned. Section 7(b)(4) was added to the Act and section 7(o) was amended:To resolve the situation in which a Federal agency or a permit or license applicant has been advised that the proposed action will not violate section 7(a)(2) of the A ct but the proposed action will result in the taking of some species incidental to that action—a clear violation of section 9 of the Act which prohibits any taking of a species. The Federal agency or permit or license applicant is then confronted with the dilemma of having a biological opinion which permits the activity to proceed but is, nevertheless, proscribed from incidentally taking any species even though the incidental taking was contemplated in the biological opinion and -determined not to be violation of section 7(a)(2)[H.R. Rep. No. 567,97th Cong., 2nd Sess. 26 (1982)]. Section 7(b)(4) provides that if section 7(a)(2) consultation results m a “no jeopardy" opinion, yet the proposed action would nevertheless involve incidental taking of a listed species but at a level low enough so that it would not violate section 7(a)(2), the Secretary must provide a written statement that:(i) Specifies the impact of such incidental taking on the species, -(ii) Specifies those reasonable and prudent measures that the Secretary considers necessary or appropriate to minimize such impacts, and(iii) Sets forth the terms and conditions (including, but not. limited to, reporting requirements) that must be complied with to implement the measures specified under (ii).Section 7(o)(2) further provides that any incidental taking in compliance with the terms and conditions set forth in section 7(b)(4)(iii) shall not be a taking prohibited by the Act or its implementing regulations.One commenter argued that the section 7(b)(4) “reasonable and prudent measures” specified to minimize the impact of the incidental taking can include substantial alternatives to the proposed action and that the Service



39684 Federal Register / VoL 50, No. 189 / Monday, September 30, 1985 / Rules and Regulationswould therefore be obliged to recommend alternatives to a proposed project that would cause incidental takes even though it meets the section 7(a)(2) standard. The Service notes that if cohsultation demonstrates that a proposed action is likely to jeopardize the continued existence of a listed species, or result in the destruction or adverse modification of critical habitat, the Secretary must, under section 7(b)(3)(A), suggest “reasonable and prudent alternatives” that would not violate section 7(a)(2). Section 7(b)(3)(A) 
Alternatives may involve substantial changes in the routing and design of a project so long as they can be implemented in a manner consistent with the intended purpose of the proposed action. Section 7(b)(4) reasonable and prudent measures, on the other hand, must be limited to minor design changes that would not substantially alter the project as proposed. The Service therefore disagrees with the commenter. tSection 10(a)(2)(A)(iii) does require that each conservation plan submitted in support of an incidental take permit application must identify and analyze alternatives to the incidental taking and discuss why they are not being utilized. This provision does not, however, authorize the Service to impose one of these alternatives on an applicant for an incidental take permit. Rather, without the concurrence of the permit applicant, the Service’s only recourse upon receiving an inadequate plan is to deny the permit application. Such a denial must be in accordance with § 13.21(d) and will detail the reasons for the denial. Parties so denied may appeal the Service’s decision in accordance with § 13.32, addressing the Service’s reasons therefore and may provide new information or justification why the action in question should not have been taken.One commenter urged the Service to employ not only the jeopardy standard, but also the adverse modification of critical habitat standard of section 7(a)(2) as a criterion for determining whether to grai\t an incidental take permit. The Service has not accepted this comment because it was not included by Congress as one of the permit issuance criteria in section 10(a)(2)(B). The Service agrees, however, that since all incidental take permit applications will be subject to section 7(a)(2) consultation, they would not be approved if they resulted in the destruction or adverse modification of the critical habitat of a listed species.

6. Interaction With Other StatutesSeveral commenters expressed concern that the Service had exceeded its statutory authority under the ESA in referring to the Fish and Wildlife Act of 1956 and the Fish and Wildlife Coordination Act in the preamble to the proposed rule (48 FR 31418). As discussed previously in this notice, that language is in fact quoted from the Conference Report on the 1982 amendments to the Endangered Species Act, though it was inadvertently typeset as if it were not a quotation. The essential observation made by the Conference Committee is extremely useful: Individual species should not be viewed in isolation. Neither should the section 10(a) requirements be viewed in isolation from the other statutory and regulatory requirements that may apply to the proposed project. Section 10(a) does not itself expressly require compliance with such laws as the National Environmental Policy Act, the Clean Water Act, or the Fish and Wildlife Coordination Act, but it provides an excellent opportunity for a project proponent to prepare and implement a comprehensive, integrated plan that addresses for the present and for the future all of the various requirements that apply to the project.In the words of the Conference Committee, section 10(a) will “encourage creative partnerships between public and private sectors and among governmental agencies in the interest of species and habitat conservation.” [Conf. Rep. at 30).7. Monitoring Implementation of Conservation PlansOne commenter argued that both the applicant and the Service should monitor the implementation of a conservation plan in order to ensure that its requirements and those of section 10(a) are met. Such monitoring can also serve to identify areas in which modification of a conservation plan may be necessary, particularly with incidental take permits of long duration. The Service agrees. Sections 17.22(b)(l)(iii)(B), 17.22(b)(3), 17.32(b)(l)(iii)(B), and 17.32(b)(3) have therefore been revised to require that conservation plans specify the monitoring measures to be used and to authorize imposition of necessary monitoring as a condition of each permit.8. Modification of Conservation PlansThe same commenter noted that the proposed regulations contained no express provisions pertaining to modifications in conservation plans

required by changed or unforeseen circumstances. The Service agrees that such a provision is needed. As stated in the Conference Report:. . . circumstances and information may change over time and . . .  the original plan might need to be revised. To address this situation, the committee expects that any plan approved for a long-term permit will contain a procedure by which the parties will deal with unforseen circumstances.{Conf. Rep. at 31). The Service believes that, while such provisions may be of most value for long-term permits, circumstances requiring modification of a conservation plan could arise even during the life of a permit with a relatively short term. Incorporation of jnodification procedures into a conservation plan at the outset should ensure both that the affected species will be conserved regardless of changed conditions and that the applicant’s activities are not unduly interrupted when the new conditions take effect. Sections 17.22(b)(l)(iii)(B) and 17.32(b)(l)(iii)(B) therefore require •conservation plans to include specific measures for addressing unforeseen circumstances and §§ 17.22(b)(2)(iii) and 17.32(b)(2)(iii) make the existence of these measures a precondition to permit issuance.9. Other Elements of Conservation PlansSeveral parties commented that the statement in section 10(a) (2) (A) (iv) of the Act that a conservation plan must include "such other measures that the Secretary may require” obliges the Service to include in these regulations a full list of the measures the Service may so require. Other commenters asked that examples of such measures be included in the regulations, while still others asserted that this provision must be deleted from the regulations. Still another commenter suggested that this provision will be workable only if the Service is available for pre-application consultation and advice as to measures that might be required. The Service agrees with he latter commenter while respectfully disagreeing with the other commenters.As noted previously in this notice, the Service has declined to promulgate exhaustive, "cookbook” regulations detailing every possible element that could be required in a conservation plan. The variety of projects that might be the subject of a conservation plan is wide, and features appropriate for some conservation plans will be unworkable for others. It is unrealistic to think the Service could develop a list of conservation plan elements applicable to all potential incidental take permits.
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Congress, however, modeled section 10(a), at least generally, after the San Bruno plan and was well aware that the Service and the San Bruno permit applicants engaged in extensive pre- application discussions extending well over a year. The Service believes'a sensible and practical reading of section 
1 0 (a)(2 )(A){iv) is that the unique and, in most cases, fairly complex nature of an incidental take permit will require discussions between a potential applicant and the Service. Through this process, the Service will identify specific measures, in addition to those listed in section 10(a)(2)(A)(i) through(iii), that are necessary and appropriate for the proposes of the conservation plan.10. Public Notice of and Public Comment on Incidental Take Permit ApplicationsSection 10(a)(2)(B) of the ESA mandates an opportunity for public comment prior to any decision on an incidental take permit application.Several commenters expressed concern that the proposed regulations did not adequately implement this requirement. They noted that section 10(c) also requires public notice and comment for any section 10 endangered species permit application.The Service agrees that the ESA requires notice and an opportunity for comment for these permit applications and has revised the introductory paragraphs to §§ 17.22,17.23 and 17.32(b) accordingly.11. Permit ConditionsOne commenter argued that the Service is under a duty, in imposing reporting requirements as a permit condition, to rely upon existing reporting requirements to the maximum extent practicable. This commenter relied upon legislative history indicating that reporting requirements imposed under section 7(b)(4), to allow monitoring of the impact of incidental taking identified in section 7(a)(2) consultation, should be incorporated into existing reporting requirements where possible. [H.R. Rep. No. 567,97th Cong., 2nd Sess. 26-27 (1982)]. The Service agrees that this Congressional directive is equally applicable to reporting requirements established for incidental take permits, as reflected in §§ 17.22(b)(3) and 17.32(b)(3) of the final rule.Another party stated that the reference in proposed § § 17.22(b)(3) and 17.32(b)(3) to "terms and conditions . . .  necessary to carry out the purposes of the permit” might convey the impression that terms and conditions designed to ensure compliance with the species conservation goal of the conservation

plan would not be appropriate. In order to make clear that permit conditions relating to conservation of the affected species will be imposed where necessary, the phrase "and the conservation plan" has been added to final §§ 17.22(b)(3) and 17.32(b)(3).12. Duration of PermitsCongress clearly intended to provide for long-term incidental take permits where needed. [Conf. Rep at 31]. One commenter was concerned, however, that the proposed regulations improperly implied that the only issue involved in deciding on a request for a long-term permit is whether the applicant needs the assurance of a long-term permit in order to obtain financing. The Service did not intend to imply that financing of the project was the only issue involved in setting the duration of the permit.The Conference Report states:Significant development projects often take many years to complete and permit applicants may need long-term permits. In this situation, and in order to provide sufficient incentives for the private sector to participate in the development of such longterm conservation plans, plans which may involve the expenditure of hundreds of thousands if not millions of dollars, adequate assurances must be made to the financial and development communities that a section 10(a) permit can be made available for the life of the project.The Secretary is vested with broad discretion in carrying out the conservation plan provision to determine the appropriate length of any section 10(a) permit issued pursuant to this provision in light of all of the facts and circumstances of each individual case. Permits of 30 or more years duration may be appropriate in order to provide adequate assurances to the private sector to commit to long-term funding for conservation activities or long-term commitments to* restrictions on the use of land. It is recognized that in issuing such permits, the Secretary will, by necessity, consider the possible positive and negative effects associated with permits of such duration.The Secretary, in determining whether to issue a long-term permit to carry out a conservation plan should consider the extent to which the conservation plan is likely to enhance the habitat of the listed species or increase the long-term survivability of the species or its ecosystem.[Conf. Rep. at 31]. Final § 17.22(b)(4) and 17.32(b)(4) have been revised to be consistent with the Conference Report.13. Permits for Activities of Short Duration and/or Limited ScopeA  related issue concerns permits for takings of listed species incidental to activities that will be relatively short in duration and/or that will affect a limited area that comprises only a small portion of a listed species' entire range. The term of the San Bruno permit is 30 years

and its conservation plan covers over 3000 acres, including the great majority of the habitats of the species. Other incidental take permit applications may, however, involve considerably shorter terms and involve activities that would affect smaller areas and only portions of a species’ range. The Service believes that Congress did not intend to exclude projects from the incidental take provisions of section 10(a) merely because the projects were of more limited duration or geographical^ scope. Final §§ 17.22(b)(2) and 17.32(b)(2) have been revised to make this explicit. In particular, the Director will consider whether the mitigation measures in the conservation plan and the funding for implementing the plan are commensurate with the duration of the project and its geographic scope, including the amount of listed species habitat that is involved and the degree to which listed species and their habitats are affected. Mitigation throughout the entire range of a listed species probably would not be required for a proposed project that would affect only a small portion of that range and have a minor impact on the species as a whole. That a project might be completed within a short time and affect only a portion of a species' habitat would not, however, relieve the Director of his duty under sections 7(a)(2) and 10 (a)(2)(B)(iv) of the Act and §§ 17.22(b)(2)(iv) and 17.32(b)(2)(iv) of the regulations to ensure that no jeopardy to the species would ensue from issuance of the permit.14. Objection to Permit IssuanceSection 17.22 contains explicit provisions for objecting to the issuance of an an endangered species permit and for notification to objectors of the im pending issuance of that permit. One commenter suggested that § 17.32 be revised to include an objection provision. The Service has not accepted this suggestion because threatened species are less vulnerable than are endangered species to potential adverse impacts from permitted activities. Advance notice of permit issuance is thus not necessary.15. AppealsSeveraLcommenters noted the need for provisions for appealing the suspension or revocation of a permit or the terms or conditions of a permit There should be considerable contact and discussion between an applicant and the Service both prior to and during the Service’s review of an application for an incidental take permit. Should a permit nonetheless be issued containing



terms or conditions unacceptable to the permittee, or should a permit be suspended or revoked during its term, the permittee may appeal the action under the provisions of 50 CFR 13.32.
B. Plant Regulations1. Exemption for Certain Official DutiesAn exemption from the § 17.61(c)(1) prohibition on removal and reduction to possession of endangered plants from areas under Federal jurisdiction has been added at § 17.61(c)(2) to allow certain designated officials to care for, dispose of, or salvage specimens without a permit when acting in the course of their official duties. Exemptions from the § 17.61(c)(1) prohibition have been added at §§ 17.61(c)(3) and 17.71(b), which allow qualified employees of State conservation agencies, party to a Cooperative Agreement with the Service in accordance with section 6(c) of the ESA, to conduct the activities specified in that Cooperative Agreement.2. Describing Location of Removal and Reduction to Possession in Permit ApplicationExisting §§ 17.62(a)(l)(iii) and 17.72(a)(l)(iii) require applicants for. permits to conduct otherwise prohibited activities with respect to listed plants to describe the location from which the plants were or will be taken. The Service proposed to revise these sections to require further information where removal and reduction to possession of a listed plant from an area under Federal jurisdiction would be involved. Comments received on this aspect of the proposed regulations indicate thqt separate treatment of the latter information requirement is needed. The final regulations therefore include new §§ 17.62(a) (l)(iv) and 17.72(a)(l)(iv) that require separate information with respect to removal and reduction from an area under Federal jurisdiction.3. Removal and Reduction to Possession of Seeds and Cultivated PlantsA  few commenters observed that the proposed regulations did not appear to apply to seeds and cultivated plants, which are treated in §§ 17.62(a)(2) and 17.72(a)(2). This was an inadvertent omission. Final §§ 17.62(a)(2)(v) and 17.72(a)(2)(v) contain the same location information requirements with respect to removal and reduction to possession of seeds and cultivated plants from an area under Federal jurisdiction that are included in §§ 17.62(a)(l)(iv) and 17.72(a)(l)(iv) for listed plants.

4. Explanation of “Remove and Reduce to Possession”While no commenter raised the issue, the Service believes that an explanation of its interpretation of the phrase “remove and reduce to possession” will be beneficial. Based upon the legislative history of the 1982 amendments, the Service has concluded that section 9(a)(2)(B) was intended to proscribe the removal of an endangered plant when combined with a taking of possession. Accordingly, a person who removes an endangered plant from its location on an area under Federal jurisdiction and holds it as his/her own would violate section 9 of the ESA. Examples of this activity would be plant collectors, persons seeking a transplant to their own property, and those gathering seeds or cuttings. The destruction of a plant on an area under Federal jurisdiction would not, however, be a violation of section 9 of the ESA, since no taking of possession would have occurred.Removal incident to purposes other than taking of possession is likewise not proscribed. An example of behavior not prohibited would be development activities that physically displace an endangered plant. These activities would not violate section 9 of the ESA.A  second issue is whether a violation of the ESA occurs when a person receives a plant that has been illegally reduce to possession by someone else. Section 9(a)(1) of ESA, which lists prohibited actions in regard to endangered fish or wildlife, makes it unlawful to possess such fish or wildlife after an illegal taking or importation. This prohibition applies whether or not the fish or wildlife possessed are being transported in interstate commerce or were received in intrastate commerce. Section 9(a)(2) of the ESA, which sets forth prohibited acts with regard to listed plants, doe's not prohibit their possession after an illegal taking or importation. It does prohibit their receipt or shipment in interstate or foreign commerce and in the course of a commercial activity, but does not cover purely intrastate commercial activities or non-commercial interstate shipment and receipt. However, the Lacey Act amendments of 1981 make it unlawful for any person “to import, export, transport, sell, receive, acquire, or purchase any fish or wildlife or plant taken or possessed in violation of any law, treaty, or regulation of the United States . . .” 16 U .S.C. 3372(a)(1). Thus, while receiving an unlawfully taken endangered plant may not violate the ESA, it would violate the Lacey Act, as amended.

III. MiscellaneousSection 13.12(b) is amended by adding the permit for incidental taking now available at 17.22(b)(1).Sections 17.22(c) and 17.32(c) are redesignated as 17.22(a)(3) and 17.32(a)(3), respectively,, and altered slightly to make them consistent with each other and to make clear that each permit issued pursuant to these sections shall contain a condition requiring reporting of escaped wildlife covered by the permit.New 50 CFR 17.62(a) (3) (iii) and 17.72(a)(3)(iii) are added in compliance with the Paperwork Reduction Act, 44 U .S.C. 3507.Required DeterminationsThe Service has determined that these final regulations are categorically excluded for further National Environmental Policy Act (NEPA) requirements. Part 516 of the Departmental Manual, Chapter 6 Appendix I, section A(3) categorically excludes the issuance of regulatory procedures when the impacts are limited to administrative or technological effects. “The Department of the Interior has determined that this is not a major rule under Executive Order 12291, nor does it have a significant economic effect on a substantial number of small entities under the Regulatory Flexibility Act. The potential applicants are not identified as small business in the Regulatory Flexibility Act. The Service anticipates that fewer than 10 permit applications will be received annually. The Determination of Effects on this proposed rule is available from the individual identified under the section 
“FOR FURTHER INFORMATION CONTACT.”Information CollectionThe information collection requirements contained in this Part 17 have been approved by the Office of Management and Budget under 44 U.S.C. 3507 and assigned clearance number 1018-0022.List of Subjects
50 CFR Part 13Administrative practice and procedure, Exports, Fish, Imports, Penalties, Reporting and recordkeeping requirements, Wildlife.
50 CFR Part 17Endangered and threatened wildlife, Fish, Marine mammals, Plants (agriculture) Regulations promulgation.For the reasons set out in the preamble, Subchapter B, Chapter 1 of
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Title 50, Code of Federal Regulations is amended as follows:
PART 13—GENERAL PERMIT 
PROCEDURESThe authority citation for Part 13 continues to read as follows:Authority: 18 U.S.C. 42; sec. 4, Pub. L. 97-79, 95 Stat. 1074 (16 U .S.C. 3373); sec. 7, Pub. L. 97-78, 95 Stat. 1078 (16 U .S.C. 3376); sec. 3,Pub. L. 65-186, 40 Stat. 755 (16 U .S.C. 704); sec. 3(h)(3), Pub. L. 95-616, 92 Stat. 3112 (16 U.S.C. 712); sec. 2, 54 Stat. 251, as amended by sec. 9, Pub. L. 95-616, 92 Stat. 3114 (16 U.S.C. 668a); sec. 102, 76 Stat. 73 (19 U.S.C. 1202), “Schedule 1, Part 15D, Headnote 2(d), Tariff Schedules of the United States’Vsec. 9(d), Pub. L. 93-205, 87 Stat. 893 (16 U.S.C. 1538(d)); sec. 6(a)(1), Pub. L. 96-159, 93 Stat. 1228 (16 U.S.C. 1537a); E .0 .11911, 41 FR 15683, 3 CFR, 1976 Comp., p. 112; sec. 10, Pub. L. 93-205, 87 Stat. 896, as amended by secs. 2 and 3, Pub. L. 94-359, 90 Stat. 3760; sec. 7,Pub. L. 96-359, 90 Stat. 911 and 912; sec. 5,Pub. L. 95-632, 92 Stat. 3760; sec. 7, Pub. L. 96- 159, 93 Stat. 1230 (16 U.S.C. 1539); sec. 11,Pub. L. 93-205, 87 Stat. 897, as amended by sec. 6(4), Pub. L. 95-632, 92 Stat. 3761 (16 U.S.C. 1504(b)(2)(f)); sec. 13(d), 86 Stat. 905, amending 85 Stat. 480 (16 U .S.C. 742j—1); Title 1, sec. 112, Pub. L. 92-522, 86 Stat. 1042, as amended by Title II, sec. 201(e), Pub. L. 96- 470, 94 Stat. 2241 (16 U.S.C. 1382); 65 Stat. 290 (31 U.S.C. 483(a)).
§13.12 [Amended]1. Amend § 13.12(b) by removing the language at the entry for permits under § 17.22 and inserting the following § 13.12 information requirements on permit applications. * * * * *

(b) * * *Scientific, enhancement of propagation or survival, incidental taking for wildlife.* * * * *
PART 17—ENDANGERED AND 
THREATENED WILDLIFE AND 
PLANTS—[AMENDED]Accordingly, under the authority of 16 U.S.C. 1538-39, Part 17, Subchapter B of Chapter 1, Title 50 of the Code of Federal Regulations, is amended as set forth below:1. The authority citation for Part 17 continues to read as follows:Authority: Pub. L. 93-205, 87 Stat. 884; Pub. L. 94-359; 90 Stat. 911; Pub. L. 95-632, 92 Stat. 3751; Pub. L. 96-159, 93 Stat. 1225; Pub. L. 97- 304, 96 Stat. 1411 (16 U.S.C. 1531, et seq ), unless otherwise noted.
§ 17.3 [Amended]2. In § 17.3 add, in alphabetical order, the following definition:* * * * *“Incidental taking” means any taking otherwise prohibited, if such taking is incidental to, and not the purpose of, the

carrying out of an otherwise lawful activity.* * * * *3. Section 17.22 is revised to read as follows:
§ 17.22 Permits for scientific purposes, 
enhancement of propagation or survival, or 
for incidental taking.' Upon receipt of a complete application, the Director may issue a permit authorizing any activity otherwise prohibited by § 17.21, in accordance with the issuance criteria of this section, for scientific purposes, for enhancing the propagation or survival, or for the incidental taking of endangered wildlife. Such permits may authorize a single transaction, a series of transactions, or a number of activities over a specific period of time. (See § 17.32 for permits for threatened species.) The Director shall publish notice in the Federal Register of each application for a permit that is made under this section. Each notice shall invite the submission from interested parties, within 30 days after the date of the notice, of written data, views, or arguments with respect to the application. The *30-day period may be waived by the Director in an emergency situation where the life or health of an endangered animal is threatened and no reasonable alternative is available to the applicant. Notice of any such waiver shall be published in the Federal Register within 10 days following issuance of the jjermit.(a)(1) Application requirements for 
perm its for scientific purposes or for the 
enhancement o f propagation or survival. Applications for permits under this paragraph must be submitted to the Director, U.S. Fish and Wildlife Service, Federal Wildlife Permit Office, 1000 N. Glebe Road, Room 611, Arlington, Virginia 22201, by the person wishing to engage in the activity prohibited by § 17.21. Each application must be submitted on an official application (Form 3-200) provided by the Service and must include as an attachment, all of the following information:(i) The common and scientific names of the species sought to the covered by the permit, as well as the number, age, and sex of such species; and the activity sought to be authorized (such as taking, exporting, selling in interstate commerce);(ii) A  statement as to whether, at the time of application, the wildlife sought to be covered by the permit (A) is still in the wild, (B) has already been removed from the wild, or (C) was born in captivity;(Hi) A  resume of the applicant’s attempts to obtain the wildlife sought to

be covered by the permit in a manner which would not cause the death or removal from the wild of such wildlife;(iv) If the wildlife sought to be covered by the permit has already been removed from the wild, the country and place where such removal occurred; if the wildlife sought to be covered by the permit was born in captivity, the country and place where such wildlife was born;(v) A  complete description and address of the institution or other facility where the wildlife sought to be covered by the permit will be used, displayed, or maintained;(vi) If the applicant seeks to have live wildlife covered by the permit, a complete description, including photographs or diagrams, of the facilities to house and/or care for the wildlife and a resume of the experience of those person who-will be caring for the wildlife;(vii) A  full statement of the reasons why the applicant is justified in obtaining a permit including the details of the activities sought to be authorized by the permit;(viii) If the application is for the purpose of enhancement o f propagation, a statement of the applicant’s willingness to participate in a cooperative breeding program and to maintain or contribute data to a studbook;(ix) The information collection requirements contained in this paragraph have been approved by the Office of Management and Budget under 44 U .S.C. 3507 and assigned Clearance Number 1018-0022. This information is being collected to provide information necessary to evaluate permit applications and make decisions, according to criteria established in various Federal wildlife and plant conservation statutes and regulations, on the issuance or denial of permits. The obligation to respond is required to obtain or retain a permit.(2) Issuance criteria. Upon receiving an application completed in accordance with paragraph (a)(1) of this section, the Director will decide whether or not a permit should be issued. In making this decision, the Director shall consider, in addition to the general criteria in § 13.21(b) of this subchapter, the following factors:(i) Whether the purpose for which the permit is required is.adequate to justify removing from the wild or otherwise changing the status of the wildlife sought to be covered by the permit;(ii) The probable direct and indirect effect which issuing the permit would have on the wild populations of the



39688 Federal Register / Vol. 50, No. 189 / Monday, September 30, 1985 / Rules and Regulationswildlife sought to be covered by the permit;(iii) Whether the permit, if issued, would in any way, directly or indirectly, conflict with any known program intended to enhance the survival probabilities of the population from which the wildlife sought tcibe covered by the permit was or would be removed;(iv) Whether the purpose for which the permit is required would be likely to reduce the threat of extinction facing the species of wildlife sought to be covered by the permit;(v) The opinions or views of scientists or other persons or organizations having expertise concerning the wildlife or other matters germane to the application; and(vi) Whether the expertise, facilities, or other resources available to the applicant appear adequate to successfully accomplish the objectives stated in the application.(3) Permit conditions. In addition to the general conditions set forth in Part 13 of this subchapter, every permit issued under this paragraph shall be subject to the special condition that the escape of living wildlife covered by the permit shall be immediately reported to the Service office designated in the permit.(4) Duration o f perm its. The duration of permits issued under this paragraph shall be designated on the face of the permit.(b)(1) Application requirements for  
perm its for incidental taking. Applications for permits under this paragaph must be submitted to the Director, U.S. Fish and Wildlife Service, Federal Wildlife Permit Office, 1000 N. Glebe Road, Room 611, Arlington, Virginia 22201, by the person wishing to engage in the activity prohibited by § 17.21(c). Each application must be submitted on an official application (Form 3-200) provided by the Service and must include as an attachment all of the following information:(i) A  complete description of the activity sought to be authorized;(ii) The common and scientific names of the species sought to be covered by the permit, as well as the number, age, and sex of such species, if known;(iii) A  conservation plan that specifies: (A) The impact that will likely result from such taking; (B) what steps the applicant will take to monitor, minimize, and mitigate such impacts, the funding that will be available to implement such steps, and the procedures to be used to deal with unforeseen circumstances; (C) what alternative actions to such taking the applicant considered and the reasons why such alternatives are not proposed

to be utilized; and (D) such other measures that the Director may require as being necessary or appropriate for purposes of the plan;(iv) The information collection requirements contained in this paragraph have been approved by the Office of Management and Budget under 44 U.S.C. 3507 and assigned Clearance Number 1018-0022. This information is being collected to provide information necessary to evaluate permit applications. This information will be used to review permit applications and make decisions, according to criteria established in various Federal wildlife and plant conservation statutes and regulations, on the issuance or denial of permits. The obligation to respond is required to obtain or retain a permit.(2) Issuance criteria. Upon receiving an application completed in accordance with paragraph (b)(1) of this section, the Director will decide whether or not a permit should be issued. The Director shall consider the general criteria in§ 13.21(b) of this subchapter and shall issue the permit if he finds that: (i) The taking will be incidental; (ii) the applicant will, to the maximum extent practicable, minimize and mitigate the impacts of such taking; (iii) the applicant will ensure that adequate funding for the conservation plan and procedures to deal with unforeseen circumstances will be provided; (iv) the taking will not ) appreciably rèduce the likelihood of the survival and recovery of the species in the wild; (v) the measures, if any, required under subparagraph (b)(l)(iii)(D) of this section will be met; and (vi) he has received such other assurances as he may require that the plan will be implemented. In making his decision, the Director shall also consider the anticipated duration and geographic scope of the applicant’s planned activities, including the amount of listed species habitat that is involved and the degree to which listed species and their habitats are affected.(3) Permit conditions. In addition to the general conditions set forth in Part 13 of this subchapter, every permit issued under this paragraph shall contain such terms and conditions as the Director deems necessary or appropriate to carry out the purposes of the permit and the conservation plan including, but not limited to, monitoring and reporting requirements deemed necessary for determining whether such terms and conditions are being complied with. The Director shall rely upon existing reporting requirements to the maximum extent practicable.(4) Duration o f perm its. The duration of permits issued under this paragraph shall be sufficient to provide adequate

assurances to the permittee to commit funding necessary for file activities authorized by the permit, including conservation activities and land use restrictions. In determining the duration of a permit, the Director shall consider the duration of the planned activities, as well as the possible positive and negative effects associated with permits of the proposed duration on listed species, including the extent to which the conservation plan will enhance the habitat of listed species and increase the long-term survivability of such species.(c) Objection to perm it issuance. (1) In regard to any notice of a permit application published in the Federal Register, any interested party that objects to thé issuance of a permit, in whole or in part, may, during the comment period specified in the notice, request notification of the final action to be taken on the application. A  separate written request shall be made for each permit application. Such a request shall specify the Service’s permit application number and state the reasons why that party believes the applicant does not meet the issuance criteria contained in § § 13.21 and 17.22 of this subchapter or other reasons why the permit should not be issued.(2) If the Service decides to issue a permit contrary to objections received pursuant to paragraph (c)(1) of this section, then the Service shall, at least ten days prior to issuance of the permit, make reasonable efforts to contact by telephone or other expedient means, any party who has made a request pursuant to paragraph (c)(1) of this section and inform that party of the issuance of the permit. However, the Service may reduce the time period or dispense with such notice if it determines that time is of the essence and that delay in issuance of the permit would: (i) Harm the specimen or population involved; or(ii) unduly hinder the actions authorized under the permit.(3) The Service will notify any party filing an objection and request for notice under paragraph (c)(1) of this section of the final action taken on the application, in writing. If the Service has reduced or dispensed with the notice period referred to in paragraph (c)(2) of this section, it will include its reasons therefore in such written notice.
§ 17.23 [Amended]4. The introductory paragraph of i  17.23 is revised to read as follows:Upon receipt of a complete application, the Director may issue a permit authorizing any activity otherwise prohibited by § 17.21, in



Federal Register / Vol. 50, No. 189 / Monday, September 30, 1985 / Rules and Regulations 39689accordance with the issuance criteria of this section in order to prevent undue economic hardship. The Director shall publish notice in the Federal Register of each application for a permit that is inade under this section. Each notice ¡shall invite the submission from interested parties, within 30 days after the date of the notice, of written data, [views, or arguments with respect to the ¡application. The 30-day period may be waived by the Director in an emergency situation where the life or health of an endangered animal is threatened and no reasonable alternative is available to the applicant. Notice of any such waiver shall be published in the Federal 
Register within 10 days following issuance of the permit.5. § 17.32 is revised to read as follows:
§ 17.32 Permits—general.Upon receipt of a complete application the Director may issue a permit for any activity otherwise prohibited with regard to threatened wildlife. Such permit shall be governed by the provisions of this section unless a special rule applicable to the wildlife, appearing in § 17.40 to 17.48, of this part provides otherwise. Permits issued under this section must be for one of the following purposes: Scientific purposes, or the enhancement of propagation or survival, or economic hardship, or zoological exhibition, or educational purposes, or incidental taking, or special purposes consistent with the purposes of the Act. Such permits may authorize a single transaction, a series of transactions, or a number of activities over a specific period of time.(a)(1) Application requirements for 
scientific purposes, or the enhancement 
of propagation or survival, or economic 
hardship, or zoological exhibition, or 
educational purposes, or special 
purposes consistent with the purposes o f 
the Act. Applications for permits under this paragraph must be submitted to the Director, D.S. Fish and Wildlife Service, Federal Wildlife Permit Office, 1000 N. Glebe Road, Room 611, Arlington, Virginia 22201, by the person wishing to engage in the prohibited activity. Eacji application must be submitted on an official application (Form 3-200) provided by the Service, and must include, as an attachment, as much of the following information which relates to the purpose for which the applicant is requesting a permit:(i) The Common and scientific names of the species sought to be covered by the permit, as well as the number, age, and sex of such species, and the activity sought to be authorized (such as taking,

exporting, selling in interstate commerce);(ii} A  statement as to whether, at the time of application, the wildlife sought to be covered by the permit (A) is still in the wild, (B) has already been removed from the wild, or (C) was bom in captivity;(iii) A  resume of the applicant’s attempts to obtain the wildlife sought to be covered by the permit in a manner which would not cause the death or removal from the wild of such wildlife;(iv) If the wildlife sought to be covered by the permit has already been removed from the wild, the country and place where such removal occurred; if the wildlife sought to be covered by permit was born in captivity, the country and place where such wildlife was bom;(v) A  complete description and address of the institution or other facility where the wildlife sought to be covered by the permit will be used, displayed, or maintained;(vi) If the applicant seeks to have live wildlife covered by the permit, a complete description, including photographs or diagrams, of the facilities to house and/or care for the wildlife and a resume of the experience of those persons who will be caring for the wildlife;(vii) A  full statement of the reasons why the applicant is justified in obtaining a permit including the details of the activities sought to be authorized by the permit;(viii) If'the application is for the purpose of enhancement of propagation, a statement of the applicant’s willingness to participate in a cooperative breeding program and to maintain or contribute data to a studbook;(ix) The information collection requirements contained in this paragraph have been approved by the Office of Management and Budget under 44 U .S.C. 3507 and assigned Clearance Number 1018-0022. This information is being collected to provide information necessary to evaluate permit applications and make decisions, according to criteria established in various Federal wildlife and plant conservation statutes and regulations, on the issuance or denial of permits. The obligation to respond is required to obtain or retain a permit.(2) Issuance criteria. Upon receiving an application completed in accordance with paragraph (a)(1) of this section, the Director will decide whether or not a permit should be issued. In making this decision, the Director shall consider, in addition to the general criteria in

§ 13.21(b) of this subchapter, the following factors:(i) Whether the purpose for which the permit is required is adequate to justify removing from the wild or otherwise changing the status of the wildlife sought to be covered by the permit;(ii) The probable direct and indirect effect which issuing the permit would have on the wild populations of the wildlife sought to be covered by the permit;(iii) Whether the permit, if issued, would in any way, directly or indirectly, conflict with any known program intended to enhance the survival probabilities of the population from which the wildlife sought to be covered by the permit was or would be removed;(iv) Whether the purpose for which the permit is required would be likely to reduce the threat of extinction facing the species of wildlife sought to be covered by the permit;(v) The opinions or views of scientists or other persons or organizations having expertise concerning the wildlife or other matters germane to the application; and(vi) Whether the expertise, facilities, or other resources available to the applicant appear adequate to successfully accomplish the objectives stated in the application.(3) Permit conditions. In addition to the general conditions set forth in Part 13 of this subchapter, every permit issued under this paragraph shall be subject to the special condition that the escape of living wildlife covered by the permit shall be immediately reported to the Service office designated in the permit.(4) Duration o f perm its. The duration of permits issued under this paragraph shall be designated on the face of the permit.(b)(1) Application requirements for 
perm its for incidental taking, (i) Applications for permits under this paragraph must be submitted to the Director, U .S. Fish and Wildlife Service, Federal Wildlife Permit Office, 1000 N. Glebe Road, Room 611, Arlington, Virginia 22201, by the person wishing to engage in the activity prohibited by § 17.31.(ii) The director shall publish notice in the Federal Register of each application for a permit that is made under this section. Each notice shall invite the submission from interested parties, within 30 days after the date of the notice, of written data, views, or arguments with respect to the application.(iii) Each application must be submitted on an official application
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(Form 3-200) provided by the Service, and must include as an attachment, all of the following information:(A) A  complete description of the activity sought to be authorized;(B) The common and scientific names of the species sought to be covered by the permit, as well as the number, age, and sex of such species, if known;(C) A  conservation plan that specifies: (J) The impact that will likely result from such taking; [2] what steps the applicant will take to monitor, minimize, and mitigate such impacts, the funding that will be available to implement such steps, and the procedures to be used to deal with unforeseen circumstances; (5) what alternative actions to such taking the applicant considered and the reasons why such alternatives are not proposed to be utilized; and [4] such other measures that the Director may require as being necessary or appropriate for purposes of the plan.(1) The information collection requirements contained in this paragraph have been approved by the Office of Management and Budget under 44 U .S.C. 3507 and assigned Clearance Number 1018-0022. This information is being collected to provide information necessary to evaluate permit applications and make decisions, according to criteria established in various Federal wildlife and plant conservation statutes and regulations on the issuance or denial of permits. The obligation to respond is required to obtain or retain a permit.(2) Issuance criteria. Upon receiving an application completed in accordance with paragraph (b)(1) of this section, the Director will decide whether or not a permit should be issued. The Director shall consider the general criteria in§ 13.21(b) of this subchapter and shall issue the permit if he finds that: (i) The taking will be incidental; (ii) the applicant will, to the maximum extent practicable, minimize and mitigate the impacts of such taking; (iii) the applicant will ensure that adequate funding for the conservation plan and procedures to deal with unforeseen circumstances will be provided; (iv) the taking will not appreciably reduce the likelihood of the survival and recovery of the species in the wild; (v) the measures, if any, required under subparagraph (b)(l)(iii)(D) will be met; and (vi) he has received such other assurances as he may require that the plan will be implemented. In making his decision, the Director shall also consider the anticipated duration and geographic scope of the applicant’s planned activities, including the amount of listed species habitat that is involved and the

degree to which listed species and their habitats are affected.(3) Permit conditions. In addition to the general conditions set forth in Part 13 of this subchapter, every permit issued under this paragraph shall contain such terms and conditions as the Director deems necessary or appropriate to carry out the purposes of the permit and the conservation plan including, but not limited to, monitoring and reporting requirements deemed necessary for determining whether such- terms and conditions are being complied with. The Director shall rely upon existing reporting requirements to the maximum extent practicable.(4) Duration o f permits. The duration of permits issued under this paragraph shall be sufficient to provide adequate assurances to the permittee to commit funding necessary for the activities authorized by the permit, including conservation activities and land use restrictions. In determining the duration of a permit, the Director shall consider the duration of the planned activities, as well as the possible positive and negative effects associated with permits of the proposed duration on listed species, including the extent to which the conservation plan will enhance the habitat of listed species and increase the long-term survivability of such species.
§17.61 [Amended]6. In § 17.61, paragraph (a) is amended by replacing the phrase “paragraphs (b) through (d)’’ with the phrase "paragraphs (b) through (e).”7. Section 17.61 is amended by redesignating paragraphs (c) and (d) as(d) and (e), respectively, and by adding the following new paragraph (c):
§ 17.61 Prohibitions.* * * * *(c) Remove and reduce to possession. (1) It is unlawful to remove and reduce to possession any endangered plant from an area under Federal jurisdiction.(2) Notwithstanding paragraph (c)(1) of this section, any employee or agent of the Service, any other Federal land management agency, or a State conservation agency, who is designated by that agency for such purposes, may, when acting in the course of official duties, remove and reduce to possession endangered plants from areas under Federal jurisdiction without a permit if such action is necessary to: (i) Care for a damaged or diseased specimen; (ii) dispose of a dead specimen; or (iii) salvage a dead specimen which may be useful for scientific study.(3) Any removal and reduction to possession pursuant to paragraph (c)(2)

of this section must be reported in writing to the U.S. Fish and Wildlife Service, Division of Law Enforcement, P.O. Box 28006, Washington, D.C. 20005, within 5 days. The specimen may only be retained, disposed of, or salvaged in accordance with written directions from the Service.(4) Notwithstanding paragraph (c)(1) of this section, any qualified employee or agent of a State conservation agency which is a party to a Cooperative Agreement with the Service in accordance with section 6(c) of the Act, who is designated by that agency for such purposes, may, when acting in the course of official duties, remove and reduce to possession from areas under Federal jurisdiction those endangered plants which are covered by an approved cooperative agreement for conservation programs in accordance with the Cooperative Agreement, provided that such removal is not reasonably anticipated to result in: (i) The death or permanent damage of the specimens; (ii) the removal of the specimen from the State where the removal occurred; or (iii) the introduction of the specimen so removed, or of any propagules derived from such a specimen, into an area beyond the historical range of the species.
* *  *  *  *8. In § 17.62, is amended by redesignating paragraphs (a)(l)(iv) through (a)(l)(vii) as paragraphs (a)(l)(v) through (a)(l)(viii) and by adding new paragraphs (a)(l)(iv), (a)(2)(v),-and (a)(3)(iii) to read as follows:
§ 17.62 Permits for scientific purposes or 
for the enhancement of propagation or 
survival.* * * * *(a) * * *(1) * * *(iv) If the activities would involve removal and reduction to possession of a plant from an area under Federal jurisdiction, the year, State, county, or any other description such as place name, township, and range designation that will precisely place the location where the proposed removal and reduction to possession will occur, the name of the Federal entity having jurisdiction over the area, and the name, title, address, and phone number of the person in charge of the area.★  * * *  ̂ *

(2) *  * *(v) If the activities would involve removal and reduction to possession of seeds from an area under Federal jurisdiction, the year. State, county or



Federal Register / Vol. 50, No. 189 / Monday, September 30, 1985 / Rules and Regulations 39691any other description such as place name, township, and range designation that will precisely place the location where the proposed removal and reduction to possession will occur, the name of the Federal entity having jurisdiction over the area and the name, title, address, and phone number of the person in charge of the area.(3) * * *(iii) The information collection requirements contained in this section have been approved by the Office of Management and Budget under 44 U.S.C. 3507 and assigned Clearance Number 1018-0022. This information is being collected to provide information necessary to evaluate permit applications and make decisions, according to criteria established in various Federal wildlife and plant conservation statutes and regulations, on the issuance or denial of permits. The obligation to respond is required to obtain or retain a permit.*  *  *  *  *9. Section 17.71 is amended by redesignating paragraph (b) as (c) and adding the following new paragraph (b):
§ 17.71 Prohibitions.* * * * *(b) In addition to any provisions of this Part 17, any employee or agent of the Service or of a State Conservation Agency which is operating a conservation program pursuant to the terms of a Cooperative Agreement with the Service in accordance with section 6(c) of the Act, who is designated by that agency for such purposes, may, when acting in the course of official duties, remove and reduce to possession from areas under Federal jurisdiction those threatened species of plants which are covered by an approved Cooperative Agreement to carry out conservation programs.* * * * *10. In section 17.72, is amended by redesignating paragraphs (a)(l)(iv) through (a)(l)(vi) as paragraphs (a)(l)(v) through (a)(l)(vii) and by adding new paragraphs (a)(l)(iv), (a)(2)(iv), and (a)(3)(iii) to read as follows:
§ 17.72 Permits—general. ~* * * * *(a)* * *

(1 ) * * *(iv) If the activities would involve removal and reduction to possession of a plant from an area under Federal jurisdiction, the year, State, county or any other description such as place name, township, and range designation that will precisely place the location where the proposed removal and reduction to possession will occur, the

name of the Federal entity having jurisdiction over the area and the name, title, address, and phone number of the person in charge of the area.
*  *  *  *  *

(2) * * %(iv) If the activities would involve removal and reduction to possession of seeds from an area under Federal jurisdiction, the year, State, county, or any other description such as place name, township, and range designation that will precisely place the location where the proposed removal and reduction to possession will occur, the name of the Federal entity having jurisdiction over the area and the name, title, address, and phone number of the person in charge of the area.(3) * * *(iii) The information collection requirements contained in this section have been approved by the Office of Management and Budget under 44 U .S.C. 3507 and assigned Clearance Number 1018-0022. This information is being collected to provide information necessary to evaluate permit applications and make decisions, according to criteria established in various Federal wildlife and plant conservation statutes and regulations, on the issuance or denial of permits. The obligation to respond is required to obtain or retain a permit. * * * * *Dated: August 22,1985.P. Daniel Smith,
Acting Deputy Assistant Secretary for Fish 
and W ildlife and Parks.[FR Doc. 85-23104 Filed 9-27-85; 8:45 am) 
BILLING CODE 4310-55-M

50 CFR Part 17

Endangered and Threatened Wildlife 
and Plants; Correction

a g e n c y : Fish and Wildlife Service. 
a c t io n : Final rule; correction.The Federal Register document 85- 17398, published July 24,1985 (50 FR 30188), is corrected to add the following amendment.
§17.11 [C orrected]4. Amend § 17.11(h) by amending the existing entries under FISHES for the Colorado squawfish and woundfin to read "Entire, except Salt and Verde R. drainages, A Z ” (Colorado squawfish) and “Entire, except Gila R. drainage, A Z, NM” (woundfin) under the heading "Vertebrate population where endangered or threatened” instead of "Entire” .”

Dated: September 24,1985.P. Daniel Smith,
Acting Deputy Assistant Secretary for Fish 
and W ildlife and Parks.[FR Doc. 85-23226 Filed 9-27-85; 8:45 am] 
BILUNG CODE 4310-55-M

50 CFR Part 23

Export of American Ginseng 
Harvested in 1985-1987 Seasons

AGENCY: Fish and Wildlife Service, 
Interior.

a c t io n : Final rule.

SUMMARY: The Convention on 
International Trade in Endangered 
Species of Wild Fauna and Flora 
(CITES) regulates international trade in 
certain animal and plant species. In 
general, export of wild specimens of 
plants listed in Appendix II of CITES 
may occur only if (1) the Scientific 
Authority (SA) has advised the permit
issuing Management Authority (MA) 
that such exports will not be detrimental 
to the survival of the species and will 
maintain the species throughout its 
range at a level consistent with its role 
ih the ecosystems in which it occurs, 
and (2) the M A is satisfied that the 
plants were not obtained in violation of 
laws for protection of the species.
Export of cultivated specimens of plants 
listed in Appendix II may occur only if 
the M A is satisfied that die plants were 
artificially propagated.This final rule announces the U.S. Fish and Wildlife Service’s M A and SA  findings on export of American ginseng 
[Panax quinquefolius) from the United States. Until 1982 such findings were made annually on a State-by-State basis. In 1982, the Service revised guidelines and made multi-year findings covering the 1982,1983, and 1984 harvest seasons (a season ends with the calendar year). The Service herein approves multi-year ginseng export from 16 States for the 1985,1986, and 1987 harvest seasons. The Service continues to seek data and information on topics described in this rule as a basis for determining whether to initiate or to continue approval of export from States for subsequent seasons.

Monitoring State ginseng programs for 
8 years has shown the Service that 
States from which ginseng export , 
usually has been approved probably will 
continue to satisfy CITES requirements. 
To ensure that this is so, the Service 
plans to continue annual monitoring in 
accordance with the procedures 
described herein. This monitoring will


