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conditions and seeking comments on
whether this exemption and the
conditions are appropriale. No.
comments were received in response lo
this notice.

The grant of this limited exemption
does nol require Ford to modify its
existing warranty to state that the FCAB
is permitled to complete arbitrations
within the time frame set forth in the
exemption, rather than the 40-day period
set forth in rule 703. However, in
sccordance with condition 3, the 20-day
period for mediation and the consumer's
right to decline to take part in mediation
must be disclosed to consumers after the
FCAB has received notice of the dispute
and before the mediation process
begins. This method of disclosurse
recognizes that requiring Ford to amend
its warranty in order to take advantage
of the exemption would effectively
nullify the exemption. Moreover, the
consumer’s option to reject mediation
and demand an arbitration decision
within 40 days negates the necessity of
amending the underlying warranty
documents.

The Commission believes mediation
lo be an effective and relatively
inexpensive method of resolving
disputes, For that reason, the
Commission believes that it is in the
public interest to grant this exemption in
order to encourage further use of
mediation processes.

By direction of the Commission.

Emily H. Rock,

Secretary

[FR Doc. 85-16148 Filed 7-8-85; 8:45 am|
BILLING CODE 8750-07-M
—— R L e

SECURITIES AND EXCHANGE
COMMISSION

;7 CFR Parts 239, 240, 249, 270 and
74

[Release Nos. 33-6591; 34-22194; IC-14606;
File Nos. S7-1-85; §7-2-85)

Withdrawal of Quarterly R

Forms and Filing Obligations of

Certain Registered Investment
Companies of; Incorporation Quarterly
Reporting Obligations in Form N-SAR:;
Amendments
to Registration Forms; Related Rule
Amendments

AGEHCY: Securities and Exchange
Commission.

ACTION: Final rule.

SUMMARY: The Commission is rescinding
the quarterly reporting obligations of
“ertain registered investment companies
and incorpprating them into form N-

SAR, the semi-annual reporting form for
such companies. The Commission is also
adopting amendments to the instructions
of the registration statement forms for
open-end and closed-end investment
companies which change the way in
which registrants calculate their
portfolio turnover rate to conform to the
method used in calculating that rate in
their semi-annual reports. In addition,
the Commission is adopting certain
technical amendments to delete
references to the quarterly reporting
obligations of certain registered
investment companies and to provide
references to form N-SAR where
appropriate.

EFFECTIVE DATE: August 8, 1985,

FOR FURTHER INFORMATION CONTACT:
William C. Gibbs, Attorney, Office of
Regulatory Policy, (202) 272-2048; or
Elizabeth M. Knoblock, Special Counsel,
Office of Regulatory Policy, (202) 272~
2048,

SUPPLEMENTARY INFORMATION: The
Commission is incorporating the
contents of form N-1Q [17 CFR
274.1061), the quarterly report form for
registered investment companies, into
form N-SAR [17 CFR 274.101], the semi-
annual report form for registered
investment companies, as items 77 and
102 and withdrawing form N-1Q. The
Commission is also withdrawing form
N-27D-2 [17 CFR 274.127d-2], the
quarterly report form for issuers of
periodic payment plan certificates. In
addition, the Commission is fescinding
rules 13a-12 [17 CFR 240.13a-12] and
15d-12 [17 CFR 240. 15d-12] under the
Securities Exchange Act of 1934 [15
U.S.C, 78a et seq.] (1934 Act”), and
rules 27d-3 [17 CFR 270.27d-3]. 30b1-1
[17 CFR 270.30b1-1] and 30b1-2 {17 CFR
270.30b1-2] under the Investment
Company Act of 1940 [15 U.S.C. 80a-1 e
seq.] (*1940 Act”), which require the
filing of forms N-1Q or N-27D--2.
Temporary rules 30b1-5(T) [17 CFR
270.30b1-5(T)] and 27d-4(T) [17 CFR
270.27d-4(T}] under the 1940 Act, which
temporarily suspended those quarterly
reporting obligations, are also rescinded
and rules 30b1-3 [17 CFR 270.301-3) and
30b1-4 {17 CFR 270.30b1-4], which
require the filing of semi-annual reports,
are redesignated as rules 30b1-1 and
30b1-2. Rules 2a-7 [17 CFR 270.2a-7]
and 10f-3 [17 CFR 270,10f-3] under the
1940 Act are amended to replace
references to form N-1Q with references
to form N-SAR. Similarly, rules 13a-11
[17 CFR 240.13a-11], 13a-13 [17 CFR
230.13a-13), 13a-16 {17 CFR 240.13a-16),
15d-11 [17 CFR 240.15d-11} 15d-13 [17
CFR 240.15d-13] and 15d-16 [17 CFR
240.15d-16] under the 1934 Act are

revised to eliminate references to the
withdrawn reporting form.

The Commission is also adopting
amendments to instruction 12 to item 3
of form N-1A [17 CFR 239.15A), the
registration statement of open-end
management investment companies and
instruction 12 to item 3 of form N-12 [17
CFR 239.14). the registration statement
for closed-end management investment
companies. The amendments to forms
N-1A and N-2 are intended to conform
the manner in which registrants are
required to calculate their portfolio
turnover rate to the manner prescribed
in the instructions to item 71 of form N-
SAR. Although the standardized
calculation of portfolio turnover rate
will not be required until thirty days
after publication, investmen! campanies
filing forms N-1A and N-2 in the interim
may use that method.

Discussion

The Commission recently adopted
form N-SAR.' a new semi-annual
reporting form for registered investment
companies. Upon consideration of a
commentator’s suggestion,® the
Commission temporarily incorporated
the contents of form N-1Q, the quarterly
report form of registered management
investment companies, into items 77 and
102 of form N-SAR and proposed for
public comment the withdrawal of form
N-1Q. The Commission also temporarily
suspended the obligation of investment
companies to file quarterly reports on
forms N-1Q and N-27D-2 by adopting
two temporary rules. Rule 30b1-5(T)
suspended the obligation to file form N-
1Q. Similarly, rule 27d-4(T) suspended
the reporting requirements of form N-
27D-2. The Commission also proposed
the withdrawal of form N-27D-2, the
quarterly report form for certain face-
amount certificate companies.

In a separate release, the Commission
also proposed amending the instructions
for calculating portfolio turnover rate in
item 3 of forms N-1A and N-2 to
conform to the manner in which it is
calculated in form N-SAR.? In response
to the two proposals, the Commission
received three comment letters: one
favoring the incorporation of form N-1Q
into form N-SAR, the other two
discussing the conforming amendments.
This release addresses the two

' lnvestment Company Act Release No, 14269,
January 4, 1985, 50 FR 1442

"That commentator described foom N-1Q as
"unwieldy,” “expeasive,” and “time consuming,”
and urged the Commission 10 withdraw the form
and incorporate any necessary items into form N-
SAR. /d. at 1335

* Investment Company Act Release No, 14300,
Junuary 4, 1885, 50 FR 1542
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proposals and the comments received
thereon separately, first addressing the
proposed incorporation of form N-1Q
into form N-SAR.

Incorporation of Form N-1Q into Form
N-SAR

The Commission has decided to
incorporate form N-1Q as set forth in
ftems 77 and 102 and the accompanying
instructions in form N-SAR,
permanently, The one commentator
which commented on the
incorporation of form N-1Q into
form N-SAR supported such
incorporation and stated that it would
relieve investment companies of an
unnecessary and duplicative filing
requirement. * The Commission has also
added to items 77 and 102 three sub-
items with accompanying instructions.
Those sub-items require reporting of any
transactions to be reported pursuant to
rule 2a-7 (17 CFR 270.2a-7] (items 77N
and 102M), transactions effected
pursuant to rule 10f-3 {17 CFR 270.10f-3)
(sub-items 770 and 102N), and any
information required to be filed pursuant
to an exemptive order (items 77P and
1020).%

The Commission is also withdrawing
forms N-1Q and N-27D-2. As a result of
withdrawing those forms, the
Commission is rescinding rules 27d-3,
30b1-1, 30b1-2, 30b1-5(T) and 27d-4(T)
under the 1940 Act relating to the
quarterly reporting requirements for
registered investment companies and
redesignating rules 30b1-3 and 30b1-4
under the 1940 Act 85 rules 30b1-1 and
30b1-2. The Cémmission is also
rescinding rules 13a-12 and 15d-12
under 1934 Act which prescribed the
duty to file such gquarterly reports. In
addition, rules 2a-7 and 10f-3 under the
1940 Act are amended to insert
references to form N-SAR in place of
existing references to form N-1Q and
under 13a-11, 13a-13, 13a-16, 15d-11,
15d-13 and 15d-16 under the 1934 Act
are revised to eliminate references to
the withdrawn reporting forms.

Conforming the Calculation of Portfolio
Turnover Rate in Forms N-1A and N-2
With Form N-SAR

The Commission proposed
amendments to the instructions for
forms N-1A and N-2, the registration

“The commentator noted, however, that the filing
of roports regarding transactions effected pursuant
to rule 10f-3 [17 CFR 270.10{-3] under the 1940 Aot
has been omitted from the form

*Previously, both rules 26-7 and 10/-3 required all
transactions effected pursuant to those rules to be
reported on form N-1Q. While the commentator
discussed anly rule 10f-3, the Commission belinves
all information previously required to be filed on
form N-1Q, including information required to be
filed by exemptive order, should be filed on form N-
SAR.

statements for open-end and closed-end
investment companies, ta conform the
method of calculating a registrant's
portfolio turnover rate with the method
prescribed in form N-SAR. Two
comments were received on that
proposal, 5

One commentator supported the
Commission’s action, stating that it will
reduce the administrative burden on
investment companies and provide more
coherent reporting to investors.
However, the commentator noted that
certain per share tables required by the
affected item of both forms N-1A and
N-2 must be presented for a period of up
to ten years and that it was unclear from
the proposing release whether the
Commission intended to require
investment companies to recalculate the
portiolio tunover rate data for previous
years to make the presentation of that
data consistent for the entire period.

The Commission does not believe that
a pro forma restatement of the portfolio
turnover rate as set forth in the per
share tables should be mandatory. Thus,
a new subsection (e) has been added to
instruction 12 of item 3 in both forms
which provides that if the portfolio
turnover rate for periods prior to 1985 is
not calculated in the same manner as
now required, a footnote to that item
should so state.

The other commentator proposed an
alternative method for calculating the
portfolio turnover rate.* However, the
Commission is adopting the method
originally proposed. The calculation of
the portfolio turnover rate as set forth in
form N-SAR, and now adopted in forms
N-1A and N-2, was developed to allow
the Commission and investors to
monitor the dollar value movement of
investments through an investment
company's portfolio. This gives the
Commission and investors important
information on the rate at which
securities are replaced in the portfolio
and the consequent dealer spreads or
commissions involved in a fund's
purchase or sale of such securities, In
addition, since all investment companies
are required to report the portfolio

*The Couunission adopled, in form N-SAR, a
portfolio tumover rute calculation which excludes
from both the numerator and the denominator all
short-term securities and includes all long-term
securities, even U.S. Governmeat long-term
securities, While the commentator did not object to
the exclusion of short-term securities from the
numerator, he believed that excloding short-term
securities from the denominator was misleading and
suggested using “average tolal assests™ as the
divisor. However, that figure would not moasure
portfolio tumover because include other non-
portfolio data such as cash, receivables and pre-
puid expenses, The Commission believes that to
exclude short-term securities from the numerstor
and not exclude them from the denominator would
result in 3 misleading portfolio tumover rate.

turnover rate in the same manner on all
forms filed with the Commission,
investors can make a meaningful
comparison of portfolio turnover rates
among the various investment
companies.

List of Subjects in 17 CFR Parts 239, 240,
249, 270 and 274

Investment companies, Reporting and
recordkeeping requirements, Securities

Statutory Basis and Text of Form and
Rule Amendments

Forms N-2 and N-1A are amended
pursuant to the authority granted the
Commission in sections 7, 10 and 19 of
the Securities Act of 1933 [15 US.C. 774,
77j and 77s] and sections 8, 30, and 38 of
the Investment Company Act of 1940 15
U.S,C. 80a-8, 29, 37]. Forms N-1Q and
N-27D-2 are withdrawn, rules 13a-12,
15d-12, 27d-3, 30b1-1, 30b1-2, 30b1-5(T)
and 27d-4(T) are rescinded and rules
13a-13, 13a-16, 15d-13 and 15d-16 are
revised pursuant to sections 13, 15(d)
and 23(a) of the Securities Exchange Act
of 1934 [15 U.S.C. 78m, 780(d) and
78w(a)] and sections 8, 30 and 38 of the
Investment Compgny Act of 1840 [15
U.S.C. 80a-8, 29, 37]. Rules 2a-7 and 10{-
3 are revised pursuant to sections 80a-2,
10 and 38 of the Investment Company
Act of 1840 [15 U.S.C. 2, 10, and 37].

Parts 239, 240, 249, 270 and 274 of
Chapter II, Title 17 of the Code of
Federal Regulations are amended as s¢!
forth below:

PART 239—-FORMS PRESCRIBED
UNDER THE SECURITIES ACT OF 1933

PART 274—FORMS PRESCRIBED
UNDER THE INVESTMENT COMPANY
ACT OF 1940

1. The authority citation for Part 239
continues to read, in part, as follows:

Authority: The Securities Exchange Aot of
1933,15U8C. 774, 0t 5eq., * * *

2. The authority citation for Part 274
continues to read, in part, as follows:

Authority: The Investment Company Act of
1940, 15 US.C. 80a-1, el seg., * * *

3. By revising paragraphs b, and d.

and by adding paragraph e. in
instruction 12 to item 3 of form N-2

described in §§ 239.14 and 274.11a-1 to
read as follows:

§239.14 Form N-2 for closed-end

§ 274.11a-1 Form N-2, registration
statement of closed-end
investment companies.

. » . - -
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Item 3. Condensed Financial Information
{Prospectus only).

(a) Furnish the following information for
the Registrant, or for the Registrant and its
subsidiaries consolidsted as prescribed in

rule 6-03 [17 CFR 210.6-03] of Regulation S-X:

» - - - »
Inslructions
. . » - »

12. The portfolio turnover rate to be shown
! caplion 12 shall be calculated in
accordance with the following instructions;

n. L
b, For purposes of this ltem, there shall be
excluded from both the numerator and
denominator all securities, including options,
whaose maturity or expiration date at the time
of acquisition were one year or less. All long-
term securities, including long-term U.S.
Government securities, should be included,
Purchases shall include any cash paid upon
the conversion of one portfolio security into
another, Purchases shall also include the cost
of rights or warrants purchased. Sales shall
include the net proceeds from the sales of
rights or warrants. Sales shall also include
the net proceeds of portfolio securities which
have been called, or for which payment has
been made through redemption or maturity.

.

d. Short sales which the registrant intends
{o maintain for more than one year and put
and call options where the expiration date is
more than one year from the date of
acquisition should be included in purchases
and sales for purposes of this Item. The
proceeds from a short sale should be
included in the value of the portiolio
securities which the registrant sold during the
reporting period and the cost of covering a
shott sale should be included in the value of
the portfolio securities which the registrant
purchased during the period. The premiums
paid to purchase options should be included
in the value of the portfolio securities which
the registrant purchased during the reporting
period and the premiums received from the
sale of options should be included in the
value of the portfolio securitics which the
registrant sold during the period.

e. If period's prior 1o 1985 are not calculated
on the same basis as that required above, a
footnote to this item should so state.

4. By revising paragraphs b. and d.
and by adding paragraphs e. in
instruction 12 to item 3 of form N-1A
described in §§ 239.15A and 27411A to
read as follows:

§;39.15A l;’orm N-1A, registration
statement of open-end management
investment companies.

§274.11A Form N-1A, registration
statement of open-end management
investment companlies.
Item 3. Condensed Financial Information.
(a) Furnish the following information for
the Registrant, or for the Registrant and its
subsidiaries consolidated as prescribed in

rule 8-03 [17 CFR 210.6-03] of Regulation S-X.

Instructions

12. The portfolio turnover rate to be shown
al caption 12 shall be calculated in
accordance with the following instructions;

a. ... s

b. For purposes of this Item, there shall be
excluded from both the numerator and
denominator all securities, including options,
whose maturity or expiration date at the time
of acquisition were one year or less. All long-
term securities, including long-term U.S.
Government securities, should be included.
Purchases shall include any cash paid upon
the conversion of one portfolio security into
another. Purchases shall also include the cost
of rights or warrants purchased. Sales shall
include the net proceeds from the sale of
rights or warrants. Sales shall also include
the net proceeds of portfolio securities which
have been called. or for which payment has
been made through redemption or maturity.

PR X

d. Short sales which the registrant intends
to maintain for more than one year and put
and call options where the expiration date is
more than one year from the date of
acquisition are included in purchases and
sales for purposes of this [tem. The proceeds
from a short sale should be included in the
value of the portiolio securities which the
registrant sold during the reporting period
and the cost of covering a short sale shonld
be included in the value of the portfolio
securities which the registrant purchased
during the period. The premiums paid to
purchase options should be included in the
value of the portfolio securities which the
registrant purchased during the reporting
period and the premiums received from the
sale of options should be included in the
vilue of the portfolio securities which the
registrant sold during the period.

e. If periods prior to 1985 are not calculated
on the same basis as that required above, a
footnote to this item should so state.

PART 240—RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

5. The authority citation for Part 240
continues to read, in part, as follows:

Authority: Sec. 23 as nm\endcd. 15 US.C.
78w. .

6. By revising paragraph (b) of
§ 240.13a-11 to read as follows:

§240.13a-11 [Amended

(b) This section shall not apply to
foreign governments, foreign private
issuers required to make reports on
Form 6-K (17 CFR 249.306) pursuant to
Rule 13a-16 (17 CFR 240.13a-16), issuers
of American Depositary Receipts for
securities of any foreign issuer, or
investment companies required to file
reports pursuant to Rule 30b-1-1 (17
CFR 270.30b1-1) under the Investment
Company Act of 1940.

§ 240.13a-12 [Removed]

7. By removing § 240.13a-12.
8. By revising paragraph (b}(1) of
§ 240.13a-13 to read as follows:

§ 240.13a-13 [Amended
(b, LI

(1) Investment companies required lo
file reports pursuant to § 270.30b1-1;

9. By revising paragraph (a)(1) of
§ 240.13a-16 to read as follows:

§240.13a-16 [Amended]
(s) o 09
(1) Investment companies required to

file reports pursuant to Rule 30b1-1 [17
CFR 270.30b1-1];

10. By revising paragraph (b) of
§ 240.15d-11 to read as follows:

§ 240.15d-11 [Amended]

(b) This rule shall not apply to foreign
governments, foreign private issuers
required to make reports on Form 6-K
(17 CFR 249.306) pursuant to Rule 15d-16
(17 CFR 240.15d-18), issuers of
American depositary receipts for
securities of any foreign issuer, or
investment companies required to file
periodic reports pursuant to Rule 30b1-1
(17 CFR 270,30b1-1) under the
Investment Company Act of 1940,

§ 240.15d-12 [Removed]

11. By removing § 240.15d-12.
12. By revising paragraph (b)(1) of
§ 240.15d-13 to read as follows:

§ 240.15d-13 [Amended]
(b) | ey P
(1) Investment companies required to
file reports pursuant to § 270.30b1-1;
13. By revising paragraph (a)(1) of
§ 240.15d-16 to read as follows: ¢

§240.15d-16 [Amended)

(a) L

(1) Investment companies required lo
file reports pursuant to Rule 30b1-1 [17
CFR 270.30b1-1];

PART 249—FORMS, SECURITIES
EXCHANGE ACT OF 1934

PART 274—FORMS PRESCRIBED
UNDER THE INVESTMENT COMPANY
ACT OF 1940

14. The authority citation for Part 249
continues to read, in part, as follows:
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Autharity: The Securities Exchange Act of
1934,15 U.S.C. 78a, el seq., * * *

15. By revising form N-SAR, described
in §§ 249,330 and 274.101, by
redesignating items 77N and 102M and
the instructions thereto as items 77Q
and 102P, respectively, and by adding
items 77N, 770, 77P, 102M, 102N and 1020
and corresponding instructions as
follows;

§249.330 Form N-SAR, semi-annual
report of registered investment companies.

§274.101 Form N-SAR, semi-annual
report of registered Investment companies.

Item77.* * *

N. Actions required to be reported

pursuant to Rule 287 ..o o)
0. Transactions effected pursuant to

Rule 10f-3 RETL 43
P. Information required to be filed with

the registrant's periodic reports

pursuant to existing exemptive

orders.
Q. Exhibits

Nem102.* * *

M. Actions required to be reported to
Rule 2a-7
N. Transactions effected pursuant to
Rule 10f-3
O, Information required to be filed
with the registrant’s periodic
reports pursuant to existing
exemptive orders
P. Exhibits

General Instructions

Sub-item 77N: Actions required to be
reported pursuant to Rule 2a-7.

A Registrant relying on Rule 2a-7 [17 CFR
270.2a~-7) to use the amortized cost method of
valuation is required by paragraph {a)(2)(vi)
of that rule to report any action taken by the
board of directors to eliminate or reduce any
material dilution or other unfair results to
inveslors caused by a deviation from the
fund’s amortized cost price per share that
exceeds % of 1 percent. If any such action
was taken during the reporting period, this
item should be checked and an exhibit
attached, describing with specificity the
nature and circumstances of such action,

Sub-item 770: Transactions effected
pursuant to Rule 10f-3.

Rule 10f-3 [17 CFR 270.10f-3] provides a
limited exemption from section 10(f) of the
Acl, provided, /nter aiio, that all transactions
effected pursuant to the rule are reported on
form N-SAR. If any such transactions were
effected during the reporting period, this item
should be checked and an exhibit attached
setting forth from whom the securities were
acquired, the identity of the underwriting
syndicate's members, the terms of the
transaction, and the information of materials
upon which the determination described in
puruil:nph {h)(3) of rule 10f-3 was made.

Sub-item 77P: Information required to be
filed with the registrant’s perfodic reports
pursuant to existing exemptive orders.

If any actions were taken during the
reporting period which were required to be
reported on Form N-1Q pursvant to an
exemplive order, that information must now
be reported in this sub-item of Form N~-SAR.

Sub-item 77Q: Exhibits,

[n addition to the materials provided
pursuant to sub-items 77C through 77P, if any,
and subject to Rule 201.24 of the General
Rules of Practice regarding incorporation by
reference, the following exhibits shall be filed
as part of this form, if not previously filed:

Sub-item 102M: Information required to be
reported pursuant to Rule 2a-7.

See instructions to sub-item 77N. "

Sub-item 102N: Transactions effected
pursuant to Rule 10f-3.

See instructions to sub-item 770.

Sub-item 1020: Information required to be
filed with the registrant’s periodic reparts
pursuant to existing exemptive orders.

See instructions to sub-item 77P.

Sub-item 102P: Exhibits.

In addition to the materials proyided
pursuant to sub-items 1028 through 1020, if
any, and subject to Rule 201.24 of the General
Rules of Practice regarding incorporation by
reference, the following exhibits shall be filed
?‘T %an of Form N-SAR. if not previously

iled:

§249.331 [Removed]
16. By removing § 249.331.

PART 270—RULES AND
REGULATIONS, INVESTMENT
COMPANY ACT OF 1940

17. The authority citation for Part 270
continues to read, in part, as follows:

Authority: Secs. 38, 40; 15 U.S.C. 80a-37

18. By revising paragraph (a)(2)(vi) of
§ 270.2a-7 1o read as follows:

§270.2a-7 |Amended]

(a) L

[2) . » -

(vi) If any action was taken pursuant
to paragraph (a)(2)(ii)(C) of this section,
the money market fund will report such
action on Form N-SAR [17 CFR 274.101]
covering the period in which the action
was taken and attach a statement to the
form describing with specificity the

nature and circumstances of such action;

or
19. By revising paragraph (g) of
§ 270.10f-3 to read:

§270.101-3 [Amended]
(8) The existence of any transactions

effected pursuant to this rule shall be
reported on the Form N-SAR [17 CFR
274.101) of the investment company and
a written record of each such
transaction, setting forth from whom the
securities were acquired, the identity of

the underwriting syndicate’s members,
the terms of the transaction. and the
information or materials upon which the
determination described in paragraph
(b)(3) of rule 10f-3 was made shall be
attached thereto;

20. By removing §§ 270.27d-3, 270.27d-
4(T), 270.30b1-1, 270.30b1-2 and
270.30b1-5(T).

21. By redesignating §§ 270.30b1-3
and 270.30b1-4 as 270.30b1-1 and
270.30b1-2, respectively.

Final Regulatory Flexibility Analysis

In accordance with 5 U.S.C. 604, the
Commission has prepared a Final
Regulatory Flexibility Analysis with
regard to the rescission of rules 27d-4(T)
and 30b1-5{T) and the withdrawal of
forms N-1Q and N-27D-2. A summary
of the corresponding Initial Regulatory
Flexibility Analysis was included in the
release proposing the rule at 50 FR 1442
(January 11, 1985). Anyone who wishes
to obtain a copy of the Final Regulatory
Flexibility Analysis should contact
William C. Gibbs in the' manner
specified above.

Pursuant to 5 U.S.C. 805(b), the
Chairman of the Commission previously
certified that the proposed amendments
to forms N-2 and N-1A will not have a
significant economic impact on a
substantial number of small entities. No
comments were received on that
certification.

Dated: July 1, 1985,

By the Commission.

John Wheeler,

Secretary.

[FR Doc. 85-16247 Filed 7-8-85; 8:45 am|
BILLING COOE 8010-01-M

17 CFR Part 240
(Release No. 22172; Flie No. S7-19-84)
Persons Deemed Not To Be Brokers

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

suMMARY: The Commission is adopting
Rule 3a4-1 specifying a non-exclusive
safe harbor under which persons
associated with an issuer of securities
who participate in sales of that issuer’s
securities will not be considered to be
acling as "brokers” as that term is
defined in the Securities Exchange Ac!
of 1934. Accordingly, these persons
would not be required to register with
the Commission pursuant to Section 15
of that Act. The Commission is adopting
the Rule in order to provide guidance
concerning the applicability of the




Federal Register / Vol. 50, No. 131 / Tuesday, July 9, 1985 / Rules and Regulations

27941

broker-dealer registration requirement
in situations where an issuer chooses to
sell its securities through its associated
persons.

EFFECTIVE DATE: Rule 3a4-1 will become
effective July 9, 1985,

FOR FURTHER INFORMATION CONTACT:
Susan |. Walters, Esq., (202) 272-2848,
Division of Market Regulation,
Securities and Exchange Commission,
450 Fifth Street, NW., Washington, D.C.
20549,

SUPPLEMENTARY INFORMATION:

I. Introduction

The Commission today announced the
adoption of Rule 3a4-1 (17 CFR 240.3a4-
1) under the Securities Exchange Act of
1934 (the “Act").! Rule 3a4-1 was most
recently proposed for public comment in
May, 1884.% The Rule provides a non-
exclusive safe harbor from the broker-
dealer registration provisions of the Act
for certain associated persons of issuers.
The Rule specifies that an associated
person of an issuer must meet three
preliminary conditions and any one of
three alternative conditions in order to
take advantage of the safe harbor.

As stated in the 1984 Release, a
person acting on behalf of an issuer in
buying or selling that issuer's securities
may, depending upon the circumstances,
be a broker within the meaning of the
Act. The term “broker,” as defined in
section 3{a)(4) of the Act, generally
includes any person engaged in the
business of effecting transactions in
securities for the account of others.
Section 15(a) of the Act requires broker-
dealers to register with the Commission
unless an exemption is available and
comply with applicable provisions of the
securities laws.?

Questions concerning the need for
broker-dealer registration frequently
have arisen when an issuer proposes to
sell its securities through its officers,
partners or employees rather than
incurring the costs of employing the

'15 US.C. 78 ot seq.

*Securities Exchange Act Release No. 20043 {May
9, 1084), 40 FR 20512 (May 15, 1984) (“1984
Reloase”), Rule 3841 was initially proposed for
public comment In Securities Exchange Act Release
No. 13185 (Jan. 21, 1977), 42 FR 5084 (Jan. 27, 1977},

*Section 15(a)(1), 15 US.C. 78c4a)(1), provides
that: [1jt shall be unlawful for any broker or denler
which ia either a person other than & natural rson
or a natural person not associated with a broker or
dealer which {s a person other than & natural person
(other than such a broker or dealer whose business
Is exclusively intrastate and who does not make use
of any facility of a national securities uxchange) to
make use of . . . nterstate commerce 1o effect any
transaction in. or to Induce or attemp! to induce the
purchase ot sale of, iiny security (other than an
exempted security or commercial paper, bankers'
icceptances, or commercial bills) unless such
broker or dealer Is registered in accordance with
section 15(b) of the Act (15 U.S.C. 780(b))

services of a registered broker-dealer.
The staff has historically responded to
these questions by providing
interpretive advice or issuing no-action
letters. The Commission believes that a
safe harbor rule is an appropriate and
efficient way to provide guidance in this
area,

Commentators generally supported
adoption of the proposed Rule. In
particular, they noted that the Rule
would be useful in clarifying an aspect
of broker-dealer registration. Upon
review of the reproposed Rule and
consideration of the comments received,
the Commission has determined to
adopt the Rule substantially as
proposed, to make some clarifications as
described in this Release and to adopt
some suggested modifications to the
Rule.*

The broker-dealer registration and
associated regulatory requirements of
the Act, as well as those of the self-
regulatory organizations, provide
important safeguards to investors,
Investors are assured that registered
broker-dealers and their associated
persons have the requisite professional
training and that they must conduct
their business according to regulatory
standards. Registered broker-dealers are
subject to a comprehensive regulatory
scheme designed to ensure that
customers are treated fairly, that they
receive adequate disclosure and that the
broker-dealer is financially capable of
transacting business. Exemptions from
registration have traditionally been
narrowly drawn in order to promote
both investor protection and the
integrity of the brokerage community. At
the same time, however, the
Commission recognizes that there are
situations where imposition of the
registration requirement would be
inappmgﬂate.

Compliance with the conditions to the
safe harbor of Rule 3a4-1 is not the
exclusive means by which associated
persons of issuers may sell that issuer's
securities without registration as broker-
dealers. Accordingly, paragraph (b) of
the Rule provides that no presumption
shall arise that a person associated with
an issuer has violated section 15(a) in
connection with the sale of the issuer's
securities if the conditions of the Rule
are not met. The Commission recognizes
that there may be other facts and
circumstances that justify a conclusion
that registration as a broker-dealer is
not required even though all the

*The Commission received eight comment letters
regarding reproposed Rule 3a4-1. File No. S7-19-84
contains these public comment letters as well as a
summary of comments prepared by the staff of the
Commission,

conditions of the Rule have not been
satisfied. The staff will continue to
provide interpretive guidance to those
whose activities are not clearly within
the provisions of the Rule. Rule 3a4-1,
however, does provide legal certainty to
those persons whose activities meet the
conditions of the Rule.

IL Rule 3a4-1
A. Scope of the Rule

Rule 3a4-1 provides a safe harbor
from broker-dealers registration for
associated persons of an issuer, The
term “associated person of an issuer” is
defined in paragraph (c)(1) of the Rule
as any natural person who is a partner,
officer, director or employee of the
issuer, of a corporate general partner of
a limited partnership that is the issuer or
of a company or partnership that
controls, is controlled by or under
common control with the issuer.® The
term “associated person of an issuer”
includes cerlain persons affiliated with
a corporate general partner of a
partnership which is the issuer. These
persons are included because most
partnerships issuing securities are
controlled solely by one or more
corporalte general partners. The
Commission has concluded that in those
circumstances where officers, directors,
or employees of a corporation are
engaged in the sale of securities issued
by a limited partnership in which the
corporation is a general partner, and the
sales are conducted in 8 manner
consistent with the limitations and
restrictions set forth in Rule 3a4-1, such
persons should not be deemed to be
brokers. Similarly, the Commission
believes that it is also appropriate to
include employees of companies or
partnerships in a control relationship
with the issuer within the scope of the
Rule.

The term “associated person of the
issuer” also includes employees of an
investment adviser to an issuer thal is
an investment company registered under
the Investment Company Act of 1940,
The investment adviser must be
registered under the Investment
Advisers Act of 1940. This part of the

* While Rule 3a4-1 focuses on the activities of
natural persons, it also may have an impact oo their
employers. For example, if the employees of a
corporate general partner sell securities of the
issuar-limited partnership in compliance with Rule
3ad4~1, neither the employees nor the corporate
general pariner would be required to register us &
broker-dealer. However, where a corporate genersl
portner, through its employecs, sells the (ssuer-
{imited partnership's securities and pays the
employees a anles commission, the corporety
general partner is acting as a broker-dealer and
must register as such, The employecs would be
nssocinted persons of the broker-dealer.
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definition of associated person reflects
comments received on the original rule

roposal and codifies the position taken

y the staff in its no-action letters.®
Several commentators on the 1984
Release questioned whether the
definition should be further expanded to
include third party affiliates of the
investment adviser. The Commission
believes any relief from the broker-
dealer registration requirement for such
third party affiliates is best handled
through the no-action letter process on a
case-by-case basis.

Paragraph (a)(3) of the Rule excludes
associated persons of an issuer, who, at
the time of their participation in the sale
of the issuer's securities, are associated
persons of a broker or dealer.”
Paragraph (c)(2) of the Rule defines the
term “associated person of a broker or
dealer” as it is defined in section
3(a)(18) of the Act.* These persons have
been excluded from the scope of the
Rule for two reasons. First, integration
of the brokerage activities performed by
them in the course of their employment
with the broker-dealer and the sales of
securities effected on behalf of the
issuer would lead to the conclusion that,
in mos! circumstances, such persons
would be brokers within the meaning of
the Act. Second. the potential for
abusive sales tactics or confusion of
investors stemming from the dual
affiliation of the associated person
would appear to warrant regulatory
supervision.®

*Letiers dated June 27, 1983, from Linda Lowis,
Attorney, Office of Chief Counsel, Division of
Market Regulation, to Lawrence, Lawrence, Kamin
& Saunders: Oct. 10, 1874, from Francis R.
Snodgrass, Chief Counsel. Division of Market
Regulation to CNA Management Corporation, and
La5alle Fund Inc. [1970-1871 Transfor Binder] Fed.
Sec. L. Rep. {CCH) § 77,889 (Dec, 31, 1670}

If an associnted person of an issuer is also a
registered broker-dealer, the federal securities Inws
would require such a person to disclose adequately
1o all purchasers his affiliation with the issuer. See,
¢8., Rule 15c1-5.

*The term assoclated person of a broker or dealer
means: any partner, officer, director, or branch
manager of such broker or dealer (or any person
occupying a similar status or performing similar
functions), any person directly or Indirectly

Commentators on the original
proposal suggested that the scope of the
Rule should be expanded to cover
atlorneys, accountants, insurance
brokers, financial service organizations,
and financial consultants who for a fee
assist promoters and other issuers in the
sale of securities. One commentator on
the reproposed Rule, however, stated
that such “independent agents” should
not have the protection of the safe
harbor and should be required to
register as broker-dealers. The
Commission has concluded that it would
not be appropriate to expand the scope
of the Rule to cover such persons,
although the staff of the Division of
Market Regulation may provide
interpretive advice on a case-by-case
basis. Insofar as they are retained by an
issuer specifically for the purpose of
selling securities to the public and
receive transaction-based
compensation, these persons are
engaged in the business of effecting
transactions in securities for the account
of others. Accordingly, these persons
should register as broker-dealers.

The safe harbor of the Rule is
available in the context of all sales of
securities of the issuer by a person
associated with that issuer in a
transaction on behalf of that issuer. The
term “sale,” as used in paragraph (a) of
the Rule, includes “any contract to sell
or otherwise dispose of" securities and
thus would include transactions that are
part of any public or private offering.'®
The term “securities of the issuer” is
intended to cover the issuer’s sale of its
own securities through its associated
persons. The Rule does not address
situations where an issuer’s employees
assist potential buyers and sellers in
connection with secondary market
transactions in the issuer’s securities. ™

B. The Preliminary Requirements
Applicable to Associated Persons

Paragraph (a) of the Rule contains
three preliminary conditions that must
be met by associated persons in order to
take advantage of the safe harbor. The

controlling. controlled by, or under « )
with such broker or dealer, except any person
associated with a broker or desler whose functions
ure solely clerical or ministerial. . . .

*In the past, the staff has not objected to the sale
of an lssuer’s secutities by o person associated with
& broker-dealer where the broker-dealer does not
participate in the sale but sssumes full
responsibility for the activities of its sssociated
person und the affiliation is fully disclosed to
investors. In such a situation, the associated person
of the broker-desler is supervised by the broker-
dealer and is qualified 1o sell securities under
applicable rules of the federal securities laws.
Therefore, the safe harbor of Rule 3a4-1 is not
necessary or avalluble to such persons. The staff
will continue to bandle such situations on & case-
by-case basis. Under the rules of the self-regulatory

organixations, the associated person s required to
provide prior written notice 1o the broker-dzal
employer of his intention to effect transactions on
behalf of others outside the scope of his
employment. The member may also request coples
of all documents and statments relating to the
transaction. See Rules of Fuir Practice Art. 111,
Section 27, NASD Manual (CCH), § 2177 and NASD
Natice to Members, 85-21 (March 29, 1045)
{proposing amendments to Section 27). The New
York Stock Exchange imposes a similar requirement

associated person must not be subject to
a statutory disqualification, must not
receive, directly or indirectly,
commissions or transaction-based
compensation in connection with the
sale of the issuer's securities, and must
not be an associated person of a broker
or dealer.

Paragraph (a)(1) specifies that the
associated person may not be subject to
a statutory disqualification, as that term
is defined in section 3(a)(39) of the Act,
at the time of his participation in the
sale of the issuer's securities. In the 1984
Release, the Commission requested
comments on whether the application of
the statutory disqualification provision
of the Rule should be narrowed to
disqualifications relating to sales of
securities or other broker-dealer
activities, The two commentators that
addressed this point did not favor
narrowing the requirement. The
Commission has concluded that any
person subject to proceedings or
convicted of any of the violations
described in section 3(a)(39) of the Act
should not be able to rely on the safe
harbor from broker-dealer registration.
The Commission believes that there is
added potential for abusive practices in
the sale of an issuer’s securities in
circumstances where persons who are
subject to a statutory disqualification
participate without assurance of
adequate supervision or regulatory
oversight.

Paragraph (a)(2) specifies that the
associated person may not be
compensated in connection with the sale
of the issuer’s securities by the payment
of commissions or other remuneration
based on transactions in securities.'* In
determining whether an associated
person is a “broker,”" the receipt of
transaction-based compensation often
indicates that such a person is engaged
in the business of effecting transactions
in securities. Compensation based on
transactions in securities can induce
high pressure sales tactics and other
problems of investor protection which
require application of broker-dealer
regulation under the Act. ]

Whether a particular compensation
arrangement is “other remuneration”
based either directly or indirectly on
transactions in securities depends on all
of the particular facts and
circumstances. For example, in
determining whether a particular
compensation arrangement involving the

on associated persons of its members. See NYSE
Rule 346,

 See section 3(a){14) of the Act.

' in such circumstances, questions also may arise
concerning the application of the registration
provisions of the Securities Act of 1833 (1833 Act”).

in to comments received, the languege
of this paragraph bas been modified to make it clear
thut the sssociated person may not be compensated,
“directly or indirectly.” by the payment of
commissions or other remuneration based on
transactions in securities.
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peyment of bonuses would not be
permissible under the Rule, the
following factors may be relevant: (1)
When the offering commences and
concludes; (2) when the bonus is paid;
(3) when it is determined that a bonus
will be paid; [4) when associated
persons are informed of the issuer's
intention to pay bonus; and (5) whether
the bonus paid to particular associated
persons varies with their success in
selling the issuer’s securities.

Paragraph (a)(3) specifies that the
associated person must not be, at the
time of his participation, an associated
person of a broker or dealer. Paragraph
(¢)(2) of the Rule defines an “associated
persan of a broker or dealer,” One
commentator suggested that, as an
sdditional preliminary requirement, the
Rule should not be available to a person
who was an associated person of a
broker-dealer or investment adviser
within the previous twelve months. This
twelve month requirement was
proposed as a condition to the second
alternative of the safe harbor. The effect
of this suggestion to include the twelve
month requirement in the preliminary
requirement would be to require all
persons formerly engaged in the
securities business to wait one year
before helping an issuer sell its
securities under the safe harbor of Rule
3a4-1. The rationale for the one year
limitation, as staled in the 1984 Release,
Is particularly important under the
second alternative, which allows full
public sales solicitations. The one year
limitation would appear to impose an
unnecessary burden under the first
alternative, where sales are limited to
certain financially sophisticated persons
and to sales in other limited
tircumstances, or the third alternative,
where “cold call" type solicitation is not
permissible,

Finally, one commentator suggested
that the Rule should include limitations
based on the issuer's volume of sales in
relations to its size. It would be difficult
to create a volume limitation that would
be equitable to all issuers. Furthermore,
the other restrictions contained in Rule
3a4-1 are sufficient lo ensure that the
concerns underlying broker-deales
registration are not applicable.
Therefore, no such change has been
included in the Rule.

C Thc. First Alternative Available to
Associated Persons

The safe harbor provided by Rule
Jad-1is available to an associated
person of an issuer if, in addition to
meeting the preliminary requirements of
peragraphs (a)(1)-{3), he meets the
conditions to one of three alternatives
set forth in paragraphs {a)(9)(1)-{iif).

’

The first alternative in paragraph
(a)(4)(i) is available to an associated
person of an issuer if he restricts his
participation in any of four ways.
Paragraph (a)(4)(i)(A) of the Rule
specifies that associated persons of an
issuer may offer and sell securities to
various financial institutions and
intermediaries, such as registered
broker-dealers. ' The Commission
believes it is appropriate to include
within the safe harbor sales to such
institutions and intermediaries given the
level of their financial sophistication.

One commentator stated that this
provision generally should not be
available to so-called “wholesalers,”
that is, employees of issuers that market
securities to registered broker-dealers,
but who do not have any contact with
potential investors. This commentator
suggested that the Rule should not be
available in this context unless the
broker-dealer takes the securities for
investmen! purposes. If the employees
do not receive transaction-based
compensation and otherwise mee! the
requirements of Rule 3as-1, the
Commission does not believe that the
Rule should exclude such persons,
particularly in light of the fact that in
such circumstances the ultimate sales 1o
the public will be made through
registered broker-dealers.'

In the 1984 Release, the Commission
requested comments on whether sales to
other persons or entities should be
included in the Rule, such as sales to all
categories of “accredited investors," as
defined in Rule 501(a) under the
Securities Act of 1933 (the “1933 Act”).
The commentators were divided on
whether the first alternative should be
extended to include sales to al
“accredited investors." Two
commentators concluded that an
accredited investor is capable of
requiring an issuer to make full
disclosure about the issue and of
protecting himself from any selling
pressures exerted by the issuer's
employees. Two other commentators
argued that the 1933 Act provisions are
related to the need for informational
disclosure to potential purchasers and
not to the need for registration of
securities professionals.

“The Rule ulso includes sales to registered
(nvestment companies (or regtatered separate
fccounts), insurance companies. banks, savings and
loan associations, and trust companies or similar
Institutions supervised by a state or federal banking
wuthority and registered investment advisers which
are either trustees or are suthorized in writing to
make investmen! declsions for trusts.

' This past of the Rule is consistent with previous
stafl interpretations. See. #.9. letter to Ballard &
Cardell Corp. (Sept. 14, 1973),

The Commission has determined not
to include sales to all 1933 Act
accredited investors. The fact that the
Commission has concluded that, under
limited circumstances, investors do not
need the protections afforded by
registration under the 1933 Act does not
dictate a conclusion that a broad
exemption from broker-dealer
registration is appropriate. Existing
Commission rules and those of the self-
regulatory organizations that ensure
adequate supervision, among other
things, seem no less important in this
context than in others.

As reproposed, paragraph [a){4){(i)(B)
of the Rule provided a safe harbor for
transactions in securities exempt from
registration under sections 3(a)(7) and
3(a}(9) of the 1933 Act."* The
Commission requested comments on
whether this alternative should be
explanded to include sales of all
securities exempt under section 3{a) of
the 1933 Act. One commentator
suggested that securities exempt under
sections 3{a}(3), 3{a){8), 9(a}(10) and 3
{a)(11) should be included within the
safe harbor, The Commission has
decided that the addition of securities
covered by section 3{a)(10) of the 1933
Act would be appropriate.'®
Transactions in such securities, like
transactions in securities covered by
sections 3(a)(7) and 3{a)(9), are
sufficiently restricted that application of
the broker-dealer regulatory scheme is
nol necessary.

The Commission has not expanded
the safe harbor to include all other 1933
Act exempt securities.” The purpose of

¥ Section 3(a)(7) exempts “certificates issued by o
receiver or deblor in possession in a case under title
11 of the United States Code. with the approval of
the court.” 15 US.C, 77c{a)(?). Section 3{a)(9)
exempts “except with respect to # security
exchunged in a case under title 11 of the United
States Code. any security exchanged by the issuer
with its existing security holders exclusively whers
no commission or other remuneration Iy paid or
given directly or indirectly for soliciting such
exchange.” 15 US.C. 77c{a){9).

1% Section 3{a)(10) exempls pt with resp:
to & security exchanged in a case under title 11 of
the United States Code. any security which is issued
in exchange for one or more bona fide outstunding
securities, claims or propecty interests, or partly in
such exchange and partly for cash, where the terms
and conditions of such isswance und exchange are
approved, after a hearing upon the fairness of such
torms and conditions et which all persons to whom
it ks proposed to isoue securities in such exchange
shall have the right to appear, by any court, or by
any official or agency of the United States, or by
uny Stato or Territorial banking or insurance
cammission or other governmental authority
oxpressly authonized by law to grant such
upproval.” 15 U.S.C. 77cla){10)

' Persons who effect only transactions in
securilies exempt under sections 3{a}{3), 3(a){8) and
3{a)(11) of the 1833 Act are alroady exempt from tha
broker-ealer registration provisioas of the Act. The

Contineed
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the securities registration provisions of
the 1933 Act (or exemption from
registration) is not the same as the
purpose of the broker-dealer registration
requirement of the Act. Regardless of
the amount of disclosure provided to
investors, investors need the additional
protection offered by the Act including
the assurance that the salesman who
offers the securities understands and
appreciates both the nature of the
security and the needs of the buyer.'*

Paragraph (a)(4)(i)(C) and (a){4)(i)(D)
of the Rule remain unaltered. Paragraph
(a)(4){i)(C) provides a safe harbor for
securities transactions in connection
with reorganizations reclassifications,
and acquisitions which are "made
pursuant to a plan submitted for the
approval of security holders who will
receive securities of the issuer.”
Paragraph (a){4)(i)(D) of the Rule
includes within the safe harbor sales by
associated persons pursuant to a
pension, profit-sharing, or other similar
employee benefit plans and dividend
reinvestment plans.

D. The Second Alternative Available to
Assoclated Persons

The safe harbor provided by Rule
3a4-1 is also available to an associated
person of an issuer if that person meets
the conditions set forth in paragraph
(a){4)(ii), the second alternative. Those
conditions generally require that the
associated person primarily perform
substantial duties for the issuer
otherwise than in connection with
transactions in securities; that the
associated person was not a broker or
dealer or an associated person of a
broker or dealer within the preceding
twelve months; and that the associated
person has not participated in selling an
offering to securities on behalf of any
issuer within the preceding twelve
months other than in reliance of
paragraphs (a)(4](i) or (a)(4)(iii) of Rule
3a4-1. The Rule as adopted contains a
limited exception to this one year
prohibition for certain sales of securities
registered under Rule 415 of the 1933
Act.

Act. in language similar to section 3{a)(3] of the
Securities Act, excludes from the definition of
security “any note. draft, bill of exchange, or
banker's acceptance which has 4 maturity at the
time of issuance not exceeding nine months,
exclusive of days of grace, or any renewal thereof
the maturity of which is likewise limited.” In
addition, 1833 Act section 3(a){8) securities are not
deflned as securities under the Act. Finally, section
15(a) of the Act contains an exemption from broker-
dealer registration for & broker or dealer whose
activities are "exclusively intrastate”. Section
3(a}(11) of the 1033 Act also exempls intrastate
offerings.

" See, e.g., Securities and Exchange Commission,
Report of Speciel Study of Securities Markets, Part
L 588, H.R. Doc. No. 94. 88th Cong.. 18t Sess. (1963),

Paragraph (a)(4)(ii)(A) of the Rule
provides the safe harbor to associated
persons who either perform, or are
intended to perform, substantial duties
for the issuer otherwise that in
connection with transactions in
securities. Thus, it would not be
available to person hired by the issuer
specifically for the purpose of selling
securities, or to associated persons who
sell securities on behalf of the issuer as
a primary responsibility or on a frequent
basis. Whether the associated person's
duties otherwise than in connection with
the sale of securities, are “substantial”
can be measured in terms of a
percentage of time worked and the
volume or work performed on matters
not related to the sale of securities. The
Rule does nol provide that a specific
period of time should be used in
determining whether the associated
person performs substantial other
duties, That time period will depend on
all of the relevant facts and
circumstances.

The safe harbor generally would be
available to associated persons
participating in an initial offering of an
issuer where, because of the “start-up”
nature of the issuer, the associated
persons are not engaged in any
activities other than those relating to the
offering. The safe harbor would be
available to such associated persons if
they will primarily perform or are
intended to perform substantial other
duties for the issuer at the end of the
offering.

Paragraph (a)(4)(ii)(B) of the Rule
specifies that the associated person may
not have been a broker or dealer or an
associated person of a broker or dealer
within the preceding twelve months.'®
Such persons may have the incentive to
solicit former clients and to capitalize
on any trust relationship that had been
established with those persons in
connection with securities transactions,
Even assuming full disclosure by these
persons of their changed status, (i.e,
that they are no longer registered
securities professionals), their
solicitation or recommendation may
unduly influence the former client’s
investment decision. In addition, the
securities sales activities by such
persons would lead frequently to the
conclusion that such persons were
engaged in the business of effecting
securities transactions and should be
registered as broker under the Act.

One commentator noted that the Rule
as reproposed was not clear with
respect to whether the term "broker-

'"In response to concerns ralsed by several
commentators, paragraph {a}{4}{ii)(B) does not
include former investment advisers.

dealer” applied to registered “'issuer-
dealers" under state law. Paragraph
(c)(2) of the Rule has been amended to
clarify that employees or former
employees of such “issuer-dealer” or
similar entity may use the safe harbor.
The staff will provide interpretive
advice to those issuers that request such
advice.

Paragraph (a)(4)(if)(C) of the Rule
specifies that the associated person may
not have sold securities on behalf of any
issuer within the previous twelve
months other than in reliance on
paragraph (a)(4)(f) or (a){4)(iii) of the
Rule. The Commission continues to
believe this one year limitation on sales
under the second alternative is
necessary.

Historically, the frequency with which
persons engage in transactions in
securities has been a factor in making a
determination as to whether those
persons are engaged in that business
within the meaning of the statutory
definition. The Commission continues to
believe that broker-dealer registration is
appropriate and necessary with respect
to persons who are regularly engaged in
the sale of securities, such as promoters
of limited partnership interests.
Accordingly, the condition that the
person relying on the safe harbor not
have sold securities on behalf of any
issuer during the preceding twelve
months, coupled with the requirement
that the person perform substantial
other duties on behalf of the issuer, will
preclude the continuous, repeated or
multiple sales of securities by persons
absent broker-dealer registration,*

The Commission has, however,
determined that the one year limitation
on sales under the second alternative
should be modified for certain sales of
securities registered under Rule 415 of
the 1933 Act. Rule 415 allows issuers to
register certain securities and place
them “on the shelf" for periods in excess
of one year.* Rule 3a4-1 as reproposed
in 1984 would limit those issuers that
wished to take advantage of the safe
harbor to a one year shelf offering.
Therefore, the Commission has
amended paragraph (a)(4(ii)(C) of Rule

*There would be substantial broker-deuler
concerns raised where an issuer might choose (o
“rotate” employees every twelve months to sell
securities. Under those circumstances, it may be
doubtful whether in fact the employees had
substantial duties for the issuer other than the sale
of securities.

" The amount of securities that can be registered
for offerings pursuant to Rule 415(a){1) [viiij—{x) Ir
limited to the amount which, at the time the
registration statement becomes effective. is
reasonably expectod to be offered and sold within
two yoars of the initial eifective date. Other 415
offerings are not subject to time provisions.
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3a4-1 to allow any issuer that engages
in Rule 415 offerings to take advantage
of the full offering periods possible
under that rule. Thus, for Rule 415
offerings, the twelve month restriction
on sales by associated persons would
begin at the end of the Rule 415 offering.
For example, an associated person of an
issuer that sold securities on the first
day allowed under the Rule 415 offering
could continue to sell those securities
until the entire offering was closed even
if the offering lasted over twelve
months. At the close of the Rule 415
offering, the twelve month restriction
would apply and that associated person
would not be able to sell securities for
any issuer, except in reliance on
paragraphs (a)(4)(i) or (a)(4)(iii) of Rule
3a4-1 for the succeeding twelve month
period. During that succeeding twelve
month period, the associated person
would be prohibited from using the safe
harbor to sell securities of any issuer,
including, for example, other issues sold
involving the same general partner.
Commentators on the reproposed Rule
made several suggestions to expand
Rule 3a4-1 to allow continuous
distributions of securities by certain
classes or groups of issuers. Two
commentators suggested that mutual
funds should be allowed to conduct
continuous distributions under
paragraph fa){4){ii}. Most mutual funds
currently distribute their products either
through independent broker-dealers or
through their own special purpose
broker-dealers. The industry argued that
since they are already heavily regulated,
the extra regulation under section 15{a)
of the Act is unnecessary. The broker-
dealer regulatory scheme, however,
provides protection to investors not
available under the Investment
Company Act of 1940 or the Investment
Advisers Act of 1940. The Commission
believes that broker-dealer registration
and regulation is necessary when the
associated persons of an issuer
In active sales promotion of the issuer's
securities on & continuous basis. *
Commentators also suggested that
certain special purpose broker-dealers
such as consumer finance companies
and investment company affiliates be
ellowed to conduct their business
Without registration as broker-dealers.
These commentators suggested that the
Commission eliminate the twelve month
limitation between sales in the second
alternative. The Commission believes

Y The staff bas, however, issued no-oction letters
regurding the application of the broker-dual

that where issuers are using employees
to sell their securities on a near
continuous basis, the policy reasons
underlying registration apply. In
particular, the protections available
under the broker-dealer regulatory
scheme are necessary to ensure that
investors obtain reliable advice and
service from those persons selling
securities. Therefore, the Commission
has not adopted this suggestion.

One commentator noted that the Rule
could be interpreted to permit an
issuer's employees to make only one
sale to a customer, instead of being able
to participate in a complete offering. The
language of Rule 3a4-1 now specifies
that associated persons may participate
in an offering to its completion, at which
time the twelve month restriction would
begin,

E. The Third Alternative Available to
Associated Persons

The third alternative under Rule 3a4-1
is available 1o associated persons of an
issuer who conducts only “passive"
sales efforts. Of the six commentators
that discussed the third alternative, four
approved of the alternative and two
urged that such passive sales should not
be allowed or should be limited to sales
by officers and directors. The two
commentators that objected to passive
sales stated that sales abuses were
possible since persons responding to
investor inquiries by telephone could
pressure the investor into purchasing
securities in a manner similar to the
“cold calls” that the third alternative of
the Rule does not permit. These
commentators also raised concerns
regarding difficulties in ensuring
compliance with the passive sales
condition without inspections by the
NASD or the Commission. The four
commentators that approved of the
alternative did not perceive any such
problems and suggested some expansion
of the Rule.

The Commission has retained the
third alternative with some
modifications designed to address the
commentators’ concerns. With these
modifications, the limited sales activity
identified in this alternative does not
raise significant potential for abuse.
Moreover, because of the issuer's
potential liability under the securities
laws for wrongful conduct of its
employees, the issuer has a strong
incentive to carefully circumscribe the
sales activities of those persons.®

MElstration requirement to the sales {orce of
INvesiment companies, including associated persons
of 4 registernd investment adviser, where their
,-U"\"h"\ wete limited to passive sales. See supro n

» Amang other things, the antifraud provisions of
the federal securitios laws prohibit
misrepresentations and omissions of material fact in
connection with the sale of securities. See section 17
of the 1933 Act and section 10(b) of the Act. In

Paragraph (a){4)(iii){A) allows
associated persons of an issuer to
prepare and deliver any written
communications through the mails or
other similar means that do not involve
oral salicitation by the associated
person of potential purchasers. This
activity would include the drafting or
editing of sales literature. In order to
provide some control over the content of
the written communications, however,
all such communications must be
approved by a partner, officer or
director of the issuer. Oral solicitation of
a potential purchaser by the associated
person would make this alternative
unavailable.

Paragraph (a)(4)(iii)(B) of the Rule
provides that associated persons can
respond to inquiries from potential
purchasers in conversations initiated by
the purchaser in response to the issuer’s
original written communication, This
provision is intended to permit
assoclated persons to provide
information in response lo inguiries
from potential purchasers about the
issuer and the offering. This part of the
Rule has been modified to limit
permissible responses to information
contained in the registration statement
filed with the Commission under the
1933 Act or other offering document.>*
This provision does not encompass
“cold calls” or telephone solicitations of
the public.* In response to
commentators' requests for clarification,
however, the term “conversation" has
been changed to “communication.” The
broader term “communication” is used
to clarify that associated persons of an
issuer that receive oral or wrilten
communications from potential
purchasers in response to previously
sent written communications may
respond either orally or in writing to
such investor-initiated communications.

One commentator suggested that
meetings between investors and
associated persons of the issuer
concerning the issuer and its securities
should be permitted under the third
alternative. Since this alternative is

addition, the issuer might be lable for a violation of
section 15(a) of the Act if its associated persons’
activities are not within the safe harbor and they
would otherwise be required to register as broker-
dealers.

* As discussed below, however, paragraph
[2)(4}{HI){C) of the Rule allows associated persons
to perform ministerial or clarical work involved in
effecting tr 14 This ¢ inclede
responding to questions of & clerical or ministerial
nature.

= For examle, while the Rule wonld permit
aspociated persons 1o respond to inquiries from
potential purchasers, the mere fact of an inguiry
would not jujstify sdditiona! telephone contact with
that customer beyond the contact necessary to
respond 10 the customer inquiry.
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designed to allow primarily passive
sales activities, the Commission
believes such meetings should not be
specifically included in the Rule. In
some instances, these kinds of meetings
could be used to pressure investors into
purchasing securities. Nevertheless,
there may be some circumstances where
meetings with investors that are not
solicited by the issuer could be
permitted without raising broker-dealer
registration concerns. The staff will
consider such circumstances on a case-
by-case basis through the no-action
letter process.

Paragraph (a)(4)(iii)(C) of the Rule
allows associated persons to perform
the ministerial or clerical work involved
in effecting transactions. This provision
is intended to clarify that associated
persons of an issuer will not be deemed
to be brokers if they restrict their
participation to activities such as
bookkeeping entries and arranging for
the delivery of stock certificates after a
securities transaction has been
consummated.

IIL Certain Findings, Effective Date and
Statutory Basis

Section 23(a)(2) of the Act ** requires
the Commission, in adopting rules under
the Act, to consider the anticompetitive
effect of such rules, if any, and to
balance any impact against the
regulatory benefits gained in terms of
furthering the purposes of the Act. The
Commission has considered proposed
Rule 3a4-1 in light of the standards cited
in section 23(a)(2) and believes that
adoption of the amendments will not
impose any burden on competition not
necessary or appropriate in furtherance
of the Act.

Pursuant to the Administrative
Procedure Act, 5 U.S.C. 553(b),
interested persons were given an
opportunity to submit written views on
proposed Rule 3a4-1. After
consideration of the relevant matters
presented, the proposed Rule concerning
persons deemed not to be brokers is
adopted subtantially as proposed with
some technical changes for clarity, In
response to commenlator’s suggestions,
the proposed Rule has been amended to
clarify that both direct and indirect
compensation based on transactions in
securities make the exemption
unavailable. The Rule also now allows,
under certain circumstances, sales of
Rule 415 securities without broker-
dealer registration. The issues with
respect to the scope of the safe harbor
have been thoroughly considered during
the comment period. Extended delay in

RIS USC 78wla)(2)

adopting the Rule would be costly to
investors and issuers.

Rule 3a4-1 grants an exemption from
broker-dealer registration, Therefore,
pursuant to the Administrative
Procedure Act, 5 U.S.C. 553(d), Rule 3a4-
1 will become effective immediately
upon publication in the Federal Register.

IV. Summary of Final Regulatory
Flexibility Analysis

The Commission has prepared a Final
Regulatory Flexibility Analysis in
accordance with 5 US.C, § 803
regarding Rule 3a4-1. The Analysis
notes that the objective of the Rule is to
codify past staff positions on the issuer’s
exemption and provide guidance for
future issuers. The Analysis states that
no commentators referred to the Initial
Regulatory Flexibility Analysis in
discussing the application of Rule 3a4-1
to issuers.

A copy of the Final Regulatory
Flexibility Analysis may be obtained by
contacting Susan ], Walters, Divigion of
Market Regulation, Securities and
Exchange Commission, 450 Fifth Street,
NW., Washington, D.C. 20549, (202) 272~
2848,

V. Statutory Basis

The Securities and Exchange
Commission, acting pursuant to the Act,
particularly Sections 3, 15 and 23 thereof
(15 U.S.C. 78¢c, 780, and 78w) hereby
amends Chapter II, Title 17 of the Code
of Federal Regulations by adding
§ 240.3a4-1 thereto.

List of Subjects in 17 CFR Part 240
Securities brokers.

Text of Rule 3a4-1

Chapter II, Title 17 of the Code of
Federal Regulations is amended as
follows:

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

1. The authority citation for Part 240 is
revised to read as follows:

Authority: Section 23, 48 Stal. 801, as
amended (15 U.S.C. 78w}); Section 240.3a4-1
also issued under Secs. 3 and 15, 89 Stat. 97,
as amended, 89 Stat. 121 as amended.

§§ 240.12b-1 to 240.12b-36 also lssued under
Secs, 3, 12, 13, 15, 48 Stat. 892, as amended,
694, 895, us amended; 15 U.8.C. 78¢, 781, 78m,
780. §§ 240.14c~1 to 240.14c~101 also issued
under Sec. 14, 48 Stat. 895; 15 U.S.C. 78n.

§5% 240.15b10-1 to 240.15b10-8 also issued
under Secs. 15, 17, 48 Stal, 895, 897, Sec, 203,
49 Stat. 704, Secs. 4, 8, 49 Stat. 1379, Sec. §, 52
Stat. 1078, Sec. 6, 78 Stat. 570; 15 U.S.C. 780,
78q. 12 U.S.C. 241 nt. *

2. In Part 240, § 240.3a4-1 Is added as
follows:

§ 240.334-1 Associated persons of an
issuer deemed not to be brokers.

(a) An associated person of an issuer
of securities shall not be deemed to be a
broker solely by reason of his
participation in the sale of the securities
of such issuver if the associated person:

(1) Is not subject to a statutory
disqualification, as that term is defined
in section 3{a)(39) of the Act, at the time
of his participation; and

(2) Is not compensated in connection
with his participation by the payment of
commissions or other remuneration
based either directly or indirectly on
transactions in securities; and

(3) Is not at the time of his
participation an associated person of s
broker or dealer; and

(4) Meets the conditions of any one of
paragraphs (a}{4) (i), (ii), or (iii) of this
section.

(i) The associated person restricts his
participation to transactions involving
offers and sales of securilies:

(A) To a registered broker or dealer; &
registered investment company (or
registered separate account); an
insurance company; a bank; a savings
and loan association; a trust company or
similar institution supervised by a state
or federal banking authority; or a trust
for which a bank, a savings and loan
association, a trus! company, or a
registered investment adviser either is
the trustee or is authorized in writing to
make investment decisions; or

(B) That are exempled by reason of
sections 3{a)(7), 3(a)(9) or 3{a){(10) of the
Securities Act of 1933 from the
registration provisions of that Act; or

(C) That are made pursuant to a plan
or agreement submitted for the vote or
consent of the security holders who will
recelve securities of the issuer in
connection with a reclassification of
securities of the issuer, a merger or
consolidation or a similar plan of

* acquisition involving an exchange of

securities, or a transfer of assets of any
other person to the issuer in exchange
for securities of the issuer; or

(D) That are made pursuant to a
bonus, profit-sharing, pension,
retirement, thrift, savings, incentive,
stock purchase, stock ownership, stock
appreciation, stock option, dividend
reinvestment or similar plan for
employees of an issuer or a subsidiary
of the issuer;

(ii) The associated person meets all of
the following conditions: .

(A) The associated person primarily
performs, or is intended primarily to
perform at the end of the offering,
substantial duties for or on behalf of the
issuer otherwise than in connection with
transactions in securities; and

e |
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(B) The associated person was not a
broker or dealer, or an associated
person of a broker or dealer, within the
preceding 12 months; and

(C) The associated person does not
participale in selling an offering of
securities for any issuer more than once
every 12 months other than in reliance
on paragraphs (a)(4)(i) or (a)(4)(iii) of
this section, except that for securities
issued pursuant to Rule 415 under the
Securities Act of 1933, the 12 months
shall begin with the last sale of any
security included within one Rule 415
registration.

(iii) The associated person restricts
his participation to any one or more of
the following activities:

(A) Preparing any written
communication or delivering such
communication through the mails or
other means that does not involve oral
solicitation by the associated person of
a potential purchaser; provided,
however, that the content of such
communication s approved by a
partner, officer or director of the issuer;

(B) Responding to inquiries of &
potential purchaser in a communication
initiated by the potential purchaser;
provided, however, that the content of
such responses are limited to
information contained in a registration
statement filed under the Securities Act
of 1933 or other offering document; or

(C) Performing ministerial and clerical
work involved in effecting any
transaction.

(b) No presumption shall arise that an
associated person of an issuer has
violated section 15(a) of the Act solely
by reason of his participation in the sale
of securities of the issuer if he does not
meet the conditions specified in
paragraph (a) of this section.

{c) Definitions, When used in this
sechion:

(1) The term “associated person of an
issuer” means any natural person who is
afp.anner. officer, director, or employee
LM

(i) The issuer;

i) A corporate general partner of a
limited partnership that is the issuer;

(iii) A company or partnership that
controls, is controlled by, or is under
tomman control with, the issuer; or

(iv) An investment adviser registered
under the Investment Advisers Act of
1840 to an investment company
registered under the Investment
Company Act of 1940 which is the
issuer.

(2} The term “associated person of a

toker or dealer" means any partner,
officer, director, or branch manager of
such broker or dealer (or any person
Occupying a similar status or performing
similar functions), any person directly or
\

indirectly controlling, controlled by, or
under common control with such broker
or dealer, or any employee of such
broker or dealer, except that any person
associated with a broker or dealer
whose functions are solely clerical or
ministerial and any person who is
required under the laws of any state to
register as a broker or dealer in that
state solely because such person is an
issuer of securities or associated person
of an issuer of securities shall not be
included in the meaning of such term for
purposes-of this section.

By the Commission,
John Wheeler,
Secretary.
June 27, 1985,
|FR Doc. B5-16129 Filed 7-8-85; 8:45 am)
BILLING CODE £010-01-M

17 CFR PART 288

[Release Nos. 33-6589; 34-22158; 39-996;
AFDB-1)

Primary Offerings by the African
Development Bank

Correction

In FR Doc, 85-15200, beginning on
page 26190 in the issue of Tuesday, June
25, 1985, make the following correction:
On page 26192, third column, in the
eighth and ninth lines of the Regulatory
Flexibility Act Certification, remove *, if
promulgated,”.

BILLING CODE 1505-01-M

DEPARTMENT OF THE TREASURY
Customs Service
19 CFR Parts 12 and 178

[T.D. 85-107]

Interim Customs Regulations
Amendments Concerning Convention
on Cultural Property Implementation
Act

Correction

In FR Doc. 85-15142, beginning on
page 26193 in the issue of Tuesday, June
25, 1985, make the following correction:
On page 26193, first column, in the first
line of the “DATES" paragraph,
“Effective July 25, 1985" should have
read “Effective June 25, 1985",

BILLING CODE 1505-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 943

Approval of Permanent Program
Amendments From the State of Texas
Under the Surface Mining Control and
Reclamation Act of 1977

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule.

SUMMARY: OSM is announcing the
approval of amendments to the Texas
regulatory program (hereinafter referred
to as the Texas program) under the
provisions of the Surface Mining Control
and Reclamation Act of 1977 (SMCRA).

On August 31, 1984, Texas submitted
to OSM an amendment to its program
which consisted of modifications to the
Texas regulations pertaining to effluent
limitations and prime farmland (PFL).

After providing opportunity for public
comment and conducting a thorough
review of the program amendments, the
Director of OSM has determined, with
one exception, that the amendments
meel the requirements of SMCRA and
the Federal regulations.

Accordingly, the Director is approving
these amendments in accordance with
30 CFR 732.17. The Federal rules at 30
CFR Part 843 which codify decisions
concerning the Texas program are being
amended to implement this action.

This final rule is being made effective
immediately in order to expedite the
State program amendment process and
encourage States to conform their
programs to the Federal standards
without undue delay; consistency of the
State and Federal standards is required
by SMCRA.

EFFECTIVE DATE: July 9, 1985.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert L. Markey, Director, Tulsa
Field Office, Office of Surface Mining
Reclamation and Enforcement, Room
3014, 333 West 4th Street, Tulsa,
Oklahoma 74103; Telephone: (918) 581~
7927.

SUPPLEMENTARY INFORMATION:

L. Background

Information regarding the general
background on the Texas State Program,
including the Secretary's Findings, the
disposition of comments and a detailed
explanation of the condition of approval
of the Texas program can be found in
the February 27, 1980 Federal Register
(45 FR 12898). On August 31, 1984, the




