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DEPARTM ENT O F ED U CATIO N

Rehabilitation Long-Term Training 
Program; Final Funding Priority for 
Fiscal Year 1985

AGENCY: Department of Education. 
a c t io n : Notice.

s u m m a r y : The Secretary issues a 
funding priority for long-term training grants in the field of Rehabilitation 
Counseling in order to ensure effective use of program funds and direct funds to 
an area of the identified need during Fiscal Y.ear 1985. The Secretary will reserve funds for applications meeting this priority.
EFFECTIVE DATE: This priority will take effect either 45 days after publication in the Federal Register or later if Congress takes certain adjournments. If you want to know the effective date of this final funding priority, call or write the 
Department of Education contact person.
FOR FURTHER INFORMATION CONTACT: James W. Moss, Office of 
Developmental Programs, Rehabilitation 
Services Administration. Telephone:
(202) 732-1286.
SUPPLEMENTARY INFORMATION: Grants for the Rehabilitation Training Program are authorized by Title III, Section 304 of the Rehabilitation Act of 1973, as amended. Program regulations for the 
Rehabilitation Long-Term Training Program are established at 34 CFR Part 
386. The purpose of the Rehabilitation Long-Term Training Program is to 
support projects designed for training

personnel to be available for 
employment in public and private 
agencies involved in the rehabilitation 
of physically and mentally handicapped 
individuals, especially those who are the 
most severely handicapped. Applicants 
are notified that the Secretary will be 
collecting data to enable him, in 
accordance with the Rehabilitation 
Amendments of 1984 (Pub. L. 98-221), to 
target more closely awards made in 
future years to areas of personnel 
shortages.

Summary of Comments and Responses

No comments were received in 
response to the Notice of Proposed 
Funding Priority published in the 
Federal Register on April 30,1985 at 50 
FR 18388, and no changes to the 
proposed priority have been made.

Eligible Applicants

Awards are made under this program 
to State vocational rehabilitation 
agencies and other public or nonprofit 
agencies or organizations, including 
institutions of higher education.
Final Priority

In accordance with the Education 
Department General Administrative 
Regulations (EDGAR) atg 34 CFR 
75.105(c)(3)(i), the Secretary will give an 
absolute preference to applications 
submitted in the field of rehabilitation 
counseling in Fiscal Year 1985 in 
response to the designated priority. An 
absolute priority is one which permits 
the Secretary to select only those 
applications that address the priority.

Applications submitted in the field of 
rehabilitation counseling must address 
the master’s degree level training of 
rehabilitation counseling personnel. The 
proposed training curriculum must 
include placement content that will 
expose students to the direct 
involvement of business and industry in 
providing rehabilitation services to 
severely physically and mentally 
disabled individuals. The placement 
component should include coursework 
to enable the student’s acquisition of 
skills and knowledge in the areas of: job 
development/job analysis/job 
modification/job restructuring; 
workmen’s compensation; forecasting 
labor market trends; the applicability of 
sections 503 and 504 of the 
Rehabilitation Act and their 
implications for placement of disabled 
individuals; and effective consultation 
with employers and potential employers 
to identify employment opportunities for 
disabled individuals, to assist in the 
removal of barriers to the employment 
of disabled individuals, and to educate 
or train about various disabilities and 
any vocational implications of those 
disabilities. Practicum training must 
include placement activities that involve 
students directly in business and 
industry settings.
(29 U.S.C. 774)
(Catalog of Federal Domestic Assistance No. 
84.129, Rehabilitation Training Program) 

Dated: July 8,1985.
William J. Bennett,
Secretary o f  Education.
[FR Doc. 85-16492 Filed 7-10-85; 8:45 am] 
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DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation 
and Enforcement

30 CFR Part 948

Amendment to the West Virginia 
Permanent Regulatory and Abandoned 
Mine Land Reclamation Programs 
Under the Surface Mining Control and 
Reclamation Act of 1977

AGENCY: Office of SurfaceMining 
Reclamation and Enforcement (OSM), 
Interior.
a c t i o n : Final rule.

Su m m a r y : OSM is announcing the 
approval, with certain exceptions, of a 
proposed amendment submitted by the 
State of West Virginia as a modification 
to its permanent regulatory program, 
hereinafter referred to as the West 
Virginia program, which the Secretary of 
the Interior conditionally approved 
under the Surface Mining Control and 
Reclamation Act of 1977 (SMCRA), and 
its abandoned mine land reclamation 
program, which the Secretary also 
approved under SMCRA. The 
amendment consists of legislation which 
reconstitutes the Reclamation Division 
of the Department of Natural Resources 
as part of the Division of Mines and 
Minerals in the newly created 
Department of Energy, and which 
recodifies Article Six of Chapter 20 of 
the Code ¡of West Virginia, known as die 
West Virginia Surface Coal Mining and 
Reclamation Act (WV SCMRA), as 
Article Three of Chapter 22A and 
Article Four of Chapter 22 of the West 
Virginia Energy Act (WVEA). Tile 
legislation also recodifies Article ©C of 
Chapter 20, known as the Abandoned 
Mine Lands and Reclamation Act, as 
Article Three of Chapter 22 of the 
WVEA.

In addition, the legislation establishes 
special permitting requirements and 
reclamation standards for surface mines 
two acres or smaller in size, requires 
coordination with the Commissioner of 
Labor in permit issuance, establishes a 
pilot program for the cultivation of 
grapes on reclaimed mine lands, and 
raises the base salaries of reclamation 
inspectors and supervisors.

After the Governor of West Virginia 
submitted the amendment materials on 
May 20,1985, OSM published a notice in 
the May 29,1985 Federal Register 
announcing receipt of the proposed 
amendment and inviting public comment 
on its adequacy (50 FR 21861-21862),

After considering all comments 
received during the public comment 
period ending June 28,1985, and the 
testimony received at the public hearing

held in June 18,1985, and after 
conducting a thorough review of the 
proposed amendment, the Director has 
determined that, with certain 
exceptions, the submission meeits the 
requirements of SMCRA and the Federal 
regulations, and is approving it subject 
to certain reservations. The Federal 
rules at 30 CFR Part 948 codifying 
decisions concerning the West Virginia 
program are being amended to 
implement this action.

This final rule is being made effective 
July 11,1985, to correspond with the 
effective date of the WVEA, to expedite 
the State program amendment process 
and to encourage States to conform their 
programs to Federal standards in 
accordance with SMCRA without undue 
delay.
EFFECTIVE DATE: July 11, 1985.
FOR FURTHER INFORMATION CONTACT:
Mr. James C. Blankenship, Jr., Director, 
Charleston Field Office, Office of 
Surface Mining Reclamation end 
Enforcement, 603 Morris Street, 
Charleston, West Virginia 25301. 
Telephone: (304) 347-7158.
SUPPLEMENTARY INFORMATION:

I. Background
On March 3,1980, West Virginia 

submitted its proposed permanent 
regulatory program, which the Secretary 
of the Interior approved in part and 
disapproved in part on October 22,1980, 
following a review in accordance with 
30 CFR Part 732 (45 FR 69249-69271). On 
December 19,1980, West Virginia 
resubmitted its proposed program, 
which the Secretary conditionally 
approved on January 21,1981. 
Information concerning the general 
background of the permanent program 
submission, as well as the Secretary’s 
findings, the disposition of comments 
and an explanation of the initial 
conditions of approval of the West 
Virginia program, can be found in -the 
January 21,1981 Federal Register (46 FR 
5915-5956).
II. Submission of Amendment

On April 12,1985, the West Virginia 
Legislature adopted the Enrolled 
Committee Substitute for House Bill 
1850, known as the West Virginia 
Energy Act, which provides for the 
creation of a State Department of 
Energy. This Act contains three 
chapters: 22, 22A and 22B. Of the six 
articles in Chapter 22, Article One 
(general provisions concerning die 
Department of Energy), Article Three 
(the abandoned mine land reclamation 
program), and Article Four (the 
Reclamation Board of Review) concern 
aspects of the West Virginia programs

approved under SMCRA. Chapter 22A 
establishes safety and reclamation 
standards and other regulations 
governing mines and the exploration for 
and extraction of minerals other than oil 
and gas. Article Three of this chapter 
incorporates most provisions of the 
now-repealed WV SCMRA; the other 
articles affect the West Virginia 
programs only in an ancillary fashion. 
Chapter 22B governs the oil and gas 
industry and does not impact the West 
Virginia programs.

On April 24,1985, the Governor 
notified the Secretary of the proposed 
reorganization, the basic purpose of 
which is to consolidate into one 
department all the administrative, 
regulatory and other governmental 
functions relating to exploration for and 
the extraction, use and conservation of 
mineral resources within the State. The 
Reclamation Division of the Department 
of Natural Resources, the current 
regulatory authority for the West 
Virginia programs governing coal 
exploration, surface coal mining and 
reclamation operations and abandoned 
mine land reclamation, will be 
incorporated into the newly created 
Department of Energy, which the Act 
designates as the new regulatory 
authority. Although the Reclamation 
Division will become part of the 
Division of Mines and Minerals and 
some administrative changes will occur, 
the Governor has assured the Secretary 
that the West Virginia program 
approved on January 21,1981, will 
remain functionally unaltered 
(Administrative Record Nos. WV 640 
and WV 641).

On May 3,1985, the Governor signed 
die West Virginia Energy Act into law. 
On May 10,1985, he informed the 
Secretary of that action, and requested 
that the Secretary approve the transfer 
of the permanent program authority 
currently vested in the Department of 
Natural Resources to the Department of 
Energy as of July 11,1985. The 
Governor’s letter stated that he would 
then require the preparation of 
additional amendments which, if 
approved by OSM, would change other 
portions of the West Virginia program 
as necessary to conform operations 
under the Department of Energy to 
Federal requirements (Administrative 
Record No. WV 641).

On May 20,1985, the Governor 
provided OSM with a copy of the West 
Virginia Energy Act, an indexed listing : 
of the statute sections, a comparison of 
existing and revised statutory 
provisions, and a letter stating that the 
West Virginia Energy Act contains no i 
substantive changes from the WV
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SCMRA which would significantly alter 
the procedures and performance of the 
approved regulatory program, and that 
the functions and responsibilities of the 
reclamation program would remain 
intact (Administrative Record No. WV 
642). On May 28,1985, West Virginia 
submitted a letter from the Governor’s 
Legal Counsel to clarify certain 
provisions of the WVEA 
(Administrative Record No. WV 643).

The May 29,1985 Federal Register (50 
FR 21861-21862) announced receipt of 
these materials and requested public 
comment on their adequacy. In response 
to several requests, OSM held a public 
hearing on June 18,1985, and prepared a 
transcript (Administrative Record No. 
WV 665). The public comment period 
closed on June 28,1985.

III. Director’s Findings

In accordance with SMCRA and 30 
CFR 732.17, the Director finds that, with 
certain exceptions, the proposed 
amendment, as submitted by West 
Virginia on May 20,1985, and as 
clarified by other materials, meets the 
requirements of SMCRA and 30 CFR 
Chapter VII, as discussed below. The 
Federal regulations at 30 CFR 
732.17(h)(9) provide that the applicable 
criteria for approval or disapproval of 
State programs set forth in 30 CFR 
732.15 shall be utilized by the Director in 
approving or disapproving State 
program amendments. The Federal 
regulations at 30 CFR 732.15(a) provide 
that the State’s laws and regulations 
must be in accordance with the 
provisions of SMCRA and consistent 
with the requirements of the Secretary’s 
regulations. The Federal regulations at 
30 CFR 730.5 define “consistent with” 
and “in accordance with” to mean, with 
regard to SMCRA, that the State laws 
and regulations are no less stringent 
than, meet the minimum requirements of 
and include all applicable provisions of 
SMCRA. With regard to the Secretary's 
regulations, State laws and regulations 
must be no less effective than the 
Federal regulations in meeting the 
requirements of SMCRA.

The Director’s review of the proposed 
amendment concentrated on those 
provisions of the WVEA which were 
substantively modified from the WV 
SCMRA or which were the subject of 
prior conditions of program approval or 
court decisions. The Director may 
require further changes in the future as a 
result of his ongoing review of the West 
Virginia program in light of Federal 
regulatory changes, court decisions and 
oversight evaluations.

50, No. 133 /  Thursday, July 11, 1985

1. G eneral—Perm anent R egulatory  
Program

After reviewing the WVEA and 
additional amendment materials, the 
Director has determined that the 
reorganization required by the WVEA 
complies with the requirements of 
SMCRA and the Federal regulations.
The WVEA transfers the Reclamation 
Division from the Department of Natural 
Resources to the Department of Energy, 
abolishes the Reclamation Commission, 
and assigns the powers, duties, 
functions and responsibilities formerly 
vested in the Commission and the 
Director of the Department of Natural 
Resources to the Commissioner of the 
Department of Energy. Section 22-1-16 
designates the Department of Energy as 
the lead regulatory agency for all 
purposes of Federal legislation. Except 
as discussed under other findings in this 
section, the WVEA incorporates all 
provisions of the current law (WV 
SCMRA) unchanged, except for certain 
nonsubstantive wording changes and 
the nomenclature and codification 
alterations necessitated by the 
reorganization. In addition, section 22- 
1-15 provides that all rules and 
regulations in effect on the effective 
date of the WVEA which pertain to 
provisions of the WVEA will remain in 
effect until changed or superseded by 
the Commissioner of the Department of 
Energy.

WVEA section 22-1-14 provides that 
all appropriations, funds, supplies, 
equipment, records and other materials 
pertaining to duties and functions 
transferred to the Department of Energy 
shall also be transferred. Also, section 
22-1-21 requires that all Department of 
Natural Resources and Department of 
Mines employees whose functions and 
duties are transferred to the Department 
of Energy be employed in comparable 
positions within that department. In 
addition, the Governor has assured the 
Secretary that the staffing and funding 
levels of the West Virginia program will 
be maintained (Administrative Record 
Nos. WV 640 and 641). Although the 
WVEA does not specifically provide 
that all memoranda of understanding 
with other agencies involved in the 
West Virginia program will be 
transferred, the Director interprets the 
Governor’s statement that all program 
functions and duties will remain 
unaltered to mean that all such 
memoranda will continue in force until 
renegotiated by the Commissioner and 
approved by OSM.

Therefore, the Director finds that, 
except as discussed below, the newly 
designated regulatory authority has the 
capability to implement, administer and
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enforce the approved program as 
required by the Federal regulations at 30 
CFR 732.15(b) and section 503(a) of 
SMCRA.

2. G en eral—A bandoned M in e Land  
Reclam ation Program

Article Three of Chapter 22 of the 
WVEA makes no substantive changes in 
the West Virginia abandoned mine land 
reclamation program. WVEA section 22- 
3-2 authorizes the Commissioner to 
maintain program approval and to 
receive funds from the U.S. Department 
of the Interior; section 22-3-9(e) requires 
that all departments, boards, 
commissions and agencies of the State 
cooperate with the Commissioner to 
implement and administer the program. 
WVEA section 22-1-14 provides that all 
appropriations, funds, supplies, 
equipment, records and other materials 
pertaining to duties and functions 
transferred to the Department of Energy 
shall also be transferred. Also, section 
22-1-21 requires that all Department of 
Natural Resources employees whose 
functions and duties are transferred to 
the Department of Energy be employed 
in comparable positions within thqt 
department. The Governor has 
committed the State to maintain staffing 
levels and to retain all program 
functions and duties unaltered except 
for administrative changes related to the 
reorganization (Administrative Record 
Nos. WV 640, 641 and 642).

Therefore, the Director finds that the 
Department of Energy has the capability 
and authority to implement the 
approved abandoned mine land 
reclamation program as required by 
section 405(b) of SMCRA and the 
Federal regulations at 30 CFR 884.13(a).

3. D efin ition  o f “C om m issioner”/  
D elegation o f A u th ority

Sections 517 and 521 of SMCRA 
provide inspection and enforcement 
authority to both the Secretary and his 
authorized representatives, but the 
WVEA is unclear as to whether the 
Commissioner’s representatives have 
similar authority.

Both WVEA sections 22-l-3(a)(l) and 
22A-3-3(i) define “Commissioner” as 
“the Commissioner of the Department of 
Energy,” in contrast to the 
corresponding definition of “Director” in 
WV SCMRA, which includes authorized * 
inspectors and other personnel in the 
line of command, and the definition of 
“Commissioner” in the other minerals 
section at WVEA sections 22A-4-2(c), 
which includes authorized agents. 
Sections 22A-3-16 (a) and (c) of WVEA 
authorize reclamation inspectors to 
issue and release imminent harm
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cessation orders, but the language of 
sections 22A-3-16(b) appears to reserve 
the abatement, modifica tion and 
vacation of such orders, as well as  the 
imposition of affirmative obligations in 
such orders, to the Commissioner. 
Section 22A-3-17(a) provides that the 
Commissioner “may cause” a  notice of 
violation to be issued, but that he “shall 
order” .the cessation of operations which 
fail to abate violations, thus indicating 
some authority to delegate the issuance 
of notices, but not the issuance of 
failure-to-abate cessation orders. In 
addition, section 22A-3-23{b) provides 
that the Commissioner shall conduct 
bond release inspections. Also, the 
language of section 22A-3-17(b) appears 
to limit the applicability of that 
subsection to the Commissioner.

On May 28,1985, West Virginia 
submitted a legal opinion from the 
Governor’s Legal Counsel stating that 
WVEA section 22-1-5  grants the 
Commissioner broad power df 
substitution and «delegation of authority, 
including the powers to delegate 
authority granted to him by the WVEA 
to department personnel who must have 
such authority. The term 
“Commissioner" would thus include any 
agent named by him to act in his place 
(Administrative Record No. WV 643).

To be no less stringent than sections 
517 and 521 of SMCRA, which provide 
inspection and enforcement authority to 
both the Secretary and his authorized 
representatives, the State’s inspectors 
must have similar authority. The WVEA 
provides that all regulations 
promulgated under WV SCMRA (which 
provided inspectors with the requisite 
authority) remain in effect, and the 
Governor has assured the Secretary that 
the program will continue functionally 
unaltered. The Director interprets the 
legal opinion, the Governor’s letters and 
the existing regulations as a 
commitment by the State to fully and 
immediately delegate all necessaiy 
authority, and is approving this 
amendment on that basis.

4. D efin ition  o f ",Surface-M ining  
O peration s"

The definition of “surface-mining 
operations" in WVEA section 22A-3- 
3(w) is the counterpart to the definition 
of “surface coal mining operations” in 
section 701(28) of SMCRA. The 

* definition of “surface-mining 
operations" reads, in part:

Such activities include excavation for the 
purpose of obtaining coal, including, but not 
limited to, such common methods as contour, 
strip, auger, mountaintop removal, boxcut, 
openpit and area mining; the uses of 
explosives and blasting; reclamation in situ 
distillation or retorting, leaching or other

chemical or physical processing; and the 
cleaning concentrating, or other processing or 
preparation, and loading of coal for 
commercial purposes at or near the mine 
site; . . .

The definition apparently omits a 
semicolon needed between the words 
“reclamation*’ and “in situ”, and a 
comma needed between the words 
“cleaning'" and “concentrating*’. 
According to the legal opinion submitted 
by W est Virginia on May 28,1985, the 
two clerical errors were not present in 
the bill presented to the West Virginia 
Legislature, but appeared later when the 
bill was printed. The Governor’s Legal 
Counsel has stated that, because the 
meaning was so cleaT in the prior 
legislation (WV SCMRA) and in the 
legislative history, the punctuation 
marks would, without question, be 
implied by the courts for a dear reading 
of the subsection. Therefore, the 
Director finds that the portion of the 
definition found at WVEA section 22A- 
3-3{w)(l) is no less stringent than that 
portion of the definition of “surface coal 
mining operations" at section 701(28) (A) 
of SMCRA.

The definition of “surface-mining 
operations“ in WVEA section 22A-3- 
3(w)(2) provides that permanent 
facilities not within the area being 
mined and not directly involved in the 
excavation, loading, storage or 
processing of coal shall not be subject to 
the West Virginia surface mining 
statute. The definition provides that 
“such fadliites include, but are not 
limited to, offices, garages, bathhouses, 
parking areas, and 'maintenance and 
supply areas." in  re: Perm anent Surface  
M ining Regulation Litigation I I  (Civil 
Action No. 79-1144), the U S . District 
Court for the District o f Columbia ruled 
on July 6,1984, that, under the definition 
of “surface coal mining operations" in 
section 701(28) of SMCRA, all “support” 
facilities resulting from or incident to 
surface coal mining activities, such as 
offices or storage areas, must be 
regulated regardless of their proximity 
to the mine.

Therefore, the Director finds that the 
proviso o f WVEA section 22A-3-3fw)(2) 
which exempts certain support facilities 
from regulation is inconsistent with 
section 701(28)(B) of SMCRA, and, under 
a separate notice appearing in today’s 
Federal Register, he is proposing to 
preempt and supersede this portion of 
the statute.

5. S p ecia l R equirem ents fo r  M in es N ot 
E xceeding  Two A cres

WVEA Section 22A-3-26 provides 
that certain operations are not subject to 
the WVEA, including “the extraction of 
coal for commercial purposes where the

surface mining operation affects two 
acres ©r less: Provided, That the entity 
conducting or planning to conduct said 
operation complies with the provisions 
of section ten-.a (sic) o f this article.“ The 
exemption of operations two acres or 
smaller in size is similar to the 
exemption found in Section 528(2) of 
SMCRA, although W est Virginia 
establishes separate requirements for 
such operations in accordance with the 
provisions of Section 22A-3-9a rather 
than exempting them altogether. Under 
the previously approved State program, 
including the regulations still in effect, 
West Virginia did not exempt or provide 
special treatment for such mines.

The Federal rule of 30 CFR 700.11(b) 
further defines the exemption provided 
by SMCRA as applying “where the 
surface coal mining and reclamation 
operation, together with any related - 
operations, has or will have an affected 
area of two acres or Jess.” The Federal 
rule also prescribes criteria for 
determining when access or haul roads 
are to be included in the affected area, 
and criteria for determining when 
operations shall be deemed to be 
“related" for purposes of the exemption. 
WVEA Section 22A-3-9a(e) contains 
criteria for determining when operations 
are to be considered related for 
purposes of the two-acre provisions. 
These criteria are similar to those in the 
Federal regulations at 30 CFR 
700.11(b)(2), but the WVEA does not 
specify if, how or when these criteria 
are to be used. The W est Virginia 
statute also does not specify that 
segments of access and haul roads used 
by more than one operation must be 
included in the affected area of each 
operation for purposes of determining 
the affected area, as is required by 30 
CFR 700.11(b)(1). Nor does the State 
define or explain the phrase “under 
common ownership or control, directly 
or indirectly” in a manner no less 
effective than 30 CFR 700.11(b)(2) (ii) 
and (iii).

Moreover, since WVEA Section 22-1- 
15 provides that all rules and regulations 
in effect on the effective date of the 
WVEA will continue in effect until 
changed by the Commissioner, and since 
these rules contain no provisions 
exempting or separately regulating such 
operations, the Director finds that the 
provisions of WVEA Sections 22A-3-9a 
and 22A-3-26(d) cannot take effect until 
the Commissioner develops, obtains 
OSM approval of, and promulgates 
regulations which establish an eligibility 
test and criteria no less effective than 
the Federal regulations at 30 CFR 
700.11(b).
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In addition, WVEA Section 22A -3- 
9a>(a)(8) requires a minimum bond oT 
$5,000 per acre to assure regrading end 
revegetation of all disturbed areas. The 
bond provision is not, in itself, 
inconsistent with SMCRA and the 
Federal regulations. However, this 
portion o f the WVEA specifies that the 
bond shall be posted for a maximum of 
two acres, exclu sive  o f  roadw ays and  
tem porary ¡spoil placem ent. To the 
extent that the language of WVEA 
Section Z2A-3-9a(8) could be 
interpreted as allowing opera tons 
affecting in excess o f ¡two acres-to 
qualify for the special requirements, the 
Director finds that this provision is 
inconsistent with Section 528(2) of 
SMCRA and is less effective than 30 
CFR TOO.llfbf and She definition ©f 
“affected area” a t 30 CFR 701.5. Under « 
separate notice appearing in today’s 
Federal Register, he is proposing to 
preempt and supersede this portion of 
the statute.

6. F in al B and R elea se  Requirem ents
Section 519(cK3) o f SMCRA prohibits 

final release of an operator’s 
performance bond until the period for 
operator responsibility has expired and 
all reclamation requirements of SMCRA. 
including revegetatioa, are fully met. 
WVEA Section 22A-3-23(c}(3) similarly 
provides that the final portion of the 
bond may be released when ¡the 
operator has successfully completed all 
surface mining and reclamation 
activities and the period of operator 
responsibility has expired, provided that 
revegetation has been established on the 
regraded mined lands in accordance 
with the approved plan. However,
WVEA Section 22A-3-23(cj(3) contains 
an additional proviso which would 
authorize final bond release even if 
revegetation has not been established in 
accordance with the reclamation plan, if 
the quality of the untreated postmining 
water discharges equals or exceeds that 
of the premining discharges.

Therefore, the ¡Director finds WVEA 
Section 22A-3-23(c)(3) inconsistent with 
Section 510(0X3) of SMCRA. Under a 
separate notice appearing in today’s 
Federal Register, he is proposing to 
preempt and supersede the proviso that 
foal bond release may be made where 
the quality of untreated postmining 
water discharged is better than or equal 
to that of the premining discharges.
7. Variance from  Perform ance 
Standards

WVEA Section 22A-3-12 sets forth 
the general environmental protection 
performance standards for surface- 
mining operations. WVEA Section 22A- 
3-12(e) authorizes the Commissioner to
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allow variances from -the general 
performance standards. Section 515(e) of 
SMCRA authorizes the regulatory 
authority to grant variances from 
approximate original contour (AOC) 
requirements for alternative postmining 
land uses, provided certain conditions 
are m et. Further, SMCRA requires that 
the regulatory authority promulgate 
specific regulations and establish 
procedures to govern the granting of 
such variances. However, the variance 
provision in WVEA Section 22A-3-12(e) 
is a general variance applicable to all 

— performance standards and is not 
limited to variances from AOC for the 
purposes set forth in Section 4515(e) of 
SMCRA, nor does it require that the 
Commissioner promulgate regulations 
and establish procedures governing the 
granting of such variances, in 
accordance with Sections 515 (e)(1) and
(e)(5) of SMCRA.

Therefore, the Director finds that 
WVEA Section 22A-3-12(e) is 
inconsistent with Section 515(e) of 
SMCRA, ami, under a separate notice in 
today’s  Federal Register, he proposing to 
preempt and supersede this subsection.
8. O perator L ia b ility  Lim its

Section 521(a)(1) o f SMCRA provides 
that a citizen shall be allowed to 
accompany an inspector during any 
inspection resulting from a complaint 
which the citizen filed. On January 12, 
1984, the Director set aside that portion 
of the West Virginia statute which 
provided that neither the permittee nor 
his authorized agents or employees 
could be held civilly liable for any injury 
sustained by a citizen accompanying an 
inspector onto the mine site, except for 
willful and deliberate acts (49 FR 1489- 
1490). As discussed in Finding 27 o f  the 
November 16,1983 Federal Register 
notice (48 FR 52042-52043) this provision 
is not in accordance with Section 
521(a)(1) of SMCRA m that it could act 
as a constraint on citizens desiripg to 
exercise their right to enter the mane 
site. Ordinary tort law principles are 
sufficient to determine whether a  citizen 
injured on the mine site may hold the 
operator liable for such injury.

WVEA Section 22A-3-15(g) 
incorporates language identical to that 
previously set aside. Accordingly, the 
Director finds WVEA Section 22A -3- 
15(g) to be less stringent than Section 
521(a)(1) of SMCRA. By a separate 
notice appearing in today’s Federal 
Register, he is proposing to preempt and 
supersede the language limiting operator 
liability.

9. C o n flict o f Interest R equirem ents
Section 517(g) of SMCRA prohibits 

any employee of the State regulatory

/  Rules an d  Regulations

authority performing -any function or 
duty under SMCRA from having a direct 
or indirect financial interest in any coal 
mining operation. The Federal 
regulations at 30 CFR Rant 705 
implement the financial interest 
restorations o f Section 517(g) o f SMCRA 
and apply directly to ah covereeh&tate 
employees. WVEA Section 22A-3-37(a) 
prohibits employees o f -the Reclamation 
Board of Review and the Division o f 
Mines and Minerals who perform any 
function or duty ¡under Article Three of 
Chapter 22A from having a direct or 
indirect financial interest in any surface- 
mining operation. This proMbtiion does 
not apply to the Commissioner, Deputy 
Commissioner or other employees <of the 
Department of Energy who perform 
functions or duties under Article Three, 
nor would it apply to any employee 
performing a function or duty under 
SMCRA not included in Article Three. 
The conflict-of-interest provisions o f the 
WVEA would thus not apply to 
employees performing duties exclusively 
associated with the abandoned mine 
land reclamation program under Article 
Three of Chapter 22.

However, because SMCRA Section 
517(g) and 30 CFR Part 705 apply 
directly to employees of the State 
regulatory ■authority, the Director finds 
that these officials and other employees 
of the Department o f Energy not 
expressly included in the coriflict-oT- 
interest provisions of WVEA section 
22A-3-3?(a) are directly covered by the 
Federal law and regulations. 
Furthermore, employees of the Division 
of Mines and Minerals and fee 
Reclamation Board of Review who 
perform functions or duties under 
SMCRA other than those under Article 
Three of Chapter Z2A of fee WVEA are 
also directly covered by fee Federal law 
and regulations. Therefore, fee Director 
finds that the West Virginia statute is 
not inconsistent wife SMCRA. Upon 
identification of fee Department of 
Energy employees performing functions 
or duties under SMCRA, fee Director 
will require submission of conflict-of- 
interest statements from all employees 
not covered by fee State law.

10. Perm it Issu a n ce to Persons in  
Violation o f Fed era l Law s o r  
Environm ental Law s in O th er States

Section 510(c) o f SMCRA prohibits 
issuance of a permit where the violation 
schedule submitted by the applicant or 
other information available to fee 
regulator authority indicates feat any 
surface coal mining operation owned or 
controlled by fee applicant is currently 
in violation of SMCRA or any other 
Federal or State law or regulation
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pertaining to air or water environmental 
protection, until the applicant submits 
proof that the violation has been 
corrected or is in the process of being 
corrected to the satisfaction of the 
regulatory authority, department or 
agency which has jurisdiction over the 
violation. Furthermore, Section 510(c) of 
SMCRA prohibits issuance of a permit 
to an applicant after a finding by the 
regulatory authority that the applicant, 
or the operator, controls or has 
controlled mining operations with a * 
demonstrated pattern of willful 
violations of SMCRA of such nature and 
duration with such resulting irreparable 
damage to the environment as to 
indicate an intent not to comply with the 
provisions of SMCRA.

WVEA section 22A-3-18(c) prohibits 
the issuance of a permit where 
information available to the Department 
indicates that any surface-mining 
operation located in West Virginia, 
owned or controlled by the applicant, is 
in violation of Article Three of Chapter 
22A of the WVEA or other 
environmental laws or regulations. 
Furthermore, under certain conditions, 
this section prohibits permit issuance to 
any applicant after a finding by the 
Commissioner that the applicant or 
operator controls or has controlled 
mining operations with a demonstrated 
pattern of willful violations of Article 
Three. Section 510(c) of SMCRA does 
not limit these conditions to violations 
or patterns of violations of State law, 
nor does it limit the violations and 
patterns of violations considered to 
those occurring at operations located 
within the State. Therefore, the Director 
finds that WVEA section 22A-3-18(c) is 
inconsistent with SMCRA Section 
510(c), and he is proposing, under a 
separate notice appearing in today’s 
Federal Register, to preempt and 
supersede the limiting language.

11. Dem onstration V ineyards, 
Coordination with Com m issioner o f  
Labor in Perm it Issu an ce, and B ase  
Sa la ry Increases

WVEA section 22A-3-13 establishes a 
pilot program for the growing of grapes 
on reclaimed areas, sections 22A-3-8(g) 
and 22A-3-20(a) require the 
Commissioner to coordinate with the 
Commissioner of Labor in issuing 
permits, and section 22A-3-5 increases 
the base salaries of surface-mining 
reclamation inspectors and supervisors.

These provisions have no Federal 
counterparts and the Director finds that 
they are not inconsistent with SMCRA 
or less effective than the Federal 
regulations, provided no Federal funds 
are spent for activities related to the 
pilot grape-growing program and the

Commissioner of Labor coordination 
process.

12. T echnical Am endm ents N eed ed
The WVEA contains a number of 

apparent typographical errors, most of 
which do not create any ambiguity in 
meaning. However, the Director finds 
that, to clarify meanings and avoid 
misinterpretation, West Virginia must 
amend its statute to correct the 
following errors:

a. WVEA section 22A-1-1: The 
Division of Mines and Minerals is 
created under §22-1-7, not §22-1-6.

b. WVEA section 22A-3-9a: This 
section uses the term “director” when 
“commissioner" is apparently intended.

c. WVEA section 22A-3-9a(a)(6): The 
reclamation plan requirements are 
contained in Section 10, not 11.

d. WVEA section 22A-3-9a(a](7): The 
insurance requirements are contained in 
Section 9, not 10. *

e. WVEA Section 22A-3-9a(d): This 
subsection is unclear and must be 
reworded to clarify its meaning and to 
be consistent with section 22-1-15, 
which reserves the -authority to 
promulgate rules and regulations to the 
Commissioner.

f. WVEA Section 22A-3-26(d): The 
requirements for operations two acres or 
smaller in size are contained in Section 
9a, not 10a.

g. WVEA Section 22A-3-3(w)(l): The 
punctuation omissions in the definition 
of "surface-mining operations,” as 
discussed in Finding 4, need to be 
corrected.

h. WVEA Section 22A-3-17(d) deals 
primarily with civil penalty assessment 
and collection procedures. To avoid 
confusion and to clarify that the appeal 
rights and procedures of Section 22A-3- 
17 (d)(3) apply to all orders of the 
Commissioner, and that the temporary 
relief provisions of Section 22A-3- 
17(d)(4) apply to all enforcement actions 
but not to civil penalty assessments, 
West Virginia must recodify both 
Section 22A-3-17 (d)(3) and (d)(4) as 
separate subsections.

13. A ltern ative Bonding System
WVEA Section 22A -3-ll(c)(2) 

provides .that the Commissioner may 
approve an alternative bonding system 
under certain conditions. Section 509(c) 
of SMCRA and 30 CFR 800.11(e) provide 
that the Secretary, acting through OSM, 
may approve, as part of a State or 
Federal program, an alternative bonding 
system if it will achieve certain 
objectives and purposes. The Secretary 
has already approved an alternative 
bonding system as part of the West 
Virginia program (Finding 18.1, 46 FR 
5926, January 21,1981). Therefore, the

Director finds that the Commissioner 
may not implement any other alternative 
bonding system or amend the existing 
system until the proposal has been 
reviewed and approved by the Director.

WVEA Section 22A -3-ll(g) provides 
that all special reclamation taxes 
collected as part of West Virginia’s 
alternative bonding system shall be 
deposited in the special reclamation 
fund for use in reclaiming bond 
forfeiture sites where the site-specific 
bond proves insufficient. However, it 
also authorizes the Commissioner to 
“expend such amounts as are 
reasonably necessary to implement and 
administer the provisions of this chapter 
and chapters twenty-two-a and twenty- 
two-b of this code”. This provision 
would allow expenditures from the fund 
for general administrative purposes not 
related to reclamation on forfeited sites, 
and for expenses associated with 
noncoal programs. The Secretary 
originally approved West Virginia’s 
alternative bonding system on the 
condition that it obtain an actuarial 
study showing that the bond fund will 
always contain sufficient money to meet 
all anticipated needs. On October 29, 
1982, West Virginia submitted the 
required study (Administrative Record 
No. WV 456), and, after reviewing the 
study, the Secretary removed this 
condition of approval on March 1,1983.

However, this study did not consider 
the impact on the fund of authorizing 
expenditures for general administrative 
purposes or for non-coal programs.

Since WVEA Section 22-3-11 (g) 
expands the range of allowable 
administrative expenditures, the 
Director, in accordance with Section 
509(c) of SMCRA and 30 CFR 800.11(e), 
is requiring that West Virginia submit a 
new analysis demonstrating that the 
special reclamation fund can withstand 
all authorized administrative cost 
withdrawals without hampering the 
State’s ability to reclaim all bond 
forfeiture sites in accordance with their 
approved reclamation plans in a timely 
manner.

14. N P D E S Program

WVEA Section 22A-3-40 transfers all 
permitting, enforcement and rulemaking 
authority for surface-mining operations 
under the National Pollutant Discharge 
Elimination System (NPDJES) from the 
Division of Water Resources within the 
Department of Natural Resources to the 
Department of Energy. Approval of this 
transfer can be granted only by the 
Administrator of the U.S. Environmental 
Protection Agency. The Director’s 
approval of the WVEA shall not be
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construed as approving the transfer of 
any NPDES authority or functions.
ÏV. Public Comment

The Director solicited public comment 
on the proposed amendment in the May
29,1985 Federal Register. 150 ER 21661- 
,21662.]. The Director received eleven 
written comments prior to the close of 
the comment period on June 28,1985. In 
addition, eleven statements were 
presented at the public hearing held on 
June 18,1985, in Charleston, W est 
Virginia. A complete list of the 
commenters and a copy of the transcript 
of the heariqg can be found in the W est 
Virginia Administrative Record 
(Administrative Record Nos. WV 665 
and WV 666).

Pursuant to Section 503(b) of SMCRA 
and 30 CFR 732.17(h)(T0,)fi). comments 
were also solicited from various Federal 
agencies, with comments received from 
the Advisory Council on Historic 
Preservation, the Soil Conservation 
Service of the U.S. department of 
Agriculture, the Corps of Engineers of 
the U.S. Department df the Army, and 
the Mine Safety and Health 
Administration of the U.S. Department 
of Labor.

The following is a summary of all 
comments received on the proposed 
program amendment and the Director’s 
response to those comments.
Federal A g en cy Com m en ts

1. The Advisory Council on Historic 
Preservation stated that the likelihood 
exists that implementation of the State 
program will result in adverse effects 
upon properties included in or eligible 
for the National Register of Historic 
Places. However, since the Council did 
not identify any specific provisions of 
the State program which could create 
these adverse effects, the Director is 
unable to address the Council’s  
concerns. The WVEA does not alter .any 
of the previously approved provisions 
concerning historic and cultural 
resources.

2. The Soil Conservation'Service 
commented on several provisions 
pertaining to requirements for oil and 
gas operations. Since ÜSM does not 
regulate the oil and gas industry and is 
not reviewing or approving those 
portions of the WVEA concerning oil 
and gas, the Director cannot address 
these concerns.

3. The Mine Safety and Health 
Administration (MSHA) stated that 
SMCRA section 515(b)[12) requires that 
all mining activities within 500 feet of an 
active or abandoned underground mine 
be “jointly approved by the regulatory 
authorities ‘concerned with surface mine 
regulations and the health and safety of

mining” and that previous 
interpretations *of this statement 
included MSHA. However, MSHA noted 
that WVEA § 22A-3-T2fbl(13) requires 
only that ifiaie Commissioner approve 
such activities.

Although the WVEA requires only the 
approval of the Commissioner, the 
State’s regulations (§ 6B.07(f)) also 
require MSHA’s  approval of surface 
activities conducted within 500 feet of 
an underground mine not totally 
abandoned. This provision is no less 
stringent than SMCRA •-§ 515(b)(T2) and 
is no less effective than 30 CFR 8f6.79(b) 
since the Federal regulations require 
MSHA approval only ©f activities 
conducted within 500 feet of active  
underground mines.

4. MSHA also expressed concern that, 
contrary to the -cited Federal regulations, 
the WVEA does not require MSHA 
approval of (a) blasting (30 O R  
780.13(c)), ffr) diversion of water into 
underground mine workings, within 500 
feet of active or abandoned underground 
mines (30 CFR 816.41fi) and 817.4l|h)) 
and (c) disposal of coal mine waste in 
underground mine workings (30 CFR 
816.71(1), 817.71(j), 816.81(f) and 
817.81(f)).

All o f the required provisions are 
contained in the approved State 
regulations in  fee folio wmg sections: fa) 
4C.05(f); (b) SBj04(aX5), 7B.04(f)(5) and 
8B.04(d)(5); and (e) Diki j .  However, fee 
Federal regulations at 30 CFR 780.13(c) 
do not require MSHA approval blasting 
within 500 feet of an abandoned 
underground mine.

P u b lic Com m ents
1. Several commenters expressed 

concern feat fee Commissioner and 
other individuals who perform functions 
and duties under SMCRA, would not be 
subject to the restrictions on financial^ 
interests contained in the Federal law 
and regulations. The Director has 
determined that all -employees of the 
State regulatory authority performing 
any function or duty under SMCRA will 
be subject to the financial interest 
restrictions of SMCRA section 517(g) 
and 30 CFR Part 705, as discussed in 
Finding '9 above.

2. Several commenters addressed the 
lack of civil service protection for 
certain employees of fee Department. In 
addition, several commenters stated 
concern over the removal of fee 
Reclamation Division from fee 
Department of Natural Resources (DNR). 
They felt that the purpose of DNR 
traditionally has been the exploration, 
conservation, development, protection, 
enjoyment and use of fee natural 
resources of the State. The commenters 
stated that a program charged with fee

protection and regulation of these areas 
was now being placed in an agency 
charged with the promotion o f economic 
development Other commenters felt 
that the transfer o f fee Reclamation 
Division to the Department of Energy 
would weaken protection of 
environmental resources and fish and 
wildlife, since the Reclamation Division 
would no longer be able to obtain 
comments from fee Water Resources 
and Fish and Wildlife divisions of DNR.

While the Director has reviewed fee 
concerns expressed by fee various 
commenters, fee Federal law contains 
no requirement feat civil service 
protection be provided to employees of 
the State regulatory authority or feat a  
particular agency be designated as the 
regulatoiy authority. Moreover, fee 
West Virginia program does provide for 
notification of various appropriate 
Federal and State agencies of an 
applicants intent to m ines particular 
tract of land (WVEA section 22A-3-20). 
All interested agencies, including the 
Water Resources and fee Fish and )
Wildlife divisions of DNR, will feus 
have the opportunity to comment on all 
mining permit applications.

3. Several commenters stated feat 
provisions of WVEA section 22A-3-ôa, 
establishing special standards for 
operations two acres or smaller in size, 
were inconsistent with fee requirements 
of Federal law. Specifically, they 
expressed concern feat fee provisions 
excluded haul roads and spoil storage 
sites from fee calculation of fee area of 
the operation, that they allowed lesser 
permitting and bonding standards, and 
that they do not address fee potential 
for several two-acre sites to be mined by 
the same operator in the same area. The 
Director has addressed these concerns 
in Finding 5 above.

4. Several commenters slated that fee 
definition of surface-mining operations 
as contained in WVEA section 22A -3-3- 
(w) is inconsistent wife Federal law and 
recent court decisions concerning fee 
phrase “at or near fee mine site”. The 
Director has addressed these -concerns 
in Finding 4 above.

5. One commenter stated that the 
exemption o f existing structures and 
facilities from design criteria if such 
structures meet the performance 
standards is contrary to fee Federal 
regulations which provide this 
exemption only for structures existing 
on fee date of approval of the State 
program. The commenter suggested feat 
the language of WVEA section 22A-3- 
29(b) seems to exempt structures 
constructed between fee date of 
approval of the State program (January 
21,1981) and the effective date of the
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WVEA (July 11,1985). The Director finds 
that this situation will not exist, since 
section 2.44 of the West Virginia 
regulations defines "existing structure” 
as "a structure or facility . . .  for which 
construction began prior to January 18, 
1981,” a definition which the Secretary 
has found to be no less effective than 
the corresponding Federal definition.

6. One commenter stated that under 
the WV SCMRA, the Director, as head 
of the DNR, had powers delegated to 
him by provisions of State law other 
than those contained in the surface 
mining law. The Director was thus 
empowered to take certain actions 
which the Commissioner could not 
require under thé authority provided him 
by the WVEA.

While it may be true that the Director 
of DNR has broader powers than those 
provided to the Commissioner by the 
WVEA, the approval of the West, 
Virginia program was not based'upon 
the authority to require actions which 
are over and. above those required by 
SMCRA. The approval of the West 
Virginia program on January 21,1981, 
was based upon the authority provided 
by WV SCMRA, which authority was 
found to be no less stringent than that 
required by SMCRA. Similarly, the 
WVEA provides the Commissioner with 
the authority needed to implement and 
enforce the provisions of the West 
Virginia program.

7. Several commenters stated that, if 
the Director conditionally approved the 
amendment, he should require 
correction of all deficiencies prior to July
11,1985, the effective date of the WVEA. 
The commenters stated that the West 
Virginia Legislature can be called into 
special session on three days notice ahd 
that this would allow sufficient time for 
correction of all deficiencies prior to the 
effective WVEA’s date. The commenters 
also requested that, if the Director does 
not require that all corrections be made 
prior to the effective date, he should do 
so as soon after that date as possible.

As discussed in the "Director’s 
Findings” section above, the Director is 
proposing to preempt and supersede 
certain provisions found inconsistent 
with the Federal law and less effective 
than the Federal regulations, and he is 
requiring additional amendments to 
other issues. .

8. Several commenters expressed 
concern with WVEA section 22-1-19, 
which, in effect, repeals existing law 
effective July 11,1985, and section 22-1- 
20 which provides that the 
reorganization shall take effect upon 
issuance of a proclamation by the 
Governor that the necessary Federal 
approvals have been received. The 
commenters stated that OSM may not

grant approval of the amendment prior 
to July 11, and that a period of time 
would thus exist during which the State 
would not have a legally effective 
surface mining law. The Director’s 
approval of this amendment will prevent 
this situation from occurring.

9. One commenter expressed concern 
with the number of typographical, 
technical and clerical errors and 
inconsistencies contained in the WVEA. 
The commenter provided only one 
specific example of these errors, dealing 
with provisions concerning the salary 
levels of reclamation inspectors and 
supervisors. The Director has attempted 
to identify all such errors in his review, 
requiring correction of those which 
appear to create ambiguities in meaning, 
as discussed in Finding 12 above.

10. One commenter objected to the 
concentration of authority in the 
Commissioner, a concern relating to the 
difference between the definition of 
"Commissioner” contained in the 
WVEA and the corresponding definition 
of "Director” contained in the now 
repealed WV SCMRA. The Director has 
addressed this concern in Finding 3 
above.

11. One commenter stated that WVEA 
section 22A-1A-6 provides that the 
Director of the Division of Mines and 
Minerals shall take an oath of office 
prescribed by Section Five, Article 
Twelve of the West Virginia 
Constitution, although the correct 
citation is Section Five, Article Four.
The Director’s review found that WVEA 
section 22-1-9 contains a similar 
requirement with the correct citation.

V. Director’s Decision
The Director, leased on the above 

findings, is approving the May 20,1985 
amendment to the West Virginia 
program, with the exception of those 
provisions which he has determined to 
be inconsistent with SMCRA or the 
Federal regulations. In addition, as .  
indicated in the findings, a number of 
program amendments will be required. 
The Director has notified W’est Virginia, 
pursuant to 30 CFR 732.17, that certain 
required program amendments will be 
necessary. The Federal rules at 30 CFR 
Part 948 are being amended to 
implement this decision. The Director is 
also reorganizing 30 CFR Part 948 for 
purposes of clarity and administrative 
convenience.

Further, for those provisions which 
the Director has determined to be 
inconsistent with SMCRA or the Federal 
regulations, OSM is giving notice, under 
Section 505 to SMCRA and 30 CFR 
730.11(a), of that determination and is 
proposing to preempt and supersede 
those specific provisions. A separate

notice to that effect is being published in 
the Federal Register today; it provides a 
30-day period for public comment.

E ffect o f D irector’s  D ecision

Section 503 of SMCRA establishes 
that a State may not exercise 
jurisdiction under SMCRA unless the 
State program is approved by the 
Secretary. Similarly, the Secretary’s 
regulations at 30 CFR 732.17(a) require 
that any alteration of an approved State 
program must be submitted to OSM as a 
program amendment. Thus, any changes 
to the program are not enforceable by 
the State until approved by the Director. 
The Federal regulations at 30 CFR 
732.17(g) clearly prohibit any unilateral 
changes to approved State programs. In 
his oversight of the State program, the 
Director will recognize only the statutes 
and regulations approved by him, and 
will require the enforcement by the 
State of only such provisions. Therefore, 
the provisions that the Director is 
approving today will take effect on the 
specified date for purposes of the West 
Virginia program. Those provisions the 
Director has not approved today may 
not be implemented in any manner until 
such time as the Director approves them.

VI. Procedural Requirements

1. Com pliance with the N ational 
Environm ental P o licy  A ct: The 
Secretary has determined that, pursuant 
to Section 702(d) of SMCRA, 30 U.S.C. 
1292(d), no environmental impact 
statement need be prepared on this 
rulemaking.

2. E xecu tive O rder N o. 12291 and the
R egulatory F le x ib ility  A ct: On August
28,1981, the Office of Management and 
Budget (OMB) granted OSM an 
exemption from Sections 3, 4, 7 and 8 of 
Executive Order 12291 for actions 
directly related to approval or 
conditional approval of State regulatory 
programs. Therefore, this action is 
exempt from preparation of a regulatory 
impact analysis and regulatory review 
by OMB. , ' \

The Department of the Interior has 
determined that this rule will not have a 
significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.\. This rule will not 
impose any new requirements; rather, it 
will ensure that existing requirements 
established by SMCRA and the Federal 
rules will be met by the State.

3. Paperw ork R eduction A ct: The rule 
does not contain information collection 
requirements which require approval by 
the Office of Management and Budge t 
under 44 U.S.C. 3507.
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List of Subjects in 30 CFR Part 948
Coal mining, Intergovernmental 

relations, Surface mining, Underground 
mining.

Dated: July 8,1985.
Jed D. Christensen,
A cting D irector, O ffice o f S u rfa ce M ining.

PART 948— W EST VIRGINIA

30 CFR Part 948 is amended as 
follows:

1. The authority citation for Part 948 
continues to read as follows:

Authority: Pub. L. 95-87, Surface Mining 
Control and Reclamation Act of 1977 (30 
U.S.C. 1201 et seq .).

2. 30 CFR 948.10 is revised to read as 
follows:

§ 948.10 State regulatory program 
approval.

The West Virginia State program, as 
submitted on March 3,1980, as clarified 
on July 16,1980, and as resubmitted on 
December 19,1980, is conditionally 
approved, effective January 21,1981. 
Beginning on that date and continuing 
until July 11,1985, the Department of 
Natural Resources was deemed the 
regulatory authority in West Virginia for 
all surface coal mining and reclamation 
operations and all exploration 
operations on non-Federal and non- 
Indian lands. Beginning on July 11,1985, 
the Department of Energy shall be 
deemed the regulatory authority, 
pursuant to the program transfer 
provisions of the Enrolled Committee 
Substitute for House Bill 1850 as signed 
by the Governor of West Virginia on 
May 3,1985,

Copies of the conditionally approved 
program, as amended, are available at:
(a) Office of Surface Mining, Charleston 

Field Office, 603 Morris Street, 
Charleston, West Virginia 25301. 
Telephone: (304) 347-7158.

(b) Office of Surface Mining, 1100 “L” 
Street NW., Room 5124, Washington, 
D.C. 20240. Telephone: (202) 343-4855.

(c) West Virginia Department of Energy, 
Division of Mines and Minerals, 1615 
Washington Street, East Charleston, 
West Virginia 25305. Telephone: (304) 
348-3267.
3. 30 CFR 948.12 is amended by 

revising the section heading and 
paragraph (a) and by adding paragraphs
(c)> (d), (e), (f) and (g) to read as follows:

§ 948.12 State program provisions found 
inconsistent with Federal law and less 
effective than Federal regulations.

(a) Section 22A-3-15(g) of the Code of West Virginia is found inconsistent with Section 521(a)(1) of SMCRA to the 
extent that it states: “Provided, That

except for deliberate and willful acts, 
the permittee, his authorized agent or 
employees, and the inspector whom 
such person is accompanying, shall not 
be held civilly liable for any injury to 
such person during the inspection trip.”
*  *  *  *  *

(c) Section 22A-3-3(w)(2) of the Code 
of West Virginia is found inconsistent 
with Section 701(28) of SMCRA to the 
extent that it states: "Provided, 
how ever, That permanent facilities not 
within the area being mined and not 
directly involved in the excavation, 
loading, storage, or processing of the 
coal shall not be subject to the 
provisions of this article. Such facilities 
include, but are not limited to, offices, 
garages, bathhouses, parking areas, and 
maintenance and supply areas.”

(d) Section 22A-3-9a(a)(8) of the Code 
* of West Virginia is found less effective

than 30 CFR 700.11(b) and the definition 
of "affected area” at 30 CFR 701.5 to the 
extent that the phrase "exclusive of 
roadways pnd temporary spoil 
placement” could be interpreted as 
excluding such areas when determining 
the size of the affected area.

(e) Section 22A-3-23(c)(3) of the Code 
of West Virginia is found inconsistent 
with Section 519(c)(3) of SMCRA to the 
extent that it states: "Provided, 
how ever, That such a release may be 
made where the quality of the untreated 
postmining water discharged is better 
than or equal to the premining water 
quality discharged from the mining site.”

(f) Section 22A-3-12(e) of the Code of 
West Virginia is found inconsistent with 
Section 515(e) of SMCRA.

(g) Section 22A-3-18(c) is found 
inconsistent with Section 510(c) of 
SMCRA to the extent that it limits its 
applicability to surface-mining 
operations “located in the State of West 
Virginia” and to patterns of willful 
violations "of this article.”

4. 30 CFR 948.15 is amended by 
redesignating existing paragraphs (a) 
and (b) as (e) and (f), respectively, 
adding paragraphs (a) through (d), which 
were previously summarized in 30 CFR 
948.10, and adding paragraph (g) to read 
as follows:

§ 948.15 Approval of regulatory program 
amendments.

(a) West Virginia’s coal refuse 
disposal regulations, as submitted to 
OSM on October 29,1981, are approved 
effective May 11,1982, subject to the 
conditions set forth in § 948.11. The 
revised regulations replace Section 10 of 
West Virginia’s surface mining 
reclamation regulations contained in the 
State’s conditionally approved program 
of January 21,1981.

(b) The amendment to Section E.03 of 
the State’s coal refuse disposal 
regulations, which was submitted to 
OSM on June 17,1982, is approved 
effective September 10,1982.

(c) The following amendments, as 
submitted to OSM on September 14,
1982, and October 29,1982, are approved 
in part effective March 1,1983: West 
Virginia’s revised surface mining 
reclamation regulations promulgated on 
October 28,1982, and an actuarial study 
regarding West Virginia’s alternative 
bonding system.

(d) The following regulatory and 
statutory amendments submitted to 
OSM on February 16, April 29, June 15 
and September 13,1983, which were 
intended to satisfy the remaining 
conditions of approval on the West 
Virginia program, are approved effective 
July 15,1983, to Coincide with the date of 
expiration of the State’s emergency 
regulations and are subject to the 
conditions set forth in § 948.11: West 
Virginia’s revised surface mining 
reclamation regulations as filed with the 
West Virginia Secretary of State on 
February 3,1983, and submitted on 
February 14,1983, along with the notice 
that the Department of Natural 
Resources Technical Handbook of 
Standards and Specifications for Mining 
Operations wilFnow serve as a 
technical guideline, rather than 
regulation: amendments to the West 
Virginia Surface Coal Mining and 
Reclamation Act as submitted on April 
29,1983; revisions to the West Virginia 
surface mining reclamation regulations 
as submitted on June 13,1983; and 
further revisions to the State’s surface 
mining reclamation regulations dated 
July 15,1983, and submitted on 
September 13,1983, concerning 
applicability, the inclusion of new bond 
release procedures for interim program 
permits, the deletion of the incidental 
mining requirements at Section 9 of its 
regulations and the correction of 
typographical and punctuation errors in 
its regulations.

(e) The following amendment 
submitted to OSM on January 12,1984, 
as modified on June 18,1984, is 
approved effective September 20,1984: 
West Virginia’s blaster certification 
program, as contained in the proposed 
West Virginia Administrative 
Regulations, Department of Mines,
Chapter 22-4 Series--------- —. submitted
to OSM on June 18,1984, and all other 
items as submitted by West Virginia on 
January 12,1984, and modified on June 
18,1984. This approval is contingent on 
promulgation of the above referenced 
proposed regulations.
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(f) The following amendment 
submitted to OSM on November 20,
1984, is approved effective April 23,
1985: Amendments to West Virginia’s 
blaster certification program, as 
contained in the proposed West Virginia 
Administrative Regulations, Department
of Mines, Chapter 22-4 Series------------ >
Section 6.01(B) and Section 9, submitted 
to OSM on November 20,1984. This 
approval is contingent upon the State’s 
promulgation of the proposed 
regulations in the identical form 
submitted for OSM’s review and 
approval.

(g) The following amendment, as 
submitted to OSM on May 20,1985, and 
clarified on April 24, May 10, May 20, 
and May 28,1985, is approved, with the 
exceptions listed in 30 CFR 948.12 (a),
(c), (d), (e), (f), and (g), effective July 11, 
1985: The Enrolled Committee Substitute 
for House Bill 1850, which revises the 
Code of West Virginia to provide for 
creation of a Department of Energy and 
the transfer of program authority from 
the Department of Natural Resources to 
the Department of Energy.

5. 30 CFR 948.16 is amended by adding 
paragraphs (b) and (c) to read as 
follows:

§ 948.16 Required program amendments.
★  *  *  *  ★

(b) By October 11,1985, West Virignia 
must submit an actuarial study or other 
comprehensive analysis demonstrating 
that sufficient money will be available 
in the special reclamation fund both to 
complete the approved reclamation 
plans for any areas which may be in 
default at any time and to cover all 
administrative costs allowed under 
section 22A -3-ll(g) of the Code of West 
Virginia.

(c) By March 15,1986, West Virginia 
must submit copies of statutory 
revisions to correct or otherwise 
eliminate certain errors in Chapter 22A 
of the Code of West Virginia as follows:

(1) Section 22A-1-1 must be revised to 
state that the Division of Mines and 
Minerals is created under section 22-1-7, 
not section 22-1-6.

(2) Section 22A-3-3(w)(l) must be 
revised to insert a semicolon between 
“reclamation” and “in situ” and a 
comma between “cleaning” and 
“concentrating”.

(3) Section 22A-3-9a must be revised 
throughout to replace “director” with 
“commissioner” to maintain consistency 
with the West Virginia Energy Act as a 
whole and section 22-1-15 in particular.

(4) Section 22A-3-9a(a)(6) must be 
revised to state that the reclamation 
plan requirements are contained in 
Section 10, not Section 11.

(5) Section 22A-3-9a(a)(7) must be 
revised to state that the insurance 
requirements are contained in Section 9, 
not Section 10.

(6) Section 22A-3-9a(d) must be 
reworded to clarify its meaning.

(7) Section 22A-3-26(d) must be 
revised to state that the requirements for 
operations two acres or smaller in size 
are contained in Section 9a, not 10a.

(8) Section 22A-3-17(d)(3) must be 
recodified as a separate subsection to 
clarify that appeal rights and procedures 
apply to all notices, orders and 
decisions of the Commissioner, not just 
those relating to civil penalty 
assessments. .

(9) Section 22A-3-17(d)(4) must be 
recodified as a separate subsection to 
clarify that temporary relief provisions 
apply to all enforcement actions and 
orders, but not to civil penalty 
assessments.

6. 30 CFR 948.20 is revised to read as
follows: •

§ 948.20 Approval of State abandoned 
mine land reclamation plan.

The West Virginia Abandoned Mine 
Reclamation Plan as submitted on 
October 29,1980, and as amended 
December 12,1980, is approved effective 
February 23,1981. Copies of the 
approved plan are available at the 
following locations: f
(a) West Virginia Department of Energy, 

Division of Mines and Minerals, 1615 
Washington Street, East, Charleston, 
West Virginia 25305. Telephone (304) 
348-3267.

(b) Office of Surface Mining, Charleston 
Field Office, 603 Morris Street, 
Charleston, West Virginia 25301. 
Telephone: (304) 347-7158.

(c) Office of Surface Mining, 1100 L 
Street, NW., Room 5124, Washington, 
D.C. 20240. Telephoned (202) 343-4855.
7. 30 CFR 948.25 is added as follows:

§ 948.25 Approval of abandoned mine land 
reclamation plan amendments.

(a) The following amendment as 
submitted to OSM on May 20,1985, and 
clarified on April 24, May 10, and May 
20 and May 28,1985, is approved: The 
Enrolled Committee Substitute for 
House Bill 1850, which revised the Code 
of West Virginia to provide for the 
creation of a Department of Energy and 
the transfer of program authority from 
the Department of Natural Resources to 
the Department of Energy.
[FR Doc. 85-16510 filed 7-10-85; 8:45 am]
BILLING CODE 4310-05-M

30 CFR Part 948

Approval of Amendments and 
Removal of Conditions; West Virginia 
Permanent Regulatory Program

AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior.
a c t i o n : Final rule.

Su m m a r y : The Secretary is announcing 
the approval in part and disapproval in 
part of certain amendments to the West 
Virginia permanent regulatory program 
under the Surface Mining Control and 
Reclamation Act of 1977 ̂ SMCRAJ and 
the removal or modification of some of 
the conditions placed on his approval of 
the State’s program. On March 30,1984, 
October 30,1984, and June 14,1985,
West Virginia submitted modifications 
to its surface mining reclamation and 
coal refuse disposal regulations. The 
amendments are intended to satisfy the 
remaining fifteen conditions of approval 
concerning auger mining, coal refuse 
disposal, blasting, transfer of wells, 
permit approval, revegetation, 
suspension or revocation of permits, 
stabilization of rills and gullies, 
subsidence, Mine Safety and Health 
Administration (MSHA) approval of 
permit applications and the exemption 
for coal extraction incident to 
government-financed.highway or other 
construction. Also, the October 30th 
amendment contains revised civil 
penalty assessment procedures 
developed by the State to identify 
assessable and non-assessable 
violations and to satisfy concerns raised 
by OSM regarding the State’s 
implementation of its approved civil 
penalty system.

After providing opportunity for public 
comment and conducting a thorough 
review of the program amendments in 
accordance with 30 CFR 732.17, the 
Secretary has decided to approve 
certain modifications contained in the 
amendments and to remove some of the 
conditions of approval. This decision is 
being made retroactive to August 27, 
1984, to coincide with the promulgation 
of the State’s surface mining reclamation 
and coal refuse disposal regulations.

EFFECTIVE DATE: August 27, 1984.

a d d r e s s e s : Copies of the amendments 
to the West Virginia program and all 
written comments received on the 
proposed amendments are available for 
public review and copying at the OSM 
Headquarters Office, the OSM 
Charleston Field Office and the office of 
the State regulatory authority at the
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addresses listed below, Monday through 
Friday, 8:30 a.m. to 4:30 p.mM excluding 
holidays.
Office of Surface Mining Reclamation 

and Enforcement, Charleston Field 
Office, 603 Morris Street, Charleston, 
West Virginia 25301. Telephone: (304)
347- 7158.

Office of Surface Mining Reclamation 
and Enforcement, 1100 “L” Street,
NW., Room 5124, Washington, D.C. 
20240. Telephone: (202) 343-4855.

West Virginia Department of Energy, 
Division of Mines and Minerals, 1615 
Washington Street, East, Charleston, 
West Virginia 25305. Telephone: (304)
348- 3267.

FOR FURTHER INFORMATION CONTACT: 
James C. Blankenship, Jr., Director, 
Charleston Field Office, Office of 
Surface Mining Reclamation and 
Enforcement, 603 Morris Street, 
Charleston, West Virginia 25301. 
Telephone: (304) 347-7158. 
SUPPLEMENTARY INFORMATION: 

Backgroupd

On March 3,1980, the Secretary of the 
Interior received a proposed regulatory 
program from the State of West Virginia. 
On October 22,1980, following a review 
of the proposed program in accordance 
with 30 CFR Part 732, the Secretary 
approved in part and disapproved in 
part the proposed program (45 FR 69249- 
69271).

West Virginia submitted a revised 
program proposal on December 19,1980, 
and after a subsequent review, the 
Secretary conditionally approved the 
program on the correction of thirty-five 
minor deficiencies on January 21,1981. 
Information concerning the general 
background of the permanent program 
submission, as well as the Secretary’s 
findings, the disposition of comments 
and an explanation of the initial 
conditions of approval of the West 
Virginia program can be found in the 
January 21,1981, Federal Register (46 FR 
5915-5956).

On October 29,1981, West Virginia 
submitted revised coal refuse 
regulations to OSM as an amendment to 
its permanent regulatory program. The 
amendment was conditionally approved 
on May 11,1982 (47 FR 20119-20122).

At West Virginia’s request, on 
October 31,1981, the Secretary extended 
the deadlines for meeting certain 
conditions of approval to November 1, 
1982 (46 FR 54070-54071). Also, on May
27,1982, the Secretary extended the 
deadline for meeting the conditions 
requiring legislative approval to May 1, 
1983, and the deadline for the remaining 
conditions requiring regulatory changes

to November 1,1982 (47 FR 23156- 
23157).

On September 10,1982, OSM 
determined that a modification 
submitted by West Virginia on June 17,
1982, concerning coal refuse disposal 
satisfied a portion of the condition 
imposed by the Secretary on May 11, 
1982 (47 FR 39821-39822).

On September 14,1982, and October
29.1982, West Virginia submitted 
modifications to satisfy certain other 
conditions of its program. On March 1,
1983, the Secretary announced in the 
Federal Register that the modifications 
submitted by West Virginia satisfied 
eight of the conditions of approval, and 
the deadline for meeting all of the 
remaining conditions requiring 
regulatory changes was extended to 
May 1,1983 (48 FR 8447-8451).

On February 16, April 29, June 15, and 
September 13,1983, West Virginia 
submitted statutory and regulatory 
modifications to satisfy the remaining 
conditions of approval. On November
16.1983, the Secretary approved some of 
these modifications removing twenty- 
three conditions, revising five existing 
conditions, disapproving two permanent 
program provisions and imposing ten 
new conditions (48 FR 52034-52054). 
West Virginia had until March 30,1984, 
to submit modifications to resolve all of 
the remaining conditions of approval.

On January 12,1984, the Secretary 
preempted and superseded that portion 
of West Virginia’s surface mining law 
which provided that a permittee and his 
authorized agents and employees are 
not liable for any inquiry substained by 
a citizen accompanying the inspector 
onto a mine site (49 FR 1489-1490).

As set forth at 30 CFR 948.11(a), the 
West Virginia program currently 
contains the following deficiencies. All 
Federal regulatory citations throughout 
this notice reflect the most recent 
regulatory revisions, not those in effect 
at the time 30 CFR 948.11 was 
promulgated and amended. Citations of 
the State law do not reflect the 
recodification effected by enactment of 
the West Virginia Energy Act.

1. The program does not include 
provisions for augering on previously 
mined areas which are no less effective 
than 30 CFR 819.19(b) and in accordance 
with sections 102 and 515(b)(3) of 
SMCRA [Condition (1)];

2. The program contains coal refuse 
disposal regulations which require 
compliance with interim program 
regulations rather than with permanent 
program regulations [Condition (8)J; the 
State’s coal refuse disposal regulations 
provide a waiver from stability 
requirements if site conditions indicate 
that failure will not occur [Condition

(8)(ii)J; and the State’s coal refuse 
disposal regulations fail to (A) require 
covering of coal mining waste banks 
with non-toxic and non-combustible 
material as required by 30 CFR 
816.83(c)(4) and 817.83(c)(4), (B) specify 
construction criteria for subdrainage 
systems as required by §§ 816.83(d) and 
817.83(d), (C) prohibit the use of 
impoundments on constructed fills as 
required by 30 CFR 816.83(c)(3) and 
817.83(c)(3), and (iv) require the 
inspection of coal refuse piles as 
required by 30 CFR 816.83(d) and 
817.83(d) [Condition (8)(iv)J;

3. The State program does not provide 
that the maximum peak particle velocity 
shall not be exceeded at the location of 
any dwelling, public building, school, 
church, or community or institutional 
building outside the permit area as 
required by 30 CFR 816.67(d)(2) and 
817.67(d)(2) [Condition (14)];

4. The program does not include 
criteria for the transfer of wells as 
required by 30 CFR 816.41(g) and 
817.41(g) [Condition (16)];

5. The program does not require that 
the permit applicant list any and all 
notices of violations of all State 
environmental protection laws and 
regulations during the three-year period 
prior to the date of application in 
accordance with section 510(c) of 
SMCRA [Condition (19)];

6. The State program does not provide 
a definition for the term “substantial 
legal and financial commitments in a 
surface coal mining operation” which is 
no less effective than 30 CFR 762.5 
[Condition (36)];

7. The State program does not provide 
standards for permit approval or denial 
which are no less effective than 30 CFR 
773.15 and in accordance with sections 
510 (b), (c) and 522(e) of SMCRA, and it 
does not require certain permit 
conditions which are no less effective 
than those contained in 30 CFR 773.17 
and in accordance with section 510 of 
SMCRA [Condition (37)];

8. The program does not include 
provisions to require that coal 
exploration applications contain a 
description of the important habitats of 
any threatened or endangered species 
and a description of cultural or 
historical resources listed or eligible foi 
listing on the National Register of 
Historic Places which are no less 
effective than 30 CFR 772.12(b) and in 
accordance with section 512 of SMCRA, 
and it does not provide standards for the 
approval or disapproval of coal 
exploration applications which are no 
less effective than 30 CFR 772.12 and in 
accordance with section 512 (a) and (d) 
of SMCRA [Condition (38)];
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9. The program does not provide for 
statistical sampling techniques for 
measuring the success of revegetation 
which are no less effective than 30 CFR 
816.116(a) and 817.116(a) and in 
accordance with sections 508, 515 and 
516 of SMCRA [Condition (39)];

10. The State program does not 
include provisions for the identification 
of renewable resource lands which are 
no less effective than 30 CFR 784.20 and 
in accordance with section 516(b) of 
SMCRA [Condition (40)];

11. The program does not include 
provisions for the suspension or 
revocation of permits which are the 
same or similar to 30 CFR 843.13(a)(3) 
and in accordance with section 521(a)(4) 
of SMCRA [Condition (41)];

12. The program does not include 
provisions for the stabilization of rills 
and gullies which are no less effective 
than 30 CFR 816.95(b) and 817.95(b) and 
in accordance with sections 515 and 516 
of SMCRA [Condition (42)];

13. The State program does not 
include provisions to prohibit mining 
activities beneath or adjacent to bodies 
of water with a volume of 20 acre-feet or 
more which are no less effective than 30 
CFR 817.121(d) and in accordance with 
sections 516 (b) and (c) and SMCRA 
[Condition (43)];

14. The program does not include 
provisions for MSHA approval of permit 
applications involving discharging of 
water into underground mines, mining 
within five hundred feet of an 
underground mine and blasting within 
five hundred feet of an underground 
mine which are no less effective than 30 
CFR 816.41(i), 817.41(h), 816.79 and 
780.13(c) [Condition (44)]; and

15. The State program does not 
include minimum criteria for the 
exemption of government-financed 
highway and other construction which 
are no less effective than 30 CFR Part 
707 and in accordance with section 
528(3) of SMCRA [Condition (45)].

Submission of Program Amendments
On March 30,1984, West Virginia 

submitted an amendment to OSM which 
was intended to satisfy the remaining 
fifteen conditions of approval 
concerning auger mining, coal refuse 
disposal, blasting, transfer of wells, 
permit approval, revegetation, 
suspension or revocation of permits, 
stabilization of rills and gullies, 
subsidence, MSHA approval of permit 
applications, and the exemption for coal 
extraction incident to government- 
financed highway or other construction 
(Administrative Record No. WV 567).

On May 8,1984, OSM announced in 
the Federal Register receipt of the 
amendment, and provided procedures

for public comment and an opportunity 
for a public hearing (49 FR 19525-19527). 
The public hearing scheduled for May
28,1984, was not held because no one 
requested it. The public comment period 
closed on June 7,1984 (Administrative 
Record No. WV 570).

Following its review and opportunity 
for public comment, on August 21,1984, 
OSM provided the State with a list of 
deficiencies found in the amendment. 
West Virginia was given an opportunity 
to submit proposed emergency rule 
changes, policy statements, clarifying 
legal opinions or other evidence 
providing that the State’s proposed 
modifications were no less effective 
than the Federal requirements 
(Administrative Record No. WV 593).

On October 30,1984, West Virginia 
submitted modifications to its initial 
amendment of March 30,1984. The 
proposed amendment consists of 
revisions to the State’s surface mining 
and coal refuse disposal regulations and 
modifications to its permit addendum 
form and its approval letter for coal 
exploration involving the removal of 
more than 250 tons. In addition, the 
State provided OSM with a copy of its 
revised civil penalty procedures which 
included a Code of Violations for use in 
determining assessable and non
assessable violations (Administrative 
Record No. WV 601).

West Virginia has not fully 
implemented the civil penalty system 
approved by the Secretary on November 
16,1983 (47 FR 52034-52054). As a result, 
the State has not conducted civil penalty 
assessment reviews of approximately 
4,200 violations as of June 30,1984. On 
June 7,1984, OSM notified West Virginia 
of its concern regarding the State’s 
failure to implement its approved civil 
penalty system. A meeting was held on 
June 29,1984, to discuss the concerns 
raised in the June 7th letter and sevetel 
meetings were held subsequent to the 
initial meeting which resulted in the 
State’s submission of its revised civil 
penalty procedures (Administrative 
Record Nos. WV 588, 589, 590, 602, 603, 
and 604).

On November 23,1984, OSM reopened 
the comment period to provide the 
public sufficient time to consider and 
comment on the modifications submitted 
by the State of West Virginia on 
October 30,1984 (49 FR 46168-46169). 
The public hearing scheduled for 
December 17,1984, was not held 
because no one requested one. The 
public comment period closed on 
December 24,1984 (Administrative 
Record No. WV 609).

On June 14,1985, West Virginia 
submitted final surface mining 
reclamation and coal refuse disposal

regulations that were approved by the 
State Legislature on April 13,1985, and 
signed by the Governor on May 2,1985 
(Administrative Record No. WV 647). 
According to the State, the proposed 
regulations were not significantly 
different from those submitted to OSM 
for review and approval on October 30,
1984. OSM has identified two 
differences between the proposed final 
regulations and the emergency 
regulations submitted to OSM on 
October 30,1984. At Section 4C.Q5(f) of 
the final surface mining reclamation 
regulations, MSHA’s approval is 
required prior to blasting within 500 feet 
of an underground mine not totally 
abandoned, whereas before the 
opportunity for denial by MSHA was 
limited to thirty days. Also, the 
proposed amendment contains final 
National Pollutant Discharge 
Elimination System (NPDES) 
requirements with revisions at section 
10 of the surface mining reclamation 
regulations, which were recently 
approved by the U.S. Environmental 
Protection Agency (EPA). OSM did not 
solicit comments on Section 10 of the 
final surface mining reclamation 
regulations, because EPA has already 
provided the public an opportunity to 
comment on the State’s NPDES 
requirements.

On June 19,1985, OSM reopened the 
comment period to provide the public 
sufficient time to comment on the 
revised regulations submitted by the 
State on June 14,1985 (50 FR 25428- 
25430). Also, the public was invited to 
comment on the proposal to make the 
decision on the proposed program 
amendments retroactive to August 27, 
1984, to coincide with the promulgation 
of the State’s surface mining reclamation 
and coal refuse disposal regulations.
The public comment period closed on 
July 5,1985 (Administrative Record No. 
WV 675).

Secretary’s Findings

Set forth below, pursuant to 30 CFR 
732.15 and 732.17 and SMCRA, are the 
Secretary’s findings concerning recent 
modifications submitted by West 
Virginia to satisfy conditions and to 
amend its permanent regulatory 
program.

1. As discussed in Finding 22 of the 
November 16,1983 Federal Register 
notice, section 6B.09(d)(2) of the State’s 
regulations was found to be less 
effective than 30 CFR 819.19(b) and not 
in accordance with sections 102 and 515 
of SMCRA. The State’s rule, unlike 30 
CFR 819.19(b), did not require that the 
applicant demonstrate in writing to the 
regulatory authority that (1) the volume
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of aU reasonably available spoil is 
insufficient to eliminate the highwall, (2) 
any remnants of the highwall remaining 
after the highwall has been reclaimed to 
the maximum extent technically 
practical shall be stable and shall not 
pose ft hazard to the public health and 
safety or the environment, and [3] spoil 
placed on the outslope during previous 
mining operations shall not be disturbed 
if such disturbances will cause 
instability of the remaining spoil or 
otherwise increase the hazards to the 
public health and safety or to the 
environment Also, West Virginia 
needed to define the term “substantially 
reaffect” in order to ensure that the 
State’s definition is no less effective 
than the Federal definition of “adverse 
physical impact” at 30 CFR 701.5, as 
amended on September 16,1983 (48 FR 
41720-41735).

On January 3,1985, OSM suspended 
its definition of adverse physical impact 
at 30 CFR 701.5. This action was taken 
as a result of an agreement by the 
parties approved in a December 3,1984, 
District Court Order withdrawing 
certain issues from consideration in 
Round III of the present litigation on 
OSM’s permanent program regulations 
(50 FR 257-258). Pending further action 
by OSM, no further action is required by 
the State to amend its definition of 
"substantially reaffect.”

On March 30,1984, the State 
submitted an amendment to section 
6B.09(d){2) of its regulations. The 
amendment satisfied most of OSM’s 
initial concerns; however, it does not 
require the backfill to be designed by a 
qualified registered professional 
engineer nor does it require the backfill 
to be graded to a slope which is 
compatible with the approved 
postmining land use and which provides 
adequate drainage and long-term 
stability as required by 30 CFR 819.19(b) 
(1) and (3), as amended on April 28,
1983. On August 21,1984, the State was 
advised of the deficiencies 
(Administrative Record No. WV 593),

On October 30,1984, the State 
submitted a narrative showing that 
stable fills may be constructed by the 
haulback method on various slopes 
found within the State. However, the 
State did not address the requirement 
that the backfill be designed by a 
qualified registered professional 
engineer or that the backfill be graded to 
a slope which is compatible with the 
approved postmining land use. The State 
did not amend section 6B.09(d)(2) of its 
regulations submitted on June 14,1985. 
Therefore, the Secretary finds that 
section 6B.09(d)(2) of the State’s 
regulations is less effective than 30 CFR

819.09(b) (1) and (3), and that the 
adoption of the amendment by the State 
has failed to fully satisfy condition (1) of 
his approval of the West Virginia 
program at 30 CFR 948.11 (aftl).

2. As discussed in Finding 28 of the 
November 16,1983 Federal Register 
notice, West Virginia’s coal refuse 
regulations, as amended, were found to 
be inconsistent with several Federal 
coal refuse requirements. Specifically, 
the State provisions did not require (a) 
compliance with permanent program 
regulations rather than interim 
regulations; (b) compliance with 
stability standards even if site condition 
indicated that failure would not occur; 
and (c)(i) covering of coal mining waste 
banks with non-toxic and non- 
combustible material as required by 30 
CFR 816.83(c)(4) and 817.83(c)(4), (ii) 
specific construction criteria for 
subdrainage systems as required by 30 
CFR 816.83(a)(3) and 817.83(a)(3). (iii) the 
prohibition of the placement of 
permanent impoundments on 
constructed fills as required by 30 CFR 
816.83(c)(3) and 817.83(c)(3), and (iv) the 
inspection of coal refuse piles as 
required by 30 CFR 816.83(d) and 
817.83(d).

(a) As discussed in the November 16. 
1983 Federal Register notice, section
D. 05(a)(l), D.06(l)(f), E.03(b)(l), E.07 and
E. 09(b)(5) of the State’s coal refuse 
disposal regulations contained 
references to the State’s interim 
regulations which had expired. The 
Secretary found that all references in 
the State’s coal refuse disposal 
regulations must address applicable 
requirements of the State’s permanent 
program regulations. On March 30,1984, 
October 30,1984, and June 14,1985, the 
State submitted amendments to its coal 
refuse disposal regulations at section 
B.57, C.01(b)(3), D.05(a)(l)(a),
D.05(a)(l)(e), D.05(a)(3), D.06(b)(l)(a),
D. 06(b)(l)(f), D.07(b), E.03(b)(l), E.04,
E. 05(a)(3), ED7, E.09(a) and E.09(b)(5). 
Since all references found in the State’s 
coal refuse disposal regulations now cite 
permanent program requirements, the 
Secretary finds that the adoption of the 
amendment will satisfy this portion of 
condition (8) of his approval of the West 
Virginia program at 30 CFR 948.11(a)(8).

(b) Section D.05(f) of the State’s coal 
refuse disposal regulations was found to 
be inconsistent with the Federal 
regulations. Section D.05(f) allowed the 
director to waiver the stability 
requirements if site conditions indicate 
that failure will not occur. The Federal 
regulations at 30 CFR 816.83 do not 
permit a waiver of the basic stability 
requirements. On March 30,1984, the 
State submitted an amendment to its

regulations at section D.05(f) which 
provides that where obvious site 1 
conditions indicate that failure will not 
occur, the director may waive the 
requirement for a stability analysis on 
non-impounding structures so long as 
the design requirements of section 
Dj05(f)(2) are met. OSM advised the 
State that section D.05(f) needed to be 
clarified because if the design 
requirements of section D.05(f)(2) are to 
be met as indicated in section D.05(f), a 
stability analysis will be required to 
prove that the minimum static safety 
factor of 1.5 and the minimum seismic 
safety factor of 1.2 are met as required 
by section D.05(f)(2)(b). On October 30, 
1984, and June 14,1985, West Virginia 
submitted an amendment to its coal 
refuse disposal regulations. Section 
D.05(f) was amended to read, “Where 
obvious site conditions indicate that 
failure will not occur, the director may 
waive the requirement for a stability 
analysis oh non-impounding structures 
so long as all other design requirements 
of section D.05(f)(2) are met.” The State 
clarified that the words “all other” were 
added to ensure that all design 
requirements would be met with the . 
exception of stability analysis. Since 
West Virginia provides for a waiver of 
stability analysis for non-impounding 
coal waste piles, the Secretary finds that 
section D.05(f) of the State’s coal refuse 
disposal regulations is still less effective 
than the current Federal requirements at 
30 CFR 816.83 and 817.83. Accordingly, 
the State has failed to satisfy condition 
(8)(ii) of the Secretary’s approval of the 
West Virginia program at 30 CFR 
948.11(a)(8)(ii).

(c)(i) Section D.07(f) of the State’s coal 
refuse disposal regulations was found to 
be inconsistent with 30 CFR 816.83(c)(4) 
and 817.83(c)(4). Section D.07(f) only 
required a minimum cover of three feet 
of coarse refuse on coal refuse disposal 
areas prior to final soil covering, unless 
otherwise approved by the director. The 
Federal regulations at 30 CFR 
816.83(c)(4) and 817.83(c)(4), however, 
require that coal refuse must be covered 
with four feet of non-toxic and non- 
combustible material, unless a lesser 
amount of cover material is allowed by 
the regulatory authority based on 
physical and chemical analysis. On 
March 30,1984, October 30,1984, and 
June 14,1985, the State submitted 
revisions to its coal refuse diposal 
regulations. The State amended section 
D.07(f) to require the covering of fine 
refuse disposal areas with a minimum 
three-foot layer of coarse refuse prior to 
final covering in accordance with 
section D.07(g) of the “surface mining” 
regulations, unless otherwise approved
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by the director. Since section D.07(g) is a 
requirement of the State’s coal refuse 
disposal regulations, the State should 
delete the reference to its “surface 
mining” regulations the next time it 
amends its regulations. Also, the State 
added a new section D.07(g) which 
provides that at abandonment all coal 
refuse must be covered with a minimum 
of four feet of the best available non
toxic and noncombustible material in a 
manner that does not impede flow from 
subdrainage systems. The director may 
allow less than four feet of cover 
material where it can be demonstrated 
that the requirements of section 4F of 
the State’s surface mining regulations 
can be met. Therefore, the Secretary 
finds that section D.07 (f) and (g) are no 
less effective than the current Federal 
requirements at 30 CFR 816.83(c)(4) and 
817.83(c)(4), and that the adoption of the 
amendment will satisfy condition 
(8)(iv)(A) of his approval of the West 
Virginia program at 30 CFR 
948.11(a)(8)(iv)(A).

(c)(ii) Section D.05(e) of the State’s 
coal refuse disposal regulations was 
found to be inconsistent with 30 CFR 
816.83(a)(3) and 817.83(a)(3). Section 
D.05(e) did not specify that underdrains 
must be constructed of nondegradable, 
non-acid or non-toxic forming rock such 
as gravel, limestone, sandstone, or other 
durable rock that will not slake in water 
and will be free of coal, clay or shale as 
required by 30 CFR 816.83(a)(3) and 
817.83(a)(3) by reference to 30 CFR 
816.71(f)(3) and 817.71(f)(3). The State 
submitted revisions to its coal refuse 
disposal regulations on March 30,1984, 
October 30,1984, and June 14,1985. The 
State revised section D.05(e)(2) to 
require that subdrainage systems be 
constructed of durable rock consisting of 
non-degradable, non-acid or non-toxic 
forming rock such as natural sand or 
gravel, sandstone, or other durable rock 
that will not slake in water and will be 
free of coal, clay or shale. Therefore, the 
Secretary finds that section D.05(e)(2) of 
the State’s coal refuse disposal 
regulations is no less effective than the 
current Federal requirements at 30 CFR 
816.83(a)(3) and 817.83(a)(3), and that the 
adoption of the amendment will satisfy 
condition (8)(iv)(B) of his approval of the 
West Virginia program at 30 CFR 
948.11(a)(8)(iv)(B).

(c)(iii) Section E.08(c)(3) of the State’s 
coal refuse disposal regulations was 
found to be inconsistent with 30 CFR 
816.71(c)(3) and 817.71(c)(3) in that 
section E.08(c)(3) of the State’s 
regulations provided that the director 
could authorize the impoundment of 
water on fills. On March 30,1984, 
October 30,1984, and June 14,1985, the

State submitted revisions to its coal 
refuse disposal regulations. The State 
amended section D.07(a) of its 
regulations to provide that no 
impoundment exceeding 10,000 cubic 
feet of water shall remain upon 
constructed fills upon abandonment. 
Impoundments remaining upon 
abandonment must meet the 
requirements of section 4B.05(e) of the 
surface mining regulations. Since West 
Virginia limits the size of impoundments 
that can remain on constructed fills to 
10,000 cubic feet and because such 
impoundments must comply with the 
requirements of section 4B.05(e) of the 
State’s surface mining regulations, the 
Secretary finds that section D.07(a) of 
the State’s coal refuse disposal 
regulations is no less effective than 30 
CFR 816.83(c)(3) and 817.83(c)(3). 
Accordingly, the adoption of the 
amendment will satisfy condition 
(8)(iv)(C) of the Secretary’s approval of 
the West Virginia program at 30 CFR 
948.11(a)(8)(iv)(C).

(c)(iv) The Secretary found that 
section E.08(d) of the State’s coal refuse 
disposal regulations did not require 
inspection of coal refuse areas as 
required by 30 CFR 816.83(d) and 
817.83(d). On March 30,1984, West 
Virginia submitted a revision to section 
E.08(d)(2) of its coal refuse disposal 
regulations. Section E.08(d) was 
amended to state that inspections may 
include such observations and tests as 
may be necessary to evaluate the 
potential hazard to human life and 
property, to ensure that all organic 
material and topsoil have been removed 
and that proper construction and 
maintenance are occurring in 
accordance with the approved plans and 
specifications. Also, inspections may 
cease when the coal refuse disposal 
area has been properly abandoned in 
accordance with section D.07, or at such 
later time as the director may require.

OSM notified the State on August 21, 
1984, that section E.08(d)(2), unlike 30 
CFR 816.83, provides that a person 
certified by the U.S. Mine Safety and 
Health Administration (MSHA) and 
designated by the operator could inspect 
both impounding and non-impounding 
coal refuse piles. The Federal 
requirements at 30 CFR 816.49(a)(10) and 
816.83(d) provide that a qualified 
registered professional engineer or other 
qualified specialist under the direction 
of the professional engineer shall 
inspect impounding and non-impounding 
refuse piles. On October 30,1984, and 
June 14,1985, the State submitted 
revisions to its definition of “qualified 
person” at section B.53 to clarify that the 
coal refuse embankment and

impoundment inspector certified by 
MSHA would inspect both impounding 
and non-impounding structures under 
the supervision of the operator’s 
engineer. The Secretary finds that the 
revision to the definition of qualified 
person at section B.53 is no less effective 
than 30 CFR 816.49(a)(10) and 816.83(d).

In response to other OSM concerns, 
West Virginia stated in its submittal of 
October 30,1984, that OSM requires 
inspections to be made during 
placement and compaction of mine 
waste materials. The State requires that 
inspections be held every seven days for 
impoundments and quarterly for non
impounding areas. MSHA regulations at 
30 CFR 77.216-3 also require inspections 
every seven days for impounding 
structures. The recent amendments to 
section E.08(d)(2) of the coal refuse 
disposal regulations require that, 
“Inspections may include such 
observations and tests necessary to 
ensure . . . that proper construction and 
maintenance are occurring in 
accordance with the approved plans and 
specifications.” In the State’s opinion, 
this covers the Federal requirement 
because it provides the engineer with 
inspection options. His observations and 
tests must provide him enough basis to 
certify construction and may or may not 
include inspection of refuse placement. 
The Federal regulations at 30 CFR 
816.83(d) and 817.83(d) require quarterly 
inspection of non-impounding coal 
refuse piles throughout construction and 
during critical construction periods. 
Also, regular inspections by the engineer 
or specialist must be conducted during 
the placement and compaction of mine 
waste materials. Although neither 
section E.08(d)(2) nor section 
E.08(d)(3)(c) define the critical 
construction periods, the State’s 
regulations at sections E.08(a), E.08(c)(l), 
E.09(b)(5) and E.09(b)(6) require 
inspections during each major portion of 
the construction sequence and are thus 
no less effective than the Federal 
requirements. However, the Federal 
rules do not provide the engineer or 
specialist with inspection options. The 
Federal regulations at 30 CFR 
816.83(d)(1) and 817.83(d)(1) require that 
regular inspections be conducted during 
the placement and compaction of coal 
mine waste materials. The inspector’s 
construction certification must include 
inspection of coal refuse placement and 
compaction. Therefore, the Secretary 
finds that section E.08(d)(2) of the 
State’s coal refuse disposal regulations 
is less effective than 30 CFR 816.83(d)(1) 
and 817.83(d)(1).

Section E.08(d)(2) of the State's coal 
refuse disposal regulations requires
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weekly inspections o f coal refuse 
impoundments by a qualified person 
until construction has been completed 
and certified. Section E.08(d)(3)(c) also 
requires that an engineer certify coal 
refuse impoundments and non- 
impounding coal refuse areas during 
construction, upon construction and 
annually thereafter until final bond 
release. The Federal regulations at 30 
CFR 816.84(b)(1), 817.84(b)(1), 
816.49(a)(10) and 817.49(a)(10) require 
that inspections of coal refuse 
impoundments be made regularly during 
construction, upon construction and at 
least annually thereafter until removal 
of the structure or release of the 
performance bond. In addition to the 
Federal inspection requirements, coal 
refuse impoundments subject to 30 CFR 
77.216 must be examined in accordance 
with 30 CFR 77.216-3, and all other coal 
refuse impoundments must be examined 
at least quarterly by a qualified person 
as required by 30 CFR 816.49(a)(ll) and 
81Z.49(a)(ll). Although sections
E.08(d)(2) and E.08(d)(3)(c) of the State’s 
coal refuse disposal regulations do not 
provide for the examination of coal 
refuse impoundments and disposal 
areas after construction, section 
E.08(d)(2) does provide that inspections 
may terminate when the coal refuse 
disposal area has been properly 
abandoned or at such later time as the . 
director may require. West Virginia 
clarified that the term coal refuse 
disposal area, as used in this context, 
includes both coal refuse impoundments 
and non-impounding coal refuse areas 
(Administrative Record No. WV 630). 
Therefore, the Secretary interprets the 
State’s regulations as requiring weekly 
inspections of all coal refuse 
impoundments and quarterly 
inspections of non-impounding coal 
refuse areas by a qualified person until 
abandonment. In addition, section 
E.08(d)(3)(c) requires that an engineer 
certify all coal refuse impoundments 
and non-impounding coal refuse areas 
during construction and annually 
thereafter until final bond release. 
Therefore, the Secretary finds that, 
except as discussed above, the State 
inspection frequently requirements for 
coal refuse impoundments and non
impounding coal refuse areas at sections 
E.08(d)(2) and E.08(d)(3)(c) are no less 
effective than the Federal inspections 
and examination requirements at 30 
CFR 816.83(d), 817.83(d), 81684(b)(1), 
817.84(b)(1), 816.49(a) (10) and (11) and 
817.49(a) (10) and (1 1 ).

Section E.08(d)(l) provides that 
inspection reports shall be maintained 
at or near the mine office nearest the 
minesite. The Federal requirements at 30

CFR 816.83(d)(4), 817.83(d)(4), 
816.49(a)(10) and 817.49(a)(10) require 
that each inspection report be 
maintained at or near the minesite, and 
30 CFR 77816-3 requires that the report 
be available at the mine. Since the mine 
office is generally at or near the 
minesite and the Secretary is not aware 
of any problems experienced by 
interested persons during oversight, in 
reviewing inspection reports, the 
Secretary finds that section E.08(d)(l) of 
the State’s coal refuse disposal 
regulations is no less effective than 30 
CFR 816.83(d)(4), 817.83(d)(4), 
816.49(a)(10) and 817.49(a)(10).

On August 21,1984, OSM notified the 
State that neither section E.08(d)(3)(a) 
nor section E.08(d)(3)fc) requires the 
registered professional engineer to 
provide promptly after each inspection a 
certified report to the regulatory 
authority which includes appearances of 
instability, structural weakness and 
other hazardous conditions as required 
by 30 CFR 816.83(d)(2) and 817.83 (d)(2). 
On October 30,1984, the State 
responded to OSM’s concern by stating 
that, “Nowhere does 30 CFR 816.83(d) 
nor 816.83(d)(2) state specifically that a 
report shall be required after each 
appearance of instability, just that 
instability be documented in each 
inspection report. If the instability 
constitutes a condition dangerous to 
human life, property or the environment, 
section E.08(d) requires that the director 
be informed immediately.” The 
Secretary wishes to clarify that the 
Federal provisions require the 
submission of a certified report promptly 
after each inspection, not after each 
appearance of instability. Section 
E.08(d)(3)(a) does require that a report 
must be submitted every thirty days for 
coal refuse structures if requested by the 
director. Also, section E.08(d)(3)(c) 
requires the submission of an engineer’s 
certification for each major portion of 
the construction sequence. However, 
that requirement does not consider the 
possibility that two or more inspections 
might be required during any single 
“major portion of the construction 
sequence.” Since the State’s coal refuse 
disposal regulations also require weekly 
inspections of all coal refuse 
impoundments and quarterly 
inspections of all non-impounding coal 
refuse areas until abandonment, 
certified reports must be filed promptly 
after each of these inspections in order 
to satisfy the Federal requirements. 
Therefore, the Secretary finds that 
section E.08(d)(3)(a) and section 
E.08(d)(3)(c) of the State’s coal refuse 
disposal regulations are less effective 
than 30 CFR 816.49(a){10), 817.49(a)(10),

816.83(d)(2) and 81783 (d)(2) in that the 
engineer is not required to provide the 
regulatory authority with a certified 
report promptly after each inspection of 
coal refuse impoundments or non- 
impounding coal refuse areas.

On August 21,1984, OSM informed 
West Virginia that section E.08(d) of the 
State’s coal refuse disposal regulations 
does not require the certified report on 
the drainage systems and protective 
filters to include color photographs as 
provided by 30 CFR 816.83(d)(3) and 
817.83(d)(3). The State subsequently 
amended its regulations at section 
E.08(d)(3)(a) to require that the 
underdrains and protective filters must 
be supported by color photographs. 
Therefore, the Secretary finds that 
section E.08(d)(3)(a) of the State’s coal 
refuse disposal regulations is no less 
effective than 30 CFR 816.83(d)(3) and 
817.83(d)(3) with respect to the 
requirement that the reports include 
photographs.

As discussed above, the Secretary 
finds that the adoption of the 
amendments by the State to its coal 
refuse disposal regulatons has failed to 
fully satisfy condition (8)(iv)(iv) at 30 
CFR 948.11(a)(8) (iv)(iv| concerning the 
inspection of coal refuse areas and 
impoundments.

(d) In summary, the Secretary finds 
that the adoption of amendments to the 
State’s coal refuse disposal regulations 
has satisfied conditions (8), (8)(iv)(A), 
(8)(iv)(B), (8)(iv)(C) and portions of 
(8))(iv)(iv), but it has failed to satisfy 
condition (8)(ii) concerning the waiver of 
stability requirements and that part of 
(8)(iv)(iv) regarding the inspection of 
coal refuse placement and compaction, 
and the filing of certified reports 
promptly after each inspection of coal 
refuse impoundments or non
impounding coal refuse areas.

3. As discussed in Finding 23 of the 
November 16,1983 Federal Register 
notice, the Secretary found section 
4C.05(h) of the State’s regulations to be 
less effective than 30 CFR 816.67(d)(2) 
and 817.(d)(2).

Section 4C.05(h) of the State’s 
regulations provided that the peak 
particle velocity shall not be exceeded 
at the “nearest" protected structure, 
while 30 CFR 816.67(d)(2) requires that 
the maximum peak particle velocity 
shall not be exceeded at the location of 
“any” dwelling, public building, etc., 
outside the permit area. The Secretary 
was concerned that ground motion 
resulting from a blast, depending on 
topography, location and other factors, 
might be in compliance at the nearest 
protected structures but be excessive at 
a more distant structure. Also, the State
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needed to define or otherwise explain 
the meaning of the term “protected 

. structure” in order to ensure the 
protection of structures listed in 30 CFR 
816.67(d)(2) and 817.67(d)(2).

On March 30,1984, October 30,1984, 
and June 14,1985, the State submitted 
revisions to its surface mining 
regulations at sections 4C.05(h) and 
4C.05(j). Section 40.05(h) was revised to 
identify the maximum peak particle 
velocities allowable at “any” protected 
structure. The State also added section 
4C.05(j) to clarify that protected 
structures include any dwellings, public 
buildings, schools, churches, or 
community or institutional buildings 
outside the permit area in addition to 
those identified in § 2.105, unless they 
are owned by the permittee. Therefore, 
the Secretary finds that sections 
40.05(h) and 4C.05(j) of the State's 
regulations are no less effective than 30 
CFR 816.67(d)(2) and 817.67(d)(2) in that 
they provide that the maximum peak 
particle velocity shall not be exceeded 
at the location of any dwelling, public 
building, school, church, or community 
or institutional building outside the 
permit area. Accordingly, the adoption 
of the amendments by the State will 
satisfy condition (16) of the Secretary’s 
approval of the West Virginia program 
at 30 CFR 948.11(a)(16).

4. As discussed in Finding 24 of the 
November 16,1983 Federal Register 
notice, sections 6B.02, 7B.02, and 8B.02 
of the State’s regulations were found to 
be less effective than 30 CFR 816.41(g) 
and 817.41(g). Although the State 
regulations provided that wells could be 
transferred to another party for further 
use, the regulations did not establish the 
criteria needed to approve such 
transfers.

On March 30,1984, the State 
submitted an amendment to section 
6B.02 of its surface mining reclamation 
regulations. Revised section 6B.02 
provided that a well may be transferred 
to another party for further use after it 
has fulfilled its intended purpose if 
approved by the director. OSM notified 
the State that section 2O-6-13(b)(10)(A) 
of the West Virginia Surface Coal 
Mining and Reclamation Act (WV 
SCMRA) and sections 6B.02, 7B.02 and 
8B.02 of the State’s regulations still did 
not require that all monitoring and 
exploratory wells be sealed prior to 
bond release if not being transferred for 
further use, that well transfers comply 
with all State and local laws, and that 
the permittee remain responsible for the 
proper management of the well until 
bond release as provided by 30 CFR 
816.41(g) and 817.41(g).

On October 30,1984, and June 14, 
1985, the State resubmitted revisions to

sections 6B.02, 7B.02 and 8B.02 of its 
regulations. The revised regulations 
provide that, prior to sealing, all drilled 
holes shall be managed to ensure the 
safety of people, livestock and wildlife; 
however, before final bond release, 
exploratory or monitoring wells must 
either be sealed in a safe and 
environmentally sound manner or, with 
the prior approval of the director, be 
transferred to another party for further 
use. The conditions of the transfer must 
comply with State and local laws, 
regulations, and other requirements. The 
revised provisions incorporate the three 
criteria of 30 CFR 816.41(g) and 817.41(g) 
governing the transfer of wells. Although 
not specifically stated, since a permittee 
cannot transfer or seal exploratory or 
monitoring yvells until the time of final 
bond release, the State provisions 
effectively require that the permittee 
remain responsible for the proper 
management of the well until bond 
release. Therefore, the Secretary finds 
that sections 6B.02, 7B.02 and 8B.02 of 
the State’s regulations are no less 
effective than 30 CFR 816.41(g) and 
817.41(g), and that the adoption of the 
amendments by the State will satisfy 
condition (16) of his approval of the 
West Virginia program at 30 CFR 
948.11(a)(16).

5. As discussed in Finding 25 of the 
November 16,1983 Federal Register 
notice, the Secretary found that section 
3F.01 was less effective than 30 CFR 
778.14(c) and not in accordance with 
section 510(c) of SMCRA. Section 3F.01 
required a listing of each violation 
received by the applicant for any West 
Virginia environmental protection law 
or regulation or for those of any other 
State if the applicant had not operated 
in West Virginia for the past three years. 
Applicants with a history of operating in 
W est Virginia for more than three^years 
would only be required to provide 
information regarding violations of West 
Virginia and Federal laws and 
regulations. Since violations of other 
State laws and regulations would not be 
listed by applicants who have operated 
in the State for more than three years, 
the Secretary found that the director 
would not have all the information 
needed to make the decision concerning 
permit issuance required by section 
3F.02 of the State’s regulations.

The State submitted revisions to its 
regulations at section 3F.01 on March 30, 
1984, October 30,1984, and June 14,1985. 
Section 3F.01, as amended, requires that 
the applicant list each violation notice 
received in connection with any surface 
coal mining operation during the three- 
year period before the application date 
for violations of any environmental law, 
rule or regulation of any State and of

regulations enacted pursuant to Federal 
law pertaining to air or water 
environmental protection. On September
28,1983, OSM revised 30 CFR 778.14(c) 
to require that an applicant list all 
notices of violations and bond 
forfeitures issued to a subsidiary, 
affiliate, or person controlled by or 
under common control with the 
applicant. Although the applicant is 
required to list any and all notices of 
violations of all State and Federal 
environmental protection laws and 
regulations during the three-year period 
prior to the date of application, section 
3F.01 does not require this information 
for subsidiaries, affiliates, and persons 
controlled or under common control 
with the applicant as required by 
revised 30 CFR 778.14(c). Therefore, the 
Secretary finds that revised section 
3F.01 of the State’s regulations is less 
effective than 30 CFR 778.14(c) and is 
less stringent than section 510(c) of 
SMCRA. Accordingly, the adoption of 
this amendment by the State will fail to 
fully satisfy condition (19) of the 
Secretary’s approval of the West 
Virginia program at 30 CFR 948.11(a)(19).

6. As discussed in Finding 29 of the 
November 16,1983 Federal Register 
notice, the Secretary found that section
2.109 of the State’s regulations was less 
effective than 30 CFR 762.5. Section
2.109 defined substantial legal and 
financial commitments in a surface coal 
mining operation to mean that 
significant investments and legal 
commitments had been made in 
activities and facilities such as power 
plants, railroads, coal handling, 
preparation, extraction or storage 
facilities and other capital-intensive 
activities. However, the Federal 
regulations at 30 CFR 762.5 provide that 
substantial legal and financial 
commitments in a surface coal mining 
operation means significant investments 
that have been made on the basis of a 
long-term contract in power plants, 
railroads, coal handling, preparation, 
extraction or storage facilities and other 
capital-intensive activities. West 
Virginia did not require that significant 
investments be based on long-term coal 
contracts.

On March 30,1984, October 30,1984, 
and June 14,1985, West Virginia 
submitted revisions to its regulations at 
section 2.109. The revised provisions 
require that significant investments and 
legal commitments be made on the basis 
of a long-term coal contract. Therefore, 
the Secretary finds that section 2.109 of 
the State’s regulations is no less 
effective than 30 CFR 762.5-, and that the 
adoption of this amendment by the State 
will satisfy condition (36) of his



Fjjderal Register / Vol. 50, No. 133 / Thursday, July 11, 1985 / Rules and Regulations 28331

approval of the West Virginia program 
at 30 CFR 948.11(a)(36).

7. As discussed in Finding 30 of the 
November 16,1983 Federal Register 
notice, the Secretary found that the 
West Virginia program did not provide 
standards for permit approval or denial 
which are no less effective than 30 CFR 
773.15 and in accordance with sections 
510 (b), (c) and 522(e) of SMCRA, and 
which require certain permit conditions 
which are no less effective than those 
contained in 30 CFR 773.17 and in 
accordance with section 510 of SMCRA.

On March 30,1984, the State 
submitted revisions to its program which 
included the “Addendum to Permit” 
form. The addendum contained 
standards for permit approval and 
established permit conditions.to be met 
by the applicant. OSM notified the State 
on August 21,1984, that the proposed 
permit addendum still did not contain 
the findings concerning existing 
structures, experimental practices, 
mountaintop removal, steep slope 
mining and prime farmland required by 
30 CFR 773.15(c) (6) and (8), nor did it 
contain conditions regarding compliance 
with applicable performance standards, 
right of entry, inspection of alleged 
violations reported by a private person, 
and compliance, modification or 
abandonment of existing structures as 
required by 30GFR 773.17 (b), (c), (d) 
and (f). Also, the State did not require 
written findings for significant revisions 
to permits.

On October 30,1984, the State 
submitted revisions to the permit 
addendum dated September 1984 to 
satisfy the deficiencies mentioned 
above. Provided that this form is used as 
an integral part of the permit approval 
process, the Secretary finds that the 
proposed addendum provides standards 
for permit approval or denial which are 
no less effective than those in revised 30 
CFR 773.15(c). The Secretary also finds 
that the proposed addendum contains 
permit conditions which are no less 
effective than those contained in 30 CFR 
773.17. Accordingly, the adoption of the 
amendment by the State and the 
submission of a legal opinion to OSM 
stating that the substantive 
requirements which are set forth only in 
the proposed permit addendum are 
legally enforceable under State law will 
satisfy condition (37) of the Secretary’s 
approval of the West Virginia program 
at 30 CFR 948.11(a)(37).

8. As discussed in Finding 31 of the 
November 16,1983 Federal Register 
notice, the Secretary found that the 
West Virginia program did not require 
coal exploration applications to contain 
a description of the important habitats 
of any threatened or endangered species

and a description of cultural or 
historical resources listed or eligible for 
listing on the National Register of 
Historic Places as required by 30 CFR 
772.12(b) (8), (9) and (12) and section 512 
of SMCRA, nor did it provide standards 
for the approval of coal exploration 
applications as required by 30 CFR 
772.12(d) and sections 512 (a) and (d) of 
SMCRA.

On March 30,1984, the State 
submitted revisions to its coal 
exploration regulations at sections 5A.02 
and 5A.03 which would require coal 
exploration applications to contain 
descriptions of cultural or historical 
resources, threatened or endangered 
species and archeological sites. The 
Federal regulations were amended at 30 
CFR 772.12(b)(9) to only require that 
coal exploration applications contain a 
description of threatened or endangered 
species. However, 30 CFR 772.12(b)(12) 
requires the submission of a map 
showing the location of critical habitats 
of any endangered or threatened 
species. The State’s mapping 
requirements at section 5A.02 do not 
contain a similar provision and will 
have to be amended.

On August 27,1984, OSM notified the 
State that revised section 5A.03 does not 
require, prior to approval of a notice of 
intent to prospect, the director to find in 
writing that the applicant has 
demonstrated that the exploration and 
reclamation described in the application 
(1) will not jeopardize the continued 
existence of an endangered or 
threatened species listed pursuant to 
section 4 of the Endangered Species Act 
of-1973 or result in the adverse 
modification of the critical habitats of 
those species, and (2) will not adversely 
affect any cultural or historic'resources 
listed on the National Register of 
Historic Places, pursuant to the National 
Historic Preservation Act, unless the 
proposed exploration has been 
approved by both the regulatory 
authority and the agency with 
jurisdiction over such matters, as 
required by 30 CFR 772.12(d)(2) (ii) and
(iii). Also, section 5A.03 does not require 
that each approval issued by the 
regulatory authority contain the terms 
and conditions necessary to ensure that 
exploration and reclamation activities 
will be conducted in compliance with 
WV SCMRA and section 5 of the 
regulations as provided by 30 CFR 
772.12(d)(3). The terms and conditions of 
approval should at least contain the 
three conditions set forth at 30 CFR 
772.12(d)(2).

On October 30,1984, the State 
submitted an approval document for all 
notices of intent to prospect for more 
than 250 tons of coal. The State intends

to use this document whenever it 
approves exploration activities 
involving the removal of more than 250 
tons of coal. The Secretary finds that the 
“Notice of Intent to Prospect Approval 
Greater than 250 Tons” document 
contains provisions requiring adherence 
to section 4 of the Endangered Species 
Act of 1973 (16 U.S.C. 1531 et seq.) and 
the National Register of Historic Places, 
pursuant to the National Historic 
Preservation Act, as amended (16 U.S.C. 
470 et seq ., 1976 Supp. V) which are no 
less effective than 30 CFR 772.12(d)(2) 
and which are in accordance with 
section 512 of SMCRA. This document 
also provides standards for the approval 
or disapproval of coal exploration 
applications which are no less effective 
than 30 CFR 772.12(d)(3) and which are 
in accordance with sections 512 (a) and
(d) of SMCRA. However, prior to 
adoption, the State must provide OSM a 
legal opinion stating that the substantive 
requirements which the State intends to 
set forth in its approval document are 
legally enforceable under State law. As 
discussed above, although section 5A.02 
of the State’s regulations is no less 
effective than existing 30 CFR 772.12(b) 
in that coal exploration applications 
must contain descriptions of endangered 
or threatened species, cultural or 
historical resources and known 
archeological resources within the 
proposed exploration area, section 
5A.02 does not require the submission of 
a map showing the location of critical 
habitats of any endangered or 
threatened species as required by 30 
CFR 772.12(b)(12). Accordingly, the 
adoption of the amendments by the 
State will not fully satisfy condition (38) 
of the Secretary’s approval of thé West 
Virginia program at 30 CFR 948.11(a)(38).

9. As discussed in Finding 32 of the 
November 16,1983 Federal Register 
notice, the Secretary found that Section 
4F.08 of the State’s regulations did not 
require evaluating the success of 
revegetation on the basis of statistically 
valid sampling techniques, as required 
by 30 CFR 816.116(a) and 817.116(a). On 
March 30,1984, the State submitted a 
revision to section 4F.08(g) of its 
regulations which provided that 
standards for success must be based on 
statistically valid sampling techniques 
to evaluate ground cover and stocking. 
The State also submitted a revised 
chapter to its Technical Handbook 
concerning revegetation. On August 21, 
1984, OSM identified several areas of 
concern regarding revegetation to which 
the State responded on October 30,1984.

In regard to OSM’s concern that the 
valid sampling techniques mentioned in 
section 4F.08(g) must be: those contained
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in Chapter 20 of the Technical 
Handbook, the State amended section 
4F.08(g) to require that standards for 
success be based on statistically valid 
sampling techniques found in the 
Handbook. However, the Handbook 
provides that, if through field 
observations (ocular estimate) it is 
determined that the site has adequate 
vegetation (more than 70 percent cover) 
or has less than adequate vegetation 
(less than 70 percent cover), no 
statistically valid sampling technique 
need be used. Only in those instances 
where the ground cover appears 
questionable or where the site contains 
areas of questionable cover is the 
determination of success to be based on 
quantitative data that is collected in a 
statistically sound manner. The Federal 
regulations at 30 CFR 816.116 and
817.116 require the collection of 
objective data that can, when necessary, 
be analyzed statistically. As proposed, 
West Virginia plans to continue to use 
the ocular method for determining 
success rates, even though the State has 
established numerical ground cover 
standards based on specific postmining 
land uses. The State informed OSM that 
the seventy (70) percent cover 
requirement found in the Handbook will 
be changed to ninety (90) percent. Once 
the Handbook is revised, the State will 
still only require the use of a valid 
statistical sampling method when 
ground cover is 90 percent. When the 
cover is less or more than 90 percent, the 
State will determine the success rate 
through field observations. Therefore, 
the Secretary finds that the portion of 
the State’s Technical Handbook which 
allows the use of the ocular method for 
determining success is less effective 
than 30 CFR 816.116 and 817.116 which 
only allow valid statistical sampling 
techniques for this purpose.
Furthermore, if the State intends to 
impose requirements by referencing the 
Technical Handbook in its regulations, 
the State must provide OSM with a legal 
opinion stating that the revegetation 
requirements contained in the Technical 
Handbook are legally enforceable under 
State law.

OSM notified the State that while 
sections 4F.08(d) and 4F.08(g) require the 
evaluation of ground cover and stocking, 
they do not require productivity 
measurement when determining 
success, as is required by 30 CFR 816/
817.116 (a)(2), (b)(1) and (b)(2). The State 
responded that past experience with the 
soils and climate of the State indicate 
that the standard which is set forth by 
regulations will be met at the end of the 
five-year responsibility period, and that 
that is productivity. The Federal

regulations at 30 CFR 816/817.116(b) (1) 
and (2) require that the success 
standards and measurement of 
revegetation for sites with grazing or 
pasture postmining land uses include 
both ground cover and productivity 
(production), and that those sites with a 
cropland postmining land use include 
crop production. The State’s comment 
equates ground cover with production. 
However, the State has failed to submit 
quantitative data, research reports or 
other documents that support the 
contention that production standards, as 
required by the Federal rules, will in all 
instances be attained at the end of the 
responsibility period. To be no less 
effective than the Federal rules, the 
State’s rules must require a production 
determination for those land uses where 
a production success standard is 
required by the Federal regulations. 
Therefore, the Secretary finds that 
section 4F.08(d) and 4F.08(g) of the 
State’s regulations are less effective 
than 30 CFR 816/817.116 (a)(2), (b)(1) 
and (b)(2) in that they do not establish 
productivity success standards or 
productivity measurements when 
determining the success of revegetation 
efforts.

Section 4F.08(g) of the State’s 
regulations inaccurately states that 
“standards for success shall be based on 
statistically valid sampling techniques” 
and that "the success standard is ninety 
percent (90%) statistical confidence.” 
Success standards are independent of 
sampling techniques and statistical 
theory. Statistics and sampling 
techniques apply only fo the data 
collection and analysis methods used to 
determine whether the success 
standards have been met. The 90% 
statistical confidence interval is the 
level of probability that the vegetation 
has achieved the success standard. 
Statistical confidence intervals are not 
success standards. In addition, the State 
fails to require that data be analyzed 
using a one-sided test with a 0.10 alpha 
error. It is thus less effective than 30 
CFR 816/817.116(a)(2) in that the State 
rule would permit use of a two-sided 
test. Therefore, for the reasons 
discussed above, the Secretary finds 
that section 4F.08(g) of the State’s 
regulations is less effective than 30 CFR 
816/817.116 (a) and (b).

OSM advised the State that the 
Federal regulations at 30 CFR 816/ 
817.116(a)(2) require that standards for 
success include criteria representative 
of unmined lands in the area being 
reclaimed. Since revegetation must 
equal the ground cover prior to mining, 
West Virginia must provide OSM data 
and other information which support the

standards for perennials, forest land 
and/or wildlife and commercial 
woodland as set forth in sections 4F.08
(d) , (e) and (f). The State standards 
appear to be based on previous Federal 
standards which only establish 
minimum requirements. The States were 
to consider these minimum requirements 
in developing their own standards 
which were to be based on local 
climatological, geographic and soil 
conditions. OSM requested that West 
Virginia verify that the success 
standards set forth in sections 4F.08 (d),
(e) and (f) are representative of 
premining conditions and are based on 
local agricultural or reforestation 
practices. The State provided OSM 
letters from the Wildlife Resources and 
Forestry Divisions of the Department of 
Natural Resources and the U.S. Soil 
Conservation Service. These agencies 
endorsed the proposed success 
standards for perennials, forest land 
and/or wildlife and commercial 
woodland oh a statewide basis. OSM 
recognizes the technical expertise of 
these agencies; however, there is some 
concern that a statewide standard may 
not be appropriate for all sites and 
species in the State. Section 515(b)(19) of 
SMÇRA requires the establishment of a 
vegetative cover at least equal in extent 
of cover of the natural vegetation of 
unmined lands in the area. Standards 
for success should be eqtial to the 
ground cover, production or stocking of 
the natural vegetation of the area prior 
to mining. OSM will monitor the use of 
the Statewide standards during 
oversight to determine if more site- 
specific standards will need to be 
developed by the State.

In summary, the Secretary finds that 
section 4F.08 of the State’s regulations, 
as amended on June 14,1985, is less 
effective than 30 CFR 816/817.116 in that 
it does not (a) require the use of a 
statistically valid sampling technique to 
evaluate the success of revegetation in 
all instances, (b) establish productivity 
standards for grazing land, pasture land 
or crop land and require productivity 
measurements on such sites, and (c) 
require the use of a 90 percent statistical 
confidence interval (i.e., a one-sided test 
with a 0.10 alpha error) in data analysis 
and in the design of sampling 
techniques. Therefore, the adoption of 
the proposed amendment by the State 
will not fully satisfy condition (39) of the 
Secretary’s approval at 30 CFR 
948.11 (a)(39).

10. As discussed in Finding 33 of the 
November 16,1983 Federal Register 
notice, the Secretary found that section 
7C.03(a)(l) of the State’s regulations did 
not provide for the identification of the
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existence of renewable resource lands 
as required by 30 CFR 784.20.

The State submitted revisions to its 
regulations at section 7C.03(a)(l) on 
March 30,1984, October 30,1984, and 
June 14,1985. Revised section 7C.03(a)(l) 
requires the submission of a subsidence 
control, plan which includes a survey 
that identifies structures and renewable 
resource lands and an evaluation of 
whether subsidence could cause 
material damage or diminution of value 
or use of such structures or renewable 
resource lands. Therefore, the Secretary 
finds that section 7C.03(a)(l) of the 
State’s regulations is no less effective 
than 30 CFR 784.20 and is in accordance 
with section 516(b) of SMCRA. 
Accordingly, the adoption of the 
amendment by the State will satisfy 
condition (40) of the Secretary’s 
approval of the West Virginia program 
at 30 CFR 948.11(a)(40).

11. As discussed in Finding 34 of the 
November 16,1983 Federal Register 
notice, the Secretary found that section 
14A.03(a)(3) of the State’s regulations 
did not contain provisions for the 
suspension or revocation of permits 
which are the same as or similar to 
those found at 30 CFR 843.13(a)(3).

On March 30,1984, the State 
submitted an amendment to section 
14A.03(a)(3). Revised section 
14A.03(a)(3) provides that the director 
shall promptly review the history of 
violations of any permittee who has 
been cited for violations of the same or 
related requirements of the law, the 
regulations or the permit during three or 
more inspections of the permit area 
within any 12-month period. After such 
review, the director shall determine 
whether or not a pattern of violations 
exists. Although the provisions of 
section 14A.03(a)(3) are no less effective 
than those of 30 CFR 843.13(a)(3), 
section 14A.03(b) provides in part that, 
taking into account exceptional factors 
present in a case, the director may 
decline to issue a show cause order or 
may vacate an outstanding show cause 
order. On August 21,1984, OSM notified 
the State that it must explain what 
exceptional factors the director may 
consider which would allow him to 
decline to issue or vacate a show cause 
order as provided by section 14A.03(b). 
OSM stated that West Virginia must at 
least clarify by policy that the director 
will not decline to issue or vacate a 
show cause order once a pattern of 
violations occurs and the violations are 
caused willfully or through unwarranted 
failure to comply.

On October 30,1984, West Virginia 
informed OSM that it will adopt a policy 
clarifying what exceptional factors may 
cause the director to decline to issue or

vacate a show cause order. According to 
the State, the director may vacate a 
show cause order if one or more of the 
following exceptional factors can be 
adequately demonstrated: (1) Acts of 
God (to include strike-related 
situations), (2) administrative error, such 
as improperly issued notices of violation 
or cessation orders, or improperly issued 
show cause orders, and (3) 
circumstances deemed beyond the 
operator’s control so long as adequate 
remedial efforts are diligently 
underway. Along with the previously 
mentioned factors, the director may 
decline to issue a show cause order if, 
after a documented investigation, the 
nature of the violations and the rapidity 
of abatement is such that adequate 
compliance is being essentially 
maintained.

The Federal regulation at 30 CFR 
843.13(a)(1) requires that the director 
issue an order to a permittee requiring 
him or her to show cause why his or her 
permit and right to mine under the Act 
should not be suspended or revoked, if 
the director determines that a pattern of 
violations exists or has existed, and that 
the violations were caused by the 
permittee willfully or through 
unwarranted failure to comply. 
Furthermore, 30 CFR 843.5 defines 
“unwarranted failure to comply” as the 
failure of a permittee to prevent the 
occurrence of any violation of his or her 
permit or any requirement of the Act 
due to indifference, lack of diligence, or 
lack of reasonable care, or the failure to 
abate any violation of such permit of the 
Act due to indifference, lack of 
diligence, or lack of reasonable care. 
"Willful violation” means an intentional 
act or omission which violates the Act, 
the regulations, the applicable program, 
or any permit condition required by the 
Act. Section 14A.03(a)(3), like 30 CFR 
843.13, requires that the director 
promptly review the history of 
violations of any permittee who has 
been cited for violations of the same or 
related requirements of the law, the 
regulations or the permit during three or 
more inspections of the permit area 
within any 12-month period. If, after 
such review, the director determines 
that a pattern of violations exists or has 
existed and that the violations were 
caused by the permittee willfully or 
through unwarranted failure to comply 
with the Act, the regulations or the 
permit conditions, the director must 
issue a show cause order as provided by 
section 14A.03(a)(l).

Given the State’s existing show cause 
requirements, it appears that the 
provisions for vacating or terminating 
show cause orders are unnecessary. The 
exceptional factors involving acts of

God and administrative error should be 
given adequate consideration during the 
show cause proceedings themselves. 
Most likely, violations such as those 
mentioned above will not be committed 
willfully or through unwarranted failure 
to comply with the law, the regulations 
or permit conditions. Therefore, under 
the State’s existing requirements, those 
types of violations would not be counted 
toward a pattern of violations. The other 
exceptional factors, involving 
circumstances beyond the operator’s 
control and violations with such rapid 
abatement that adequate compliance is 
being maintained, are inconsistent with 
both the Federal requirements and the 
West Virginia program. On considering 
these factors, the State would only be 
concerned with the speed at which an 
operator abates a violation and not with 
whether the violation was caused 
willfully or through unwarranted failure 
to comply. Therefore, the Secretary finds 
that the provisions of section 14A.03(b) 
of the State’s regulations, as amended 
on June 14,1985, and the proposed 
policy statement of October 30,1984, 
particularly exceptional factors 
involving circumstances beyond the 
operator’s control and rapid abatement 
of violations that ensure adequate 
compliance, are less effective than those 
of 30 CFR 843.13 and are less stringent 
than those of section 521(a)(4) of 
SMCRA. Accordingly, the adoption of 
the amendment by West Virginia has 
failed to fully satisfy condition (41) of 
the Secretary’s approval of the State’s 
program at 30 CFR 948.11(a)(41).

12. As discussed in Finding 35 of the 
November 16,1983 Federal Register 
notice, the Secretary found that the 
State’s regulations at sections 6B.09(c), 
7B .ll(e) and 8B.09(d) did not contain 
provisions concerning the stabilization 
of rills and gullies, as required by 30 
CFR 816/817.95(b).

On March 30,1984, October 30,1984, 
and June 14,1985, the State submitted 
revisions to its regulations at section 
4F.01(g) which include provisions for rill 
and gully stabilization. The Secretary 
finds that section 4F.01(g) of the State’s 
regulations is no less effective than 30 
CFR 816.95(b) and 817.95(b) and is in 
accordance with sections 515 and 516 of 
SMCRA. Accordingly, the adoption of 
the amendment by the State will satisfy 
condition (42) of the Secretary’s 
approval of the West Virginia program 
at 30 CFR 948.11(a) (42).

13. As discussed in Finding 36 of the 
November 16,1983 Federal Register 
notice, the Secretary found that section 
7C.02(d) of the Statels regulations did 
not prohibit underground mining 
activities beneath bodies of water with
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a volume of 20 acre-feet or larger as 
required by 30 CFR 817.121(d).

On March 30,1984, the State 
submitted revisions to its regulations at 
section 70.02(d) which provide that, 
“underground mining activities shall not 
be conducted beneath or adjacent to 
public buildings and facilities, churches, 
schools, hospitals, or impoundments 
with a storage capacity of, or bodies of 
water containing, twenty (20) acre-feet 
or more, unless the director finds that 
material damage will not occur. The 
director may, if necessary to minimize 
the potential for damage, limit the 
percent of coal extraction underneath or 
adjacent to such features or facilities. If 
subsidence causes material damage to 
such features or facilities, the director 
may suspend mining under or adjacent 
to such features or facilities until the 
subsidence control plan is modified.” On 
August 21,1984, OSM notified the State 
that section 70.02(d), as amended, still 
does not require operators to 
demonstrate that mining activities 
underneath or adjacent to certain areas 
will not “reduce the reasonably 
foreseeable use of those features or 
facilities” as provided by 30 CFR 
817.121(d).

On October 30,1984, and June 14,
1985, West Virginia submitted an 
amendment to section 70.02(d) which 
provides that underground mining 
activities shall not be conducted 
beneath or adjacent to public buildings 
and facilities . . unless the director 
hinds that mining will not cause material 
damage or reduce the foreseeable use. 
Therefore, the Secretary finds that 
section 70.02(d) of the State’s 
regulations is no less effective than 30 
CFR 817.121(d) and is in accordance 
with sections 516 (b) and (c) of SMCRA. 
Accordingly, the adoption of the 
amendment by the State will satisfy 
condition (43) of the Secretary’s 
approval of the West Virginia program 
at 30 CFR 948.11(a)(43).

14. As discussed in Finding 38 of the 
November 16,1983 Federal Register 
notice, the Secretary found that sections 
6B.04(e)(5), 8B.04(d)(5), 7B.04(f}(5), 
6B.07(f), and 40.05(0 of the State’s 
regulations were less effective than 30 
CFR 816.41 (i), 817.41(h), 816.79, and 
780.13(c) because they only gave the 
Mine Safety and Health Administration 
(MSHA) thirty days to review permit 
applications for discharging water into 
underground mines, mining within five 
hundred feet of an underground mine, 
and blasting within five hundred feet of 
an underground mine. The State 
considered a failure by MSHA to 
disapprove an application within thirty

days as meaning that MSHA approved 
the proposed mining activity.

On March 30,1984, West Virginia 
advised OSM that it was not planning to 
amend its regulations, but that it was 
seeking a memorandum of 
understanding with MSHA to correct the 
problem to both the State’s and MSHA’s 
satisfaction. The State described the 
proposed procedures that it was 
negotiating with MSHA concerning 
approval/denial of permit applications. 
Also, the State explained that its 
regulations do not mean automatic 
approval within 30 days of notification 
to MSHA, but that MSHA must respond 
within 30 days of notification. 
Corrections within that timeframe would 
allow for a resubmission of the revised 
plan with 30 days for review. On May
30,1984, MSHA notified OSM that it did 
not concur'with the proposed 
modifications to the West Virginia 
program. MSHA’s primary concern was 
that the proposed regulations only gave 
them a 30-day time limit for review. As 
an organization dealing with safety, 
MSHA felt that a thorough review was 
much more important than a timely one 
(Administrative Record No. W V 574).

On July 10,1984, officials from the 
West Virginia Department of Natural 
Resources, the West Virginia 
Department of Mines, MSHA and OSM 
met to discuss the West Virginia 
program amendment. At that meeting, 
West Virginia agreed to amend its 
regulations so as not to limit MSHA’s 
review of permit applications to 30 days 
(Administrative Record No. WV 590).
On August 21,1984, OSM notified West 
Virginia that sections 6B.04(e)(5), 
8B.04(d)(5), 7B.04(f)(5), 6B.07(f) and 
4C.05(f) of the State’s regulations were 
less effective than 30 CFR 816.41(i), 
817.41(h), 816.79 and 780.13(c), 
respectively, in regard to MSHA 
approval of blasting or mining within 
500 feet of an active underground mine 
and of allowing discharges into an 
underground mine.

On October 30,1984, W est Virginia 
submitted revisions to its regulations. 
Section 6B.07(f), as amended, prohibits 
mining within five hundred (500) feet of 
an underground mine not totally 
abandoned without the approval MSHA. 
Section 6B.04(e)(5), 8B.04(d)(5) and 
7B.04(f}(5) were revised to prohibit 
discharging surface water into 
underground mine workings without 
MSHA approval. The Secretary finds 
that sections 6B.04(e)(5), 8B.04(d)(5), 
7B.04(f}(5) and 6B.07(f) of the State's 
regulations are no less effective than 30 
CFR 816.41(i), 817.41(h) and 816.79, 
respectively. However, W est Virginia 
failed to amend section 4C.05(f) of its

surface mining regulations, which 
provides that “No blasting within five 
hundred (500) feet of an underground 
mine not totally abandoned shall be 
permitted except with the concurrence 
of the West Virginia Department of 
Mines, the operator of the underground 
mine, and notification of MSHA with 
opportunity for denial within thirty (30) 
days.”

On June 14,1985, the State submitted 
revisions to its surface mining 
reclamation regulations at section 
4C.05(f). Although the State’s emergency 
regulations put a 30-day limit of MSHA’s 
concurrence, the State’s final regulations 
as approved by the State Legislature on 
April 13,1985, and filed with the 
Secretary of State on June 13,1985, 
specifically require prior concurrence of 
MSHA before blasting can be conducted 
within 500 feet of an underground mine 
not totally abandoned. Furthermore, the 
State advised OSM that it has been 
requiring MSHA approval prior to 
allowing blasting within 500 feet of an 
underground mine not totally 
abandoned (Administrative Record No. 
WV 634). Therefore, because section 
4C.05(f) of the State’s final regulations 
does not limit MSHA’s concurrence to 
30 days, the Secretary finds that section 
4C.05(f) is no less effective then existing 
30 CFR 780.13(c). Accordingly, the 
adoption of the. amendment by the State 
will fully satisfy condition (44) of the 
Secretary’s approval of the West 
Virginia program at 30 CFR 948.11(a)(44).

15. As discussed in Finding 39 of the 
November 16,1983 Federal Register 
notice, the Secretary found that the 
State regulations governing government- 
financed construction were less 
effective than those of 30 CFR Part 707. 
West Virginia eliminated provisions for 
incidental mining from its regulations at 
section 9, and, in so doing, deleted 
standards for coal extraction incident to 
government-financed highway or other 
construction.

On March 30,1984, October 30,1984, 
and June 14,1985, West Virginia 
submitted revisions to its regulations at 
section 9C. The Secretary finds that 
section 9C of the State’s regulations is 
no less effective than 30 CFR Part 707 
and is in accordance with section 528(3) 
of SMCRA. Therefore, the adoption of 
the amendment by the State will satisfy 
condition (45) of the Secretary’s 
approval of the West Virginia program 
at 30 CFR 948.11(a)(45).

16. As discussed in Finding 26 of the 
November 16,1983 Federal Register 
notice, the Secretary found that the 
State’s incidental mining requirements 
at section 9 of the State’s regulations 
and section 20-6-31 of WV SCMRA
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were inadequate. Because West Virginia 
deleted section 9 from its regulations, 
the State deleted the means for 
implementing section 20-6-31 of WV 
SCMRA. The Secretary found that 
condition (20) of the State’s program 
could be removed because West 
Virginia no longer allowed incidental 
coal mining.On March 30,1984, October 30,1984, and June 14,1985, West Virginia 
submitted revisions to its regulations at section 9. Section 9, as amended, contains special permitting requirements and performance standards for incidental coal mining operations in the State. The introduction to section 9 clarifies that the requirements apply to all incidental operations in accordance with section 20-6-31 of WV SCMRA which are less than two acres in size. Projects with incidental coal removal affecting more than two acres must comply with sections 3, 4 and 6 of the State’s surface mining regulations. Since incidental mining operations affecting between two and five acres must comply with the State’s permanent program requirements, the Secretary finds that section 9 of the State’s regulations and section 20-6-31 of WV SCMRA are no less stringent than subsections 528 (2) and (3) of SMCRA.

17. On March 30,1984, October 30,
1984, and June 14,1985, West Virginia submitted revisions to its requirements for an approved person at section 3E of its surface mining reclamation regulations. On August 10,1983, the West Virginia Association of Land Surveyors obtained an injunction preventing the State from enforcing section 3E.01 of the State’s regulations, which limits the persons who may b e , approved to perform the functions set out in Chapter 20, Article 6, sections, 
10(a)(13) and 13(b)(10) of the Code of West Virginia, as amended, to registered professional engineers. The preliminary injunction was scheduled to expire on October 9,1983; however, on October 7, 
1983, Judge Herman Canady extended the expiration date to March 15,1984.The West Virginia Legislature approved 
amendments to section 3E effective March 10,1984, which allow licensed land surveyors to achieve approved person status. On March 12,1984, OSM advised the State that section 507(b}(14) of SM CRA  was amended to give licensed land surveyors the authority to prepare and certify cross sections, maps or plans. The final Federal rule 
implementing the amendment was Published in the Federal Register on April 24,1985, and authorizes qualified registered professional land surveyors to prepare and certify the cross sections,

maps and plans required in applications 
for surface coal mining and reclamation 
permission any State which authorizes 
land surveyors to prepare and certify 
such documents (50 F R 16194-16200). 
Although the amendment and the 
revised rule provide that licensed land 
surveyors can prepare and certify maps, 
plans and cross sections for 
sedimentation ponds and impoundments 
that do not meet the size criteria of 30 
CFR 77.216(a), the construction of 
sedimentation ponds and 
impoundments, regardless of size, still 
has to be certified by a registered 
professional engineer as required by 30 
CFR 816.46(b)(3) and 817.46(b)(3) and 
section 515(b)(10)(B)(ii) of SMCRA.

On March 30,1984, West Virginia 
advised OSM that, in the State’s 
opinion, the amendment to section 
507(b)(14) of SMCRA allows licensed 
land surveyors/approved persons to 
certify the construction of sediment 
control structures, not just the designs. 
On August 21,1984, OSM notified the 
State that section 3E.01 is deficient in 
that it does not require sedimentation 
ponds and impoundments to be certified 
upon construction by a registered 
professional engineer as provided by 30 
CFR 816/817.46(b)(3) and section 
515(b)(10)(B)(ii) of SMCRA. The State 
did not submit any revisions to its 
regulations at section 3E.01 on October
30,1984,. or June 14,1985. Since section 
3E.01 provides that for the purposes of 
section 13(b)(10) of the Act, an approved 
person shall be a licensed land 
surveyor, the Secretary finds that 
section 3E.01 is less effective than 30 
CFR 816/817.46(b)(3) and is less 
stringent than section 515{b)(10)(B)(ii) of 
SMCRA. Accordingly, the Secretary is 
disapproving that portion of section 
3E.01 of the State’s surface mining 
reclamation regulations which provides 
for the certification of siltation 
structures upon construction by persons 
other than a qualified registered 
professional engineer.

18. On December 13,1984, OSM 
sought further clarification from the 
West Virginia Department of Natural 
Resources concerning revisions to 
section 4B.05(c) of the State’s surface 
mining reclamation regulations that 
were submitted on October 30,1984. 
Revised section 4B.05(c) provided for 
quarterly examinations of 
impoundments, but it did not require 
annual inspections of impoundments by 
a registered professional engineer as 
provided by 30 CFR 816/817.49(a)(10) 
(Administrative Record No. WV 617). 
Earlier discussions with the State 
indicated that the State would amend 
former section 4B.05(c} to require the

inspection of an approved structure by a 
registered professional engineer at least 
annually. In addition, the amendment 
would require quarterly examinations of 
non-MSHA type impoundments by a 
qualified person designated by the 
director. This person was to be a State 
inspector (Administrative Record No. 
WV 594). On December 19,1984, the 
State informed OSM that a subsequent 
review of section 4B.05(cJ indicates that 
this particular rule is intended to cover 
all forms of mandated inspections 
concerning drainage systems, including 
impoundments. On January 21,1985, 
West Virginia issued a policy statement 
providing that “Where impoundments 
are involved, at least one quarterly 
inspection per year as mandated by 
section 4B.05(c) must be conducted by a 
person approved under the provisions of 
section 3E of the regulations.” Section 
2.59 of the State’s regulations defines an 
impoundment to mean a closed basin 
constructed for the retention of water, 
sediment or waste (Administrative 
Record Nos. WV 617 and W V 633). 
Therefore, the Secretary finds that, 
except as discussed in Finding 17 above, 
sections 2.59 and 4B.05(c) of the State’s 
regulations, as clarified by the policy 
statement of January 21,1985, are no 
less effective than 3Q CFR 816.49(a) (10) 
and (11) and 817.49(a) (10) and (11).

19. Sections 1.02 (a) and (c) of the 
State’s surface mining reclamation 
regulations are less effective than the 
Federal regulations at 30 CFR 784.20 in 
that they do not require the submission 
of subsidence control plans with all 
permanent program permit applications 
for existing underground mining 
operations. Such operators need only 
submit an acknowledgement letter to 
make the permit application or permit 
complete. West Virginia explained that 
because existing operators 
acknowledged the applicability of the 
permanent program performance 
standards to their operations, it was not 
necessary to require the submission of 
subsidence control plans, especially 
since the State lacked criteria to 
evaluate the viability of such plans.
OSM informed the State that sections 
1.02 (a) and (c) are less effective than 
the Federal requirements, and the 
approval of the State’s regulations on 
November 16,1983, was made without 
any knowledge of the fact that those 
provisions supposedly waived the 
requirement for the submission of 
subsidence control plans by existing 
operations. The State has assured OSM 
that all applications filed after August
15,1983, contain subsidence control 
plans as required by section 7C.03 of the 
State’s regulations.
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On January 11,1985, the State 
published an interpretive rule in the 
W est Virginia R egister to clarify the 
requirements of section 7C.03. The rule 
is intended to provide the operator more 
guidance as to what the subsidence 
control plan must include in order to 
comply with the requirements of section 
7C.03. The interpretive rule took effect 
on May 19,1985 (Administrative Record 
Nos. WV 629 and 635). In addition, the 
State plans to review all outstanding 
underground coal mining permits. Those 
permits which are determined by the 
State to have inadequate subsidence 
control plans will be revised according 
to a schedule developed by the S ta te ., 
OSM will assist the State to ensure that 
this problem is resolved as 
expeditiously as possible. However, 
because sections 1.02 (a) and (c) of the 
State’s proposed surface mining 
regulations do not require the 
submission of subsidence control plans, 
the Secretary finds that portions of 
sections 1.02 (a) and (c) are less 
effective than 30 CFR 784.20. 
Accordingly, the Secretary is 
disapproving section 1.02(a) of West 
Virginia’s regulations to the extent that 
it provides,

Such acknowledgement shall be deemed 
sufficient to make the permit or application 
complete for any new permit requirements 
contained in these regulations and shall 
become a part of the permit;

and section 1.02(c) of West Virginia’s 
regulations to the extent that it provides,

Such acknowledgement shall be deemed 
sufficient to make the application complete 
for any new permit requirements contained in 
these regulations and shall become a part of 
the permit.

20. On June 7,1984, OSM notified the 
State of its concern regarding the State’s 
problems in implementing its approved 
civil penalty system. Review of State 
records indicated that only a few 
notices of violations (DR-15) were 
considered for civil penalty assessment, 
and that no violations cited on 
inspection reports (DR-6) were 
considered for civil penalty purposes 
since the system was approved on 
November 16,1983. On June 29,1984, 
OSM and State officials met to discuss 
the State’s problems in implementing its 
civil penalty system (Administrative 
Record No. WV 588). At that meeting,, 
the State agreed to review all 
enforcement actions taken between 
November 16,1983, and June 29,1984. 
The violations would be reviewed using 
a Code of Violations that the State was 
developing. The Code, which was to list 
the 236 most commonly cited violations, 
would be revised to determine 
assessable and non-assessable

violations and to account for repetitive 
violations. Several meetings were held 
subsequently between OSM and the 
State to discuss proposed revisions to 
the Code of Violations (Administrative 
Record Nos. WV 589, 602, 603 and 604).

On October 30,1984, the State 
submitted revisions to its civil penalty 
program. The revisions include the Code 
of Violations, a description of the 
proposed tracking system for 
enforcement actions, a revised surface 
mine inspection report (DR-6) and 
inspector civil penalty worksheet (DR- 
24A) which is to be completed by the 
inspector for every violation cited. The 
DR-6, in addition to reporting routine 
inspection activities, will be used for 
reporting enforcement actions (non
assessable violations). It will allow 
enforcement actions to be tracked and 
documented in the same manner as a 
DR-15 notice of violation;. The DR-24A 
will indicate whether a violation is 
assessable or non-assessable. If the 
violation is assessable, the DR-24A will 
assist the assessment officer in 
determining the civil penalty amount to 
be assessed.

As previously discussed, the Code of 
Violations sets forth the most commonly 
cited violations and differentiates 
between assessable and non-assessable 
violations. The assessable violations are 
to be reported as notices of violations or 
cessation orders on the DR-15 and the 
non-assessable violations will be* 
reported as enforcement actions on the 
DR-6. To be classified as non
assessable (a) the violation cannot 
cause or have the potential to cause 
adverse environmental impact or pose a 
threat to public health or safety, (b) 
there can be no history of repeat 
violations (i.e., two enforcement actions 
or notices of violation indicating 
noncompliance with the same 
performance standard during the 
preceding twelve months) of the same 
standard and no pattern of violations 
(i.e., three same or similar notices of 
violation within the preceding twelve 
months) of any type, and (c) only 
violations designated in the Code of 
Violations as non-assessable may be 
reported in this way. If a violation is not 
designated non-assessable in the Code, 
an inspector will not be able to consider 
it as non-assessable even if it otherwise 
meets the criteria set forth in the Code. 
OSM has advised the State that the 
State may amend the Code to include 
additional non-assessable violations, 
but only with OSM’s approval. The 
proposed Code of Violations contains 89 
non-assessable and 147 assessable 
violations. Because some non
assessable violations could have the 
potential to. cause adverse

environmental impacts under certain 
circumstances, the Code contains 
provisions allowing the State to assess 
any of the 89 non-assessable violations 
should be circumstances require an 
assessment.

Under the proposed program, the 
maximum abatement time allowed to 
complete remedial measures for non
assessable enforcement actions is 
fifteen days. If an enforcement action 
cannot be abated within fifteen days, 
the Code requires that it must be 
modified to either a notice of violation 
(upon demonstration of good faith by 
the operator) or a cessation order. 
Abatement periods specified in notices 
of violation issued to extend 
enforcement actions cannot exceed 75 
days, hence the maximum abatement 
period for each violation will not exceed 
90 days. The State will include all DR- 
6’s (enforcement actions) and DR-15’s 
(notices of violations) in an operator’s 
history of violations, even if the DR-15 
is issued to extend a DR-6 enforcement 
action. Because DR-6 enforcement 
actions cannot cause or have the 
potential to cause adverse 
environmental impact or threaten public 
health or safety, and because they must 
be abated within fifteen days, these 
violations are classified as non
assessable and will not be considered in 
determining a pattern of violations. Only 
three same or similar violations which 
result in notices of violation within the 
preceding twelve months will be 
considered in determining whether a 
pattern of violations exists for a 
particular operation. Although 
enforcement actions are not considered 
in determining patterns of violations, 
this difference does not render the 
proposed State system less effective 
than the Federal requirements. Since 
enforcement actions must either be 
abated within fifteen days or modified 
to a notice of violation or a cessation 
order, any enforcement action that is not 
abated will be included in a pattern of 
violations determination. Under the 
proposed system, an enforcement action 
cannot be issued when there is a history 
of repeat violations which, as defined by 
the State, is two enforcement actions or 
notices of violation indicating 
noncompliance with the same 
performance standard during the 
preceding twelve months. Failure of an 
operator to abate two enforcement 
actions of the same performance 
standard within a twelve-month period 
will require the State to issue notices of 
violation during the remainder of the 
twelve-month period for those same 
types of violations which would 
otherwise be considered non-assessable
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enforcement actions. All such notices of 
violation issued in lieu of enforcement 
actions will be included in a pattern of 
violations determination. Once the State 
determines that an operation has a 
pattern of violations of any kind, the 
proposed amendment prohibits the State 
inspector from issuing enforcement 
actions for any violations that may be 
committed while the pattern of 
violations exists. Violations which occur 
under these circumstances will be cited 
on DR-15’8 as notices of violation and 
will be considered in pattern of 
violations determinations.

The State also submitted a revision to 
section 14B.01(b) of its regulations which 
provides for discretionary waivers of 
civil penalties if the proposed 
assessment is less than one thousand 
dollars. State inspectors have been 
advised that in the event that he or she 
feels that a penalty of less than $1,000 
should be assessed, justification for 
such action must be included in the DR- 
24A for consideration by the assessment 
officer. In addition, the State also 
developed a policy, to be implemented 
upon the Secretary’s approval, which 
will further clarify section 14B.01(b) of 
the State’s regulations. The policy 
provides that any proposed civil penalty 
assessment which is less than $1,000 
and has an operator negligence rating of 
three or above as indicated in section 5 
of Form DR-24A must be assessed.
These provisions are no less effective 
than 30 CFR 845.12(c).

Therefore, the Secretary finds that the 
proposed State enforcement and civil 
penalty procedures are no less effective 
than the Federal requirements at 30 CFR 
843.12,843.13, 845.11 and 845.12 and are 
the same as or similar to those of 
sections 518 and 521(a) of SMCRA.

Disposition of Public Comments
Public comments on the revised West 

Virginia program were solicited by OSM 
on three different occasions. Comments 
were requested by publication of notices 
in the Federal Register on May 8,1984, 
November 23,1984, and June 19,1985 (49 
FR19525-19527, 49 FR 46168-46169 and 
50 FR 25428-25430). The following is a 
summary of comments received on the 
proposed program amendments and the 
Secretary’s response to those comments.

All comments on the regulations are 
addressed using the revised State 
regulations submitted on June 14,1985 
(Administrative Record No. WV 647) as 
the basis for the comparative analysis 
with the Federal requirements.

Pursuant to section 503(b) of SMCRA 
and 30 CFR 732.17(h)(10)(i), comments 
were solicited from various Federal 
agencies on the proposed amendments 
to the State permanent program. Of

those agencies invited to comment, 
comments were received from the 
following Federal agencies: U.S. 
Department of Agriculture, Soil 
Conservation Service, Forest Service; 
U.S. Department of the Army, Corps of 
Engineers; U.S. Department of Labor, 
Mine Safety and Health Administration; 
U.S. Environmental Protection Agency; 
U.S. Department of the Interior, National 
Park Service, Fish and Wildlife Service; 
and the Advisory Council on Historic 
Preservation.

1. In response to section 30.01 of the 
State’s regulations, which requires that 
the director transmit a copy of the 
complete permit application to the 
Federal, State or local agencies with 
jurisdiction over the potentially affected 
park or historic place so that the agency 
may approve or disapprove the 
proposed operations, the National Park 
Service (NPS) wanted OSM and the 
State of West Virginia to know that1 all 
future correspondence regarding the 
State’s permanent program and its 
interaction with units of the national 
park system should be sent to its Denver 
office. The Secretary has provided this 
information to the State.

2. On April 25,1984, OSM reinitiated 
formal consultation with the U.S. Fish 
and Wildlife Service (FWS) concerning 
the proposed amendments to the West 
Virginia program to satisfy the 
remaining fifteen conditions of approval. 
On June 4,1984, the FW S stated that the 
proposed modifications of March 30, 
1984, by West Virginia do not affect the 
biological opinions of January 5,1981, 
and April 4,1983, concerning the State’s 
regulatory program (Administrative 
Record No. WV 577). The FW S also 
stated that all of the comments made in 
its April 4,1983, letter appear to remain 
valid, as none of the recommended 
changes were made by OSM.

On November 9,1984, OSM requested 
that the FW S reconsider its biological 
opinion issued under Section 7 of the 
Endangered Species Act in view of the 
proposed modifications submitted by 
the State on October 30,1984. Also,
OSM provided the FW S a copy of the 
Secretary’s response to their comments 
of April 4,1983, which appeared in the 
Federal Register on November 16,1983 
(48 FR 52046-52050), and requested that 
they reconsider their comments in view 
of the Secretary's response 
(Administrative Record No. WV 606).
On December 20,1984, the FWS notified 
OSM that based on their review, it 
remains their biological opinion that the 
granting of primacy to West Virginia 
under its amended regulatory program is 
not likely to jeopardize the continued 
existence of endangered or threatened 
species or adversely modify their critical

habitats. The opinion was rendered with 
the understanding that OSM would 
continue its oversight program to ensure 
that West Virginia’s program adequately 
protects endangered and threatened 
species. The FWS also reviewed the 
responses to their earlier comments as 
discussed in the Federal Register of 
November 16,1983. The FWS concluded 
that, “although not all of our 
recommended changes were made in the 
State program, it is clear that OSM gave 
our recommendations careful 
consideration” (Administrative Record 
No. WV 625).

Since the revised regulations 
submitted by the State on June 14,1985, 
did not contain any changes to the 
provisions for threatened or endangered 
species, it was not necessary to request 
a biological opinion on those 
modifications.

3. On May 4,1984, the Secretary 
requested the concurrence of the U.S. 
Environmental Protection Agency (EPA) 
on the West Virginia program 
amendment of March 30,1984. On July 2, 
1984, EPA concurred with the proposed 
modifications to the West Virginia 
program (Administrative Record No.
WV 586).

On December 4,1984, OSM requested 
that EPA reconsider its decision of July
2.1984, because of the revisions 
submitted by the State on October 30, 
1984, to its initial amendment of March
30.1984. On January 25, EPA concurred 
with the modifications submitted by 
West Virginia on October 30,1984. EPA 
concluded that the West Virginia 
program demonstrates the legal 
authority, administrative capability, and 
technical conformity to the Federal 
regulations necessary to maintain water 
quality standards promulgated under the 
authority of the Clean Water Act, as 
amended (33 U.S.C. 1251 e tse q .) and the 
Clean Air Act, as amended (42 U.S.C. 
1837 et seq .) EPA’s concurrence was 
given in fulfillment of the requirements 
of section 503(b)(1) and (2) of SMCRA 
(Administrative Record No. WV 632).

4. EPA stated that minesoil 
classifications required by the State 
should be in keeping with traditional 
soil classification systems and methods. 
The Secretary concurs with this 
comment. Nothing in Sections 4F.02 and 
4F.06 of the State’s surface mining 
reclamation regulation indicates that the 
State will accept anything less than 
traditional soil classification systems 
and methods.

5. EPA stated that reference is made 
in Sections 4F.02 and 4F.06 of the State’s 
regulations to the EPA manual used for 
minesoil and overburden analysis. EPA 
stated that some procedures in the
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reference manual are better than others 
and refinements are continually under 
development. EPA feels that West 
Virginia should continue to revise and 
update such methodology. The EPA 
Manual 600/2-78-054, Field and 
Laboratory Methods Applicable to 
Overburdens and Minesoils, was one of 
several technical publications relied 
upon by OSM for developing the Federal 
requirements at 30 CFR 780/784.22, 
geologic information. West Virginia 
requires that sample collection, 
preparation and analyses by the 
applicant be conducted in accordance 
with standard procedures outlined in the 
EPA Manual or other methods approved 
by the director. The Secretary agrees 
with EPA that the methodology cited in 
the regulations regarding overburden 
analysis should be continually reviewed 
and updated by the State as the 
procedures are revised. To OSM’s 
knowlege, the State is using the most 
current procedures for overburden 
analysis. If advised by EPA, OSM will 
provide the State additional information 
to update its existing methodology and 
clarify which procedures in the 
referenced manual EPA feels are better 
than others.

6. EPA stated that section 4F.10 
should specify years rather than growing 
seasons. Section 4F.10 provides that 
upon expiration of five (5) growing 
seasons following the date of the last 
augmented seeding or planting and upon 
request by the operator for final release, 
a final vegetation evaluation shall be 
made by the inspector. Since section 
2.51 of the State’s regulations defines 
growing season to mean one (1) year, it 
is unnecessary to specify years rather 
than growing seasons in section 4F.10.

7. EPA stated that section 4H.07(a)(l) 
is actually not a sentence, and because 
it is ambiguous, it may be open to 
several interpretations. EPA also stated 
that incremental bonding is acceptable 
when the full bond for any parcel is 
escrowed and not applied to any other 
parcel to be subsequently opened. 
According to EPA, section 4H.07(a)(2) 
does not seem to say this. Furthermore, 
each parcel should be fully bonded and 
that bond not released or applied 
elsewhere until all the conditions of 
reclamation are met. On October 1,1984, 
Judge Flannery remanded the Federal 
incremental bonding requirements at 30 
CFR 800.11(b). Judge Flannery found that 
the Federal rule contradicts the statute • 
and the legislative history to the extent 
that it allows the bond to be posted for 
an area less than the entire area to be 
mined within the initial permit term [See 
In R e: Perm anent Surface M ining  
Regulation Litigation (II), Civil Action

No. 79-1144 (D.D.C. 1984)]. On February
21,1985, OSM suspended its incremental 
bonding requirements at 30 CFR 
800.11(b) to comply with the court order. 
For this reason, the Secretary cannot 
approve specific incremental bonding 
standards, and as a part of regulatory 
reform, the States are being asked to 
amend their programs to delete 
incremental bonding requirements.

8. The Advisory Council on Historic 
Preservation (ACHP) stated that the 
likelihood exists that implementation of 
the State program will result in adverse 
effects upon properties included in or 
eligible for the National Register of 
Historic Places. The ACHP went on to 
say that before approving this 
undertaking, OSM is required to take 
into account its effects on historic 
properties and to afford the ACHP a 
reasonable opportunity to comment in 
accordance with the National Historic 
Preservation Act (16 U.S.C. Sec. 470). In 
order to comply with section 106 of the 
National Historic Preservation Act,
OSM, in its program approval process, 
must obtain State assurance that any 
authorization of surface mining 
reclamation and exploration activities 
will take into account effects on historic 
properties listed or eligible for listing on 
the National Register of Historic Places. 
Sections 20-6-18(b) (4), 19, 20 and 
22(d)(2) of WV SCMRA and sections 
3H.01, 3M.02, 30.01, 30.05 and 5A.02(h) of 
the State’s regulations provide 
protection for historic properties listed 
or eligible for listing on the National 
Register of Historic Places from the 
effects of coal exploration and surface 
coal mining reclamation activities. 
Furthermore, as discussed in Findings 7 
and 8, the use of the proposed permit 
addendum and the coal exploration 
approval document to allow for the 
removal of more than 250 tons of coal 
will ensure the protection of cultural or 
historical resources and known 
archeological sites in the State, provided 
that they aré demonstrated to be legally 
enforceable under State law. OSM will 
continue to monitor the State’s 
enforcement of these provisions to 
ensure the protection of historic, cultural 
and archeological resources in the State.

9. The West Virginia Highlands 
Conservancy (WVHC) stated that the 
provisions of the West Virginia 
regulations at section 14A.03(b) which 
allows the Director to vacate a show 
cause order for“ exceptional factors” is 
inconsisent with 30 CFR 843.13. The 
WVHC also stated that the proposed 
policy submitted by the State in 
response to condition 41 does not 
adequately clarify when special 
dispensation is available, and is not

necessary since West Virginia 
authorities already have the necessary 
flexibility to deal with exceptional 
circumstances during the show cause 
proceedings. The Secretary concurs with 
these comments. See Finding 11 for 
futher discussion of this issue.

10. In regard to the State’s submittal 
letter of October 29,1984, the U.S. Forest 
Service (USFS) inquired what rating is 
above three—a two or a four. The 
Secretary assumes that the comment is 
in regard to the State’s proposed policy 
that will provide that any proposed civil 
penalty assessment which is less than 
$1,000 and has an operator negligence 
rating of three or above must be 
assessed. The rating factors for 
negligence are contained in Section 
14B.02 of the State’s regulations. The 
proposed penalty rating for negligence is 
0-8. The rating above three would be 
four.

11. The USFS stated the State’s 
response to condition 1 does not address 
appropriate handling of “deep soil 
swale” situations or the handling of 
situations where anticipated “rock 
bench” actually is a soft disaggregating 
shale or fire clay. The USFS concluded 
that either provides a more unstable 
situations than that which is directly 
addressed in the discussion. As 
discussed in Finding 1, the Secretary 
concluded that the proposed narrative 
does not satisfy the initial condition, 
and the State must amend its program to 
require that the backfill of auger mining 
operations involving remined areas be 
designed by a qualified registered 
professional engineer.

12. The USFS stated that section 
E.05(a)(3)(b) of the State’s coal refuse 
regulations is ambiguous in that 
placement of layers for compaction shall 
be approximately parallel with the 
proposed finish grade and shall be 
deposited in uniform horizontal layers. 
According to the USFS, construction 
cannot abide by both stipulations. The 
requirement concerns the downslope 
placement of fill material when used in 
the construction of diversion ditches. 
The Secretary agrees that depending on 
the grade not all material may be 
deposited in true horizontal layers, but 
the proposed language is necessary and 
does not render the requirement 
meaningless.

13. The USFS commented that section 
E.08(d)(3)(a) should be rephrased to 
read, “color photos will not provide 
support for structures of any type.” 
Section E.08(d)(3)(a) currently provides 
that the underdrains and protective 
filters must be supported by color 
photographs. Section E.08(d)(3)(a) is no 
less effective than 30 CFR 816/
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817.83(d)(3) which require the certified 
report on the drainage system and 
protective filters to include color 
photographs. However, the State will 
have to provide OSM further 
clarification later regarding the size, 
number and when such photographs 
should be taken of the underdrains and 
protective filters. A discussion of this “ 
issue is contained in Finding 2(c)(iv).

14. The USFS stated that the reporting 
requirements at section E.08(d)(3)(c) 
should also include a statement of 
maximum depth and concurrent relevant 
elevations of any impounded waters 
overthe past year. The reporting 
requirements of section E.08(d)(3)(c) for 
impounding and non-impounding coal 
refuse piles are no less effective than the 
Federal requirements at 30 CFR 816/ 
817.49(a){10) and 816/817.83(d)(2).

15. The USFS stated that the 
inspection of sediment control structures 
or diversions constructed prior to thè 
construction of an embankment 
foundation cannot be inspected at the 
same time as construction of an 
embankment foundation. According to 
the USFS, the only appropriate time to 
inspect the construction of any structure 
is during its construction—not during 
the later work on some other items. At 
issue was whether or not the State’s 
coal refuse regulations require 
inspections at each critical construction 
period. As discussed in Finding 2(c)(iv), 
the State’s regulations require 
inspections at each major portion of the 
construction sequence, but they do not 
require inspection during the placement 
and compaction of coal waste materials.

16. The USFS stated that neither the 
Federal nor the State regulations 
address the question of where the 
records will be kept between the time 
when the operation ceases and final 
bond release. As discussed in Finding 
2(c)(iv), the Secretary concluded that 
section E.08(d)(l) is no less effective 
than 30 CFR 816/817.83(d)(4) and 816/ 
817.49(a)(10) since the inspection reports 
will be maintained at or near the mine 
office nearest the minesite. Under the 
State’s requirements, the inspection 
reports will be kept at or near the mine 
office nearest the minesite until final 
bond release.

17. The USFS stated that section 
4F.08(g) only addresses valid sampling 
techniques directed toward cover and 
stocking. Productivity, unless 
specifically redefined for the limited 
case, involves more than cover or 
stocking whether taken separately or in 
combination. As discussed in Finding 9, 
the Secretary concurs with this 
comment.

18. The USFS stated that neither the 
OSM comment of August 21,1984,

concerning section 4F.08(d), the State’s 
reply, nor section 4F.08(e) and (f) make 
it clear as to what standards are desired 
or required for legumes or perennial 
grasses. OSM’s comment, which was 
primarily editorial, sought clarification 
from the State regarding Section 
4F.08(d). OSM simply felt that section 
4F.08(d) should be retitled “Standards 
for Grazing Lands or Pasture Lands” so 
that the standards for legumes and 
perennial grasses required in section 
4F.08(d) would not appear to conflict 
with the standards for legumes and 
perennial grasses required in sections 
4F.08(e) and (f). The State chose not to 
retitle this section. As discussed in 
Finding 9, section 4F.08(d) is less 
effective than 30 CFR 816/817.116(b)(l).

19. The USFS stated that the State 
indicated that section 7A.03(b) was 
revised, but the revision discussed in the 
August 1984 errata sheet does not 
conform with the current language of 
that section. The State has made 
changes to its regulations at sections 
7A.03(a) and 7A.G3(b). The State 
replaced the commas which separated 
the two sections with periods.

20. The USFS stated that the State did 
not reply to OSM’s proposed condition 
comment of August 21,1984. According 
to the USFS, since section 10 of the 
State’s regulations is still reserved, 
OSM’s comment is still valid. When 
initially proposed, section 10 of the 
State’s regulations contained the coal 
refuse disposal requirements. The State 
later promulgated its coal refuse 
standards as separate regulations. 
Section 10 of the State’s surface mining 
reclamation regulations, as submitted on 
June 14,1985, contains NPDES 
requirements. The OSM comment that 
the USFS mentions concerns the 
certification of impoundments by a 
registered professional engineer. See 
Finding 17 for a discussion of this issue.

21. The USFS stated that under types 
of enforcement actions, there is 
ambiguity between Item Id and Item 3a 
concerning what is to be done when a 
DR-6 enforcement action is not 
corrected within the specified 15-day 
period. Item Id  provides that DR-6 
enforcement actions not remedied 
within 15 days must be modified to 
either a cessation order or a notice of 
violation upon demonstration of good 
faith by the operator. Item 3a merely 
reconfirms that a cessation order will be 
issued for failure of an operator to abate 
a DR-6 enforcement action within 15 
days unless extended. See Finding 20 for 
further discussion of this issue.

22. The Federal Mine Safety and 
Health Administration (MSHA) objected 
to the State’s requirements at sections 
4C.05(f), 6B.04(e), 6B.07(f), 7B.04(f)(5) and

8B.04(d)(5) which only allow MSHA 30 
days to review permit applications for 
discharging water into underground 
mines, mining within five hundred feet 
of an underground mine and blasting 
within five hundred feet of an 
underground mine. As explained in 
Finding 14, West Virginia revised its 
regulations on October 30,1984, and 
June 14,1985, so as not to limit MSHA’s 
review of permit applications to 30 days.

23. MSHA stated that, while section 
7C.02(d) provides that underground 
mining activities shall not be conducted 
beneath or adjacent to impoundments 
with a storage capacity of 20 acre feet or 
more unless the director finds that 
material damage will not occur, the 
operator should be aware that MSHA 
also has regulations concerning this 
subject at 30 CFR 75.1716. OSM has 
advised the State of MSHA’s 
requirement. The State is aware that 
there are other State and Federal 
requirements which must be complied 
with before mining can be conducted 
beneath or adjacent to impoundments. 
The State revised section 7C.02(d) to be 
no less effective than OSM’s 
requirements at 30 CFR 817.121(d). See 
Finding 13 for a discussion of this issue.

24. MSHA stated that the State’s coal 
refuse disposal regulations only mention 
MSHA approval under Section E.11, 
Burning Refuse Piles. MSHA concluded 
that this could be misleading to the 
operator because MSHA also has 
requirements governing coal refuse 
disposal at 30 CFR 77.214 through 77.217. 
Section E.11 requires the approval of 
MSHA and the director before 
extinguishing coal refuse fires. The State 
is not trying to mislead the operator. The 
State requires MSHA’s approval for 
extinguishing coal refuse fires because 
OSM’s regulations at 30 CFR 817.87 
contain a similar requirement. The 
State’s regulations do not have to 
contain or reference all Federal 
regulations governing coal refuse 
disposal. The State regulations contain 
OSM’s requirements because, with 
program approval, the Department of 
Natural Resources was designated as 
the primary regulatory authority in West 
Virginia.

25. MSHA stated that the West 
Virginia regulations at section 
D.05(d)(a)(l) provide that precipitation 
values may be obtained from Technical 
Paper 40, U.S. National Weather 
Service. MSHA recommends the use of 
the probable maximum precipitation 
(PMP) values contained in 
Hydrometeorological Report No. 51, U.S. 
Department of Commerce. PMP is 
defined as the theoretically greatest 
amount of precipitation for a given
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duration that is physically possible over 
a particular drainage basin at a certain 
time of year. According to MSHA, PMP 
values are somewhat higher in the 
Hydrometeorological Report No. 51.

OSM’s requirements at 30 CFR 816/ 
817.49(a)(2) provide that the design of 
impoundments must be certified by a 
qualified registered professional 
engineer using current, prudent 
engineering practices and any design 
criteria established by the regulatory 
authority. OSM’s regulations do not 
specify what technical publication must 
be used to obtain PMP values. Since 
current engineering practices must be 
used in designing impoundments, it is 
intended that the most current PMP 
values should also be used. The 
Secretary agrees that the State should 
use the most current technical 
publications to obtain PMP estimates.

According to the National Weather 
Service, the most current PMP estimates 
are contained in Hydrometeorological 
Report No. 51, which contains all 
seasonal PMP values for 6-hour to 72- 
hour durations, Hydrometeorological 
Report No. 52, which instructs the user 
on how to apply the PMP data, and 
Hydrometeorological Report No. 53, 
which contains seasonal variations of 
PMP estimates for ten-square-mile areas 
of the United States east of the 105th 
meridian. According to the National 
Weather Service, the PMP estimates 
contained in Hydrometeorological 
Report No. 51 are precise for only the 
western third of the State that parallels 
the Ohio River. Due to orographic 
effects, the PMP values for the 
remaining two-thirds of the State are not 
exact and should be further refined by 
the user when applied.

26. MSHA stated that its guidelines 
are more stringent than W est Virginia’s 
design requirements at section 
D.05(d)(a)(l). MSHA recommends more 
severe design storms in the following 
cases:

MSHA
recom
mends

WV regulations

L “Large" Low 
Hazard
Impoundments (i.e. 
>40' deep or 
>1000 A.F.

%  PMP.__ P,oo +  .40 (PMP— Pioo)

It. "Small" Moderate 
Hazard (¡.a <40' 
or <1000 A.F.

*4 PMP..... P.OO+.40 (PMP ~  P m» )

III. “ Large” Moderate 
Hazard (i.a >40 ft. 
or >1000 A.F.

PMP......... P « ,+ .4 0  (P M P -P ,,»)

MSHA concluded that in West 
Virginia, the quantity Pioo +  .40 
(PMP~Pioo) is generally a little less than
0.5 PMP. The only significant difference 
is Case III in which MSHA’s criteria are

more stringent. West Virginia’s design 
requirements for impoundments 
incorporate most of the standards set 
forth in Technical Release No. 60 
published by the U.S. Soil Conservation 
Service. As explained in the State's coal 
refuse disposal regulations at section 
D.05(b), West Virginia classifies 
impoundments on the basis of the 
potential loss that would result due to a 
failure. Class A impoundments are 
located in rural or agricultural areas 
where failure may damage farm 
buildings, agricultural land or Secondary 
highways. Failure of the structure would 
cause only loss of the structure and loss 
of property use, such as related roads, 
but with little damage to adjacent 
property. Any impoundments exceeding 
25 feet in height measured at the 
downstream toe or with a 200 acre-feet 
or larger storage volume or having a 
watershed exceeding 500 acres cannot 
be a Class A structure. Class B 
impoundments are located in 
predominately rural agricultural areas 
where failure may damage isolated 
homes, primary highways or minor 
railroads or cause interruption of 
relatively important public utilities. 
Failure of the structure may cause great 
damage to property and project 
operations. Class C impoundments are 
located whfcre failure may cause loss of 
life, serious damage to homes, industrial 
and commercial buildings, important 
public utilities, primary highways, or 
main railroads. This classification must 
be used if a failure might cause loss of 
human life. Section D.05(d)(a)(l) 
requires that Class A impoundments be 
designed for a minimum of Pioo+0.12 
(PMP~Pioe) inches of rainfall in six 
hours plus three feet of freeboard. Class 
B impoundments be designed for a 
minimum of Pioo+0.40 (PMP~Pioo) 
inches of rainfall in six hours plus three 
feet of freeboard and Class C 
impoundments be designed for the 
probable maximum precipitation of the 
appropriate duration. Case I appears to 
describe a Class A structure. However, 
in West Virginia, no impoundment 
exceeding twenty-five feet in height or 
200 acre-feet of storage volume or 
having a watershed that exceeds 500 
acres can be classified as a Class A 
structure. Therefore, all three examples 
are representative of Class B structures.

As explained by MSHA, the State’s 
design requirements for Class B 
structures are fairly consistent with 
theirs for large low hazard 
impoundments (Case I) and small, 
moderate hazard impoundments (Case
II) . However, their criteria for large 
moderate hazard impoundments (Case
III) are more stringent than the State’s

standards. MSHA requires such 
structures to be designed for the 
probable maximum precipitation event 
of the appropriate duration, whereas the 
State requires them to be designed for a 
minimum of Pioo+0.40 (PMP ~Pioo) f  
inches of rainfall in six hours plus three 
feet of freeboard. The Federal 
regulations at 30 CFR 77.216 require 
MSHA’s approval when the proposed 
structure can impound water, sediment, 
or slurry to an elevation of five feet or 
more above the upstream toe of the 
structure and can have a storage volume 
of twenty-acre feet or more; or impound 
water, sediment or slurry to an elev3tion 
of twenty feet or more above the 
upstream toe of the structure; or present 
a hazard to coal miners as determined 
by MSHA. Since the large, moderate 
hazard impoundments described in Case 
III would impound water to an elevation 
greater than or equal to forty feet or 
have a storage volume greater than or 
equal to 1,000 acre-feet, the operator 
would have to submit the plans for the 
design and construction of such 
structures to MSHA for approval as 
required by 30 CFR 77.216(b).

Furthermore, section 4B.05(a)(8) of the 
State’s surface mining reclamation 
regulations requires that any sediment 
control structure which impounds water 
to an elevation of five feet or more 
above the upstream toe of the structure 
and can have a storage volume of 
twenty acre-feet or more, or which 
impounds water to an elevation of 
twenty feet or more above the upstream 
toe of the structure, must be constructed, 
inspected and abandoned in accordance 
with 30 CFR 77.216. Coal refuse 
impoundments, however, are not 
required to comply with 30 CFR 77.216. 
Although the State’s design 
requirements for large moderate hazard 
coal refuse impoundments, i.e. >40 feet 
or >1,000 acre-feet, are less stringent 
than MSHA’s requirements, plans for a 
structure of that size would have to be 
reviewed and approved by MSHA, and 
it would have to be designed and 
constructed in accordance with MSHA 
standards regardless of the State’s 
requirements at section D.05(d)(a)(l). 
Also, section D.05(b)(l)(c) provides that 
an impoundment must be classified as a 
Class C impoundment if failure would 
cause possible loss Of life. As 
mentioned, Class C impoundments must 
be designed for the probable maximum 
precipitation of the appropriate 
duration. Most likely a coal refuse 
impoundment of the size described 
above would cause probable loss of life 
and would, by the State’s own 
requirements, have to be designed for
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the probable maximum precipitation 
event.

Secretary’s Decision
The West Virginia permanent 

regulatory program is hereby amended 
to indicate: the approval, with certain 
exceptions, of the March 30,1984, 
October 30,1984, and June 14,1985, 
amendments as set forth herein, the 
disapproval of portions of sections 1.02
(a) and (c) and 3E.01 of West Virginia’s 
surface mining reclamation regulations 
as set forth in 30 CFR 948.12, and the 
removal of the conditions of approval 
placed on the West Virginia program as 
set forth at 30 CFR 948.11(a)(8),
(8)(iv)(A), (8)(iv)(B), (8)(iv)(C), (14), (16), 
(36), (37), (40), (42), (43), (44) and (45).
The Secretary will take appropriate 
steps under 30 CFR Part 733 to terminate 
the State program if provisions 
correcting the deficiencies are not made 
by the date specified in 30 CFR Part 948. 
The approval of the amendments, the 
disapprovals and the removal of 
conditions are being made retroactive to 
August 27,1984, to concide with West 
Virginia’s adoption of its surface mining 
reclamation and coal refuse disposal 
regulations. Retroactive approval is 
necessary to ensure no adverse effect on 
State enforcement actions taken since 
that date, and to ensure that no one will 
be unreasonably injured as a result of 
detrimental reliance on a later effective 
date because the State has been 
enforcing these regulations since August
27,1984.

Additional Information

1. Com pliance W ith the N ational 
Environm ental P o licy  A c t

The Secretary has determined that 
pursuant to the section 702(d) of 
SMCRA, 30 U.S.C 1292(d), no 
environmental impact statement need be 
prepared on this rulemaking.

2. E xecutive O rder N o. 12291 and the 
Regulatory F le x ib ility  A c t

On August 28,1981, the Office of 
Management and Budget (OMB) granted 
OSM an exemption from sections 3, 4, 7 
and 8 of Executive Order 12291 for 
actions directly related to approval or 
conditional approval of State regulatory 
programs. Therefore, this action is 
exempt from preparation of a Regulatory 
Impact Analysis and regulatory review 
by OMB.

The Department of the Interior has 
determined that this rule will not have a 
significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq .). This rule will not 
impose any new requirements; rather it

will ensure that existing requirements 
established by SMCRA and the Federal 
rules will be met by the State.

3. Paperw ork R eduction A ct
This rule does not contain information 

collection requirements which require 
approval by the Office of Management 
and Budget under 44 U.S.C. 3507.

4. Environm ental Protection A g en cy  
(EPA) Concurrence

On July 2,1984, and January 25,1985, 
the EPA transmitted its written 
concurrence on the West Virginia 
program amendments submitted on 
March 30, and October 30,1984, as they 
related to air or water quality standards 
under the authority of the Clean Air Act, 
as amended (42 U.S.C. 1857 et seq.) and 
the Clean Water Act, as amended (33 
U.S.C. 1251 et seq.) (Administrative 
Record Nos. WV 586 and WV 632).
Since the revised regulations submitted 
by West Virginia on June 14,1985, did 
not involve changes to proposed air and 
water quality standards that EPA had 
not already reviewed, it was not 
necessary to obtain EPA concurrence on 
those revisions.

List of Subjects in 30 CFR Part 948
Coal mining, Intergovernmental 

relations, Surface mining, Underground 
mining.

Accordingly, 30 CFR Part 948 is 
amended as set forth herein.

Dated: July 8,1985.
Leona A. Power,
A cting A ssistant S ecreta ry , L and and  
M inerals M anagem ent.

PART 948— W EST VIRGINIA

30 CFR Part 948 is amended as 
follows:

1. The authority citation for Part 948 
continues to read as follows:

Authority: Pub. L  95-87, Surface Mining 
Control and Reclamation Act of 1977 (30 
U.S.C. 1201 et seq .).

2. 30 CFR 948.11 is amended by 
removing and reserving paragraphs 
(a)(14), (16), (36), (37), (40), (42), (43), (44) 
and (45) and by revising paragraphs 
(a)(1), (8), (19), (38), (39) and (41) to read 
as follows:

§ 948.11 Conditions of State regulatory 
program approval.

(a) * * *
(1) Steps will be taken to terminate 

the approval found in § 948.10 unless 
West Virginia submits to the Secretary, 
by January 11,1986, copies of 
regulations or other program 
amendments which include provisions 
for augering on previously mined areas

which are no less effective than 30 CFR 
819.19(b) (1) and (3) and which are no 
less stringent than sections 102 and 515 
SMCRA.
* * * * *

(8) Steps will be taken to terminate 
the approval found in § 948.10 unless 
West Virginia submits to the Secretary, 
by January 11,1986, copies of 
promulgated regulations or other 
program amendments which eliminate 
the waiver of stability analyses for non
impounding coal waste piles where site 
conditions indicate that failure will not 
occur, which require that regular 
inspections be conducted during the 
placement and compaction of coal mine 
waste materials as required by 30 CFR 
816.83(d)(1) and 817.83(d)(1), and which 
require that the engineer provide the 
regulatory authority with a certified 
report promptly after each inspection of 
coal refuse impoundments and non- 
impounding coal refuse areas as 
required by 30 CFR 816.49(a)(10), 
817.49(a)(10), 816.83(d)(2) and 
817.83(d)(2).
* * * * *

(19) Steps will be taken to terminate 
the approval found in § 948.10 unless 
West Virginia submits to the Secretary, 
by January 11,1986, copies of 
promulgated regulations or other 
program amendments which require that 
the applicant list in the permit 
application all violation notices received 
by that person, or by any subsidiary, 
affiliate or persons controlled by or 
under common control with the 
applicant, in connection with any 
surface coal mining and reclamation 
operation during the three-year period 
preceding the date of application as 
required by 30 CFR 778.14(c).
* * * * *

(38) Steps will be taken to terminate 
the approval found in § 948.10 unless 
West Virginia submits to the Secretary, 
by January 11,1986, copies of 
promulgated regulations or other 
program amendments which require that 
coal exploration applications contain a 
map showing the location of critical 
habitats of any endangered or 
threatened species listed pursuant to the 
Endangered Species Act of 1973 (16 
U.S.C. 1531 et seq.) as required by 30 
CFR 772<12(b)(12).
* * * * *

(39) Steps will be taken to terminate 
the approval found in § 948.10 unless 
West Virginia submits to the Secretary, 
by January 11,1986, copies of 
promulgated regulations or other 
program amendments which (i) require 
the use of a statistically valid sampling 
technique to evaluate the success of
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revegetation in all instances as required, 
(ii) establish productivity success 
standards and require productivity 
measurements when determining the 
success of revegetation efforts on 
grazing land, pasture land and crop 
land, and (iii) require the use of the 90 
percent statistical confidence interval 
and a one-sided test with a 0.10 alpha 
error in data analysis and in the design 
of sampling techniques, all in a manner 
no less effective than 30 CFR 816.116 
and 817.116.
★  *  *  *  *

(41) Steps will be taken to terminate 
the approval found in § 948.10 unless 
West Virginia submits to the Secretary, 
by January 11,1986, copies of 
promulgated regulations or other 
program amendments which eliminate 
those provisions allowing the Director to 
decline to issue a show cause order or to 
vacate an outstanding show cause order 
due to exceptional factors beyond the 
operator’s control.

3. 30 CFR 948.12 is amended by adding 
new paragraphs (h) and (i) to read as 
follows:

§ 948.12 State program provisions found 
inconsistent with Federal law or less 
effective than Federal regulations.
♦  *  ♦  dr e

(h) Section 1.02(a) of West Virginia’s 
surface mining reclamation regulations 
is found less effective than the Federal 
regulations at 30 CFR 784.20 to the 
extent that it provides that “Such 
acknowledgement shall be deemed 
complete for any new permit 
requirements contained in these 
regulations and shall become a part of 
the permit;’’ and section 1.02(c) of the 
West Virginia regulations is found less 
effective than the Federal regulations at 
30 CFR 784.20 to the extent that it 
provides thaT “Such acknowledgement 
shall be deemed sufficient to make the 
application complete for any new permit 
requirements contained in these 
regulations and shall become a part of 
the permit,"

(i) Section 3E.01 of West Virginia’s 
surface mining reclamation regulations 
is found inconsistent with section 
515(b)(10(B)(ii) of SMCRA and less 
effective than the Federal regulations to 
the extent that it provides that for the 
purposes of section 13{b)(10) of the Act 
(now § 22A-3-12(b)(10) of the West 
Virginia Energy Act) an approved 
person shall be a “licensed land 
surveyor.”

4. 30 CFR 948.15 is amended by adding 
new paragraph (h) to read as follows:

§ 948.15 Approval of regulatory program 
amendments.
* * * * *

(h) The following amendments 
submitted to OSM on March 30,1984, 
October 30,1984, and June 14,1985, are 
approved effective August 27,1984, 
subject to the remaining conditions set 
forth in § 948.11: West Virginia’s revised 
surface mining reclamation and coal 
refuse disposal regulations dated July 
15,1983, and July 22,1981, respectively; 
the permit addendum and Chapter 20, 
Revegetation, of the Technical 
Handbook for Surface Mining; West 
Virginia’s revised surface mining 
reclamation and coal refuse disposal 
regulations dated August 27,1984; the 
addendum to a permit or significant 
revision to a permit; the coal exploration 
approval document; the State’s revised 
civil penalty procedures, which include 
a Code of Violations for determining 
assessable and non-assessable 
violations; and West Virginia’s final 
surface mining reclamation and coal 
refuse disposal regulations, which were 
approved by the West Virginia 
Legislature on April 13,1985, and which 
took effect on June 13,1985.
(FR Doc. 85-16509 Filed 7-10-84; 8:45 amj
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DEPARTMENT OF TH E INTERIOR 

30 CFR Part 948

West Virginia Permanent Regulatory 
Program; Proposal To  Supersede 
Provisions of State Law

AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior.
ACTION: Proposed rule.

s u m m a r y :  This document announces 
and seeks public comment on a 
proposed action by OSM to preempt and 
supersede certain provisions of Article 
Three of Chapter 22A of the Code of 
West Virginia, which article is part of 
the West Virginia Energy Act (WVEA). 
The provisions proposed for preemption 
and supersession involve the exclusion 
of support facilities from the definition 
of surface-mining operations, the 
establishment of special requirements 
for surface-mining operations two acres 
or smaller in size, final bond release 
requirements, the Commissioner’s 
authority to grant variances from 
performance standards, limits on an 
operator’s liability for injuries sustained 
by citizens accompanying inspectors, 
and the Commissioner’s authority to 
issue permits to applicants in violation 
of Federal laws or the environmental 
laws of other States.

This action is being taken because the 
Director has initially determined that 
these provisions are inconsistent with 
the requirements of SMCRA. The 
Director’s determination is based on the 
reasons cited in Findings 4,5, 6 ,7 ,8  and 
10 of the section entitled ‘‘Director’s 
Findings” in a separate notice of final 
rulemaking pertaining to the West 
Virginia permanent regulatory program 
(hereinafter referred to as the West 
Virginia program), which is also 
appearing in today’s Federal Register.
d a te s : Written comments or other 
information relevant to these actions not 
received by 4:00 p.m. on August 12,1985 
will not necessarily be considered in the 
decision process.
a d d r es s es : Written comments should 
be mailed or hand delivered to: Office of 
Surface Mining, Charleston Field Office, 
Attn: West Virginia Administrative 
Record, 603 Morris Street, Charleston, 
West Virginia 25301.

Copies of the West Virginia program, 
proposed modifications, and the 
administrative record on the West 
Virginia program are available for 
public review and copying at the OSM 
offices and the State regulatory 
authority office listed below, Monday

through Friday, 9:00 am . to 4:00 p.m., 
excluding holidays.
Office of Surface Mining, Charleston 

Field Office, 603 Morris Street, 
Charleston, W est Virginia 25301, 
telephone: (304) 347-7158 

Office of Surface Mining, 1100 *‘L” Street 
NW., Room 5124, Washington, D.C. 
20240, telephone: (202) 343-4855 

West Virginia Department of Energy, 
1615 Washington Street, East 
Charleston, W est Virginia 25305, 
telephone: (304) 348-3267 
In addition, copies of the West 

Virginia program and proposed 
modifications are available fcr 
inspection and copying during regular - 
business hours at the following 
locations:
Office of Surface Mining, Morgantown 

Area Office, 75 High Street, Room 229, 
Morgantown, West Virginia 26505, 
telephone: (304) 291-4001 

Office of Surface Mining, Beckley Area 
Office, 119 Appalachian Drive, 
Beckley, West Virginia 25801, 
telephone: (304) 255-5265 

FOR FURTHER INFORMATION CONTACT:
Mr. James C. Blankenship, Jr., Director, 
Charleston Field Office, Office of 
Surface Mining, 603 Morris Street, 
Charleston, W est Virginia 25301, 
telephone: (304) 347-7158 
SUPPLEMENTARY INFORMATION:
I. B ackgrou nd

Detailed background on the actions 
proposed in this document can be found 
in a notice of final rulemaking pertaining 
to the West Virginia program which also 
appears in today’s Federal Register.
II. Director’s Findings and Proposed 
Actions
1. Support F a cilities

Pursuant to section 505(b) of SMCRA 
and 30 CFR 730.11(a), the Director 
proposes to preempt and supersede 
specific wording in WVEA section 
22A-3-3(w)(2), which is part of the 
definition of ‘‘surface-mining 
operations,” The complete text reads as 
follows:

(2) The areas upon which the above 
activities occur or where such activities 
disturb the natural land surface. Such 
areas shall also include any adjacent 
land, the use of which is incidental to 
any such activities; all lands affected by 
the construction of new roads or the 
improvement or use of existing roads to 
gain access to the site of such activities 
and for haulage; and excavations, 
workings, impoundments, dams, 
ventilation shafts, entryways, refuse 
banks, dumps, stockpiles, overburden 
piles, spoil banks, culm banks, tailings, 
holes or depressions, repair areas, 
storage areas, processing areas, shipping

areas and other areas upon which are 
sited structures, facilities, or other 
property or materials on the surface, 
resulting from or incident to such 
activities: Provided, That such activities 
do not include the extraction of coal 
incidental to the extraction of other 
minerals where coal does not exceed 
sixteen and two-thirds percent of the 
tonnage of minerals removed for 
purposes of commercial use or sale, or 
coal prospecting subject to section 
seven of this article: Provided, however, 
That permanent facilities not within the 
area being mined and not directly 
involved in the excavation, loading, 
storage, or processing of the coal shall 
not be subject to the provisions of this 
article. Such facilities include, but are 
not limited to, offices, garages, 
bathhouses, parking areas, and 
maintenance und supply areas.

The specific wording proposed for 
preemption and supersession is:

Provided, however, That permanent 
facilities not within the area being 
mined and not directly involved in the 
excavation, loading, storage, or 
processing of the coal shall not be 
subject to the provisions of this article. 
Such facilities include, but are not 
limited to, offices, garages, bathhouses, 
parking areas, and maintenance and 
supply areas.

The Director proposes to take this 
action because he has initially 
determined that this provision is 
inconsistent with section 701(28)(B) of 
SMCRA, based on the reasons cited in 
Finding 4 of the section entitled 
“Director’s Findings” in a separate 
notice of final rulemaking pertaining to 
the West Virginia program, which is 
also being published in today’s Federal 
Register.

2. S p ecia l R equirem ents fo r  M in es N ot 
E xceedin g  Two A cres

Pursuant to section 505(b) of SMCRA 
and 30 CFR 730.11(a), the Director 
proposes to preempt and supersede, in 
part, specific wording in WVEA section 
22A-3-9a(a)(8), which sets bonding 
requirements for surface-mining 
operations affecting two acres or less. 
The complete text of WVEA section 
22A-3-9a(a)(8), reads as follows:

(8) A bond, or cash or collateral 
securities or certificates of the same 
type, in the form as prescribed by the 
director and in the minimum amount of 
five thousand dollars per acre, for a 
maximum disturbance of two acres, 
exclusive of roadways and temporary 
spoil placement. The bond shall be 
payable to the state of W est Virginia 
and conditioned that the applicant shall 
complete regarding to approximate
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original contour and revegetation of all 
disturbed areas; and

The specific wording proposed for 
preemption and supersession is the 
phrase “exclusive of roadways and 
temporary spoil placement.”

The Director proposes to take this 
action because, to the extent that this 
language could be interpreted as 
allowing operations affecting in excess 
of two acres to qualify for the special 
requirements, this provision is 
inconsistent with section 528(2) of 
SMCRA and is less effective than the 
definition of “affected area” at 30 CFR 
701.5. The Director’s determination is 
based on the reasons cited in Finding 5 
of the section entitled “Director’s 
Findings” in a separate notice of final 
rulemaking pertaining to the West 
Virginia program also appearing in 
today’s Federal Register. The Director 
recognizes West Virginia’s authority to 
establish whatever bonding 
requirements it chooses for operations 
affecting two acres or less; the proposed 
preemption and supersession would 
only prohibit the use of bonded area 
criteria to define the size of the affected 
area as well.

3. F in a l B ond R elea se  Requirem ents
Pursuant to section 505(b) of SMCRA 

and 30 CFR 730.11(a), the Director 
proposes to preempt and supersede 
specific wording in WVEA section 22A- 
3—23(c)(3), which in certain 
circumstances would permit final bond 
release prior to attainment of 
revegetation in accordance with the 
approved reclamation plan. The 
complete text of WVEA section 22A-3- 
23(c)(3) reads as follows:

(3) When the operator has completed 
successfully all surface mining and 
reclamation activities, the release of the 
remaining portion of the bond, but not 
before the expiration of the period 
specified in subdivision (20), subsection
(b), section twelve of this article: 
Provided, That the revegetation has 
been established on the regraded mined 
lands in accordance with the approved 
reclamation plan: Provided, however, 
That such a release may be made where 
the quality of the untreated postmining 
water discharged is better than or equal 
to the premining water quality 
discharged from the mining site.

The specific wording proposed for 
preemption and supersession is:

Provided, however, That such a 
release may be made where the quality 
of the untreated postmining water 
discharged is better than or equal to the 
premining water quality discharged from 
the mining site.

The Director is proposing to take this 
action because he has initially

determined that this provision is 
inconsistent with section 519(c)(3) of 
SMCRA, based on the reasons cited in 
Finding 6 of the section entitled 
“Director’s Findings” in a separate 
notice of final rulemaking pertaining to 
the West Virginia program also 
appearing in today’s Federal Register,

4. V ariances From  Perform ance 
Standards

Pursuant to section 505(b) of SMCRA 
and 30 CFR 730.11(a), the Director 
proposes to preempt and supersede 
WVEA section 22A-3-12(e), which 
grants the Commissioner authority to 
allow variances from performance 
standards, in its entirety. The complete 
text proposed for preemption and 
supersession reads as follows:

(e) The commissioner may permit 
variances from the requirements of this 
section: Provided, That the watershed 
control of the area is improved:
Provided, however, That complete 
backfilling with spoil material shall be 
required to completely cover the 
highwall, which material will maintain 
stability following mining and 
reclamation.

The Director is proposing to take this 
action because he has initially 
determined that this provision is 
inconsistent with section 515(e)(3) of 
SMCRA, based on the reasons cited in 
Finding 7 of the section entitled 
“Director’s Findings” in a separate 
notice of final rulemaking pertaining to 
the West Virginia program also 
appearing to today’s Federal Register.

5. O perator L ia b ility  Lim its
Pursuant to Section 505(b) of SMCRA 

and 30 CFR 730.11(a), the Director 
proposes to preempt and supersede 
specific wording in WVEA section 
22A-3-15(g), which limits operator 
liability for injuries suffered by èitizens 
accompanying inspectors on inspections. 
The complete text of WVEA section 
22A-3-15(g) reads as follows:

(g) Whenever on the basis of 
available information, including reliable 
information from any person, the 
commissioner has cause to believe that 
any person is in violation of this article, 
any permit condition or any regulation 
promulgated under this article, the 
commissioner shall immediately order 
state inspection of the surface-mining 
operation at which the alleged violation 
is occurring unless the information is 
available as a result of a prior State 
inspection. The commissioner shall 
notify any person who supplied such 
reliable information when the state 
inspection will be carried out. Such 
person may accompany the inspector 
during the inspection: Provided, That

except for deliberate and willful acts, 
the permittee, his authorized agent or 
employees, and the inspector whom 
such person is accompanying, shall not 
be held civilly liable for any injury to 
such person during the inspection trip. 
Any such person accompanying an 
inspector on an inspection shall be 
responsible for supplying any safety 
equipment required for his use.

The specific wording proposed for 
preemption and supersession is:

Provided, That except for deliberate 
and willful acts, the permittee, his 
authorized agent or employees, and the 
inspector whom such person is 
accompanying, shall not be held civilly 
liable for any injury to such person 
during the insepction trip.

The Director is proposing to take this 
action because he has initially 
determined that this provision is 
inconsistent with section 521(a)(1) of 
SMCRA, based on the reasons cited in 
Finding 8 of the section entitled 
"Director’s Findings” in a separate 
notice of final rulemaking pertaining to 
the West Virginia program also 
appearing in today’s Federal Register. 
The Director previously set aside an 
identical provision in section 20-6-15(g) 
of the now-repealed WV SCMRA as 
being inconsistent with Section 521(a)(1) 
of SMCRA (49 FR 1489-1490 January 12, 
1984).

6. Perm it Issu a n ce to Persons in  
Violation o f F ed era l Law s or 
Environm ental Law s in  O th er States

Pursuant to Section 505(b) of SMCRA 
and 30 CFR 730.11(a) the Director 
proposes to preempt and supersede 
specific wording in WVEA section 22A- 
3-18(c), which governs permit issuance 
to persons with violations. The complete 
text of WVEA section 22A-3-18(c) reads 
as follows:

(c) Where information available to the 
department indicates that any surface
mining operation located in the state of 
W est Virginia, owned or controlled by 
the applicant, is currently in violation of 
this article or other environmental laws 
or regulations, the permit shall not be 
issued until the applicant submits proof 
that such violation has been corrected 
or is in the process of being corrected to 
the satisfaction of the commissioner or 
the department or agency which has 
jurisdiction over the violation, and no 
permit may be issued to any applicant 
after a finding by the commissioner, 
after an opportunity for hearing, that the 
applicant or the operator specified in the 
application controls or has controlled 
mining operations with a demonstrated 
pattern o4willful violations of this 
article of such nature and duration with
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such irreparable damage to the 
environment as to indicate an intent not 
to comply with the provisions of this 
article: Provided, That if the 
commissioner finds that the applicant is 
or has been affiliated with, or managed 
or controlled by, or is or has been under 
the common control of, other than as an 
employee, a person who has had a 
surface-mining permit revoked or bond 
or other security forfeited for failure to 
reclaim lands as required by the law of 
this State, he shall not issue a permit to 
the applicant: Provided, however, That 
subject to the discretion of the 
commissioner and based upon a petition 
for reinstatement, permits may be issued 
to any applicant if, after the revocation 
or forfeiture, the operator whose permit 
has been revoked or bond forfeited shall 
have paid into the special reclamation 
fund any additional sum of money 
determined by the commissioner to be 
adequate to reclaim the disturbed area, 
and the commissioner is satisfied that 
the petitioner will comply with this 
article.

The specific wording proposed for 
preemption and supersession is the 
phrase “located in the state of West 
Virginia” in the first clause, and the 
phrase “of this article” following 
“demonstrated pattern of willful 
violations”.

The Director is proposing to take this 
action because he has initially 
determined that these phrases render 
the State law inconsistent with section

510(c) of SMCRA, based on the reasons 
cited in Finding 10 of the section entitled 
“Director’s Findings” in a separate 
notice of final rulemaking pertaining to 
the West Virginia program also 
appearing in today’s Federal Register.

The Director is now soliciting public 
comment on his proposal to preempt and 
supersede those portions of the WVEA 
which he has found to be inconsistent 
with SMCRA and less effective than the 
Federal regulations in a separate notice 
of final rulemaking also appearing in 
today’s Federal Register. If no evidence 
is received demonstrating why these 
provisions should not be preempted and 
superseded, a final notice will be 
published to effect the supersession of 
these provisions of the WVEA by 
Federal law. This action, if taken, will 
require the State to operate and enforce 
the approved program as if the 
preempted and superseded provisions 
did not exist.

III. Procedural Requirements
1. Com pliance W ith the N ational 

Environm ental P o lic y  A c t: The 
Secretary has determined that pursuant 
to section 702(d) of SMCRA, 30 U.S.C. 
1292(d), no environmental impact 
statement need be prepared on this 
rulemaking.

2. E xecu tive O rd er N o. 12291 and the 
R egulatory F le x ib ility  A c t: On August 
28,1981, the Office of Management and 
Budget (OMB) granted OSM an 
exemption from sections 3, 4, 7 and 8 of 
Executive Order 12291 for actions

directly related to approval or 
conditional approval of State regulatory 
programs. Therefore, this action is 
exempt from preparation of a regulatory 
impact analysis and regulatory review 
by OMB.

The Department of the Interior has 
determined that this rule would hot have 
a significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). This rule would not 
impose any new requirements; rather, it 
would ensure that existing requirements 
established by SMCRA and the Federal 
rules would be met by the State.

3. Paperwork Reduction A ct: The rule 
does not contain information collection 
requirements which require approval by 
the Office of Management and Budget 
under 44 U.S.C. 3507.

List of Subjects in 30 CFR Part 948
Coal mining, Intergovernmental 

relations, Surface mining, Underground 
mining.

Authority: Pub. L. 95-87, S u rfa ce  M ining 
C ontrol an d  R ecla m a tio n  Act o f  1977 (30 
U .S.C . 1201 et seq .).

Dated: July 8,1985.
Jed  D. C h risten sen ,

A cting D irector, O ffice o f S u rfa ce M ining.
[FR Doc. 85-16511 Filed 7-10-85; 8:45 am] 
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