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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 314
[Docket No. 82N-0293)

New Drug and Antibiotic Regulations;
OMB Approval of Requirements;
Clarifications

Correction

In FR Doc. 85-12358 beginning on page
21237 in the issue of Thursday, May 23,
1985, make the following correction:

§314.430 [Corrected]

On page 21238, third column, in
§ 314.430, the paragraph designated as
“(1)" should have been designated as
ll[e)ll.

BILLING CODE 1505-01-M

DEPARTMENT OF DEFENSE

Department of the Navy
32 CFR Part 706

Certifications and Exemptions Under
the International Regulations for
Preventing Coliisions at Sea, 1972;
Amendment

AGENCY: Department of the Navy, DOD.
ACTION: Final rule.

SUMMARY: The Department of the Navy

is amending its certifications and
exemptions under the International
Regulations for Preventing Collisions at
Sea, 1972 (72 COLREGS), to reflect that
the Secretary of the Navy has
determined that USS LONG BEACH
(CCN 9) is a vessel of the Navy which,
due to its special construction and
purpose, cannot comply fully with 72
COLREGS without interfering with its
special function as a naval cruiser. The
intended effect on this rule is to warn
mariners in waters where 72 COLREGS
apply.

EFFECTIVE DATE: May 10, 1985.

FOR FUATHER INFORMATION CONTACT:
Caplain Richard j. McCarthy, JAGC,
U.S. Navy, Admiralty Counsel, Office of
the judge Advocate General, Navy
Department, 200 Stovall Street,
Alexandria, VA 22332~2400, Telephone
number: (202) 325-9744.

_SUPPLEMENTARY INFORMATION: Pursuant

to the authority granted in 33 U.S.C. 1805
and Executive Order 11964, the
Department of the Navy amends 32 CFR
Part 708. This amendment provides
notice that the Secretary of the Navy
has certified that USS LONG BEACH
{CGN 9) is a vessel of the Navy which,
due to its special construction and
purpose, cannot comply fully with 72
COLREGS: Annex , section 3(a),
pertaining to the location of the forward
masthead light in the forward quarter of
the ship, and Annex I, section 3(a)
pertaining to the horizontal distance
between the forward and aft masthead

lights. Full compliance with the above.
mentioned 72 COLREGS provisions
would interfere with the special
functions and purposes of the ship. The
Secretary of the Navy has also certified
that the above-mentioned lights are
located in closest possible compliance
with the applicable 72 COLREGS
requirements,

Maoreover, it has been determined. in
accordance with 32 CFR Parls 296 and
701, that publication of this amendment
for public comment prior to adoption is
impracticable, unnecessary, and
contrary to public interest since it is
based on the technical findings that the
placement of lights on this ship in a
manner differently from that prescribed
herein will adversely affect the ship's
ability to perform its military functions

List of Subjects in 32 CFR Part 706

Marine safety, Navigation (water),
and Vessels.

PART 706—{AMENDED]

Accordingly, 32 CFR Part 706 is
amended as follows:

1. The authority for Part 706 continues
to read in part as follows:

Authority: Execative Order 11964 and 33
US.C.1805 * * *.

§706.2 [Amended]

1. Table Five of § 706.2 is amended by
adding the following naval ship to the
list of vessels therein to indicate the
certifications issued by the Secretary of
the Navy:
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Dated: May 10, 1885,
James P. Goodrich,
Acting Secretary of the Navy.

{FR Doc. 85-13501 Filed 6-5-85; 8:45 am|
BILLING CODE 3810-AE-M
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12 CFR Part 706

Certilications and Exemptions Under
the International Regulations for
Preventing Collisions at Sea, 1972;
Amendment

acency: Department of the Navy, DOD.
acrion: Final rule,

suMMARY: The Department of the Navy
is smending its certifications and
exemptions under the International
Regulations for Preventing Collisions at
Sea, 1972 (72 COLREGS), to reflect that
the Secretary of the Navy has
determined that USS NICHOLSON (DD
482) and USS COMTE DE GRASSE {DD
@74) are vessels of the Navy which, due
to their special construction and
purpose, cannot comply fully with
certain provisions of the 72 COLREGS
without interfering with their special
functions as naval destroyers. The
intended effect of this rule is to warn
mariners in waters where 72 COLREGS
apply.

EFFECTIVE DATE: May 10, 1885.

FOR FURTHER INFORMATION CONTACT:
Captain Richard J. McCarthy, JAGC,

US. Navy, Admiralty Counsel, Office of
lhe judge Advocate General, Navy
Department, 200 Stovall Street,
Alexandria, VA 22332-2400, Telephone
namber: (202) 325-9744.

SUPPLEMENTARY INFORMATION: Pursuant
lothe authority granted in 33 U.S.C. 1605
and Executive Order 11964, the
Department of the Navy amends 32 CFR
Part 706. This amendment provides

notice that the Secretary of the Navy

bas certified that USS NICHOLSON (DD
%2) and USS COMTE DE GRASSE (DD
#4) are vessels of the Navy which, due
o their special construction and

purpose, cannot comply fully with 72
COLREGS: Annex I, section 3(a),
pertaining to the placement of the

frward masthead light in the forward
juarter of the ship, and Annex I, section
#a), pertaining to the placement of the
ifter masthead light and the horizontal
dstance between the forward and after
masthead lights, without interfering with
their special functions as naval
destroyers. The Secretary of the Navy
ks also certified that the above-
eationed lights are located in closest
possible compliance with the applicable
2 COLREGS requirements.

Moreover, it has been determined, in
Sccordance with 32 CFR Parts 296 and
701, that publication of this amendment
foe public comment prior to adoption is

impracticable, unnecessary, and
conltrary to public interest since it is
based on technical findings that the
placement of lights on these ships in a
manner differently from that prescribed
herein will adversely affect the ships’
abilities to perform their military
functions,

List of Subjects in 32 CFR Part 706

Marine safety, Navigation (water),
and Vessels.

PART 706—{AMENDED)

Accordingly, 32 CFR Part 706 is
amended as follows:

1. The authority for Part 708 continues
to read in part as follows:

Authority: Executive Order 11964 and 33
USC.1606* * “

§706.2 [Amended]

2. Table Five of § 706.2 is amended by
adding the following Navy ships to the
list of vessels therein to indicate the
certifications issued by the Secretary of
the Navy:
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Dated: May 10, 1985, personnel practices, and is being
James F. Goodrich, published by‘themeDeputmensumt ::{d the
Acting Secretary of the Navy. Navy solely for
[FR Doc. 85-13502 Filed 6-5-85; 8:45 am| interest of the Wblichinmmﬁmem with
BILLING 5 U.S.C. 552(a)(1). It has been
b determined that invitation of public
commenl! on this amendment prior to
SR adoption would be impracticable and is
Regulations Supplementing the Manual not required under the public
for Courts-Martial rulemaking provisions of 32 CFR Parts

AGENCY: Department of the Navy, DoD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
is amending the regulations
supplementing the Manual for Courts-
Martial in order to reflect changes to
Chapter I of the Manual of the Judge
Advocate General,

EFFECTIVE DATE: July 17, 1964,

FOR FURTHER INFORMATION CONTACT:
Lieutenant Commander P. M. Jones,
JAGC, U.S. Navy, Military Justice
Division, Office of the Judge Advocate
General, 200 Stovall Street, Alexandria,
Virginia 22332, Telephone Number: (202)
325-9800.

SUPPLEMENTARY INFORMATION: Pursuant
to the authority cited below, the
Department of the Navy amends 32 CFR
Part 719, which is derived from Chapter
I of the Manual of the Judge Advocate
General, to reflect changes in that
regulation. The amendment relates to
internal Naval management and

296 and 701. It has also been determined
that his final rule is not a “major rule"
within the criteria specified in Executive
Order 12488, and does not have
substantial impact on the public.
List of Subjects in 32 CFR Part 719

Military law, Military personnel.
PART 719—{AMENDED]

Accordingly, 32 CFR Part 719 is
amended as follows:

1. The authority citation for Part 719
continues to read as follows:

Authority: 3 U.S.C, 301; 5 U.S.C. 301; 10
US.C. 815; 5021, and 5148; 32 CFR 700,208 and

. 7001202,

2. Section 719.112 is amended by
revising the italicized heading and the
first sentence of paragraph (a), the
italicized heading and the first and
second sentences of paragraph (b), the
italicized heading and the first sentence
of paragraph (c), the italicized heading
and the second sentence of paragraph
(d), paragraph (f), and the italicized
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heading and the first and second
sentences of paragraph (g), to read as
follows:

§719.112 Authority to grant immunity
from prosecution.

(8) General. In certain cases involving
more than one participant, the interests
of justice may make il advisable to grant
immunity, either transactional or ‘
testimonial, to one or more of the
participants in the offense in
consideration for their testifying for the
Government or the defense in the
investigation and/or the trial of the
principal offender. * * *

(b) Procedure. The written
recommendation that a cerfain witness
be granted either transactional or
testimonial immunity in consideration
for testimony deemed essential to the
Government or the defense shall be
forwarded to an officer competent to
convene a general court-martial for the
witness for whom immunity is
requested, i.e., any officer exercising
general court-martial jurisdiction. Such
recommendation will be forwarded by
the trial counsel or defense counsel in
cases referred for trial, the pretrial
investigating officer conducting an
investigation upon preferred charges,
the counsel or recorder of any other
fact-finding body, or the investigator
when no charges have yet been
preferred, * * *

{c) Civilian withesses. Pursuant to 18
U.S.C. 6002 and 68004, if the testimony or
other information of a civilian witness at
a court-martial may be necessary in the
public interest, and if the civilian
witness has refused or is likely to refuse
to testify or provide other information
on the basis of a privilege against self-
incrimination, then the approval of the
Attorney General of the United States or
his designate must be obtained prior to
the execution or issuance of an order to
testify to such civilian witness. * * *

(d) * * * See section 0116f of the
Manual of the Judge Advocate General
regarding relations between the
Departments of Defense and Justice.

(f) Post-testimony procedure. After a
witness immunized in accordance with
paragraphs (c) and (d) of this section
has testified, the following information
should be provided to the United States
Department of Justice, Criminal
Division, Immunity Unit, Washington,
D.C. 20530 via the Judge Advocate
General (Code 20).

(1) Name, citation, or other identifying
information, of the proceeding in which
the order was requested.

{2) Date of the examination of the
wimess.

(3) Name and residence address of the
wilness.

(4) Whether the witness invoked the
privilege,

(5) Whether the immunity order was
used,

(6) Whether the witness testified
pursuant to the order.

(7) If the witness refused to comply
with the order, whether contempt
proceedings were instituted, or are
contemplated, and the result of the
contempt proceeding, if concluded. A
verbatim transcript of the witness'
testimony, authenticated by the military
judge, should be provided to the Judge
Advocate General at the conclusion of
the trial. No testimony or other
information given by a civilian witness
pursuant to such an order to testify (or
any information directly or indirectly
derived from such testimony or other
information) may be used against him in
any criminal case, except a prosecution
for perjury, giving a false statement, or
otherwise failing to comply with the
order.

(g) Review. Under some
circumstances, the officer granting
immunity to a witness may be
disqualified from taking reviewing
action on the record of the trial before
which the witness granted immunity
testified. A successor in command not
participating in the grant of immunity
would not be so disqualified under those
circumstances.

» - . . -

3. Section 719.115 is amended by
revising paragraph (a}(1), the first
sentence of paragraph (a)(3)(ii),
paragraph (a)(4)(i), paragraph (a)(4){iv),
the italicized heading. and the
introductory text of paragraph (a)(5),
paragraph (a)(6), paragraph (b)(1). and
the heading and the first sentence of
paragraph (b)(2), to read as follows:

§719.115 Release of information
to accused persons; spectators
at judicial sessions.

(a) Release of information—{1)
General, There are valid reasons for
making information available to the
public concerning the administration of
military justice. The task of striking a
fair balance among the protection of
individuals accused of offenses,
improper or unwarranted publicity
pertaining to their cases, public
understanding of the problems of
controlling misconduct in the military
service, and the workings of military
justice, requires the exercise of sound
judgment by those responsible for
administering military justice and by
representatives of the press and other
news media. At the heart of all
guidelines pertaining to the furnishing of

such an effect.

~ of this section are not intended to

information concerning an accused or
the allegations against him is the
mandate that no statements or other
information shall be furnished to news
media for the purpose of influencing (he
outcome of an accused's trial, or which
could reasonably be expected to have

(3) » . »

(ii) Excep! in unusual circumstances,
information which is subject to release
under the regulation should be eleased
by the cognizant public affairs officer;
requests for information received from
representatives of news media should
be referred to the public affairs office i
action. * * *

. (4) , W S |

(i) The accused’s name, grade, age,
unit, regularly assigned duties, duty
station, and sex.

{iv) The identity of the apprehending
and investigative agency, and the
identity of accused’s counsel, if any.

(5) Prohibited information. The
following information concerning a
person accused or suspected of an
offense or offenses generally may nol be
released, except as provided in
paragraph (a)(6) of this section.

» -

(8) Exceptional cases. The provisions

restrict the release of information
designed to enlist public assistance in
apprehending an accused or suspect
who is a fugitive from justice or to wam
the public of any danger that a fugitive
accused or suspect may present. Further
since the purpose of this section is 10
prescribe generally applicable
guidelines, there may be exceptional
circumstances which warrant the
release of information prohibited unde!
paragraph (a)(5) of this section or the
nonrelease of information permitted
under paragraph (&)(4) of this section.
Attention should be given to the
Secretary of the Navy instructions
implementing the Freedom of
Information Act (5720.42 series) and the
Privacy Act (5211.5C series).
Consultation with the command judge
advocate, if one is assigned, or with the
cognizant Naval Legal Service Office
concerning interpretation and
application of these instructions is
encouraged.

(b) Spectators. (1) The sessions of
courts-martial shall be open to the
public, which includes members of both
the military and civilian communities.
order to maintain the dignity and
decorum of the proceedings or for othef
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good cause, the military judge may
reasonably limit the number of
spectalors in, and the means of access
to, the courtroom, exclude specific
persons from the courtroom, and close a
session, Video and audio recording and
1sking of photographs, except for the
purpose of preparing the record of trial,
in the courtroom during the proceedings
and radio or television broadcasting of
proceedings from the courtroom shall

not be permitied. The military judge

may, 85 a matter of discretion, permit
contemporaneous closed-circuit video or
eudio transmission to permit viewing or
hearing by an accused removed from the
courtroom or by spectators when
courtroom facilities are inadeguate to
iccommodate a reasonable aumber of
spectators,

(2) At pretrial hearings. In any
preliminary hearing, including a hearing
conducted pursuant to 10 U.S.C. 822 ora
wur! of inquiry or invesligation
conducted pursuant to the Manual of the
Judge Advocate General, the presiding
officer, upon motion of the Government
or the defense or upon his motion, may
direct that all or part of the hearing be
beld in closed session and that all
persons not connected with the hearing
te excluded thereform. * * *

4 Section 719.138 is amended by
revising paragraph (a), the heading and
first and second sentence of paragraph
(b). paragraph (d), the italicized heading
ud the introductory paragraph of
pragraph (i)(1), paragraph (i)(2),
paragraph (j), the heading of paragraph
(K and paragraph (k){1), and the first
sentence of paragraph (k)(3).
i710.138 Fees of civillan witnesses.

(2) Method of Payment. The fees and
mileage of a civilian witness shall be
paid by the disbursing officer of the
wmmand of a convening authority or
¥pointing autharity or by the
disbursing officer at or near the place
where the tribunal sits or where a
C.!'pus'!tiun is taken when such
disbursing officer is da
jroperly completed public voucher for
wuch fees and mileage, signed by the
Vitness and certified by one of the
ollowing;

(1) Trial counsel or assistant trial
“unsel of the court-martial;

(2) Su court officer;

{3 Counsel for the court in a court of
DQuiry:;

(4] Recorder or junior member of a
board to redress injuries to property, or

5) Military or civil officer before
“hom a deposition is taken. The public
"oucher must be accompanied by a
*poeny or invitational orders {Joint
Tnvel Regulations, vol. 2, chap. 6), and

by a certified copy of the order
appointing the court-martial, court of
inquiry, or investigation. If, however, a
deposition is taken before charges are
referred for trial. the fees and mileage of
the witness concerned shall be paid by
the disbursing officer at or near the
place where the deposition is taken
upon presentation of a public voucher,
properiy completed as hereinbefore
prescribed, and accompanied by an
order from the officer who suthorized
the taking of the deposition, subscribed
by him and directing the disbursing
officer to pay to the witness the fees and
mileage supported by the public
voucher. When the civilian witness
teslifies outside the United States, its
territaries and possessions, the public
voucher must be accompanied by a
certified copy of the order appointing
the court-martial, court of inquiry, or
invesligution, and by an order from the
convening authority or appointing
authority, subscribed by him and
directing the disbursing officer to pay to
the witness the fees and mileage
supported by the public voucher.

(b) Obtaining money for advance
tender or payment. Upon written request
by one of the officers listed in paragraph
(a) of this section, the disbursing officer
under the command of the convening or
appointing authority, or the disbursing
officer nearest the place where the
witness is found, will, at once, provide
any of the persons listed in paragraph
(a) of this section, or any other officer or
person designated for the purpose, the
required amount of money to be
tendered or paid to the witness for
mileage and fees for one day of
attendance. The person so receiving the
maoney for the purpose named shall
furnish the disbursing officer concerned
with a proper receipt.

(d) Certificate of person before whom
deposition is taken. The certificate of
the person named in paragraph (a) of
this section, before whom the witness
gave his deposition, will be evidence of
the fact and period of attendance of the
witness and the place from which
summoned.

(i) Rates for civilian witnesses
prescribed by law— (1) Civilian
wilnesses not in Government employ. A
civilian not in Government employ, who
is compelled or required to testify as a
witness before a Naval tribunal at a
specified place or to appear at a place
where his deposition is to be taken for
use before a court or fact-finding body,
will receive fees, subsistence, and
mileage as provided in 28 U.S.C. 1821,
Witness and subsistence fees are not

prorated. Instead any fractional part of a
calendar day expended in attendance or
qualifying for subsistence entitles the
witness 1o payment for a full day.
Further, nothing in this paragraph shall
be construed as authorizing the payment
of attendance fees to witnesses for:

(2) Civilian witnesses in Government
employ. When summoned as & witness,
a civilian in the employ of the
Governmen! shall be paid as authorized
by Joint Travel Regulations,

(i) Supplementai construction of
section. Nothing in this paragraph shall
be construed as permitting or requiring
the payment of fees to those witnasses
not requested or whose testimony is
determined not to meet the standards of
relevancy and materiality set forth in
accardance with MCM, 1984, R.C.M. 703.

(k) Expert witnesses. (1) The
convening authority will authorize the
employment of an expert witness and
will fix the limit of compensation to be
paid such expert on the basis of the
normal compensation paid by United
States attorneys for attendance of a
witness of such standing in United
States courts in the area involved.
Information concerning such normal
compensation may be obtained from the
nearest officer exercising general court-
martial jurisdiction having a judge
advocate assigned in other than an
additional duty, temporary duty, or
temporary ad&tional duty capacity.

authorities at overseas
m will adhere to fees paid such
witnesses in the Hawafian area and
may obtain information as to the limit of
such fees from the Commander, Naval
Base, Pearl Harbor. See paragraph (1) of
this section for fees payable to foreign
nationals,

(3) An expert witness employed in
strict accordance with MCM, 1984,
R.CM. 703(d), may be paid
compensation at the rate prescribed in
advance by the official empowered to
authorize his employment (11 Comp.
Gen. 504).* * *

5. Section 719.142 is revised to read ns
follows:

§719.142 Suspension of counsel.

(a) Report of Allegations of
Miscanduct or Disability. When
information comes to the attention of a
member of a court-martial, a military
judge, trial or defense counsel, staff
judge advocate, member of the Navy-
Marine Corps Court of Military Review
or other directly interested or concerned
party that a judge advocate or civilian
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who is acting or is about to act as
counsel before a proceeding conducted
under the UCM] or MCM is or has been
unable to discharge properly all the
duties of his or her position by reason of
mental or physical disability or has been
engaged in professional or personal
misconduct of such a serious nature as
to demonstrate that he or she is lacking
in integrity or is failing to meet the
ethical standards of the profession or is
otherwise unworthy or unqualified to
perform the duties of a judge advocate
or attorney, such information should be
reported to the commanding officer of
that judge advacate or, in the case of
civilian counsel, to the officer exercising
general court-martial jurisdiction over
the command convening the proceedings
or to the Judge Advocate General.

(b) Form of Report. The report shall:

(1) Be in writing, under oath or
affirmation, and made and signed by the
individual reporting the information.

(2) State that the individual reporting
the information has personal knowledge
or belief or has otherwise received
reliable information indicating that:

(i) The counsel is, or has been, unable
to discharge properly all the duties of
his or her office by reason of mental or
physical disability; or

(ii) The counsel is or has been
engaged in professional or personal
misconduct of such a serious nature as
to demonstrate that he or she is lacking
in integrity or is failing to meet the
ethical standards of the profession; or

(iii) The counsel is unworthy or
unqualified to perform his or her duties;

(3) Set forth the grounds of the
allegation together with all relevant
facts; and

(4) Be forwarded to the appropriate
authority as set forth in paragraph (a).

(c) Consideration of the Report—{1)
Action by the Commanding Officer of a
judge advocate. Upon receipt of the
report, the commanding officer:

(i) Shall dismiss any report relating to
the performance of a judge advocate
more properly appealed under law or
any report that is frivolous, unfounded,
or vague and return it to the reporting
individual;

(ii) May make further inquiry into the
report at his or her discretion to
determine the merits of the report. The
commanding officer may appoint an
officer to investigate informally the
allegations of the report to determine
whether further action is warranted.
Any officer so appointed should be a
judge advocate senior in rank to the
judge advocate being investigated;

(iii) May take appropriate action to
address and dispose of the matter being
mindful of such measures as warning,
counseling, caution, instruction,

proceedings in contempt, therapy, and
other punitive or administrative action;

or

(iv) Shall, if the commanding officer is
of the opinion that evidence o?disabilﬂy
or professional or personal misconduct
exists, and that remedial measures short
of suspension or decertification are not
appropriate or will not be effective,
forward the original complaint, a written
report of the inquiry or investigation, all
other relevant information, and his or
her comments and recommendations to
the officer in the chain of command
exercising general court-martial
authority.

(2) Action by Officer Exercising
General Court-Martial Authority. (i)
Upon receipt of a report of an allegation
of misconduct or disability of a counsel,
the officer exercising general court-
martial convening authority:

(A) May take the action authorized by
subsections (c)(1)(i), (ii) or (iii); or

(B) Shall, if he or she considers that
evidence of disability or professional or
personal misconduct exists and that
other remedial measures short of
suspension or decertification are not
appropriate or will not be effective,
appoint a board of officers to investigate
the matter and to repor! its findings and
its recommendations. This board shall
be comprised of at least three officers,
each an Article 27(b), Uniform Code of
Military Justice, certified judge
advocate. If practicable, each of the
officers of the board should be senior to
the judge advocate under investigation.
If the counsel is a member of the Marine
Corps, a majority of the members of the
board should be Marine Corps judge
advocates. The senior officer of the
board shall cause notice to be given to
the counsel, judge advocate or civilian
(respondent), informing him or her of the
misconduct or other disqualification
alleged and affording him or her the
opportunity to appear before the board
for a hearing. The respondent shall be
permitted at least ten (10) days' notice
prior to the hearing. Failure to appear on
a set date after notice shall constitute
waiver of appearance, absent good
cause shown. The respondent shall be
generally afforded the rights of a party
as se! out in section 0304 of this Manual,
except that, in the event the judge
advocate respondent wishes to have
military counsel appointed, he or she
shall not have the right to select or
identify a particular military counsel. A
civilian respondent may not be
represented by military counsel, but
may be represented by civilian counsel
at no expense to the Government. Upon
ascer(aining the relevant facts after
notice and hearing, a written report of
the findings and recommendations of the

board shall be made to the officer who
convened the board. In all cases, a
written copy of the board’s findings and
recommendations shall be provided (o
the respondent. The respondent shall be
given an opportunity to comment on the
report in writing.

(ii) Upon receipt of the report of the
board of investigation, the officer
exercising general court-martial
authority shall:

(A) Return the report to the board for
further investigation, if the investigation
is determined to be incomplete; or

{B) Forward the report of the board of
investigation to the Judge Advocate
General together with comments and
recommendations concerning
suspension of the counsel involved.

(3) Action by the Judge Advocale
General. (i) Upon receipt of a report of
an allegation of misconduct or disabilify
of a counsel, the Judge Advocate
General:

(A) May take the action authorized by
subsections (c)(1)(i), (i), or (iii);

(B) May appoint a board of officers for
investigation and hearing in aceordance
with subsections (c)(2)(i){B) or

(C) May request the officer exercising
general court-martial jurisdiction over
the command of the respondent (if judge
advocate counsel) or over the
proceedings (if civilian counsel) (o take
the matter for investigation and hearing
in accordance with subsection
(c)(2)(i)(B).

(ii) Upon receipt of the reporl of the
investigating board, the Judge Advocate
General:

(A) May determine whether the
respondent is to be suspended or
decertified and, if so, whether for a
stated term or indefinitely;

(B) May determine that the findings of
the board do not warrant further action;
or

(C) May return the report to the
sending officer with appropriate
instructions for further inquiry or action
The Judge Advocate General may, sué
sponte, or upon petition of the
respondent, modify or revoke any priof
order of suspension or dismissal of &
report. Further, if the Judge Advocate
General suspends counsel, the Judge
Advocates General of the other armed
forces will be notified.

(d) Grounds justifying suspension of
counsel or suspension or decertificaliot
of a Judge Advocate. (1) Suspension of
decertification is to be employed only
after it has been established that &
counsel has been unable to discharge
properly all the duties of his or her offi
by reason of mental or physical
disability or has been engaged in
professional or personal misconduc! of
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such a serious nature as to demonstrate
that he or she is lacking in integrity or is
{ailing to meet the ethical standards of
the profession or is otherwise unworthy
or unqualified to perform the duties of a
counsel Action to suspend or decertify
should not be initiated because of
personal prejudice or hostility toward
counsel, nor should such action be
initiated because counsel has initiated
an aggressive, zealous or novel defense,
or the apparent misconduct stems from
inexperience or lack of instruction.

(2) Specific grounds for suspension or
decertification include, but are not
limited to, the following:

(i) Demonstrated incompetence while
scting as counsel before, during or after
2 court-martial.

(ii) Preventing or obstructing justice,
including the deliberate use o?frivoloua
or unwarranted dilatory tactics.

(iii) Fabricating papers or other
gvidence.

(iv) Tampering with a witness,

(v) Abusive conduct toward the court-
martial, the Navy-Marine Corps Court of
Military Review, the military judge, or
opposing counsel.

{vi) Flagrant or repeated violations of
any specific rules of conduct prescribed
for counsel in the Manual for Courts-
Martial.

(vii) Conviction of an offense
involving moral turpitude or conviction
for violation of article 48, UCM].

(vii) Disbarment by a State Bar,
Federal Court, or the United States
Court of Military Appeals.

[ix) Suspension as counsel by the
[udge Advocate General of the Navy,
Army, or Air Force or the General
Counsel of the Department of
Transportation.

[x) Flagrant or repeated violations of
the Uniform Rules of Practice Before
Novy-Marine Corps Courts-Martial as
tutlined in Appendix A<1-p(1) of the
Manual of the Judge Advocate General.

_[xi} Flagrant or repeated violations of
te provisions of section 0134 of this
Manual of the Judge Advocate General
éealing with the Release of Information
Pertaining to Accused Persons;
Spectators at Judicial Sessions.

(xii} Failure to meet the rules set forth
nthe ABA Code of Professional
R?sponsibilily and the ABA Standards
% Foir Trial and Free Press and The

ecution Function and the Defense
Farction. In view of the unique mission
#d personal requirements of the
tilitary, many of the rules and
Finciples of the ABA Code or
Sundards are not applicable to the
mlitary lawyer. Accordingly, the rules
¢ 1o be used as a guide only, and a
'ihurp to comply with the specific
Wording of a rule is not to be construed

as a violation of the rule where common
sense would indicate to a reasonable
person that there is a distinction
between the civilian context, which the
codes were drafted to embrace, and the
unique concerns of the military setting,
where the codes serve as a general

guide.

6. Section 719.143 is revised to read as
follows:

§719.143 Petition for new trial under 10
U.S.C. 873.

(a) Statutory provisions. 10 U.S.C. 873,
provides, “At any time within 2 years
after approval by the convening
authority of a court-martial sentence,
the accused may petition the Judge
Advocate General for a new trial on the
grounds of newly discovered evidence
or fraud on the court, If the accused's
case is pending before a Court of
Military Review or before the Court of
Military Appeals, that Judge Advocate
General shall refer the petition to the
appropriate court for action. Otherwise
the Judge Advocate General shall act
upon the petition.”

(b) Submission Procedures: At any
time within 2 years after approval by the
convening authority of a court-martial
sentence, the accused may petition the
Judge Advocate General for a new trial
on the ground of newly discovered
evidence or fraud on the court-martial.
The petition for new trial may be
submitted by the accused personally, or
by accused's counsel, regardless of
whether the accused has been separated
from the service. A petition may not be
submitted after the death of the accused.

(c) Contents of petitions: The form and
contents of petitions for new trial are

+ specified in MCM, 1984, R.CM. 1210(c).

The petition for a new trial shail be
written and shall be signed under oath
or affirmation by the accused, by a
person possessing the power of attorney
of the accused for that purpose, or by a
person with the authorization of an
appropriate court to sign the petition as
the representative of the accused. The
pelition shall contain the following
information, or an explanation why such
matters are not included:

(1) The name, service number, and
current address of the accused;

(2) The date and location of the trial;

(3) The type of court-martial and the
title or position of the convening
authority; .

(4) The request for the new trial;

(5) The sentence or a description
thereof as approved or affirmed, with
any later reduction thereof by clemency
or otherwise,

(6) A brief description of any finding
or sentence believed to be unjust;

(7) A full statement of the newly
discovered evidence or fraud on the
court-martial which is relied upon for
the remedy sought;

(8) Affidavits pertinent to the matters
in subsection (6)i; and

(9) Affidavit of each person whom the
accused expects to present as a witness
in the event of a new trial. Each
affidavit should set forth briefly the
relevant facts within the personal
knowledge of the witness.

(d) Who may act on petition. If the
accused’s case is pending before a Court
of Military Review or the Court of
Military Appeals, the Judge Advocate
General shall refer the petition to the
appropriate court for action. Otherwise,
the Judge Advocate shall act on the
petition.

(3) Ground for New Trial. A new trial
may be granted only on grounds of
newly discovered evidence or fraud on
the court-martial.

{1) A new trial shall not be granted on
the grounds of newly discovered
evidence unless the petition shows that;

(i) The evidence was discovered after
the trial,

(ii) The evidence is not such that it
would have been discovered by the
petitioner at the time of trial in the
exercise of due diligence; and

(iii) The newly discovered evidence, if
considered by a court-martial in the light
of all other pertinent evidence, would
probably produce a substantially more
favorable result for the accused.

(2) No fraud on the court-martial
warrants a new trial unless it had a
substantial contributing effect on a
finding of guilty or the sentence
adjudged. !

(f) Action on the petition. (1) The
authority considering the petition may
cause such additional investigation to
be made and such additional
information to be secured ss that
authority believes appropriate. Upon
written request, and in his discretion,
the authority considering the petition
may permit oral argument on the matter.

(2) When a petition is considered by
the Judge Advocate General, any
hearing may be before the Judge
Advocate General or before an officer or
officers designated by the Judge
Advocate General.

(3) If the Judge Advocate General
believes meritorious grounds for relief
under Article 74, Uniform Code of
Military Justice have been established
but that a new trial is not appropriate,
the Judge Advocate General may act
under article 74, Uniform Code of
Military Justice, if authorized, or
transmit the petition and related papers
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to the Secretary concerned with a
recommendalion.

{4) The Judge Advocate may also, in
cases which have bean finally reviewed
but have not been reviewed by a Court
of Military Review, act under article 69,
Uniform Code of Military Justice.

7. Section 719.144 is revised to read as
follows:

§719.144  Application for refief under 10
U.S.C. 869, is cases which have been finally
raviewed,

(a) Statutory provisions. 101J,8.C. 8¢9
provides in pertinent part, “The findings
or sentence, or both, in a court-martial
case not reviewed under subsection (a)
or under section 866 of this title {article
88) may be modified or set aside, in
whole or in part, by the Judge Advocate
General on the ground of newly
discovered evidence, fraud on the court,
lack of jurisdiction over the accused or
the offense, error prejudicial to the
substantial rights of the accused, or the
appropriateness of the sentence. If such
a case is considered upon application of
the accused, the application must be
filed in the Office of the Judge Advocale
General by the accused on or before the
last day of the two-year period
beginning on the date the sentence is
approved under section 860(c) of this
title (article 60{c}), unless the accused
establishes good cause for failure to file
within that time."”

{b) Time Limitations. In order {o be
considered by the Judge Advocate
General, an application for relief most
be placed in military channels if the
applicant is on active duty, or be
deposited in the mail if the applicant is
no longer an active duty, on or before
the last day of the two-year period
beginning on the date the sentence is
approved by the convening authority.
An application nol filed in compliance
with these time limits may be
considered if the Judge Advocate
General determines, in his or her sole
discretion, that "good cause” for failure
to file within the time limits has been
established by the applicant.

(6) Submission procedures.
Applications for relief mey be submitted
to the Judge Advocate General by letter.
If the accused is on active duty, the
application shall be submitted via the
applicant’s commanding officer, and the
command that convened the courl, and
the command that reviewed the case
under 10 U.S.C. 864(a) or [b). If the
original record of trail is held by the
command that reviewed the case under
10 U.S.C. 864(a) or (b}, it shall be
forwarded as a enclosure to the
endorsement. If the original record of
trial has been filed in the National
Personnel Records Center, the

endorsement will include all necessary
retrieval data [accession number, box
number, and shell location) obtained
from the receipt returned from the
National Personnel Records Center to
the sending activity. This endorsement
shall also include information and
specific comment on the grounds for
relief asserted in the application, and an
opinion on the merits of the application.
If the applicant is no longer on active
duty, the application may be submitted
directly to the Judge Advocate General.

(d) Contents of applications. All
applications for relief shall contain:

{a) Full name of the applicant;

(2) Social Security number and branch
of service, if any:

(3) Present grade if on active duty or
retired, or “civilian” or "deceased" as
applicable;

{4) Address at time the application is
forwarded,;

(5) Date of trial;

(6) Place of trial;

(7) Command title of the organization
at which the court-martial was
convened (convening authority);

(8) Command title of the officer
exercising review authority in
sccordance with 10 U.S.C. 864 over the
applicant at the time of trial, if
applicable;

{9) Type of court-martial which
convicted the applicant, and sentence
adjudged;

(20} General grounds for relief which
must be one or more of the following:

(i) Newly discovered evidence;

{ii) Fraud on the court;

(ii1) Lack of jurisdiction over the
accused or the offense;

(iv}) Exror prejudicial to the substantial
rights of the accused;

{(v) Appropriateness of the sentence;

{11} An elaboration of the specific
prejudice resulting from any error ciled.
(Legal authorities to support the
applicant’s contentions may be
included, and the format used may lake
the form of a legal brief if the applicant
so desires.):

(12) Any other matter which the
applicant desires to submit;

(13) Relief requested; and

(14) Facts and circumslances to
establish “good cause" for a failure to
file the application within the time limits
prescribed in paragraph (b) of this
section, if applicable; and

(15) If the application is signed by a
person other than the applicant pursuant
to subsection e, an explanation of the
circumstances rendering the applicant
incapable of making application. The
applicant’s copy of the record of trial
will not be forwarded with the
application for relief, unless specifically

requested by the Judge Advocate
General. :

(e) Signatures on applications. Unies
incapable of making application, the
applicant shall persanally sign the
application under oath before an official
authorized to administer oaths. If the
applicant is incapable of making
application, the application may be
signed under oath and submitted by the
applicant’s spouse, next of kin, executor
guardian or other person with a proper
interest in the matter. In this regard. one
is considered incapable of making
application for purposes of this section
when unable to sign the application
under oath due 1o physical or mental -

- incapacity.

B. Section 719.155 is amended by
revising paragraphs (b) and [c).

§719.155 Application under 10 US.C.
874(b) for the substitution of an
administrative form of discharge for a
punitive discharge or dismissal.

(b) Submission procedures.
Applications for relief will be submitted
to the Secretary using the following
address: Secretary of the Navy (Judge
Advocate General, Code 20), 200 Stoval
Street, Alexandria, VA 22332-2400.
Except in unusual circumstances,
applications will not normally be
considered if received within five (5)
yeurs of the execution of the punitive
discharge or dismissal, or within five (§
years of disapproval of a prior reques!
under 10 U.S.C. 874(b).

(c) Contents of the application. All
applications shall contain:

(1) Full name of the applicant;

(2} Soclal Security Number, service

, number (if different), and branch of

service of the applicant;

{3) Present age and date of birth of b
applicant;

(4) Present residence of the applicant
(5) Date and place of the trial, and
type of court-martial which resulted in

the punitive discharge or dismissal;

(6) Command title of the convening
authority of the court-martial which
resulted in the punitive discharge or
dismissal;

(7) Offense(s) of which the applicant
was convicted, and sentence finally
approved from the trial which resulted
in the punitive discharge or dismissok

(8) Date the punitive discharge or
dismissal was executed;

(9) Applicant's present marital stalss
and number and ages of dependents. i
any;

(10) Applicant's civilian criminal
record {arrest(s) with disposition, and
conviction(s}), both prior and :
subsequent to the court-martial which
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wsulted in the punitive discharge or
dismissal;

{11) Applicant's entire court-martial
record (offense(s) of which convicted
ond finally approved sentence(s)), and
sonjudicial punishment record
(including offense(s) and punishment(s)
awarded);

(12) Any military administrative
discharge proceedings (circumstances
and disposition) initiated against the
gpplicant;

(13) Applicant's full employment
record since the punitive discharge or
dismissal was executed;

{14) The specific type and character of
sdministrative discharge requested
pursuant to 10 U.S.C. 874(b) (a more
favorable administrative discharge than
fhat requested will not be approved);

(15) At least three but not more than
six character affidavits, (The character
dffidavits must be notarized, must
indicate the relationship of the affiant to
the applicant, and must include the
address of the affiant as well as specific
reasons why the affiant believes the
applicant to be of good character. The
iffidavits should discuss the applicant’s
character primarily as reflected in the
dvilian community subsequent to the
punitive discharge or dismissal which is
the subject of the application);

(16) Any matters, other than the
cheracter affidavits, supporting the
considerations described in
whparagraph (18) below;

(17) Any other relief sought within the
Department of the Navy and outside the
Department of the Navy including dates
of application and final dispositions;

(18) A statement by the applicant,
selting forth the specific considerations
which the applicant believes constitute
“good cause,” so as to warrant the
substitution of an administrative form of
discharge for the punitive discharge or
dismissal previously executed. (In this
tonnection, 10 U.S.C. 874(b) does not
provide another regular or extraordinary
procedure for the review of a court-
martial. Questions of guilt or innocence,
ot legal issues attendant to the court-
martial which resulted in the punitive
dscharge or dismissal, are neither
feievant nor appropriate for
tonsideration under 10 U.S.C. 874(b). As
wed in the statute, “good cause” was
fvisioned by Congress lo encompass
only Secretarial exercise of clemency
nd ultimate control of sentence
wniformity. Accordingly, in determining
M_hé(t‘cmnslilutes “good cause" under 10
: S.C. 874(b), the primary Secretarial
“acern will be with the applicant's
fecord in the civilian community
fubsequent to his or her punitive
*paration. Material submitted by the 10

U.S.C. 874(b) applicant should be
consistent with the foregoing.)

Dated: May 29, 1985
Wmhm F. RM 'fu
Lieutenant, Judge Advocate Generals Corps,
U.S. Naval Reserve, Federal Register Liaison
Officer.
[FR Doc, 85-11386 Filed 6-5-85; 8:45 am)
BILLING CODE 3810-AE-M

CENTRAL INTELLIGENCE AGENCY
32 CFR Part 1903

Security Protective Service

AGENCY: Central Intelligence Agency.
AcTiON: Final rule—Correction.

SUMMARY: This document corrects the
authority citation for FR Doc 85-11047,
which promulgated regulations to
protect foreign intelligence facilities
within the United States, appearing at
page 19154, 6 May 1985, as follows:

Authority: Sec. 401, Intelligence
Authorization Act for Fiscal Year 1985 (50
U.S.C. 4030).

FOR FURTHER INFORMATION CONTACT:
David Holmes, Office of General
Counsel, Centeral Intelligence Agency,
(703) 351-5648.

Dated: May 30, 1985,
David Holmes,

Office of General Counsel, Central
Intelligence Agency.

[FR Doc. 85-13671 Filed 6-5-85; 8:45 am]
BILLING CODE 6310-02-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 100
[CGD 09-85-07]

Special Local Regulations;
International Freedom Festival
Fireworks Display, Detroit River
AGENCY: Coast Guard, DOT.
ACTION: Final Rule,

SUMMARY: Special local regulations are
being adopted for the International
Freedom Festival Fireworks Display.
This event will be held on the Detroit
River on 01 July 1985. In case of
inclement weather, the event will be
held on 02 July 1985, The regulations are
needed to provide for the safety of life
on navigable waters during the event.
EFFECTIVE DATES: These regulations
become effective and terminate on July
1. 1985.

FOR FURTHER INFORMATION CONTACT:
MSTC CARY H. LINDSAY, Office of
Search and Rescue, Ninth Coast Guard
District, 1240 E 9th St., Cleveland, OH
44199, (218) 522-4420.

SUPPLEMENTARY INFORMATION: A Notice
of Proposed Rule Making has not been
published for these regulations and they
are being made effective in less than 30
days from the date of publication.
Following normal rulemaking
procedures would have been
impractical. The application to hold this
event was not received until April 10,
1985, and there was not sufficient time
remaining to publish proposed rules in
advance of the event or to provide fora
delayed effective date.

Drafting Information

The drafters of this regulation are
MSTC Cary H. Lindsay, project officer,
Office of Search and Rescue and LCDR
A. R. Butler, project attorney, Ninth
Coast Guard District Legal Office.

Discussion of Regulations

The International Freedom Festival
Fireworks Display will be conducted on
the Detroit River on 01 July 1985. An
unusually large concentration of
spectator boats could pose hazards to
navigation in the area. Vessels desiring
to transit the regulated area may do so
only with prior approval of the Patrol
Commander (U.S. Coast Guard Group,
Detroit, MI).

List of Subjects in 33 CFR Part 100
Marine safety, Navigation (water),

Regulations
PART 100—[AMENDED]

In consideration of the foregoing, Part
100 of Title 33, Code of Federal
Regulations, is amended as follows:

1. The authority for Part 100 continues
to read as follows;

Authority; 33 U.S.C. 1233; 49 CFR 1.46 and
33 CFR 100.35

2, Part 100 is amended to add a
temporary § 100.35-0907 to read as
follows:

§ 100.35-0907 International Freedom
Festival Fireworks Display, Detroit River.

(a) Regulated Area. (1) The following
area will be closed to vessel navigation
or anchorage for vessels of 65 feet in
length or greater from 8:00 p.m. (local
time) until 12:00 p.m. on 1 July 1985:

The U.S. waters of the Detroit River
between the Ambassador Bridge and the
downstream end of Belle Isle.

(2) The following portion of the
Detroit River will be closed to all vessel




