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1800.196 Designations.

(z) Respansibilities, = * *

(10) Records. Each agency shall
maintain the records specified in
§§ 600.145-.159,

18. Section 800.198(b)(2) is revised to
read:
§600.198

|b) Restrictions. * * *

(2) Appeal service. An agency or
employees of agencies shall not be
eligible to enter into a contract with the
Service to obtain samples for, or to
perform other services involved in
appeal inspection or Board appeal
inspection services. However, agencies
may forward file samples to the Service
in accordance with § 800.156{d).

Authocity: Pub, L. 94-582. 90 Stat, 2867, as
amended (7 U.S.C, 71 et seg.)

Dated: April 19, 1985,

KA. Gillis,

\dministrotor

[FR Doc. 85-10891 Filed 5-3-85; 8:45 am)
BILUNG CODE 3410-EN-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. BS-ANM-1]

Alteration of Havre, Montana, Control
Zone and Transition Area

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

summaRry: This rule redefines the
current geographical boundaries of the
Havre, Montana, control zone and 700"
transition area. This action is required
due to & magnetic variatin change
resulting in amendments to the VOR
Rwy 7 and VOR Rwy 25 instrument
approach procedures. This action
provides the revised descriptions.
fm_cnvt DATE: 0901 G.am.t., August 1,
585,
FOR FURTHER INFORMATION CONTACT:
Kathy Paul, Airspace Technical
Specialist, ANM-535, Federal Aviation
.'}Lillllﬂlstration. 17800 Pacific Highway
South, C-68966, Seattle, Washington
%168, The telephone number is (206)
431-2530,
SUPPLEMENTARY INFORMATION:
Hismry

On February 8, 1965, the FAA *
Uroposed to amend Part 71 of the
Federal Aviation Regulations (14 CFR

Part 71) to redefine the current
geographical boundaries of the Havre,
Montana, control zone and 700"
transition area (50 FR 5399).

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Except for editorial
changes, this amendment is the same as
that proposed in the notice. Sections
71.171 & 71.181 of Part 71 ofithe Federal
Aviation Regulations were republished
in Handbook 7400.8A dated January 2,
1985,

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations redefines
the geographical boundaries of the
Havre, Montana, control zone and 700’
transition area. A change in the
magnetic variation resulted in
amendments to the VOR Rwy 7 and
VOR Rwy 25 instrument approach
procedures. This action provides the
revised descriptions to accommodate
these amendments.

The FAA has determined that this
regulation only invalves an established
body of technical regulations for which
frequent and routine amendments are
necessary ta keep them operationally
current. It, therefore—(1} Is not a “"major
rule” under Executive Order 12291; (2] is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impaect is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Control zones, Transition areas,
Aviation safety.

Adoption of the Amendment

Accordingly. pursuant to the authority
delegated to me, § 71.171 & 71,181 of Part
71 of the Federal Aviation Regulations
(14 CFR Part 71} are amended, as
follows:

Havre, Montana, Control Zone—(Revised)

“Within a 5-mile radius of Havre City-
County Airport {lat. 48° 32'39" N.long.
109"4541°W.): within 3 miles each side of the
Hayre VOR 080" radial. extending from the 5-
mile radius zone to 7 miles east of the VOR:
and within 3 miles each side of the Havre
VOR 290° radial, extending from the 5-mile
radius zone to 7 miles west of the VOR;

within 2 miles each side of the Havre VOR
006" radial, extending from the 5-mile radius
area to 7.5 miles north of the VOR. This
control zone is effective during specific dates
and times established in advance by a Notice
to Airmen. The elfective dale and time
thereafter will be continuously published in
the Airport/Facility Directory”.

Havre, Montana, Transition Area—{Revised)

*“That airspace extending upward from 700
feet above the surface within a 14-mile radius
of Havre VOR within 4.5 miles south and 9.5
miles notth of the Havre VOR 080" radial,
extending from the 14-mile radius of area to
18.5 miles east of the VOR: and within 4.5
miles north and 9.5 miles South of the Havre
VOR 290" rudial. extending from the 14-mile
radivs area to 18.5 miles west of the VOR™.
(Secs. 307(a) and 313{s). Federal Aviation Act
of 1958 (49 U.S.C. 1348{a) and 1354(a)}: (48.
U.S.C. 106{g} {Revised, Pub. L. 97449, January
12, 1963)); and 14 CFR 11.68)

Jssued in Seattle, Washington, on April 24,
1985.
Wayne |. Barlow,
Acting Director, Northwest Mountain Region.
IFR Doc. 85-10897 Filed 5-3-85; 5:45 am|
BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE
Bureau of the Census

15 CFR Part 90

[Docket No. 50221-5049)

Procedure for Challenging Certain
Population and Income Estimates

AGENCY: Bureau of the Census,
Commerce.

ACTION: Final rule.

SUMMARY: The Bureau of the Census is
amending 15 CFR Part 90 to eliminate
the need lo electronically record
hearings held under this procedure. The
provision will now require that the
hearings be recorded, thereby allowing
the use of standard services such as
those provided by court reporiers. The
legal authority citation also is being
changed from 13 US.C.4t0 13 US.C. 4
and 181.

EFFECTIVE DATE: May 6, 1985,

FOR FURTHER INFORMATION CONTACT:
Roger Herriot, Chief, Population
Division, Bureau of the Census,
Washington, D.C. 20233, (301) 763-7646.

SUPPLEMENTARY INFORMATION: On April
6, 1979, the Bureau of the Census
published in the Federal Register (43 FR
20647) the administrative procedure
available to States and units of local
government to challenge current
estimates of population and per capita
income developed by the Bureau of the
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Census. This procedure is described in
15 CFR Part 90.

The Bureau is amending Title 15,
Chapter 1, Part 90 to delete
“electronically"” from § 90.14(f) in order
to provide flexibility in the method used
to record the hearing and to reduce costs
to the hearing participants.

This rule is not a major rule within the
meaning of Section 1 of Executive Order
12291. It is not likely to result in: (1) An
annual effect on the economy of $100
million or more; (2) a major increase in
costs or prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions; or (3) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets,

This rule is being issued in final
without prior notice because it is a rule
of agency procedure and is exempt from
notice and comment requirements by 5
U.S.C. 553(b)(A). Since notice and
opportunity to comment are not required
by the Administrative Procedure Act or
any other law, this rule is not a “rule”
within the meaning of the Regulatory
Flexibility Act and neither an initial nor
final regulatory flexibility analysis will
be prepared.

Accordingly, the Department's
General Counsel has determined and so
certified to the Office of Management
and Budget that dispensing with notice
and opportunity for comment is
consistent with the APA and other
relevant law,

This rule is not a substantive rule and
therefore is exempt from the 30-day
delayed effective date under 5 U.S.C.
553(d).

This rule does not impose an
information collection requirement for
purposes of the Paperwork Reduction
Act,

The legal authority for Part 90 is 13
U.S.C. 4 and 181.

List of Subjects in 15 CFR Part 90

Census data, Statistics.
John G. Keane,
Director, Bureau of the Census.

PART 90—{AMENDED]

For the reasons set out in the
preamble, 15 CFR Part 90 is amended to
read as follows:

1. The legal authority line should be
amended to include Section 181 of Title
13 U.S.C. as follows:

Authority; 13 US.C, 4 and 181.

§90.14 [Amended]
2. Section 90,14 is amended by
revising paragraph (f) to read as follows:

(f) The hearing shall be recorded but
no written record will be prepared
unless the Bureau so orders or unless
the challenging locality desires one in
whole or part and pays the costs of such
a written record, or the apportioned
costs should the Bureau also desire a
written record.

[FR Doc. 85-10907 Filed 5-3-85: 8:45 am|
BILLING CODE 3510-07-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 210, 229, 230, 239, 240,
and 249

[Release Nos. 33-6578; 34-21982; FR-18;
File No. S7-20-84)

Business Combination Transactions;
Adoption of Registration Form

AGENCY: Securities and Exchange
Commission.

ACTION: Final rules.

SUMMARY: The Commission announces
the adoption of a new form to be used to
register securities under the Securities
Act of 1933 in connection with business
combination transactions. The form
applies the principles of the integrated
disclosure system to disclosure in the
context of mergers and exchange offers.
The form is designed to improve the
effectiveness of the business
combination prospectus by requiring
that information be presented in a more
accessible and meaningful format. In
addition, the Commission announces the
adoption of corresponding amendments
to existing rules and the adoption of an
amendment to Form 8-K relating to the
time for filing financial statements of
acquired businesses and stating the
policy implications of delays in filing
required information,

DATES: Effective date: Form S—4 and
these amendments are effective July 1,
1985, for all documents filed on or after
that date with respect to transactions
begun thereafter.

Compliance date: Registrants are
permitted, however, to use Form S4
immediately and to use the other
provisions amended herein in filings
made after publication of this release in
the Federal Register.

FOR FURTHER INFORMATION CONTACT:
Prior to the effective date, questions
relating to this action should be directed
to Patricia B. Magee, (202) 272-2589,
Office of Disclosure Policy, Division of

Corporation Finance, Securities and
Exchange Commission, 450 Fifth Stree
NW,, Washington, D.C. 20549; after the
effective date, contact Mauri L.
Osheroff, (202) 272-2573, Deputy Chicf
Counsel, Division of Corporation
Finance, Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, D.C. 20549. For questions
concerning accounting matlers, contact
Howard P. Hodges, Jr., Chief
Accountant, Division of Corporation
Finance (202) 272-2553, Securities and
Exchange Commission, 450 Fifth Street,
NW., Washington, D.C. 20549,

SUPPLEMENTARY INFORMATION: Form
S-4, as adopted, is available for
registration under the Securities Act of
1833 (“Securitieg Act")' of securities
issued in: (i) Transactions of the type
specified in Rule 145(a); (ii) mergers in
which the applicable state law would
not require the solicitation of the votes
or consents of all of the security holders
of the company being acquired; (iii)
exchange offers for securities of the
issuer or another entity; and (iv) reoffers
or resales of securities registered on this
Form.? Form S—4 employs the principles
underlying the integrated disclosure
system and, thus, permits incorporation
by reference of information from reports
filed pursuant to the continuous
reporting requirements under the
Securities Exchange Act of 1934
(“Exchange Act")*to the same exten! as
is permitted when a company registers
securities under the Securities Act in a
primary offering not involving a
business combination. In addition, the
Commission is adopting @ number of
other amendments in connection with
Form S-4, including an amendment to
Form 8-K® relating to the financial
statements of acquired businesses.®

"15 US.C. 770~77an (1676 and Supp. V 1081 ).«
amended by Business Regulatory Reform Act of
1982, Pub. L. No. 97-261, section 19(d), 9% Stat. 112
(1982).

¥17 CFR 230.145. The transactions specificd in
Rule 145 include certaln reclassifications, merge s
consolidations and transfers of assels.

*In a seporate release, the Commission also |s
announcing the adoption of Form F-4 (17 CFR
230.34) to be used by certain foreign private issuers
to register securities in the context of the same kind
of business combination transactions encompassed
by Form S5-4. See Release No. 33-6579 (April 23,
1885). Form F-~4 is to be used by a foreign privaie
issuer, as that phrase is defined in Rule 405 (17 CIR
230.405) under the Securities Act, eligible to use
Form 20-F (17 CFR 248.2201), ”

15 US.C. 78a-78kk (1976 and Supp. V1581), ¢
omended by Act of june 8, 1983, Pub. L. No, 98-8
97 Stat. 206 (1983),

*17 CFR 249.308.

*The Commission today Is adopting amendments
to: [1) Rule 3-05 of Regulation S-X (17 CFR 210.3-
05); {2) ltems 502. 512 and 601 of Regulation S-K {7
CFR 229502, 512, 601); (3) Rules 145, 406, 463, 46+

Cuntinued
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|. Executive Summary

This rulemaking action is part of the
Commission's Proxy Review
Program,” and represents the
culmination of efforts extending over
several years to improve disclosure to
investors in business
cembinations.” Commentators generally
supported the Commission's effort and
the Commission is adopling the Form
and related amendments substantially
as proposed.”®

This area has been the focus of
sitention because the documents
delivered to security holders in the
context of business combinations
(mergers and exchange offers) are
frequently unwieldy, often 150 or more
pages, Improvements to the business
combination prespectus in certain
limited contexts were made in 1980 with
the adoption, on an experimental basis,
of Form $-15 " as part of the first phase

473, 475a and 477 under the Securities Act (17 CFR
30,145, 400, 463, 464, 473, 4754, 477); (4) Rules 14a-3,
144-8, 14¢-2 and 14c-5 under the Exchange Act (17
CFR 240.14a~3, 148-6, 140-2, 14c-5); and {5) Form 5~
K under the Exchange Act (17 CFR 248,308}

These amendments are the fifth rolemaking
initiutive in the Commission's program. The first
initintive was the adoption of a new uniform
Regulation S-K item relating to the disclosire of
certain relationships and transactions involving
management (Release No, 33-6441 (December 2,
1902) (47 FR 55601} The second initiative was the
sdoption of amendments designed to facilitate
thareholder communications (Release No. 34-20021
[July 25, 1983} {48 FR 35082}). The third was the
sdoption of amendments to the Commission's
shareholdar proposal rule, Rule 140-8 (Release No
3%-20091 [August 14, 1983) [48 FR 38218a]). The
fourth initiative was the adoption of amendments to
hi= uniform Regulation S-K item governing the
disclosure of executive compensation, leny 402
[Releass No. 33-8466 (September 23, 1653) [48 FR
4346710

' See proposed Form 5-14A (Release No, 33-5744
(September 27, 1976) [41 FR 438701), lator withdrawn
{Release No. 33-5800 [February 16, 1977) [42 FR

855 [)k See alwo Freund and Creene, Substoncs

Over Form S-14: A Proposal to Reforsy SEC
Regulotion of Negotiated Acguisitions, 36 Bus. Law
1483 (1861), which grew out of work done on a
consulting basis with the Division of Corporation
rinance,
_"Reloase No, 33-6534 [May 9, 1984) [42 PR 20833)
The Commission recelved 43 comment letters on
proposed Porm S-4. The comment lettors and o
summary of the comments prepared by the stafl are
witiluble for inspection and copying ai the
Commission’s Public Reference Room, 450 Fifth
Street, NW., Washington, D.C. 20549, Sae File No
52 .‘l)—“
“17 CFR 239.29. Formy S-15 was adopted for the

Tegistration of securities in connection with
relutively umall business combindtion t 1
and requires that the registrant’s lotest annual
report 1o sucurity holders be delivered to security
holders and incarporated by reference into the
Prospecius (4e, it provides the sume level of
tluclosure as does Form S-2 under the Securities
Act (17 CFR 239,12)), See Reloase No. 33-6242

l}-‘;’"ilmmbur 2, 1980) |45 FR 63847, adopting Form S-

of the Commission’s integrated
disclosure system. Form S-4, which will
replace Forms S-14 ' and S-15, expands
upon the limited scope of Form $-15 in
several respects. First, Form S-4 extends
the principles underlying the integrated
disclosure system to all business
combination registration statements, not
just'those involving relatively small
transactions. The Form also extends the
principles of integration to the full
extent to which they are applied in the
context of primary offerings not
involving business combinations.
Second, Form S-4 builds upon the
foundation laid by Form S-15 by
applying the same disclosure
requirements to exchange offers and
mergers. ' Thus, Form S-4 provides
simplified and streamlined disclosure in
prospectuses for business combinations
whether the transactions are effected by
merger or exchange offer.

The integrated disclosure system, on
which Form S—4 is based, proceeds from
the premise that investors in the primary
market need much the same information
as investors in the trading market.
Integration also specifies the manner in
which information should be delivered
to investors. Under Forms S-1,8-2 and
§-3," transaction oriented information
must be presented in the prospectus.
Company oriented information,
however, may be presented in, delivered
with, or incorporated by reference into
the prospectus, depending on the extent
to which Exchange Act reports
containing the information have been
disseminated and assimilated in the
market.*s Thus, for registrants qualified

137 CFR 239.23. Form S-14 will be retained for
use by registered investment companies snd
business development companies pending the
sdoption of Form N-14. See Section H2 infro, "New
Investment Company Merger Proxy Form."

2 Prior to the adoption of Form S-15 in 1680,
exchange offers could be registeced on Forms S-1,
S$-7 or $-11 {17 CFR 234.18). In 1962, the Commission
udopted the final phase of the integrated disclosure
syatem and determined generally that Form S-2,
which replaced Form S-7 as the middle-tier form,
and Form 5-3 would not be available for
registration of exchange offers pending this
business combinations project. Foras S-1 and P-1
(17 CFR 239.31) currently are. and will continue to
be, available for registration of securities in the
context of exchange offers. See fn. 24, Infro

17 CFR 29811,

17 CFR 23013

" Extending the principles of integration to
business combinations is. in part, predicated on the
fact that annual reports are disseminated to security
holders. These annusl reports contain the basic
information package [financial statemeats,

ma 's discussion and analysis, selocted
financial data and market data) adopted in 1980 as
the foundation for the integrated disclosure system.,
See Release No. 33-8321 (Seplember 2, 1980). This
company information is the same kind of
information that would be required to be Included in
the prospectus. Because it already has boen
disseminated to security holders, it need not be

to use Form S-3, the most widely
followed companies, company specific
information that has been included in
Exchange Act reports need not be
reiterated in the prospectus, but may be
incorporated by reference. Registrants
qualified to use Form S-2, reporting
companies which are less widely
followed, must present certain company
information, but may do so either by
delivering the annual report to security
holders or reiterating that level of
company information in the prospectus.
Finally, S-1 registrants must present all
company information in the prospectus.

The prospectus requirements of Form
S—4 are divided into four sections. The
first section calls for information about
the transaction, which will be presented
in the prospectus in all cases, and which
is designed 1o make the presentation of
the complex transactions that typify
business combinations more easily
understood by investors, The next two
sections specify the information about
the businesses involved and prescribe
different levels of prospectus
presentation and incorporation by
reference depending upon which form
under the Securities Act the company
could use in making a primary offering
of its securities not involving a business
combination. The last section sets forth
the requirements as to voting and
management information. All voting
information must be presented in the
prospecius, while the amount of
prospectus presentation for management
information, like company information,
depends on which form could be used in
a primary offering not involving &
business combination.

The use of the S-1-2-3 approach in
Form S-4 reflects the premise that
decisions made in the context of
business combination transactions and
those made otherwise in the purchase of
a security in the primary or trading
market are substantially similar, At the
same time, the Commission recognizes
that there are significant differences; In
particular, business combination
decisions are not of the same volitional
nature as other investment decisions.
Moreover, typically mergers may give
rise 10 a change in security ownership as
a consequence of inaction.

To address the differences in the
nature of the investment decision,
special provisions have been included in
the Form. First, a specifically tallored
item covering risk factors, ratio of

2ol h ‘he N B wm 44 4
(nvolvmg S-3 companies, The Comluion bas not
sunctioned in this proceeding any revision of the
basic information package, such as summary annual
reports to security holders.
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earnings to fixed charges, certain per
share data and other information must
be presented in the prospectus
regardless of the level of disclosure
available to the companies involved.
This item. as adopted, has been
expanded to reflect commentators'
suggestions that the item inclade: (1)
Certain additional financial data; and
(2) information about regulatory
approvals,

While the item highlights certain
information discussed more fully
elsewhere in the prospectus, or in
documents incorparated by reference
therein, it is not intended to be a
summary of all material information
concerning the transaction and the
parties thereto. In the case of S-3
companies, where company and
management information, including
historical financial statements, is not
presented in the prospectus, such
information will have been furnished to
security holders and widely
disseminated in the market by means of
the company's annual report to security
holders. Therefore, this information
need not be reiterated in the business
combination prospectus. AS to other
companies, the historical financial
statements and other company
information will be presented in the
prospectus.

Second, the Form establishes a
minimum time period if incorporation by
reference is used. The time period is
designed to address the need for
documents incorporated by reference to
be delivered to security holders on a
timely basis. The proposed Form would
have required that, where incorporation
by reference is used to tuke the place of
presentation in the delivered document,
the prospectus must either: (1) Be sent at
least twenty business days in advance
of the date of the meeting of security
holders or the date of the final
investment decision: or (2) be
accompanied by the documents from
which information is incorporated. The
proposal also would have provided that
where a registrant wishes to proceed
faster than the twenty day time period,
it could do so by delivering to security
holders, along with the prospectus, all
documents incorporated by reference
therein,

Commentators generally supported
the concept of the twenty business day
period and the adopted Form requires
the prospectus 1o be sent prior to the
proposed twenty business day period
where incorporation by reference is
used. Concern was expressed, however,
that the alternative of delivering
documents incorporated by reference
could result in a cumbersome and

unreadable prospectus because of the
potential multiplicity of documents
delivered, Accordingly, Form S-4 as
adopted, provides a different
alternative. Registrants still may
proceed faster than the twenty business
day period, ' but if they wish to do so,
they must furnish the required
infarmation to security holders at the S-
1level. The same quantum of
information will be delivered as was
grovided in the proposal’s alternative,

ut the S-1 alternative provides a more
readable format.*” In addition, the
Commission has added a legend to
encourage security holders to request
the incorperated documents promptly
and an undertaking !* to require the
registrant to respond within one
business day by first class mail or other
equally prompt means.

In addition to these disclosure and
timing measures, the Commission
directed particular commentator
attention to whether other possible
alternatives, involving greater degrees of
delivery of information, would be
appropriate in view of the nature of the
investment decision involved in
business combination transactions.
Commentators rejected the alternatives
and favored the Form 5-4 approach.

The one respect in which some
commentators expressed reservations
about the full streamlining afforded by
the proposed Form was in the area of
contested exchange offers. More than
half of the commentators who directed
specific comments to exchange offers,
however, supported the S—4 approach.
Moreover, some concerns were directed,
at least in part, to the timing aspects of
exchange offers which were not
addressed in proposed Form S—4.

Form S—4 implements
Recommendation Eleven of the
Commission's Advisory Committee on
Tender Offers ["Advisory
Committee"), " one of the

*“Of course, Form S-4 makes clear that for
exchange offers, thore must be noe with the
Williams Act |sections 13(d)~{1) and 14(d)-{g) of the
Exchange Act, 35 U.S.C. sections 78m{d)~{f). 78n(d}-
(&) and the regulutions thereunder. With respect to
mergers, the Commission notes that any accelerated
timing must comply with applicable state law. In o
recent case, the Delaware Supreme Court stated
that ™, . . in an appropriate case, un otherwise
candid proxy statement may be so untimely as to
defeat its purpase of meeting the needs of & fully
informed electorate.” Smith v. Van Gorkom, No.
255, 1962 alip op. &t 74 (Del. Jan, 29, 1985) opinion
reviged, March 14, 1985. In this regard, the language
in the proposed General Instruction A2 relating to
compliance with applicable Tederal or state luw has
been delotad as unnecessary,

"This approach is consistent with thut of Form
S-15, which allowed the 8-2 level of disclosure, but
provided for 20 day prior delivery.

" See ltom 22(b) of Form §-4.

* Advisory Committee on Tunder Offers Roport
on Recommendotions ("Report) (July. 1963). The

recommendations intended to; (1)
Lessen the regulatory disincentives to
using securities as consideration in s
tender offer; and (2) promote the
equivalency of cash and exchange
offers. Recommendation Eleven
addresses disclosure in exchange offers
recommending that the approach of the
integrated disclosure system be used for
exchange offers. As noted in the
proposing release, the inclusion of
exchange offers in Form S—4 does not
affect the timetable for exchange offers
Timing for exchange offers is the subjec
of Recammendation Twelve which
would permit an exchange offer to
commence on the date the preliminary
registration statement is filed rather
than the effective date of the registration
statement. If adopted, Recommendation
Twelve would put exchange offers on
the same timetable as cash offers.* The
Commission wishes to emphasize that
Recommendation Twelve is not being
implemented with adeption of Form S
Moreover, the Form as adopted contains
an instruction and an undertaking that
ensure Form S-4 cannot be used for this
purpose.®!

The Commission has adopted as
proposed the modification of the curren!
procedures for filing reports on Form 8-
K in the context of acquisitions. The
proposing release also contained policy
statements about the implications under
the Securities Act and the Exchange Ac!
of a delay in filing or failure to file
required financial statements for
acquired businesses. In response to
commentator concerns and suggestions,
these policy statements have been
revised in some respects, and certain of
the revised statements have been
included in the amended Form 8-K.™

Il Synopsis of the Form

The following synopsis is intended to
assist interested parties in their
understanding of the Form and related
amendments. Attention is directed 1o the
text of the Form and amendments for a
more complete understanding of this
rulemaking action, including certain
technical and clarifying changes nat
described below.

Advisory Committee wes exteblished by the
Commission to examine the tender offer process
and other techniques for acquiring control of pub!«
issuers and to recommend to the Commission
leginlative and/or regulatory changes the
Committee considered appropriste or necossary
See Release No. 34-10528 (Februury 25, 1083) (46 Fit
mu)

¥ See Release No. 3340534 (May 9, 1984) (49 FR
20833, 20634,

" See General Instruction H and Mem 22{c) of the
Form,

= See Instructions to rovised Item 7(8){4) of Focm
8-K
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A. Avaflability and Use of Form

Form S—4 is avallable for the
registration of securities in connection
with Rule 145 transactions as well as
other mergers,®** exchange offers and
reoffers or resales of securities
registered on the Form.?* In addition,
registrants that choose to use the
incorporation by reference feature of the
Form must send the prospectus twenty
business days prior to the date of the
meeting of security holders or, where no
such meeting is held, the date the
investment decision wounld become
final.®® For example, in a consent
solicitation the prospectus would have
to be disseminated at least twenty
business days before the consents could
be used to effect the proposal.

B. Business Combinations Involving
Entities Required To Use Form S-11

Consistent with specific requirements
in Form S$-11 and administrative
practice under Form S-14, special

2 Menger transactions to which General
Instruction A.1.{2) of Form S—4 would apply Include
ot form mergars pursuant 1o state corporation
Liws similyr to Section 253 of the Delaware General
Corparation Law (the "DGCL") and merger by
consent provisions like those found in soction 228 of
the DGCL. The former provision suthorizas a parent
corporation owning at least 90 percent of &
subeidiary to menge that subsidisry Into the parent
pursuant to the uniluters) action of the bourd of
directors of the parent with the minority holders not
entitled 1o vole or give an authorization or comsent,
The latter provision authorizes the taking of
turparufe action without a moeting, without prior
cotice und without a vote, (I cansent in writing
witing forth the action Is signed by the holders of
cutstanding stock having not less than the minimum

disclosure provisions apply to business
combination transactions involving
certain real estate entities, described in
Instruction A of Form $-11.2¢ Form S-4
is available to register securities in
connection with busines combinations
involving such entities and the special
disclosure provisions that apply have
been adopted as proposed.*?

C. Relationship with Exchange Act
Rules

The Form S—i prospecius may serve
as the proxy or information statement
used in connection with the transaction.
It would be deemed to meet the
informational and filing requirements of
the proxy or information statement rules
under section 14 of the Exchange Act
and Regulations 14A *™and 14C *
thereunder, where applicable to the
transaction. All other provisions of
those regulations also apply.

In addition, General Instruction E.3. of
the Form provides that if the fransaction
in which the securities being registered
are to be issued is subject lo sections
13(e), 14(d) or 14(e) of the Exchange Act,
the disclosure and other provisions of
those sections and the rules and
regulations thereunder shall apply to the
transaction in addition to the provisions
of Form S-4. Thus, the provision calling
for the more extensive disclosure will
prevail, as will the time periods and
other substantive provisions of the
Williams Act and the Commission's
going private and tender offer rules and
schedules thereunder.

rumber of votes necessary to authorize ar take such
iction at a meoting. A clarifylng amendment has
been mude 1o Genaral Instroction A1.{2) of the
Farm S5+,

** Fortn §-1 will remain available for mergers and
exchange offers, For example, reglstrants may
choase to use Form S-1 and 1o have the company
being acquired prepare its own proxy statement 10
that the company being acquired will assume
lability for the information in its own proxy
statement. Of course, Forms S-2 and §-3, which are

t available for business combination transactions,
will remain unavailable for such tranactions
becaune registrants qualifying for use of those forms
=ay use the respective forms’ disclosure
ipproaches through the use of Form S, Farm S-4
also will be wvailabel for registration of yocosition in
connection with issver exchange offers.

' Form §-4 also contains twa related provistons:

(1) The reguirement in tom 2 of a legend in the

pectus 10 Inform (nvestors that they need to
mnke prompt requests for documents Incorporated
by reference; and

{2) A requirement in Nem 22 for an undertaking
by registrants 1o respond to requests for documents
within one business day and to furnish the
rrauested documents by Arst clusk mall or other
rqually prompt mesns. Where the registration
stalement incorporates by reference documents ul
the $-3 level, a request for such documents waould
include doe ts filed sub t 1o the cffoctive
dato of the registration statement up to the date of
Ihe resporme to the request. The undertaking would
ot require dolivery of incorporated documents
filed subsequent to such request.

20 General Instruction A of Form S-11 provides
that the Form shall be used to reglster securities
fssued by: (1) A real estate investmaent trust, as
defined in section 856 of the Internal Revenue Code;
or (if) other issuers whose businesses are primarily
that of acquiring and holding for investment real
estate or intereals in real estate or interests in other
issucts whose businesses are primarily that of
acquiring and holding real estate o interests in real
estute for investmont,

** Seq General Instruction B.2 with respect to the
woguiring entity and General Instruction C.2.
concerming the entity being scquired. See also
Release No. 33-6534 (May 9, 1984) |49 FR 20833,
20838),

17 CFR 240.148-1 to 14b-1.

17 CFR 240.139¢-1 10 14c-101.

™ For example, if the transaction Is an exchange
offar subject to Regulation 14D, the reglstrant is
required to disseminate material changes pursuant
(o Rule 14d-4(c) (17 CFR 240.14d-4(c)]. The
relationship batween the undertuking to deliver
incorporated documents (including those filed
subsequent 1o effectivaness if the S-3 lave! is
elected) and Rule 14d-4{c) is that, if o registrant has
delivered requested documants o security holders
and those documents reflect the material change,
this would constitute compliance with Rule 14d-
4{c). I, however, the documents do not refllect the
material chunge or have not been sent to security
holdors, then the registrant still must comply with
Rule 14d-4(c). Similarly, if the transaction is an
exchange offer where The vole passes with the
tender of shares, then the proxy regulations also
will apply to the transsction. The Form S—4 filing

D. Transactions Invalving Foreign
Companies

As noted above, the Commission also
has adopted new Form F-4,' which may
be used by foreign private companies
when they are involved in business
combination transactions. General
Instruction F of Form 54 describes
which of the new Forms may be used
when a foreign private issuer is one of
the businesses involved. Form F-4
contains a similar instruction.

E. Automatic Effectiveness of Certain
Registration Statements

General Instruction G provides for
automatic effectiveness of registration
statements filed for the sole purpose™ of
the formation of a bank or savings and
loan holding company * where the
provisions of Staff Accounting Bulletin
50 (“SAB 50") are satisfied.* Under this
provision, original registration
statements will become effective
automatically on the twentieth day after
filing, and post-effective amendments
wilﬁwcome effective on filing.* In
response to commentators' suggestions
that the Instruction specify the
conditions and provisions of SAB 50,
rather than include a reference to the
SAB, the Instruction has been adopted
with these provisions set forth
specifically therein for clarity and ease
of reference. The Instruction only refers

maoy be used to satisfy the Schedule 14D-1 (Tender
Offer Statement, 17 CFR 240.14d-100} and, if the
parties so choose, the subject company’s Schedule
14D-9 (Tender Offer Solicitation/Recommendation
Statemant, 17 CFR 240.14d-101} filing obligation.

" SEC Release No, 33-6579 (April 23, 1985) |—
FR )

*This Instruction will not apply If there am any
other propasals, eg. antitakeover amendments 1o o
corporate charter.

To date, securities lssued in connection with
the conversion of banks to bank holding companies
and savingy and loan associations 1o savings and
loan holding companies have been registered on
Form S-1 or 5-14, depending upon the natute of the
trinsgction. Legislation that would have exempted
such transactions from registration under the
Securities Act where only @ change in form is
contemplated und certain other conditions are
sutisfied passed the Senate in the %8th Congress an
$.2551, 9ath Cong., 2d Sess. (1984), No such
legislation passed the House of Representatives,
however, and the exemptive provision, along with
other foatures of the Senate biil, has not been
reintroduced in the 89th Congress.

MSAB 50 reflects the stalT's position regarding the
financial statement requirements In filings involving
the formation of ope-bank holding compianies,
Reloase SAB-50 (March 3, 1983) {48 FR 10043].

" As noted in the proposing release, this
provigion is similar to the automatic effectiveness
provisions of Form S-8 (17 CFR 239.16b) and for
certain filings on Form S-3 and F-3. In addition, 1o .
ussist the proper processing of such filings, the Form
includes a box on the cover page indicating the
registration in connection with the formation of &
holding ¢ y and compliznce with Generul
Instruction G
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to those provisions in SAB 50 which are
conditions to the use of automatic
effectiveness. Registrants are directed to
SAB 50 for further guidance concerning
financial statement provisions.* The
Commission believes that the automatic
effectiveness of these registration
statements will reduce administrative
burdens and provide time and cost
savings to registrants. In addition, the
Commission, in this release, is adopting
corresponding amendments to Rules 406,
464, 473, 475a, and 477 to reflect the
automatic effectiveness of such
registration statements.

F. Rule 415

Registration statements on Form S—4,
because they relate to offerings which
are continuous over a period of time, are
subject to Rule 415{a)(1)(viii) (business
combination transactions) and, if they
are 1o be used for reoffers or resales, to
Rule 415(a)(1)(i) (secondary offerings).¥

General Instruction H has been added
to address situations where the
registrant uses Form S—4 for an offering
of securities in connection with a
business combination transaction which
will be effected on a delayed basis. In
that case, the registrant must furnish
information concerning the type of
contemplated transaction(s) and the
company(ies) being acquired as of the
date of initial effectiveness only to the
extent practicable. The required
information about the specific
transaclion(s) and the particular
company(ies) being acquired generally
must be provided by post-effective
amendment. For example, where an
acquisition will be effected in a multi-
slep transaction in which there is an
exchange offer followed by a merger,
the initial registration statement would
contain a prospectus that includes
information about the exchange offer.>
A post-effective amendment would have
to be filed to provide information with
respect to the second step merger.

In order to implement the content of
General Instruction H, an undertaking
has been added to Item 22 of the Form.
This undertaking, to file post-effective
amendments with respect to
transactions contemplated after
effectiveness, is required in addition to

*Of course, the references to Form S-14 in SAB
50 should be construed to be relerences to Form S-3
after its adoption.

137 CFR 230.415(a){1) (i) und [visi). In view of this
position, it was not necessary 10 include a Rule 415
cover page box in Form S—4 as adopled.

* Where such a second step in a multi-stop
trunsaction bocomes probable. however, pro forma
fii al Infi tion is required at this point as to
the effects of both the exchange offer and the
second slep merger. See Financial Reporting
Release 2, Release No. 33-6413 (June 24, 1082) |47 FR
29832,

the undertakings required by item 512{a)
of Regulation S-K.*? The new
undertaking will ensure that Rule 415
cannot be used to implement
Recommendation Twelve of the
Advisory Committee's
recommendations,*® by using a
prospectus supplement to provide for
the immediate commencement of an
exchange offer.

On the other hand, if the transaction
in which the securities are being offered
pursuant to a registration statement
under the Securities Act would itself
qualify for an exemption from section 5
of the Act, but for the existence of other
similar (prior or subsequent)
transactions, then a prospectus
supplement may be used to provide
information necessary in connection
with such transaction.*! General
Instruction H codifies this
administrative practice with respect to
transactions the securities for which
currently are registered on Form S-1 or
S-14.

G. Structure of the Form

See, e.g., (Letter re Beatrice Foods Co.,
[1973] Fed. Sec. L. Rep. (CCH) { 79,351
(available January 17, 1973).

The two part structure of Form S—4,
separating the information which must
be included in the prospectus (Part 1)
and that which need not {Part 1), is the
same as other Securities Act forms. Part
I of the Form is divided into four
separate sections in order to set forth
clearly the requirements relating to the
transaction, the companies involved.
voting and management information,

1. Information Required in the
Prospectus—Part |

a. Information about the
Transaction—Section A. Section A calls
for information about the transaction.
This information must be presented in
the prospectus instead of being
incorporated by reference. The items in

** 17 CFR 229.512(a). ltem 512(n) requires the
registrant, in an offering of securities pursuant to
Rule 415 to undertake to update the prospectys by
post-effective amendment to refloct: (1) Any
prospecius required by section 10(a)(3} of the
Securities Act; (2) facts or events arising after the
effective date of the registration statement which
constitute a fundamental change: and (3} any
material information with respect 1o the plan of
distribution not disclosed previously in the

< registration stalement or any material change to

such information in the regisiration statement, The
Item also requires an undertaking to remove from
registration by means of a post-effoctive
amendment any of the securities being registered
which remain unsold at the terminuation of the
offering.

49 See discussion al page 13, infro.

‘! See, e g. (Letter re Beatrice Foods Co., [1973)
Fed. Sec. L. Rep. {CCH) § 78,351 {available January
17,1973}

section A include: Items 1 and 2,
information called for by ltems 501 <
and 502 * of Regulation S-K; Item 3, risk
factors, ratio of earnings to fixed
charges and other information; Item 4,
terms of the transaction; Item 5, pro
forma financial information; Item 8,
material contacts between the
companies; Item 7, additional
information related to resales: and Items
8 and 9, information called for by Items
509 “*and 510 * of Regulation S-K.
These items are adopted substantially
as proposed: there follows a discussion
of areas where changes have been made
from the proposal, or that otherwise are
highlighted.

(1) Risk Factors, Ratio of Earnings to
Fixed Charges and Other Information—
ltem 3.—ltem 3 is adopled with
modifications and additional items that
reflect commentators' suggestions. First,
the Item has been redesignated “Risk
Factors, Ratio of Earnings to Fixed
Charges and Other Information,” to
clarify that the information set forth in
this part of the prospectus is not a
summary of all material information
concerning the transaction. The Item
requires the registrant to furnish
information required by Item 503 of
Regulatipn S-K; * the name and address
of the subject entities; a briefl
description of business and properties; s
brief description of the transaction;
certain comparative per share data; a
stalement concemning dissenters’
appraisal rights; a statement comparing
the percentage of outstanding voting
shares held by directors, officers and
their affiliates; the vote required for
approval; and a brief statement
regarding the tax consequences of the
proposed transaction.*”

Based upon commentators'
suggestions, Item 3 has been revised
further to require (1) a statement as to
whether any federal or state regulatory
requirements must be complied with or
approvals must be obtained in
connection with the transaction, and if
50, the status of such compliance or

17 CFR 220,501 [forepart of registration
slatement and outside front cover page of
prospectus).

17 CFR 220.502 (inside front and outside bock
cover page of prospectus),

17 CFR 220.508 (interests of named experts snd
counsel),

**17 CFR 228.510 (dlisc)
pasition on indemnification).

*17 CFR 229.503 (summuary information, risk
factors und ratio of earnings to fixed charges)

**In view of the complexity of the ta

q of certain b bination
transactions, revised ltem 3(j) permits registrants
provide. where nppropriate, only & cross reference
to the information furnished pursuant 1o ltem 4 of
the Form.

of C
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epprovals; and (2) a requirement to
furnish the information required by Item
301 of Regulation S-K ** (condensed
financial data for five year trend
information) for (1) the registrant; (2) the
company being acquired; and (3) if
material with respect to the registrant,
pro forma data giving effect to the
transaction.* As a result of this change,
the time period requirements for the
comparative per share data and
equivalen! per share data have been
revised lo reflect that the Item 301 time
periods provide the basis for such
comparative dala.

(2) Terms of the Transaction—Item
4—1Item 4 calls for a description of the
terms of the transaction, including
information about the acquisition
agreement, reasons for and
consequences of the transaction,
description of securities and differences
in the rights of security holders. This
ltem, as adopted, reflects several
changes from the proposal in response
to commentator suggestions.

Proposed Form S—4 allowed
registrants eligible to use Form 5-3 to
incorporate by reference the description
of the securities being issued in the
transaction if the same securities are
registered under the Exchange Act, The
adopted Item has changed the
conditions under which the deseription
of securities may be incorporated by
reference to require not only that
securities of the same class as those
being offered must be registered under
section 12 of the Exchange Act, but also
that these securities must be listed for
trading or admitted to unlisted trading
privileges on a national exchange, or be
securities for which bid and offer
quotations are reported in an antomated
quotatipns system operated by a
national securities association. This
change responds to commentators'
concerns by ensuring that security
holders receive the description of any
class of securities that previously has
not been trading.

The proposed Form would have
required disclosure of the effect of the
Iransaction om the registrant, the
company being acquired and the
existing security holders of both. This
requirement has been deleted because
commentators believed disclosure of the
effect of the transaction would be
duplicative of the requirement in ltem
i(s)(2) for disclosure of the reasons for
the transaction. For example, if the
registrant plans to dispose of substantial
cumponents or assets of the company

T ————

17 CFR 220.301 (selacted financial data).

" Where §-2 or S-1 companies are involved, this
Information already is required to be presentod
Puarsuant to other items of the Form.

being acquired, disclosure of such plans
would be called for pursuant to Item
4(a)(2).

Item 4 also has been revised to codify
existing administrative practice in the
area of investment banking and other
opinions. The Item requires that if the
registrant or the company being
acquired has obtained a report, opinion
or appraisal from an outside party as to
the transaction and refers to such
opinion in the prospectus, then the
information called for by Item 9(b)(1) of
Schedule 13E-3 * must be furnished.
The Item does not require that such a
report be obtained or that there be an
affirmative statement as to whether one
was obtained. The Item applies only

« where a report has been obtained and

reference to it is made in the prospectus.

In addition, pursuant to
commentators’ suggestions, a
requirement to furnish a brief statement
as to the accounting treatment of the

_transaction has been added. This item

will elicit disclosure as to whether the
proposed acquisition will be accounted
for as a purchase transaction or as a
pooling of interes!s transaction.

Finally, Item 4(b) of the proposed
Form would have required incorporation
by reference of the acquisition
agreement into the prospectus and an
undertaking that the agreement be
furnished. without charge. by first class
mail or other equally prompt means, to
security holders that request it. In this
regard, the Commission solicited
comment as to whether it should: (1)
Give guidance as to which of the
provisions of the acquisition agreement
registrants should discuss pursuant to
Item 4{a) (1); and (2) in keeping with its
goal of streamlining disclosure, take
further steps to discourage delivery of
the acquisition agreement.
Commentators generally supported the
incorporation by reference requirement,
but indicated that timely delivery of the
acquisition agreement to security
holders that request it would be
essential to the adequacy of the
requirement. Commentators did not
believe any further steps would be
appropriate in this area. The
Commission agrees and has adopted
Item 4(b) with the one modification that
the undertaking 10 furnish the agreement
has been deleted because it is

%17 CFR 240.13¢-100. Of course. the person
rendering such opinfon would be an expert within
the meaning of section 7 of the Securities Act and,
sccorditgly. would be required 1o furnish the
required o t. M er. & requir t o
furnish the report, opinion or appraisal as an exhibit
to the registration statement. i it has been
reforenced in the prospectus, has been added in
Item 21(c) of Form S4.

duplicative of the new undertaking
added as Item 22(b).*

(3) Pro Forma Financial Information—
Item 5—This Item has been adopted as
proposed. The pro forma financial
information relating to the transaction
pursuant to which & Form S—4 is filed,
like other transaction information, must
be presented in the prospectus and may
not be incorporated by reference.
However, pro forma information relating
to other business combinations besides
the transaction pursuant to which this
registration statement is filed, is treated
like company information and,
therefore, may be presented in the
prospectus or incorporated by reference
therein.

(4) Material Contacts Between
Companies—Item 6.—Item 6 of Form
S—4, which has been adopted as
proposed, calls for information relating
to any past, present or proposed
material contracts, negotiations,
transactions or similar contacts between
the registrant and the company being
acquired. The Item is designed to elicit
information about: (1) Possible conflicts
of interest and (2) facts relating to
transactions such as pre-takeover
transactions or purchases by the
registrant of significant blocks of the
securities of the company being
acquired.

b. Information About the Registrant—
Section B. (1) Reporting Companies —If
a registrant is subject to either section
13{a) or 15{d) of the Exchange Acl, the
information it would have to present in
the prospectus aboult itself is the same
as that required by Form S-1, 5-2 or S~
352 if it were making a primary offering

Vi See In. 25, infra.

2 Application of the Form S-3 level includes the
forward incorporation feature of that Form jie., the
Incorporation by reference of subsequently filad
Exchange Act reports, including all reports filed
subsequent to the effectiveness of the registration
statement and prior to the terminotion of the
offering. As the Commission noted in proposiog
Form §-3, however

Daspite the fact thut subsequently filed periodic
reports under the Exchunge Act are incorporated by
reference into & Form S-3 prospectus, registrants
should be aware that they may be required to
amend the prospectus if the information actually
presented therein has become materially false and
misleading by reason of subsequent events thal are
reported in the incorporated Exchange Act
documents.

Soe Release No. 33-6331 (August 6, 1081) [46 FR
41902] at fnn. 64. Form S-4 registrants who elect the
S-3 level for either entity similarty should be
mindful with respect to information actually
presented in the prospectus delivered in connection
with the transaction. See ofso Rule 1448 {17 CFR
240.148-0) if applicable.
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of securities not involving a business
combination.®® Registrants eligible to
use Form S-2 or S-3 are not required to
present information at the most
streamlined level available, but may
elect instead to comply with provisions
of the Form calling for greater
prospectus presentation. General
Instruction B explains the operation of
the three-tier system in the context of
registration on Form S-4 and. as
adopted, reflects certain clarifying
language changes.

(2) Non-Reporting Companies.—For
registrants that are not subject to the
reporting requirements of the Exchange
Act, Form S-4 requires disclosure of
company information at the level
prescribed by Form §-1. The majority of
the commentators supported this f
approach and these requirements have
been adopted as proposed.

In the proposing release, the
Commission also sought comment as to
whether the disclosure level of Form S-
18 **should be made available where
the company(ies) involved could use
that Form for an initial public offering,
i.e.,, where the company is non-public
and the value of the securities being
registered does not exceed $7.5 million,
While the commentators who addressed
this point supported the concept, they
also questioned its utility in the business
combination context in light of the
dollar amount limitation. Moreover, the
Form S-4 financial disclosure
requirements discussed below with
respect to non-reporting companies
being acquired are less burdersome for
non-reporting companies being acquired
than are those of Form S-18, which
requires a two year audit. Based upon
the questionable utility of the S-18
approach and the complexity its
implementation would add to Form S,
with little concomitant benefit, the
Commission has determined not to
pursue this approach.

¢. Information About the Compuny
Being Acquired—Section C. (1)
Reporting Companies.—Form S—4
generally provides for the same
prospectus presentation about a
reporting company being acquired that
would be required by Form $-1, 8-2 or
S-3 were such company making a
primary offering of securities not
involving a business combination. Thus,
Form S—4 for the most parl requires

2 The language In the introduction to Item 11 of
Form 5-2 and ltem 12{a}){3) of Form 54, which calls
for information presceibed by Article 11 {17 CFR
210.11-01 ef sey.) and Rule 3-05 of Regulation S-X
“if not reflected in the registrant’s Intest annval
repont Lo security holders . ." f» not intended to
suggest that the annual repart to security holders
prescribes the inclusion of such information.

17 CFR 239.28.

registrants to provide information about
the company being acquired as if that
company were the registrant.

(2) Non-Reporting Companies.—Form
5-4 allows registrants to elect to provide
information about non-reporting
companies being acquired either at the
S-1 level or at a level that is the same as
that required under Form 5-15 for non-
reporting companies being acquired.
With respect to financial statement
requirements, this approach reflects a
change from the proposal, which is
discussed below. The Commission
believes that these revised requirements
strike a more appropriate balance
between the cost of collecting and
processing information not previously
developed, and the investor's need for
information. In addition, the definition
of a non-reporting company being
acquired has been modified, in Item
17(b), to include, in addition to
companies not subject to the reporting
requirements of either sections 13(a) or
15{d) of the Exchange Act, a public
company which, because of section 12(i)
of the Exchange Act, has not furnished
an annual report to security holders
pursuant to Rule 14a-3 * or Rule 14c-3 ¥
for its latest fiscal year.

Proposed Form S-4 would have
required non-reporting companies being
acquired to provide audited financial
statements for the periods required to be
presented by Rule 3-05 of Regulation S-
X.*"In addition, the proposed Form
carried over the provisions of [tem 15 of
Schedule 14A * that such financial
statements need be certified * only to
the exten! practicable, but that reoffers
to the public by any person who is
deemed an underwriter within the
meaning of Rule 145{c) would be
prohibited until the required certified
statements are provided.

Pursuant to commentator suggestion
that some minimum leve! of disclosure
should be required in the Form as to
both entities, the financial statement
requirements of Form S-4 with respect
to non-reporting companies being
acquired have been changed to
incorporate the current requirements of

17 CFR 240.140-3(b) sets forth the (nformation
required to be included to the annual report 1o
security holders which must accompany or precede
ihe annual proxy materials,

™17 CFR 240,14¢-3(a) sets forth the information
to be included in the annval report to security
holders which must accompany or precede the
anmual information statement,

¥ Generally, Rule 3-05 requires audited financial
statements for one, two or three years regarding »
business that is being acquired depending upon the
relative size of the acquisition.

17 CFR 240.148-101.

“In the revised Form S—4 requirements, the word
“oertified” has been changed 1o "andited™ for
consistency,

Form $-15. Thus; Item 17(b)(7) provide:
that a non-reporting company being
acquired must provide three-year
financial statements as would have beep
required 1o be included in an annual
report furnished to security holders
pursuant to Rule 14a-3 (b)(1) and (b)(2)
or Rule 14¢-3 (b}{1) or [b}{2). had the
company being acquired been requircd
to prepare such report. The balance
sheel for the year preceding the lates!
full fiscal year and the income
statements for the two preceding years
however, need not be audited if they
have previously not been audited. In
addition, the quarterly financial and
other information that would have been
furnished had the company being
acquired been required to file Part I of
Form 10-Q * for the most recent quarter
prior to the time of effectiveness of the
registration statement must be
furnished.

d. Voting and Management
Information—Section D. (1) Voting
Information.—If a proxy, consent *' o;
authorization is to be solicited, Form S+
requires registrants to present in the
prospectus information concerning (1)
the vote needed for approval, (2)
dissenters' rights of appraisal, (3)
revocability of proxies, (4) interest of
certain persons in the transaction, (5)
persons making the solicitation and (6)
the registrant’s relationship with
independent public accountants. In the
absence of a solicitation, the Form
requires prospectus presentation of
information about (1) the date of the
shareholder meeting, (2) the vote
required for approval, (3) dissenters’
rights of appraisal, (4) the registrant's
relationship with independent public
accountants and (5) a statement that
proxies, consents or authorizations are
not being solicited. These requirements
have been adopted as proposed, excep!
that Item 18 has been revised to make
clear which provisions thereof are not
applicable in the case of exchange
offers.

(2) Manaegement Information.—
Whether or nol proxies are to be
solicited, Form S—4 requires information
concerning voting securities and the
principal holders of such shares® with

*17 CFR 240.308a.

“In o cansent solicitation. the 20 business day
period discussed. infra, operates to requite the
registrant (0 send the prospectus to security holden
20 business days in advance of the date on which
such consents may be used 1o effect the transection
rather than 20 days in advance of the date on whiih
the requisite consents may be received by the
soliciting party. This procedure congiders the
possibility of revocation of consents and establ's
a fixod date for calenlation of the 20 business ds;
period in this contex)

2 11em 5 of Schedule 14A (17 CFR 240 14a-101)
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respect o all directors and executive
officers of both entities'and, with regard
to the directors and executive officers of
the surviving or acquiring company,
information about directors and
executive officers,® certain

relationships and related transactions, ™
and executive compensation.® The

Form permits incorporation by reference
of management information to the same
extent as would be permitted in a
primary offering not involving a

business combination under Forms S-1,
§-2, and S-3.

2 Information Not Required in the
Prospectus—Part I

Part Il of Form S prescribes
information called for by: (1) Item 702 of
Regulation S-K* indemnification of
directors and officers; (2} Item 601 of
Regulation S-K, exhibits; and (3) Item
512 of Regulation S-K, undertakings.

This information would be included in
the registration statement, but could be
omitted from the prospectus, These
requirements have been adopted as
proposed, with the addition of the two
new undertakings (compliance with
requests for information incorporated by
reference and post-effective
amendments for delayed business
combinations) and the new exhibit
requirement for reparts, opinions or
uppraisals materially related to the
transaction that are referenced in the
prospectus.

H. Other Amendments
1. Corresponding Amendments

a. The Commission also has adopted
corresponding amendments to Rule 3-05
of Regulation S-X, ltems 502, 512 and
601 of Regulation S-K, Rules 406, 463,
464, 473, 475a and 477 under the
Securities Act and Rules 14a-3, 14a-6,
14c-2 and 14c-5 under the Exchange
Act. These amendments are
necessitated by rescission of Form $-15
and its replacement with Forms S—4 and
F4. The changes delete references to
Form S-15 and, where appropriate,
replace them with references to Form S-
4 or F4. The Commission notes that
although Form F—4 is not being
published in this release, the technical
amendments necessitated by its
adoption are included in this release to
avoid unnecessary duplication. The
amendment to Rule 145{a}(2) to codify
the stall position that the Rule's change

© fom 01 0' Rm'.“on s« (17 CFR m‘w'l
“tem 404 of Regulation S-K (17 CFR 220.404).
_ lfem 402 of Regulation S-X (17 CFR 229.402),
17 CFR 220702
"' The Commission also has made elarifying
trchnical chunges to the tem 502 references to
neorporated materinl.

in domicile exception does not apply to
a change in national jurisdiction is
included in the F-4 release, however,
because it applies in the foreign context.

2. New Investment Company Merger
Proxy Form

The Commission notes that registered
investment companies and business
development companies, as defined in
section 2(a)(48) of the Investment
Company Act of 1840 currently may
register securities issued in connection
with business combinations on Form S-
14, Form S-4 is not available for the
registration of securities in connection
with a business combination where the
registrant is a registered investment
company or a business development
company. The Commission has
proposed a new merger proxy form,
Form N-14,* that, if adopted, will be
available for use by such companies and
will replace Form S-14 for these
companies. Form S~14 will be retained
only for these companies and business
development companies on a lemporary
basis until the new form is adopted, at
which time Form S-14 will be rescinded.

3. Item 502 of Regulation S-K

In addition to the correspondin?
amendments noted above, a clarifying
amendment to Item 502 of
Regulation S-K also has been adopted.
The amendment clarifies that the
undertaking required of registrants to
send documents that are incorporated
and not delivered extends to beneficial
owners,

4. Rule 145—Preliminary Note

The Commission has eliminated from
the preliminary note to Rule 145 under
the Securities Act certain details
concerning the history and application
of Rule 133. Rule 133, which contained
the Commission's previously existing
“no-sale” theory, was rescinded
effective January 1, 1973 following the
adoption of Rule 145.7 The portions of
the preliminary note the Commission
has deleted pertain to the applicability
of Rule 133 and are no longer relevant.

5. Form 8-K Reports of Acquisitions

The Commission has adopted as
proposed a modification of the current
procedures for filing reports on Form 8-
K in the context of acquisitions.
Currently, a reporting registrant must
file a report on Form 8-K within fifteen
days after it has made an acquisition. In

15 US.C. 800-2(a)(48). s amended by. Pub. L.
90477 1980,

* Release No, 33-8570 (March 18 1985) |50 FR
11725).

W See Release No. 33-5316 [October 6, 1972) |47
FR 23631},

that report. the registranl must provide a
description of the acquisition pursuant
to Item 2, and the financial statements
and pro forma financial information
preseribed by Rule 3-05 and Article 11
of Regulation S-X pursuant 1o ltem 7. As
amended, Item 7 of Form 8-K provides
an extension of up to 60 days, from the
date the filing initially is due, for filing
the financial statements and pro forma
financial information regarding an
acquired business. The extension is
available where: (1) The provision of
such information within fifteen days is
impracticable: (2) the registrant so states
in its filing on Form 8-K and states the
date such financial statements are
expected to be filed by an amendment;
and (3) the registrant provides such
financial information as soon as
practicable within the 60 day period.
Commentators generally supported the
proposed amendment.

Under the amended procedure,
registrants, upon notice in the initial
Form 8-K report filed in connection with
the acquisition, would have up to 60
additional days™ in which to provide
Item 7 financial information where the
provision of the required audited
financial statements and pro forma
financial information within fifteen days
would be impracticable. In such an
instance, the registrant would have to
provide within the regular fifteen day
deadline as much of the required
financial statements as then were
available, including where appropriate,
unaudited financial statements.

The proposing release also contained
policy statements concerning the
implications under the Securities Act
and the Exchange Act of a delay in filing
or failure to file required financial
statements for acquired businesses. In
response to commentator concerns and
suggestions, these policy statements
have been revised in some respects. In
addition, new instructions have been
added to revised Item 7(a)(4) in order to
set forth certain of the revised policies
in the Form itself.

During the pendency of the extension,
registrants would be deemed current for
purposes of their reporting requirements
under the Exchange Act. With respect to
filings under the Securities Act,
registration statements and post-
effective amendments to effective
registration statements would not be
declared effective. In addition, offers

"' Bocause tho number of days (60) available
under the extension runs from the dute the filing on
Form 8-K is due {fift days subsequent (o the
acquisition), rather than the date of the acquisition,
the extension provides » maximum of 75 days from
the acquisition date for the registzant to furnish the
required information




18963
O ——

Federal Register / Vol. 50, No. 87 / Monday, May 6, 1985 / Rules and Regulations

and sales should not be made pursuant
to effective registration statements, or
pursuant to Rules 505 and 500 of
Regulation D ™ where any purchaser is
nol an accredited investor undér Rule
501(a) of that Regulation, until the
required audited financial statements

are furnished. This prohibition, however,

does not affect offerings or sales, made:
(1) Upon the conversion of outstanding
convertible securilies, or the exercise of
outstanding warrants or rights; (2)
pursuant fo dividend or interest
reinvestment! plans on Form 5-3; (3)
pursuant to employee benefit plans on
Form S-8; (4) in transactions involving
secondary offerings; or (5) in reofferings
or resales of securities pursuant to Rule
144.7 These positions respecting the
pendency of the 60 day extension are
described in new Instruction 1 to Item
7{a)(4) and reflect changes made: (1) To
clarify the status of effective shelf
registration statements; (2) to rescind
the previous position that affiliates of
the registrant would not be permitted to
resell securities in reliance on Rule
144:" and (3] to explain the implications
of an extension under Regulation D,

As nated in the proposing release, no
further extensions of the filing period
will be available. A few commentators
indicated that this policy should be
modified to allow requests for further
extensions of time in the most unusual
circumstances, such as in the event that
unforeseeable delays are encountered
during the course of an audit.

The Commission believes, however,
that the purposes of the Exchange Act,
"o insure the maintenance of fair and
honest markets in securities
transactions * * **, "™ may be better

7¥17 CFR 230,501 to 230.506. With respect (o sales
mnde only to accredited investors, however, there
are no informational requirements under Regulation
D

™17 CFR 230144, Rule 144 provides a safe-harbor
rule by means of which affilistes and nonaffiliates
of the registrant cun resell their restricted socuritios
without the need for registration under the
Securities Act. Availalnlity of the Rule is
conditioned, inter alia, on there being sdoquate
current public information conceming the registrant,
See Rule 144(c). -

"This position Is rescinded because the dangers
posed by allowing affilintes, who may have non-
public information about the registrant, 1o continue
to sell securities during the pendency of the
extension are adequately addressed by: (1)
Exchange Act section 10(b) and Rule 10b-5

r (17 CFR 230.10b-5); and (2) the
representation made by affiliates in filings on Form
144. Form 144 requiren the selling affiliate 1o
represont that he does not know any material
adverse information about the current or
prospective operations of the Issuer of the securities
which has not been disclosed puhlicly.

m‘*s«.«m 2 of the Exchange Act of 1834, 15 US.C.
7ib.

served without a further extension
procedure,™ Moreover, it should be
noted that the notification procedure
and the availability of the 60 day
extension should not be an invitation to
non-timely filing of the required
financial information,

Finally, the proposing release stated
that in cerlain rare instances the
Division would consider requesis for
waiver of some or all of the required
financial information. The Commission
wishes to emphasize that a waiver of
the financial statement requirements
will be considered only where the
circumstances are so rare as to
constitute a unique occurrence in the life
of the registrant. The waiver process
will be administered for the Commission
by the Division of Corporation Finance,
on a case by case basis.

As was stated in the proposing
release, in determining whether to grant
a waiver, the Division will consider: (1)
The size of the acquisition relative to the
registrant;” (2) the reasons why the
statements cannot be obtained:™ and (3)
the financial information the registrant
can provide.™ All three factors will be
considered together. The larger the
acquisition, the more compelling the
reasons must be, and the more
important that information which can be
provided becomes, While certain
commentators suggested the need for
explicit guidelines as to the standards to
be applied to requests for waiver, the
unique facts and circumstances under’
which such requests would be
considered make guidelines
impracticable.

"™ This poaition i ¢ with that embodicd
in Rule 12b-25 (17 CFR 240.12b-25), which provides
the proced for extensions of time for filing all or
part of reports on Form 10-K and Form 10-Q. For
reports on these Porms, no further extensions
beyond that provided under Rule 12b-25 are
available,

7 See Article 3-05 of Regulation S-X, which
establishes the time periods for which financial
sintements must be furnished based upon the
relative size of the acquisition. The sliding scale of
Article 3-05 for the evaluation of the significance of
# buniness acquisition was adoptad o Sacurities
Act Release No, 33-8413 (June 29, 1882) [47 FR
29032]. I revised and codified the principles
upplicable to roquests for waiver of certain audited
financial statement requirementa so! forth in
Securities Act Release No. 4050 (Fubruary 20. 1969)
[34 FR 4888}, "General Requirements for Certified
Financial Stat of C Acquired or to
be Acquired.”

" For example, impossibility would be considered
relevant. However. cost of an audit alone genvrally
would not be deemed a sufficient basis for o walver.

™ For example. an audit of the mos! relevant
portions of the required financlal stale or an
audit of two of the three required yeara' fi 1al

e —

Where a waiver is not granted and 1h.
required financial statements are not
supplied in the time prescribed,
regisirant are notified that the
deficiency may affect the registran! for
both Exchange Act and Securities Act
purposes. Depending on the
circumstances and the relevancy of the
information, the registrant may not be
considered timely or current in its
Exchange Act reporting obligations and
where appropriate, enforcement action
would be taken. Once the registrant has
furnished audited financial statements
of the new combined entity for an
appropriate period,* it could, in some
cases, be censidered current for
Exchange Act purposes, and also mas)
be able to register securities under the
Securities Act.

Statulory Authority
The Commission is adopting Form

. $-4 and the related amendments

pursuant to sections 5, 6, 7, 10 and 19(a)
of the Securities Act and sections 14(s)
14(c} and 23(a) of the Exchange Ac!

As required by section 23(a) of the
Exchange Act, the Commission has
considered specifically the impact that
the rulemaking actions revising 17 CFR
Parts 210, 229, 230, 239, 240 and 249
taken pursuant to the various provisions
of the Exchange Act would have on
competition, and has concluded tha!
they would impose no significant burden
on competition not necessary or
appropriate in furtherance of the
purposes of the Exchange Act.

Final Regulatory Flexibility Analysis

This final regulatory flexibility
analysis, which relates to Form S—¢, has
been prepared in accordance with 5
U.S.C. 804. The corresponding Initial
Regulatory Flexibility Analysis is
contained in the proposed release
(Release No. 33-6534, May 9, 1984 [49 FR
20833]).

The Need for and Objectives of Forn
S-4

The Form is degigned to improve the
effectiveness of the business
combinations prospectus by requiring
that information be presented in a more
accessible and meaningful format, and
to simplify the registration of securities
issued in such transactions. The
Commission is implementing these
objectives by applying to business
combination Iransactions the principles
of the integrated disclosure system

slatements, may provide an adequate basis for a
waiver of the remaining requirements where the
other factors (sixe and reasons} also support such
action,

“In this regard, what constitutes an appropna:
time pariod will be determined by the staff, based
upon the particalar facts and circumstances of vich
case.

S M e e

e b e ke’ s smmt Sn R Bl |-l
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éeveloped in the context of primary
offerings of securities. Thus, information
ibout the companies involved is
presented in, delivered with, or
incorporated by reference into, the
prospectus to the same extent as
provided when such companies are
making primary offerings. Form S—4
logether with Form F—4 replaces Form
§-15 under the Securities Act of 1933
[“Securities Act”) and is available for
the registration of all business
combination transactions, including
exchange offers previously registered on
Form S-1 under the Securities Act.

Issues Raised by Public Comment

No commentators referred to the
Initial Regulatory Flexibility Analysis in
Commenting on proposed Form S—4.

Significant Alternatives

Form S-4 is modeled on the disclosure
requirements contained in Forms S-1,.
§-2 and $-3; the basic forms undér the
Commission's integrated disclosure
system. In developing those Forms, the
Commission carefully analyzed whether
they should be adapted specially for use
by small entities. The Commission
concluded that the better approach was
lo address the needs of small entities
separately in the context of Regulation
D and Form S-18. The Commission in
connection with Form S-4, considered
whether the disclosure level of Form S-
18 should be made available where a
tompany involved could use that Form
for an initial public offering. Although
some commentators supported the
concepl, they questioned its utility in the
business combination context in light of
the $7.5 million limit on the value of
securities registered on Form S-18,
Moreover, the fact that the financial
disclosure requirements of Form S—4 are
'tss burdensome for non-reporting
companies being acquired than those of
Form $-18, indicates that the Form S-18
“pproach would increase the complexity
of Form S-4, with little concommitant -
benefit for small entities. Accordingly,
the Commission has determined not to
‘mplement this alternative. Form S—4
thus requires disclosure according to the
levels represented by Forms S-1,8-2
ind S-3 in the primary offering context.
Ihe Commission does not believe that
other alternatives, including use of a
performance rather than a design
:lsmdu rd, or exempting small entities
‘'om all or part of the requirements of
"1e Form would accomplish the
Commission's statutory mandate to
Prolect investors. '

List of Subjects
17 CFR Part 210

Securities, Reporting and
recordkeeping requirements, Holding
companies, Insurance companies,
Investment companies.

17 CFR Port 229

Securities, Reporting and
recordkeeping requirements.

17 CFR Part 230

Confidential business information,
Investment companies, Reporting and
recordkeeping requirements, Securities.

17 CFR Part 239

Reporting and recordkeeping
requirements, Securities.

17 CFR Part 240

Reporting and recordkeeping
requirements, Securities.

17 CFR Part 249 .

Brokers, Reporting and recordkeeping
requirements, Securities.

Text of Amendments

In accordance with the foregoing, Title
17, Chapter Il of the Code of Federal
Regulations is amended as follows:

PART 210—FORM AND CONTENT OF
AND REQUIREMENTS FOR FINANCIAL
STATEMENTS, SECURITIES ACT OF
1933, SECURITIES EXCHANGE ACT OF
1934, PUBLIC UTILITY HOLDING
COMPANY ACT OF 1935, INVESTMENT
COMPANY ACT OF 1940, AND
ENERGY POLICY AND
CONSERVATION ACT OF 1975

1. By revising paragraph (b)(1)
introductory text of § 210.3-05 to read as
follows:

§210.3-05 Financial statements of
business acquired or to be acquired.

(b) Periods to be presented. (1) If
securities are being registered to be
offered to the security holders of the
business to be acquired, the financial
statements specified in §§ 210.3-01 and
210.3-02 shall be furnished for the
business to be acquired, except as
provided otherwise for filings on Form
S-14. In all other cases, financial
statements of the business acquired or
to be acquired shall be filed for the
periods specified in this paragraph or
such shorter period as the business has
been in existence. The financial
statements covering fiscal years shall be
audited except as provided in Item 15 of
Schedule 14A, (§ 240.14a-101 of this
chapter) with respect to certain proxy

stalements or in a registration statement
filed on Form S-14, S—4 or F-4 (§ 239.23,
25 or 34 of this chapter). The periods for
which such financial statements are to
be filed shall be determined using the
conditions specified in the definition of
significant subsidiary in Rule 1-02 of
Regulation S-X (§ 210.1-02 of this
chapter). The determination shall be
made by comparing the most recent
annual financial statements of each such
business to the registrant’s most recent
annual consolidated financial
statements filed at or prior to the date of
acquisition.

PART 229—~STANDARD
INSTRUCTIONS FOR FILING FORMS
UNDER SECURITIES ACT OF 1933,
SECURITIES EXCHANGES ACT OF
1934 AND ENERGY POLICY AND
CONSERVATION ACT OF 1975—
REGULATION S-K

2. By revising paragraph (c) of
§ 229.502 1o read as follows:

§ 229,502 (Item 502) Inside front and
outside back cover pages of prospectus,

(¢} Incorporation by reference. Where
any document or part thereof is
incorporated by reference in the
prospectus but not delivered therewith,
include an undertaking to provide
without charge to each person, including
any beneficial owner, to whom a
prospectus is delivered, upon written or
oral request of such person, a copy of
any and all of the information that has
been incorporated by reference in the
prospectus [not including exhibits to the
information that is incorporated by
reference unless such exhibits are
specifically uncorporated by reference
into the information that the prospectus
incorporates), and the address
(including title or department) and
telephone number to which such a
request is to be directed.

3. By revising paragraph (h)
introductory text of § 229.512 to read as
follows:

§229.512 (Item 512) Undertakings.

(h) Registration on Form S-14, S—4 or
F-4 of securities offered for resale.
Include the following if the securities are
being registered on Form S-14, S—4 or F-
4 (§ 239.25, or 34 of this chapter) in
connection with a transaction specified
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in paragraph (a) of Rule 145 (§ 230.145 of
this chapter).

. » - - -

4. By revising the Exhibit Table and
revising paragraph (b){4)(ii) of § 229.601
to read as follows:

ExtisiT TABLE

§229.601 (ltem 601) Exhibits.
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(ii) Except as set forth in paragraph
(b){4) of this section (iii) for filings on
Forms S-1, $4, §-11, 5-14 and F4
under the Securities Act {§§ 239.1, and
25, 18, 23 and 34 of this chapter) and
Forms 10 and 10-K {§§ 249.210 and 310
of this chapter) under the Exchange Act
all instruments defining the rights of
holders of lang-term debt of the
registrant and its consolidated
subsidiaries and for any of its
unconsolidated subsidiaries for which

financial statements are required to be
filed.

PART 230—GENERAL RULES AND
REGULATIONS, SECURITIES ACT OF
1933

5. By revising the Preliminary Note lo
§ 230.145 to read as follows:

§ 230.145 Reclassification of securities,
mergers, consolidations and acquisitions of
assels,

Preliminary Note

Rule 145 (§ 230,145 of this chapter) is
designed to make available the protection
provided by registration under the Securities
Act of 1933, as amended [Act), to persons
who are offered securities in a business
combination of the type described in
paragraphs (a) (1), (2) and (3) of the rule. The
thrust of the rule is that an “offer.” “oifer to
sell.” “offer for sale,” or “sale” ocuurs when
there is submitted to security holders a plan
or agreemen! pursuant 10 which such holders
are required to elect, on the basis of what is
in substance a new investment decision
whether to accept a new or different security
in exchange for their existing security. Rule
145 embodies the Commission’s
determination that such transactions are
subject to the registration requirements of the
Act, and that the previously existing “no-
sile” theory of Rule 133 s no longer
consistent with the statutory purposes of the
Acl. See Release No. 33-5318 (October 8,
1972) |37 FR 23631]. Securities issued in

transactions described in paragraph (a) of
Rule 145 may be registered on Form S—4 or F-
4 (§ 209.25 or 34 of this chapter] under the
Act,

Trunsactions for which statutory
exemptions under the Act, including those
contained in sections 3(a) {9), (10), (11) and
4(2), are atherwise available are not affected
by Rule 145,

Note 1.—Reference is made to Role 1534
(§ 230.153a of this chapter) desaribing the
prospectus delivery required in @ transaction
of the type reforred to in Rule 145.

Note 2—A reclassification of securities
covered by Rule 145 would be exempt from
registration pursuan! to section 3{a) {9) or [11)
of the Act if the conditions of either of these
sections are satisfied.

6. By revising the section heading and
paragraph (a) of § 230.406 to read as
follows:

§ 230.406 Confidential treatment of
intormation filed with the Commission.

{a) Any person submitting any
information in a document required to
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be filed under the Act may make written
objection to its public disclosure by
following the procedure in paragraph (b)
of this section, which shall be the
exclusive means of requesting
confidential treatment of information
included in any document (hereinafter
referreéd to as the “material filed")
required to be filed under the Act,
except that if the material filed is a
registration statement on Form S-8

(§ 239.16b of this chapter) or on Form S-
3, F-2, F-3 (§ 239.13, 32 or 33 of this
chapter) relating to a dividend or
interest reinvestment plan, or on Form
S-4 (§ 239.25 of this chapter) complying
with General Instruction G of that Form
or on Form F-4 (§ 239.34 of this chapter)
complying with General Instruction F of
that Form, or if the material filed is a
registration statement that does not
contain & delaying amendment pursuan!
lo Rule 473 (§ 230.473 of this chapter),
the person shall comply with the
procedure in paragraph (b) prior to the
filing of & registration statement,

7. By amending § 230.463 o include
new paragraphs (d) (8) and {9) as

follows:

$230.463 Report of offering of securities
and use of proceeds therefrom.

(d)=* e

(8) In a merger in which a vote or
consent of the security holders of the
company being acquired Is not required
pursuant to applicable state law; or

(9) In an exchange offer for the
securities of the issuer or another entity.

8. By revising the section heading. the
introductory paragraph and paragraph
(b) of § 230.464 to read as follows:

2230464 Effective date of post-effective
amendments to registration statements
fled on Form S-8 and on certain Forms S-
3.5-4, F-2, F-3, and F-4.

Provided. That, at the time of filing of
each post-effective amendment with the
Commission, the issuer continues to
meet the requirements of filing on Form
5-8 (§ 239.16b of this chapter); or on
Form -3, F-2 or F-3 (§ 239.13,32 or 33
of this chapter) for a registration
statement relating to a dividend or
interest reinvestment plan; or in the case
0! a registration statemen! on Form 54
(§ 239.25 of this chapter) that there is
continued compliance with General
Instruction G of that Form or on Form F-
4§ 239.34 of this chapter) that there is
continued compliance with General
nstruction F of that Form:

(b] With respect to securities sold on
or after the filing date pursuant to a
Prospectus which forms a part of a Form
5-8 registration statement; or a Form S~

3, F=2, or F-3 registration statement
relating to a dividend or interest
reinvestment plan; or a Form S4
registration statement complying with
General Instruction G of that Form or a
Form F-4 registration statement
complying with General Instruction F of
that Form and which has been amended
to include or incorporate new full year
financial statments or to comply with
the provisions of section 10{a)(3) of the
Act, the effective date of the registration
statement shall be deemed to be the
filing date of the post-effective
amendment.

9. By revising paragraph (d) of
§ 230,473 to read as follows:

§ 230.473 Delaying amendments.

(d) No amendments pursuant lo
paragraph {a) of this section may be
filed with a registration statement on
Form S-8 (§ 239.16b of this chapter); on
Form S-3, F-2, or F-3 (§ 239.13, 32 or 33
of this chapter) relating to a dividend or
interest reinvestment plan; or on Form
S-4 (§ 239.25 of this chapter) complying
with General Instruction G of that Form
or on Form F-4 (§ 239,34 of this chapter)
complying with General Instruction F of
that Form, :

10. By revising § 230.475a to read as
follows:

§ 230.475a Pre-effective amendments on
Form S-8 and certain pre-effective
amendments on Forms S-3, S-4, F-2, F-3
and F-4 deemed filed with the consent of
Commission.

Amendments to a registration
statemen! on Form S-8 (§ 239,16b of this
chapter); on Form S-3, F-2, or F-3
(§ 239.13, 32 or 33 of this chapter)
relating to a dividend or intgrest
reinvestment plan; or on Form S4
(§ 239.25 of this chapter) complying with
General Instruction G of that Form or on
Form F-4 complying with General
instruction F of that Form filed prior to
the effectiveness of such registration
statement shall be deemed to have been
filed with & consent of the Commission
and shall accordingly be treated as part
of the registration statement.

11. By revising paragraph (b} of
§ 230.477 to read as follows:

§230.477 Withdrawal of registration
statement or amendment.

{b) Any application for withdrawal of
@ registration statement filed on Form
5-8 (§ 239.16b of this chapter); or on
Form §-3, F-2, or F-3 (§ 239.13, 32 or 33
of this chapter), relating to a dividend or
interest reinvestment plan; or on Form
S-4 (§ 239.25 of this chapter) complying
with General Instruction G of that Form
or on Form F—4 (§ 239.34 of this chapter)
complying with General Instruction F of

that Form and/or any pre-effective
amendment thereto, will be deemed
granted upon filing if such filing is made
prior to the effective date.

PART 239—FORMS PRESCRIBED
UNDER THE SECURITIES ACT OF 1933

12. By removing § 239.29,

§239.29 [Removed]

13. By revising the section heading
and § 239.23 to read as follows:

§239.23 Form S-14, for simplified
registration of securities Issued in certain
transactions under Rules 133 and 14517
CFR 230.133, 230,145] by registered
investment companies and business
development companies,

This form and Form S-1 [17 CFR
239.11) may be used for registration
under the Securities Act of 1933 of
securities to be issued in a transaction
specified in paragraph (a) of § 230,145:
Provided, however, That Form S-14
shall not be so used unless the registrant
is a registered investment company or a
business developmen! company as
defined by section 2{a){48) of the
Investment Company Act of 1940, the
prospectus is delivered 1o sécurity
holders whose vote or consent is
solicited at least 20 days prior to the
date on which the meeting of such
security holders is held or the date on
which the transaction is effectuated if
no such meeting is held: Provided
further, That if applicable law of the
jurisdiction permits the furnishing of a
notice of the meeting or other actions
within less than the 20-day period
specified herein, then compliance with
such provisions of such law shall be
deemed to satisfy this requirement.
Form S-14 may also be used by persons
and parties who may he deemed
underwriters, for the registration of a
public reoffering of securities issued ina
transaction specified in paragraph (a) of
§ 230.145 of this chapter orin a
transaction specified in paragraph (a) of
§ 230,133 of this chapter exempted by
the latter section prior to its rescission
effective on and after January 1, 1973,

14. By adding § 239.25 to read as
follows:

§239.25 Form S-4, for the registration of
securities issued In business combination
transactions.

This Form may be used for
registration under the Securities Act of
1933 of securities to be issued (a)in a
transaction of the type specified in
paragraph (a) of Rule 145 (§ 230.145 of
this chapter); (b) in a merger in which
the applicable state law would not
require the solicitation of the votes or
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consents of all of the security holders of
the company being acquired; (c) in an
exchange offer for securities of the
issuer or another entity; (d) in a public
reoffering or resale of any such
securities acquired pursuant to this
registration slatement; or {e) in more
than one of the kinds of transactions
listed in paragraphs (a) through (d)
registered on one regisiration slatement.
(Secs. 5, 6. 7, 10, 19{a), 48 Stat. 77, 78, 81, 85;
Secs. 204, 205, 209, 48 Stat. 906, 908; secs. 7. B,
68 Stat. 684, 685; sec. 1, 70 Stal. 1051; sec.
308(a)(2}, (90 Stat. 57; 15 U.S.C. 77e, 771, 773,
77} 77s(a); secs. 14(a), 14(c), 23(a), 48 Stat.
895, 801; sec, 203{a}, 49 Stat. 704; sec. 8, 49
Stul. 1379; sec. 5, 78 Stal. 569, 570; sec. 18, 89
Stat. 155; 15 U.S.C. 78n {a), (c). 78w(a))
Note.—~The text of Form S-4 does not
appear in the Code of Federal Regulations,

Securities and Exchange Commission
Washington, D.C. 20549

Form S-4

Registration Statement Under the Securities
Act of 1903

(Exact name of registrant as specified in its
charter)

[State or other jurisdiction of incorporation or
organization)

(Primary Standard Industrial Classification
Code Number)

(LR.S. Employer Identification No.)

(Address, including ZIP Code, and telephone
number, including area code, of registrant’s
principul executive officers)

(Name, address, include ZIP Code, and
telephone number incloding area code, of
agent for service)

Approximate date of commencement of
proposed sale of the securities o the public

If the sccurities being registered on this
Form are being offered in connection with the
formation of a holding company and there is
compliance with General Instruction G, check
the following box £l

CALCULATION OF REGISTRATION FEE

Tithe of ! !

!
oach | ! I
class of ""'" ! ‘ °'
10 be !W ! M::.!: gmim" |
o

i J :

i tic o |

! ) t ]

1 3 1 1

General Instructions
A. Rule as to Use of Form 54

1. This Form may be used for
registration under the Securities Act of
1933 (“"Securities Act”) of securities to

be issued (1) in a transaction of the type
specified in paragraph (a) of Rule 145

(§ 230.145 of this chapter); (2) in a
merger in which the applicable state law
would not require the solicitation of the
votes or consents of all of the security
holders of the company being acquired;
{3) in an exchange offer for securities of
the issuer or another equity: (4) in a
public reoffering or resale of any such
securities acquired pursuant to this
registration statement; or (5} in more
than one of the kinds of transactions
listed in (1) through {4) registered on one
registration statement,

2. If the registrant meets the
requirements of and elects to comply
with the provisions in any item of this
Form or Form F-4 (§ 239.34 of this
chapler) that provides for incorporation
by reference of information about the
registrant or the company being
acquired, the prospectus must be sent to
the security holders no later than 20

business days prior to the date on which -

the meeting of such security holders is
held or, if no meeting is held, the earlier
of 20 business days prior to {1) the date
of such vote, consent or authorization,
or (2] the date the transaction is
consummated or the voles, consents or
authorizations may be used to effect the
transaction. Attention is directed to
sections 13(e), 14(d) and 14(e) of the
Securities Exchange Act of 1934
("Exchange Act'") and the rules and
regulations thereunder regarding other
time periods in connection with
exchange offers and going private
transactions.

3. This Form shall not be used if the
registrant is a registered investment
company or a business development
company as defined in section 2(a){48)
of the Investment Company Act of 1940,

B. Information With Respect to the
Registrant

1. Information with respect to the
registrant shall be provided in
accordance with the item$ referenced in
one of the following subparagraphs:

a. Items 10 and 11 of this Form, if the
registrant elects this alternative and
meets the following requirements of
Form S-3 (§ 239.13 of this chapter)
(hereinafter, with respect to the
registrant, “meets the requirements for
use of Form S-3") for this offering of
securities:

(i) the registrant meets the
requirements of General Instruction LA.
of Form S-3; and

(ii) ane of the following is met:

A. The registrant meets the aggregate
market value requiremest of General
Instruction 1.B.1. of Form S-3; or

B. Non-convertible debt or preferred
securities are to be offered pursuant to

this registration statement and are
“investment grade securities’ as defined
in General Instruction 1.B.2. of Form S-3;
or

C. The registrant is a majority-owned
subsidiary and one of the conditions of
General Instruction L.C. of Form S-3 is
mel,

b. ltems 12 and 13 of this Form, if the
registrant meets the requirements for
use of Form S-2 (§ 239.12 of this chapter)
or Form 8-3 and elects this alternative;
or

c. Item 14 of this Form, if the registrant
does not meet the requirements for use
of Form 5-2 or S-3, or if it otherwise
elects this alternative.

2, If the registrant is a real estate
entity of the type described in General
Instruction A to Form S-11 (§ 239.18 of
this chapter), the information prescribed
by Items 12, 13, 14, 15 and 16 of Form S-
11 shall be furnished about the
registrant in addition to the information
provided pursuant to Items 10 through 14
of this Form. The information prescribed
by such Items of Form S-11 may be
incorporated by reference into the
prospectus if (a) a registrant qualifies for
and elects to provide information
pursuant to alternative 1.a. or 1.b. of this
instruction and (b) the documents
incorporated by reference pursuant to
such elected alternative contain such
information.

C. Information With Respect to the
Company Being Acquired

1. Information with respect to the
company whose securities are being
acquired (hereinafter including, where
securities of the registrant are being
offered in exchange for securities of
another company, such other company)
shall be provided in accordance with he
items referenced in one of the following
subparagraphs:

a, ltem 15 of this Form, if the company
being acquired meets the requirements
of General Instructions LA. and 1.B.1. of
Form S-3 (hereinafter, with respect to
the company being acquired, “meets the
requirements for use of Form $-3") of
Form S-3 and this alternative is elected:

b. Item 16 of this Form, if the company
being acquired meets the requirements
for use of Form S-2 or S-3 and this
alternative is elected; or

c. Item 17 of this Form, if the company
being acquired does not meet the
requirements for use of Form S-2 or 5-3
or if this alternative is otherwise
elected.

2. If the company being acquired is a
real estate entity of the type described
in General Instruction A to Form S-11.
the information that would be required
by Items 13, 14, 15 and 16{a) of Form S-
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11 if securities of such com were
being registered shall be furnished about
such company being acquired in
addition to the information provided
pursuant to this Form. The information
prescribe by such Items of Form S-11
may be incorporated by reference into
the prospectus if (a) the company being
acquired would qualify for use of the
level of disclosure prescribed by
alternative 1,a. or 1.b. of this instruction
and such alternative is elected and (b)
the documents incorporated by
reference pursuant lo such elected
alternative contain such information.

D. Application of General Rules and
Regulations.

1. Attention is directed to the General
Rules and Regulations under the
Securities Act, particularly those
comprising Regulation C thereunder
(§ 230.400 et seq. of this chapter). That
Regulation contains general
requirements regarding the preparation
and filing of registration statements.

2. Altention is directed to Regulation
5-K (Part 229 of this chapter) for the
requirements applicable to the content
of non-financial statement portions of
registration statements under the
Securities Act. Where this Form directs
the registrant to furnish information
required by Regulation S-K and the item
of Regulation S-K so provides,
information need only be furnished to
the extent appropriate.

E. Compliance With Exchange Act
Rules

1. If a corporation or other person
submits a proposal to its security
holders entitled to vote on, or consent
lo, the transaction in which the
securities being registered are to be
issued, and such person's submission to
its security holders is subject to
Regulation 14A (§§ 240.14a-1 through
14b-1 of this chapter) or 14C
(3§ 240.14¢-1 through 14¢-101 of this
chapter) under the Exchange Act, then
the provisions of such Regulations shall
apply in all respects to such person's
submission, except that (a) the
prospectus may be in the form of a
proxy or information statement and may
contain the information required by this
Form in lieu of that required by
Schedule 14A (§ 240.14a-101) or 14C
(§ 240.14¢-101) of Regulation 14A or 14C
under the Exchange Act; and (b) copies
of the preliminary and definitive proxy
or information statement, form of proxy
or other material filed as a part of the
'egistration statement shall be deemed
filed pursuant to such person's
obligations under such Regulations.

2. 1f the proxy or information material
sent 1o security holders is not subject to

Regulation 14A or 14C. all such material
shall be filed as a part of the registration
statement at the time the statement is
filed or s an amendment thereto prior
to the use of such material.

3. If the transaction in which the
securities being registered are to be
issued is subject to Section 139(e), 14(d)
or 14{e) of the Exchange Act, the
provisions of those sections and the
rules and regulations thereunder shall
apply to the transaction in addition to
the provisions of this Form.

F. Transactions Involving Foreign
Private Issuers

If a U.S. registrant is acquiring a
foreign private issuer, as defined by
Rule 405 (§ 230,405 of this chapter),
eligible to use Form 20-F (§ 249.220f of
this chapter), such registrant may use
this Form and may present information
about the foreign private issuer pursuant
to Form F—4. if the registrant is a foreign
private issuer, such registrant may use
Form F-4 and (1) if the company being
acquired is a foreign private issuer
eligible to use Form 20-F, may present
information about such foreign company
pursuant to Form F-4 or (2) if the
company being acquired is a U.S,
company or a foreign private issuer not
eligible to use Form 20-F, may present
information about such company
pursuant to this Form.

G. Filing and Effectiveness of
Registration Statement Involving
Formation of Holding Companies;
Requests for Confidential Treatment;
Number of Copies

Original registration statements on
this Form S—4 will become effective
automatically on the twentieth day after
the date of filing (Rule 458, § 230.456 of
this chapter), pursuant to the provisions
of Section 8(a) of the Act (Rule 459,

§ 230.459 of this chapter) provided:

1. The transaction in connection with
which securities are being registered
involves the organization of a bank or
savings and loan holding company for
the sole purpose of issuing common
stock to acquire all of the common stock
of the company that is organizing the
holding company; and

2. the following conditions are met:

a. The financial institution furnishes
its security holders with an annual
report that includes financial statements
prepared on the basis of generally
accepted accounting principles;

b. There are no anticipated changes in
the security holders' relative equity
ownership interest in the underlying
company's assets exceplt for redemption
of no more than a nominal number of
shares of unaffiliated persons who
dissent;

¢. In the aggregate, only nominal
borrowings are to be incurred for such
purposes as organizing the holding
company to pay non-affiliated persons-
who dissent, or to meet minimum capital
requirements; :

d. There are no new classes of stoc
authorized other than those
corresponding to the stock of the
company being acquired immediately
prior to the reorganization;

e. There are no plans or arrangements
to issue any additional shares to acquire
any business other than the company
being acquired; and

f. There has been no material adverse
change in the financial condition of the
company being acquired since the latest
fiscal year end included in the annual
report to security holders.

Pre-effective amendments with
respect to such a registration statement
may be filed prior to effectiveness, and
such amendments will be deemed 10
have been filed with the consent of the
Commission [Rule 475a. § 230.475a of
this chapter). Accordingly, the filing of a
pre-effective amendment to such a
registration statement will not
commence a new twenty-day period.
Post-effective amendments to such a
registration statement on this Form shall
become effective upon the date of filing
(Rule 464, § 230.464 of this chapter).
Delaying amendments are not permitted
in connection with either original filings
or amendments on such a registration
statement (Rule 473(d) § 230.473(d) of
this chapter), and any attempt to
interpose a delaying amendment of any
kind will be ineffective. All filings made
on or in connection with this Form
pursuant to this instruction become
public upon filing with the Commission.
As a resull, requests for confidential
treatment made under Rule 406
(§ 230.406 of this chapter) must be
processed by the Commission’s staff
prior to the filing of such a registration
statement. The number of copies of such
a registration statement and of each
amendment required by Rules 402 and
472 (§§ 230,402, 472 of this chapter) shall
be filed with the Commission; Provided,
however, That the number of additional
copies referrred to in Rule 402(b) may be
reduced from ten to three and the
number of additional copies referred to
in Rule 472(a) may be reduced from
eight to three, one of which shall be
marked to clearly and precisely indicate
changes.

H. Registration Statements Subject to
Rule 415(a)(1)(viii) (§ 230.415(a)(1){viii)
of this chapter)

If the registration statement relates to
offerings of securities pursuant to Rule
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415(a)(1){viii), required information
about the type of contemplated
transaction or the company to be
acquired only need be furnished as of
the date of initial effectiveness of the
registration statement to the extent
practicable. The required information
abou! the specific transaction and the
particular company being acquired,
however, must be included in the
prospectus by means of a post-effective
amendment; Provided, however, that
where the transaction in which the
securities are being offered pursuant to
a registration statement under the
Securities Act of 1933 would itself
qualify for an exemption from Section 5
of the Acl, absent the existence of other
similar (prior or subsequent)
transactions, a prospectus supplement
could be used to furnish the information
necessary in connection with such
transaction.

Part I—Information Required in the
Prospectus

A Information About the Transaction

ltem 1. Forepart of Registration
Statement and Outside Front Cover
Page of Prospectus. Set forth in the
forepart of the registration statement
and on the outside front cover page of
the prospectus the information required
by Item 501 of Regulation S-K (§ 229.501
of this chapter),

ltem 2. Inside Front and Outside Back
Cover Page of Prospectes. Set forth on
the inside front cover page of the
prospectus or, where permitted, on the
oulside back cover page, the information
required by Item 502 of Regulation S-K
(§ 229.502 of this chapter). In addition,
on the inside front cover page include
the following statement in bold face
type, where applicable:

This prospectus incorporates
documents by reference which are not
presented herein or delivered herewith.
These documents are available upon
request from (name, address and
telephone number to which a request is
to be directed). In order to ensure timely
delivery of the documents, any request
should be made by (date five business
days prior to the date on which the final
investment decision must be made),

Item 3. Risk Factors, Ratio of
Earnings to Fixed Charges and Other
Information. Provide in the forepart of
the prospectus a summary containing
the information required by Item 503 of
Regulation S-K (§ 229.503 of this
chapter) and the following:

{a) The name, complete mailing
address (including the Zip Code), and
telephone number (including the area
code) of the principal executive offices

of the registrant and the company being

acquired;

CE{J) A briel description of the general
nature of the business conducted by the
registrant and by the company being
acquired;

(c) A brief description of the
transaction in which the securities being
registered are to be offered;

{d) The information required by llem
301 of Regulation S-K (§ 229.301 of this
chapler) (selected financial data) for (i)
the registrant; (ii) the company being
acquired; and (iii) if material, the
registrant, on a pro forma basis, giving
effect to the transaction. To the extent
the information is required to be
presented in the prospectus pursuant to
Items 12, 14, 16 or 17, it need not be
repeated pursuant to this Item;

(e) In comparative columnar form,
historical and pro forma per share data
of the registrant and historical and
equivalent pro forma per share data of
the company being acquired for the
following items:

(1) book value per share as of the date
financial data is presented pursuant to
Item 301 of Regulation S-K (§ 229.301 of
this chapter) (selected financial data);

(2) cash dividends declared per share
for the periods for which financial data
is presented pursuant to Item 301 of
Regulation S-K (§ 229.301 of this
chapter) {selected financial data);

(3) income (loss) per share from
continuing operations for the periods for
which financial data is presented
pursuant to Item 301 of Regulation S-K
{§ 229.301 of this chapter) (selected
financial data). -

Instructions to paragraph ()

For a business combination accounted
for as a purchase, the pro forma and
equivalent pro forma income (loss) from
continuing operations per share and
equivalent pro forma cash dividends
delcared per share shall be presented
only for the most recent fiscal year and
interim period. Equivalent pro forma per
share amounts shall be calculated by
multiplying the pro forma income (lods]
per share before non-recurring charges
or credits directly attributable to the
transaction, pro forma book value per
share, and the pro forma dividends per
share of the registrant by the exchange
ratio so that the per share amounts are
equated to the respective values for one
share of the company being acquired.

(f) In comparative columnar form. the
market value of securites of the
company being acquired (on an
historical and equivalent per share
basis) and the market value of the
securities of the registrant (on an
historical basis) as of the date preceding
public announcement of the proposed

transaction, or if no such public
announcement was made, as of the du;
preceding the day the agreement wiih
respect to the transaction was entered
into;

(g) With respect to the regisirant and
the company being acquired, a brief
statement comparing the percentage of
outstanding shares entitled to vote held
by directors, executive officers and thei;
affiliates and the vote required for
approval of the proposed transaction;

(h) A statement as to whether any
federal or state regulatory requirements
must be complied with or approval mus
be obtained in connection with the
transaction, and if so, the status of such
compliance or approval;

(i) A statement about whether or not
dissenters' rights of appraisal exist,
including & cross-reference to the
information provided pursuant to ltem
18 or 19 of this Form; and

(j) A brief statement about the tax
consequences of the transaction, or if
appropriate, consisting of a, cross-
reference to the information provided
pursuant to Item 4 of this Form.

ltem 4, Terms of the transaction.

(a) Furnish a summary of the material
features of the proposed transaction
The summary shall include, where
applicable:

(1) A brief summary of the terms of
the acquisition agreement;

(2) The reasons of the registrant and
of the company being acquired for
engaging in the transaction;

(3) The information required by Item
202 of Regulation S-K (§ 229,202 of this
chapter), description of registrant’s
securities, unless: (i) the registrant
would meet the requirements for use of
Form S-3, (ii) capital stock is to be
registered and (ili} securities of the sam?
class are registered under Section 12 of
the Exchange Act, and (i) listed for
trading or admitted to unlisted trading
privileges on a national securities
exchange; or (ii) are securities for which
bid and offer quotations are reported in
an automated quotations system
operated by a national securities
association;

(4) An explanation of any material
differences between the rights of
security holders of the company being
acquired and the rights of holders of the
securities being offered:

(3) A brief statement as to the
accounting treatment of the transaction:
and

(6) The federal income tax
consequences of the transaction.

{b) If & report, opinion or appraisal
materially relating to the transaction has
been received from an outside parly.
and such report, opinion or appraisa! is
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rferred to in the prospectus, furnish the
same information as would be required
by Item 9 (b){1) threugh (6) of Schedule
13E-3 (§ 240.13e-100 of this chapter).

(c) Incorporate the acquisition
sgreement by reference into the
prospectus by means of a statement to
that effect.

Item &. Pro Forma Financial
Information. Furnish financial
information required by Article 11 of
Regulation S-X (§ 210.11-01 et seq. of
this chapter) with respect to this
transaction.

Instruction

1. Any other Article 11 information
that is presented (rather than
incorporated by reference) pursuant to
other items of this Form shall be
presented together with the information
provided pursuant to Item 5, but the
presentation shall clearly distinguish
between this transaction and any other.

2. 1f pro forma financial information
with respect to all other transactions is
incorporated by reference pursuant to
Item 11 or 15 of this Form only the pro
forma results need be presented as part
of the pro forma financial information
required by this Item.

ltem 6. Material Contacts with the
Company Being Acquired. Describe any
past, present or proposed material
contacts, arrangements, understandings,
relationships, negotiations or
transactions during the periods for
which financial statements are
presented or incorporated by reference
pursuant to Part LB, or C of this Form
between the company being acquired or
its affiliates and the registrant or its
affiliates such as those concerning a
merger, consolidation or acquisition; a
tender offer or other acquisition of
securities; an election of directors; or a
sale or other transfer of a material
amount of assets.

Item 7. Additional Information
Required for Reoffering by Persons and
Parties Deemed to be Underwriters. If
any of the securities are to be reoffered
to the public by any person or party who
is deemed to be an underwriter thereof,
funish the following information in the
prospectus, at the time it is being used
for the reoffer of the securities to the
exlent it is not already furnished
therein:

(2) The information required by Item
507 of Regulation S-K (§ 229.507 of this =
chapter), selling security holders: and

(b) Information with respect to the
consummation of the transaction
Pursuant to which the securities were
acquired and any material change in the
fegistrant’s affairs subsequent to the
Iransaction,

ltem 8. Interests of Named Experts
and Counsel. Furnish the information
required by Item 509 of Regulation S-K
(§ 229.509 of this chapter).

Item 8. Disclosure of Commission
Pasition on Indemnification for
Securities Act Liabilities. Furnish the
information required by Item 510 of
Regulation S-K (§ 229.510 of this
chapter).

B. Information About the Registrant

Item 10. Information With Respect to
S-3 Registrants. If the registrant meets
the requirements for use of Form S-3
and elects to furnish information in
accordance with the provisions of this
Item, furnish information as required
below:

{a) Describe any and all material
changes in the registrant’s affairs that
have occurred since the end of the latest
fiscal year for which audited financial
statements were included in the latest
annual report to security holders and
that have not been described in a report
on Form 10-Q (§ 249.308a of this
chapter) or Form 8-K (§ 249.308 of this
chapter) filed under the Exchange Acl.

{b) Include in the prospectus, if not
incorporated by reference from the
reports filed under the Exchange Act
specified in Item 11 of this Form, a proxy
or information statement filed pursuant
to.Section 14 of the Exchange Act, a
prospectus previously filed pursuant to
Rule 424 under the Securities Act
(§ 230,424 of this chapter), or & Form 8-K
filed during either of the two preceding
fiscal years:

(1) Financial information required by
Rule 3-05 (§ 210.3-05 of this chapter)
and Article 11 of Regulation S-X with
respect to transactions other than that
pursuant to which the securities being
registered are to be issued;

(2) Restated financial statements
prepared in accordance with Regulation
S-X (Part 210 of this chapter), if there
has been a change in accounting
principles or a correction of an error
where such change or correction
requires a material retroactive
restatement of financial statements:

(3) Restated financial statements
prepared in accordance with Regulation
S-X where one or more business
combinations accounted for by the
pooling of interest method of accounting
have been consummated subsequent to
the most recent fiscal year and the
acquired businesses, considered in the
aggregate, are significant pursuant to
Rule 11-01(b) of Regulation S-X
(§ 210.11-01(b) of this chapter); or

(4) Any financial information required
because of a material disposition of
assets outside the normal course of
business.

Item 11. Incorporation of Certain
Information by Reference. If the
registrant meels the requirements of
Form S-3 and elects to furnish
information in accordance with the
provisions of Item 10 of this Form:

(a) Incorporate by reference into the
prospectus, by means of & statement to
that effect listing all documents so
incorporated, the documents listed in
paragraphs (1), (2) and, if applicable, (3)
below,

{1) The registrant’s latest annual
report on Form 10-K (§ 249.310 of this
chapter) filed pursuant to Section 13(a)
or 15{d) of the Exchange Act which
contains financial statements for the
registrant’s latest fiscal year for which a
Form 10-K was required to be filed;

(2) All other reports filed pursuant to
Section 13(a) or 15(d) of the Exchange
Act since the end of the fiscal year
covered by the annual report referred to
in Item 11(a)(1) of this Form; and

(3) If capital stock is to be registered
and securities of the same class are
registered under Section 12 of the
Exchange Act and: (i) Listed for trading
or admitted to unlisted trading privileges
on a national securities exchange; or (ii)
are securities for which bid and offer
quotations are reported in an automated
quotations system operated by a
national securities association, the
description of such class of securities
which is contained in a registration
statement filed under the Exchange Act,
including any amendment or reports
filed for the purpose of updating such
description.

(b) The prospectus also shall state
that all documents subsequently filed by
the registrant pursuant to Sections 13(a),
13(c), 14 or 15{d) of the Exchange Act,
prior to one of the following dates,
whichever is applicable, shall be
deemed to be incorporated by reference
into the prospectus:

(1) If a meeting of security holders is
to be held, the date on which such
meeting is held:

(2) If a meeting of security holders is
not to be held, the date on which the
transaction is consummated;

(3) If securities of the registrant are
being offered in exchange for securities
of any other issuer, the date the offering
is terminated; or

(4) If securities are being offered in a
reoffering or resale of securities
acquired pursuant to this registration
statement, the date the reoffering is
terminated.

Instruction

Attention is directed to Rule 439
{§ 230.439 of this chapter) regarding
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consent to the use of material
incorporated by reference.

ltem 12. Information With Respect to
S5-2 or 5-3 Registrants. If the registrant
meets the requirements for use of Form
S-2 or $-3 and elects to comply with
this Item, furnish the information
required by either paragraph (a) or {b) of
this Item. However, the registrant shall
not provide prospectus information in
the manner allowed by paragraph (a) of
this Item, if the financial statements in
the registrant's latest annual report to
securily holders do not reflect: (1)
restated financial statements prepared
in accordance with Regulation S-X if
there has been a change in accounting
principles or a correction of an error
where such change or correction
requires a material retroactive
restatement of financial statements; (2)
restiated financial statements prepared
in accordance with Regulation S-X
where one or more business
combinations accounted for by the
pooling of interests method of
accounting have been consummated
subsequent to the most recent fiscal
year and the acquired businesses,
considered in the aggregate, are
significant pursuant to Rule 11-01(b) of
Regulations S-X; or (3) any financial
information required because of a
material disposition of assets outside of
the normal course of business.

{a) If the registrant elects to deliver
this prospectus together with its latest
annual report to security holders, which
at the time of original preparation met
the requirements of either Rule 14a-3
(§ 240.14a-3 of this chapter) or 14¢c-3
(§ 240.14c-3 of this chapler), or a
complete and legible facsimile of its
latest annual report to security holders:

{1) Indicate that the prospectus is
accompanied by the registrant’s latest
annual report to security holders.

(2) Proville financial and other
information with respect to the
registrant in the form required by Part 1
of Form 10-Q as of the end of the most
recent fiscal quarter which ended after
the end of the latest fiscal year for
which audited financial statements were
included in the latest report to security
holders and more than 45 days prior to
the effective date of this registration
statement (or as of a more recent date)
by one of the following means:

(i) Including such information in the
prospectus;

(ii) Providing without charge to each
person to whom a prospectus is
delivered a copy of the registrant's latest
Form 10-Q; or

(iii) Providing without charge to each
person to whom a prospectus is
delivered a copy of the registrant’s latest
quarterly report that was delivered to its

security holders and that included the
required financial information.

(3) If not reflected in the registrant’s
latest annual report to security holders,
provide information required by Rule 3-
05 and Article 11 of Regulation S-X with
respect to tranactions other than that
pursuant to which the securities being
registered are to be issued.

(4) Describe any and all material
changes in the registrant’s affairs that
have occurred since the end of the latest
fiscal year for which audited financial
statements were included in the latest
annual report 1o security holders and
that were not described in a Form 10-Q
or quarterly report delivered with the
prospectus in accordance with
paragraph {a)(2) (ii) or (iii) of this ltem.

(b) If the registrant does not elect to
deliver its latest annual report to
security holders:

(1) Furnish a brief description of the
business done by the registrant and its
subsidiaries during the most recent
fiscal year as required by Rule 14a-3 to
be included in an annual report to
security holders. The description also
should take into account changes in the
registrant’'s business that have occurred
between the end of the latest fiscal year
and the effective date of the registration
statement.

(2) Include financial statements and
information as required by Rule 14a~
3(b)(1) (§ 240.14a-3(b}(1) of this chapter)
to be included in an annual report o
security holders, In addition, provide:

(i) The interim financial information
required by Rule 10-01 of Regulation
S-X (§ 210.10-01 of this chapter) fora
filing on Form 10-Q;

(ii) Financial information required by
Rule 3-05 and Article 11 of Regulation
S-X with respect to transactions other
than that pursuant to which the
securities being registered are to be
issued;

(iii) Restated financial statements
prepared in accordance with Regulation
S-X if there has been a change in
accounting principles or a correction of
an error where such change or
correction requires a material
retroactive restatement of financial
statements;

{iv) Restated financial statements
prepared in accordance with Regulation
S-X where one or more business
combinations accounted for by the
pooling of interest method of accounting
have been consummated subsequent to
the most recent fiscal year and the
acquired businesses, considered in the
aggregate, are significant pursuant to
Rule 11-01(b) of Regulation S-X; and

(v) Any financial information required
because of a material disposition of

assets outside of the normal course of
business.

{3) Furnish the information required
by the following:

(i) Item 101 (b), [¢)(1)(i) and (d) of
Regulation S-K [§ 229.101 of this
chapter), industry segments, classes of
similar products or services, foreign ang
domestic operations and export sales;

(ii) Where common equity securities
are being offered, Item 201 of Regulation
S-K (§ 229.201 of the chapter), marke!
price of and dividends on the
registrant's common equity and related
stockholder matters;

(iii) Item 301 of Regulation S-K
{§ 229.301 of this chapter), selected
financial data;

(iv) Item 302 of Regulation S-K
(§ 229.302 of the chapter),
supplementary financial information;

“(v) Item 303 of Regulation S-K
(§ 229.303 of this chapter),
management’s discussion and analysis
of financial condition and results of
operations; and

{vi) Item 304 of Regulation S-K
(§ 229.304 of this chapter),
disagreements with accountants on
accounting and financial disclosure

ltem 13. Incorporation of Certain
Information by Reference. If the
registrant meets the requirements of
Form 8-2 or S-3 and elects to furnish
information in accordance with the
provisions of Item 12 of this Form:

(a) Incorporate by reference into the
prospectus, by means of a statemen! to
that effect in the prospectus listing al!
documents so incorporated, the
documents listed in paragraphs (1) and
(2) of this Item and, if applicable, the
portions of the documents listed in
paragraphs (3) and (4) thereof.

(1) The registrant’s latest annual
report on Form 10-K filed pursuant’to
Section 13(a) or 15(d) of the Exchange
Act which contains audited financial
statements for the registrant’s latest
fiscal year for which a Form 10-K was
required to be filed.

(2) All other reports filed pursuant to
Section 13{a) or 15(d) of the Exchange
Act since the end of the fiscal year
covered by the annual report referred 10
in paragraph {a)(1) of this Item.

(3) If the registrant elects to deliver its
latest annual report to security holders
pursuant to [tem 12 of this Form, the
information furnished in accordance
with the following:

{i) Item 101 (b), (c)(1)(i) and (d) of
Regulation S-K, segments, classes of
similar products or services, foreign and
domestic operations and export sales:

(if) Where common equity securities
are being issued, Item 201 of Regulation
S-K, market price of and dividends on

- B -
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lhe registrant’s common equity and
rlated stockholder matters;

(iii} Item 301 of Regulation S-K,
selected financial data;

(iv) Item 302 of Regulation S-K,
supplementary financial information;

(v) Item 303 of Regulation S-K,
management's discussion and analysis
of financial condition and results of
operations; and

(vi) Item 304 of Regulation S-K,
disagreements with accountants on
sccounting and financial disclosure.

(4) If the registrant elects, pursuant to
item 12{a){2)(iii) of this Form, to provide
a copy of its latest quarterly report
which was delivered to security holders,
financial information equivalent to that
required to be presented in Part I of

Form 10-Q.
Instruction

Attention is directed to Rule 439
regarding consent to the use of material
incorporated by reference.

(b) The registrant also may state, if it
so chooses, that specifically described
portions of its annual or quarterly report
to security holders, other than those
portions required to be incorporated by
reference pursuant to paragraphs (a) (3)
and (4) of this Item, are not part of the
registration statement. In such case, the
description of portions that are not
incorporated by reference or that are
excluded shall be made with clarity and
in reasonable detail.

ltem 14, Information With Respect to
Registrants Other Than $-3 or -2
Registrants. If the registrant does not
meet the requirements for use of Form
5-2 or §-3, or otherwise elects to comply
with this Item in lieu of Item 10 or 12,
furnish the information required by:

(a) Item 101 of Regulation S-K,
description of business;

(b) Item 102 of Regulation S-K,
escription of property;

(c) Item 103 of Regulation S-K. legal
proceedings;

(d) Where common equity securities
ure being issued, Item 201 of Regulation
S-K. market price of and dividends on
the registrant’s common equity and
related stockholder matters;

(¢) Financial statements meeting the
requirements of Regulation S-X,
(schedules required by Regulation 8-X
shall be filed as “Financial Statement
Schedules” pursuant to Item 21 of this
Form), as well as financial information
fequired by Rule 3-05 and Article 11 of
Regulation S-X with respect to
Iransactions other than that pursuant to
which the securities being registered are
lo be issued.

(f) Item 301 of Regulation S-K,
selected financial data;

d

(g) Item 302 of Regulation S-K,
supplementary financial information:

(h) tem 303 of Regulation S-K,
management's discussion and analysis
of financial condition and results of
operations; and

(i) Item 304 of Regulation S-K,
disagreements with accountants on
accounting and financial disclosure.

C. Information About the Company
Being Acquired

ltem 15. Information With Respect to
S$-3 Companies, If the company being
acquired meets the requirements for use
of Form S-3 and compliance with this
Item is elected, furnish the information
that would be required by Items 10 and
11 of this Form if securities of such
company were being registered.

Item 16. Information With Respect to
S5-2 or -3 Companies. If the company
being acquired meets the requirements
for use of Form $-2 or S-3 and
compliance with this Item is elected,
furnish the information that would be
required by Items 12 and 13 of this Form
if securities of such company were being
registered,

Item 17. Information With Respect to
Companies Other Than S-3 or S-2
Companies. If the company being
acquired does not meet the requirements
for use of Form $-2 or S-3, or
compliance with this Item is otherwise
elected in lieu of Item 15 or 16, furnish
the information required by paragraph
(a) or (b) of this Item, whichever is
applicable.

(a) If the company being acquired is
subject to the reporting requirements of
Section 13(a) of 15(d) of the Exchange
Act, or compliance with this
subparagraph in lieu of subparagraph
(b) of this Item is elected, furnish the
information that would be required by
Item 14 of this Form if the securities of
such company were being registered;
however, only those schedules required
by Rules 12-15, 28 and 29 of Regulation
S-X (§ 210.12-15, 28, 29 of this chapter)
need be provided with respect to the
company being acquired.

(b) If the company being acquired is
not subject to the reporting requirements
of either Section 13(a) or 15(d) of the
Exchange Act; or, because of section
12(i) of the Exchange Acl, has not
furnished an annual report to security
holders pursuant to Rule 14a-3
(§ 240.14a-3 of this chapter) or Rule 14¢-
3 (§ 240.14¢c-3 of this chapter) for its
latest fiscal year; furnish the information
that would be required by the following
if securities of such company were being
registered:

(1) A brief description of the business
done by the company which indicates

the general nature and scope of the
business;

(2) Item 201 of Regulation S-K, market
price of and dividends on the
registrant's common equity and related
stockholder matters;

(3) Item 301 of Regulation S-K,
selected financial data;

{4) Item 302 of Regulation S-K,
supplementary financial information;

(5) Item 303 of Regulation S-K,
management's discussion and analysis
of financial condition and results of
operations;

(6) Item 304 of Regulation S-K,
disagreements with accountants on
accounting and financial disclosure;

(7) Financial statements as would
have been required to be included in an
annual report furnished to security
holders pursuant to Rules 14a-3{b)(1)
and (b)(2) (§ 240.14a-3 of this chapter) or
Rules 14c-3(a)(1) and (a)(2) (§ 240.14¢-3
of this chapter), had the company being
acquired been required to prepare such
a reporl; Provided, however, that the
balance sheet for the year preceding the
latest full fiscal year and the income
statements for the two years preceding
the latest full fiscal year need not be
audited if they have not previously been
audited. In any case, such financial
statements need only be audited to the
extent practicable. If this Form is used
for resales to the public by any person
who with regard to the securities being
reoffered is deemed to be an
underwriter within the meaning of Rule
145(c), the financial statements of such
companies must be audited for the
periods required to be presented
pursuant to Rule 3-05.

(8) The quarterly financial and other
information as would have been
required had the company being
acquired been required to file Part I of
Form 10-Q (§ 249.308a) for the most
recent quarter for which such a report
would have been on file at the time the
registration statement becomes effective
or for a period ending as of a more
recent date,

(9) Schedules required by Rules 12-15,
28 and 29 of Regulation S-X.

D. Voting and Manogement Information

Item 18. Information if Proxies,
Consents or Authorizations are to be
Solicited.

(a) If proxies, consents or
authorizations are to be solicited,
furnish the following information, except
as provided by paragraph (b) of this
Item:

(1) The information required by Item 1
of Schedule 14A, revocability of proxy;
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(2) The information required by Item 2
of Schedule 14A, dissenters' rights of
appraisal;

(3) The information required by Item 3
of Schedule 14A, persons making the
solicitation;

(4) With respect to both the registrant
and the company being acquired, the
information required by:

(i) Item 4 of Schedule 14A, interest of
certain persons in matters to be acted
upon; and

(if) Item 5 of Schedule 14A, voting

securities and principal holders thereof; _

{5) The information required by Item 8
of Schedule 14A, relationship with
independent public accountants;

(6) The information required by Item
22 of Schedule 14A, vote required for
approval; and

(7) With respect to each person who
will serve as a director or an executive
officer of the surviving or acquiring
company, the information required by:

(i) Item 401 of Regulation S-K,

(§ 229.401 of this chapter), directors and
executive officers;

(ii) Item 402 of Regulation S-K,

(§ 229.402 of this chapter), executive
compensation; and

(iii) Item 404 of Regulation S-K,

(§ 229.404 of this chapter), certain
relationships and related transactions.

(b) If the registrant or the company
being acquired meets the requirements
for use of Form S-2 or S-3, any
information required by paragraphs (a)
(4)(ii) and (7) of this Item with respect to
such company may be incorporated by
reference from its latest annual report
on Form 10-K.

ltem 19. Information if Proxies,
Consents or Authorizotions are not to be
Solicited or in an Exchange Offer.

(a) If the transaction is an exchange
offer or if proxies, consents or
authorizations are not to be solicited,
furnish the following information, except
;is provided by paragraph (c) of this

tem;

(1) The information required by Item 2
of Schedule 14C, statement that proxies
are not to be solicited;

(2) The information required by Item 3
of Schedule 14C, date, time and place of
meeting;

(3) The information required by Item 2
of Schedule 14A, dissenters’ rights of
appraisal;

(4) With respect to both the registrant
and the company being acquired, a brief
description of any material interest,
direct or indirect, by security holdings or
otherwise, of affiliates of the registrant
and of the company being acquired, in
the proposed transaction;

Instruction

This subparagraph shall not apply to
any interest arising from the ownership
of securities of the registrant where the
security holder receives no extra or
special benefit not shared on a pro rata
basis by all other holders of the same
class.

(5) With respect to both the registrant
and the company being acquired, the
information required by Item 5 of
Schedule 14A, voling securities and
principal holders thereof;

(8) The information required by Item 8
of Schedule 14A, relationship with
independent public accountants;

(7) The information required by Item
22 of Schedule 14A, vote required for
approval; and

(8) With respect to each person who
will serve as a director or an executive
officer of the surviving or acquiring
company, the information required by:

(i) Item 401 of Regulation S-K,
directors and executive officers;

(ii) Item 402 of Regulation S-K,
executive compensation; and

(iii) Item 404 of Regulation S-K,
certain relationships and related
transactions.

(b) If the transaction is an exchange
offer, furnish the information required
by paragraphs (a)(4), (a)(5). (2)(6) and
{a)(8) of this Item, except as provided by
paragraph (c) of this Item.

{c) If the registrant or the company
being acquired meets the requirements
for use of Form S-2 or $-3, any
information required by paragraphs (a)
(5) and (8) of this Item with respect to
such company may be incorporated by
reference from its latest annual report
on Form 10-K.

Part Il—Information Not Required in
Prospectus

Itéem 20. Indemnification of Directors
and Officers. Furnish the information
required by Item 702 of Regulation S-K
(§ 229.702 of this chapter).

Item 21. Exhibits and Financial
Statement Schedules.

(a) Subject to the rules regarding
incorporation by reference, furnish the
exhibits as required by Item 801 of
Regulation S-K (§ 229.601 of this
chapter).

(b) Furnish the financial statement
schedules required by Regulation S-X
and Item 14{e), Item 17{a) or Item
17(b)(9) of this Form. These schedules
should be lettered or numbered in the
manner described for exhibits in
paragraph (a) of this Item.

(c) If information is provided pursuant
to Item 4(b) of this Form, furnish the
report, opinion or appraisal as an
exhibit hereto, unless it is furnished as
part of the prospectus.

Item 22. Undertakings.

(@) Furnish the undertakings required
by Item 512 of Regulation S-K (§ 229.512
of this chapter).

(b) Furnish the following undertaking
The undersigned registrant hereby
undertakes to respond to requests fo:
information that is incorporated by
reference into the prospectus pursuant
to Item 4, 10(b), 11, or 13 of this Form,
within one business day of receipt of
such request, and to send the
incorporated documents by first class
mail or other equally prompt means.
This includes information contained in
documents filed subsequent to the
effective date of the registration
statement through the date of
responding to the request.

(c) Furnish the following undertaking:
The undersigned registrant hereby
undertakes to supply by means of a
post-effective amendment all
information concerning a transaction,
and the company being acquired
involved therein, that was not the
subject of and included in the
registration statement when it became
effective.

Signatures

Pursuant to the requirements of the
Securities Act, the registrant has duly caused
this registration statement (o be signed on its
behalf by the undersigned, thereunto duly
authorized, in the City of s State
0 . on v 10—,

f
[Registrant)
ByefSlgmlm and Title)

Pursuant to the requirements of the
Securities Act of 1933, this registration
statement has been signed by the following
persons in the capacities and on the dates
indicated.

(Signature)

itle)
Date)

Instructions

1. The registration statement shall be
signed by the registrant, its principal
executive officer or officers, its principal
financial officer, its controller or
principal accounting officer, and by at
least a majority of the board of directors
or persons performing similar functions.
If the registrant is a foreign person, the
registration statement shall also be
signed by its authorized representative
in the United States. Where the
registrant is a limited partnership, the
registration statement shall be signed by
a majority of the board of directors of
any corporate general pariner signing
the registration statement.

2. The name of each person who signs
the registration statement shall be typed
or printed beneath his signature. Any
person who occupies more than one of
the specified positions shall indicate
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mch capacity in which he signs the
pgistration statement. Altention is
directed to Rule 402 (§ 230.402 of this
thapter) concerning manual signatures
and Item 601 of Regulation S-K

[§ 229,601 of this chapler) concerning
signatures pursuant to powers of
sltorney.

3. If the securities to be offered are
those of a corporation not yet in
existence at the time the registration
statement is filed which will be a party
10 # consolidation involving two or more
existing corporations, then each such
existing corporation shall be deemed a
registrant and shall be so designated on
the cover page of this Form, and the
registration statement shall be signed by
each such existing corporation and by
the officers and directors of each such
existing corporation as if each such
existing corporation were the registrant,

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

15. By revising paragraph (a) of
§ 240.14a-3 to read as follows:

§240.14a-3 Information to be furnished to
security holders.

(a) No solicitation subject to this
regulation shall be made unless each
person solicited is concurrently
furnished or has previously been
furnished with a written proxy
stalement containing the information
specified in Schedule 14A (§ 240.14a-101
of this chapter) or with a written proxy
statement included in a registration
statement filed under the Securities Act
0f 1933 on Form S—4 or F—4 (§ 239.25 or
3 of this chapter) and containing the
information specified in such Form.

16. By revising paragraph (j) of
§ 240.14a8-6 to read as follows:

§240.14a-6 Material required to be filed.

(i) Notwithstanding the foregoing
provisions of this section, any proxy
statement, form of proxy or other
soliciting material included in &
registration statement filed under the
Securities Act of 1933 on Form S-14, S-4
or F4 (§ 239.23 or 34 of this chapter)
shall be deemed filed both for the
purposes of that Act and for the
purposes of this section, but separate
copies of such material need not be
furnished pursuant to this section nor
shall any fee be required under
paragraph (i) of this section. However,
iny additional soliciting material used
a[tc_-r the effective date of the
registration statement on Form S-14, S-4
0r -4 shall be filed in accordance with

this section, unless separate copies of
such material are required to be filed as
an amendment of such registration
statement.

17. By revising paragraph (a) of § 240.
14c-2 to read as follows:

§ 240.14c~2 Distribution of information
statement.

(a) In connection with every annual or
other meeting of the holders of a class of
securities registered pursuant to section
12 of the Act, including the taking of
corporate action with the written
authorization or consent of the holders
of a class of securities so registered, the
issuer of such securities shall transmit a
written information statement
containing the information specified in
Schedule 14C (§ 240.14¢-101 of this
chapter) or a wrillen information
statement included in a registration
statement filed under the Securities Act
of 1933 on Form S—4 or F-4 § 239.25 or 34
of this chapter) and containing the
information specified in such Form, to
every such security holder who is
entitled to vote or give an authorization
or consent in regard to any matter to be
acted upon and from whom a proxy,
authorization or consent is not solicited
on behalf of the management of the
issuer pursuant to section 14(a) of the
Act: Provided, however, That in the case
of a class of securities in unregistered or
bearer form, such statements need be
transmitted only to those security
holders whose names are known to the
issuer,

18, By revising paragraph (e) of
§ 240.14¢-5 to read as follows:

§ 240.14c-5 Filing of information
statement.

(e) Notwithstanding the foregoing
provisions of this section, any
information statement or other material
included in a registration statement filed
under the Securities Act of 1933 on Form
S5-14, S-4, or F-4 (§ 239.23, 25 or 34 of
this chapter) shall be deemed filed both
for the purposes of that Act and for the
purposes of this section, but separate
copies of such material need not be
furnished pursuant to this section, nor
shall any fee be required under
paragraph (a) of this section. However,
any additional material used after the
effective date of the registration
statement on Form 8-14, S—4 or F-4 shall
be filed in accordance with this section,
unless separate copies of such material
are required to be filed as an
amendment of such registration
statement.

PART 249—FORMS, SECURITIES
EXCHANGE ACT OF 1934

19. By revising paragraph (a)(4) of
Item 7 and adding Instructions to Item 7
of Form 8-K described in § 249.308 to
read as follows:

§249.308 Form 8-K, for current reports.

Item 7. Financial Statements and Exhibits,

. . - . .

(@)* * =
[4) If it is impracticable 13 provide the
required financial statements for an acquired
business at the time the report on Form 8-K is
filed, the registrant should (i) so indicate in
the Form 8-K report; (ii) file such of the
required financial statements as are
available; (iii} state when the required
financial statements will be filed; and (iv) file
the required financial statements for an
acquired business under cover of Form 8 as
soon as practicable, but not later than 60
days after the report on Form 8-K must be
filed. In such circumstances, the registrant
may, at its option, include unaudited financial
stalements in the initial report on Form 8-K.

Instructions

1. Requests for further extensions of time
for filing the required financial statements
will not be considered. 2

2. During the pendency of an extension
pursuant to this paragraph, registrants will be
deemed current for purposes of their
reporting obligations under section 13(a) or
15(d) of the Securities Exchange Act of 1934,
With respect to filings under the Securities
Act of 1933, however, registration stalements
will not be declared effective and post-
effective amendments to registration
statements will not be declared effective. In
addition, offerings should not be made
pursuant to effective registration statements,
or pursuant to Rules 505 and 506 of
Regulation D (§§ 230.501 through 506 of this
chapter), where any purchasers are not
accredited investors under Rule 501(a) of that
Regulation, until the required audited
financial statements are filed: Provided,
however, that the following offerings or sales
of securities shall not be affected by this
restriction:

(a) Offerings or sales of securities or upon
the conversion of outstanding convertible
securities or upon the exercise of outstanding
warrants or rights;

(b) Dividend or interest reinvestment plans;

(c) Employee benefit plans;

(d) Transactions involving secondary
offerings; or

[e) Sales of securities pursuant to Rule 144
(§ 230.144 of this chapter).

[Secs. 5, 8, 7, 10, 19{a), 48 Stal. 77, 78, 81, 85;
secs. 204, 205, 209, 48 Stal. 906, 908; secs. 7, 8,
68 Stal. 684, 685; sec. 1, 79 Stat, 1051; sec.
308(a)(2). 90 Stat. 57; 15 U.S.C. 77e, 771, 773,
77), 77s{a); secs. 14{a), 14(c). 23(a), 48 Stat,
895, 901; sec. 203(a), 49 Stal. 7(M; sec. 8, 49
Stat, 1379; sec. §, 78 Stal. 569, 570; sec. 18, 89
Stat. 155; 15 U.S.C, 78nla), (c), 78w(a))

Dated: April 23, 1985,
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By the Commission.
John Wheeler,
Secretary.
|FR Doc. 85-10577 Filed 5-3-85; 8:45 am}
BILLING CODE 0010-01-M

17 CFR Parts 230 and 239

[Release Nos. 33-6579; 34-21983; FR-19;
File No. S7-21-84]

Business Combination Transactions;
Adoption of Registration Form;
Foreign Registrants

AGENCY: Securities and Exchange
Commission.

ACTION: Final rules.

SUMMARY: The Commission announces
the adoption of &8 new form to be used to
register securities under the Securities
Act of 1933 in connection with business
combination transactions involving
foreign private registrants. The form
applies the principles of the integrated
disclosure system to disclosure in the
context of mergers and exchange offers.
The form is designed to improve the
effectiveness of the business
combination prospectus by requiring
that information be presented in a more
accessible and meaningful format.

DATES: Effective Date: The Form F+4
and the amendments to Rule 145 are
effective July 1, 1985, for all documents
filed on or after that date with respect to
transactions begun thereafter,
Compliance Date: Registranls are
permitted, however, to use Form F-4
immediately upon publication in the
Federal Register.

FOR FURTHER INFORMATION CONTACT:
Carl T. Bodolus (202) 272-3246, or Martin
L. Meyrowitz (202) 272-3250, Office of
International Corporate Finance,
Division of Corporation Finance,
Securities and Exchange Commission,
450 Fifth Street NW., Washington, D.C.
20549,

SUPPLEMENTARY INFORMATION: Form F-
4, as adopted, is available for
registration under the Securities Act of
1933 (“Securities Act") ' of securities
issued by certain foreign private
issuers *in: (i) Transactions of the type
specified in Rule 145(a); ? (ii) mergers in

'15 US.C. 77a~77au (1976 and Supp. V 1681}, os
amended by Business Regulatory Reform Act of
1982, Pub. L. No. 67-261, section 19{d). 96 Stat. 1121
(1882).

* As defined in Rule 405 [17 CFR 230.405).

*17 CFR 230.145. The transactions specified in
Rule 145 include certain reclassifications. mergers,
consolidations and tranafers of ussets.

which the applicable law would not
require the solicitation of the voles or
consents of all of the security holders of
the company being acquired: (iii)
exchange offers for securities of the
issuer or another entily: and (iv) reoffers
and resales of securities registered on
this Form. Form F-4 employs the
principles underlying the integrated
disclosure system developed for foreign
private issuers, Thus, the Form permits
incorporation by reference of
information from reports filed pursuvant
to the continuous reporting requirements
under the Securities Exchange Act of
1934 ("Exchange Act”) generally to the
same extent as is permitted when a
foreign private registrant registers
securities under the Securities Act in a
primary offering not involving a
business combination. In addition, the
Commission is adopting an amendment
to Rule 145(a)(2) under the Securities
Act * to codify a prior staff
interpretation. In a separate release
published today, the Commission is
further adopting a parallel form for use
by domestic registrants, Form 5-4,
together with a number of other
amendments to certain rules which also
have application to Form F-4 {the “Form
S—4 Release™).*

1. Executive Summary

The Form 5-4 Release contains an
extensive discussion of Form 54, as
adopted, including the changes from the
Form as proposed. Since Form F—4 is the
counterpart for foreign private issvers to
Form S-4, the discussion in Form S—4
Release may be helpful in understanding
the operation of Form F-4.
Commentators generally supported the
Commission's effort, and the
Commission is adopting Form F-4
substantially as proposed.”

*15 U.S.C. 78a-78kk (1976 and Supp. V 1981}, o
amended by Act of June 8, 1983, Pub. L. No. 98-38,
a7 Stal. 205 (1983).

*17 CFR 230.145(a}(2).

*Releare No. 33-8578 (April 23, 1985). The
Commission also adopted amendments to: (1) Rule
3-05 of Regulation S-X (17 CFR 210.3-05); {2) ems
502, 512 and 801 of Reguletion 8-K (17 CFR 229,502,
§12, 601); {3) Rules 145, 406, 463, 464, 475, 475a and
477 under the Securities Act (17 CFR 230.145, 408,
453, 454, 473, 4754, 477} (4) Rulen 140-3, 140-8, 140-2
and 14c-5 under the Exchenge Act {17 CFR 240.14a~
3, 148-8. 140-2, 14¢-5); und (3) Form 8-K under the
Exchange Act {17 CFR 246.308). To the extent tha!
these rules have specific application to Form F-4,
the rule amendments in Release No. 33-£578 so
reflect,

TRelease No. 33-8535 [(May 9, 1664) (49 FR 20852).
The Commission received 5 comment leiters
addressing solely proposed Form F-4. Forty-three
comment letters conceming proposed Form 54
were also received. As was indicated in the Porm F-
4 proposing relense. the comments received on the
proposals in the Form -4 proposing release were
considered in connection with the actions taken
today with respect to Form F-4. All the comment

Form F—4 extends the principles of
integrated disclosure to all business
combination registration statements.
The integrated disclosure system, on
which Forms F-4 and 54 are both
based, proceeds from the premise tha!
investors in the primary market need
much the same information as investors
in the trading market. Integration also
specifies the manner in which
information should be delivered to
investors. The Commission implemented
the integrated disclaosure system by
adopting the three tiered registration
system of Forms S-1, S-2,*and S-3*{or
domestic and certain foreign issuers,
and by adopting a separate system,
Forms F-1,°F-2,"* and F-3,"* for certain
foreign private issuers eligible to use
Form 20-F." The integrated disclosure
system for foreign private issuers was
adopted primarily because the
registration and reporting requirements
for foreign private issuers under the
Exchange Act are significantly different
from those for domestic issuers.™
Another reason for the separate system
was the desire of foreign registrants and
other public commentators to ensure
that future amendments intended
primarily for domestic registrants are
considered in the light of the different
circumstances of foreign registrants. ™

Like Form S—4, the prospectus
requirements of Form F—4 are divided
into four sections. The first section calls
for information about the transaction,
which will be presented in the
prospectus in all cases, and which is
designed to make the complex
transactions that typify business
combinations more easily understood by
investors. The next two sections specify
the information ebout the entities
involved and prescribe different levels
of prospectus presentation and
incorporation by reference depending
upon which form under the Securities
Act the companies could use in making
a primary offering of their securities.

Ietters and a summary of the comments prepared by
the staff area available for inspection and copying
ot the Commission’s Public Reference Room, 450
Fifth Street. NW.. Washington, D.C. 20548 (see File
No. §7-21-81).

*17 CFR 230,11 and 12 mspectively.

*17 CFR 230.13.

%17 CFR 239.31.

117 CFR 23032

217 CFR 23933,

217 CFR 2490.220.

" For a discussion of these rules and forms wnd
their developmeat, including the Commission's
rationale and obfectives regarding various aspects
of the integrated disclosure system for foreign
private issuers, see Release Nos. 336300
(November 20, 1981 (40 FR 56511}, 33-6361
(November 20, 1981) (46 FR 58505), and 33-6362
(November 20, 1981) (40 FR 58507).
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