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providing adequate safeguards against 
error, carelessness, fraud, and self­
dealing (conflicts of interest).” The 
commenters argued that establishing 
such policies is the responsibility of the 
board of directors and management. The 
Agency agrees that the original wording 
was not clear and the language has been 
modified.

A definition of “members of their 
immediate families” has been included 
in subsection (d) of the rule.

Regulatory Procedures
The NCUA Board hereby certifies that 

this final rule will not have a significant 
economic impact on a substantial 
number of small credit unions. The 
regulation eliminates the need to 
perform audits in accordance with the 
Supervisory Committee Manual and, 
therefore, provides supervisory 
committees with greater flexibility in 
performing audits required by the 
Federal Credit Union Act. Therefore, a 
Regulatory Flexibility Analysis is not 
required.

Paperwork Reduction Act
This regulation has been submitted to 

the Office of Management and Budget 
for approval of the collection of 
information contained herein and has 
been approved (approved for use 
through 10/31/86, OMB No. 3133-0075).

List of subjects.

12 CFR Part 701

Credit unions, Supervisory committee 
audits and verifications.

12 CFR Part 741

Requirements for insurance,
Voluntary termination of insurance.

By the National Credit Union 
Administration Board on the 27th day of 
February, 1985.
Rosemary Brady,
Secretary o f the Board.

1. NCUA Interpretive Ruling and 
Policy Statement 80-12—Verification of 
Member Accounts is rescinded.

2. Section 701.12 is revised to read as 
follows:

PART 701—ORGANIZATION AND 
OPERATION OF FEDERAL CREDIT 
UNIONS

§ 701.12 Supervisory committee audits 
and verifications.

(a) The supervisory committee is 
responsible to determine that the 
financial condition of the credit union is 
accurately and fairly presented in the 
credit union’s statements and that 
management practices and procedures 
are sufficient to safeguard members’

assets. To accomplish this 
responsibility, the supervisory 
committee shall determine that the 
credit union’s accounting records and 
reports are prepared promptly and 
accurately reflect operations and 
results, that internal controls are 
established and effectively maintained 
to safeguard the credit union’s assets, 
and that the plans, policies, and 
procedures established by the board of 
directors are being properly 
administered. The supervisory 
committee is also responsible for 
reviewing policies and control 
procedures to safeguard against error, 
carelessness, fraud, and self-dealing 
(conflict of interest). The audit and 
verification of members’ accounts, 
mandated in the Act, are the activities 
generally used to carry out these 
responsibilities; however, the committee 
is expected to exercise such other.tests 
and reviews as may be necessary in the 
committee’s judgment to meet its 
responsibilities.

(b) An audit of each Federal credit 
union shall occur at least once every 
calendar year and shall cover the period 
elapsed since the last audit. The audit 
shall be made using generally accepted 
auditing procedures and standards. 
However, each Federal credit union’s 
annual audit shall, as a minimum, test 
the Federal credit union’s assets, 
liabilities, equity, income, and expenses 
for existence, proper cut off, valuations, 
ownership, disclosures and 
classification, and internal controls. 
Upon completion, a report of the audit 
shall be made promptly to the board of 
directors of the Federal credit union 
and, upon request, to the National Credit 
Union Administration’s regional 
director. It is the responsibility of the 
supervisory committee to ensure that the 
completion of the annual audit is timely, 
that generally accepted auditing 
procedures are used, that adequate 
audit of the credit union records is 
made, and that the audit report is 
promptljTprepared and reported to the 
board of directors.

(c) The supervisory committee and/or 
its independent auditors shall be 
responsible for the preparation and the 
maintenance of workpapers used to 
support each audit. Such workpapers 
shall be made available by the 
supervisory committee and its 
independent auditors for review by any 
authorized employee of the National 
Credit Union Administration.

(d) Federal credit union compensated 
auditors, performing audits for 
supervisory committees, must be 
independent of the credit union's 
employees, members of the board of 
directors, supervisory and credit

committees and/or the credit union’s 
loan officers, and members of their 
immediate families. “Members of their 
immediate families” means a spouse, or 
a child, parent, grandchild, grandparent, 
brother or %ister, or the spouse of any 
such individual.

(e) The verification of members’ 
accounts shall be made using any of the 
following methods:

(1) A controlled verification of 100 
percent of members’ share and loan 
accounts;

(2) A controlled random statistical 
sampling method that accurately tests 
sufficient accounts in both number and 
scope to provide assurance that the 
General Ledger accounts are fairly 
stated and that members’ accounts are 
properly safeguarded. The sampling 
procedure must provide each member 
account an equal chance of being 
selected.
Records of. those accounts verified will be 
maintained and will be retained until the 
next verification of members’ accounts is 
completed.

PART 741—[AMENDED]

§ 741.2 [Amended]
3. Additionally, 12 CFR 741.2 is 

amended with the addition of the 
following sentence: * * * Information 
on the verification procedures can be 
found in § 701.12(e).
(12 U.S.C. 1761,1761d. 1766fa], and 
1789(a)(ll))
[FR Doc. 85-5244 Filed 3-4-85; 12:32 pm]
BILLING CODE 7535-01-M

DEPARTMENT OF THE TREASURY 

Customs Service

19 CFR Parts 6,12,18,19,141,143,144, 
and 146

[T.D. 85-38]

Customs Regulations Amendments 
Relating to Textiles and Textile 
Products

a g e n c y : Customs Service, Treasury. 
a c t io n : Final rule.

SUMMARY: Section 204 of the 
Agricultural Act of 1956 grants authority 
to the President to negotiate agreements 
with foreign governments limiting 
exports of textiles and textile products 
from such countries into the U.S. The 
Act also grants authority to issue 
regulations governing the entry into the 
U.S. of articles covered by the 
agreements. This regulation amends the 
Customs Regulations to prevent
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circumvention or frustration of visa or 
export license requirements contained in 
multilateral and bilateral agreements to 
which the U.S. is a party in order to 
facilitate the efficient and equitable 
administration of the U.S. Textile Import 
Program.
DATE: This regulation is effective on 
April 4,1985.
FOR FURTHER INFORMATION CONTACT: 

Operational A spects:
Parts 6,18: Kent Parsell; Inspection 

and Control Division (202-566-2140);
Parts 12,141,143: William L. Marchi; 

Duty Assessment Division (202-566- 
2957);

Parts 19,144,146: John Holl, Office of 
Cargo Enforcement Facilitation (202- 
566-8151);

Legal A spects:
Entry Matters: Jerry Laderberg, Entry 

Procedures and Penalties Division (202- 
566-5765);

Classification Matters: Philip Robins, 
Classification and Value Division (202- 
566-8181);
U.S. Customs Service, 1301 Constitution 
Avenue NW., Washington, D.C. 20229. 
SUPPLEMENTARY INFORMATION:

Background
In order to implement import policies 

with respect to textiles and textile 
products, Congress provided authority 
to the President to negotiate textile 
restraint agreements in section 204 of 
the Agricultural Act of 1956, as amended 
(7 U.S.C, 1854), and authority to carry 
out such agreements by issuing 
regulations governing the entry of 
merchandise covered by the agreements 
into the United States.

In December, 1973, representatives of 
50 nations meeting under the General 
Agreement on Tariff and Trade (GATT) 
aegis, negotiated the Multi-Fiber 
Arrangement Regarding International 
Trade in Textiles. The arrangement is 
usually known as the Multi-Fiber 
Arrangement, or MF A, and came in 
force on January 1,1974. It was 
subsequently renewed and next expires 
on July 31,1986.

Under the MFA, the U.S. has 
negotiated numerous bilateral restraint 
agreements. The U.S. also has several 
bilateral agreements with MFA non­
signatories. The Committee for the 
Implementation of Textile Agreements 
(CITA) was established by Executive 
Order 11651 on March 3,1972, to 
supervise the implementation of textile 
agreements. The future administration of 
these agreements was severely 
jeopardized by the decision of the 
United States Court of International

Trade in Cardinal Glove Co., v. United 
States, 4 C.I.T.H1, which concluded that, 
absent specific regulatory authority to 
the contrary, the bilateral textile 
agreement at issue therein was 
applicable only to textile products in 
which the agreement country was the 
“country of exportation.” Furthermore, 
the U.S. Customs Service was faced 
with an ever increasing number and 
variety of instances where attempts had 
been made to circumvent the textile 
import program. .

In part because of these problems and 
in order to prevent circumvention or 
frustration of the various multilateral 
and bilateral agreements to which the 
U.S. is a party and to facilitate efficient 
and equitable administration of the U.S. 
Textile Import Program, the President 
signed Executive Order 12475 on May 9, 
1984. Under the Executive Order the 
Secretary of the Treasury was required 
to promulgate regulations governing the 
entry of textiles and textile products 
subject to section 204, Agricultural Act 
of 1956 within 120 days of the May 11, 
1984, effective date orthe Executive 
Order. Interim Customs Regulations 
implementing the Executive Order were 
published in the Federal Register on 
August 3,1984 as T.D. 84-171 (49 FR 
31248). Customs further requested public 
comment on the interim regulations. 
Over 650 comments were received in 
response to the solicitation of 
comments, A discussion of the interim 
regulations, comments received, changes 
made to the interim regulations during 
the comment period and further changes 
made by this document as a result of the 
comments are set forth below.

Discussion of Comments
Section 12.130

The interim regulations amended Part 
12, Customs Regulations (19 CFR Part 
12), by adding a new § 12.130 which 
provided specific regulatory authority 
mandating that “country of origin” rules 
be applied in determining whether 
textiles of textile products are subject to 
any of the multilateral or bilateral 
textile agreements negotiated by the 
U.S. pursuant to section 204,
Agricultural Act of 1956.

For purposes of § 12.130, paragraph (a) 
defined country of origin. Under that 
paragraph, textiles or textile products 
subject to section 204, Agricultural Act 
of 1956, imported into the customs 
territory of the U.S. are a product of a 
particular foreign territory on country 
insular possession or of the U.S. if the 
article is wholly the growth, product, or 
manufacture of that foreign territory or 
country or insular possession. In the 
case of an article which consists, in

whole or in part, of materials which 
originated or were processed in another 
foreign territory or country, the article 
must have been substantially 
transformed by means of a substantial 
manufacturing or processing operation 
into a new and different article of 
commerce with a name, character, or 
use distinct from the article or material 
from which it was so transformed to be 
a product of the latter territory or 
country or insular possession.

Paragraph (b) of interim § 12.130 listed 
criteria for determining whether there 
has been a substantial manufacturing or 
processing operation and whether a new 
and different article has resulted. It was 
indicated that the criteria set forth were 
not meant to be exhaustive. As the 
circumstances warrant, fewer than all, 
or additional factors could be 
considered determinative. However, 
paragraph (b) specifically stated that no 
article or material would be considered 
to have been substantially transformed 
in a particular foreign territory, country, 
or insular possession of the U.S. by 
virtue of having merely undergone any 
of the following: (i) simple combining or 
packaging operations, (ii) joining 
together by sewing, looping, linking or 
other means of attaching otherwise 
completed component parts, (iii) cutting 
or otherwise separating of articles from 
materials which have previously been 
marked with cutting lines or which 
contain lines of demarcation of any 
type, commercially requiring that 
material to be cut in a certain manner, 
or (iv) processing, such as dyeing, 
printing, showerproofing, superwashing, 
or other finishing operations.

It was stated that to determine 
whether there has been a substantial 
manufacturing or processing operation 
under paragraph (b)(2) a comparison 
would be made between the article or 
material before the manufacturing or 
processing operation and the article in 
its condition after the manufacturing or 
processing operation. The following 
criteria would be considered under 
paragraph (b)(2):

(i) Material costs,
(ii) Direct labor costs,'
(iii) Other direct processing or 

manufacturing costs,
(iv) Time involved in the 

manufacturing or processing operation,
(v) Complexity of the manufacturing 

or processing operation,
(vi) Level or degree of skill or 

technology required in the 
manufacturing or processing operation,

(vii) Physical change of the material oi 
article at each stage in the 
manufacturing or processing operation.
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Paragraph (b)(3) of the interim 
regulation set forth criteria which would 
be used to determine whether, as a 
result of the manufacturing or 
processing operation, a new and 
different article has been produced.
These criteria included such things as a 
change in (i) commercial designation or 
identity, (ii) essential character, (iii) 
commercial use.

To ensure that appropriate facts are 
available and to assist otherwise in the 
identification of the country of origin, 
the interim regulation provided that all 
importations of textiles or textile 
products subject to section 204, be 
accompanied by a declaration. If the 
textiles or textile products are wholly 
the growth, product, or manufacture of a 
single foreign territory or country or 
insular possession, the declaration set 
forth in paragraph (c)(1) of the interim 
regulation was required. If the textiles or 
textile products were subjected to 
manufacturing or processing operations 
in more than one foreign country or 
territory or insular possession, the 
declaration set forth in paragraph (c)(2) 
was required. The declaration required 
a description of the manufacturing and/ 
or processing operations, materials 
used, costs involved and the identity of 
the country, territory or insular 
possession involved. In some cases, 
where mixed shipments are involved 
both declarations would be required.
The interim regulations stated that the 
declaration(s), could be prepared by the 
manufacturer, producer, exporter or 
importer, and must be filed with the 
entry. If multiple manufacturers, 
producers, or exporters are involved, the 
interim regulations indicated that a 
separate declaration prepared by each 
could be filed with the entry. Under the 
interim regulations the determination of 
country of origin would normally be 
based upon the information contained in 
the declaration(s). The declaration(s) 
would not be treated as a missing 
document for which a bond could be 
filed. The interim regulations stated that 
entry of the merchandise would be 
denied unless accompanied by the 
declaration^).

Customs recognized that importers 
would not be in a position to always get 
sufficient information to complete the 
declaration(s). Accordingly, under 
paragraph (d) of the interim regulations, 
if the district director determined that 
the information required by the 
declaration(s) was incomplete or 
insufficient and the importer was unable 
to provide the required information, the 
importer could submit to Customs with 
the déclaration(s), a certification which 
stated that in the exercise of due

diligence he was unable to obtain all of 
the information required.

If the district director was unable to 
determine the country of origin because 
of incomplete or insufficient information 
in the declaration, under the provisions 
of paragraph (e) of the interim 
regulations, release of the merchandise N 
from Customs custody would be denied 
until a determination of country of origin 
was made based upon the best 
information available. In this regard, the 
interim regulations authorized the 
district director to consider the 
experience and costs of domestic 
industry in similar manufacturing or 
processing operations.

The interim regulation went on to 
state that although the rule of origin set 
forth in § 12.130 would determine the 
country of origin of textiles and textile 
products subject to section 204, the rule 
did not change the “foreign article” 
status of textiles or textile products 
under Headnote 2, Part 1, Schedule 8, 
TSUS (19 U.S.C. 1202). Under Headnote 
2 any product of the U.S. which is 
returned after having been advanced in 
value or improved in condition abroad 
by any process of manufacture or other 
means, or any imported article which 
has been assembled abroad in whole or 
in part of products of the U.S., will be 
treated for purposes of the Tariff Act of 
1930, as amended, as a ‘.‘foreign article”.

Date of exportation was defined in 
paragraph (f) of the interim regulation. 
Under this paragraph, for quota, visa or 
export license requirements and 
statistical purposes, the date of 
exportation for textiles and textile 
products, subject to section 204, was 
established as the date the vessel or 
carrier left the last port in the country of 
origin as defined by § 12.130. 
Contingency of diversion in another 
foreign territory or country would not 
change the date of exportation for quota, 
visa or export license requirements or 
for statistical purposes. The inclusion of 
this definition was necessary to ensure 
enforcement of the date of export 
provisions contained in various bilateral 
agreements.

Numerous comments were received 
with respect to the provisions of 
§ 12.130. These comments fell into the 
following areas:
Insular Possessions

Many of the commenters expressed 
the belief that the interim regulation was 
inconsistent with the language and 
intent of General Headnote 3(a), TSUS, 
relating to products of insular 
possessions. The commenters stated 
that the legislative history of that 
Headnote indicates Congress wanted to 
encourage light industry and assembly

operations in the insular possessions. 
Moreover, certain commenters pointed 
out that the preferences under General 
Headnote 3(a) are destroyed by 
repealing a statutory 50 percent test and 
imposing a new origin test. Other 
commenters noted an apparent conflict 
between section 204 which authorizes 
negotiations with foreign governments 
and regulation of trade with foreign 
countries and the Territorial Clause of 
the U.S. Constitution encompassing 
insular possessions which are 
considered to be part of the U.S. In 
addition, one commenter mentioned that 
the interim regulation is in 
contravention of an established practice 
whereby an article is considered to be a 
product of an insular possession within 
the meaning of General Headnote 3(a), 
TSUS, if substantial processing 
operations are performed in the insular 
possession. Another commenter 
opposed exemption of the insular 
possessions on the grounds that textile 
operations would be established in the 
insular possessions to avoid quota.

First, it should be pointed out that 
neither the interim nor the final 
regulation changes in any way the 
requirements of General Headnote 3(a), 
which grants preferential tariff 
treatment to insular possessions of the 
U.S. By the wording of that Headnote, to 
achieve the preferential tariff treatment, 
merchandise must both be the growth or 
product of the insular possession and 
satisfy a specified percentage of its 
value derived from that insular 
possession. Section 12.130 is concerned 
only with defining whether, in the case'  
of General Headnote 3(a), merchandise 
is the growth or product of an insular 
possession. It does not, as one 
commenter noted, regulate imports from 
insular possessions, but, rather provides 
a rule of origin which allows Customs to 
determine in which foreign territory or 
country, or insular possession imported 
merchandise actually originated. To 
achieve this result, the regulations must 
cover all foreign territories or countries, 
or insular possessions outside the U.S. 
customs territory. General Headnote 2, 
TSUS, indicates that the customs 
territory of the U.S. includes only the 
states, the District of Columbia, and 
Puerto Rico. Therefore, the regulations 
apply to textiles and textile products 
that are imported into the customs 
territory qf the U.S. from the insular 
possessions. To exempt the insular 
possessions from coverage under the 
regulations would grant them a 
preferential status not authorized by 
law.
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Applicability to U.S. Articles Sent 
Abroad

Various comments were received 
concerning the treatment of articles 
assembled abroad from U.S. 
components and imported under item 
807.00, TSUS. The proviso contained in 
§ 12.130(a) of the interim regulations 
reflects the intent to retain the “foreign 
article” status of textiles or textile 
products under Headnote 2, Part 1, 
Schedule 8, TSUS. Several commenters 
noted that the “foreign article” proviso 
in the interim regulations conflicts with 
the rule of origin contained in § 12.130. 
Other commenters requested 
confirmation that the quota status of 807 
and non 807-merchandise cut in the U.S, 
and assembled in a foreign country 
remains unaffected by § 12.130, Some 
commenters suggested amending the 
interim regulations to provide that 
textiles processed from U.S. components 
that have not been substantially 
transformed whether or not 
subsequently entered under 807 
procedures are not subject to quotas. 
Other commenters suggested that 
reliance on Headnote 2, Part 1, Schedule 
8 is not sufficient to ensure that the 
“foreign article” status of textiles and 
textile products entered under Schedule 
8 is applicable for purposes of section, 
204.

Headnote 2, Part 1, Schedule 8, TSUS, 
provides that any product of the U.S. 
which is returned after having been 
advanced in value or improved in 
condition abroad, or assembled abroad 
shall be a foreign article for the 
purposes of the Tariff Act of 1930. 
Customs agrees that the applicability of 
the proviso in § 12.130(a) of the interim 
regulations is not sufficiently clear and 
should be amended.

The language of Headnote 2, Part 1, 
Schedule 8, is clear and unambiguous. It 
applies, without regard to degree of 
advancement in value, improvement in 
condition, or assembly, to such 
merchandise for duty and marking 
purposes. It is recognized that it is not, 
on its face, applicable to matters, such 
as country of origin determinations for 
quota purposes, which do not fall within 
the purview of any of the provisions 
contained in the Tariff Act of 1930, as 
amended.

Customs believes that Congress, by 
using similar language in statutes 
dealing with the origin of merchandise, 
clearly intended that there should be 
only one rule for determining the 
country of origin of merchandise, 
without regard to the particular statute 
requiring that determination. Therefore, 
|t is believed that Congress did not 
mtend for Customs to apply one rule of

origin for duty and marking purposes 
and a different rule of origin for the 
purposes of section 204. In order to 
avoid this inconsistency, the proviso 
concerning the foreign status of U.S. 
articles sent abroad has been amended 
to state clearly that although Headnote 2 
is not directly applicable to merchandise 
subject to section 204, Customs will 
apply the headnote to that merchandise 
in order to achieve the Congressionally 
intended result of a single rule for 
determining the country of origin of 
imported merchandise.

Customs recognizes that the language 
of Headnote 2 sets out a principle of 
origin that is not consonant with the 
original rules contained in the interim 
regulations. In this regard, Headnote 2, 
in and of itself, is not a rule of origin; 
rather, it is a statutory enactment by the 
Congress exempting a certain class of 
merchandise from the normal rules of 
origin. In order to achieve a single rule 
of origin, Customs believes that it is 
appropriate to extend this exemption to 
merchandise subject to section 204.

Customs also has been advised by the 
CITA that when the various bilateral 
agreements to which the U.S. is a party 
were negotiated, merchandise 
classifiable in item 807.00, TSUS (Le.
U.S. products assembled abroad) was 
considered for quota, visa, and export 
license purposes to be a product of the 
assembling country and not the U.S.

The final rule incorporates the 
modified language relating to Headnote 
2, Part 1, Schedule 8, TSUS, in a new 
section 12.130(c).

Finishing Operations
Many commenters criticized the 

interim regulations on the grounds that 
finishing operations on greige goods are 
significant and substantial 
manufacturing processes that create a 
new and distinct final product. Other 
commenters pointed out that printing 
requires sophisticated machinery and 
advanced design. Some commenters 
suggested that § 12.130(b)(4) of the 
interim regulations refers to specific 
dyeing or printing operations and not to 
the entire process by which greige goods 
are transformed.

Other commenters in opposition 
observed that the term “other finishing 
operations” lacks precision. Several 
commenters noted that showerproofing 
and superwashing can be marginal 
operations, but the term “finishing” 
usually connotes sophisticated 
processing. One commenter 
recommended that a substantial 
transformation should not result from 
“minor processing, such as 
showerproofing and superwashing, 
which merely alter previously finished

fabric or yam". Some commenters 
pointed out that the courts have long 
recognized that finishing can result in a 
new and different article of commerce.
In their view, the application of a p er se  
rule with regard to finishing is contrary 
to law. One commenter observed that 
dyeing and printing adds 100 percent 
value to greige goods. This same 
commenter noted that dyeing and 
printing is considered by the European 
Economic Community (EEC) to connote 
origin.

Customs believes it is appropriate to 
amplify on the dyeing or printing 
example in the interim regulations to 
provide better guidance on the type or 
types of operations that will result in a 
change in the country of origin. Three 
examples concerning finishing 
operations have been inserted in the 
final regulations which are more specific 
and convey Customs views that, in the 
case of fabrics, usually any finishing 
operations short of a combination of 
both dyeing and printing together with 
at least two other major finishing 
operations will not result in a 
substantial transformation of the fabric.

To satisfy the objections of some 
commenters that certain marginal 
processing should not result in a 
substantial transformation, Customs has 
added language in § 12.130(e)(2) in the 
final rule indicating that dyeing or 
printing, or dyeing and printing of 
fabrics and yams, or one or more 
finishing operations on yams, fabrics, or 
garments, such as showerproofing, 
superwashing, bleaching, decating, 
fulling, shrinking, mercerizing, or similar 
operations, will not usually result in a 
substantial transformation.

Very few commenters touched on 
yams and, therefore, that area was not 
addressed in the examples in the final 
rule of what finishing operations yams 
must be subjected to in order to have a 
change in their country of origin. This 
area, as any other factual situation not 
specifically set out in the regulations, 
will be ruled upon by Customs in 
accordance with the general principles 
of origin in § 12.130, as the situations 
arise.

It is axiomatic, moreover, that 
because of the evolution of country of 
origin principles, as evidenced by 
longstanding American judicial and 
administrative precedent, it is not 
proper to resort to other countries or 
organizations rules of origin, such as the 
EEC, in defining U.S. rules of origin.

Cutting
Numerous commenters deem the 

concept of country of origin in the 
interim regulations to constitute a
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critical departure from longstanding 
judicial precedent and existing 
administrative practice.

A considerable number of 
commenters regard cutting of fabric as a 
minor process in relation to the 
manufacture of a garment. Other 
commenters stated that cut parts are not 
articles of commerce even though a new 
and different article is created. Quite 
apart from this view are the statements 
of some commenters that cutting by 
itself, which requires great skill, can be 
a substantial transformation. Some 
commenters recommended removing the 
distinction between marked and 
unmarked fabric, because they consider 
marking a minor operation. This 
approach as noted by some commenters, 
is fully consistent with B elcrest Linens 
v. United States, Appeal No. 84-734 
(Fed. Cir. August 21,1984), in which the 
court found that the cutting and sewing 
operations which occur in the 
manufacturing of a pillowcase 
subsequent to the marking of fabric, 
resulted in a new and different article. 
The same commenters go on to say that 
the court indicated the marking of the 
fabric did not result in a dedication to 
use of the fabric as pillowcases.

Those commenters who contend that 
cutting does not substantially transform 
fabric misconstrue the principle of 
substantial transformation derived from 
court decisions and administrative 
practice. Cutting garment parts from 
fabric will result in a substantial 
transformation of the fabric. This is not 
to say, however, that the cut pieces will 
not undergo a later substantial 
transformation. Axiomatic to Customs 
definition of country of origin is the 
notion that in the case of textiles and 
textile products which consist of 
materials produced or derived from, or 
processed in, more than one foreign 
territory or country, or insular 
possession, the imported merchandise 
shall be a product of that foreign 
territory or country, or insular 
possession, where it last underwent a 
substantial transformation (see 
§ 12.130(b) of the final rule).

In determining the country of origin of 
pre-marked fabric that is further 
processed in one or more countries, 
Customs will be guided by the facts in 
each particular case and by the 
principles developed in the B elcrest 
Linens decision and contained in 
1 12.130.

In this regard Customs has included 
two examples in §§ 12.130(e)(l)(iv) anu 
(e)(2)(h) in the final regulations which 
specifically deal with cutting. The first 
example is where fabric is cut into 
component parts and those parts are 
assembled in the same country into a
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completed article. In that example, the 
country where the article is cut and 
assembled is the country of origin of > 
that article. The second example is 
where fabric which is readily 
identifiable as being intended for a 
particular commercial use [e.g. towelling 
or bed linen material) is merely cut to 
length or to width, with the edges then 
being either hemmed or overlooked. In 
this example, the foreign territory or 
country, or insular possession which 
produced the fabric is the~country of 
origin, and not the country where the 
fabric was cut.
Uniform and Established Practice

A number of commenters have 
pointed out that the interim regulations, 
in effect, change various uniform and 
established practices and marking 
requirements. Section 315(d), Tariff Act 
of 1930, as amended (19 U.S.C. 1315(d)),, 
provides that Customs may not 
administratively change an established 
and uniform practice of classification if 
that change will result in the imposition 
of a higher rate of duty without a 
publication in the Federal Register 
providing at least a 30-day notice of 
such change. Section 177.10(c), Customs 
Regulations (19 CFR 177.10(c)), further 
requires that a preliminary notice be 
published in the Federal Register giving 
interested parties an opportunity to 
make written submissions with respect 
to the correctness of the proposed 
change. It is contended that the interim 
regulations are violative of both the 
statute and the regulation.

The interim regulations and the final 
regulations have as their authority 
section 204, which authorizes the 
President to enter into international 
agreements to control the importation of 
textiles and textile products and to issue 
regulations to effectuate those 
agreements. In order to avoid 
circumvention of our international 
agreements, the President, by Executive 
Order 12475 of May 9,1984, directed the 
Secretary of the Treasury to make 
clarifications in, or revisions to, country 
of origin rules for textiles and textile 
products subject to section 204.

Therefore, the origin rules in § 12.130 
are effective only for textile restraint 
purposes. However, it is Customs’ view 
that the origin rules in § 12.130 are 
derived from Customs’ interpretation of 
various court cases, most particularly 
Uniroyal, Inc. v. United States, 3 C.I.T. 
220, 542 F. Supp. 1028 (1982). Therefore, 
the principles of origin contained in 
§ 12.130 are applicable to merchandise 
for all purposes, including duty and 
marking. Nevertheless, Customs 
recognizes that there are a few 
instances where the application of those

principles will cause an increase in the 
rate of duty for merchandise subject to 
established and uniform practices. In 
those instances Customs will not apply 
the principles of origin in § 12.130 for 
duty purposes until such time as the 
formalized changes in practice have 
been effectuated. Customs will also 
continue its previous marking 
requirements pending the changes in 
practice. Section 12.130 will be used in 
determining the country of origin of 
textiles and textile products for quota, 
visa, and export license purposes. This 
latter application is not prevented by 
either 19 U.S.C. 1315(d) or § 177.10(d), 
Customs Regulations, because it does 
not raise the applicable rate of duty.

Assembly of Knit-to-Shape Garment 
Parts

Significant differences emerged 
among the numerous commenters on the 
issue of the joining together by looping 
or linking of knit-to-shape panels 
produced in a single country. Some 
commenters observed that the essential 
character and shape of a knit-to-shape 
garment is derived from the knitting. It 
was noted, too, that full fashion knit 
sweaters are produced using a labor 
intensive process known as 
"‘handlooming” whereby it takes one 
skilled laborer a full day to produce the 
component parts for one sweater. One 
commenter recommended that for 
garments made from knit-to-shape 
components produced in two countries, 
origin should be defined according to 
the portion knit in each country. 
Contrary to these statements are the 
claims of other commenters who 
contend that the panels which constitute 
approximately ten percent of the cost of 
a completed garment, do not resemble a 
sweater until they are joined together. 
Similarly, some commenters assert that 
the knitting of panels is an 
uncomplicated process that requires 
little skill. Compared to knitting, these 
commenters state that looping is a 
highly skilled process for which it takes 
up to 2 years to train an operator on 
more complicated and costly machines. 
Furthermore, it is contended that looping 
and related finishing processes 
represent proportionately the largest 
percentage of the total cost of the 
sweater.

Customs is well aware that the 
interim regulations have engendered 
much debate on the subject of the 
assembly of knit-to-shape components. 
Customs has thoroughly studied the 
submitted comments and remains 
convinced that the joining together by 
looping, linking, sewing, or other means, 
of knit-to-shape components produced
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in a single country, even when 
accompanied by other processes (i.e., 
washing, drying, mending, etc.) normally 
incident to the assembly process, will 
not usually cause a substantial 
transformation. The evidence before us 
establishes that based on time, value 
added by processing at each stage, 
complexity, etc. such an assembly * 
process does not cause the knit-to-shape 
components to be substantially 
transformed. The assembly of knit-to- 
shape component parts is a relatively 
simple processing operation that does 
not require a great deal of time. 
Therefore, one of the examples included 
in § 12.130(e)(2)(iii) in the final 
regulations as not constituting a change 
in the country of origin is the assembly 
into a completed garment of knit-to- 
shape component parts.
Assembly by Sewing .

Virtually all of the comments received 
concerning garments made from cut 
pieces of fabric opposed the interim 
regulations. Many of the commenters 
observed that garments made of cut 
pieces that are sewn together derive 
much of their style from the multiplicity 
of small parts and the manner in which 
they are assembled. Similar statements 
running through the comments suggested 
that the essence of a garment is created 
by joining the pieces together.
Consistent with the concept of 
substantial transformation articulated 
by the court in Anheuser-Busch v.
United States, 207 U.S. 556, Cardinal 
Glove Co., Inc. v. United States, 4 C.I.T. 
41, and Uniroyal, supra, these 
commenters argued that the sewing of 
components constitutes a substantial 
transformation so that the country of 
assembly is the country of origin of the 
completed garment. Only the assembly 
of incidental components, it was 
recommended, should not result in a 
substantial transformation. It was 
proposed that labor costs should not be 
considered as a criterion in the origin 
rule, but, rather, for garments assembled 
from cut pieces, the country of origin 
should be the country where at least 60 
percent of direct labor in minutes of 
production time is'expended in 
converting the finished fabric into a 
completed garment. If no country 
satisfies the 60 percent requirement, 
then it was suggested the country of 
origin should be the country where the 
majority of the labor in minutes was 
performed.

It is believed that the adoption of an 
arbitrary rule of origin based solely on 
the minutes of production in each 
country would be clearly contraryto 
judicial precedent. Customs believes 
that factors such as time, the nature of

the sewing operation, and the skill 
required to sew together a tailored 
garment should be considered in 
determining whether the merchandise 
was substantially transformed.

After reviewing all the information 
available, Customs is persuaded that the 
assembly of all cut pieces making up a 
garment is sufficiently more complex 
and requires greater skill, time, and 
effort, than the assembly of knit-to- 
shape components into a garment to 
warrant a distinction between the two 
assembly operations. Accordingly, 
Customs believes that the assembly of 
all the cut pieces of a garment usually is 
a substantial manufacturing process that 
results in an article with a different 
name, character, or use than the cut 
pieces. It should be noted that not all 
assembly operations of cut garment 
pieces will amount to a substantial 
transformation of those pieces. Where 
either less than a complete assembly of 
all the cut pieces of a garment is 
performed in one country, or the 
assembly is a relatively simple one, then 
Customs will rule on the particular 
factual situations as they arise, utilizing 
the criteria in § 12.130(d).

To avoid confusion in this area, an 
example has been inserted in 
§ 12.130(l)(e)(v) of the final regulation 
which states that a substantial assembly 
of all the cut pieces of a garment into the 
completed garment will be a substantial 
transformation. To further clarify 
additional examples, of some of the 
types of garments which Customs 
believes involve a substantial assembly 
have been included.
Substantial Transformation Criteria

Several commenters perceived 
112.130(a) of the interim regulations as 
instituting a two-step test for an article 
produced by multi-country operations, 
whereby such an article will be 
considered to have undergone a 
substantial transformation if it has been 
transformed by means of substantial 
manufacturing of processing operations 
into a new and different article of 
commerce.

Other commenters point out that the 
establishment in the interim regulations 
of separate criteria for determining 
substantial manufacturing or processing 
operations and a new and different 
article creates an inconsistency to these 
commenters who believe not all 
substantial transformations result in a 
new and different article. They have 
suggested that the concept of a “new 
and different article” should be replaced 
by the phrase “change in character and/ 
or quality”.

One commenter pointed out that the 
criteria for a new and different article

are not found in the B elcrest Linens 
decision. Another commenter suggested 
eliminating the term "essential” in the 
phrase “essential character”, because 
the term is defined in the case of United 
China & G lass Co. v. United States, 61 
Oust. Ct. 386, C.D. 3637 (1968) as that 
which is indispensable to an article.

One commenter advised changing 
“substantial manufacturing or 
processing operation” to “further work 
or material”, because it is the 
transformation and not the processing 
that is important. Some of these 
commenters argued that the criteria are 
too subjective and not definitive, 
because Customs officers may consider 
additional unstated factors.

There was little disagreement among 
the commenters that the detailed cost 
information required for determining 
whether a substantial manufacturing or 
processing operation occurred 
represented an arduous and formidable 
impediment to importers.

Many commenters opposed the 
specific provisions in the interim 
regulations which stated that certain 
operations would not result in 
substantial transformations. These. 
commenters contended that the Customs 
Service ia inconsistent by requiring 
country of origin determinations to be 
made on the basis of factual evidence 
and specific criteria, but then stating 
that certain operations will never result 
in a substantial transformation.

Customs submits that those 
commenters who state that Customs has 
fashioned a new two-step test to 
determine country of origin for articles 
produced in multi-country operations 
have overlooked past court decisions. 
For example, the court in B elcrest 
Linens stated that the name, character, 
or use of an article must be changed in 
order to have a substantial 
transformation. In determining whether 
the processing performed on the 
merchandise in that case constituted a 
substantial transformation, the court 
maintained that the issue is “the extent 
of the operations performed” and 
whether the merchandise subject to 
those operations loses its identity by 
becoming a new article.

In Uniroyal v. United States, the court 
characterized the attachment of the 
outsole to the upper as a “minor 
manufacturing or combining process 
which leaves the identity of the upper 
intact”. The court went on to say that to 
consider attachments of this kind to be a 
“substantial transformation” would be 
to open the door wide to frustration of 
the entire marking statute.

It follows that the courts have 
determined that the concepts of a new
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and different article and a substantial 
manufacturing or processing operation 
are particular aspects of a substantial 
transformation. In this regard, a specific 
statement defining substantial 
transformation in these terms has been 
inserted into the final regulations (see 
§ 12.130(b)).

In order to provide guidance to both 
Customs officers who must make 
decisions on the country of origin of 
imported merchandise, and all other 
interested parties, the more important 
factors to be considered in determining 
whether merchandise has been 
subjected to substantial manufacturing 
or processing operations and whether a 
new and different article has been 
produced have been listed in the final 
regulations (see § 12.130(d)). These 
criteria are not intended to be all 
inclusive and any one, a combination, or 
other factors not listed may be 
controlling.

Customs agrees that the phrase 
“essential character” must be modified 
because of its particular significance, in 
Customs parlance. Therefore, the word 
"essential” does not appear in the final 
regulations, and, in its place, the word 
“fundamental” is used (see 
§ 12.130(d)(l)(ii)).

Customs has been persuaded that the 
cost information criteria listed in the 
interim regulations is not readily 
available to importers and, when that 
information is furnished by 
manufacturers, it may not be complete 
or entirely accurate. Accordingly, 
although the various costs of producing 
merchandise may be pertinent in 
determining the country of origin of that 
merchandise, the criterion of cost 
information has been dropped in the 
final regulations. However, if a district 
director deems cost information to be 
necessary to a country of origin 
determination in a particular case, he 
may still request the importer, 
manufacturer, or exporter to furnish that 
information.

In place of the deleted cost factors, a 
value added criterion has been inserted 
in the final regulations (see 
§ 12.130(d)(2)(v}). Where appropriate, 
Customs will consider the value 
contributed to the imported merchandise 
in each country performing processing 
or manufacturing operations on that 
merchandise. It is recognized that this 
information may, in some instances, also 
be difficult to obtain, but it is believed 
that it will be much more readily 
available and more reliable than 
manufacturers’ costs data.

The suggestions by several 
commenters that the list in the interim 
regulations of processing or 
manufacturing operations which do not

constitute substantial transformations 
be expanded and that positive examples 
be included have been adopted in the 
final regulations (see § 12.130(e)(2)). 
These examples are also intended to 
provide guidance to Customs officers 
and other interested parties. Obviously, 
the examples represent clear factual 
situations where the country of origin of 
the imported merchandise is easily 
ascertainable. The examples are 
illustrative of how Customs, given 
factual situations which fall within 
those examples, woyld rule after 
applying the criteria listed in § 12.130(d). 
Any factual situation not squarely 
within those examples will be decided 
by Customs in accordance with the 
provisions of § 12.130 (b) and (d).

Scope of the Regulations
Relatively few comments were 

received concerning which tariff items 
are covered by the regulations. One 
commenter suggested limiting the scope 
of the regulations to wearing apparel. 
Another commenter noted that it is not 
the intent of the regulations to cover doll 
clothing. In light of the fact that the MPA 
was negotiated to prevent market 
disruption, and doll clothing is not 
manufactured by domestic industry, this 
same commenter states that the MFA 
does not apply to doll clothing.
Moreover, this commenter noted that the 
tariff provision for doll clothing is 
eligible for duty-free treatment under the 
Generalized System of Preferences 
(GSP). Eligibility under GSP is 
significant according to die commenter 
because 19 U.S.C. 2463(c)(1)(A) prohibits 
textile and apparel articles which are 
subject to textile agreements from the 
GSP. Another commenter made a similar 
observation that the inclusion of 
artificial flowers must have been 
inadvertent, because artificial flowers 
are subject to GSP treatment. By 
contrast, a commenter suggested 
expanding the coverage of the 
regulations to include nqn-MFA fiber 
products. The commenter believes this is 
appropriate under section 204 because 
that section gives the President broad 
authority to negotiate and implement 
agreements on all textiles and textile 
products.

In M ast Industries, Inc., et a l, v.
Regan, et a l , ------C.I.T.-------Slip Op.
84-111 (October 4,1984), the court held 
that section 204 is a valid delegation of 
power to the President to limit textile 
imports, and that the interim regulations 
fall within this delegated authority.

Pursuant to section 204, the U.S. 
entered into a multilateral international 
agreement known as the “Arrangement 
Regarding International Trade in 
Textiles” (MFA) on January 1,1974. The

MFA provides a framework for the U.S. 
to negotiate bilateral agreements to limit 
textile imports.

Article 12 of the MFA defines the term 
"textile” to include tops, yams, piece 
goods, made-up articles, garments and 
other textile manufactured products 
(being products which derive their chief 
characteristics from their textile 
components) of cotton, wool, man-made 
fibers, or blends thereof, in which any or 
all of those fibers in combination 
represent either the chief value of the 
fibers or 50 percent or more by weight 
(or 17 percent or more by weight of 
wool) of the product.

Under Article 12, the term “textiles” is 
defined to include the subject articles if 
they are composed of textile materials.

Although these articles are not subject 
to restraints under current bilateral 
agreements, restraints may be imposed 
in the future under the authority of the 
MFA.

In Luggage and Leather Goods 
M anufacturers o f Am erica, Inc. and 
International Leather Goods, Plastics 
and N ovelty W orkers’ Union, AFL-CIO
v. United States e t  a l.,------C.I.T.-------
Slip Op. 84-53 (May 11,1984), the court 
determined that the MFA is a textile 
agreement within the meaning of section 
2463(c)(1)(A), which is concerned with 
eligibility requirements for duty-free 
treatment under GSP. Furthermore, the 
court found the President’s designation 
of flat goods covered by item 706.39, 
TSUS, as eligible articles under the GSP 
was contrary to law.

In sum, the decisions in Luggage and 
L eather Goods M anufacturers and 
Mast, supra, establish that any article 
that is subject to the MFA may be 
covered by the interim regulations. 
Nevertheless, to limit the uncertainty 
faced by the importer in ascertaining 
whether merchandise will be subject to 
the regulations, Customs has included in 
112.130(a) of the final regulations a 
specific statement concerning the 
coverage of the regulations. In essence, 
the new provision provides that the 
regulations are applicable to a textile or 
textile article if it is classifiable in any 
of the tariff item numbers specifically 
listed in Gefteral Headnotes 
3(g)(iii)(C)(l), 3(g)(iii)(C)(2), and 
3(g)(iii)(E), TSUS, which exempts those 
textile and textile articles from coverage 
of the Caribbean Basin Economic 
Recovery Act (CBERA) (19 U.S.C. 2701 
et seq.), and any other TSUS provisions 
which have been assigned textile 
category designations. Those TSUS 
provisions were determined by the 
President not to be subject to the 
CBERA because, pursuant to section 
2703, CBERA (19 U.S.C. 2703(b)(1)), they
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cover textile and apparel articles which 
are subject to textile agreements.

Customs does not believe the 
suggestion that the regulations cover 
non-MFA products has merit. Section 
204 authorizes the President to issue 
regulations to carry out bilateral and 
multinational agreements that have 
been entered into pursuant to that 
section. There are no such agreements 
which cover non-MFA products. 
Therefore, there is no authority to 
include non-MFA products within the 
scope of these regulations, except 
insofar as information is required to 
distinguish those products from MFA 
products. .

Other Country of Origin Comments
A few commenters regard the interim 

regulations as adding confusion to the 
area because of various definitions of 
the term “country of origin” used by 
GSP, CBI and other programs. Some of 
these commenters proposed exempting 
CBI nations and factories that have been 
established under the existing definition.

The interim regulations governing 
textiles and textile products which 
define when an article is considered to 
be “a product o f ’ a particular country 
apply to all imports into the customs 
territory of the U.S. As noted in the 
discussion on insular possessions, the 
commenters have failed to recognize 
that the GSP and CBI statutes each 
require that merchandise be a “product 
o f’ the affected country. The CBI statute 
uses the phrase “growth, product, or 
manufacture”, which is stated in 
Belcrest Linens to mean “product o f ’. In 
this regard, the CBI and GSP programs 
begin from a common point of requiring 
an article to be “a product o f ’ a specific 
country.

Customs believes it is improper to 
exempt, without specific authority, 
countries or manufacturers from the 
coverage of these regulations.

One commenter suggested issuing a 
public notice and comment period for all 
rulings requesting a country of origin 
determination, in addition to notifying 
CITA of such requests.

This proposal cannot be adopted. 
Section 177.1(d), Customs Regulations 
(19 CFR 177.1(d)), defines the term 
“ruling” in the following manner:

(d) Definitions. (1) A “ruling” is a written 
statement issued by the Headquarters Office 
or the Regional Commissioner, Region II, that 
interprets and applies the provisions of the 
Customs and related laws to a specific set of 
facts.

Under 5 U.S.C. 551(b) “rule making” is 
defined as an “agency process for 
formulating, amending, or repealing a 
nde”. Sections 553 (b) and (c) of title 5, 
contemplate the application of the

notide and comment period to rule 
making proceedings and not to requests 
for rulings of the type covered by Part 
177, Customs Regulations.

With specific reference to the 
comment about advising CITA regarding 
requests for rulings on country of origin 
determinations, section 2(c) of Executive 
Order 12475 states that the Department 
of Treasury shall, to the extent 
practicable, inform CITA of all rulings 
requests on matters that may reasonably 
affect the Textile Import Program and to 
take into consideration any comments 
on such requests that CITA may submit. 
That requirement of the Executive Order 
has been complied with 
administratively. Executive Order 12475 » 
does not require such a procedure to be 
incorporated in the Customs Regulations 
and Customs can see no valid purpose 
to be served by doing so.

Declaration Requirements
Numerous comments were received 

on the documentary evidence of country 
of origin requirements set forth in 
§ 12.130 (c) and (d) of the interim 
regulations. Several commenters stated 
that the declaration requires the 
disclosure of confidential business 
information concerning costs, which if 
revealed to the importer, could place the 
manufacturer/exporter at a competitive 
disadvantage. Some commenters 
recommended that only a description of 
the manufacturing or processing 
operation should be required on the 
declaration and not cost data.

Based on the comments received and 
Customs own evaluation it has been 
decided to modify the declaration 
requirements. Customs will not require 
that the direct costs of manufacturing 
and/or processing operations and cost 
or value of materials to be set forth on 
the declaration. If cost information is 
required by Customs at the time of entry 
of the merchandise to determine country 
of origin, the manufacturer or exporter 
in the country of origin or exportation 
must be prepared to submit directly to 
the district director, upon request, all 
pertinent cost information concerning 
the production or manufacture of the 
merchandise. He must also be prepared 
to provide the district director with any 
other information (e.g., time involved in 
the manufacturing or processing 
operation) considered necessary to 
determine the country of origin. With the 
elimination of the cost data requirement, 
the importer should have no difficulty in 
obtaining and providing on the 
declaration a complete description of 
the manufacturing and/or processing 
operation performed in each country 
involved in producing the article. 
Because of this Customs considers the

importer’s certification required by 
112.130(d) of the interim regulations to 
be unnecessary and has deleted it from 
the final rule.

Several commenters stated that 
Customs should establish guidelines for 
completing the declaration and state 
which products and types of 
transactions are subject to the 
requirements. Other commenters 
indicated the regulations should apply to 
products subject to visa requirements. 
Still others believed non-quota countries 
should be excluded from the declaration 
requirements.

Customs believes that guidelines can 
more properly be addressed in detail in 
administrative and operational 
instructions and rulings. With respect to 
product coverage, as stated earlier a 
new § 12.130(a) has been added to the 
final rule which addresses this matter. 
The country of origin rules and 
declaration requirements of § 12.130 
must apply to*textiles and textile 
products from all countries not just 
countries with which the U.S. has 
bilateral agreements or quotas since-the 
rules followed to determine the country 
of origin are the same for all 
merchandise. Since merchandise is 
frequently processed in several 
countries Customs must have complete 
information in order to determine the 
correct country of origin.

One commenter suggested that the 
declaration be related to the commercial 
invoice and not the entry since an entry 
could cover merchandise from more 
than one declaration. The commenter 
stated that the manufacturer/exporter 
who executes the declaration prior to 
exportation will have no way of relating 
the declaration to an entry.

Customs agrees that this could be the 
case. However, upon review it is 
believed to be the better approach to 
allow the declaration to be delated to 
either the invoice or entry at the 
declarant’s option. Accordingly, the 
wording of the declarations have been 
changed to indicate that the declaration 
may be related to either the invoice or 
the entry.

Several commenters stated that they 
should be authorized to treat the 
declaration as a missing document for 
which a bond may be filed.

The main purpose of the textile 
regulations is to prevent circumvention 
of multilateral and bilateral agreements. 
In order to carry out this mandate 
Customs must have all the necessary 
documentation prior to release of the 
merchandise to determine the correct 
country of origin. The declaration must 
be presented at the time of entry so that 
a determination of the country of origin
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can be made for quota and or visa 
purposes, when that is required. In 
addition, accurate trade statistics are 
needed for all importations of textiles 
and textile articles from all countries for 
monitoring and negotiating purposes. If 
the importer were allowed to present the 
declaration anytime after entry and the 
information reveals a different country 
of origin from that reported at the time 
of entry the trade statistics would reflect 
incorrect information. Also, the 
additional work involved in backlogging 
entries and the double handling of 
documents is too great to permit 
bonding for the declaration. With 
elimination of the cost data requirement, 
there appears little reason why the 
importer would be unable to provide the 
declaration at the time of entry. 
Consequently, the declaration (like the 
visa or export license) will not be 
treated as a missing document for which 
a bond may be filed.

The European Economic Çommunity 
(EEC) should be considered as a single 
entity for purposes of filing the 
declaration thereby permitting the use of 
the single country declaration for 
products made in several EEC countries 
according to some commentera. Other 
commenters made the same 
recommendation with respect to the 
Nordic countries of Finland, Norway 
and Sweden.

Customs can not adopt this suggestion 
since a single country of origin must be 
determined for each imported article. 
The detailed declaration is necessary to 
make this determination when several 
countries are involved in the production 
of the article. Further, when negotiating 
textile agreements the U.S. does so with 
individual countries and not 
associations of countries.

Other commenters recommended that 
a third declaration be added for use 
when goods are cut and sewn in one 
country from fabric imported from 
another country. As opposed to this, 
another commenter wanted to eliminate 
the declaration requirement in these cut 
and sew operations.

Even though it may appear that there 
is no doubt as to the identity of the 
country of origin in these cases, it is still 
the responsibility of the Customs officer 
to make that determination. This can 
only be done if he has all the facts. 
Accordingly, Customs has not adopted 
either suggestion.

The declaration requirement is a non­
tariff barrier according to several 
commenters.

Customs believes the requirement to 
file a declaration serves a legitimate 
purpose in ensuring that the correct 
country of origin is identified for each 
shipment. Rather than being a non-tariff

barrier it will enable the manufacturer, 
importer and Customs to be certain of 
the country of origin and facilitate the 
release of goods to the importer.

The determination of the country of 
origin is being transferred exclusively to
U.S. authorities according to some 
commenters. These commenters believe 
the regulations give substantial 
discretion to individual U.S. Customs 
officers and will lead to subjective 
judgments being made.

Customs officers have always.had the 
final responsibility and authority for 
determining the country of origin of 
imported merchandise. The interim 
regulations did not change that 
responsibility. In fact, the regulations 
codify court decisions and Customs 
administrative rulings thereby allowing 
greater certainty by all parties in the 
determination of the country of origin. 
Further, the district director’s decision 
on origin, if protested, is subject to 
review by higher authority.

Other commenters stated that trim 
(underlinings, loops, buttons, sways, 
tapes, zippers, etc.) should not have to 
be reported on the declaration as they 
are insignificant compared to the 
assembly of the overall garmerft.

Customs agrees that it is unlikely that 
trim will be a consideration in 
determining the country of origin. 
However, the identification of which 
items constitute trim is a matter for 
Customs to determine through the 
administrative ruling process. This 
should not be the subject of regulations. 
Customs has previously stated that trim 
need not be reported when it is from a 
country not directly concerned with the 
manufacture of the product. However, 
non-textile materials (not trim) must be 
reported on the declaration.

Many manufacturers ship identical 
merchandise over extended periods of 
time and must make repetitive filings of 
the same declaration. Thia serves no 
purpose according to one commenter 
who recommended that the district 
director be authorized to waive the 
production of the declaration. In the 
alternative the commenter 
recommended that the importer be 
permitted to submit one declaration for 
each product and have the responsibility 
for updating the data. . /

Adoption of this recommendation 
could result in non-uniform application 
by the various Customs field offices. In 
addition, it would require each office to 
keep a separate declaration on file for 
the thousands of textile manufacturers, 
exporters, importers, and styles and 
types of merchandise being imported. 
This increased workload would be 
unacceptable. Finally, each entry of

merchandise must stand on its own for 
entry admissibility purposes.

Where the value of material 
originating in a second country is de 
minimis [e.g. 5 percent), one commenter 
believes the short form (single country) 
declaration would be appropriate. An 
example of this de minimis principle 
would be where a small label on the 
textile article is produced in a second 
country.

Customs is opposed to attempting to 
establish a de minimis criterion at this 
time. In order to determine the origin of 
the material that was used in the article, 
Customs must have all pertinent facts. 
At some later date it may be appropriate 
to issue administrative guidelines with 
respect to the reporting of trim and other 
minor parts of garments.

According to one commenter 
shipments of textiles and textile 
products should be detained only when 
Customs can demonstrate a clear 
likelihood that the country or origin 
reflected in the declaration and/or 
export license or visa is incorrect.

This suggestion would place an 
unacceptable burden on Customs. It is 
incumbent upon the importer to provide 
the necessary documentary proof of 
origin.

Several other commenters maintained 
that requiring the declaration will cause 
delays in the release of shipments to 
importers.

With the elimination of the cost 
requirement from the declaration in the 
final rule, it should be easy to comply 
with the declaration requirement. The 
importer should be able, in most 
instances, to supply the information, 
without consulting the manufacturer or 
exporter. Consequently, delays in 
releasing shipments should be relatively 
rare.

Another commenter suggested that 
Customs allow the use of the single 
country of origin declaration when raw 
materials are imported into a country 
and all manufacturing operations are 
performed in that country.

Customs has already liberalized the 
reporting requirements by saying that in 
most instances, in regard to completed 
garments the information on the 
declaration should go back as far as the 
manufacture of the fabric. In regard to 
fabric, information on the yam is 
required, and if yam is being imported, 
the declaration should provide 
information on the fibers. This 
information is necessary only if the 
materials at the preceding stage were 
imported into the country of 
manufacture.

The declaration, according to other 
commenters, should be amended to
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require only a simple statement of the 
country of origin. Customs publication 
and clarification of the criteria will 
enable most manufacturers, exporters or 
importers to declare the correct origin of 
their products. Companies seeking to 
avoid quota restrictions will not be 
deterred by the declaration 
requirements. The commenters maintain 
that a single statement of country of 
origin, subject to Customs audit, will 
relieve Customs officials of the burden 
of reviewing the information that must 
be submitted.

Requiring only a simple statement of 
origin by the manufacturer would nullify 
the intent of the regulations which is to 
provide Customs with sufficient 
information to make the determination 
of where the final substantial 
transformation took place. Far from 
relieving Customs of a burden the 
suggestion would require further 
investigation to make this 
determination.

Still other commenters maintain that 
the certificate of origin issued by the 
exporting country provides a guarantee 
that appropriate officials of that country 
have determined the correct country of 
origin. This certificate should be 
accepted in lieu of the declaration.

Only U.S. Customs can make the final 
country of origin decision based on 
judicial and administrative precedent. 
The certificate of origin does not provide 
the information necessary to make that 
determination.

Customs has received numerous 
inquiries from the importing public 
regarding whether a declaration is 
required with an informal entry. In light 
of the concern in this area a new 
paragraph (h) has been added to 
§ 12.130 which states that while a 
declaration is not required for shipments 
covered by an informal entry, the 
district director may require such other 
evidence of the country of origin as 
deemed necessary. The provision further 
states that the filing of the appropriate 
declaration will be required in a case 
involving consolidation of individual 
shipments under § § 12.131 and 143.22, 
Customs Regulations (19 CFR 12.131, 
143.22).

While no comments were received on 
§ 12.130 (f) of the interim regulations 
(this section has been redesignated as 
§ 12.130(i) in the final rule) which relates 
to the date of exportation, Customs 
believes it worthwhile to repeat the 
information set forth in the interim 
régulation relating to the placement of 
date of exportation data on the Customs 
Form 7501, Entry/Entry Summary.

The Customs Form 7501, was revised 
by T.D. 84-129 which was published in 
the Federal Register on June 5,1984 (49

FR 23161). As a January 1,1985, the new 
Customs Form 7501 has been in use. On 
the revised form, the date of 
exportation, as defined by § 12.130, for 
quota, visa or export license 
requirements and statistical purposes, 
will be listed in block 34, the TSUSA, 
ADA/CVD, IRC rate, and/or visa 
number block, below the identified visa 
number. If a visa or export license is not 
required for the merchandise the date of 
exportation wTill be the last item 
identified for each line item. The 
alphabetical designation "DOE” will be 
placed in front of the identified date of 
exportation.

The foregoing does not change or 
modify the date of exportation required 
to be placed in the date of exportation 
block on the Customs Form 7501.

Even though the date of exportation 
appears on the revised Customs Form 
7501 in block 34, based upon Customs 
review it has been determined that a 
need exists for this data on the 
declaration. Accordingly, Customs has 
modified the declaration forms to 
require the date of export from the first 
country and any subsequent country 
where further manufacturing and/or 
processing operations are involved. The 
final determination of which country is 
the country of origin for guota/visa 
purposes, i.e., whether a substantial 
transformation has taken place in this 
regard, is the responsibility of Customs 
and cannot be delegated to the importer. 
Listing these dates of export on the 
textile declaration provides Customs 
with necessary data to verify the 
importer’s date of export declaration on 
the CF 7501. It insures that Customs will 
be able to furnish the Commerce 
Department with more accurate trade 
statistics for trade policy purposes as 
well as for its own trade enforcement 
purposes. At the same time, this 
requirement benefits the importer since 
he will seldom have to obtain further 
information in this matter if Customs 
questions the date of export shown on 
die Customs Form 7501.

It has become apparent that a cause 
of concern to both importers and 
Customs field officers is the problem of 
possible delays in the release of non- 
MFA textiles and textile products from 
Customs custody. This is due to 
uncertainties in identifying merchandise 
subject to the MFA for which a textile 
declaration i3 required to be filed prior 
to release of merchandise and 
merchandise not subject to the MFA for 
which, under the interim regulations, no 
declaration is required.

To assist Customs in distinguishing 
between the two classes of 
merchandise, Customs has decided to 
require the submission of a negative

declaration, prior to release of the 
shipment, for products not subject to 
section 204, Agricultural Act of 1956.

Customs examination of merchandise, 
document review and timely release of 
cargo will be facilitated by use of the 
negative declaration. The uncertainty 
over whether a declaration is required 
will be removed and the number of 
shipments detained for documentation 
purposes and those shipments ordered 
to be redelivered to Customs will be 
greatly reduced. This new declaration is 
set forth in § 12.130(f)(3) of the final rule.

Textile Shipments Under $250
A new §12.131 was added to Part 12 

by the interim regulations. This section 
requires that separate shipments of 
textiles and textile products, including 
samples, the country of origin of which 
is a country subject to visa or export 
license requirements, arriving in the 
customs territory of the U.S. for one 
consignee on the same conveyance on 
the same day, the combined value of 
which is over $250, to be entered under 
a formal entry. A consignee for purposes 
of this section is the ultimate consignee 
and does not include a freight forwarder 
or Customs broker not importing for its 
own account.

These provisions were necessary to 
prevent the splitting of shipments to 
circumvent visa or export license 
requirements. Importers were frequently 
entering shipments well in excess of 
$250 shipped on the same carrier, on the 
same day, from the same country, but 
from allegedly different manufacturers 
and using the informal entry procedures 
for the split shipments.

For purposes of this section, the 
interim document stated that separate 
unincorporated divisions or departments 
of the same U.S. corporation or company 
will be treated as one consignee for visa 
or export license purposes. It was 
further indicated that separate U.S. 
corporations of the same U.S. 
conglomerate will generally be treated 
as separate entities and therefore, 
separate consignees. Other forms of 
business organizations will bë handled 
on a case-by-case basis. It was stated 
that Customs officers will look &t the 
facts and circumstances involved in the 
importation before making a final 
decision.

Numerous comments were received in 
response to this provision. One 
commenter stated that textile shipments 
under $250 each for separate divisions 
of the same corporation arriving in the 
U.S. on the same carrier, the same day, 
from tbe same country should be treated 
as importations for separate consignees 
for visa or licensing purposes. According
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to the commenter there could be freight 
consolidations for economy in shipping 
cost only.

Section 12.131 is necessary to prevent 
the splitting of shipments to circumvent 
visa or export licensing requirements. 
The bilateral textile agreements also 
require that shipments for the same 
consignee valued over $250 require a 
formal visa or export license. In 
addition, 19 U.S.C. 1484 states that all of 
the merchandise arriving in the U.S. on 
the same conveyance for the same 
consignee must be entered on one entry. 
Lastly, since separate unincorporated 
divisions of the same corporation are 
not separate legal entities, they may not 
be treated as separate consignees.

While freight consolidations by 
exporters to reduce cost is an important 
factor for them it cannot take 
precedence over the intent of the 
bilateral agreements and statutory 
requirements of 19 U.S.C. 1984.

However, if a freight forwarder is a 
consignee, for purposes of these textile 
provisions, he may designate a Customs 
broker to file a consolidated formal 
entry (where separate under $250 
shipments to various ultimate purchases 
are involved). The entry must be 
accompanied by a visa(s) in the case of 
countries subject to visa requirements. If 
the freight forwarder is not the 
consignee for purposes of these textile 
provisions, he may not designate a 
Customs broker to file either a 
consolidated formal entry or separate 
informal entries for these under $250 
shipments. In the latter case, the various 
ultimate purchasers must make their 
own arrangements for entry of their 
merchandise.

One commenter suggests that the 
§ 12.131 definition for consignee should 
only include divisions of the same 
company or corporation where such 
divisions are importing goods on the 
same conveyance on the same day 
whose combined value totals more than 
$250 and fall in the same textile 
category number. Furthermore, where 
information for such shipments for 
separate divisions of the same 
corporation indicates that these 
divisions are operating independently of 
each other, e.g., separate trade names, 
distinctive differences in the goods, or 
separate imported samples for each 
division, the "one consignee" definition 
of this section should not be followed.

The bilateral textile agreements, the 
statutory language of 19 U.S.C. 1484, and 
the fact that there is no showing of 
separate legal entities involved under 
the circumstances set forth by the 
commenter argue forcefully for the 
enforcement of the "one consignee” 
definition found in § 12.131.

Section 12.131 according to one 
commenter should be amended to 
require formal entry only in instances 
where shipments from the same 
manufacturer arrive on the same day, on 
the same conveyance for the same U.S. 
consignee, and Customs determines that 
the shipments are intended to be 
consolidated for commercial sale.

The statutory language of 19 U.S.C. 
1484 precludes the adoption of the 
commenter’s suggestion.

The regulations for consolidating 
shipments are costly and overly broad 
according to another commenter.

The need to effectively and uniformly 
enforce the bilateral textile agreements 
and the formal entry requirements for 
importations pursuant to 19 U.S.C. 1484 
dictate Customs policy in this matter. 
Moreover, because of recent attempts to 
circumvent quota/visa requirements by 
splitting shipments the necessity to take 
appropriate action to prevent these 
violations has become evident.

In light of the foregoing discussion 
and analysis Customs has concluded 
that no change in the provisions of 
§ 12.131, is warranted. Accordingly, the 
section is adopted in the form set forth 
in T.D. 84-171 in the August 3,1984 
Federal Register document (49 FR 31248 
at 31253).

In Bond Transportation
In the interim regulations it was 

stated that because of the numerous 
instances identified by Customs in 
which the provisions of the Customs 
Regulations relating to in-bond 
transportation had been used to 
frustrate and circumvent the textile 
products visa or export license 
requirements, district directors were 
advised to strictly enforce the provisions 
of § 18.11(h), Customs Regulations (19 
CFR 18.11(h)). To insure the applicability 
of the § 18.11(h) requirements, § 18.11(e) 
was amended to incorporate the 
provisions of § 18.11(h). In addition,
§ 18.11(e) was amended to require the 
visa or export license, if applicable, to 
be presented with the entry. Section 
6.18, Customs Regulations (19 CFR 8.18), 
relating to documentation for transit air 
cargo, was amended to cross-reference 
the requirements of § § 18.11 (e) and (h).

Section 141.52, Customs Regulations 
(19 CFR 141.52), sets forth the 
circumstances under which district 
directors may authorize separate entries 
for different portions of all the 
merchandise arriving on one vessel or 
vehicle and consigned to one consignee. 
Section 143.21, Customs Regulations (19 
CFR 143.21), sets forth the types of 
merchandise for which an informal 
entry may be used and § 143.22,
Customs Regulations (19 CFR 143.22),

sets forth the circumstances for which a 
formal entry may be required. Since 
both § § 141.52 and 143.21 have been 
cited by importers as justification for 
attempts to circumvent the visa or 
export license requirements, § § 141.52 
and 143.22 were amended by the interim 
regulations to indicate that use of the 
provisions of § 141.52 and § 143.21 will 
be denied if use of the informal entry 
provisions would prejudice import 
admissibility enforcement efforts (i.e., 
visa or export license requirements). A 
cross-reference to the requirements of 
§| 141.52 and 143.22 was included in 
§ 143.21.

Customs received numerous 
comments in response to the solicitation 
of comments provision of the interim 
regulations regarding the presentation of 
the visa or export license prior to 
movement of textiles and textile 
products under the in-bond procedures. 
The Federal Register document 
containing the interim Customs 
regulations indicated that during the 
comment period an ongoing review 
would be made to determine if any 
situation arose which required action 
before the final rule was published. 
Based upon this ongoing review of 
public comments, it was concluded that 
compliance with this requirement of the 
interim regulations would be difficult. 
Accordingly, Customs deleted the 
requirement by notice published in the 
Federal Register on September 28,1984, 
as T.D. 84-207 (49 FR 38245).

Further, the commenters expressed 
concern about the example of the rated 
invoice used in the interim regulations to 
indicate thé type of evidence the district 
director could use to satisfy himself of 
the approximate correctness of the value 
and quantity stated in the in-bond entry. 
The rated invoice was chosen as an 
example not because of a need for this 
particular document but because it 
contained most of the information 
necessary for Customs to accurately 
assess the risk of possible diversion 
during the in-bond movement. Because 
the example generated so much adverse 
comment and concern, it was decided to 
delete it from the interim regulation and 
specifically list, by way of example, the 
information which Customs will use in 
making the determination of whether or 
not to examine the merchandise and 
whether or not to approve the in-bond 
movement. This information was also 
published in the September 28,1984 
Federal Register document. It includes 
the following:

(a) Detailed quantity description (e.g.. 
14 cartons, 2  dozen per carton),

(b) Detailed description of the textiles 
products including type of commodity
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and chief fiber content (e.g„ men's 
cotton jeans or women’s wool sweaters),

(c) Net weight of the textiles or textile 
products, (including immediate packing 
but excluding pallets),

(d) Total value of the textiles or textile 
products,

(e) Manufacturer or supplier,
(f) Country of origin,
(g) Name(s) and address(es) of the 

person(s) to whom the textiles and 
textile products are consigned, and

(h) Harmonized code tariff number 
(when available).

It was stated that the harmonized 
code tariff number, if provided, would 
greatly assist Customs in determining 
the proper classification of the 
merchandise and the visa requirements. 
Customs further pointed out that not 
providing any one item or all of the 
listed information would not in and of 
itself result in a denial of the in-bond 
movement or examination of the 
merchandise. It would, however, be a 
factor considered by the district director 
along with all other facts and 
circumstances available as to the risk to 
the revenue, potential for diversion of 
the merchandise, and proper 
enforcement of the Textile Import 
Program.

Customs stated that the information 
could be provided by the carrier or his 
agent or the importer. If this information 
is available on existing documentation 
such as an invoice, a bill of lading, etc., 
providing a copy of that document 
would assist Customs in the 
consideration of whether or not to 
approve the movement or to examine 
the merchandise. In lieu of the foregoing, 
it was stated that the information could 
be included on the in-bond document 
itself. This flexible approach would 
allow the importer to determine the
manner in which the information would 
be supplied.

In addition, Customs also decided that 
to effectively enforce the interm 
regulations and ensure that shipments of 
textiles and textile products arrive 
intact, no diversion from the destination, 
as shown on the in-bond document, 
would be allowed without the 
permission of the district director at the 
Port of origin of the in-bond movement, 
tnis requirement which was included in 
me September 28,1984, Federal Register 
notice as an amendment to § 18.5, - 
Customs Regulations (19 CFR 18.5), 
provides Customs with the 
administrative control over shipments of 
textiles and textile products necessary 
to effectively ensure that those products 
subject to quota are not diverted into the 
commerce of the U.S. in violation of the 
Quota. tcBanM

One,commenter believed that the 
change in § 18.5 was superfluous. This 
commenter was under the impression 
that diversions are not allowed for cargo 
moving in-bond.

This is not the case. Cargo entered for 
in-bond movement may be diverted to a 
port other than that shown on the in- 
bond documents. Since Customs will be 
examining selected textile shipments 
prior to in-bond movement, it was 
essential to the enforcement effort that 
the cargo be delivered to the port 
originally designated on the in-bond 
documents. This interim amendment 
now requires that diversions be 
approved by the district director at the 
port of origin of the in-bond movement,

Many commenters interpreted the 
interim regulations to mean that 
Customs would examine all textiles at 
the port of arrival. Customs does not 
intend to examine all textiles at the port 
of arrival. Customs has been examining 
and will continue to examine selected 
shipments at the port of arrival. These 
examinations will be based upon the 
information available to Customs with 
regard to the cargo, the carrier involved, 
the mode/method of transportation, and 
the importer of record. Cargo that is 
described sufficiently for the district 
director to determine the duty and taxes 
will remain in the custody of the 
importing carrier or his agent and will 
not generally be subject to examination 
at the port of arrival.

Some commenters questioned the 
need for a specific list of requested 
information. In the September 28,1984, 
Federal Register document Customs 
removed the requirement for 
presentation of certain documents prior 
to approval of the in-bond movement. In 
its place Customs listed under §18.11(e) 
the information felt necessary for 
determining whether or not an 
examination prior to movement would 
be necessary. The commenters stated 
that while it was helpful to remove the 
requirement, when viewed in connection 
with statements by Customs in the 
documents removing the requirement 
that certain types of movements will be 
considered low risk and therefore 
exempt from the request for information 
substituted for the requirement, 
importers will not know when and if 
they should supply the requested 
information. This will result in confusion 
in the transportation and brokerage 
communities according to the 
commenters. Some commenters believed 
the list should be removed from the 
regulations.

Customs agrees with the commenters 
that some uncertainty may result in not 
knowing if the information may or may 
not be requested. However, it is better

for the public to be aware'of what 
information Customs needs to determine 
whether or not to approve the in-bond 
movement. Accordingly, the list has 
been retained.

In light of the foregoing the regulations 
amendments relating to §§ 6.18(d),
141.52.143.21 and 143.22 (19 CFR 6.18(d),
141.52.143.21 and 143.22) contained in 
T.D. 84-171 which was published in the 
Federal Register on August 3,1984 (49 
FR 31248) are adopted without change. 
Further, the amendments made to
§§ 18.5(a), 18.5(f) and 18.11(e) (19 CFR 
18.5(a), 18.5(f) and 18.11(e)) by T.D. 84- 
207, published in the Federal Register on 
September 28,1984, are also adopted 
without change.

Bonded Warehouses and Foreign Trade 
Zones

Some importers have been using the 
bonded warehouse to circumvent or 
frustrate the visa or export license 
requirements. For example, suits which 
are in a specific textile category from a 
country subject to visa or export license 
requirements were entered into 
warehouse and separated into coats and 
pants which are in different textile 
categories. To prevent this type of 
practice which frustrates and 
circumvents agreements, § 144.38, 
Customs Regulations (19 CFR 144.38), 
which relates to withdrawals from 
warehouse for consumption was 
amended by the interim regulations by 
adding a new paragraph (f) relating to 
textiles and textile products. The new 
subsection indicated that textiles and 
textile products subject to visa or export 
license requirements in their condition 
at the time of importation may not be 
withdrawn from warehouse for 
consumption, if, during the warehouse 
period, there has been a change by 
manipulation or other means (1) in the 
country of origin of the merchandise, (2) 
to exempt from quota or visa or export 
license requirements other than a 
change brought about by statute, treaty, 
executive order or Presidential 
proclamation, or (3) from one textile 
category to another textile category.

Section 19.11(g), Customs Regulations 
(19 CFR 19.11(g)), which relates to 
withdrawals from warehouse, was also 
amended to cross-reference the 
restrictions contained in § 144.38 on 
withdrawal for consumption of 
manipulated textiles and textile 
products.

The enterim regulations published on 
August 3,1984, also contained an 
amendment to the foreign-trade zones 
regulations found in Part 146, Customs 
Regulations (19 CFR Part 146), to prevent 
use of foreign-trade zones to frustrate or
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circumvent quota or visa or export 
license requirements. The provision set 
forth in § 146.49 specifically provided 
that textiles and textile products 
admitted into a foreign-trade zone, 
regardless of whether the merchandise 
has privileged or nonprivileged foreign 
status, which would have been subject 
to quota or visa or export license 
requirements in their condition at the 
time of importation if entered for 
consumption rather than admitted to a 
foreign-trade zone, may not be 
subsequently transferred into the 
customs territory for consumption if 
during the time the merchandise is in the 
foreign-trade zone there has been a 
change by manipulation, manufacture, 
or other means.

(a) In the country of origin of the 
merchandise as defined by section 
12.130 of the interim regulations,

fb) To exempt from quota or visa or 
export license requirements other than a 
change brought about by statute, treaty, 
executive order or Presidential 
proclamation, or

(c) From one textile category to 
another textile category.

Based upon public comment and after 
consultation with the Foreign-Trade 
Zones Board, it was decided to modify 
the foreign-trade zone provisions of the 
interim regulations to include a phrase 
which recognized the existing statutory 
authority of the Foreign-Trade Zones 
Board. The change was set forth as an 
amendment to § 146.49 of the interim 
regulations by Federal Register notice 
on September 28,1984 as T.D. 84-207 (49 
FR 38245).

One commenter indicated that the 
regulations would exclude manipulation 
of goods inside bonded warehouses and 
foreign trade zones that would change 
the duty classification of goods when 
they are brought into U.S. customs 
territory.

The exclusion in the interim 
regulations does not deal with tariff 
classification and durability, but rather 
with quota and/or visa status and 
admissibility. The only changes 
excluded are those affecting the textile 
category, country of origin, or exemption 
from quota and/or visa status. Other 
kinds of changes in tariff classification 
would continue to be permitted.

One commenter indicated it was 
unsure whether the Foreign-Trade Zones 
Board may approve an exception from 
the exclusion if it is in the public 
interest.

As pointed out above, the interim 
regulations were amended on 
September 28,1984 by T.D. 84-207 to 
recognize the authority of the Foreign- 
Trade Zones Board in administering the 
Foreign Trade Zones Act, which could

authorize exceptions in the public 
interest. However, Executive Order 
12475 established a presumption that it 
is in the public interest not to allow the 
operations set forth in § 146.49 of the 
interim regulations. Accordingly, any 
person seeking an exception to § 146.49 
would have a substantial burden of 
proof to overcome this presumption.

Another commenter stated that the 
exclusion of textile manufacturing and 
manipulation sets an unfortunate 
precedent that could lead to 
fragmentation of duty preference and 
deferral laws by rules and regulations 
created under pressure from 
protectionist special interest groups.

The exclusion in the interim 
regulations was made pursuant to 
section 204 and Executive Order 12475. 
The basis for an exception for other 
commodities would have to be found in 
legislation, executive order or 
proclamation.

Another commenter stated the 
exclusion would even cover the 
manufacture of wearing apparel from 
piece goods, nullifying one of the main 
purposes of foreign-trade zones, which 
is to encourage U.S. manufacturing. The 
commenter opined that textile 
manufacturing operations that result in 
products of the U.S. should not be 
excluded from foreign-trade zones.

The exclusion is not against textile 
manufacturing in zones, but against the 
entry for consumption in the U.S. of 
textile articles which would amount to a 
circumvention of quota and/or visa 
requirement. Zone firms may continue to 
manufacture textile articles for 
consumption if there is no circumvention 
of the quota, or for exporation in any 
case. If it is deemed to be in the public 
interest in selected instances for 
merchandise to be manufactured in a 
zone for U.S. consumption, the Foreign- 
Trade Zones Board may specifically 
grant an exception from the exclusion.

In light of the foregoing, the regulation 
amendment relating to bonded 
warehouses contained in § 144.38 (f) as 
set forth in T.D. 84-171, which was 
published in the Federal Register on 
August 3,1984 (49 FR 31248 at 31253), is 
adopted without change. In addition, the 
amendment made to § 146.49 relating to 
foreign-trade zones as set forth in T.D. 
84-17! and amended by T.D. 84-207, 
which was published in the Federal 
Register on September 28,1984 (49 FR 
38245), is adopted without further 
change.

Regulations V iolate MFA
A few commenters expressed concern 

that the country of origin regulations 
violate the MFA and the various 
bilateral agreements negotiated by the

U.S. under the aegis of the MFA to limit 
textile imports. This concern was also 
raised by the plaintiffs seeking to enjoin 
implementation of the interim 
regulations in M ast Industries Inc., et al.
v. Regan, et a l.,------C.I.T.-------Slip Op.
84-111 (October 4,1984). The plaintiffs 
therein argued that because “the interim 
regulations issued by Customs violate 
the MFA and the bilaterals and, 
therefore, do not ‘carry out’ [those] 
agreements,” the “interim regulations 
are [invalid because they are] ultra 
vires.” The M ast Industries court 
dismissed that argument, holding that 
the interim regulations were validly 
issued pursuant to the authority 
delegated to the President, by section 
204, the statute upon which the entire 
U.S. textile import program rests.

The M ast Industries decision which 
sustained the President’s authority to 
promulgate origin regulations pursuant 
to section 204 is wholly consistent with 
the principles underlying our 
international agreements. The MFA, as 
well as any bilateral agreements 
negotiated thereunder, is expressly 
“determined to have full regard to the 
principles and objectives of the General 
Agreement on Tariffs and Trade 
(GATT).”

The GATT grappled with the issues 
involved in a country’s determinations 
of origin in the 1950’s but did nothing 
then and has not since been willing to 
define any specific or uniform rule, 
recognizing the essentially subjective 
nature of criterion of “substantial 
transformation” or any other criterion 
used for the determination of origin. The 
definitive statement by GATT draftsmen 
in 1947 on this issue has not, therefore, 
been changed by any subsequent GAIT 
decision, and reflects the current status 
of origin rules as follows:
it is within the province of each importing 
member country to determine, in accordance 
with the provisions of its law, for the purpose 
of applying the most-favored-nation 
provision, whether goods do in fact originate 
in a particular country. (UN DOC. EPCT/174 
at pg. 3 (1947))

This right of each GATT member to 
determine origin on its own has been 
recognized with respect to all GATT 
agreements or obligations that depend 
on the origin of products. Consequently, 
there is no GATT, MFA, or bilateral 
agreement provision defining country of 
origin or restricting such definition. 
These agreements reflect the long­
standing right of GATT members to 
determine their own origin rules.

Impairment o f Contracts
Some commenters alleged that the 

interim regulations are a retroactive
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impairment of contracts in violation of 
the impairment of contracts clause of 
the U.S. Constitution. The court in M ast 
Industries addressed this issue and held 
that the “impairment of contracts clause 
has never been interpreted to apply to 
the federal government. See Washington 
Star Co. v. International Typographical 
Union Pension Plan, 729 F. 2d 1502,1507 
(D.C. Cir. 1984).”

Customs, however, recognized that a 
problem existed with respect to existing 
contracts. Accordingly, to alleviate 
unnecessary hardships on persons in the 
U.S. who had made binding 
commitments for a fixed quantity of 
merchandise prior to publication of the 
interim regulations, the effective date for 
that merchandise was delayed from 
September 7,1984 to October 31,1984 by 
T.D. 84-190, published in the Federal 
Register on August 29,1984 (49 FR 
34199).

Unconstitutional D elegation o f  
Authority

Other commenters contended that 
section 204 is an unconstitutional 
delegation of legislative authority to the 
President. The Court in M ast Industries 
disagreed and held that the authority of 
Congress to regulate foreign commerce 
and delegate significant portions of that 
power to the Executive is well 
established. Statutes granting broad 
discretion to the President to implement 
trade agreements are common and often 
contain language similar to section 204. 
The Court stated that in a constitutional 
delegation of powers Congress must 
state a policy or objective for the 
President to execute and also that it 
must establish a standard that makes 
clear when action is proper. The 
congressional policy expressed in 
section 204 is the limitation of the 
importation of textiles and agricultural 
commodities into the U.S. Where 
Congress has given the President 
discretion in delegating authority in 
international trade, the courts have 
uniformly sustained action taken by the 
Executive Branch against a claim that it 
has exceeded the delegated authority.

Accordingly, the court held that the 
President had the authority to issue the 
interim regulations and further held that 
the President acted within the scope of 
the authority constitutionally given him 
hy Congress.

Inapplicability of Notice
Public notice is inapplicable to the 

regulations relating to country of origin 
®nd manipulation of textiles because 
they are promulgated pursuant to 
section 204, Agricultural Act of 1956, as 
emended (7 U.S.C. 1854), and are thus 
within the foreign affairs function of the

U.S. and the foreign affairs exemption of 
5 U.S.G. 553(a)(1). These regulations are 
necessary to prevent circumvention or 
frustration of multilateral and bilateral 
agreements to which the U.S. is a party 
and to facilitate efficient and equitable 
administration of the U.S. Textile Import 
Program as authorized in section 204.
For the above reasons pursuant to 5 
U.S.C. 553(b)(B), notice and public 
procedures are impracticable, 
unnecessary and contrary to the public 
interest. The regulations relating to in- 
bond transportation are within the 
general statements of policy exemption 
to 5 U.S.C. 553 found in 5 U.S.C.
553(b)(A) and are thus exempt from 
prior notice and comment. The authority 
to promulgate these regulation# was 
delegated by the President to the 
Secretary of the Treasury by Executive 
Order 12475.

Executive Order 12291
This regulation is not a “major rule” 

as defined by section 1(b) of Executive 
Order 12291. Accordingly, a regulatory 
impact analysis is not required under
E .0 .12291.

Regulatory Flexibility Act
The provisions of the Regulatory 

Flexibility Act relating to an initial and 
final regulatory flexibility analysis (5 
U.S.C. 603, 604) are not applicable to this 
document because the provisions of the 
Administrative Procedure Act, 5 U.S.C. 
553, are not applicable to these 
regulations. However, in the interim 
regulation Customs requested public 
comment on the effects, with numerical 
estimates, of the amendments on costs, 
profitability, competitiveness, and 
employment in small entities. While 
numerous commenters alleged economic 
impact little economic data was 
provided.

Paperwork Reduction Act
The interim regulation is subject to the 

Paperwork Reduction Act of 1980, Pub. 
.L. 96-511. Accordingly, applicable 
sections, of the interim regulation have 
been cleared by the Office of 
Management and Budget and assigned 
control number 1515-0140.
Drafting Information

The principal author of this document 
was John Elkins, Regulations Control 
Branch, Office of Regulations and 
Rulings, U.S. Customs Service. However, 
personnel from other Customs offices 
participated in its development.
List of Subjects
19 CFR Part 6

Air carriers, Air transportation, 
Customs duties and inspection, Imports.

19 CFR Part 12
Customs duties and inspection, 

Imports, Textile products and apparel.

19 CFR Part 18
Co.mmon carriers, Customs duties and 

inspection, Freight forwarders, Imports.

19 CFR Parts 19 and 144
Customs duties and inspection, 

Imports, Warehouses.

19 CFR Parts 141 and 143
Customs duties and inspection, 

Imports.

19 CFR Part 146
Customs duties and inspections, 

Foreign-trade zones, Imports.
William von Raab,
Commissioner o f Customs.

A pproved: Feb ru ary 2 7 ,1 9 8 5 .
John M. Walker, Jr.,
Assistant Secretary o f the Treasury.

Amendments to the Regulations

PARTS 6, 12, 18, 19,141, 143, 144 AND 
146—[AMENDED)

Accordingly, 19 CFR Parts 6,12,18,19, 
141,143,144 and 146 are amended as 
follows:

1. The interim amendments to §§ 6.18, 
19.11,141.52,143.21,143.22,144.38, and 
146.49 and the addition of § 12.131, as 
published at 49 FR 31248, August 3,1984 
are adopted with change.

2. The interim amendments to §§ 18.5, 
18.11 and 146.49 as published at 49 FR 
38245, September 28,1984 are adopted- 
without change.

PART 12—SPECIAL CLASSES OF 
MERCHANDISE

3. Part 12 is amended by adopting as 
final and revising § 12.130 to read as 
follows:

Textiles and Textile Products

§ 12.130 Textiles and textile products 
country of origin.

(a) General. Textiles or textile 
products subject to section 204, 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854) include merchandise 
subject to General Headnote 
(3Kg)(iii)(C)(1) of the Tariff Schedules of 
the U.S. (TSUS) (19 U.S.C?. 1202) and 
merchandise:

(1) In chief value of cotton, wool, man­
made fibers, or blends thereof in which 
those fibers, in the aggregate, exceed in 
value each other single component fiber 
thereof, or

(2) In which either the cotton context 
or the man-made fiber content equals or
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exceeds 50 percent by weight of all 
component fibers thereof, or

(3) In which the wool content exceeds 
17 percent by weight of all component 
fibers thereof, or

(4) Containing blends of cotton, wool, 
or man-made fibers, which fibers, in the 
aggregate, amount to 50 percent or more 
by weight of all component fibers 
thereof, and

(5) Which is classified in the tariff 
item numbers provided for in General 
Headnotés (3)(g)(iii)(C)(2) or 
(3}(g)(iii)(E), TSUS.

(b) Country o f origin. For the purpose 
of this section and except as provided in 
paragraph (c), a textile or textile 
product, subject to section 204, 
Agricultural Act of 1956, as amended, 
imported into the customs territory of 
the United States, shall be a product of a 
particular foreign territory or country, or 
insular possession of the U.S., if it is 
wholly the growth, product, or 
manufacture of that foreign territory or 
country, or insular possession. However, 
except as provided in paragraph (c), a 
textile or textile product, subject to 
section 204, which consists of materials 
produced or derived from, or processed 
in, more than one foreign territory or 
country, or insular possession of the 
U.S., shall be a product of that foreign 
territory or country, or insular 
possession where it last underwent a 
substantial transformation. A textile or 
textile product will be considered to 
have undergone a substantial 
transformation if it has been 
transformed by means of substantial 
manufacturing or processing operations 
into a new and different article of 
commerce.

(c) A pplicability to U.S. articles sent 
abroad. Headnote 2, Part 1, Schedule 8, 
TSUS, provides that any product of the 
U.S. which is returned fcfter having been 
advanced in value or improved in 
condition abroad, or assembled abroad, 
shall be a foreign article for the 
purposes of the Tariff Act of 1930, as 
amended. In order to have a single 
definition of the term “product o f ’ and, 
therefore, a single country of origin for a 
textile or textile product, 
notwithstanding paragraph (b), 
merchandise which falls within the 
purview of Headnote 2, Part 1, Schedule 
8, TSUS, may not, upon its return to the 
U.S., be considered a product of the U.S.

(d) Criteria fo r  determining country o f  
origin. The criteria in paragraphs (d) (1) 
and (2) of this section shall be 
considered in determining the country of 
origin of imported merchandise. These 
criteria are not exhaustive. One or any 
combination of criteria may be 
determinative, and additional factors 
may be considered.

(1) A new and different article of 
commerce will usually result from a 
manufacturing or processing operation if 
there is a change in:

(j) Commercial designation or identity,
(ii) Fundamental character or
(iii) Commercial use.
(2) In determining whether 

merchandise has been subjected to 
substantial manufacturing or processing 
operations, the following will be 
considered:

(i) The physical change in the material 
or article as a result of the 
manufacturing or processing operations 
in each foreign territory or country, or 
insular possession of the U.S.

(ii) The time involved in the 
manufacturing or processing operations 
in each foreign territory or country, or 
insular possession of the U.S.

(iii) The complexity of the 
manufacturing or processing operations 
in each foreign territory or country, or 
insular possession of the U.S.

(iv) The level or degree of skill and/or 
technology, required in the 
manufacturing or processing operations 
in each foreign territory or country, or 
insular possession of the U.S.

(v) The value added to the article or 
material in each foreign territory or 
country, or insular possession of the 
U.S., compared to its value when 
imported into the U.S.

(e) Manufacturing or processing  
operations. (1) An article or material 
usually will be a product of a particular 
foreign territory or country, or insular 
possession of the U.S., when it has 
undergone prior to importation into the 
U.S. in that foreign territory or country, 
or insular possession any of the 
following:

(1) Dyeing of fabric and printing when 
accompanied by two or more of the 
following finishing operations: 
bleaching, shrinking, fulling, napping, 
decating, permanent stiffening, 
weighting, permanent embossing, or 
moireing;

(ii) Spinning fibers into yam;
(iii) Weaving, knitting or otherwise 

forming fabric;
(iv) Cutting of fabric into parts and the 

assembly of those parts into the 
completed article; or

(v) Substantial assembly by sewing 
and/or tailoring of all cut pieces of 
apparel articles which have been cut 
from fabric in another foreign territory 
or country, or insular possession, into a 
completed garment (e.g. the complete 
assembly and tailoring of all cut pieces 
of suit-type jackets, suits, and shirts).

(2) An article or material usually will 
not be considered to be a product of a 
particular foreign territory or country, or 
insular possession of the U.S. by virtue

of merely having undergone any of the 
following:

(i) Simple combining operations, 
labeling, pressing, cleaning or dry 
cleaning, or packaging operations, or 
any combination thereof;

(ii) Cutting to length or width and 
hemming or overlooking fabrics which 
are readily identifiable as being 
intended for a particular commercial 
use;

(iii) Trimming and/or joining together 
by sewing, looping, linking, or other 
means of attaching otherwise completed 
knit-to-shape component parts produced 
in a single country, even when 
accompanied by other processes [e.g. 
washing, drying, mending, etc.) normally 
incident to die assembly process;

(iv) One or more finishing operations 
on yarns, fabrics, or other textile 
articles, such as showerproofing, 
superwashing, bleaching, decating, 
fulling, shrinking, mercerizing, or similar 
operations; or

(v) Dyeing and/or printing of fabrics 
or yams.

(f) D eclaration o f  manufacturer, 
producer, exporter, or im porter o f  
textiles and textiles products. All 
importations of textiles and textiles 
products subject to section 204, 
Agricultural Act of 1956, as amended, 
shall be accompanied by the appropriate 
declaration(s) set forth in paragraph
(f)(1) or (f)(2) of this section. All 
importations of textiles and textile 
products covered by General Headnotes
(3)(g)(iii)(C)(2) or (3)(g)(iii)(E), TSUS, and 
not subject to section 204 shall be 
accompanied by the declaration set 
forth in paragraph (f)(3) of this section. 
The declaration(s) shall be filed with the 
entry. The declaration(s) may be 
prepared by the manufacturer, producer, 
exporter or importer of the textiles and 
textile products. If multiple 
manufacturers, producers, or exporters 
are involved, a separate declaration 
prepared by each may be filed. A 
separate declaration may be filed for 
each invoice which is presented with the 
entry. The determination of country of 
origin, other than as set forth in 
paragraph (g) of this section, will be 
based upon information contained in the 
declaration(s). The declaration(s) shall 
not be treated as a missing document for 
which a bond may be filed. Entry will be 
denied unless accompanied by a 
properly executed declaration(s).

(1) Single foreign territory or country, 
or U.S. insular possession . Textiles or 
textile products which are wholly the 
growth, product, or manufacture of a 
single foreign territory or country, or 
insular possession of the U.S., or 
assembled in a single foreign territory or
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country, or insular possession of the U.S. 
of fabricated components which are in 
whole the product of the U.S. and/or the 
single foreign territory or country, or 
insular possession of the U.S. shall be 
identified in a declaration which is 
substantially in the following form: 
SINGLE COUNTRY DECLARATION

I,------------------------------- (name), declare
that the articles listed below and covered by 
the invoice or entry to which this declaration 
relates are wholly the growth, product, or 
manufacture of a single foreign territory or 
country, or insular possession of the U.S., or 
were assembled in the single foreign territory 
or country, or insular possession of the U.S. 
of fabricated components which are in whole 
the product of the U.S. and/or the single 
foreign territory or country, or insular 
possession of the U.S. as identified below. 1 
declare, that the information set forth in this 
declaration is correct and true to the best of 
my information, knowledge, and belief.

A_____ ________
B............. .............. .
C.............................
D............... ......... .....

etc.

Marks of 
identification, 

numbers

Description 
of article and 

quantity
Country* of 

origin
Date of 

exportation

Date ---------------------------------- ----------------------
Name -------------------------- -----------------------------
Signature ------------------ --------------------------------
Title ---------------------------------------------------------
Company --------------------------------------------------
Address-----------------------------------------------------

‘ Country when used in this declaration 
includes territories and U.S. insular 
possessions. If the entry or invoice to which 
the declaration relates covers merchandise 
from more than one country each country will 
be identified in the declaration by the 
alphabetical designation appearing next to 
the named country. In the case of an 
assembly operation of U.S. components, both 
the country of assembly and the U.S. shall be 
reported (e.g. Haiti/U.S.) along with the date 
of exportation from the country of assembly.

(2) M ore than one foreign territory or 
country, or U.S. insular possession . 
Textiles and textiles products which 
were subjected to manufacturing or 
processing operations in, and/or 
incorporate materials originating in 
more than one foreign territory or

country, or an insular possession of the 
U.S. or were assembled in, and/or 
incorporate fabricated components 
which are the product of the U.S. and 
more than one foreign territory, country 
or insular possession of the U.S., shall 
be identified in a declaration which is 
substantially in the following form: 
MULTIPLE COUNTRY DECLARATION

I ,------------------------------- (name), declare
that the articles described below and covered 
by the invoice or entry to which this 
declaration relates were exported from the 
country* identified below on the dates listed 
and were subjected to assembling, 
manufacturing or processing operations in, 
and/or incorporate materials originating in, 
the foreign territory or country* or countries*, 
or the U.S. or an insular possession of the 
U.S., identified below. I declare that the 
information set forth in this declaration is 
correct and true to thé best of my 
information, knowledge, and belief.

A .... .............       (country*)
B .... .........................    (country*)
C..........»............................. .............  (country*)
D...............»......;...<.........     (country*)

etc.

Marks of 
identification, 

numbers
Description of article 

and quantity
Description of 

manufacturing and/or 
processing operations

Date and country of manufacture and/or 
processing

Materials

Description of 
material Country of production Date of exportationCountry Date of exportation

Date --------------- -----------------------------------------
Name ---------------------------------------------------------
Signature -----------------------------------------------,—
Tide --------------------------------------------------------
Company --------------------------------------------------
Address -----------------------------------------------------

‘Country or countries when used in this 
declaration includes territories and U.S. 
insular possessions. The country will be 
identified in the above declaration by the 
alphabetical designation appearing next to 
the named country.

(3) Textiles and textile products not 
subject to section 204. Textiles and 
textile products not subject to section 
204, Agricultural Act of 1956, as 
amended, (see paragraph (a) of this 
section for products subject to section 
204), shall be accompanied by the 
declaration set forth below:
NEGATIVE DECLARATION

I. — --------------------------- (name), declare
that the articles described below and covered 
hy the invoice or entry which this declaration 
relates are not subject to section 204, 
Agricultural Act of 1956, as amended (7 
U-S.C. 1854) and the information set forth in 
“ is declaration is correct and true to the best 
°f my information, knowledge, and belief.

Marks of 
identification, 

numbers

Description of 
article and 

quantity
Country of origin

Date ------------------- -------------------------------------
Name------------------------------- ;------------------------
Signature --------------------------------------------------
Title --------------------------------------------------------
Company --------------------------------------------------
Address-----------------------------------------------------

(g) Incom plete or insufficient 
information. If the district director is 
unable to determine the country of 
origin of an article from thé information 
set forth in the declaration, the 
declarant shall submit such additional 
information as requested. Release of the 
article from Customs custody will be 
denied until the determination is made 
based upon the information provided or 
the best information available. In this 
regard if incomplete or insufficient 
information is provided, the district 
director may consider the experience 
and costs of domestic industry in similar 
manufacturing or processing operations.

(h) Shipments covered  by an inform al 
entry. While a declaration is not 
required for shipments covered by an 
informal entry, the district director may 
require such other evidence of the 
country of origin as deemed necessary. 
The filing of the appropriate declaration 
will be required in a case involving 
consolidation of individual shipments 
under § § 12.131 and 143.22 of this 
chapter.

(i) D ate o f exportation. For quota, visa 
or export license requirements, and 
statistical purposes, the date of 
exportation for textiles or textile 
products, subject to section 204, 
Agricultural Act of 1956, as amended, 
shall be the date the vessel or carrier 
leaves the last port in the country of 
origin, as defined by this section. 
Contingency of diversion in another 
foreign territory or country shall not 
change the date of exportation for quota, 
visa or export license requirements or 
for statistical purposes.
(R.S. 251, as amended, section 484, 46 Stat. 
722, as amended, section 624, 46 Stat. 759,
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section 204, 70 Stat. 200, as amended (19 
U.S.C. 66,1484,1624, 7 U.S.C. 1854) OMB 
approval #1515-0140)

[FR Doc. 85-5223 Filed 3-1-85; 3:00 pm]
BILLING CODE 4820-02 -M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Social Security Administration

20 CFR Parts 404 and 416
[Reg. Nos. 4 and 16]

Disability Insurance and Supplemental 
Security Income; Determining 
Disability and Blindness; Multiple 
Impairments
a g e n c y : Social Security 
Administration, HHS.
ACTION: Interim regulations with request 
for comments.

s u m m a r y : To be found eligible for 
Social Security disability benefits, a 
person must be found to have a 
medically determinable physical or 
mental impairment(s) of such severity 
that he or she cannot work, i.e, engage 
in substantial gainful activity (SGA) 
(Sections 223(d) and 1614(a)(3) of Social 
Security Act (the Act)). The decision 
process used to determine such 
eligibility is a sequential one (20 CFR 
404.1520 and 416.920). If a disability 
applicant is not working, the next step in 
the process is to determine if the 
individual has a severe impairment, i.e., 
one that significantly limits his or her 
physical or mental ability to do basic 
work activities. The decision at this step 
in the sequential evaluation process is 
based on medical considerations alone.

Under present Social Security 
Administration (SSA) general policy, if 
medical evidence establishes multiple 
impairments, none of which is 
considered severe, the com bined effect 
of such impairments is considered to be 
not severe, i.e., to produce no significant 
limitation on a person’s physical or 
mental ability to do basic work 
activities.

Section 4 of Pub. L. 98-460 (the Social 
Security Disability Benefits Reform Act 
of 1984) requires that in determining the 
degree of medical severity of an 
individual’s physical or mental 
impairment(s), we must consider the 
combined effect of all the individual’s 
impairments, regardless or whether such 
impairment, if considered separately, 
would be found severe. If all 
impairments considered together, 
irrespective of individual impairment 
severity, significantly limit a person's 
physical or mental ability to do basic

work activities, the adjudicator must 
consider such combined effects 
throughout the disability determination 
(sequential evaluation) process.'

The provision of the law implemented 
by these interim regulations is effective 
December 1,1984.
DATES: These interim regulations are 
effective upon publication. Written 
comments may be submitted by May 6, 
1985.
ADDRESSES: Send your written 
comments to the Commissioner of Social 
Security, Department of Health and 
Hum^n Services, P.O. Box 1585, 
Baltimore, Maryland 21203, or deliver 
them to the Office of Regulations, Social 
Security Administration, 3-A-3 
Operations Building, 8401 Security 
Boulevard, Baltimore, Maryland 21235, 
between 8:00 a.m. and 4:30 p.m. on 
regular business days. Comments 
received may be inspected during these 
same hours by making arrangements 
with the contact person shown below. 
FOR FURTHER INFORMATION CONTACT: 
W illiam }. Ziegler, Legal Assistant,
Office of Regulations, Social Security 
Administration, 6401 Security 
Boulevard, Baltimore, Maryland 21235, 
telephone 301-594-7415. j  . 
SUPPLEMENTARY INFORMATION: The 
enactment of section 4 of Pub. L. 98-460 
requires SSA, when adjudicating claims 
of disability, to consider the combined 
effect of impairments which, when 
evaluated singly, might be found not 
severe but which, when combined, might 
be determined to be severe and thus 
require the adjudicator to consider that 
severity throughout the sequential 
evaluation process.

We believe Congress made three 
things clear in the statement and 
legislative history of section 4. See H. 
Conf. Rep. No. 98-1039, 98th Cong., 2nd 
Sess. 30 (1984):

• That if a person has multiple 
impairments, even if each impairment 
alone is not severe, the combined effect 
of al] such impairments must be 
considered in determining whether there 
are significant limitations on the 
person’s ability to do basic work 
activities;

• That if medical evidence does 
establish significant limitations on basic 
work activities resulting from an 
impairment or combination of 
impairments, the sequential evaluation 
process will be continued;

• That if medical evidence does not 
establish significant limitations on basic 
work activities resulting from an 
impairment or combination of 
impairments, a decision of unot 
disabled” may be made based solely on 
medical considerations.

These new regulations state that the 
combined effect of a ll impairments, 
regardless of their individual severity, 
must be evaluated to determine whether 
they result in significant limitations on 
the person’s physical or mental ability to 
do basic work activities and thus may 
be of sufficient severity to be the basis 
of a finding of disability. If they are of 
such severity, we will proceed further 
through the sequential evaluation 
process to the point of allowance or 
denial, as appropriate. If the combined 
effect does not significantly limit the 
individual’s physical or mental ability to 
do basic work activities, the claim will 
be denied at this point, based on 
medical considerations alone, just as a 
claim of an individual with a single 
impairment which is not severe is 
denied on medical considerations alone.

The members of the Conference 
Committee on the bill which became 
Pub. L. 98-460 expressed a belief that 
the change in the law provided by 
section 4 was needed because the 
evaluation policy SSA had been using 
might preclude realistic assessment of 
those cases involving individuals who 
have several impairments which in 
combination may be disabling. Their 
report further states, however, that the 
changed criteria for evaluating multiple 
impairments is not intended to eliminate 
or impair the use of the sequential 
evaluation process.

Present Policy
Since a not severe impairment is 

defined in existing regulations at 
§§ 404.1520(c) and 416.920(c) as one 
which produces no significant limitation 
on one’s physical or mental ability to do 
basic work activities, SSA’s general 
policy has been that two or more such 
impairments would not produce 
significant limitation.

New Policy
The new policy will carry out the 

terms and intent of the law by making 
clear the requirement that the combined 
effects of all impairments must be 
considered in deciding whether there is 
sufficient severity to be the basis of a 
finding of disability, even though any 
such impairment, if considered 
separately, might be found to be not 
severe.

It should be noted, however, that the 
Conference Report stated "that in the 
interests of reasonable administrative 
flexibility and efficiency, a 
determination that an individual is not 
disabled may be based on a judgment 
that an individual has no impairment, or 
that the medical severity of his or her 
impairment or combination of
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impairments is slight enough to warrant 
a presumption, even without a full 
evaluation of vocational factors, that the 
individual’s ability to perform SGA is 
not seriously affected. The current 
‘sequential evaluation process’ allows 
such a determination, and the conferees 
do not intend to either eliminate or 
impair the use of that process.” 
(Conference Report on H.R. 3755, H.
Rep. No. 98-1039, 98th Cong., 2nd Sess.
30 (1984).)

In 20 CFR Parts 404 and 416, we are 
redesignating § 416.923 as § 416.924 and 
adding new §§ 404.1523 and 416.923 to 
implement the multiple impairments 
provision of the Social Security 
Disability Benefits Reform Act of 1984. 
Sections 404.1520 and 416.920 are 
revised to introduce in the general 
discussion of evaluation of disability the 
adjudicative consideration of multiple 
impairments and their combined effect. 
Sections 404.1521 an 416.921 are revised 
to include consideration of a 
“combination of impairments” where 
appropriate. Sections 404.1522 and 
416.922 are revised to clarify those 
situations involving unrelated severe 
impairments or concurrent not severe 
impairments which may pose questions 
as to whether the 12-month duration 
requirement (i.e., that the impairment(s) 
has lasted or is expected to last for a 
continuous period of 12 months) is met 
in initial claims.

Section 4 of Pub. L. 98-460 is 
applicable to all title II and title XVI 
disability determinations made on or 
after December 1,1984. Therefore, these 
regulations which implement section 4, 
are effective upon publication.

We are publishing these amendments 
to the regulations as interim final rules 
instead of proposed rules. The 
Administrative Procedure Act (APA), 5 
U.S.C. 553(b)(B), provides exceptions to 
its notice and public comment 
rulemaking procedures when an agency 
finds that there is good cause for 
dispensing with such procedures on the 
basis, that they are impracticable, 
unnecessary, or contrary to the public 
interest. We find that at this time 
publication of a Notice of Proposed 
Rulemaking is impracticable and 
contrary to the public interest under the 
APA. The purpose of these regulations is 
to implement section 4 of Pub. L. 98-460, 
which Congress has mandated to be 
effective on December 1,1984, only a 
brief period of time after the date of 
enactment, October 9,1984. There was 
not sufficient time to publish final 
regulations before the effective date of 
dw statute after publication of a Notice 
6f Proposed Rulemaking with an 
appropriate comment period. Moreover,

to hold cases affected by section 4 until 
regulations are finalized after a notice 
and comment period would leave 
individual claimants unable to pursue 
their claims during that period. Such an 
alternative would be contrary to the 
public interest.

Although we are publishing these 
regulations to be effective upon 
publication on an interim basis, we are 
asking for comments concerning these 
rules from members of the public. After 
the end of the comment period, we will 
carefully consider any comments we 
receive in order to determine whether 
any changes are necessary.

Regulatory Procedures

Executive Order 12291: These 
regulations will not result in an annual 
effect on the economy of $100 million or 
more or otherwise meet the criteria for a 
major rule described in Executive Order 
12291. Title II and SSI program costs are 
estimated to be less than $5 million and 
negligible, respectively, for fiscal year 
1985, and less than $5 million and $1 
million, respectively, for fiscal year 1986. 
Medicaid costs are estimated to be 
negligible for fiscal year 1985 and $1 
million for fiscal year 1986. 
Administrative costs are estimated to be 
$1.2 million for fiscal year 1985 and $1.7 
million for fiscal year 1986. Based on 
these estimates, we have determined 
that this is not a major rule and that a 
regulatory impact analysis is not 
required.

Regulatory F lexibility  Act: We certify 
that these regulations will not have a 
significant economic impact on a 
substantial number of small entities 
because they only affect a small number 
of disability claimants under title II and 
title XVI of the Act.

Paperw ork Reduction Act: These 
interim regulations impose no reporting/ 
recordkeeping requirements 
necessitating clearance by the Office of 
Management and Budget.
(Catalog of Federal Domestic Program Nos. 
13.802, Social Security Disability Insurance; 
13.807, Supplemental Security Income 
Program)

List of Subjects

20 CFR Part 404:
Administrative practice and 

procedure, Death benefits, Disability 
benefits, Old-Age, Survivors and 
Disability Insurance.

20 CFR Part 416:
Administrative practice and 

procedure, Aged, Blind, Disability 
benefits, Public assistance programs, 
Supplemental Security Income (SSI).

Dated: November 30,1984.
Martha A. McSteen,
Acting Commissioner o f Social Security.

Approval: December 24,1984.
Margaret M. Heckler,
Secretary o f Health and Human Services.

PART 404—FEDERAL OLD-AGE, 
SURVIVORS AND DISABILITY 
INSURANCE (1950-2—)

For the reasons set out in the 
preamble, Part 404, Subpart I*, Chapter 
III of Title 20, Code of Federal 
Regulations, is amended as set forth 
below.

20 CFR Part 404, Subpart P is amended 
as follows:

1. The authority citation for Subpart P 
is amended as follows:

Authority: Secs. 202, 205, 216, 221, 222, 223, 
225 and 1102 of the Social Security Act, as 
amended; 49 Stat. 623, as amended, 53 Stat. 
1368, as amended; 68 Stat. 1080,1081 and 1082 
as amended, 70 Stat. 815 and 817, as 
amended, 49 Stat. 647, as amended (42 U.S.C. 
402, 405, 416,421, 422,423, 425 and 1302); Sec. 
505 (a) and (c) of Pub. L. 96-265,94 Stat. 473; 
sec. 4 of Pub. L. 98-460, 98 Stat. 1800.

2. Section 404.1520 is revised to read 
as follows:

§ 404.1520 Evaluation of disability In 
general.

(a) Steps in evaluating disability. We 
consider all material facts to determine 
whether you are disabled. If you are 
doing substantial gainful activity, we 
will determine that you are not disabled. 
If you are not doing substantial gainful 
activity, we will first consider your 
physical or mental impairment(s). Your 
impairment(s) must be severe and meet 
the duration requirement before we can 
find you to be disabled..We follow a set 
order to determine whether you are 
disabled. We review any current work 
activity, the severity of your 
impairment(s), your residual functional 
capacity and your age, education, and 
work experience. If we can find that you 
are disabled or not disabled at any point 
in the review, we do not review further.

(b) I f  you are working. If you are 
working and the work you are doing is 
substantial gainful activity, we will find 
that you are not disabled regardless of 
your medical condition or your age, 
education, and work experience.

(c) You must have a severe 
impairment. If you do not have any 
impairment or combination of 
impairments which significantly limits 
your physical or mental ability to do 
basic work activities, we will find that 
you .do not have a severe impairment 
and are; therefore, not disabled. We will 
not consider your age, education, and
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work experience. However, it is possible 
for you to have a period of disability for 
a time in the past even though you do 
not have a severe impairment.

(d) When your impairment(s) meets or 
equals a listed impairment in Appendix
1. If you have an impairment(s) which 
meets the duration requirement and is 
listed in Appendix 1 or is equal to a 
listed impairment(s), we will find you 
disabled without considering your age, 
education, and work experience.

(e) Your impairments(s) must prevent 
you from doing past relevant work. If we 
cannot make a decision based on your 
current work activity or on medical facts 
alone, and you have a severe 
impairment(s), we then review your 
residual functional capacity and the 
physical and mental demands of the 
work you have done in the past. If you 
can still do this kind of work, we will 
find that you are not disabled.

(f) Your impairment(s) must prevent 
you from doing any other work. (1) If 
you cannot do any work you have done 
in the past because you have a severe 
impairment(s), we will consider your 
residual, functional capacity and your 
age, education, and past work 
experience to see if you can do other 
work. If you cannot, we will find you 
disabled.

(2) If you have only a marginal 
education, and long work experience 
(i.e., 35 years or more) where you only 
did arduous unskilled physical labor, 
and you can no longer do this kind of 
work, we use a different rule (see 
§ 404.1562).

3. Section 404.1521 is revised to read 
as follows:

§ 404.1521 What we mean by an 
Impairment(s) that is not severe.

(a) Non-severe impairment(s). An 
impairment or combination of 
impairments is not severe if it does not 
significantly limit your physical or 
mental ability to do basic work 
activities.

(b) Basic work activities. When we 
talk about basic work activities, we 
mean the abilities and aptitudes 
necessary to do most jobs. Examples of 
these include—

(1) Physical functions such as walking, 
standing, sitting, lifting, pushing, pulling, 
reaching, carrying, or handling;

(2) Capacities for seeing, hearing, and 
speaking;

(3) Understanding, carrying out, and 
remembering simple instructions;

(4) Use of judgment;
(5) Responding appropriately to 

supervision, co-workers and usual work 
situations; and

(6) Dealing with changes in a routine 
work setting.

4. Section 404.1522 is revised to read 
as follows:

§ 404.1522 When you have two or more 
unrelated Impairments—Initial claims.

(a) Unrelated severe impairments. We 
cannot combine two or more unrelated 
severe impairments to meet the 12- 
month duration test. If you have a 
severe impairment(s) and then develop 
another unrelated severe impairment(s) 
but neither one is expected to last for 12 
months, we cannot find you disabled, 
even though the two impairments in 
combination last for 12 months.

(b) Concurrent impairments. If you 
have two or more concurrent 
impairments which, when considered in 
combination, are severe, we must also 
determine whether the combined effect 
of your impairments can be expected to 
continue to be severe for 12 months. If 
one or more of your impairments 
improves or is expected to improve 
within 12 months, so that the combined 
effect of your remaining impairments is 
no longer severe, we will find that you 
do not meet the 12-month duration test.

5. A new § 404.1523 is added to read 
as follows:

§ 404.1523 Multiple Impairments.
In determining whether your physical 

or mental impairment or impairments 
are of a sufficient medical severity that 
such impairment or impairments could 
be the basis of eligibility under the law, 
we will consider the combined effect of 
all of your impairments without regard 
to whether any such impairment, if  
considered separately, would be of 
sufficient severity. If we do find a 
medically severe combination of 
impairments, the combined impact of 
the impairments will be considered 
throughout the disability determination 
process. If we do not find that you have 
a medically severe combination of 
impairments, we will determine that you 
are not disabled (see § 404.1520).

PART 416—SUPPLEMENTAL 
SECURITY INCOME FOR THE AGED, 
BLIND, AND DISABLED

For the reasons set out in the 
preamble, Part 416, Subpart I, Chapter 
III of Title 20, Code of Federal 
Regulations, is amended as set forth 
below.

20. CFR Part 416, Subpart I is 
amended as follows:

1. The authority citation for Subpart I 
is amended as follows:

Authority: Secs. 1102,1614, and 1631 of the 
Social Security Act; 49 Stat. 647, as amended, 
86 Stat. 1471, as amended by 88 Stat. 52, 86 
Stat. 1475; 42 U.S.C. 1302,1382c, and 1383; 
sec. 4 of Pub. L. 98-460, 98 Stat. 1800.

2. Section 416.920 is revised to read as 
follows:

§ 416.920 Evaluation of disability in 
general.

(a) Steps in evaluating disability. We 
consider all material facts to determine 
whether you are disabled. If you are 
doing substantial gainful activity, we 
will determine that you are not disabled. 
If you ¿fce not doing substantial gainful 
activity, we will first consider your 
physical or mental impairment(s). Your 
impairment(s) must be severe and meet 
the duration requirement before we can 
find you to be disabled. We follow a set 
order to determine whether you are 
disabled. We review any current work 
activity, the severity of your 
impairment(s), your "residual functional 
capacity and your age, education, and 
work experience. If we can find that you 
are disabled or not disabled at any point 
in the review, we do not review further.

(b) If you are working. If you are 
working and the work you are doing is 
substantial gainful activity, we will find 
that you are not disabled regardless of 
your mental condition or your age, 
education, and work experience.

(c) You must have a severe 
impairment. If you do not have any 
impairment or combination of 
impairments which significantly limits 
your physical or mental ability to do 
basic work activities, we will find that 
you do not have a severe impairment 
and are, therefore, not disabled. We will 
not consider your age, education, and 
work experience.

(d) When your im pairm ents)  meets or 
equals a listed impairment in Appendix
1. If you have an impairment(s) which 
meets the duration requirement and is 
listed in Appendix 1 or is equal to a 
listed impairment(s), we will find you 
disabled without considering your age, 
education, and work experience.

(e) Your im pairm ents) must prevent 
you from doing past relevant work. If we 
cannot make a decision based un your 
current work activity or on medical facts 
alone, and you have a severe 
impairment(s), we then review your 
residual functional capacity and the 
physical and mental demands of the 
work you have done in the past. If you 
can still do this kind of work, we will 
find that you are not disabled.

(f) Your im pairm ents) must prevent 
you from doing other work. (1) If you 
cannot do any work you have done in 
the past because you have a severe 
impairment(s), we will consider your 
residual functional capacity and your 
age, education, and past work 
experience to see if you can do other
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work. If you cannot, w e will find you 
disabled.

(2) If you have only a marginal 
education, and long work experience  
(i.e., 35 years or more) w here you only 
did arduous unskilled physical labor, 
and you can  no longer do this kind of 
work, w e use a different rule (see 
§ 416.962).

3. Section 416.921 is revised to read as  
follows:
§ 416.921 What we mean by an 
impairmeht(s) that is not severe.

(a) N oil-severe im pairm ents). An  
impairment or combination of 
impairments is not severe if it does not 
significantly limit your physical or 
mental ability to do basic work  
activities,

(b) B asic work activities. W hen we 
talk about basic work activities, we 
mean the abilities and aptitudes 
necessary to do m ost jobs. Exam ples of 
these include—

(1) Physical functions such as walking, 
standing, sitting, lifting, pushing, pulling, 
reaching, carrying, or handling;

(2) Capacities for seeing, hearing, and 
speaking;

(3) Understanding, carrying out, and  
remembering simple instructions;

(4) U se of judgment;
(5) Responding appropriately to 

supervision, co-w orkers and usual work 
situations; and

(6) Dealing with changes in a routine 
work setting.

4. Section 416.922 is revised to read as  
follows:
§ 416.922 When you have two or more 
unrelated Impairments—initial claims.

(a) U nrelated severe impairments. W e  
cannot combine two or more unrelated  
severe impairments to m eet the 12- 
month duration test. If you have a 
severe impairment(s) and then develop 
another unrelated severe impairment(s) 
but neither one is expected  to last for 12 
months, w e cannot find you disabled, 
even though the two impairments in 
combination last for 12 months.

(b) Concurrent impairments. If you 
have two or more concurrent 
impairments which, when considered in 
combination, are severe, w e must also  
determine w hether the combined effect 
of your impairments can be expected  to 
continue to be severe for 12 months. If 
one or more of your impairments 
improves or is expected to improve 
within 12 months, so that the combined  
effect of your remaining impairments is 
no longer severe, w e will find that you 
do not m eet the 12-month duration test. 

v§ 416.924 [Redesignated from § 416.923]
5. Existing § 416.923 is redesignated as  

§ 416.924.
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6. A new § 416.923 is added to read as 
folloWs:

§ 416.923 Multiple impairments.
In determining whether your physical 

or mental impairment or impairments 
are of a sufficient medical severity that 
such impairment or impairments could 
be the basis of eligibility under the law, 
we will consider the combined effect of 
all of your impairments without regard 
to whether any such impairment, if 
considered separately, would be of 
sufficient severity. If we do find a 
medically severe combination of 
impairments, the combined impact of 
the impairments will be considered 
throughout the disability determination 
process. If we do not find that you have 
a medically severe combination of 
impairments, we will determine-that you 
are not disabled (see § 416.920).
[FR Doc. 85-5260 Filed 3-4-85; 8:45 am]
BILLING CODE 4180-11-M

Food and Drug Administration

21 CFR Part 864 
[Docket No. 83N-0196]

Denial of Request To Change 
Classification of the Calibrator for 
Hematocrit Measurement
Correction

In FR Doc. 85-3020 beginning on page 
5352 in the issue of Thursday, February 
7,1985, make the following correction: 
On page 5352, in the second column, in 
the heading “Government” should read 
“Governing”.
BILLING CODE 150&-01-M

DEPARTMENT OF DEFENSE 

Office of the Secretary 

32 CFR Part 199

[DoD Regulation 6010.8-R, Arndt. No. 24]

Civilian Health and Medical Program of 
the Uniformed Services (CHAMPUS); 
CHAMPUS and Medicare Eligibility in 
Relation to Age and End Stage Renal 
Disease

a g e n c y : Office of the Secretary, DoD. 
a c t i o n :  Correction of amendment of 
final rule.

s u m m a r y : This corrects Amendment No. 
24 to the CHAMPUS Regulation, DoD 
6010.8-R (32 CFR 199), published May 
30,1984 (49 FR 22475), pertaining to 
Medicare and CHAMPUS eligibility and

/  Rules and Regulations

the Medicare end stage renal disease 
program. This correction changes the 
effective date of the provisions given in 
the May 30,1984 amendment affected by 
Pub. L. 95-292 from July 1,1978 to 
October 1,. 1978, revises the previously 
published language concerning 
attainment of age 65 under Medicare, 
and provides more detail concerning 
Medicare eligibility.

e f f e c t i v e  d a t e : The effective date of 
Amendment 24 (published May 30,1984, 
on page 22475) is corrected to read as 
follows. The provision of this technical 
change concerning the age limitation is 
effective retroactively to June 1,1977.
The provisions affected by Pub. L. 95- 
292, End Stage Renal Disease Program, 
are effective October 1,1978.

FOR FURTHER INFORMATION CONTACT: 
Charles E. Guidice, Policy Branch, 
OCHAMPUS, telephone (303) 361-3586.

SUPPLEMENTARY INFORMATION: In FR 
Doc. 77-7834, appearing in the Federal 
Register on April 4,1977, (42 FR 17972), 
the Office of the Secretary of Defense 
published its regulation, DoD 6010.8-R, 
“Implementation of the Civilian Health 
and Medical Program of the Uniformed 
Services (CHAMPUS),” as part 199 of 
this title.

Amendment No. 24 published in the 
Federal Register on May 30,1984 (49 FR 
22475), intended to bring the CHAMPUS 
Regulation up to date with current 
provisions of Medicare regulations 
concerning eligibility, contains technical 
errors which have been corrected by 
this change.

The provisions affected by Pub. L. 95- 
292 were erroneously published as being 
effective on July 1,1978, and should 
have been effective October 1,1978 the 
effective date of the law.

In addition, there were a number of 
other technical changes dealing with 
CHAMPUS and Medicare eligibility 
under the Medicare end stage renal 
disease program that required change in 
order to bring CHAMPUS in consonance 
with Medicare regulations.

Amendment No. 24 failed to indicate 
that for Medicare purposes a beneficiary 
attains age 65 on the day preceding his 
or her actual date of birth. This method 
of determining when age is attained for 
coverage purposes affects the 
CHAMPUS termination date in cases 
where the beneficiary is bom on the first 
day of a month. This revised 
amendment reconciles the CHAMPUS 
termination date and the Medicare age 
determination date.

This correction also adds further 
detail concerning CHAMPUS and


