1094

Federal Register / Vol. 50, No. 53 | Tuesday, March 19, 1985 / Rules and Regulations

FR 5574; February 11, 1985). Tests
precluded or not required were
incorrectly listed. This document
corrects that error.

EFFECTIVE DATE: May 13, 1985.

FOR FURTHER INFORMATION CONTACT:
Joseph Wilczek, Center for Drugs and
Biologics (HFN-368), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-1306.
SUPPLEMENTARY INFORMATION: In FR
Doc. 85-3305, appearing on page 5574 in
the Federal Register of Monday,
February 11, 1885, the following
correction is made:

§610.12 [Corrected]

On page 5579, in the first column
under § 610,12 Sterility, paragraph
(g)(4)(i) is corrected to read “(4) Test
precluded or not required. (i) The tests
prescribed in this section need not be
performed for Whole Blood,
Cryoprecipitated AHF, Platelets, Red
Blood Cells, Plasma, Source Plasma,
Smallpox Vaccine, Reagent Red Blood
Cells, or Anti-Human Globulin."

Dated: March 13, 1985,

Mervin H. Shumate,

Acting Associate Commissioner for
Regulatory Affairs.

[FR Doc. B5-6464 Filed 3-14-85: 10:31 am]
BILLING CODE ¢160-01-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Assistant Secretary for
Housing

Commissioner
24 CFR Parts 1710 and 1720
[Docket No. R-85-1230; FR-2080]

Interstate Land Sales Registration and
Exemption Guidelines (Interpretative
Rule); Technical Amendments and
Corrections

AGENCY: Office of Assistant Secretary
for Housing—Federal Housing
Commissioner, HUD,

ACTION: Final rule; technical
amendments and corrections.

SUMMARY: This rule amends and
corrects the Department’s regulations
and Final Guidelines that implement the
Interstate Land Sales Full Disclosure
Act.

EFFECTIVE DATE: April 29, 1985,

FOR FURTHER INFORMATION CONTACT:
John L. Brady, Director, Interstate Land
Sales Registration Division, Department
of Housing and Urban Development,
Room 6278, 451 7th Street, SW.,

Washington, DC 20410 (202) 755-0502.
(This is not a toll-free number.)

SUPPLEMENTARY INFORMATION: This rule
makes technical amendments to Title 24
of the Code of Federal Regulations and
corrects a final rule and final guidelines
published in the Federal Register an
August 6, 1984 (49 FR 31366, 31372)
relating to the Department’s Interstate
Land Sales Registration Program.

The Department has determined that
this document need not be published as
a proposed rule, as generally required
by the Administrative Procedure Act
[APA), since this rulemaking merely
makes technical amendments to existing
HUD regulations.

A Finding of No Significant Impact
with respect to the environment required
by the National Environmental Policy
Act (42 U.S.C. 4321-4347) is
unnecessary, since these technical
amendments are categorically excluded
under HUD regulations at 24 CFR
50.20(k).

This rule does no! constitute a “major
rule* as that term is defined In Section
1(b) of Executive Order 12291 on Federal
Regulation issued on February 17, 1981.
Analysis of this rule indicates that it
does not: (1) Have an annual effect on
the economy of $100 million or more; (2)
cause a major increase in cost or prices
for consumers, individual industries,
Federal, State or local government
agencies, or geographic regions; or [3)
have a significant adverse effect on
compelition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

As required by section 605{b) of the
Regulatory Flexibility Act (5 U.S.C. 801),
the Undersigned hereby certifies that
this rule does not have a significant
economic impact on a substantial
number of small entities because it
merely makes technical amendments to
the Department’s regulations.

This rule was not listed in the
Department's Semiannual Agenda of
Regulations published on October 22,
1984 (49 FR 41684).

List of Subjects
24 CFR Part 1710

Consumer protection; Land sales;
Reporting and recordkeeping
requirements.

24 CFR Part 1720

Administrative practice and
procedure.

Accordingly, the Department amends
24 CFR Chapter X as follows:

PART 1710—LAND REGISTRATION

§1710.1 [Amended]

1. In § 1710.1, the term “Blanked
encumbrance” appearing alphabetically
in the list of definitions is removed and
the term “Blanket encumbrance" is
added in its place,

2. In §1710.20, the section heading
and paragraph (c) are revised to read as
follows:

§ 1710.20 Requirements for registering a
subdivision—Statement of Record—filing
and form.

(c) State filings. A Statement of
Record submitted under the provisions
of 24 CFR Part 1710, Subpart C—
Certification of Substantially Equivalent
State Law, shall consist of the materials
designated by the Certification
Agreement between the Secretary and
the certified State in which the
subdivision is located.

§1710.114 [Amended]

3. Section 1710.114(a) is amended by
removing the reference to number one,
"(1)" which appears after the paragraph
heading and before the word “Unless”.

4. In § 1710.212, paragraph (d)(3) is
revised to read as follows:

§ 1710.212 Financial information.

[d) L

(3} If the developer no longer has an
active sales program an the date this
report is due, the information set forth in
§ 1710.310{c)[7)(iii) may be furnished in
lieu of this report.

PART 1720—FORMAL PROCEDURES
AND RULES OF PRACTICE

§ 1720.505 [Amended]

5. Section 1720.505 currently consis!s
of two undesignated paragraphs. The
two paragraphs are designated
paragraph (a) and paragraph {b),
respectively. In addition, new paragraph
{a) contains references to designated
paragraphs (a) and (b) which are
removed and references to paragraphs
(1) and (2) are added respectively in
their place.

§1710.21 [Amended]

6. In FR Doc. 84-20695, appearing on
page 31366 in the August 6, 1984 issue of
the Federal Register, in the amendatory
language for amendment number 25,
appearing in the first column on page
31370, the reference to "Section 1710.12
is corrected to read “Section 1710.21".

-~
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7. In FR Doc. 84-20696, appearing on AcCTION: Final rule. ;zz::g: l;:-:ggm gf "l]he NDN%?!B s
ag : siding Officer, nel.
f}:‘?;:;:Zfli;;;:&us‘:’é&uﬁ‘oﬁzre of SUMMARY: This rule is being revised to 724.107 Discharge.
\oe 31378, paragra;)h (b)(1). the term ingorporate changes in procedures and 724.108 Administrative Discharge,
p( Smm et c‘al" s corrected "; ol standards for the review of discharges 724109 Types of Administrative Discharges.
“cominerciir and dismissals from the Navy and 724.16:) ;Rcuson/Busu for Administrative
: g : Marine Corps. These changes were scharge.
. inte D_oc.hM-AZOGSO. app;&n_ng o ; necessitated by revision of Department 724111 Punitive Discharge.
page 31372 in the August 6, 1 issue o A 3 724112 Clemency Discharge.
the Federal Register, in column three, of Defense Directive 1332.28, August 11, PPN T Sl tiod
age 31380, i iorarth, e ninth 1982 (32 CFR Part 70, 47 FR 37770, : s
page , first paragraph, the nin A 1982). which this rul 724114 Applicant.
line in the column, the second time it August 26, ). whi isTuie 724115 Next of Kin.
sppears, the term “offering” is corrected implements. The intended effect is to 724116 Council/Representative.
o read “offered”, pr?{wde c:rrent :lfonn?titfm on Nﬁvy 724117 Discharge Review.
3 policy and procedures to former iavy 724118 Documentary Discharge Review.
9. In FR Doc. 84-20686, appearing on and Marine Corps members desiring 724119 Personul Appearance Discharge
page 31372 in the August 8, 1984 issue of  zmendment to their military records. Review.

the Federal Register, in column one,
page 31381, the first sentence of
paragraph (3)(i1) is corrected to read as
follows:

(i1) Each lot sold under the exemption
must be either zoned for single-family
residence or, in the absence of a zoning
ordinance, limited exclusively by
enforceable covenants or restrictions to
single-family residences.

10. In FR Doc, B4-20696, appearing on
page 31372 in the Augus! 6, 1984 issue of
the Federal Register, in column one of
page 31386 there are several
typographical errors in the second and
third full paragraphs of paragraph (2).
These paragraphs are set out correctly
below:

Substantial compliance with this
provision would be considered in those
cases where one or more of these
utilities is not available but the
developer has a contract with a publicly
regulated utility to install the facilities
within 180-days following closing or
upon demand of the purchaser.

Furthermore, substantial compliance
would be considered if the utility trunk
lines are “reasonably close" to the lots
instead of at each lot line.

Authority: Sec. 1419, Interstate Land Sales
Full Disclosure Act, 15 U.S.C. 1718; Sec. 7(d),
Department of Housing and Urban
Development Act, 42 U.8.C. 3535(d).

Dated: March 13, 1985.

Shirley McVay Wiseman,

General Deputy Assistant Secrelary for
Housing—Deputy Federcl Housing
Commissioner.

[FR Doc. 85-6509 Filed 3-18-85; 8:45 am|
BLLING CODE 4210-27-M

DEPARTMENT OF DEFENSE
Department of the Navy
32CFR Part 724

Navy Discharge Review Board;
Procedures and Standards

AGENCY: Department of the Navy, DOD.

EFFECTIVE DATE: August 22, 1984.
FOR FURTHER INFORMATION CONTACT:
R.A. Ways, Captain, USN, Executive
Secretary, Naval Discharge Review
Board, 801 North Randolph Street,
Ballston Tower #2, Suite 805, Arlington,
Virginia 22203-1989, Telephone: 202-
696-4881.
SUPPLEMENTARY INFORMATION: Because
this Part implements a previously issued
higher directive, it was not published as
proposed for public comment. It is
published as a final rule for information
purposes. The Department of the Navy
has determined that this regulation is
not a major rule as defined by Executive
Order 12291; is not subject to the
relevant provisions of the Regulatory
Flexibility Act of 1980 (Pub. L. 96-511),
Part 724 is derived from SECNAVINST
5420,174C, Navy Discharge Review
Board. This revision incorporates
uniform procedures and standards for
the submission and presentation of and
responses to issues pertaining to the
review of discharges; establishes an
effective date for use of these
procedures and revised forms; outlines
expanded requirements for the
preparation of decisional documents,
includes review of standards; reinstates
the 15 year statute of limitations; and
redefines terms and types of discharge
reviews,
List of Subjects in 32 CFR Part 724

Administrative practice and
procedure, Military personnel, Records,
Military discharges, Administrative
discharges, Discharge review, Officer/
Enlisted separations.

Accordingly, 32 CFR Part 724 is
revised to read as follows:

PART 724—NAVAL DISCHARGE
REVIEW BOARD

Subpart A—Definitions

Sec.

72410
724102
724103
724104

Naval Service.

Naval Discharge Review Board.
NDRB Panel.

NDRB Traveling Panel.

724120 National Capital Region.
724121 Decisional Document.
724122 Recorder, NDRB Panel.
724.123 Complainant.

Subpart B—Authority/Policy for

Departmental Discharge Review

724201 Authority.

724.202 Statutory/Directive Authority.

724203 Broad Objectives of Naval
Discharge Review.

724.204 Eligibility for Naval Discharge
Review,

724.205 Authorily for Review of Naval
Discharges; Jurisdictional Limitations,

724.206 |urisdictional Determinations.

724.207 Disposition of Applications for
Discharge Review.

724.208 Implementation of NDRB Decisions.

724.208 Evidence Supporting Applications

724.210 Review Action in Instances of
Unavailable Records.

724.211 Regularity of Government Affairs.

724.212 Availability of Records,

724.213 Attendance of Witnesses.

724.214 Applicant’s Expenses.

724.215 Military Representation.

724.216 Failure to Appear al a Hearing or
Respond to a Scheduling Notice.

724.217 Limitation—Reconsideration,

724.218 Limitation—Continuance and
Postponements.,

724.219 Withdrawal of Application.

724.220 Review on Motion of the NDRB.

724.221 Scheduling of Discharge Reviews.

724.222 Personal Appearance Discharge
Hearing Sites.

724.223 NDRB Support and Augmentation
by Regular and Reserve Activities,

724.224 Court-Martial Specifications;
Presumptions Concerning.

Subpart C—Director, Naval Council of
Personnel Boards and President Naval
Discharge Review Board; Responsibilities
in Support of the Naval Discharge Review
Board

724,301 Mission.

724302 Functions: Director, Naval Council
of Personnel Boards.

724.303 Functions: President, Naval
Discharge Review Board.

724304 Responsibility for Department of the
Navy Suppport of the Naval Discharge
Review Board,

724.305 Functions of the CMC and CNO.

724.306 Functions of the Commander, Naval
Medical Command.
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724307 Functions of the Commander, Naval
Reserve Force.

Subpart D—Principal Elements of the Navy
Department Discharge Review System
724401 Applicants.
24.402 Naval Discharge Review Board.
724403 President, Naval Discharge Review
Board.

724404 Director, Naval Council of Personnel

Boards.

724405 Commandant of the Marine Corps
or the Commander, Naval Military
Personnel Command.

724406 Commander, Naval Medical
Command.

724407 Commander, Naval Reserve Force,

724.408 Secretary of the Navy.

Subpart E—Procedural Rights of the

Applicant and Administrative Actions

Preliminary to Discharge Review

724501 Procedural Rights of the Appicant.

724.502 Actions to be Taken by the
Applicant Preliminary to Discharge
Review,

724.503 NDRB Response to Application for
Discharge Review.

724.504 NDRB Actions Preliminary to
Discharge Review.

Subpart F—Naval Discharge Review Board
Mission and Functions

724601 General.

724.602 Mission.

724.603 Functions.

. Subpart G—Organization of the Naval
Discharge Review Board
724.701 Composition.
724.702 Executive Management,
724.703 Legal Counsel.

Subpart H—Procedures of the Naval

Discharge Review Board

724.801 Matters to be Considered in
Discharge Review.

724.802 Applicant's Responsibilities.

724.803 The Decisional Document.

724804 Decision Process.

724805 Response to Items Submitted as
Issues by the Applicant,

724.806 Decisional Issues.

724807 Record of NDRB proceedings.

724.808 Issuance of Decision Following
Discharge Review.

724809 Final Disposition of the Record of
Proceedings.

724.810 Availability of Naval Discharge
Review Board Documents for Public
Inspection and Copying.

724811 Privacy Act Information,

724.812 Responsibility of the Reading Room.

724813 The Recommendation of the NDRB
President.

724814

724815 Complaints.

Subpart I—Standards for Discharge Review

724501 Objective of Discharge Review.

724902 Propriety of the Discharge.

724.903 Equity of the Discharge.

Appendix A—Policy Statement by the
Secretary of Defense—Addressing
Certain Categories of Discharges

Secretarial Review Authority (SRA).

Appendix B—Oath or Affirmation to be
Administered to Discharge Review Board
Members

Appendix C—Samples of Formats Employed
by the Naval Discharge Review Board

Appendix D—Veterans' Benefits

Authority: 5 U.S.C. 301; 10 U.8.C. 1553,

Subpart A—Definitions

§724.101 Naval Service.

The Naval Service is comprised of the
uniformed members of the United States
Navy and the United States Marine
Corps, including active and inactive
reserve components.

§724.102 Naval Discharge Review Board.
An administrative board, referred to
as the “NDRB" established by the
Secretary of the Navy pursuant to Title
10, United States Code, section 1553, for
the review of discharges of former
members of the Naval Service,

§724.103 NDRB Panel.

An element of the NDRB, consisting of
five members, authorized to review
discharges. In plenary review session,
an NDRB panel acts with the authority
delegated by the Secretary of the Navy
to the Naval Discharge Review Board.

§ 724.104 NDRB Traveling Panel.

An NDRB Panel that travels for the
purpase of conducling personal
appearances discharge review hearings
at locations outside of the National
Capital Region (NCR).

§724.105 President of the NDRB,

A senior officer of the Naval Service
designated by the Secretary of the Navy
who is responsible for the direct
supervision of the discharge review
function within the Naval Service. (See
Subpart E).

§724.106 Presiding Officer, NDRB Panel,
The senior member of an NDRB Panel
shall normally be the Presiding Officer.
He/she shall convene, recess and
adjourn the NDRB Panel as appropriate.

§724,107 Discharge.

In the context of the review function
prescribed by 10 U.S.C. 1553, a discharge
or dismissal is a complete separation
from the Naval Service, other than one
pursuant to the sentence of a general
court-martial. By reason of usage, the
term “discharge” is predominantly
applicable to the separation of enlisted
personnel for any reason, and the term
"dismissal" to the separation of officers
as a resull of Secretarial or general
court-martial action. In the context of
the mission of the NDRB, the term
“discharge"” used here shall, for purpose
of ease of expression, include any
complete separation from the naval

service other than that pursuant to the
sentence of general court-martial. The
term “discharge” also includes the type
of discharge and the reason/basis for
that discharge, e.g.,, Other Than  °
Honorable/Misconduct (Civil
Conviction).

§724,108 Administrative Discharge, -

A discharge upon expiration of
enlistment or required period of service
or prior thereto, in @ manner prescribed
by the Commandant of the Marine
Corps or the Commander, Naval
Military Personnel Command, but
specifically excluding separation by
sentence of a court-martial.

§724.109 Types of Administrative
Discharges.

[a) A determination reflecting a
member's military behavior and
performance of duty during a specific
period of service. The three
characterizations are:

(1) Honorable. A separation from the
naval service with honor. The issuance
of an Honorable Discharge is contingen!
upon proper military behavior and
performance of duty.

(2) Under Honorable Conditions (also
termed General Discharge). A
separation from the naval service under
honorable conditions. The issuance of ¢
discharge under honorable conditions is
contingent upon military behavior and
performance of duty which is not

* sufficiently meritorious to warrant an

Honorable Discharge.

(3) Under Other Than Honorable
Conditions (formerly termed
Undesirable Discharge). A separation
from the naval service under conditions
other than honorable. It is issued to
terminate the service of a member of the
naval service for one or more of the
reasons/basis listed in the Naval
Military Personnel Manual, Marine
Corps Separation and Retirement
Manual and their predecessor
publications.

(4) Entry Level Separation. A
separation from the naval service.
normally uncharacterized, issued to
certain members whose separation
processing was initiated while they
were in an Entry Level Status. It is used
to terminate the service of a member
when it is determined that the member
is unqualified for further naval service
by reason of unsatisfactory performance
or conduct (or both) while in an Entry
Level Status.

§724.110 Reason/Basis for
Administrative Discharge.

The terms “reason for discharge” and
“basis for discharge" have the same
meaning. The first is a Navy term and
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the second is a Marine Corps term.
These terms identify why an
administrative discharge was issued,
e.2.. Convenience of the Government,
Misconduct. Reasons/basis for
discharge are found in the Naval
Military Personnel Manual and Marine
Corps Separation and Retirement
Manual as well as predecessor
publications.

§724.111 Punitive Discharge.

A discharge awarded by sentence of a
court-martial. There.are two types of
punitive discharges:

(a) Bad Conduct. A separation from
the naval service under conditions other
than honorable. It may be effected only
as a result of the approved sentence of a
general or special court-martial.

(b) Dishonorable. A separation from
the naval service under dishonorable
conditions, It may be effected only as a
result of the approved sentence of a
general court-martial.

§724.112 Clemency Discharge.

(a) The clemency discharge was
created by the President on September
16, 1974, in his Proclamation 4313,
"Announcing a Program for the Return
of Vietnam Era Draft Evaders and
Military Deserters.” Upon issuance to
individuals who have an undesirable
discharge or a punitive discharge, a
clemency discharge serves as a written
testimonial to the fact that the
individual has satisfied the requirements
of the President’s program, and has fully
carned his/her return to the mainstream
of American society in accordance with
that program.

(b) The clemency discharge is a
neutral discharge, neither honorable nor
less than honaorable. It does not effect a
change in the characterization of the
individual's military service as havng
been under other than honorable
condition, nor does it serves to change,
seal, erase or in any way modify the
individual’s past military record.
Therefore, if the underlying discharge
was issued as a resull of a general court-
marlial, the issuance of a Clemency
Discharge does not subject the
underlying characterization to review
under 10 U.S.C. 1553. Clemency
discharges are issued by the
Commander, Naval Military Personnel
Command or the Commandant of the
Marine Corps when an individual has
mel the requirements of the Presidential
Proclamation.

§724.113 Application.

In the context of this Manual, a
written application to the NDRB for the
review of a discharge submitted by a
former member of the naval service or,

where a former member is deceased or
incompetent, by spouse, next of kin or
legal representative. Department of
Defense Form 293 must be used for the
application.

§724.114 Applicant.

A former member of the naval service
who has been discharged
administratively in accordance with the
directives of the naval service or by
sentence of a special court-martial
under Title 10, U.S.C. 801 &! seq.
(Uniform Code of Military Justice) and,
in accordance with statutory and
regulatory provisions:

{a) Whose case is considered by the
NDRB al the request of the former
member, of, if authorized under
§ 724.113, the surviving spouse, next-of-
kin or legal representative, or

(b) Whose case is considered on the
NDRB's own motion.

§724.115 Next of Kin.

The person or persons in the highest
category of priority as determined by
the following list (categories appear in
descending order of priority): Surviving
legal spouse; children {whether by
current or prior marriage) age 18 years
or older in descending precedence by
age; father or mother, unless by court
order custody has been vested in
another (adoptive parent takes
precedence over natural parent);
siblings (whole or half) age 18 years or
older in descending precedence by age:
grandfather or grandmother; any other
relative [precedence to be determined in
accordance with the civil law of descent
of the deceased former member's state
of domicile at time of death).

§724.116 Counsel/Representative.

An individual or agency designated
by the applicant who agrees to represent
the applicant in a case before the NDRB.
It includes, but is not limited to: a
lawyer who is a member of the bar of a
Federal Court or of the highest court of a
State; an accredited representative
designated by an organization
recognized by the Administrator of
Veterans Affairs; a representative from
a State agency concerned with veterans
affairs; or a representative from private
organizations or local Government
agencies.

§724.117 Discharge Review.

A nonadversary administrative
reappraisal at the level of the Navy
Department! of discharges from the naval
service. The object of the reappraisal is
to determine whether the discharge
should be changed, and if so, the nature
of the change. This reappraisal includes
the type and reason/basis for

separation, the procedures followed in
accomplishing separation, and the
characterization of service. This term
includes determinations made under the
provisions of 38 U.S.C. §3103(2).

§724.118 Documentary Discharge Review.

A formal session of the NDRB
convened for the purpose of reviewing,
on the basis of documentary data, an
applicant's discharge. The Documentary
data shall include the application
together with all information
accompanying that application,
available service and medical records,
and any other information considered
relevant by the NDRB.

§ 724119 Personal Appearance Discharge
Hearing.

A formal session of the NDRB
convened for the purpose of reviewing
an applicant’s discharge on the basis of
a personal appearance, as well as
documentary dala. The personal
appearance may be by the applicant or
lt:y l‘l‘ representative of theapplicant, or

oth. '

§724.120 National Capital Region (NCR).

The District of Columbia; Prince
Georges and Montgomery Counties in
Maryland; Arlington, Fairfax, Loudoun,
and Prince William Counties in Virginia;
and all cities and towns included within
the outer boundaries of the foregoing
counties.

§ 724.121 Decisional Document.

The written recordation of the
applicant's summary of service, the
issue or issues presented together with
any evidence offered in support of the
application, the NDRB's response to the
issue or issues, the votes of the members
of the panel, and any recommendations
or responses by the President of the
NDRB or the Secretarial Reviewing
Authority (SRA). The decisional
document is promulgated by the “en
bloc letter”.

§724.122 Recorder, NDRB Panel.

A panel member responsible for
briefing an applicant’s case from the
documentary evidence available prior to
a discharge review, presenting the briefl -
to the panel considering the application,
performing other designated functions
during personal appearance discharge
hearings, and drafting the decisional
document subsequent to the hearing.

§724.123 Complainant.

A former member of the Armed
Forces (or the former member's counsel)
who submits a complaint under 32 CFR
Part 70 with respect to the decisional
document issued in the former member's
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own case; or a former member of the
Armed Forces (or the former member's
counsel) who submits a complaint under
reference (b) stating that correction of
the decisional document will assist the
former member in preparing for an
administrative or judicial proceeding in
which the former member's own
discharge will be at issuve.

Subpart B—Authority/Policy for
Departmental Discharge Review

§724.201 Authority.

The Naval Discharge Review Board,
established pursuant to 10 U.S.C. § 1553,
is a component of the Naval Council of
Personnel Boards. By SECNAVINST
5430.7L, the Assistant Secretary of the
Navy (Manpower and Reserve Affairs)
is authorized and directed to acl for the
Secretary of the Navy within his
assigned area of responsibility and
exercises oversight over the Naval
Council of Personnel! Boards.
SECNAVINST 5420.135C of July 15, 1983
states the organization, mission, duties
and responsibilities of the Naval Council
of Personnel Boards to include the
Naval Discharge Review Board, The
Chief of Naval Operations established
the Office of Naval Disability Evaluation
and Navy Council of Personnel Boards
on 1 October 1976 (OPNAVNOTE 5450
Ser 09B26/535376 of 9 Sep 1976 (Canc
frp: Apr 77)). The Chief of Naval
Operations approved the change in
name of the Office of Naval Disability
Evaluation and Navy Council of
Personnel Boards to Naval Council of
Personnel Boards on 1 February 1977
(OPNAVNOTE 5450 Ser 09B26/32648 of
24 Jan 1977 (Canc frp: Jul 77)) with the
following mission statement:

To administer and supervise gssigned
boardy and councils,

§724.202 Statutory/Directive Authority.

The NDRB, in its conduct of discharge
review, shall be guided by the
applicable statutes, regulations, and
manuals and directives of the
Department of the Navy, and other
written public expressions of policy by
compeltent authority:

[a) 10 U.S.C. 1553, Review of
discharge or dismissal:

(1) “The Secretary concerned shall,
after consulling the Administrator of
Veterans' Affairs, establish a board of
review, consisting of five members, to
review the discharge or dismissal (other
than a discharge or dismissal by
sentence of a general court-martial) of
any former member of an armed force
under the jurisdiction of his department
upon its own motion or upon the request
of the former member or, if he is dead,
his surviving spouse, next of kin, or legal

representative. A motion or request for
review must be made within 15 yvears
after the date of the discharge or
dismissal.”

{2) A board established under this
section may, subject to review by the
Secretary concerned, change a discharge
or dismissal, or issue a new discharge,
to reflect its findings.

(3) A review by the board established
under this section shall be based on the
records of the armed forces concerned
and such other evidence as may be
presented to the board. A witness may
present evidence to the board in person
or by affidavit. A person who requests a
review under this section may appear
before the board in person or by counsel
or an accredited representative or an
organization recognized by the
Administrator of Veterans" Affairs
under Title 38 U.S.C. 3401 &t seq.".

(b) Public Law 85-126, See Appendix

D.

{c) 32 CFR Part 70. This provides for
uniform standards and procedures for
review of discharges from the military
services of the Department of Defense.
The provisions of 32 CFR Part 70 are
incorporated in this Manual.

(d) The Secretary of Defense
memoranda dated August 13, 1971 and
April 28, 1972 (NOTAL). These directed
a review for recharacterization of (1)
administrative discharges under other
than honorable conditions issued solely
on the basis of personal use of drugs or
possession of drugs for the purpose of
such use, and (2) punitive discharges
and dismissals issued solely for:
conviction of personal use of drugs and
possession for the purpose of such use
for those discharges executed as a result
of a case completed or in process on or
before July 7, 1971. (See Appendix B).

(e} 32 CFR Part 41, This prescribes
policy, standards and procedures which
govern the administrative separation of
enlisted persons from the Armed Forces.

§724.203 Broad Objectives of Naval
Discharge Review.

Naval discharge review shall have as
its broad objectives:

(a) The furtherance of good order and
discipline.

(b) The correction of injustice or
inequity in the discharge issued.

(c) The correction of administrative or
clerical errors.

§724.204 Eligibility for Naval Discharge
Review

Any former member of the Naval
Service, eligible for review under
reference (a) or surviving spouse, next of
kin or legal representative, shall upon
submission of an application be
afforded a review of the member's

discharge from the Naval Service as
provided in § 724.205 and § 724.206,
Discharge review may also be initiated
on the motion of the NDRB (See

§ 724.220).

§724.205 Authority for Review of Naval
Discharges; Jurisdictional Limitations.

(a) The Board shall have no authority
to:
(1) Review a discharge or dismissal

resulting from a general court-martial

{2) Alter the judgment of a court-
martial, except the discharge or
dismissal awarded may be changed for
purposes of clemency:

{3) Revoke any discharge or dismissal;

(4) Reinslate a person in the naval
service:

(5) Recall a former member to active
duty;

(8) Change a reenlistment code;

{7) Make recommendations for
reenlistment to permit entry in the naval
service or any other branch of the
Armed Forces;

(8) Cancel or void enlistment
contracts; or

{9) Change the reason for discharge
from or to a physical disability

{b) Review of naval discharges shall
not be undertaken in instances where
the elapsed time between the date of
discharge and the date of receipt of
application for review exceeds Eﬁm-n
years,

§ 724,208 Jurisdictional Determinations.

The determination as to whether the
NDRB has jurisdiction in any case shall
be predicated on the policy stated in
§742.205. Decisions shall be made by
administrative action without referral to
the NDRB. Normally, they shall be made
by the Executive Secretary of the NDRB,
or they may be referred to the President,
NDRB.

§724.207 Disposition of Applications for
Discharge Review.

One of three dispositions will be
made of an application for review of &
discharge:

(a) The application may be rejected
for reason of

(1) Absence of jurisdiction;

(2) Previous review on the same
evidence; or

(b} The application may be withdrawn
by the applicant; or

(c) The application may be accepted
and the discharge reviewed by the
NDRB, resulting in

(1) Change to the discharge, or

(2) No change,
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§724.208 Implementation of NDRB
Decisions.

The Commandant of the Marine Corps
and the Chief of Naval Operations are
responsible for implementing Naval
Discharge Review Board decisions
within their respective services. The
Commandant of the Marine Corps shall
be notified of decisions in each
discharge review case and shall
implement the decisions within the
Marine Corps. The Commander, Naval
Military Personnel Command, acting for
the Chief of Naval Operations and Chief
of Naval Personnel, shall be notified of
decisions in each discharge review case
and shall implement the decisions
within the Navy.

§724.209 Evidence Supporting
Applications.

In the absence of law, evidence or
policy to the contrary, naval discharges
shall be considered just, equitable and
proper as issued. When hearings are
scheduled, applicants must be prepared
lo present their case at the scheduled
time. In the absence of any other
evidence, naval discharge review shall
be undertaken by examination of
avuilable service and health records of
the applicant. Normally, the
responsibility for presenting evidence
from outside available service and
health records shall rest with the
applicant, Applications in which
elements of relevant informatign are
obviously omitted will be returned for
completion and resubmission.

§724.210 Review Action in instances of
Unavailable Records.

(a) In the event that Department of the
Navy personnel or health records
associated with a requested review of
discharge are not located at the
custodial activity, the following action
shall be taken by the NDRB prior to
consideration of the request for
discharge review.

(1) A certification thal the records are
unavailable shall be obtained from the
tustodial activity.

(2) The applicant shall be notified of
lhe situation and requested to provide
such information and documents as may
be desired in support of the request for
discharge review. A period of not less
1an 30 days shall be allowed for such
documents to be submitted. At the
expiration of this time period, the review
may be conducted with information
Wviilable to the NDRB.

_(3) The presumption of regularity in
e conduct of government affairs may
be applicable in instances of
unavailable records depending on the
Yrcumstances of the case. (See
$724.211)

§ 724.211 Regularity of Government
Affairs.

There is a presumption of regularity in
the conduct of governmental affairs.
This presumption can be applied in any
review unless there is substantial
credible evidence to rebut the -
presumption.

§724,212 Availablility of Records.

(a) Before applying for discharge
review, potential applicants or their
designated representatives may obtain
copies of their military personnel
records by submitting a General
Services Administration Standard Form
180, “Request Pertaining to Military
Records,” to the National Personnel
Records Center (NPRC), 8700 Page
Boulevard, St. Louis, MO 63132. Once
the application for discharge review (DD
Form 293) is submitted, an applicant’s
military records are forwarded to the
NDRB where they cannot be
reproduced. Submission of a reques! for
an applicant’s military records,
including a request under the Freedom
of Information Act (5 U.S.C. § 552) or
Privacy Act (5 U.S.C. § 552a) after the
DD Form 293 has been submitted, shall
result automatically in the temporary
suspension of processing of the
application for discharge review until
the requested records are sent to an
appropriate location for copying, are
copied. and are returned to the
headquarters of the NDRB. Processing of
the application shall then be resumed at
whatever stage of the discharge review
process is practicable. Applicants are
encouraged to submit any request for
their military records before applying for
discharge review rather than after
submitting DD Form 293 to avoid delays
in processing of applications and
scheduling of reviews. Applicants and
their counsel may also examine their
military personnel records at the site of
their scheduled review before the
hearing. The NDRB shall notify
applicants of the dates the records are
available for examination in their
standard scheduling information.

(b) If the NDRB is not authorized to
provide copies of documents that are
under the cognizance of another
government department, office, or
activity, applications for such
information must be made by the
applicant to the cognizant authority. The
NDRB shall advise the applicant of the
mailing address of the government
department, office, or activity to which
the request should be submitted.

fc) If the official records relevant to
the discharge review are not available
at the agency having custody of the
records, the applicant shall be so
notified and requested to provide such

information and documents as may be
desired in support of the request for
discharge review. A period of nol less
than 60 days shall be allowed for such
documents to be submitted. At the
expiration of this period, the review may
be conducted with information available
to the NDRB,

(d) The NDRB may take steps to
obtain additional evidence that is
relevant to the discharge under
consideration beyond that found in the
official military records or submitted
by the applicant, if a review of available
evidence suggests that it would be
incomplete without the additional
information, or when the applicant
presents testimony or documents that
require additional information to
evaluate properly. Such information
shall be made available to the applicant,
upon request, with appropriate
modifications regarding classified
material,

{1) In any case heard on request of an
applicant, the NDRB shall provide the
applicant and counsel or representative,
if any, at a reasonable time before
initiating the decision process, a notice
of the availability of all regulations and
documents to be considered in the
discharge review, except for documents
in the official personnel or medical
records and any documents submitted
by the applicant. The NDRB shall also
nolify the applicant or counsel or
representative: (a) of the right to
examine such documents or to be
provided with copies of the documents
upon request; (b) of the date by which
such requests must be received; and (c)
of the opportunity to respond within a
reasonable period of time to be set by
the NDRB.

{2) When necessary to acquaint the
applicant with the substance of a
classified document, the classifying
authority, on the request of the NDRB,
shall prepare a summary of or an extract
from the document, deleting all
references to sources of information and
other matters, the disclosure of which, in
the opinion of the classifying authority,
would be detrimental to the national
security interests of the United States.
Should preparation of such summary be
deemed impracticable by the classifying
authority, information from the
classified source shall not be considered
by the NDRB in its review of the case.

{e) Regulations of a military
department may be obtained at many
installations under the jurisdiction of the
Military Department concerned or by
writing to the following address: DA
Military Review Boards Agency,
Attention: SFBA (Reading Room), Room
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1E520, The Pentagon, Washington, D.C.
20310.

5724213 Attendance of Wiinesses.
Arrangement for attendance of
« witnesses testifying in behalf of the
applicant at discharge review hearings
is the responsibility of the applicant.
The NDRB is not authorized to subpoena
or otherwise require their presence.

§724.214 Applicant’s Expenses.

Unless otherwise specified by law or
regulation, expenses incurred by the
applicant, witnesses, or counsel/
representative will not be paid by the
Department of Defense. The NDRB is
not authorized to issue orders or other
process to enable the applicant to
appear in person.

$724.215 Military Representation.

Military officers, except those acting
pursuant to specific detailing by
appropriate authorities desiring to act
for or on behalf of an applicant in the
presentation of a case before an NDRB
Panel are advised to consult legal
counsel before undertaking such
representation. Such representation may
be prohibited by 18 U.S.C. § 205.

§724.216 Failure to Appear at a Hearing or
Respond to a Scheduling Notice.

(a) Except as otherwise authorized by
the Secretary concerned, further
opportunity for a hearing shall not be
made available in the following
circumstances to an applicant who has
requested a hearing:

(1) When the applicant has been sent
a letter containing the manth and
location of a proposed hearing and fails
to make a timely response; or

{2) When the applicant, after being
notified by letter of the lime and place
of the hearing, fails lo appear at the
appointed time, either in person or by
representative, without having made a
prior, timely request for a continuation,
postponement, or withdrawal.

(b) In such cases, the applicant shall
be deemed lo have waived the right to 2
hearing, and the NDRB shall complete
its review of the discharge. Further
request for a hearing shall not be
granted unless the applicant can
demonstrate that the failure to appear or
respond was due to circumstances
beyond the applicant’s control,

§ 724.217 Reconsideration.

A discharge review shall not be
subject to reconsideration except:

(a) When the only previous
consideration of the case was on the
motion of the NDRB;

(b) When the original discharge
review did not involve a personal
hearing and a hearing is now desired,

and the provisions of § 724.216 do not
apply;

{c) When changes in discharge policy
are announced after an earlier review of
an applicant’s discharge, and the new
policy is made expressly retroactive;

«d) When the NDRB determines that
policies and procedures under which the
applicant was discharged differ in
material respects from policies and
procedures currently applicable on a
service-wide basis to discharges of the
type under consideration, provided that
such changes in policies or procedures
represent a substantial enhancement of
the rights afforded an applicant in such
proceedings;

() When an individual is to be
represented by counsel ar
representative, and was not so0
represented in any previous
consideration of the case by the NDRB;

(f) When the case was not previously
considered under uniform standards
published pursuant to Public Law 95-126
and such application is made within 15
years after the date of discharge; or

(g) On the basis of presentation of
new, substantial, relevant evidence not
available to the applicant at the time of
the original review. The decision
whether evidence offered by an
applicant in support of a request for
reconsideration is in fact new,
substantial, relevant, and was not
available to the applicant at the time of
the original review will be based on a
comparison of such evidence with the
evidence considered in the previous
discharge review. If this comparison
shows that the evidence submitted
would have had a probable effect on
matters concerning the propriety or
equity of the discharge, the request for
reconsideration shall be granted.

§724.218 Continvance and
Postponements.

(a) A continuance of a discharge
review hearing may be authorized by
the President of the NDRB or presiding
officer of the panel concemed, provided
that such continuance is of reasonable
duration and is essential to achieving a
full and fair hearing. When a proposal
for continuance is indefinite, the
pending application shall be returned to
the applicant with the option to resubmit
when the case is fully ready for review.

(b) Postponements of scheduled
reviews normally shall not be permitted
other than for demonstrated good and
sufficient reason set forth by the
applicant in a timely manner or for the
convenience of the government.

§724.219 Withdrawal of Application.
An applicant shall be permitted to
withdraw an application without

prejudice at any time befare the
scheduled review, except that failure 1o
appear for a scheduled hearing shall nol
be construed or accepted as a
withdrawal,

§724.220 Review on Motion of the NDRS.

Reviews of Naval discharges may be
initiated by the NDRB on its own motion
(10 U.S.C. § 1553) which includes
reviews requested by the Veterans
Administration under 38 U.S.C. § 101,
8103 as amended by Public Law 85-126
of October 8, 1977 {See Public Law 98-
200).

§724.221 Scheduling of Discharge
Reviews.

{a) If an applicant requests a personsl
appearance discharge review, or to be
represented in absentia, the NDRB shall
provide a hearing in the NCR or at
another site within the forty-eight
contiguous states.

(b} The NDRB shall subsequently
notify the applicant and representative
(if any) in writing of the proposed
personal appearance hesring time and
place. This notice shall normally be
mailed thirty to sixty days prior to the
date of the hearing. If the applicant
elects, this time limit may be waived
and an earlier date set.

(c) When an applicant requests a
documentary review, the NDRB shall
undertake the review as soon as
practicable. Normally, documentary
reviews shall be conducted in the order
in which they are received.

§724.222 Personal Appearance Discharge
Hearing Sites.

{a) The NDRB shall be permanently
located, together with its administrative
staff, in the NCR. The NDRB shall
routinely conduct personal appearance
discharge reviews and documentary
reviews at this, its permanent office.

(b) In addition, as permitted by
available resources, NDRB Panels shall
travel to other selected sites within the
contiguous 48 states for the purpose of
conducting reviews. The selection of
sites and frequency of visits shall be
predicated on the number of requests
pending within a region and the
availability of resources.

§724.223 NDRB Support and
Augmentation by Regular and Reserve
Activities.

(a) When an NDRB Panel travels for
the purpose of conducting hearings. il
shall normally select Navy or Marine
Corps installations in the area visited o8
review sites.

(b) The NDRB Traveling Board shall
normally consist of members from the
NCPB and augmentees from regular 40
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reserve Navy and Marine Corps sources,
as required.

(c) Navy and Marine Corps activities
in the geographical vicinity of selected
review sites shall provide administrative
support and augmentation to an NDRB
Panel during its visit where such
assistance can be undertaken without
interference with mission
accomplishment. The NDRB shall
coordinate requests for augmentees and
administrative support through
Commandant of the Marine Corps or the
Chief of Naval Reserve, as appropriate.

(d) The administrative staff of the
NCPB shall undertake all arrangements
for NDRB Traveling Panel visits and
shall process associated review
documents.

§724.224 Court-Martial Specifications,
Presumption Concérning.

(a) Relevant and material facts stated
in a court-martial specification, shall be
presumed by the NDRB Panel as
established facts. With respect to a
discharge or dismissal adjudged by a
court-martial case tried under the
Uniform Code of Military Justice, the
action may extend only to change in the
discharge or dismissal for purposes of
clemency. This policy only applies to
cases filed with the discharge review
board after December 6, 1983.

(b) Relevant and material facts stated
in a court-martial specification, in the
face of which the applicant requested a
discharge for the good of the service to
avoid trial by court-martial, shall be
considered in accordance with the
following:

{1) If the applicant/accused was
required to admit the facts contained in
the charge sheet, or if the discharge
authority was required to find that the
slaled facts were true, then the NDRB
tan presume the truth of such facts,
unless there is a substantial credible
tvidence to rebut this presumption; or

(2) If the discharge in liew of court-
martial only required a valid preferral,
the NDRB may presume that the signer
either had personal knowledge of, or
had investigated the matters set forth,
and that the charges were true in fact to
the best of the signer's knowledge and
belief.! The weight to be given this
E

' Charges may be preferred by any person subject
12 the Uniform Code of Military Justice. The charges
st be signed and sworn to before a commissioned
officer authorized to administer ouths, and shall
Male that the signer has pesonal knowledge of, or

i investigated the malters set forth therein: and
hat the charges are true in fact to the best of the

Yerer's knowledge and belicf. 10 U.S.C. § 830 (1976)
142t 30 Uniform Code of Military Justice).

presumption in determining whether the
facts stated in the charge sheet are true
is a matter to be determined by the
NDRB. To the extent that the discharge
proceeding reflects an official
determination that the facts stated in the
charge sheet are true; that the applicant/
accused admitted the facts stated in the
charge sheet; or that the applicant/
accused admitted guilt of the offense(s),
then the presumption is strengthened. In
accordance with paragraph B12f of
enclosure (3) to 32 CFR Part 70 the
presumption may be rebutted by
“substantial credible evidence.”

Subpart C—Director, Naval Council of
Personnel Boards; President of the
Naval Discharge Review Board; and
Responsibilities in Support of the
Naval Discharge Review Board

§724.301 Mission.

To administer and supervise assigned
boards and councils within the
Department of the Navy.

§724.302 Functions: Director, Naval
Councll of Personnel Boards.

(a) Make recommendations to the
Secretary of the Navy regarding
organization, tasking and resources of
the NDRB and its associated
administrative support.

{b) Submit recommendations to the
Secretary of the Navy regarding policy
and procedures for discharge review.

(¢) Provide administrative and clerical
support for NDRB.

(d) Inform the Secretary of the Navy
of matters of interest to him.

{e) Maintain a system of records,
including as a minimum:

(1) Records specified for the NDRB as
stipulated in the procedures prescribed
in Subpart H of this Manual.

(2) Records required for the
administration of military and civilian
personnel.

(3) Files of correspondence received
and issued.

(f) Establish billet/position
assignment criteria for the NDRB.

(g) Propose to the Secretary of the
Navy, changes to this instruction.

(h) Issue requisite precepts and
remove or add members to the NDRB
from personnel detailed to serve on the
Naval Council of Personnel Boards, or
from personnel otherwise made
available.

§724.303 Functions: President, Naval
Discharge Review Board.

(a) Exercise primary cognizance
within the Department of the Navy for
matters relating to discharge review.

(b) Supervise and direct the activities
of the NDRB.

{¢) Maintain appropriate liaison with
discharge review activities in other
services {use Army Discharge Review
Board as focal point for service
coordination).

(d) Maintain coordination with the
Commandant of the Marine Corps (Code
M) and the Commander, Naval Military
Personnel Command in matters
associated with discharge review.

(e) In conformance with
SECNAVINST 5211.5C, protect the
privacy of individuals in connection
with discharge review.

{f) Assure that NDRB functions are
administered in accordance with the
appropriate Secretary of the Navy
instructions dealing with privacy and
access to information.

{g) Convene the NDRB as authorized
by the Secretary of the Navy.

(h) Direct the movement of the NDRB
Traveling Panel(s) on the basis of
regional hearing requests.

(i) Monitor the performance of the
naval discharge review system. Make
recommendations for changes and
improvements, Take action to avoid
delays in processing of individual
discharge review actions.

(j) Provide NDRB inputs for the
maintenance of a public reading file and
maintain associated NDRB indexes
updated quarterly.

§724.304 Responsibility for Department
of the Navy support of the Naval Discharge
Review Board.

The Commandant of the Marine
“Corps; Commander, Naval Military
Personnel Command; Commander ,
Naval Reserve Force; Commander,
Naval Medical Command; and chiefs of
other bureaus and offices of the
Department of the Navy shall provide
support, as requested, to the Naval
discharge review process.

§724.305 Functions of the CMC and CNO.

In the case of Navy, CNMPC, under
the CNP, shall discharge responsibilities
of the CNO.

{a) Provide and facilitate access by
the NDRB to service/health records and
other data associated with performance
of duty of applicants.

(b) Advise the NDRB of developments
in personnel management which may
have a bearing on discharge review
judgments.

(c) Implement the discharge review
decisions of the NDRB and those of
higher authority within respective areas
of cognizance.

(d) Include the record of NDRB
proceedings as a permanent part of the
service record of the applicant in each
case.
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{€) Where appropriate, recommend
cases for the NDRB to review on its own
motion.

(f) Provide qualified personnel as
NDRB members, recorders and
administrative staff.

(g) Establish administrative
procedures to ensure that if a member is
separated from the Navy or the Marine
Corps under other than fully honorable
conditions, the member is advised of:

(1) the right to a review of his or her
discharge under provisions of 10 U.S.C.
§ 1553, and

{2) the procedures for applying for
such a review.

(h) Provide Navy and Marine Corps
units and activities with information on
the mission of the Naval Discharge
Review Board through entries in
appropriate personnel administration
directives.

§724.306 Functions of the Commander,
Naval Medical Command.

Under the CNO the
COMNAVMEDCOM shall facilitate, as
required, access by the NDRB to health
records of applicants,

§724.307 Functions of the Commander,
Naval Reserve Force.

In the case of Navy, the
COMNAVRESFOR shall discharge the
responsibilities of the CNO—

{a) Upon request and within available
resources, provide qualified inactive
duty reservists to serve as members of
the NDRB.

(b) Upon request, provide appropriate
accommodations to the NDRB Traveling
Panels for purposes of conducting
reviews at Naval and Marine Corps
Reserve Centers and aviation facilities.

Subpart D—Principal Elements of the
Navy Department Discharge Review
System

§724.401 Applicants.
As defined in § 724.114.

§724.402. Naval Discharge Review Board.
As defined in § 724.102,

§ 724,403 President, Naval Discharge
Review Board.

Supervises the Naval Discharge
Review Board. (See Subpart C).

§724.404 Director, Naval Council of
Personnel Boards.

Exercises adminstrative control and
oversight of the Naval discharge review
process. (See Subpart C).

§724.405 Commandant of the Marine
Corps or the Commander, Naval Military
Personnel Command.

Personnel managers of the Marine
Corps and the Navy; responsible for

providing limited support to the Naval
Discharge Review Board and for
implementation of departmental
discharge review decisions. (See
Subpart C).

§ 7244068 Commander, Naval Medical
Command.,

Custodian of Navy and Marine Corps
health records. (See Subpart C).

§ 724.407 Commander, Naval Reserve
Force.

Manages Naval Reserve resources.
Responsible for providing limited
support to the Naval Discharge Review
Board. (See Subpart C).

§724.408 Secretary of the Navy.

The final authority within the
Department of the Navy in discharge
review.

Subpart E—Procedural Rights of the
Applicant and Administrative Actions
Preliminary to Discharge Review

§724.501 Procedural Rights of the
Applicant.

Each applicant has the following
procedural rights:

(a) Within 15 years after the date of
discharge, to make a writlen request for

review of the applicant’s discharge if the

discharge was other than the result of a
general court-martial. The request may
include such other statements,
affidavits, or documentation as desired.

(b) To have that review conducted by
the NDRB either in the NCR or other
designated location, when a personal
appearance discharge review is desired.

{c) To appear before the NDRB in
person, with or without counsel/
representative; with counsel/
representative concurrence, to have
counsel/representative present the
applicant’s case in the absence of the
applicant; or to have the review
conducted based on records and any
additional documentation submitted by
the applicant or counsel/representative.

(d) To request copies of any
documents or other evidence to be
considered by the NDRB in the review
of the applicant's discharge or dismissal
other than the documents or evidence
contained in the official record or
submitted by the applicant prior to the
conduct of the formal review and to be
afforded an opportunity to examine such
other documents or evidence or to be
provided with copies of them.,

{e) To withdrawn the request for
discharge review without prejudice at
any time prior to the scheduled review,
excepl that failure to appear for a
scheduled hearing shall not be
construed or accepted as a withdrawal.

(f} To request a continuance of the
review when the continvance is of a
reasonable duration and essential to
achieving a full and fair hearing. The
request must indicate the reason why
the continuance is required.

(g) To request postponement of the
discharge review for good and sufficienl
reason sel forth in a timely manner.

(h) To request reconsideration of the
discharge review under the conditions
set forth in § 724.217.

(i) To have access to the information
to be considered by the NDRB prior to
the actual review of the applicant's case.

(i) To have the applicant’s right to
privacy protected in sny review
conducted by the NDRB.

(k) When appearing personally before
the NDRB:

(1) To introduce witnesses,
documents, and sworn or unsworn
testimony.

(2) To present oral or written
arguments personally or through
counsel/representative,

(1) To submit documents, affidavits,
briefs or arguments in writing. When the
counsel/representative appears in
person before the NDRB, arguments may
be presented orally.

(m) To state ciearly and specifically
the issue or issues which the applicant
desires the NDRB lo answer in writing.
These must be presented in writing on
DD Form 293 by the applicant or
counsel/representative.

(n) To have the applicant's discharge
reviewed under the standards of equily
and propriety outlined in Subpart L.

{0) To be provided with a written
decision on the applicant’s review.

(p) If the case is to be forwarded for
Secretarial review, to present a timely
statement rebutting any findings,
conclusions, or reasons of the NDRB or
the President, NDRB, which are alleged
to be erroneous on the facts, against the
substantial weight of the evidence, or
caontrary to law or governing regulation.
prior to that Secretarial review.

§724.502 Actions to be Taken by the
Applicant Preliminary to Discharge Review.
(a) Application for Review of :
Discharge or Disnissal From the Arniéd
Forces of the United States, DD Form
293 must be used in requesting a
discharge review, DD Form 293 is
available at most military installations
and regional offices of the Veterans
Administration. This form is to be
signed personally by the applicant. In
the event the discharged individual is
deceased or incompetent, the form mus!
be signed by an authorized individual 83
discussed in § 724.113 of this Manual.
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(b) The application is to be
accompanied by:

(1) A copy of the certificate of
discharge, if available;

(2] A copy of the Armed Forces of the
United States Report of Transfer or
Discharge (DD-214), if available:

(3) Certification of death,
incompetency and evidence of
relationship in applicable cases
(§ 724113}

(4) Other statements, affidavits,
depositions, documents and information
dosired by the applicant to be
considered by the NDRB.

(c) Correspondence relating to review
of naval discharges should be addressed

(4] .

Naval Discharge Review Board. Suite 905—
801 North Randolph Street, Arlington, VA
22203
{d) NDRB telephone number is [202)

696-4881.

§724,503 NDRB Response to Application
for Discharge Review.

(a) The NDRB shall acknowledge
receipt of the application.

(b) In the évent a documentary review
is requested, the applicant shall
normally receive no further
communication from the NDRB until
notified of the decision in the case.

(c) In the event a personal appearance
discharge review is requested, the
applicant shall be notified of the
proposed time and place of this review
und shall be advised of the availability
of the official documents to be
considered by the NDRB.

(d) A copy of NDRB correspondence
lo an applicant shail be sent to the
representative of record. if any.

1724504 NDRB Actions Preliminary to
Discharge Review.

(a) When each application for
discharge review is received by the
NDRB, the service record and health
record of the applicant will be requested
from the appropriate record custodian.

(b) Upon receipt, each record of
service will be reviewed to determine
whether or not the applicant appears to
have been discharged under
circumstances which might act as a bar
lo Veterans” Administration benefits
under 38 U.S.C. § 3103. These
circumstances of discharge are:

(1) Discharge or dismissal by reason
of the sentence of a general court-
martial.

(2] Discharge as a conscientious
objector who refused to perform military
duty, to wear the uniform or otherwise
10 comply with lawful orders of
tompetent military authority.

(3] Discharge as a deserter.

(4) Discharge on the basis; or as part
of the basis. of an absence without
authority from active duty fora
continuous period of at least 180 days. if
such discharge was under conditions
other than honorable. Additionally, such
absence is computed without regard to
the applicant’s normal or adjusted
expiration of term of service.

(5) Discharge or dismissal of an officer
based on acceptance of the officer’s
resignation for the good ef the service.

(6) Discharge, on his/her own
application, during a period of
hostilities, as an alien.

(¢) If it appears that the applicant was
discharged under one or more of the
circumstances outlined in § 724.504b, a
written notification will be sent which
informs the applicant that:

(1) An initial service record review
reveals that the discharge may have
been awarded under circumstances
which muke the applicant ineligible for
receipt of VA benefits regardless of any
action taken by the NDRB.

(2) Separate action by the Board for
Carrection of Naval Records (BCNR)
and/or the VA, in case of 180 days
consecutive UA disqualification, may
confer eligibility for VA benefits.
Instructions for making application to
the BCNR and for contacting the VA are
provided.

Subpart F—Naval Discharge Review
Board Mission and Functions

§724.601 General.

The NDRB is a component of the
Naval Council of Personnel Boards and
has its offices located in the NCR, The
NDRB conducts documentary reviews
and personal appearance reviews in the
NCR and, on a traveling basis, at
selected sites within the 48 contiguous
states. Regional site selection is
predicated on the number of pending
applications accumulated from a given
geographical area and the resources
available to support distant personal
appearance reviews, The NDRB does
nol maintain facilities other than at its
NCR offices. The primary sites of NCR
are: Chicago, IL; Dallas, TX; and San
Francisco, CA.

§724.602 Mission.

To decide, in accordance with
standards of naval law and discipline
and the standards for discharge review
set forth in Subpart I whether a
discharge or dismissal from the naval
service is proper and equitable, or
whether it should be changed.

§ 724603 Functions.

(a) Meet as frequently as necessary to
provide expeditious review of naval
discharges. :

(b) Meet at locations within the 48
contiguous slates as determined
appropriate on the basis of the number
of discharge review applications
received from various geographical
areas and of available resources and
facilities.

(¢} Review applications for review of
discharges.

(d) In consonance with directives of
higher authority and the policies set
forth in this Manual, grant or deny
change of discharges.

(e) Promulgate decisions in a timely
manner.

(f) Maintain a system of records.

(g) Maintain liaison in discharge
review malters with:

(1) General Counsel of the Navy

(2) Commandant of the Marine Corps

{3) Chief of Naval Operations

(i) Commander, Naval Reserve Force

(11) Commander, Naval Medical
Command

(iii) Commander, Naval Military
Personnel Command, under the Chief of
Naval Personnel

(4) Judge Advocate General of the
Navy.

(5) Veterans' service organizations.

(6) Discharge review boards of the
other services. using the Army
Discharge Review Board as the focal
point for service coordination.

(h) Protect the privacy of individuals
whose records are reviewed.

{i) Maintain for public access a
reading file and associated index of
records of NDRB proceedings in all
reviews undertaken subsequent to July
1, 1975.

Subpart G—Organization of the Naval
Discharge Review Board

§ 724701 Composition.

The NDRB acting in plenary review
session shall be composed of five
members. Normally the members shall
be career military officers, assigned to
the Naval Council of Personnel Boards
or otherwise made available; inactive
duty officers of the Navy and Marine
Corps Reserve may serve as members
when designated to do so by the
President, NDRB.

(a) Presiding officers of the NORB
shall normally be Navy or Marine Corps
officers in the grade of Captain/Colonel
or above:

[(b) The remaining NDRB membership
shall normally be not less than the grade
of Lientenant Commander/Major with
preference being given lo senior grades.

(c) At least three of the five members
of the NDRB shall belong to the service
from which the applicant whose case is
under review was discharged.
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(d) Individual membership in the
NDRB may vary within the limitations of
the prescribed composition.

(e) Any member of a panel of the
NDRB other than the presiding officer
may act as recorder for cases assigned.
The recorder will participate as a voting
member of the panel.

§ 724.702 Executive Management.

The administrative affairs of the
NDRB shall be managed by the
Executive Secretary. This responsibility
shall include schedules, records,
correspondence and issuance of NDRB
decisions.

§724.703 Legal Counsel.

Normailly, the NDRB shall function
without the immediate altendance of
legal counsel. In the event that a legal
advisory opinion is deemed appropriate
by the NDRB, such opinion shall be
obtained routinely by reference to the
senior Judge Advocate assigned to the
Office of the Director, Naval Council of
Personnel Boards. In addition, the NDRB
may request advisory opinions from
staff offices of the Department of the
Navy. including, but not limited to the
General Counsel and the Judge
‘Advocate General.

Subpart H—Procedures of Naval
Discharge Review Board

§724.801 Matters to be Considered in
Discharge Review.

In the process of its review of
discharges, the NDRB shall examine
available records and pertinent
regulations of the Department of the
Navy, together with such information as
may be presented by the applicant and/
or representative, which will normally
include:

{a) The application for discharge
review;

(b) Statements, affidavits or
documentation, if any, accompanying
the application or presented during
hearings;

(¢) Testimony, if any, presented during
hearings;

(d) Service and health records:;

(e) A brief of pertinent facts extracted
from the service and health records,
prepared by the NDRB recorder.

§724.802 Applicant's Responsibilities.

(a) Request for change of discharge.
An applicant may request a change in
the character of or reason for discharge
{or both).

(1) Character of discharge. Block 7 of
DD Form 293 provides an applicant an
opportunity to request a specific change
in character of discharge (for example,
General Discharge to Honorable
Discharge; Other than Honorable

Discharge to General or Honorable
Discharge). A person separated on or
after 1 October 1982 while in an entry
level slatus may request a change from
Other Than Honorable Discharge to
Entry Level Separation. A request for
review from an applicant who does not
have an Honorable Discharge will be
treated as a request for a change to an
Honarable Discharge unless the
applicant requests a specific change to
another character of discharge.

(2) Reason for discharge. Block 7 of
DD Form 293 provides an applicant an
opportunity to request a specific change
in the reason for discharge. If an
applicant does not request a specific
change in the reason for discharge, the
NDRB will presume that the request for
review does not involve a request for
change in the reason for discharge.
Under its responsibility to examine the
propriety and equity of an applicant’s
discharge, the NDRB will change the
reason for discharge if such a change is
warranted.

(8) The applicant must ensure that
issues submitted to the NDRB are
consistent with the request for change in
discharge set forth in block 7 of the DD
Form 293. If an ambiguity is created by a
difference between and applicant's issue
and the request in block 7, the NDRB
will respond to the issue in the context
of the action requested in block 7. In the
case of a personal appearance hearing,
the NDRB will attempt to resolve the
ambiguity under § 724.802c.

(b) Request for consideration of
specific issues. An applicant may
request the Board to consider specific
issues which, in the opinion of the
applicant, form a basis for changing the
character of or reason for discharge, or
both. In addition to the guidance set
forth in this section, applicants should
consult the other sections in this manual
before submitting issues for
consideration by the Board.

(1) Submission of issues on DD Form
293. Issues must be provided to the
NDRB on DD Form 293 (82 Nov) before
the NDRB closes the review process for
deliberation.

(i) Issues must be clear and specific.
An issue must be stated clearly and
specifically in order to enable the NDRB
to understand the nature of the issue
and its relationship to the applicant’s
discharge,

(ii) Separate listing of issues. Each
issue submitted by an applicant should
be listed separately. Submission of a
separate statement for each issue
provides the best means of ensuring that
the full import of the issue is conveyed*
to the NDRB.

(iii) Use of DD Form 293. DD Form 293
provides applicants with a standard

format for submitting issues to the
NDRB, and its use:

[A) Provides a means for an applicant
to set forth clearly and specifically those
matters that, in the option of the
applicant, provide a basis for changing
the discharge;

(B) Assists the NDRB in focusing on
those matters considered to be
important by an applicant;

(C) Assists the NDRB in distinguishing
between a matter submitted by an
applicant in the expectation that it will
be treated as a decisional issue, and
those matters submitted simply as
background or supporting materials;

(D) Provides the applicant with
greater rights in the event that the .
applicant later submits a complaint
concerning the decisional document;

(E) Reduces the potential for
disagreement as to the content of an
applicant's issue.

(iv) Incorporation by reference. If the
applicant makes an additional wrilten
submission, such as a brief, in support of
the application, the applicant may
incorporate by reference specific issues
set forth in the written submission in
accordance with the guidance on DD
Form 293. The reference shall be specific
enough for the NDRB to identify clearly
the matter being submitted as an issue.
At a minimum, it shall identify the page,
paragraph, and sentence incorporated.
Because it is to the applicant’s benefit to
bring such issues to the NDRB's
attention as early as possible in the
review, applicants who submit a brief
are strongly urged to set forth all such
issues as a separate item at the
beginning of the brief. If it reasonably
appears that the applicant inadvertently
failed expressly to incorporate an issue
which the applicant clearly identifies as
an issue to be addressed by the NDRB,
the NDRB shall respond to such an
issue, (See § 724.805 and § 724,806.)

(v) Effective date of the new Form DD
293. With respect to applications
pending (before November 1982, the
effective date of the new DD Form 293).
the NDRB shall consider issues clearly
and specifically stated in accordance
with the rules in effect at the time of
submission. With respect to applications
received after November 1982, if the
applicant submits an obsolete DD Form
293, the NDRB shall accept the
application, but shall provide the
applicant with a copy of the new form
and advise the applicant that it will only
respond to issues submitted on the new
form in accordance with this instruction.

(2) Relationship of issues to characler
of or reason for discharge. If the
application applies to both character of
and reason for discharge, the applican!
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is encouraged, but not required. to
identify the issue as applying to either
the character of or the reason for
discharge {or both). Unless the issue is
directed at the reason for discharge
expressly or by necessary implication,
the NDRB will presume that it applies
solely to the character of discharge.

(3) Relationship of issues to the
standards for discharge review. The
NDRB reviews discharges on the basis
of issues of propriety and equity. The
standards used by the NDRB are set
forth in § 724.804. The applicant is
encouraged to review those standards
before submitting any issue upon which
the applicant believes a change in
discharge should be based.

(1) Jssues concerning the equity of the
discharge. An issue of equily is a matter
that involves a determination whether a
discharge should be changed under the
equity standards of this part. This
includes any issue, submitted by the
applicant in accordance with
§724.802b(1), that is addressed to the
discretionary authority of the NDRB.

(ii) Issues concerning the propriety of
o discharge. An issue of propriely is a
matter that involves a determination
whether a discharge should be changed
under the propriety standards of this
part. This includes an applicant’s issue,
sihmitted in accordance with
§ 724.802b(1), in which the applicant’s
position is that the discharge must be
changed because of an error in the
discharge pertaining to a regulation,
stalute, constitutional provision, or other
source of law (including a matter that
requires a determination whether, under
the circumstances of the case, action by
military authorities was arbitrary,
capricious, or an abuse of discretion).
Although a numerical reference to the
regulation or other sources of law
illeged to have been violated is not
necessarily required, the context of the
regulation or a description of the
procedures alleged to have been
violated normally must be set forth in
order to inform the NDRB adequately of
the basis for the applicant's position.

(iii) The applicant’s identification of
an issue. The applicant is encouraged,
but not required. to specify that each
issue pertains to the propriety or the
equity of the discharge. This will assist
the NDRB in assessing the relationship
of the issue to propriety or equity.

(4) Citation of matter from decisions.
The primary funection of the NDRB
nvolves the exercise of discretion on a
case-by-case basis. Applicants are not
required to cite prior decisions as the
basis for a change in discharge. If the
applicant wishes to bring the NDRB's
illention to a prior decision as
background or illustrative material, the

citation should be placed in a brief or
other supporting documents. If, however,
it is the applicant’s intention to submit
an issue that sets forth specific
principles and facts from a specific cited
decision, the following requirements
with respect to applications received on
or after November 27, 1982 apply:

{{) The issue must be set forth or
expressly incorporated in the
“Applicant’s Issue"” portion of DD Form

(ii) If an applicant's issue cites a prior
decision (of the NDRB, another Board,
an agency, or a court), the applicant
shall describe the specific principles and
facts that are contained in the prior
decision and explain the relevance of
cited matter to the applicant’s case.

(iii) To ensure timely consideration of
principles cited from unpublished
opinions (including decisions
maintained by the Armed Forces
Discharge Review Board/Corrective
Board Reading Room), applicants must
provide the NDRB with copies of such
decisions or of the relevant portion of
the freatise, manual or similar source in
which the principles were discussed. At
the applicant’s request, such materials
will be returned. -

(iv) If the applicant fails to comply
with requirements in § 724.802b(4), the
decisional decument shall note the
defect, and shall respond to the issue
without regard to the citation,

(c) Identification by the NORB of
issues submitted by an applican!. The
applicant's issues shall be identified in
accordance with this section after a
review of the materials noted under
§ 924.803, is made.

(1) Issues on DD Form 293. The NDRB
shall consider all items submitted as
issues by an applicant on DD Form 293
{or incorported therein).

(2) Amendment of issues. The NDRB
shall not request or instruct an applicant
to amend or withdraw any matter
submitted by the applicant. Any
amendment or withdrawal of an issue
by an applicant shall be confirmed in
writing by the applicant. Nothing in this
provision: :

(i) Limits the NDRB's authority to
question an applican! as to the meaning
of such matter;

(ii) Precludes the NDRB from
developing decisional issues based upon
such questions;

(iii) Prevents the applicant from
amending or withdrawing such matter
any time before the NDRB closes the
review process for deliberation: or

{iv) Prevents the NDRB from
presenting an applicant with a list of
proposed decisional issues and written
information concerning the right of the
applicant to add to, amend, or withdraw

the applicant’s submission. The written
information will state that the
applicant’s decision to take such action
(or decline to do so) will not be used
against the applicant in the
consideration of the case.

(3) Additional issues identified during
a hearing. The following additional
procedure shall be used during a hearing
in order to promote the NDRB's
understanding of an applicant's
presentation. If, before closing the case
for deliberation, the NDRB believes that
an applicant has presented an issue not
listed on DD Form 293, the NDRB may
so inform the applicant, and the
applicant may submit the issue in
writing or add additional written issues
at that time. This does not preclude the
NDRB from developing its own
decisional issues.

§724.803 The Decisional Document.

A decisional document shall be
prepared for each review, At a
minimum, this document shall contain:

{a) The circumstances and character
of the applicant’s service as extracted
from available service records, including
health records, and information
provided by other government
authorities or the applicant, such as, but
not limited to:

{1) Information concerning the
discharge under review, including:

(i) Date (YYMMDD) of discharge;

(ii) Character of discharge;

(iii) Reason for discharge;

(iv) The specific regulatory authority
under which the discharge was issued;
(v) Date (YYMMDD) of enlistment;

(vi) Period of enlistment;

(vii) Age at enlistment;

(viii) Length of service;

(ix) Periods of unauthorized absence;

(x) Conduct and efficiency ratings
(numerical or narrative);

(xi) Highest rank achieved;

(xii) Awards and décorations;

{xiii) Educational level;

(xiv) Aptitude test scores;

(xv) Incidents of punishment pursuant
to Article 15, Uniform Code of Military
Justice (including nature and date
[YYMMDD) of offense or punishment);

(xvi) Convictions by court-martial;

(xvii) Prior military service and type
of discharge received.

(2) Any other matters in the
applicant’s record which pertains to the
discharge or the issues, or provide a
clearer picture of the overall quality of
the applicant’s service.

{b] A list of the type of documents
submitted by or on behalf of the
applicant (including written briefs,
letters of recommendation, affidavits
concerning the circumstances of the
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discharge, or other documentary
evidence), if any.

(c) A statement whether the applicant
testified, and a list of the type of
witnesses, if any , who testified on
behalf of the applicant.

{d) A notation whether the application
pertained to the character of discharge,
the reason for discharge, or both.

{e) A list of the items submitted as
issues on DD Form 293 or expressly
incorporated therein and such other
items submitted as issues by the
applicant that are identified as
inadvertently omitted. If the issues are
listed verbatim on DD Form 293, a copy
of the relevant portion of the form may
be attached. Issues that have been
withdrawn or modified with the written
consent of the applicant need not be
listed.

{f) The response to the items
submitted as issues by the applicant.

(8) A list of decisional issues and a
discussion of such issues.

(h) NDRB's conclusions on-the
following:

(1) Whether the character of or reason
for discharge should be changed.

{2) The specific changes to%)a made, if
any.

(1) A record of the voting, including:
(1) The number of votes for the
NDRB's decision and the number of
votes in the minority, if any.

(2) The NDRB members' names and
votes. The copy provided to the
applicant may substitute a statement
that the names and votes will be made
available to the applicant at the
applicant's request.

(1) Advisory opinions, including those
containing factual information, when
such opinions have been relied upon for
final decision or have been accepted as
a basis for rejecting any of the
applicant’s issues. Such advisory
opinions or relevant portions that are
not fully set forth in the discussion of
decisional issues or'otherwise in
response to items submitted as issues by
the applicant shall be incorporated by
reference. A copy of opinions
incorporated by reference shall be
appended to the decision and included
in the record of proceedings.

(k) The recommendation of the NDRB
president when required.

(1) The addendum of the SRA when
required.

{m) Index entries for each decisional
issue under appropriate categories listed
in the index of decisions.

{n} An authentication of the document
by an appropriate official.

§ 724.804 Decision Process.

{a) The NDRB or the NDRB panel, as
appropriate, shall meel in plenary

session to review discharges and
exercise its discretion on a case-by-case
basis in applying the standard se! forth
in Subpart L

{b) The presiding officer is responsible
for the conduct of the discharge review.
The presiding officer shall convene,
recess, and adjourn the NDRB panel as
appropriate and shall maintain an
atmosphere of dignity and decorum at
all times.

(c) Each NDRB member shall act
under oath or affirmation requiring
careful, objective consideration of the
application. NDRB members are
responsible for eliciting all facts
necessary for a full and fair review.
They shall consider.all information
presented to them by the applicant. In
addition, they shall consider available
military service and health records,
together with other records that may be
in the files of the military department
concerned and relevant to the issues
before the NDRB, and any other
evidence obtained in accordance with
this Manual. \

(d) The NDRB shall identify and
address issues after a review of the
following material obtained and
presented in accordance with this
Manual and any implementing
instructions of the NDRB: available
official records, documentary evidence
submitted by or on behalf of an
applicant, presentation of a hearing
examination, testimony by or on behalf
of an applicant, oral or written
arguments presented by or on behalf of
an applicant, and any other relevant
evidence.

(e) If an applicant who has requested
a hearing does not respond to a
notification letter or does not appear for
a scheduled hearing, the NDRB may
complete the review on the basis of
material previously submitted and
available service records.

(1) Application of standards. (1) When
the NDRB determines that an applicant's
discharge was improper, the NDRB will
determine which reason for discharge
should have been assigned based upon
the facts and circumslances before the
discharge authority, including the
service regulations governing reasons
for discharge at the time the applicant
was discharged. Unless it is also
determined that the discharge was
inequitable, the provisions as to the
characterization in the regulation under
which the applicant should have been
discharged will be considered in
determining whether further relief is
warranted.

2) When the NDRB determines that
an applicant’s discharge was
inequitable, any change will be based
on the evaluation of the applicant’s

overall record of service and relevant
regulations of the service of which the
applican! was a member.

(g) Voting shall be conducted in
closed session, a majority of the votes of
the five members constituting the NDRB
decision. .

{h) Details of closed session
deliberations of the NDRB are
priviledged information and shall not be
divulged.

(i) There is no requirement for a
statement of minority views in the event
of a split vote.

(i) The NDRB may request advisory
opinions from appropriate staff officers
of the naval service. These opinions are
advisory in nature and are not binding
on the NDRB in its decision-making
process.

(k) The preliminary determinations
required by 38 U.S.C. § 3103(e) shall be
made upon majority vote of the NDRB
concerned on an expedited basis. Such
determination shall be based upon the
standards set forth in this Manual.

§724805 Response to Items Submitted as
Issues by the Applicant.

(a) General guidance. (1) If any issuc
submitted by an applicant contains two
or more clearly separate issues, the
NDRB should respond to each issue
under the guidance of this paragraph as
if it had been set forth separately by the
applicant.

(2) If an applicant uses a “"building
block™ approach (that is, setting forth a
series of conclusions on issues that lead
to a single conclusion purportedly
warranting a change in the applicant's
discharge), normally there should be a
separate response to edch issue.

(3) Nothing in this paragraph
precludes the NDRB from making a
sincide response to multiple issues when
such action would enhance the clarity of
the decisional dogument, but such
response must reflect an adequate
response to each separale issue.

(b) Decisional jssues. An item
submitted as an issue by an applicant in
accordance with this Manual shall be
addressed as a decisional issue in the
following circumstances:

(1) When the NDRB decides that a
change in discharge should be granted.
and the NDRB bases its decision in
whole or in part on the applicant’s issue.
or ?

{2) When the NDRB does not provide
the applicant with the full change in
discharge requested, and the decision is
based in whole or in part on the NDRB's
disagreemen! on the merils with an
issue submitted by the applicant.

(c) Response to items not addressed
as decisional issues. (1) If the applicant
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receives the full change in discharge
requested (or a more favorable change),
that fact shall be noted and the basis
shall be addressed as a decisional issue.
No further response is required to other
issues submitted by the applicant.

2) If the applicant does not receive
the full change in discharge requested
with respect to either the character of or
reason for discharge (or both), the NDRB
shall address the items submitted by the
spplicant under § 724.806, (Decisional
Issues) unless one of the following
responses is applicable:

(i) Duplicate issues. The NDRB may
state that there is a full response to the
issue submitted by the applicant under a
specified decisional issue. This response
may be used only when one issue
clearly duplicates another or the issue
clearly requires discussion in
conjunction with another issue.

(i) Citations without principles and
focts. The NDRB may state that the
applicant’s issue, which consists of a
dtation to a decision without setting
forth any principles and facts from the
decision that the applicant states are
relevant to the applicant’s case, does not
comply with the requirements of
§ 724.802[)54). .

{iii) Uneclear issues. The NDRB may
state that it cannot respond o an item
submitted by the applicant as an issue
because the meaning of the item is
unclear. An issue is unclear if it cannot
be understood by a reasonable person
familiar with the discharge review
process after a review of the materials
considered.

[iv) Nonspecific issues. The NDRB
may state that it cannot respond to an
item submitted by the applicant as an
Issue because it is not specific. A
submission is considered not specific if
i reasonable person familiar with the
discharge review process alter a review
of the materials considered cannot
determine the relationship between the
applicant’s submission and the
particular circumstances of the case,

This response may be vsed only if the
submission is expressed in such general
lerms that no other response is
ipplicable, For example, if the NDRB
tisagrees with the applicant as to the
relevance of matters set forth in the
stbmission, the NDRB normally will set
forth the nature of the disagreement

with respect to decisional issues, or it
will reject the applicant’s position. If the
dpplicant’s submission is so general that
none of those provisions is applicable,
then the NDRB may state that it cannot
fespond because the item is not specific.

1724806 Decisional Issues.
(4) General. Under the guidance in
this section, the decisional document

shall discuss the issues thal provide a
basis for the decision whether there
should be a change in the character of or
reason for discharge. In order to
enhance clarity, the NDRB should not
address matters other than issues relied
upon in the decision or raised by the
applicant.

(1) Partial change. When the decision
changes a discharge, but does not
provide the applicant with the full
change in discharge requested, the
decisional document shall address both
the issues upon which change is granted
and the issues upon which t%:e NDRB
denies the full change requested.

(2) Relationship of issue of character
of or reason for discharge. Generally,
the decisional document should specify
whether a decisional issue applies to the
character of or reason for discharge (or
both), but it is not required to do so.

(3) Relationship of an issue to
propriety or equity. (i) If an applicant
identifies an issue as pertaining to both
propriety and equity, the NDRB will
consider it under both standards.

(ii) If an applicant identifies an issue
as pertaining to the propriety of the
discharge (for example, by citing a
propriety standard or otherwise
claiming that a change in discharge is
required as a matter of law), the NDRB
shall consider the issue solely as a
matter of propriety. Except as provided
in § 724.806a(3)(d), the NDRB is not
required to consider such an issue under
the equity standards.

(iii) 1f the applicant’s issue contends
that the NDRB is required as a matter of
law to follow a prior decision by setting
forth an issue of propriety from the prior
decision and describing its relationship
to the applicant’s case, the issue shall be
considered under the propriety
standards and addressed under
§ 724.806 a or b,

{iv) If the applicant's issue sets forth
principles of equity contained in a prior
NDRB decision, describes the )
relationship to the applicant’s case, and
contends that the NDRB is required as a
matter of law to follow the prior case,
the decisional document shall note that
the NDRB is not bound by its
discretionary decisions in prior cases.
However, the principles cited by the
applicant, and the description of the
relationship of the principles to the
applicant’s case, shall be considered
and addressed under the equity
standards.

(v) If the applicant’s issue cannol be
identified as a matter of propriety or
equity, the NDRB shall address it as an
issue of equity.

(b) Change of discharge: issues of
propriety. If a change in the discharge is
warranted under the propriety -

standards, the decisional document
shall state that conclusion and list the
errors of expressly retroactive changes
in policy or violations of regulations that
provide a basis for the conclusion. The
decisional document shall cite the facts
in the record that demonstrate the
relevance of the error or change in
policy to the applicant's case. If the
change in discharge does nol constitute
the full change requested by the
applicant, the reasons for not granting
the full change shall be set forth,

{c) Denial of the full change
requested: issues of propriety. (1) If the
decision rejects the applicant’s position
on an issue of propriety, of if it is
otherwise decided on the basis of an
issue of propriety that the full change in
discharge requested by the applicant is
not warranted, the decisiona{,documenl
shall note that conclusion.

(2) The decisional document shall list
reasons for its conclusion on each issue
of propriety under the following
guidance:

(i} If a reason is based in whole or in
part upon a regulation, statute,
constitutional provision, judicial
determination, or other source of law,
the NDRB shall cite the pertinent source
of law and the facts in the record that
demonstrate the relevance of the source
of law to the particular circumstances in
the case.

(i) If & reason is based in whole or in
part on a determination as to the
occurrence or nonoccurrence of an event
or circumstances, including a factor
required by applicable service
regulations to be considgred for
determination of the character of and
reason for the applicant's discharge, the
NDRB shall make a finding of [act for
each such evenl or circumstance.

{A) For each such finding. the
decisional document shall list the
specific source of the information relied
upon. This may include the presumption
of regularity in appropriate cases. If the
information is listed in the service
record section of the decistonal
document, a citation is not required.

(B) If a finding of fact is made after
consideration of contradictory evidenca
in the record (including information
cited by the applicant or otherwise
identified by members of the NDRB), the
decisional document shall set forth the
conflicting evidence and explain why
the information relied upon was more
persuasive than the information that
was rejected. If the presumption of
regularity is cited as the basis for
rejecting such information, the
decisional document shall explain why
the contradictory evidence was
insufficient to overcome the
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presumption. In an appropriate case, the
explanation as to why the contradictory
evidence was insufficient to overcome
the presumption of regularity may
consist of a statement that the applicant
failed to provide sufficient corroborating
evidence, or that the NDRB did not find
the applicant’s testimony to be
sufficiently credible to overcome the
presumption.

(iii) If the NDRB disagrees with the
position of the applicant on an issue of
propriety, the following guidance applies
in addition to the guidance in
§ 724.806¢(2) (a) and (b):

[A) The NDRB may reject the
applicant’s position by explaining why it
disagrees with the principles set forth in
the applicant's issue (including
principles derived from cases cited by
the applicant in accordance with
§ 724,802b(4).

(B) The NDRB may reject the
applicant's position by explaining why
the principles set forth in the applicant’s
issue (including principles derived from
cases cited by the applicant in
accordance with § 724.802b(4)) are not
relevant to the applicant’s case.

(C) The NDRB may reject an
applicant’s position by stating that the
applicant’s issue of propriety is not a
maltter upon which the NDRB grants a
change in discharge, and by providing
an explanation for this position. When
the applicant indicates that the issue is
to be considered in conjunction with one
or more other specified issues, the
explanation will address all such
specified issues.

(D) The NDRB may reject the
applicant’s position on the grounds that
other specified factors in the case
preclude granting relief, regardless of
whether the NDRB agreed with the
applicant's position.

(E) If the applicant take the position
that the discharge must be changed
because of an alleged error in a record
associated with the discharge, and the
record has ot been corrected by the
organizatiop with primary responsibility
for corrective action, the NDRB may
respond that it will presume the validity
of the record in the sbsence of such
corrective action. If the organization
empowered Lo correct the record is

within the Department of Defense, the
NDRB should provide the applicant with
a brief description of the procedures for

requesting correction of the record. If
the NDRB on its own motion cites this
issue as a decisional issue on the basis
of equity, it shall address the issue.

(F) When an applicunt’s issue
contains a general allegation that a
certain course of action violated his or
her constitulional rights, the NDRB may
respond in appropriate cases by noting

that the action was consistent with
statutory or regulatory authority, and by
citing the presumption of
consltitutionality that altaches to
statutes and regulations. If, on the other
hand, the applicant makes a specific
challenge 1o the constitutionality of the
action by challenging the application of
a statute or regulation in a particular set
of circumstances, it is not sufficient to
respond solely by citing the presumption
of constitutionality of the statute or
regulation when the applicant is not
challenging the constitutionality of the
statute or regulation. Instead, the
response must address the specific
circumstances of the case.

(d) Denial of the full change in
discharge requested when propriety is
not at issue. If the applicant has not
submitted an issue of propriety and the
NDRB has not otherwise relied upon an
issue of propriety to change the
discharge, the decisional document shall
conlain a statement to that effect. The
NDRB is not required to provide any
further discussion as 1o the propriety of
the discharge.

(e) Change of discharge: issues of
equity. If the NDRB concludes that a
change in the discharge is warranted
under the equity standards, the
decisional document shall list each issue
of equity upon which this conclusion is
based. The NDRB shall cite the facts in
the record that demonstrate the
relevance of the issue to the applicant's
case. If the change in discharge does not
constitute the full change requested by
the applicant, the reasons for not giving
the full change requested shall be
discussed.

() Denial of the full change in
discharge requested: issues of equity. (1)
If the NDRB rejects the applicant's
position on an issue of equity, or if the
decision otherwise provides less than
the full change in discharge requested
by the applicant, the decisional
document shall note that conclusion.

{2) The NDRB shall list reasons for its
conclusion on each issue of equity under
the following guidance:

(i) If a reason is based in whole or in
part upon a regulation, statute,
constitutional provision, judicial
determination. or other source of law,
the NDRB shall cite the pertinent source
of law and the facts in the record that
demonstrate the relevance of the source
of law to the exercise of discretion on
the issue of equity in the applicant’s
case.

(i1) If a reason is based in whole or in
part on a determination as to the
occurrence or nonoccurrence of an event
or circumstance, including a factor
required by applicable service
regulations lo be considered for

determination of the character of and
reason for the applicant’s discharge, the
NDRB shall make a finding of fact for
each such event or circumstance.

(A) For each such finding, the
decisional document shall list the
specific source of the information relied
upon. This may include the presumption
of regularity in appropriale cases. If the
information is listed in the service
record section of the decisional
document, a cilation is not required.

(B) If a finding of fact is made after
consideration of contradictory evidence
in the record (including information
cited by the applicant or otherwise
indentified by members of the NDRB),
the decisional document shall set forth
the conflicting evidence and explain
why the information relied upon was
more persuasive than the information
that was rejected. If the presumption of
regularity is cited as the basis for
rejecting such information, the
decisional document shall explain why
the contradictory evidence was
insufficient to overcome the
presumption. In an appropriate case, the
explanation as to why the contradictory
evidence was insufficien! to overcome
the presumption of regularity may
consist of a statement that the applicant
failed to provide sufficient corroborating
evidence, or that the NDRB did not find
the applicant’s testimony to be
sufficiently credible to overcome the
presumption.

(iii) If the NDRB disagrees with the
postion of the applicant on an issue of
equity, the following guidance applies In
addition to the guidance in paragraphs
above:

(A) The NDRB may reject the
applicant’s position by explaining why I!
disagrees with the principles set forth in
the applicant’s issue (including
principles derived from cases cited by
the applicant),

(B) The NDRB may reject the
applicant's position by explaining why
the principles set forth in the applicant’s
issue {including principles derived from
cases ciled by the applicant) are not
relevant to the applicant's case.

(C) The NDRB may reject an
applicant's position by explaining why
the applicant’s issue is not a matter
upon which the NDRD grants a change
in discharge as a matter of equity. When
the applicant indicates that the issue is
to be considered in conjunction with
other specified issues, the explanation
will address all such specified issues.

(D] The NDRB may reject the
applicant’s position on the grounds thal
other specified factors in the case
preclude granting relief, regardless of
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whether the NDRB agrees with the
applicant’s position.

(E) If the applicant takes the position
that the discharge should be changed as
a matter of equity because of an alleged
error in a record associated with the
discharge, and the record has not been
corrected by the organization with
primary responsibility for corrective
action, the NDRB may respond that it
will presume the validity of the record in
the absence of such corrective action.
However, the NDRB will consider
whether it should exercise its equitable
powers to change the discharge on the
basis of the alleged error. If it declines
to do so, it shall explain why the
applicant’s position did not provide a
sufficient basis for the change in the
discharge requested by the applicant.

(iv) When NDRB concludes that
aggravating factors outweigh mitigating
factors, the NDRB must set forth reasons
such as the seriousness of the offense,
specific circumstances surrounding the
offense, number of offenses, lack of
mitigating circumstances, or similar
factors. The NDRB is not required
however, to explain why it relied on any
such factors unless the applicability or
weight of such a factor is expressly
raised as an issue by the applicant.

{v) If the applicant has not submitted
any issues and the NDRB has not
otherwise relied upon an issue of equity
for a change in discharge, the decisional
document shall contain a statement to
that effect, and shall note that the major
factors upon which the discharge was
based are set forth in the service record
portion of the decisional document.

§724.807 Record of NDRB Proceedings.

(a) When the proceedings in any
review have been concluded, a record
thereof will be prepared. Records may
include written records, electromagnetic
records, andio and/or videotape
recordings, or @ combination.

(b) At a minimum, the record will
include the following:

(1) The application for review;

(2) A record of the testimony in either
verbatim, summarized, or recorded form
it the option of the NDRB;

(3) Documentary evidence or copies,
olher than the military service record
tonsidered by the NDRB;

(4] Briefs and arguments submitted by
or on behalf of the applicant;

(5] Advisory opinions considered by
the NDRB, if any:

(6) The findings, conclusions, and
'easons developed by the NDRB;

(7} Notification of the NDRB's
decision to the cognizant custodian of
the applicant's records, or reference to
the notification document;

{8} A copy of the decisional document.

§ 724,808 Issuance of Decisions Following
Discharge Review.

The applicant and counsel or
representative, if any, shall be provided
with a copy ol the decisional document
and of any further action in review.
Final notification of decisions shall be
issued to the applicant with a copy to
the counsel or representative, if any, and
to the service manager concerned.

(a) Notification to applicants, with
copies to counsel or representatives,
shall normally be made through the U.S,
Postal Service. Such notification shall
consist of a notification of decision,
together with a copy of the decisional
document.

{b) Notification to the service manager
shall be for the purpose of appropriate
action and inclusion of review matter in
personnel records. Such notification
shall bear appropriate certification of
completeness and accuracy.

(¢) Actions on review by superior
authority, when occurring, shall be
provided to the applicant and counsel or
representative in the same manner as to
the notification of the review decision.

§ 724809 Final Disposition of the Record
of Proceedings.

The original decisionsl document and
all appendices thereto, shall in all cases
be incorporated in the military service
record of the applicant and the service
record shall be returned to the custody
of the appropriate record holding
facility. If & portion of the original
record of proceedings cannot be stored
with the service record, the service
record shall contain a notation as to the
place where the record is stored. Other
copies including any electromagnetic
records, audio and/or videotape
recordings or any combination thereof
shall be filed in the NDRB case folder
and disposed of in accordance with
appropriate naval regulations.

§724,810 Availability of Naval Discharge
Review Board Documents for Public

Inspection and Copying.

(&) A copy of the decisional document
prepared in accordance with Subpart H
of this enclosure shall be made
available for public inspection and
copying promptly after a notice of final
decision is sent to the applicant.

(b) To prevent a clearly unwarranted
invasion of personal privacy, identifying
details of the applicant and other
persons will be deleted from documents
made available for public inspection
and copying.

(1) Names, addresses, social security
numbers, and military service numbers
must be deleted. Written justification
shall be made for all other deletions and
shall be available for public inspection.

(2) The NDRB shall ensure that there
is a means for relating a decisional
document number to the name of the
applicant to permit retrieval of the
applicant's records when required in
processing a complaint.

(c) Any other privileged or classified
malerial contained in or appended to
any documents required by this Manual
to be furnished the applicant and
counsel or representative or made
available for public inspection and
copying may be deleted only if a written
statement on the basis for the deletions
is provided the applicant and counsel or
representative and made available for
public inspection. It is not intended that
the statemen! be so detailed as to reveal
the nature of the withheld material.

(d) NDRB documents made available
for public inspection and copying shall
be located in the Armed Forces
Discharge Review/Correction Board
Reading Room. The documents shall be
indexed in a usable and concise form so
as lo enable the public, and those who
represent applicants before the NDRB,
to isolate from all these decisions that
are indexed, those cases that may be
similar to an applicant's case and that
indicate the circumstances under or
reasons for (or both) which the NDRB or
the Secretary concerned granted or
denied relief.

(1) The reading file index shall
include, im addition to any other item
determined by the NDRB, the case
number, the date, character of, reason
and authority for the discharge. It shall
also include the decisions of the NDRB
and reviewing authority, if any, and the
issues addressed in the statement of
findings, conclusions, and reasons.

(2) The index shall be maintained al
selected permanent locations throughout
tae United States. This ensures
reasonable availability to applicants at
least 30 days before a traveling panel
review. A list of these locations shall be
published in the Federal Register by the
Department of the Army. The index
shall also be made available at sites
selected for traveling panels or hearing
examinations for such periods as the
NDRB is present and in operation. An
applicant who has requested a traveling
panel review shall be advised, in the
notice of such review, of the permanent
index locations.

(3) The Armed Forces Discharge
Review/Corrections Board Reading
Room shall publish indexes quarterly for
all DRBs, The NDRB shall be
responsible for timely submission to the
Reading Room of individual case
information required for update of the
indexes. In addition, the NDRB shall be
responsible for submission of new index
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categories based upon published
changes in policy, procedures, or
standards, These indexes shall be
available for public inspection or
purchase (or both) at the Reading Room.
When the NDRB has accepted an
application, information concerning the
availability of the index shall be
provided in the NDRB's response to the
application.

§ 724.811 Privacy Act Information.

Information protected under the
Privacy Act is involved in the discharge
review functions. The provisions of
SECNAVINST 5211.5C shall be
observed throughout the processing of a
request for review of discharge or
dismissal,

§724.812 Responsibilities of the Reading

Room.

(a) Copies of decisional documents
will be provided to individuals or
organizations outside the NCR in
response to written requests for such
doguments. Allhoughogxe Reading Room
shall try to make timely responses to
such requests, certain factors such as
the length of a request, the volume of
other pending requests, and the impact
of other responsibilities of the staff
assigned to such duties may cause some
delays. A fee may be charged for such
documents under appropriate DOD and
Department of the Army directives and
regulations. The manual that
accompanies the index of decisions
shall notify the public that if an
applicant indicates that a review is
scheduled for a specific date, an effort
will be made to provide requested
decisional documents before that date,
The individual or organization will be
advised if that cannot be accomplished.

(b) Correspondence relating to
matters under the cognizance of the
Reading Room (including requests for
purchase of indexes) shall be addressed
to:

DA Military Review Board Agency,
Altention; SFBA [Reading Room), Room
1E520, The Pentagon, Washington, D.C.
20310,

§724.813 The Recommendation of the
NDRB President.

(a) General. The president of the
NDRB may forward cases for
consideration by the Secretarial Review
Authority (SRA). There is no
requirement that the president submit a
recommendation when a case is
forwarded to the SRA. If the president
makes a recommendation with respect
to the character of or reason for
discharge. however, the
recommendation shall be prepared
under the guidance in § 724.813b.

(b) Format for recommendation. If a
recommendation is provided, it shall
contain the president’s view whether
there should be a change in the
character of or reason for discharge (or
both]. If the president recommends such
a change, the particular change to be
made shall be specified. The
recommendation shall set forth the
president’s position on decisional issues
and issues submitted by the applicant
under the following guidance:

(1) Adoption of the NDRB'’s decisional
document. The recommendation may
state that the president has adopted the
decisional document prepared by the
majority. The president shall ensure that
the decisional document meets the
requirements of this enclosure.

(2) Adoption of the specific statements
from the mojority. If the President
adopts the views of the majority only in
part, the recommendation shall cite the
specific matter adopted from the
majority. If the president modifies a
statement submitted by the majority, the
recommendation shall set forth the
modification.

(3) Response to issues not included in
matter adopted from the majority. The
recommendation shall set forth the
following if not adopted in whole or in
part from the mnioriti:

(i) The issues on which the president’s
recommendation is based. Each such
decisional issue shall be addressed by
the president.

(ii) The president’s response lo items
submitted as issues by the applicant.

(iii) Reasons for rejecting the
conclusion of the majority with respect
to the decisional document which, if
resolved in the applicant’s favor, would
have resulted in greater relief for the
applicant than that afforded by the
president’s recommendation. Such
issues shall be addressed under the
principles in § 724.806.

§724.814 Secretarial Review Authority
(SRA),

(a) Review by ¥he SRA. The
Secretarial Review Authority (SRA) is
the Secretary concerned or the official
to whom Secretary's discharge review
authority has been delegated.

(1) The SRA may review the following
types of cases before issuance of the
final notification of a decision:

(i) Any specific case in which the SRA
has an interest.

(ii) Any specific case that the
president of the NDRB believes is of
significant interest to the SRA.

(2) Cases reviewed by the SRA shall
be considered under the standards set
forth in this part.

(b) Processing the decisional
document. (1) The decisional document

shall be transmitted by the NDRB
president under § 724.813,

(2) The following guidance applies to
cases that have been forwarded to the
SRA except for cases reviewed on the
NDRB's own motion, without the
participation of the applicant or the
applicant’s counsel:

(i) The applicant and counsel or
representative, if any, shall be provided
with.a copy of the proposed decisional
document, including the NDRB
president’s recommendation to the SRA,
if any. Classified information shall be
summarized.

(ii) The applicant shall be provided
with a reasonable period of time, but not
less than 25 days, to submit a rebuttal to
the SRA. Any issue in rebuttal consists
of a clear and specific statement by the
applicant in support of or in opposition
to the statements of the NDRB or NDRB
president on decisional issues and other
clear and specific issues that were
submitted by the applicant. The rebuttel
shall be based solely on matters in the
record before the NDRB closed the case
for deliberation or in the president's
recommendation.

(c) Review of the decisional
document. If corrections in the
decisional document are required, the
decisional document shall be returned to
the NDRB for corrective action. The
corrected decisional document shall be
sent to the applicant (and counsel, if
any), but a further opportunity for
rebuttal is not required unless the
correction produces a different result or
includes a substantial change in the
decision by the NDRB (or NDRB
president) of the issues raised by the
majority or the applicant.

(d) The eddendum of the SRA. The
decision of the SRA shall be in writing
and shall be appended as an addendum
to the decisional document under the
guidance in this subsection.

(1) The SRA s decision. The
addendum shall set forth the SRA's
decision whether there will be a change
in the character of or reason for
discharge (or both); if the SRA
concludes that a change is warranted.
the particular change to be made shall
be specified. If the SRA adopts the
decision recommended by the NDRB or
the NDRB president, the decisional
document shall contain a reference to
the matter adopted.

(2) Discussion of issues. In support of
the SRA’s decision, the addendum shall
set forth the SRA's position on
decisional issues, items submitted as
issues by an applicant and issues raised
by the NDRB and the NDRB president in
accordance with the following guidance:
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(i) Adoption of the NDRB president’s
recommendation. The addendum may
state that the SRA has adopled the
NDRB president’s recommendation.

(i) Adoption of the NDRB's proposed
decisional document. The addendum
may state that the SRA has adopted the
proposed decisional document prepared
by the NDRB.

(iii) Adoption of specific statements
from the majority or the NORB
president, If the SRA adopts the views
of the NDRB or the NDRB president only
in part, the addendum shall cite the
specific statements adopted. If the SRA
modifies a statement submitted by the
NDRB or the NDRB president, the
addendum shall set forth the
modification.

(iv) Respanse o issues not included in
matter adopted frof the NDRB or the
NDRB president. The addendum shall
szt forth the following if not adopted in
whole or in part from the NDRB or the
NDRB president:

(A) A list of the issues on which the
SRA’s decision is based. Each such
decisional document issue shall be
addressed by the SRA. This includes
reasons for rejecting the conclusion of
the NDRB or the NDRB president with
respect to decisional issues which, if
resolved in the applicant’s favor, would
have resulted in a change to the
discharge more favorable to the
upplicant than that afforded by the
SRA's decision. Such issues shall be
addressed under the principles in
§ 724.806F,

(B) The SRA’s response to ilems
submitted as issues by the applicant.

(3) Response to the rebuttol. (i) H the
SRA grants the full change in discharge
requested by the applicant (or a more
favorable change), that fact shall be
noted, the decisional issues shall be
eddressed and no further response to
the rebuttal is required.

(it) If the SRA does not grant the full
change in discharge requested by the
applicant (or @ more favorable change),
the addendum shall list each issue in
rebuttal submitted by an applicant in
accordance with this section, and shall
set forth the response of the SRA under
the following guidance:

(A} If the SRA rejects an issue in
rebuttal, the SRA may respond in
iccordance with the principals in
§ 724.806,

(B) If the matter adopted by the SRA
provides a basis for the SRA's rejection
of the rebuttal material, the SRA may
note that fact and cite the specific
matler adopted that responds to the
'5sue in rebuttal.

(C] If the matter submitted by the
#pplicant does not meet the

requirements for rebuttal material, that
fact shall be noted.

(4) Index entries. Appropriate index
entries shall be prepared for the SRA's
actions for matters that are not adopled
from the NDRB's proposed decisional
document.

§724.815 Compiaints. -

A complaint is any correspondence in
which it is alleged that a decisional
document issued by the NDRB or the
SRA contains a specifically indentified
violation of 32 CFR Parl 70 or any
references thereto. Complaints will be
reviewed pursuant to 32 CFR Part 70.

Subpart |—Standards for Discharge
Review

§724.901 Objective of Discharge Review.

The objective of a discharge review is
ot examine the propriety and equity of
the applicant’s discharge and to effect
changes, if necessary. The standards of
the review and the underlying faclors
which aid in determining whether the
standards are met shall be consistent
with historical criteria for determining
honorable service. No factors shall be
established that require automatic
change or denial of a change ina
discharge. Neither the NDRB nor the
Secretary of the Navy shall be bound by
any methodology of weighting of the
factors in reaching a determination. In
each case, the NDRB shall give full. fair,
and impartial consideration to all
applicable factors before reaching a
decision. An applicant may not receive
a less favorable discharge than that
issued at the time of separation. This
does not preclude correction of clerical
errors.

§724.902 Propriety of the Discharge.

(a) A discharge shall be deemed to be
proper unless, in the course of discharge
review, it is determined that:

(1) There exists an error of fact, law,
procedure, or discretion associated with
the discharge at the time of issuance;
and that the rights of the applicant were
prejudiced thereby (such error shall
constitute prejudicial error if there is
substantial doubt that the discharge
would have remained the same if the
error had not been made); or

(2) A change in policy by the military
service of which the applicant was a
member, made expressly retroactive to
the type of discharge under
consideration, requires a change in the
discharge.

(b} When a record associated with the
discharge at the time of issuance
involves a matter in which the primary
responsibility for corrective action rests
with another organization (for example,

another Board, agency, or court) the
NDRB will recognize an error only to the
extent thal the error has been corrected
by the organization with primary
responsibility for correcting the record.

(c) The primary function of the NDRB
is to exercise its discretion on issues of
equity by reviewing the individual
merits of each application on a case-by-
case basis. Prior decisions in which the
NDRB exercised its discretion to change
a discharge based on issues of equity
(including the factors cited in such
decisions or the weight given to factors
in such decisions) do not bind the NDRB
in its review of subsequent cases
because no two cases present the same
issues of equity.

(d) The following applies to applicants
who received less than fully honorable
administrative discharges because of
their civilian misconduct while in an
inactive duty status in a reserve
component and who were discharged or
had their discharge reviewed on or after
April 20, 1971: the NDRB shall either
recharacterize the discharge to
Honorable without any additional
proceedings or additional proceedings
shall be conducted in accordance with
the Court’s Order of December 3, 1981,
in Wood v. Secretary of Defense to
determine whether proper grounds exist
for the issuance of a less than honorable
discharge, laking into account that:

(1) An other than honorable (formerly
undesirable) discharge for an inactive
duty reservist can only be based upon
civilian misconduc! found to have
affected directly the performance of
military duties;

(2) A general discharge for an inactive
duty reservist can only be based upon
civilian misconduct found to have had
an adverse impact on the overall
effectiveness of the military, including
military morale and efficiency.

§724.903 Equity of the Discharge.

A discharge shall be deemed to be
equitable unless:

(a) In the course of a discharge
review, it is determined that the policies
and procedures under which the
applicant was discharged differ in
material respects from policies and
procedures currently applicable on a
service-wide basis to discharges of the
type under consideration, provided that:

(1) Current policies or procedures
represent a substantial enhancement of
the rights afforded a respondent in such
proceedings; and

(2) There is substantial doubt that the
applicant would have received the same
discharge, if relevant current policies
and procedures had been available to
the applicant at the time of the
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discharge proceedings under
consideration.

(b) At the time of issuance, the
discharge was inconsistent with
standards of discipline in the military
service of which the applicant was a
member.

(¢) In the course of a discharge
review, it is determined that relief is
warranted based upon consideration of
the applicant’s service record and other
evidence presented to the NDRB viewed
in conjunction with the factors listed in
this paragraph and the regulations under
which the applicant was discharged,
even though the discharge was
determined to have been otherwise
equitable and proper at the time of
issuance. Areas of consideration
include, but are not limited to:

(1) Quality of service, as evidenced by
factors such as:

(i) Service history, including date of
enlistment, period of enlistment, highest
rank achieved, conduct and proficiency
ratings (numerical and narrative);

(ii) Awards and decorations;

(iii) Letters of commendation or
reprimand;

{iv) Combat service;

(v) Wounds received in action;

(vi} Records of promotions and
demotions;

(vii) Level of responsibility at which
the applicant served:

(viii) Other acts of merit that may not
have resulted in formal recognition
through an award or commendation;

(ix) Length of service during the
service period which is the subject of
the discharge review;

(x) Prior military service and type of
discharge received or outstanding post
service conduct to the extent that such
matters provide a basis for a more
thorough understanding of the
performance of the applicant during the
period of service which is the subject of
the discharge review;

(xi) Convictions by court-martial;

(xii) Records of nonjudicial
punishment;

(xiii) Convictions by civil authorities
while a member of the service, reflected
in the discharge proceedings or
otherwise noted in the service records:

(xiv) Records of periods of
unauthorized absence;

{xv) records relating to a discharge in
lieu of court-martial.

{2) Capability to serve, as evidenced
by factors such as:

(i) Total capabilities. This includes an
evaluation of matters such as age,
educational level, and aptitude scores,
Consideration may also be given as to
whether the individual met normal
military standards of acceptability for
military service and similar indicators of

an individual's ability to serve
satisfactorily, as well as ability to adjust
to military service.

(if) Family and personal problems.
This includes matters in extenuation or
mitigation of the reason for disc¢harge
that may have affected the applicant's
ability to serve satisfactorily:

(iii) Arbitrary or capricious actions.
This includes actions by individuals in
authority which constiute a clear abuse
of such authority and that, although not
amounting to prejudicial error, may have
contributed to the decision to discharge
the individual or unduly influence the
characterization of service.

(iv) Discrimination. This includes
unauthorized acts as documented by
records or other evidence.

Appendix A—Policy Statement by the
Secretary of Defense—Addressing
Certain Categories of Discharges

Secretary of Defense memorandum of
August 13, 1971, to the Secretaries of the
Military Departments, The Chairman,
Joint Chiefs of Staff; Subject: Review of
Discharges Under Other Than
Honorable Conditions Issued to Drug
Users:

“"Consistent with Department of Defense
Directive 1300.11, October 23, 1870, and my
memorandum of July 7, 1971, concerning
rehabilitation and treatment of users,
administrative discharges under other than
honorable conditions issued solely on the
basis of personal use of drugs or possession
of drugs for the purpose of such use will be
reviewed for recharacterization,

“Accordingly, each Secretary of a Military
Department, acting through his Dischuarge
Review Board, will consider applications for
such review from former service members.
Each Secretary is authorized to issue a
discharge under honorable conditions upon
establishment of facts consistent with this
policy. Former service members will be
nolified of the results of the review. The
Veterans' Administration will also be notified
of the names of former service members
whose discharges are recharacterized.

“The statute of limitations for review of
discharges within the scope of this policy will
be in accaordance with 10 United States Code
1553,

“This policy shall apply to those service
members whose cases are finalized or in
process on or before July 7, 1971%,

Secretary of Defense memorandum of April
28, 1972, 10 Secretaries of the Military
Departments, Chairman. Joint Chiefs of Staff:
Subject: Review of Punitive Discharges
Issued to Drug Users:

"Relerence is made to Secretary Packard's
memorandum of July 7, 1971, concerning
rehabilitation and treatment of drug users,
and my memorandum of August 13, 1671,
subject: ‘Review of Discharges Under Other
Than Honorable Conditions Issued to Drug
Users.'

“My August 13, 1971 memorandum
established the current Departmental policy
that administrative discharges under other

than honorable conditions issued solely on
the basis of personal use of drugs or
possession of drugs for the purpose of such
use will be reviewed for recharacterization o
under honorable conditions. ’

"ltis my desire that this policy be
expanded to include punitive discharges and
dismissals resulting from approved sentences
of courts-martial issed solely for conviction
of personal use of drugs or possession of
drugs for the purpose of such use,

“Review and recharacterization are lo be
effected, upon the application of former
service members, ulilizing the procedures and
authority set forth in Title 10, United States
Code, sections 874(b), 1552 and 1553.

"This policy Is applicable only to
discharges which have been executed on or
before July 7, 1971, or issued as a result of a
case in process on or before July 7, 1971,

"Former service members requesting a
review will be notified of the results of the
review. The Velerans' Administration will
also be notified of the names of former
service members whose discharges are
recharacterized.”

Appendix B—Oath or Affirmation To Be
Administered to Discharge Review
Board Members

Prior to undertaking duties as a Board
member, each person assigned to such
duties in the precept of the Board shall
execute the following oath or
affirmation which shall continue'in
effect throughout service with the Board.

Oath/Affirmation

———————. do swear or affirm
lhut 1 will faithfully and impartially
perform all the duties incumbent upon
me as a member of the Naval Discharge
Review Board; that I will fully and
objectively inquire into and examine all
cases coming before me; that I will,
without regard to the status of the
individual in any case, render my
individual judgment according to the
facts, my conscience and the law and
regulations applicable to review of
naval discharges, so help me God.

Appendix C—Samples of Formats
Employed by the Naval Discharge
Review Board

Altach.
ment Title

.1 En Block Notification of Decion
10 Commander, Naval My
Personnel . Command (N

Chango).
.| En Block Nowdcason of Decscn
0 Commarde:r, Naval Mty
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Note.~The Forms appearing in Appendix
C are not carried in the Code of Federal
Regulations.

Appendix D—Velerans® Benelils

#1 Stat. 1106

Pub. L. 95-128, Ock. 8, 1677
#5th Congress

An Act

To deny entitlement to veterans’
benefits to certain persons who would
otherwise become so entitled solely by
virtue of the administrative upgrading
under temporarily revised standards of
other than honorable discharges from
service during the Vietnam era; to
require case-by-case review under
uniform, historically consistent,
generally applicable standards and
procedures prior to the award of
veterans’ benefits to persons
administratively discharged under other
than honorable conditions from active
military, naval, or air service: and for
other purposes.

Be it enacted by the Senate and the
House of Representatives of the United
States of America in Congress
sssembled, That {a) section 3103 of Title
38, United States Code, is amended by—

{1) Inserting "or on the basis of an
absence without authority from active
duty for a continuous period of at least
one hundred and eighty days if such
person was digcharged under conditions
other than honorable unless such person
demonstrates to the satisfaction of the
Administrator that there are compelling
dreumstances to warrant such
prolonged unauthorized absence.” after
“deserter,” in subsection fa), and by
inserting a coma and “notwithstanding
any action subsequent to the date of
such discharge by a board established
pursuant to section 1553 of title 10™
before the period at the end of such
subsection; and

{2) Adding at the end of such section
the following new subsection:

“(e}(1) Notwithstanding any other
provision of law, (A) no beneiits under
laws administered by the Veterans'
Administration shall be provided, as a
result of a change in or new issuance of
a discharge under section 1553 of title
10, except upon a case-by-case review
by the board of review concerned,
subject to review by the Secretary
concerned, under such section, of all the
evidence and factors in each case under
published uniform standard (which shall
ve historically consistent with criteria
for determining honorable service and
shall not include any criterion for
ulomatically granting or denying such
thange or issuance) and procedures
g2nerally applicable to all persons
#dministratively discharged or released

fram active military, naval, or air service
under other than honorable conditons:
and (B) any such person shall be
afforded an opportunity to apply for
such review under such section 1553 for
a period of time terminating not less
than one year after the date on which
such uniform standards and pracedures
are promulgated and published.

“(2] Notwithstanding any other
provision of law—

“{A} No person discharged or released
from active military, naval, or air service
under other than honorable conditions
who has been awarded a general or
honorable discharge under revised
standards for the review of discharges,
(i) as implemented by the President’s
directive of January 19, 1977, initiating
further action with respect to the
President’s Proclamation 4313 of
September 16, 1974, (i) as implemented
on or after April 5, 1977, under the
Department of Defense’s special
discharge review program, or {iii) as
implemented subsequent to April 5,
1977, and not made applicable to all
persons administratively discharged or
released from active military, naval, or
air service under other than honorable
conditions, shall be entitled to henefits
under laws administered by the
Veterans' Administration except upon a
determination, based on a case-by-case
review, under standards (meeting the
requirements of paragraph (1) of this
subsection) applied by the board of
review concerned under section 1553 of
title 10, subject to review by the
Secretary concerned, that such person
would be awarded an upgraded
discharged under such standards;

“(B) Such determination shall be made
by such board, (i) on an expedited basis
after notification by the Veterans'
Administration to the Secretary
concerned that such person has
received, is in receipt of, or has applied
for such benefits or after a written
request is made by such person or such
determination, (if} on its own initiative
within one year after the date of
enactment of this paragraph in any case
where a general or honorable discharge
has been awarded on or prior to the
date of enactment of this paragraph
under revised standards referred to in
clause (A) (i); (ii). or (iii) of this
paragraph, or (iii) on its own initiative at
the time a general or honorable
discharge is so awarded in any case
where a general or honorable discharge
is awarded after such enactment date.

“If such bouard makes a preliminary
determination that such person would
not have been awarded'an upgraded
discharge under standards meeting the
requirements of paragraph (1) of this
subsection, such personal shall be

entitled to an appearance before the
board, as provided for in section 1553(c)
of title 10, prior to & final determination
on such question and shall be given
written notice by the board of such
prefiminary determination and of his ar
her right to such appearance. The
Administrator shall, as soon as
administratively feasible, notify the
appropriate board of review of the
receipt of benefits under laws
administered by the Veterans'
Administration, or the application for
such benefits, by any person awarded
an upgraded discharge under revised
standards referred to in clause (A) (i),
{ii). or (iii] of this paragraph wilh respect
to whom a favorable determination has
not heen made under this paragraph.”.

(b} (1) The Secretary of Defense shall
fully inform each person awarded a
general or honorable discharge under
revised standards for the review of
discharges referred to in section
3103(e){2)(A) (i), (ii). or (iii) of title 38,
United States Cade, as added by
subsection (a){2) of this section of his or
her right 1o obtain an expedited
delermination under section
3103{e}(2)(B)(i) of such title and of the
implications of the provisions of this Act
for each such person.

{2) Notwithstanding any other
provision of law, the Secretary of
Defense shall inform each person who
applies to a board of review under
section 1553 of title 10, United States
Code, and who appears to have been
discharged under circumstances which
might constitute a bar to benefits under
section 3103(a), of title 38, United States
Code, (A) that such person might
possibly be administratively found 1o be
entitled to benefits under laws
administered by the Veterans'
Administration only through the action
of a board for the correction of military
records under section 1552 of such title
10 or the action of the Administrator of
Veterans™ Affairs under section 3103 of
such title 38, and (B) of the procedures
for making application to such section
1552 board for such purpose and to the
Administrator of Veterans® AfTairs for
such purpose {including the right to
proceed concurrently under such
sections 3103, 1552 and 1553).

Section 2. Notwithstanding any other
provision of law, the Administrator of
Veterans' Affairs shall provide the type
of health care and related benefits
authorized to be provided under chapter
17 of title 38, United States Code, for
any disability incurred or aggravated
during active military, naval, or air
service in line of duty by a person other
than a person barred from receiving
benefits by section 3103(a) of such title,
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but shall not provide such health care
and related benefits pursuant to this
section for any disability incurred or
aggravated during a period of service
from which such person was discharged
by reason of a bad conduct discharge.

Section 3. Paragraph (18) of section
101 of Title 38, United States Code, is
amended to read as follows:

“(18) The term ‘discharge or release’
includes. (A) retirement from the active
military, naval, or air service, and (B)
the satisfactory completion of the period
of active military, naval, or air service
for which a person was obligated at the
time of entry into such service in the
case of a person who, due to enlistment
or reenlistment, was not awarded a
discharge or release from such period of
service at the time of such completion
thereof and who, at such time, would
otherwise have been eligible for the
award of a discharge or release under
conditions other than dishonorable.”

Section 4. In promulgating, or making
any revisions of or amendments to,
regulations governing the standards and
procedures by which the Veterans'
Administration determines whether a
person was discharged or released from
active military, naval, or air service
under conditions other than
dishonorable, the Administrator of
Veterans' Affairs shall, in keeping with
the spirit and intent of this Act, not
promulgate any such regulations or
revise or amend any such regulations for
the purpose of, or having the effect of,
(1) providing any unique or special
advantage to veterans awarded general
or honorable discharges under revised
standards for the review of discharges
described in section 3103[e)(2)(A) (i). (ii).
or (iii) of title 38, United States Code, as
added by section 1{a)(2) of this Act, or
(2) otherwise making any speciul
distinction between such veterans and
other veterans.

Section 5. This Act shall become
effective on the date of its enactment,
excepl that—

(1) Section 2 shall become effective on
October 1, 1977, or on such enaciment
date, whichever is later; and

(2) The amendments made by section
1(a) shall apply retroactively to deny
benefils under laws administered by the
Veterans' Administration, except that,
notwithstanding any other provision of
law.

(A) With respect to any person who,
on such enactment date is receiving
benefits under laws administered by the
Veterans' Administration, (i) such
benefits shall not be terminated under
paragraph (2) of séction 3103(e) of title
38, United States Code, as added by
section 1(a)(2) of this Act, until, (1) the
day on which a final determination not

favorable to the person concerned is
made on an expedited basis under
paragraph (2) of such section 3103(e), {I1)
the day following the expiration of
ninety days afler a preliminary
determination not favorable to such
person is made under such paragraph, or
(111) the day following the expiration of
one hundred and eighty days after such
enactmen! date, whichever day is the

earliest, and (ii) the United States shall ~

not make any claim to recover the value
of any benefits provided to such person
prior to such earliest day;

(B) With respect to any person
awarded a general or honorable -
discharge under revised standards for
the review of discharges referred 1o in
clause [A) (i), (ii), or (iii) of such
paragraph who has been provided any
such benefits prior to such enactment
date, the United States shall not make
any claim to recover the value of any
benefits so provided; and

(C) The amendments made by clause
(1) of section 1{a) shall apply. (i)
retroactively only to persons awarded
general or honorable discharges under
such revised standards and to persons
who, prior to the date of enactment of
this Act, had not attained general
eligibility to such benefits by virtue of (1)
a change in or new issuance of a
discharge under section 1553 of title 10,
United States Code, or (1) any other
provision of law, and (ii) prospectively
{on and after such enactment date) to all
other persons.

Dated: Murch 6, 1985,

William S. Roos, Jr.,

LT. JAGC. USNR, Federal Register Liaison
Officer.

[FR Doc, 85-5844 Filed 3-18-85; 8:45 am)
BILLING CODE 3810-AE-M

DEPARTMENT OF TRANSPORTATION
Saint Lawrence Seaway Development
Corporation

33 CFR Part 401

Assessment, Mitigation or Remission
of Penalties

AGENCY: Saint Lawrence Seaway
Development Corporation.

ACTION: Final rule.

SUMMARY: The Saint Lawrence Seaway
Development Corporation revises ils
rules on assessment, mitigation or
remission of penalties to reflect changes
necessitated by the reorganization of the
Corporation and to make certain
grammatical modifications.

EFFECTIVE DATE: March 19, 1985.

FOR FURTHER INFORMATION CONTACT:
Frederick A. Bush, Chief Counsel, Sain
Lawrence Seaway Development
Corporation, P.O. Box 44090,
Washington, D.C. 20026 {202) 426-3325

SUPPLEMENTARY INFORMATION: As i
result of the reorganization of the
Corporation on April 12, 1984, the
position of Resident Manager was
eliminated and the offices which the
Resident Manager had supervisory
authority and responsibility were
relocated under other Corporation
officials, the majority of which were
placed under the supervision of the
Chief Engineer. Because the Residen!
Manager had been authorized by the
Administrator of the Corporation to
administer the procedures set forth in
Subpart C of Part 401, 33 CFR, the
elimination of the Resident Manager's
position necessitated the designation of
another Corporation official. The
Corporation’s Chief Engineer has been
so designated and accordingly Subpart
Cis revised by changing “Resident
Manager" to “Chief Engineer."
Furthermore, also as a resull of the
Corporation’s reorganization the title
“General Counsel” was changed to
“Chief Counsel"” and Subpart C is
revised to reflect this change. Finally.
the Corporation is making a number of
grammatical revisions to Subpart C, the
most important of which is to eliminate
gender-specific references.

This rule is not @ major rule under
Executive Order 12291 or a significant
rule under the Department of
Transportation's Regulatory Policies and
Procedures, The Corporation certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities. This rule is «
technical change that will have no
economic impact. Consequently, no
Regulatory Impact Analysis, Regulatory
Evaluation, or Regulatory Flexibility
Analysis has been prepared in
connection with this rule.

Because this rule merely changes the
Corporation’s procedures and practice.
notice and an opportunity for comment
are not required. The Corporation also
finds good cause to make this rule
effective upon publication in the Federal
Register; The amendments merely
change a delegation of authority and
make minor editorial corrections.

List of Subjects in 33 CFR 401
Hazardous materials transportation.
Navigation (water), Penalties, Radio,

Reporting and record keeping
requirements, Vessels, Waterways.




