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Executive Order 12291. Any comments 
from OMB to EPA, and any EPA 
response to those comments, are 
included in the public record.
B. Regulatory F lexibility Act

Under the Regulatory Flexibility Act 
(15 U.S.C. 601 et seq., Pub. L. 96-354, 
September 19,1980), EPA certifies that 
this test rule will not have a significant 
impact on a substantial number of small 
businesses for the following reasons:

1. There are no small manufacturers of 
propylene oxide.

2. Small processors are not likely to 
perform testing themselves, or to 
participate in the organization of the 
testing effort.

3. Small processors will experience 
only minor costs in securing exemption 
from testing requirements.

4. Small processors are unlikely to be 
affected by reimbursement 
requirements.

C. Paperw ork Reduction Act
The information collection 

requirements contained in this rule have 
been approved by the Office of 
Management and Budget (OMB) under 
the provisions of the Paperwork 
Reduction Act of 1980, 44 U.S.C. 3501 et 
seq. and have been assigned OMB 
control number 2070-0033.
List of Subjects in 40 CFR Part 799

Testing, Environmental Protection 
Agency, Environmental Protection, 
Hazardous substances, Chemicals.

Dated: November 21,1985.
John A. Moore,
Assistant A dministrator for Pesticides and 
Toxic Substances.

PART 799— [AMENDED]

Therefore, Part 799 is amended as 
follows:

1. The authority citation for Part 799 
continues to read as follows:

Authority: 15 U.S.C. 2603, 2611, 2625.
2. New § 799.3450 is added to read as 

follows:

§ 799.3450 Propylene oxide.
(a) Identification o f test substance. (1) 

Propylene oxide (CAS No. 75-56-9) shall 
be tested in accordance with this 
section.

(2) Propylene oxide of at least 99.0- 
percent purity shall be used as the test 
substance in all tests.

(b) Person requ ired to submit study 
plans, conduct tests, and submit data.
(1) All persons who manufacture or 
process propylene oxide, other than as 
an inpurity, from January 10,1986, to the 
end of the reimbursement period shall 
submit letters of intent to conduct

testing or exemption applications, study 
plans, and shall conduct tests, and 
submit data as specified in this section, 
Subpart A of this Part, and Part 790 of 
this chapter.

(2) Persons subject to this section are 
not subject to the requirements
§ 790.30(a) (2), (5), and (6) and (b) and 
§ 790.87(a)(1) (ii) of this chapter.

(3) Persons who notify EPA of their 
intent to conduct tests in compliance 
with the requirements of this section 
must submit plans for those tests no 
later than 30 days before the initiation of 
each of those tests.

(4) In addition to the requirements of 
§ 790.87(a) (2) and (3) of this chapter, 
EPA will conditionally approve 
exemption applications for this rule if 
EPA has received a letter of intent to 
conduct the testing from which 
exemption is sought and EPA has 
adopted test standards and schedules in 
a final Phase II test rule.

(c) H ealth effects testing—(1) 
Developmental toxicity—(i) R equired  
testing. An inhalation developmental 
toxicity test in the rat shall be 
conducted with propylene oxide.

(ii) [Reserved].
(Information collection requirements 
approved by the Office of Management and 
Budget under control number 2070-0033)
[FR Doc. 85-28300 Filed 11-26-85; 8:45 am] 
BILLING CODE 6560-50-M

FEDERAL COMMUNICATIONS 
COMMISSION

47 CFR Part 64

[Gen. Docket No. 83-989; FCC 85-614]

Transmission of Obscene Materials

a g e n c y : Federal Communications 
Commission.
ACTION: Postponement of Effective Date 
of Final rule.

SUMMARY: In this action the Commission 
denies a petition for stay of the 
November 5,1985 effective date of 47 
CFR 64.201 (the “dial-a-porn" regulation) 
but, for administrative reasons, 
postpones the effective date of the 
Regulation until December 26,1985. 
Compliance with the regulation provides 
a defense to prosecution under 47 U.S.C. 
223(b).
e f f e c t iv e  DATE: December 26,1985. 
a d d r e s s : Federal Communications 
Commission, Washington, DC 20554.
FOR FURTHER INFORMATION CONTACT: 
Jacqueline E. Holmes, Common Carrier 
Bureau, Domestic Services Branch, (202) 
634-1860.

List of Subjects in 47 CFR Part 64

Communications Common Carriers, 

Memorandum Opinion and Order
In the matter of Enforcement of 

Prohibitions Against the Use of Common 
Carriers for the Transmission of Obscene 
Materials; Gen. Docket 83-989.

Adopted: November 14,1985. Released: 
November 21,1985.

By the Commission.

Introduction

1. Before the Commission is a Petition 
jointly filed by Carlin Communications, 
Inc. and Drake Publishers, Inc. 
(hereinafter “Petitioners”) seeking a stay 
of the effective date of the Commission’s 
“dial-a-porn” regulation1 pending 
judicial review of the Commission’s 
decision.2

2. In 1983 Congress amended section 
223 of the Communications Act of 1934 
to effectuate its purpose of restricting 
access by minors to obscene or indecent 
telephonic messages. The enabling 
legislation required the Commission to 
issue a regulation by June 5,1984, 
compliance with which would serve as a 
defense to parties prosecuted 
thereunder.3 Accordingly, on June 5,
1984 the Commission issued a Report 
and O rder4 adopting a regulation which 
provided a defense to prosecution under 
section 223 for “dial-a-pom” providers 
who restrict access by minors to 
obscene or indecent telephone messages 
by limiting the operational hours of the 
services or by requiring prepayment by 
credit card before transmission of the 
message begins.5

3. However, on November 2,1984, in 
Carlin Communications Inc. v. FCC, 749
F.2d 113 (2d Cir. 1984) [Carlin], the 
United States Court of Appeals for the 
Second Circuit set aside the 
Commission’s regulation. Without 
reaching issues concerning the 
constitutionality of the underlying 
statute, the court found that the 
Commission had failed to provide a 
convincing record adequately 
demonstrating that its operational hour 
regulation effectively restricts access by

* Second Report and Order, General Docket No.
83- 989, FCC 85-554, 50 FR 42699 (October 22,1985). 
The “dial-a-pom" regulation, 47 CFR 64.201, will 
become effective on November 25.1985.

2 Carlin Communications, Inc. and Drake 
Publishers, Inc. v. FCC, Civ. No. 85-4158 (2d Cir., 
filed October 22,1985).

3 Section 8(c) of the Federal Communications 
Commission Authorization Act of 1983, Pub. L. No. 
98-214, effective December 8,1983.

4 See note 1, supra.
8 Report and Order, General Docket 83-989, FCC

84- 253, 49 FR 24996 (June 19,1984). The order 
adopting the regulation was released June 5,1984, 
and was to become effective on July 19,1984.
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minors to the transmissions without 
unduly impairing the rights of adults to 
hear the messages.® Accordingly, the 
Commission issued a Second N otice o f  
Proposed Rulemaking (Second Notice)7 
seeking further information to augment 
the record in the proceeding. Parties 
were asked to comment regarding 
screening and blocking techniques 
implemented at telephone network 
facilities, those implemented at the 
premises of information providers, and 
blocking by use of terminal equipment. 
Parties were instructed to consider the 
effectiveness, technical feasibility and 
economic practicality of the blocking 
schemes entailed by each approach.

4. After examining the record, the 
Commission issued a Second Report and 
Order adopting a regulation under 
which “dial-a-porn" service providers 
must require an authorized access or 
identification code, or prepayment by 
credit card, before transmission of the 
messages begins. With respect to the 
authorized access or identification 
codes, to reduce instances of 
unauthorized use, the regulation 
requires “dial-a-porn” providers to issue 
the code by mail after reasonably 
ascertaining, through a written 
application procedure, that the applicant 
is not under eighteen years of age. 
Further, “dial-a-porn” providers must 
establish a procedure whereby codes 
will be immediately cancelled when 
providers become aware that such codes 
are lost, stolen or misused, or no longer 
desired.8 In its Second Report and 
Order, the Commission concluded that 
the operational hour limitation and, with 
the exception of the access code 
requirement, the various screening and 
blocking techniques proposed, were 
technically infeasible, overinclusive, 
ineffective, or improperly placed the 
burden of preventing minors’ access on 
the telephone subscriber. In contrast, the 
access/identification code regulation 
requires “dial-a-porn” providers to 
install access code equipment at their 
premises or to assume the financial 
responsibility for equipment installed at 
telephone company facilities. Of the 
alternatives available, it was found to
be the most effective means of 
restricting minors from obtaining access 
to the messages apd is the least 
restrictive of the rights of adults who 
wish to hear the transmissions. The 
“dial-a-pom” regulation is to become 
effective on November 25,1985.

5, Petitioners argue that their 
attempted compliance within the time

*749 F.2d at 121.
7 50 FR 10510 (March 8,1985).
8Second Report and Order; Appendix A.

allotted would force them to suffer 
irreparable injuries. They contend 
further that implementation of the 
regulation is technically impossible in 
the New York (NYNEX) region, and 
although theoretically possible, so 
expensive and time-consuming in 
regions other than NYNEX as to make 
business operations unprofitable. 
Petitioners argue that the Commission 
has adopted the regulation without 
regard to telephone company comments 
indicating that access/identification 
code equipment is presently unavailable 
at Carlin premises, NYNEX message 
distribution centers, or other telephone 
company facilities. Finally, they contend 
that the Commission’s latest “dial-a- 
pom” regulation is no more effective 
than the regulation previously adopted 
and is, in addition, unconstitutionally 
restrictive of the rights of adults to hear 
its messages.

Discussion

6. Section 1.429(k) of the 
Commission’s rules, 47 CFR 1.429(k), 
provides for issuance of a stay “upon 
good cause shown.” In making stay 
determinations, the Commission has 
relied upon the four-part test enunciated 
by the D.C. Circuit Court of Appeals in 
Virginia Petroleum Jobbers A ssociation  
v. F ederal Pow er Commission, 259 F.2d 
921, 925 (D.C. Cir. 1985), (Virginia 
Jobbers), as modified by Washington 
M etropolitan A rea Transit Commission 
v. H oliday Tours, 559 F.2d 841 (D.C. Cir. 
1977) [H oliday Tours). This four-part 
test requires a petitioner seeking a stay 
of an agency order to demonstrate (1) by 
a strong showing that it is likely to 
prevail on the merits of its appeal; (2) 
that without such relief it will suffer 
irreparable injuries; (3) whether 
issuance of the stay would substantially 
harm other parties interested in the 
proceeding; and (4) that issuance of the 
stay would further the public interest.9 
Congress directed the Commission to 
issue a regulation by June 5,1984, to 
restrict access to “dial-a-porn” services 
by individuals under the age of eighteen* 
Because issuance of the regulation is 
intertwined with its enforcement, there 
has been no enforcement of the statute 
to date.10 A stay of the regulation would

9 In Holiday Tours, the court stated that these 
factors are to be balanced in making stay 
determinations. Where petitioners demonstrate that 
three of the four factors strongly support the relief 
sought, a court “may exercise its discretion to grant 
a stay if the movant has made a substantial case on 
the merits. . . .” 559 F.2d at 843.

*°The Second Circuit explicity stated its 
presumption that section 223(b) would not be 
enforced in the absence of a Commission regulation 
governing the transmissions.

further postpone the effective date of the 
Commission’s regulation and, in turn, 
the effective date of the Congressional 
prohibition. Thus, it is within these 
constraining circumstances, governed by 
the four-part test enunciated in Virginia 
Jobbers, that the Commission must 
consider Petitioners’ request for a stay 
of the regulation.

7. Petitioners argue that they are likely 
to succeed on the merits of their 
constitutional arguments. They contend 
that the regulation is unduly restrictive 
of the rights of adults to hear the 
messages yet no more effective in 
restricting minors from obtaining access 
to the transmissions than other 
alternatives considered in this 
proceeding.11 Petitioners have not 
demonstrated that they are likely to 
succeed on the merits of their appeal. As 
noted by the Commission in its Second  
Report and Order, the first amendment 
does not guarantee unrestricted access 
to obscenity. Moreover, the Supreme 
Court has acknowledged generally the 
constitutional validity of the regulation 
of obscene material and indecent 
material that is easily accessible to 
minors.12 After carefully analyzing an 
expansive record, the Commission has 
concluded that the access/identification 
code regulation is the most effective yet 
least restrictive alternative available to 
effectuate Congress’ intent to prevent 
minors from obtaining access to the 
messages. Petitioners present no 
reasons which would cause us to alter 
this conclusion. Of course, any 
restriction of this kind raises 
constitutional concerns. However, here 
we have reviewed Petitioners’ concerns 
and we cannot find that their petition 
has sufficiently demonstrated that they 
are likely to succeed on the merits of its 
constitutional claims.

8. Petitioners contend that without 
issuance of a stay of the effective date 
of the regulation irreparable injury will 
result. Petitioners also contend that 
implementation of the access code 
requirement is technically infeasible, 
and that “there has been no evidence 
presented to the Commission that such 
technology even exists”.13 Petitioners’

11 Petitioners state that typically calls to "dial-a- 
porn” services are made on impulse. They argue 
that the access code requirement will unduly 
impede callers who realize that they must first 
submit an application for a code number and then 
await its distribution. Petitioners also argue that a 
minor, intent on hearing the messages, will find 
ways to obtain and circulate access/identification 
code numbers, thus circumventing the regulation 
and congressional intent. Petition at 14-15.

12 50 FR at 42708. See also, Miller v. California, 
413 U.S. 15 (1973); FCC v. Pacifica Foundation. 438 
U.S. 726 (1978).

13 Petition at 11.
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contention of irreparable injury is based 
on an unfounded assertion that 
implementation of our rule will result in 
loss of profitability, i.e., they will go out 
of business. This argument, intertwined 
with the position of likely success on the 
merits discussed above, is simply 
unsupported. There is no showing that 
an access code approach is 
unconstitutional, that implementation 
will cause cessation of business, or that 
there is unavailability of technology to 
implement access code recognition in 
either one-way or two-way “dial-it” 
service systems.14 Accordingly, we 
reiterate our finding that the regulation 
we adopted reflects nothing more than 
Congressional intent that service 
providers bear the burden of 
implementing the means used to restrict 
minors’ access to the messages they 
choose to transmit We find that any 
impact which may negatively affect 
these service providers—Petitioners fail 
to demonstrate will be other than 
minimal—is outweighed by the 
fulfillment of our statutory mandate to 
restrict access by minors to the "dial-a- 
pom” services.

9. Concerning whether issuance of a 
stay would substantially harm other 
parties in the proceeding, Petitioners 
argue that "in view of the fact that 
enforcement of the Regulation will 
destroy Petitioners' business, this 
irreparable injury clearly outweighs the 
injury, if any, to any other party to the 
proceeding if a stay is issued." Thus, 
Petitioners direct the Commission to 
"consider the constitutional rights of 
hundreds of thousands of individuals 
who voluntarily access Petitioners’

14 The Second Report and Order acknowledges 
that parties may choose to implement access code 
recognition schemes in two-way incoming trunks. 50 
FR at 42705. Telephone company comments 
submitted in this proceeding point out generally that 
where two-way “dial-it” transmissions are involved, 
calls may be routed directly to “dial-a-pom” 
providers. These providers may then modify 
existing equipment to implement a software 
controlled access code system similar to that 
utilized by several long distance telephone 
companies. See Comments of Mountain States 
Telephone, Northwestern Bell and Pacific 
Northwest Bell at 13 and Pacific Bell Comments at 4. 
See generally Comments of AT&T, BellSouth, and 
United States Telephone Association. (We note that 
many OCC subscribers access their services by 
utilizing a preassigned access code either on their 
telephones or on an inexpensive external pad.) 
Petitioners have included no new evidence in the 
Joint Petition for Stay demonstrating that 
implementation of a software supported access 
code recognition system at central distribution 
centers is infeasible in regions where a one-way 
dedicated network is utilized (i.e.. NYNEX and 
Ameritech). Even were this the case, the alternate 
availability of two-way service and the current use 
of two-way service in so many other locations 
constitutes adequate assurance that Petitioners* 
argument of irreparable harm through total loss of 
business is without substance.

service on a daily basis.” In asserting 
this claim, petitioners combine the third 
and fourth factors to be considered in 
making stay determinations. However, 
this argument fails to note key elements 
in the four-part analysis enunciated in 
Virginia Jobbers. Namely,

“. . . we must determine whether, despite 
showings of probable success and irreparable 
injury on the part of petitioner, the issuance 
of a stay would have a serious impact effect 
on other interested persons. Relief saving one 
claimant from irreparable injury, at the 
expense of similar harm caused another, 
might not qualify as the equitable judgment 
that a stay represents”.15

Concerning the public interest factor, 
the court goes on to state:

“In litigation involving the administration 
of regulatory statutes designed to promote 
the public interest, this factor [the public 
interest factor] necessarily becomes crucial. 
The interests of private litigants must give 
way to the realization of public purposes”.16

10. In this connection, we repeat that 
Petitioners have not provided specific 
information concerning the potential 
financial impact of alternative 
regulations. Neither do Petitioners make 
a specific financial demonstration that 
implementation of the rule will destroy 
their business. S ee para. 8, supra. 
Moreover, we find the public interest 
considerations crucial here. Congress 
has specifically mandated that the 
Commission adopt regulations which, in 
effect, restrict access by minors to 
obscene or indecent telephonic message 
services. The court has already 
explicitly found that “protecting minors 
from salacious material is no doubt [a] 
quite compelling" government interest. 
Carlin, 749 F.2d at 121 (Citation 
omitted.) Petitioners make no new 
factual assertions upon which we may 
conclude that the access/indentification 
code requirement is more burdensome 
and less effective than any other 
alternative. We therefore find that 
Petitioners have not made an adequate 
showing under the standards set forth in 
Virginia Jobbers  warranting a grant of a 
stay of the effective date of the 
Commission’s regulation.

11. Adm inistrative consideration. As 
noted above, n.2, Petitioners have filed 
for judicial review and stay of the 
Commission's regulations. It appears, 
however, that the court will not be able 
to hear arguments prior to the current 
effective date of our regulation, 
November 25. To avoid possible 
administrative complications arising out 
of our denial of Petitioner’s stay request 
pending the court’s stay hearing, we will

15 259 F.2d at 925.
16 Id.

postpone the effective date of our 
regulation until December 26,1985. 
Should the court issue its stay decision 
prior to that date, our postponement will 
dissolve. (This postponement will also 
afford Petitioners additional time in 
which to bring their systems into 
compliance with our regulation.)

Order
12. Accordingly, it is ordered that 

Carlin and Drake’s Joint Petition for 
Stay of the November 25,1985 effective 
date of 47 CFR § 64.201 is denied.

13. It is further ordered that the 
Secretary shall cause a copy of this 
Order to be sent to the Chief Counsel for 
Advocacy of the Small Business 
Administration in accordance with 
Section 605 of Regulatory Flexibility 
Act, 5 U.S.C. 605. The Secretary shall 
cause a copy of this Order to be printed 
in the Federal Register.

14. This action is taken pursuant to 
Section 8(c) of the Federal 
Communications Commission 
Authorization A ct o f1983, Pub. L. No. 
98-214, effective December 8,1983, and 
sections 4(i), 303(r), and 223(b) of the 
Communications Act of 1934, as 
amended.
Federal Communications Commission. 
William J. Tricarico,
Secretary.
[FR Doc. 85-28305 Filed 11-26-85: 8:45 am] 
BILLING CODE 7612-01-M

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety 
Administration

49 CFR Part 571

[Docket No. 83-10; Notice 2]

Federal Motor Vehicle Safety 
Standards; Windshield Defoggers

AGENCY: National Highway Traffic 
Safety Administration (NHTSA), 
Department of Transportation.
ACTION: Final rule.

SUMMARY: This notice amends Standard 
No. 103, W indshield D efrosting and  
Befogging Systems, to require that 
passenger cars, multipurpose passenger 
vehicles, trucks, and buses 
manufactured for sale in the 
noncontinental United States be 
equipped with defogging systems. The 
noncontinental United States includes 
such areas as Hawaii, Puerto Rico, the 
Virgin Islands, Guam, and American 
Samoa. The agency believes that 
adoption of this amendment will
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eliminate the safety hazard caused by 
fogging of vehicle windshields in 
vehicles without defogging systems in 
the damp weather prevalent in these 
geopraphic areas and having to 
manually wipe those windshields in 
order to see properly.
DATES: The effective date for this 
amendment is September 1,1987. 
ADDRESS: Petitions for reconsideration 
should refer to the docket and notice 
numbers set forth above and be 
submitted not later than December 27, 
1985, to: Administrator, National 
Highway Traffic Safety Administration, 
400 Seventh Street, SW., Washington, 
DC 20590.
FOR FURTHER INFORMATION CONTACT:
Mr. Kevin Cavey, Office of Vehicle 
Safety Standards, National Highway 
Traffic Safety Administration, 400 
Seventh Street, SW., Washington, DC 
20590 (202-426-2153).
SUPPLEMENTARY INFORMATION: Standard 
No. 103, W indshield Defrosting and  
Defogging System s, currently applies to 
passenger cars, multipurpose passenger 
vehicles, trucks, and buses which are 
manufactured for sale in the continental 
United States (including Alaska). The 
standard requires manufacturers to 
install systems which perform both 
windshield defrosting and defogging 
functions in those vehicles.

When the original rule was issued, the 
agency believed there was no 
justification for requiring defrosting 
equipment on vehicles manufactured for 
sale in the warm, humid regions of the 
noncontinental United States. Therefore, 
these vehicles are not required to be 
equipped with the combined windshield 
defrosting and defogging systems 
required under Standard No. 103. The 
noncontinental United States includes 
such areas as Hawaii, Puerto Rico, the 
Virgin Islands, Guam and American 
Samoa. Standard No. 103 is the only 
Federal motor vehicle safety standard 
which exempts vehicles manufactured 
for sale in the noncontinental United 
States.

Domestic manufacturers install 
combined defrosting and defogging 
systems on all passenger cars, 
regardless of where they are sold. 
However, several foreign manufacturers 
do not include any type of defrosting or 
defogging equipment on many of their 
vehicles sold in the noncontinental 
United States. For the reasons set forth 
below, this rule amends the standard to 
require all manufacturers to install, at 
their option, either a defrosting and 
defogging system or a defogging system, 
in all vehicles manufactured for sale in 
the noncontinental United States.

Safety Problem
On July 14,1983 (48 FR 32200), NHTSA 

issued a notice of proposed rulemaking 
which responded to a petition for 
rulemaking filed by Sunrise Motors, Inc. 
The petitioner claimed that windshields 
in the Virgin Islands fog up very badly 
in damp weather, creating a serious 
safety hazard in vehicles which do not 
have defogging systems. The petitioner 
therefore requested that manufacturers 
be required to install defogging systems 
in passenger cars sold in the Virgin 
Islands.

The agency reviewed the climatic 
conditions of the Virgin Islands as well 
as in the rest of the noncontinental 
United States and determined that the 
petitioner's claim that these Conditions 
are conducive to the occurrence of 
windshield fogging on a regular basis is 
accurate. The fogging occurs when a 
cool windshield comes into contact with 
warm, moist air and the water vapor in 
the air condenses in the form of a liquid 
on the windshield. All the geographic 
areas in question are characterized by 
high temperatures and high humidity. 
Windshield fogging is especially likely 
to occur in the morning hours.

Under these conditions windshield 
fogging reduces visibility, substantially. 
Thus, driving a vehicle without 
defogging equipment that clears the 
windshield automatically, poses a safety 
hazard. In addition, in the absence of 
defogging equipment, drivers try to 
manually wipe the windshield clean 
while driving—a process which itself is 
distracting and creates a safety hazard. 
The agency therefore believes that a 
vehicle without defogging equipment 
creates an unreasonable safety risk.
This is true not only for passsenger cars, 
the specific subject of the petition for 
rulemaking, but also for multipurpose 
passenger vehicles, trucks, and buses. 
Thus, the notice proposed to require 
windshield defogging systems in 
passenger cars, multipurpose passenger 
vehicles, trucks, and buses.

Automobile Importers of America,
Inc., supplied information concerning 
the sales of passenger cars by four 
foreign manufacturers in the 
noncontinental United States with and 
without defrost and defogging 
equipment. According to these data, 
more than 76,000 automobiles were 
shipped to the noncontinental United 
States in 1980 by these companies. 
Approximately 40,000 of these cars, 
representing 52 percent of the total, 
were not equipped with defrosting and 
defogging equipment. The total vehicle 
population without defogging equipment 
is likely to be larger when other 
passenger Gar imports, multipurpose

passenger vehicles, trucks, and buses 
are included; however, the agency does 
not have specific data on the total 
vehicle population. Therefore, a 
significant number of foreign- 
manufactured vehicles in these areas 
are being operated without a defogging 
system to improve visibility. This 
situation obviously increases the risk of 
motor vehicle accidents, injuries, or 
deaths.

Alternative Requirements

Three comments were received on the 
notice, two from vehicle manufacturers. 
None of the commenters on the notice of 
proposed rulemaking opposed this 
amendment to Standard No, 103.

Amending the standard to require 
vehicles manufactured for sale in the 
noncontinental United States to have 
defogging systems is not simply a matter 
of extending the applicability of the 
standard to the additional geographic 
areas. Standard No. 103 requires 
vehicles built for sale in the continental 
United States to have a system which 
defrosts as well as defogs. The standard 
does not currently specify separate 
performance requirements for defogging. 
Instead, for passenger cars, the 
defrosting requirements of the standard 
serve the double purpose of ensuring 
adequate defrosting and defogging 
performance. This is possible because 
the amount of heat necessary for 
adequate defrosting, i.e., for melting ice 
that forms on a windshield, also 
provides adequate defogging 
performance. For multipurpose 
passenger vehicles, trucks, and buses, 
the standard simply requires a 
windshield defrosting and defogging 
system and does not specify any 
performance requirements,

The agency does not consider it 
appropriate to extend the defrosting 
requirements of Standard No. 103 to 
vehicles manufactured for sale in 
Hawaii, Puerto Rico, the Virgin Islands, 
Guam, and American Samoa. Since 
those areas have warm climates, there is 
no safety need for vehicles to have a 
defrosting (as opposed to defogging) 
system.

This rule gives manufacturers the 
option of complying with the defogging 
requirement in alternative ways. 
Combination defrosting and defogging 
equipment can be installed in the 
vehicles. As noted earlier, domestic 
manufacturers currently do so in 
passenger cars. The agency’s rule also 
permits manufacturers to design a 
system with only defogging capability 
for installation in vehicles for sale in the 
noncontinental United States.
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There are two major ways to provide 
windshield defogging capability, by 
applying heat to the windshield or by 
dehumidifying the air inside the vehicle. 
The first method is the same as that 
used for defrosting, although less heat 
may be necessary for defogging. 
Therefore, a manufacturer may be able 
to design a defog-only system using heat 
application which is less expensive than 
a standard defrosting and defogging 
system. The second method, 
dehumidifying the air inside a vehicle, is 
considerably more expensive than the 
first method and therefore unlikely to be 
used for defogging only purposes. Since 
air conditioners dehumidify the air 
inside a vehicle in addition to cooling it, 
all vehicles equipped with air 
conditioners have defogging capability, 
whether or not they have a combined 
defrosting and defogging system. Thus, 
vehicles with air conditioners would not 
need an additional defogging system to 
meet this rule’s amendments.

The agency is not requiring a 
defogging system for side or rear 
windows of passenger cars, as 
requested by the petitioner. The primary 
problem created by fogging involves the 
windshield. For this reason, there is 
currently no requirement for side or rear 
window defogging equipment in 
vehicles manufactured for sale in the 
continental United States.

Toyota Motor Corporation suggested 
that an alternative defogging method be 
allowed which applies outside ambient 
air directly to the windshield using a 
boost ventilator system. The agency 
believes that the Toyota system would 
not be able to defog a windshield as 
quickly as the other alternatives, 
particularly when very high humidity 
conditions exist. Moreover, the agency 
has no data which show that a boost 
ventilator defogger system would 
provide equivalent defogging capability 
in multipurpose passenger vehicles, 
trucks, or buses. For these reasons, the 
agency will not permit the use of a boost 
ventilator defogger system for defog- 
only purposes under this amendment.
As stated earlier, the vehicle 
manufacturer will have the option of 
installing a windshield defog-only 
system which operates either by 
applying heat to the windshield or by 
dehumidifying the air inside the 
passenger compartment of the vehicles. 
Of course, a combined windshield 
defrosting and defogging system could 
be installed instead of a defog-only 
system.

Defogging Performance Requirements
Transportation Safety Consultants 

(TSG) stated that the defrosting 
performance requirements of the

standard should be amended to include 
other vehicles as well as passenger cars. 
In addition, TSC urged the agency to set 
specific defogging performance 
requirements for all vehicles.

The changes sought by TSC are 
beyond the scope of this petition. First, 
the agency did not propose to amend the 
defrosting requirements of Standard 103. 
Therefore, extending the current 
requirements for defrosters to other 
passenger vehicles is inappropriate as 
part of this rulemaking. In addition, the 
agency disagrees with TSC that a 
vehicle equipped with a combined 
defrosting and defogging system or an 
air-conditioning unit may not have 
adequate defogging capability. The 
agency also believes it is reasonable to 
require the installation of defogging 
equipment only, on vehicles 
manufactured for sale in thé 
noncontinental United States without 
specific defogging performance 
requirements, primarily because 
defogging equipment provides obvious 
and important safety benefits by 
improving visibility in these geographic 
regions.

Potential Benefits, Costs and Other 
Effects

The Agency has evaluated the 
economic and other effects of this final 
rule and determined that they are 
neither major as defined by Executive 
Order 12291 nor significant as defined 
by the Department’s Regulatory Policies 
and Procedures.

The safety benefits of this rule are 
difficult to quantify, as they usually are 
for crash avoidance safety standards. 
However, the agency believes there is 
no rationale for exempting vehicles 
manufactured for sale in the 
noncontinental United States from the 
requirement to install defogging 
equipment. As discussed earlier, there 
are adverse safety consequences that 
result from not having a defogger. 
Vehicles manufactured for sale in those 
location were only exempted from the 
defogging requirements because of an 
oversight. When Standard 103 was first 
proposed its provisions would have 
applied to the noncontinental United 
States. However, since the Standard 
also includes defrosting (i.e., deicing) 
requirements, it was recognized that 
these would be inappropriate for the 
noncontinental United States. Because 
of statutory deadlines for issuance of 
initial safety standards, the agency did 
not have time to re-propose only the 
defogging requirements and thus 
exempted the noncontinental United 
States from all the requirements of 
Standard 103. This rule corrects the 
oversight.

Although the agency cannot quantify 
the possible reduction in accidents, 
deaths, and injuries, requiring a defogger 
will improve safety by providing 
increased visibility through a vehicle’s 
windshield and by eliminating the need 
to manually wipe the windshield while 
driving. The agency’s final regulatory 
evaluation analyzes the potential effects 
on safety of this action.

The final regulatory evaluation also 
contains cost information prepared by 
the agency. NHTSA conducted an 
independent analysis of a complete 
Standard No. 103 defrosting and 
defogging system based on tear-down 
analyses of a Chevrolet Citation and a 
Plymouth Reliant. These costs are in the 
$60 to $68 per vehicle range which 
equates with the lower end of cost 
figures supplied by foreign 
manufacturers. As noted above, defog- 
only systems would cost less, if 
manufacturers choose to design that 
type of system, although the exact lower 
amount is not known. Since 
domestically produced vehicles already 
come equipped with defoggers, this 
rulemaking does not add any cost to 
manufacturers of those vehicles. The 
estimated cost of this rule would be $2.4 
million to $2.7 million for passenger cars 
sold by foreign manufacturers in these 
locales.

The agency believes that the effective 
date of this rule, September 1,1987, is 
reasonable, because this leadtime may 
be necessary for manufacturers to 
design defog-only systems if they choose 
this option for vehicles manufactured for 
sale in the noncontinental United States.

In accordance with the Regulatory 
Flexibility Act, the agency has 
evaluated the effects of this action and I 
certify that it will not have a significant 
economic effect on a substantial number 
of small entities. Accordingly, no 
regulatory flexibility analysis has been 
prepared. Manufacturers of motor 
vehicles, those businesses affected by 
these amendments, are generally not 
small businesses within the meaning of 
the Regulatory Flexibility Act. Small 
organizations and governmental units in 
the noncontinental United States, which 
purchase motor vehicles equipped with 
these defrosting and/or defogging 
systems, will not be significantly 
affected. Since the price increase is 
relatively small, no significant impact on 
small entities is anticipated.

Finally, the agency has analyzed the 
effects of this action under the National 
Environmental Policy Act. The agency 
has determined that the final rule will 
not have a significant effect on the 
quality of the human environment.
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List of Subjects in 49 CFR Part 571

Imports, Motor vehicles safety,
Rubber and rubber products, Tires.

PART 571—[AMENDED}

In consideration of the foregoing,
§ 571.103, W indshield D efrosting an d  
Defegging Systems, of Title 48 ol the 
Code of Federal Regulations is amended 
as follows:

1. The authority citation for Part 571 
continues to read as follows:

Authority: 15 U.S.C. 1392,1401,1403,1402 
delegations of authority at 49 CFR 1 5Q

§ 571.103 [Amended]

2. Paragraph S2 of § 571.103 is revised 
to read as follows:

S2. Application. This standard applies 
to passenger cars, multipurpose 
passenger vehicles, trucks, and buses.

3. Paragraph S4 is revised to read as 
follows:

S4. Requirements, (a) Except as 
provided* in paragraph (b) of this section, 
each passenger car shall meet the 
requirements specified in S4.1, S4.2, and: 
S4.3, and each multipurpose passenger 
vehicle, truck, and bus shaft meet the 
requirements specified in § 4.1.

(b) Each passenger car, multipurpose 
Dassenger vehicle, truck, and bus

manufactured for sale in the 
noncontinental United States may, at 
the option of the manufacturer, have a 
windshield defogging system which 
operates either by applying heat to the 
windshield or by dehumidifying, the air 
inside the passenger compartment o f the 
vehicle, in liieu of meeting the 
requirements specified by paragraph (a) 
of this section.

Issued on November 21,1985.
Diane K. Steed,
Adauatsiraior.
[FR Doe. 85-28288 Filed tt-26-85v 8:45 am]
BILLING CODE 4910-59-M
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Proposed Rules

This section of the FED ERA L REG ISTER  
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Maketing Service

7 CFR PART 1124

[Docket No. AO-368-A14]

Milk in the Oregon-Washington 
Marketing Area; Recommended 
Decision and Opportunity to File 
Written Exceptions on Proposed 
Amendments to Tentative Marketing 
Agreement and to Order

a g e n c y : Agricultural Marketing Service, 
USDA.
ACTION: Proposed rule.

s u m m a r y : This decision recommends 
changes in the Oregon-Washington milk 
order that will enable handlers to pool 
producer milk that is surplus to the fluid 
(bottling) needs of the market without 
costly, inefficient and unnecessary 
handling and hauling of the milk. The 
recommended changes would reduce the 
amount of milk that supply plants must 
deliver to pool distributing plants in 
order to meet pool performance 
standards, eliminate some of the 
deliveries of individual producers’ milk 
that are required to be made to pool 
plants if the remainder of the producers’ 
milk is to be eligible to be diverted to 
nonpool plants, and increase the amount 
of a handler’s supply of milk not needed 
for fluid use that may be moved from 
producers’ farms directly to nonpool 
plants for manufacturing use.

Other recommended amendments 
would cause the fluid equivalent of 
nonfluid milk receipts used in Class II 
products to be allocated to Class II use 
isntead of to Class III, and would 
provide that nonmember producers who 
are not paid under the Oregon State 
Quota plan may be paid directly by their 
handler rather than by the market 
administrator.

It is not recommended that the 
Department adopt a proposal to change 
the percentages by which base pounds 
are computed for producers who do not 
have assigned daily bases.

d a t e : Comments are due on or before 
December 17,1985.

ADDRESS: Comments (four copies) 
should be filed with the Hearing Clerk, 
Room 1079, South Building, United 
States Department of Agriculture, 
Washington, DC 20250.

FOR FURTHER INFORMATION CONTACT: 
Constance M. Brenner, Marketing 
Specialist, Dairy Division, Agricultural 
Marketing Service, United States 
Department of Agriculture, Washington, 
DC 20250, (202) 447-7311. 
SUPPLEMENTARY INFORMATION: This 
administrative action is governed by the 
provisions of sections 556 and 557 of 
Title 5 of the United States Code and, 
therefore, is excluded from the 
requirements of Executive Order 12291.

The Administrator of the Agricultural 
Marketing Service has certified that this 
action will not have a significant 
economic impact on a substantial 
number of small entities. The 
amendments would promote orderly 
marketing of milk by regulated handlers 
and would tend to ensure the use of 
efficient milk marketing practices.

Prior document in this proceeding:
Notice of Hearing: Issued July 3,1985: 

published July 9,1985 (50 FR 27972).

Preliminary Statement
Notice is hereby given of the filing 

with the Hearing Clerk of this 
recommended decision with respect to 
proposed amendments to the tentative 
marketing agreement and the order 
regulating the handling of milk in the 
Oregon-Washington marketing area.
This notice is issued pursuant to the 
provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601 et seq.), and the applicable 
rules of practice and procedure 
governing the formulation of marketing 
agreements and marketing orders (7 CFR 
Part 900).

Interested parties may file written 
exceptions to this decision with the 
Hearing Clerk, U.S. Department of 
Agriculture, Washington, DC, 20250, by 
the 20th day after publication of this 
decision in the Federal Register. Four 
copies of the exceptions should be filed.

• All written submissions made pursuant 
to this notice will be made available for 
public inspection at the office of the 
Hearing Clerk during regular business 
hours (7 CFR 1.27(b)).

Federal Register 

Vol. 50, No. 229 

Wednesday, November 27, 1985

The proposed amendments set forth 
below are based on the record of a 
public hearing held at Portland, Oregon, 
on July 24,1985, pursuant to a notice of 
hearing issued July 3,1985 (50 FR 27972).

The material issues on the record of 
hearing relate to:

1. Pool supply plant performance 
standards.

2. Producer delivery requirements.
3. Diversion limits.
4. Allocation of nonfluid milk receipts 

used in Class II products.
5. Payments to producers.
6. Producer base percentage.

Findings and Conclusions
The following findings and 

conclusions on the material issues are 
based on evidence presented at the 
hearing and the record thereof:

1. Pool supply plant performance 
standards.

The percentage of a supply plant’s 
receipts that must be shipped to pool 
distributing plants in order for the 
supply plant to be pooled should be 
decreased to 40 percent in the months of 
September, October and November, and 
30 percent in all other months. Supply 
plant pooling standards are currently 50 
percent in the months of October 
through December: 40 percent in 
September, January and February; and 
30 percent in the months of March 
through August.

Oregon Milk Marketing Federation 
(OMMF), a federation of three 
cooperative associations that 
historically have supplied milk to the 
Oregon-Washington market, proposed 
that the percentage of producer milk 
receipts that supply plants must provide 
to pool distributing plants in order to 
qualify as pool supply plants be 
reduced. The association members of 
the federation are Farmers Cooperative 
Creamery (Farmers), Oregon Jersey 
Cooperative (Oregon Jersey), and 
Tillamook County Creamery 
Association (Tillamook). Oregon Milk 
Marketing Federation markets the milk 
of 347 Grade A producers, or slightly 
over one-third of the producers pooled 
under the order at the time of the 
hearing. Farmers owns and operates a 
nonpool manufacturing plant at 
McMinnville, Oregon, which handles 
reserve supplies for4he Federation and 
for the market. The milk of Farmers’ 
producers, located throughout the 
marketing area, is pooled on the basis of
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direct deliveries to pool distributing 
plants; The milk of Oregon Jersey 
members, is received primarily at pool 
distributing plants and at nonpool 
cheese plants, Tillamook operates a 
large nonpool cheese manufacturing 
plant* a smalt fluid processing operation 
and, since 1983, a pool supply plant, all 
at the same location in Tillamook, 
Oregon*

The manager of the Federation 
testified that the supply plant operated 
by Tillamook is one of two supply plants' 
pooled under the Orgaon-Washington 
order. He stated that during the first five 
months of 1985, the Tillamook supply 
plant would not have met the orders’s  
present pooling standards if Tillamook 
had found it necessary to qualify all of 
its member producer milk supply for 
pooling through its supply plant. 
Tillamook’s entire producer milk supply 
did not have to be pooled through the 
Tillamook supply plant during that 
period because a letter requesting; that 
allowable diversions be computed on 
the basis of die cooperatives’ combined 
producer deliveries had been filed with 
the market administrator by Tillamook* 
Farmers and Northwest Diary men’s 
Association (NDA). The letter was 
terminated June 1,1985. In the absence 
of such a combining request, the witness 
stated, Tillamook would not he able to 
pool its entire supply of producer milk 
through it supply plant by shipping milk 
to distributing plants in Portland unless 
the percentages of milk required by the 
pool plant definition to be moved to pool 
distributing plants are reduced. The 
witness introduced data indicating that 
the percentage required to be delivered 
to pool distributing plants would have 
had to be approximately 10 percentage 
points lower in January and February of 
1985 if  Tillamook’s entire milk supply 
were to be eligible for pooling on the 
basis of its supply plant operations. He 

| testified that Tillamook could operate 
j within the present percentages only by 
moving milk received at the supply plant 
to Portiand-area distributing plants* 
unloading it into the distributing plants* 
then reloading the milk back into the 
same trucks and hauling it back to the 
Tillamook nonpool cheese 
manufacturing plant. Such an operation, 
was described by the witness as 
unecessarily burdensome and 

I expensive* and potentially harmful to 
I the quality of the milk handled.
I The OMMF witness described the 
Ithree cooperatives comprising the 
I Federation as playing a historically 
I important role in suppying the fluid 
Ineeds of the market and in providing 
■outlets for the reserve supplies of many 
l°f the market’s handlers* He explained

that the recent trends of production 
accelerating more rapidly than fluid 
demand, nationally as well as in the 
Northwest U.S., and the growth of 
norenember numbers and production in 
the Oregon-Washington market have 
resulted in the displacement of OMMF 
producer milk from distributing plants at 
which the cooperatives’ milk required in 
past years. The witness stated that 
because of these trends, the percentage 
of OMMF milk required by fluid 
handlers is declining at a rate greater 
than the decline in the marketwide 
percentage of producer milk used in 
Class I.

Statistics introduced by the witness 
shows production increases of OMMF 
members of nine percent for the first six 
months of 1985 over the same period in
1984. While OMMF production and 
OregiExn-Washington production in 
general have been increasing, 
production by nomnember producers " 
has increased at the still-higher rate of
11.1 percent from January-June 1984 to 
January—June 1985. The witness testified 
that as a  rufo nonmember milk in the 
Oregon-Washington market is used 
primarily in. fluid milk, supplemented 
when necessary by reserve supplies 
from cooperative sources* Consequently, 
he stated, increases in nomnember 
supplies cause lesser amounts of 
cooperative member milk to be required 
by distributing plants,, especially during 
times of flush production and low fluid 
consumption. According to the witness, 
OMMF’s problem in continuing to secure 
a large enough percentage of die 
market’s fluid sales to* assure that all of 
its members’ milk will be able to 
participate in the marketwide pool is 
further exacerbated by the fact that 
NDA, another large cooperative 
association operating in the marketing 
area* owns and operates three Darigold 
pool distributing plants that together 
account for a larger volume of Class I 
sales than any other distributing plant 
operator in the market. NDA production 
has increased at a rate similar to the 
production increases in the market as a 
whole, a trend that has resulted in less 
of OMMF’s suply of milk to be required 
by the Darigold plants. The milk 
produced by OMMF cooperative 
members* therefore* currently is being 
displaced from its historical fluid outlets 
by increased nonmember production 
and from the NDA-owned Darigold 
plants by NDA production, which also is 
rising significantly.

The increasing difficulty involved in 
finding sufficient fluid outlets for OMMF 
milk to assure its pool status is the 
principal problem confronting Tillamook 
in qualifying its supply plant for pooling.

It is clear from the testimony and 
exhibits presented that in some months 
Tillamook is not able to qualify all of its 
producer milk for pooling through its 
supply plant under the order's present 
supply plant shipping standards, and 
that increasing milk production in the 
market by both OMMF members, 
nonmeraber producers and NDA 
members will make the cooperative less 
able to qualify its supply plant for 
pooling. Therefore, it is appropriate at 
this time to reduce the delivery 
requirement for supply plants to reflect 
more nearly the prevailing market 
conditions. The preeentage should be 
reduced to the levels requested by 
OMMF* as those are the standards 
within which the Tillamook plant is 
expected to he able to operate. A 
requirement font 40 percent of a supply 
plant’s receipts be delivered to pool 
distributing plants during September, 
October and November* the months 
during which Class I utilization is at its 
peak, and 30 percent in other months, 
will assure that the plant will continue 
to have a  close association with the 
fluid market without requiring the 
cooperative to engage in inefficient and 
uneconomic hauling practices solely for 
the purpose of pooling its milk. 
Retention of the provision currently in 
the order that allows automatic pooling 
status for a  supply plant during foe 
months of March through August if it 
has qualified as a pool supply plant 
during the previous September through 
Februar period will help to ensure that 
unnecessary hauling costs will not be 
incurred during foe market’s months of 
high production relative to demand 
solely to keep the cooperative’s member 
milk pooled.

2. Producer delivery requirements.
The present order requirements that a 

new producer’s milk be delivered to a 
pool plant at least once during each of 
the two months following the original 
shipment and that every producer’s  milk 
be delivered at least once to a pool 
during; each month of September* 
October and November in order for foe 
producer's milk to be eligible for 
unlimited diversion to nonpool plants 
during the remainder of the year should 
be eliminated. In addition* the 
requirement that for a producer’s  milk to. 
be pooled; its first Grde A delivery must 
he* received at a  pool plant should be 
changed to require only that at least one 
delivery dining the producer’s first 
month on the market is received at a 
pool plant

Oregon Milk Marketing Federation 
proposed that the yearly “touch-base” 
requirement during the months of 
September through November be
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eliminated. Darigold, on behalf of 
Northwest Dairymen’s Association, 
concurred with the OMMF proposal and 
extended it to include the two months 
following a producer’s initial shipment 
to a pool plant.

The OMMF manager and the assistant 
manager of Tillamook testified in favor 
of their proposal to eliminate the annual 
requirement that each producer’s milk 
be received at a pool plant at least once 
during each of the months of September, 
October, and November. The OMMF 
manager explained that the provision 
has proven to be greatly inefficient and 
a sometimes costly problem for 
members producers and cooperatives in 
the market, and probably for some 
nonmember producers and proprietary 
handlers as well. The witness described 
the impact of the requirement on 
members of all three of the cooperatives 
comprising OMMF as causing shipments 
of milk to be made from areas of 
production near nonpool plants to pool 
plants 100 or more miles away solely to 
meet the order requirement. He stated 
that such shipment to pool plants 
displace the normal sources of milk for 
those plants, requiring the handlers to 
move their regular milk supplies to other 
outlets. Thus, he claimed, the provision 
requires unnecessary and uneconomic 
movements of milk and disrupts local 
procurement routes to assure that each 
producer’s milk is delvered to a pool 
plant. }

The witness stated that the annual 
“touch-base’’ requirement is the source 
of. numerous audit billings to handlers 
from the market administrator to 
reimburse the pool for milk disqualified 
for pooling because of failure to get 
some producers’ milk into pool plants 
during each of the three consecutive 
months. Such failure, he said, most often 
results from clerical or hauler errors in 
dealing with degraded milk and 
producers shifting between routes. He 
also explained that ins some cases 
failure to qualify producers in each of 
the three months has resulted in those 
producers failing to earn a daily Federal 
order base and thus not participating 
equitably in the marketwide base milk 
pool for a year.

The witness expressed the belief that 
producers established on the market 
should not have to qualify annually 
thereafter, and that the percentage limits 
on a handler’s allowable diversions 
assure that the handler’s milk supply is 
meeting the pooling standards on a 
collective basis. He stated that if the 
cooperative meets its overall 
performance standards for supplying 
milk to the market, it should make no 
significant difference which individual

producer’s milk is actually delivered to 
pool plants as long as the milk of each 
producer participating in the 
marketwide pool qualifies for Grade A 
status and is available to the market if 
and when needed.

The witness stated further that he 
could see no potential problem for 
distributing plants in obtaining needed 
milk supplies as a result of elimination 
of the annual “touch-base” requirement. 
He testified that retaining the 
requirement that each new producer’s 
milk be received at pool plants at least 
once during each of its first three 
months on the market would give 
producers an awareness of their 
obligation to the Glass I market. Under 
cross-examination, however, he 
indicated that individual dairy farmers 
very likely do not understand the order’s 
qualification requirements for pooling. 
The witness also testified that he had no 
disagreement with elimination of the 
requirement that a new producer’s first 
Grade A delivery be to a pool plant as 
long as at least one delivery in the 
producer’s first month of Grade A 
production is to a pool plant.

The Tillamook representative testified 
that elimination of the annual “touch- 
base” requirement would simplify the 
procedure of qualifying producers for 
pooling and for unlimited diversion to 
nonpool plants, and significantly reduce 
the costs of extra hauling for the 
purpose of assuring that each producer’s 
milk is delivered to a pool plant during 
each month of September, October and 
November. The witness stated that to 
date no Tillamook producers had failed 
to meet the individual producer delivery 
requirements, but that such a lapse 
would be inevitable at some point 
through oversight or error in the hauling 
or accounting procedures. The 
Tillamook witness also testified to the 
need for elimination of the requirement 
that a producer’s first Grade A delivery 
must be to a pool plant if any of the 
producer’s milk is to be eligible for 
pooling in that month.

A witness for Darigold testified in 
favor of eliminating not only the annual 
“touch-base” requirement, but the 
requirement that a producer’s milk be 
received at a pool plant at least once in 
each of the two months immediately 
following the month in which it is first 
pooled. He also urged that a new 
producer be required to deliver milk to a 
pool plant during his first month of 
association with the market rather than 
on his first day of such association. The 
witness stated that at the time the order 
was promulgated, there may have been 
a need to ensure that the milk of each 
producer in the market be received

regularly at pool plants so that their milk 
would be available when needed. He 
pointed out that since the early 1970’s, 
however, the Class I utilization 
percentage of the market has declined 
from over 70 percent to less than 50 
percent at the present time. In view of 
the fact that current production 
increases are significantly greater than 
the growth in Class I sales, the witness 
predicted that the Class I use percentage 
will continue to decline. Over the same 
period of time, he observed, the number 
of bottling plants has decreased greatly 
and the number of organizations 
controlling the milk supply has declined. 
Because of the combination of a 
centralization of control and a decrease 
in the percentage of Class I sales, the 
witness stated, there have been no 
problems in securing an adequate 
amount of milk for Class I needs, and 
the “touch-base” requirements are no 
longer necessary. He testified that the 
milk of producers located close to 
manufacturing plants should be allowed 
to be delivered to those plants, and be 
moved to Class I outlets only when it is 
really needed there. He stated that it is 
more efficient and economical to deliver 
producer milk to nearby plants, and that 
there are adequate milk supplies-to fill 
fluid needs located close-in to fluid 
processing plants. Therefore, the 
witness concluded, it is neither 
desirable nor economical to move milk 
from areas close to nonpool 
manufacturing plants to bottling plants 
in the city markets when that milk is not 
needed in those plants.

In regard to eliminating the delivery 
requirement for the two months 
immediately following a producer’s first 
delivery, the Darigold witness pointed 
out that those months may fall during 
the flush months of production when 
milk supplies are most surplus to the 
needs of the market. He stated that one 
delivery to a pool plant during a 
producer’s first month on the market 
should be sufficient to demonstrate that 
the producer’s milk is available for fluid 
use when and if needed. The witness 
testified that it should not be necessary 
to reroute a truck to a distant pool plant 
on the day a new producer enters the 
market, or during the two months 
immediately following the producer’s 
entry. For the purpose of delivering milk 
in the most efficient manner possible 
and at the least expense to dairy 
farmers, the witness expressed 
Darigold’s belief that a new produer’s 
initial delivery to a pool plant should be 
some time within the first month in 
which the producer becomes associated 
with the market, so that the handler has 
some flexibility in scheduling the
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delivery of the milk. He testified that 
milk delivered by a handler from a dairy 
farm to a nonpool plant after issuance of 
a farm health permit but before any 
delivery to a pool plant should be 
considered producer milk during the 
month.

As a conforming change to relaxation 
of the “touch-base” provisions of the 
order, the Darigold witness also 
suggested that the “Dairy farmer for 
other markets” provision should be 
changed to allow Grade A milk 
delivered to nonpool plants before any 
of the producer’s production is received 
at a pool plant to be considered a 
diversion of pooled producer milk. He 
stated that the current language of the 
provision would require the producer’s 
milk for the whole month to be 
considered nonpool, with the portion 
received at a pool plant considered a 
receipt from a “dairy farmer for other 
markets.”

The office manager for Northwest 
Dairymen’s Association testified about 
the specific administrative problems and 
hauling inefficiencies caused by the 
present order provisions. He stated that 
during the qualifying months of 
September, October and November,
NDA must move 30 to 35 loads of milk 
on special trips to pool plants to “touch 
base” for the producers involved. After 
the milk arrives at pool plants, the 
witness said, it then must be reloaded 
and shipped to nonpool plants where it 
can be used. He specified the cost of 
such special hauling arrangements as 
over $10,000 per month, costs which are 
in turn distributed back to the 
cooperative’s member producers.

In addition to the annual delivery 
requirements, the witness stated that the 
deliveries to pool plants required during 
each new producer’s second and third 
months of production on the market also 
cause handlers to incur additional 
hauling costs and inefficiencies. He 
described the difficulties of assuring that 
all producer milk is picked up and 
processed, especially during the months 
of flush production when processing 
plants are filled to capacity, and trying 
to reroute tankers to qualify new 
producers at the same time.

The NDA representative described the 
present order requirement that a 
producer’s first delivery of Grade A milk, 
be to a pool plant as very difficult to 
administer and offered several 
illustrations. He explained that the 
consequence of failing to meet the 
requirement is that none of the 
producer’s milk would be eligible for 
pooling for the producer’s entire first 
month of Grade A production, a status 
that would continue until the producer’s 
first delivery for a month is received at a

pool plant. He stated that problems of 
coordination with the Oregon State 
Department of Agriculture, which issues 
Grade A permits, can cause the 
cooperative to miss delivering a 
producer’s first Grade A production to a 
pool plant when the permit is backdated 
by the health authority, or to arrange for 
a producer’s milk to be delivered to a 
pool plant where it then fails to meet the 
State’s Grade A standards. The witness 
described the complexity of scheduling 
milk into pool plants solely for 
qualifying it for diversion while trying to 
coordinate the pick-up and delivery of 
producer milk to pool and nonpool 
plants by Darigold’s fleet of trucks and a 
number of contract haulers. He 
explained that some producers’ first 
deliveries must be made on weekends 
when some pool plants are not receiving 
milk. In that case, he said, the milk must 
be delivered to alternative plants, 
displacing their usual supplies of 
producer milk to still other plants. The 
extra milk movements involved in such 
coordination were described by the 
witness as costly and inefficient.

In view of the expensive, inefficient 
and unnecessary movements of milk 
undertaken by handlers to assure that 
the milk of all of their producers will be 
eligible to be included in the 
marketwide pool, the provisions of the 
order that require each producer’s milk 
to be received at least once at a pool 
plant during each of the months of 
September, October and November and 
during the producer’s second and third 
months on the market should be 
eliminated. The requirement that a 
producer’s first Grade A delivery must 
be received at a pool plant in order for 
any of the producer’s milk to be pooled 
in that month also should be removed. -? 
To the extent the “Dairy farmer for other 
markets” definition does not allow 
Grade A milk diverted ft> nonpool plants 
to be considered producer milk before a 
producer’s milk is delivered to a pool 
plant, that provision should be changed. 
However, all of a producer’s Grade A 
production for a given month should be 
pooled under this or another Federal 
order if any of it is to be pooled.

Elimination of the second- and third- 
month and annual “touch-base” 
requirements should have no effect on 
the ability of fluid milk outlets to attract 
the supplies of milk necessary to satisfy 
consumer demand. In combination with 
the increasing volume of Grade A 
production compared with the amount 
needed for Class I use in the Oregon- 
Washington market, the milk of 
nonmembers that is regularly received 
at pool distributing plants and the 
supply of NDA milk that is associated 
with the Darigold plants, the order’s

diversion limits and supply plant 
shipping standards should assure that 
pool distributing plants will experience 
no difficulty in obtain adequate supplies 
of milk.

Also, requiring handlers to cause a 
producer’s first Grade A delivery to be 
received at a pool plant if any of such 
producer’s Grade A production for the 
month is to be pooled is an unnecessary 
standard in this market. Before any of a 
producer’s milk is pooled, it should be 
demonstrated that the handler of the 
milk has the ability and is willing to 
deliver the milk to a pool plant. 
However, the pooling process takes 
place after the end of the month in 
which milk is produced and delivered. 
Therefore, the order should provide that 
a producer’s qualifying delivery'to a 
pool plant may be made at any time 
during the producer’s first month on the 
market.

3. Diversion limits.
The limit on the percentage of a 

handler’s total milk supply that may be 
diverted to nonpool plants should be 
relaxed as proposed by the Oregon Milk 
Marketing Federation. The change 
would increase the present 60-percent 
diversion limit in all months to a limit of 
70 percent in the months of September 
through November, January and 
February; and 80 percent in the months 
of December, March and April. No 
diversion limit should apply during the 
months of May through August. A 
proposal by Darigold to increase 
diversion limits to 80 percent during the 
months of September through April with 
no limits in other months should not be 
adopted.

The OMMF manager testified about 
the difficulties of assuring that all of the 
milk of OMFF members would be able 
to continue participation in the 
marketwide pool while operating within 
the order’s present diversion limits. He 
explained that the demand by pool 
distributing plants for milk from the 
OMMF cooperatives has declined as 
milk production in the market has 
increased. He attributed the loss of the 
OMMF cooperatives’ fluid market to the 
disproportionate growth in the number 
of nonmember producers and their 
production and the role played by 
NDA’s producers in supplying their 
Darigold plants. The witness stated that 
as milk production increases seasonally,- 
more of the market’s Class I use is 
absorbed by nonmember producers 
whose milk is shipped to proprietary 
distributing plants, and by NDA 
members supplying Darigold plants. 
Consequently, less of the OMFF milk is 
needed for use at fluid processing plants

V
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when milk production is at its peak. If 
handled most economically, milk 
produced in excess of fluid needs must 
be diverted to manufacturing uses. Milk 
surplus to the needs of the fluid market 
could be received first at pool plants, the 
witness said, then reloaded and shipped 
to nonpool plants where it could be 
used. Such extra handling and hauling 
would enable a cooperative to qualify 
all of its milk supply for pooling within 
the order’s diversion limits. However, he 
characterized such movements as costly 
and uneconomical, and detrimental to 
milk quality.

The witness stressed the importance 
of assuring that all of the OMFF milk 
continue to be subject to the order’s 
marketwide pooling and pricing 
provisions. He stated that a large 
volume of Grade A milk, eligible and 
available for fluid use but eliminated 
from the pool by failure to meet 
diversion limits, would create a very 
disruptive influence in the marketing 
area. Such a situation, he predicted, 
would result in the unpooled producers 
searching competitively for a fluid outlet 
for their milk to regain pool status and 
be able to share in the pool. He referred 
to the sort of potentially disruptive 
situation that might result from 
depooling large amounts of producer 
milk as one of the factors that 
necessitated the creation of Federal milk 
marketing orders.

The OMFF manager also emphasized 
the importance of retaining OMFF milk 
supplies in the pool as a necessary 
reserve for serving the supplemental 
needs of the market. He described the 
needs of distributing plants for milk 
supplies as fluctuating according to the 
day of the week, with less milk being 
required on weekend days, and greater 
volumes on weekdays. He explained 
that because of the supplemental 
function served by OMFF’s milk 
supplies, the effect of distributing plants’ 
daily fluctuation in demand has a 
disproportionate effect on the daily 
volume of OMFF milk required by 
distributing plants.

The witness submitted an exhibit that 
showed the daily variability of OMFF 
movements of milk to pool plants during 
the months of January and June 1985. 
January is generally a month of 
seasonally low production and 
relatively high Class I use.In June, Class 
I use is generally at its lowest level in 
relation to milk production, which is at 
or near its seasonal peak. The exhibit 
showed that in January 1985, OMFF’s 
largest daily volume of sales to pool 
plants was more than three times the 
amount of OMFF milk required at pool 
plants on the lowest-volume weekend

day. The amount of milk delivered to 
fluid processing plants on the highest- 
volume day in January represented 
approximately 60 percent of OMFF’s 
average daily production for the month. 
During the month of January in total, 
however, only 43 percent of OMFF’s 
milk was received at pool plants, with 
the remaining 57 percent diverted to 
nonpool plants.

For the month of June 1985, the largest 
volump of OMFF milk moved to pool 
plants on any day was more than twice 
the smallest daily volume, and was 
approximately 40 percent of the average 
daily supply of OMFF milk during June. 
However, during the whole month of 
June, only 27 percent of OMMF’s milk 
supplies were delivered to pool plants, 
with 73 percent diverted to nonpool 
plants. It is apparent from these 
statistics that OMFF producers play a 
significant role in handling the 
necessary reserve milk supplies of the 
market. At the same time, it is also 
evident that OMFF cannot handle its 
entire milk supply in the most efficient 
and economic manner without an 
increase in the order’s present diversion 
limits.

A witness representing Darigold, Inc., 
testified in favor of Darigold’s proposal 
to increase the Oregon-Washington 
order’s diversion limits from 60 percent 
in each month to 80 percent during the 
months of September through April, with 
no limit effective for the months of May 
through August. The witness 
characterized the current limits as too 
restrictive in view of the large volume of 
milk in the market relative to the use of 
milk in Class I products, and the 
absence of alternative markets. He 
stated that Northwest Dairymen’s 
Association has experienced no 
difficulty in meeting the current 60- 
percent limit on diversions, and had 
assisted other cooperatives in qualifying 
their milk supplies by joining them in 
requesting that the deliveries of NDA’s 
and the other cooperatives’ milk be 
combined for the purpose of determining 
allowable diversions. The Darigold 
witness predicted that other 
cooperatives in the market might 
experience difficulties within the near 
future in meeting the 60-percent 
diversion limit, since milk production is 
over the level of the previous year. He 
stated that even Darigold may have 
trouble operating within the present 
diversion limit without engaging in 
artificial and uneconomic interplant 
movements of milk if milk production 
continues to increase at present rates.

The Darigold representative 
recommended that the diversion limits 
be increased to 80 percent for the

months of September through April with 
no limit during the May through August 
period on the basis that such diversion 
limits would be similar to provisions of 
the neighboring Puget Sound-Inland 
order which, he said, permit the efficient 
handling and routing of producer milk.
He stated that there have been no 
problems in that market in securing 
adequate supplies of milk for Class I 
use, despite the higher diversion limits 
there.

The Darigold witness presented no 
statistical evidence that would indicate 
that diversion limits should be increased 
by 20 percentage points. His testimony 
that NDA has had no difficulty in 
operating within the present 60-percent 
limit and, indeed, has been able through 
combination of deliveries to assist other 
cooperatives in assuring that their milk 
supplies will be eligible for pooling 
indicates that the limits adopted herein 
would be adequate to assure that NDA 
will continue to be able to pool its 
member producer milk supply on the 
Oregon-Washington market without 
resorting to inefficient and 
uneconomical movements of milk. The 
assertion that diversion percentages in 
the Oregon-Washington milk order 
should be the. same as those in Puget 
Sound-Inland is not persuasive. The two 
markets historically have different Class 
I use percentages, with the Oregon- 
Washington Class I percentage 
approximately 10 points higher than the 
same statistic for Puget Sound-Inland. A 
diversion limit that allows 80 percent of 
the producer milk supply for the Puget 
Sound-Inland market to be diverted to 
nonpool manufacturing plants may 
therefore be too high to assure that pool 
plants in the Oregon-Washington 
market receive enough prpducer milk to 
satisfy their Class I needs.

It is apparent from analysis pf the 
data supplied by the Oregon Milk 
Marketing Federation that during some 
months the organization currently finds 
it impossible to limit its diversions of 
producer milk to 60 percent of its 
production without engaging in 
unnecesary and inefficient movements 
of milk to pool plants. The 70-percent 
limit proposed by OMFF for the months 
of September through April, with no 
limit on diversions during May through 
August, should allow the Federation to 
assure the continued pooling of the milk 
of all of its members. Projections of 
production and OMFF deliveries to pool 
plants, based on the statistics in the 
hearing record and current rates of 
increase in production, indicate that the 
70-percent limit should accommodate 
OMFF activities for at least the next 
year. There is no reason to base
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diversion limits on the assumption that 
production will continue to increase 
indefinitely at the same rate as it had for 
the last few months of statistics in the 
hearing record. Therefore, a 70-percent 
diversion limit, which is adequately 
supported by the hearing record, would 
appear to be more appropriate for the 
Oregon-Washington market at the 
present time than an 80-percent limit, for 
which there is no basis beyond 
conjecture.

4. Allocation o f nonfluid m ilk receipts 
used in Class II products.

The allocation provisions of the order 
should be changed to begin deducting 
the fluid milk equivalent of nonfluid 
milk receipts used to produce Class II 
products first from Class II used instead 
of from Class III, as proposed by 
Umpqua Dairy Products Company 
(Umpqua).

Umpqua urged that the portion of the 
classification provisions common to 
most milk orders that allocates to Class
II use nonfluid milk receipts used in 
Class II products be incorporated in the 
Oregon-Washington milk order. The 
witness testified that Umpqua has Class
III use in the form of diversions of 
producer milk to a nonpool cheese plant, 
butter churned at the dairy and 
shrinkage (milk lost or unaccounted for 
in hauling and processing). He stated, 
however, that in only 5 of the 17 months 
preceding the hearing was any producer 
milk at Umpqua allocated to Class III 
except as shrinkage. All of the producer 
milk diverted to the cheese plant or 
churned into butter during 12 of the 
preceding 17 months was allocated to 
Class II and billed to Umpqua at the 
Class II price because under the order 
nonfluid receipts used in Class II 
products are deducted first from Class 
III use. This reduced the Class III use 
available for allocation purposes to the 
extent that producer milk receipts had to 
be allocated to Class II use. The witness 
explained that although Umpqua is 
obligated to the pool at the Class II price 
for milk use in Class III products but 
allocated to Class II, the handler is 
unable to recover more than the Class
III price from the cheese plant operator 
or from sales of butter. He introduced an 
exhibit showing that the present 
treatment of nonfluid milk receipts in 
the allocation sequence costs Umpqua 
an average of $440 per month more than 
if the nonfluid receipts were allocated 
the the class in which they are used. In 
addition to the cost of the present 
allocation sequence, the witness 
explained that determining the cost of 
putter production in advance is 
impossible given the unknown factor of 
the class to which the skim milk and

butterfat used to produce butter will be 
allocated.

The Umpqua representative included 
in his testimony data computed by the 
market administrator’s office for the first 
five months of 1985 that show the 
impact the proposed change would have 
on the Oregon-Washington pool. The 
total pool values for the five months 
would have declined by an average of 
$6,830 per month, resulting in an average 
reduction in the weighted average price 
to producers of .4 cents per 
hundredweight. For none of the five 
months would the effect on producer 
prices have been as much as a whole 
cent.

Under cross-examination, the witness 
stated that the solids in nonfluid milk 
products are necessary ingredients in 
the manufacture of ice cream, and are 
not merely lower-cost substitutes for 
producer milk. Use of such receipts does 
not, therefore, displace producer milk 
from Class II use to Class III. Under 
further questioning, the witness 
determined that, in fact, if the solids ip 
producer milk receipts were easily 
extractable, producer milk would be a 
lower-cost source of solids than nonfluid 
milk products.

A spokesman for a proprietary 
handler operating two distributing 
plants regulated under the Oregon- 
Washington Federal milk order and two 
under the Puget Sound-Inland order 
testified in support of Umpqua's 
proposal. He stated that allocation of 
nonfluid milk receipts used in Class II 
products under the Puget Sound-Inland 
order is done as proposed by Umpqua, 
and that the allocation provisions of the 
Oregon-Washington order should be 
amended to be the same as those in the 
Puget Sound-Inland order. He pointed 
out that the difference between the 
Class II and III prices in Oregon- 
Washington was a constant 25 cents per 
hundredweight for a number of years. 
However, he said, with the recent 
advent of advance Class II pricing, the 
price difference between the two classes 
varies by month, and has been as much 
as 60 cents. The witness stated that the 
potentially greater price difference 
between the two classes makes it more 
important that the nonfluid receipts used 
in Class II products be allocated to 
Class II.

The Darigold witness testified in favor 
of adoption of Umpqua’s proposal to 
amend the allocation provisions. He 
stated that the classification provisions 
in the neighboring Puget Sound-Inland 
order and Oregon-Washington order 
should be the same so that handlers in 
the two markets who compete with each 
other for Class I and Class II sales

would all be operating under the same 
rules and procedures.

The Oregon Milk Marketing 
Federation manager testified in favor of 
amending the order’s allocation 
procedure as proposed by Umpqua. Ih 
addition, the brief filed by OMMF on the 
basis of the hearing record stated that 
the present allocation provision has the 
effect of upgrading the allocation of 
producer milk from Class III to Class II 
by assigning it to a use category in 
which it could not have been used. 
Curly’s Dairy, a proprietary handler 
regulated under the order, filed a letter 
supporting the proposal. There was no 
opposition to the proposed amendment.

There is ample testimony and data in 
the record to support adoption of the 
proposal to allocate nonfluid milk 
receipts used in Class II products to 
Class II use. It is evident that nonfluid 
milk products are needed in the 
production of Class II products and 
cannot be used interchangeably with 
producer milk for those purposes. 
Allocation to Class H use of the nonfluid 
milk receipts used in Class II products 
therefore could not have the effect of 
displacing producer milk from Class II 
use to the lower-valued Class III use.

It is also apparent that the present 
allocation sequence for nonfluid milk 
receipts creates accounting problems 
and unjustified extra costs for pool plant 
operators producing ice cream and other 
Class II products which require the use 
of nonfluid milk ingredients. These 
additional costs have the potential of 
making Oregon-Washington pool 
handlers unable to compete, not just 
with pool handlers in neighboring 
orders, but also with nonpool handlers 
manufacturing the same products.

5. Paym ents to producers.
The order should be changed to allow 

handlers to make direct final payments 
to their nonmember producers who are 
not paid on the basis of the State of 
Oregon Quota payment plan. At the 
present time, producers paid on the 
basis of their Federal order base and 
who are not members of a cooperative 
association must receive their final 
payments for each month’s production 
from the market administrator. An 
amendment proposed by Umpqua Dairy 
Products Company would allow the 
handlers of such producers’ milk to 
make direct payment for their milk 
rather than channeling payments 
through the market administrator.

The proposal was presented by 
Umpqua Dairy’s secretary-treasurer and 
office manager. He explained that an 
Umpqua nonmember producer •. 
previously paid under the Oregon quota 
system recently decided to drop his .
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quota and be paid on his Federal order 
base. The witness expressed his surprise 
and dismay at the fact that final 
payment to the producer could no longer 
be made by Umpqua, but would have to 
be made by the market administrator. 
The witness stated that handlers are 
entrusted with the responsibility of 
paying assigned bills out of the amounts 
due to producers and making deductions 
for their insurance, and should be able 
to have the personal connection with the 
producer of issuing the check for final 
payment.

A witness representing Carnation 
Company testified in favor of the 
proposal. He stated that the handler 
does all the accounting involved in 
paying producers and issues final 
payments to all of its other nonmember 
producers, so that adoption of such a 
procedure would not require an 
additional burden for handlers. The 
witness pointed out that allowing 
handlers to pay their own producers 
would save the market administrator the 
time and effort of doing so, and might 
reduce the cost of administering the 
order.

Witnesses for both Darigold and 
OMMF testified that the cooperative 
associations favored the proposal as 
contributing to the efficiency of the 
operation of the market administrator’s 
office. There was no opposition to 
adoption of the proposal, either in 
testimony at the hearing or in post
hearing briefs.

Handlers ought to be able to make 
direct payments to the milk producers 
who represent their regular source of 
supply. The proposal made by Umpqua 
Dairy would enable them to do so, and 
should be adopted. Under the order’s 
present provisions, the handler of the 
milk of a nonmember producer paid 
under the Federal base plan may pay 
various obligations on behalf of the 
producer and must make an advance 
payment for milk shipped by the 
producer during-the first 15 days of the 
month, but may not issue the producer’s 
final payment check for the month. The 
market administrator must issue the 
final payment to such producers, but 
does not make any payments directly to 
producers who are members of 
cooperative associations or who are 
paid under the Oregon State Quota 
system. Adoption of the proposal should 
remove the extra procedures required in 
both the handlers’ and market 
administrator’s payment process to 
accomplish the payment of nonmember 
Federal base producers, and thereby 
allow their operations to run more 
efficiently.

According to the language of the 
proposed amendment, a handler’s

failure to make any payments due under 
the order to producers or to the market 
administrator would cause payment 
responsibility to revert to the market 
administrator until the handler’s 
obligations are kept current for a three- 
month period.

A new § 1124.33 entitled “Reports of 
payments to producers” should be 
added to the order to assure that the 
market administrator receives a copy of 
the final payment statement to each 
nonmember producer paid under the 
Federal base plan. The completed 
payroll should show the pounds of base, 
excess and total milk for which the 
producer is being paid, its butterfat 
content, the respective prices and total 
values of the milk, any adjustments and 
deductions, and the net amount paid to 
the producer. The check number and 
date of payment should also be 
reported.

6. Producer base percentages.
A proposal by Darigold to increase 

the percentage by which base pounds 
are computed for a producer who has 
not earned a daily base should not be- 
adopted. Under the provisions of the 
order, producers are paid a higher, or 
“base”, price for the portion of their 
production which does not exceed the 
daily average of their production during 
the market’s base-building The base
building period is the market’s four low 
months of production, usually January. 
February, November and December. 
Bases are computed and issued each 
February 1 on the basis of the previous 
year’s four low months. A producer who 
has not earned a daily base by 
producing milk for at least 90 days 
during the previous year’s base-building 
period will have base pounds computed 
as a percentage of each month’s 
production instead of using a daily 
average production history as a base. 
The percentage used for each month is 
specified in the order, and varies by 
month from 45 to 70 percent.

The witness representing Darigold 
testified that the base portion of the 
production of a.producer who has not 
earned a daily base should be 
calculated by multiplying each month’s 
production by 80 percent rather than by 
the present percentages specified in the 
order. He based the proposal on his . 
contention that the present rates are not 
reflective of the current seasonality of 
production of dairy farmers in the area, 
and that they are unduly restrictive for 
producers who might wish to enter the 
Oregon-Washington market. The 
Darigold representative stated that a 
producer entering the market after 
February 1 in a given year would not 
earn a daily base until February two 
years later. As a result, the producer

would be paid on the present variable 
base percentages for nearly two years. 
He further stated that the percentage of 
base pounds of producers on the market 
averages approximately 87 percent of 
their total production, and that the base 
pounds of producers entering the market 
without an earned base average only 
61.3 percent of their total production.

The Darigold witness testified that the 
monthly base percentages in the 
Oregon-Washington order have not 
changed since the order was 
promulgated in 1970, on the basis of a 
1968 hearing. He asserted that the 
seasonal pattem of production in the 
market has changed considerably since 
then, while the percentages by which 
base pounds are computed for producers 
without earned base have not been 
adjusted to reflect the market’s changed 
seasonality. The witness described at 
length the history of the calculation of 
base percentages in the Puget Sound 
market in the 1950’s, and stated that the 
base percentages in the Oregon- 
Washington order were derived from 
those percentages. He advocated 
updating the base percentages in the 
Oregon-Washington order by use of the 
same method used to adjust the Puget 
Sound percentages annually. By 
comparing monthly production in the 
current year with the average 
production for the four low production 
months of the previous year, the witness 
showed that seasonal variation of 
production in the Oregon-Washington 
market in 1984 was markedly less than 
that in Puget Sound in 1953, and 
somewhat less than in the Oregon- 
Washington market in 1971. He 
concluded that because seasonality of 
production has declined in the 
Northwest since 1953, base percentages 
should be constant throughout the year. 
He also concluded that because use of 
the formula used under the Puget Sound 
order in the 1950’s to determine base 
percentages yields an average 
percentage of 84.9 for Oregon- 
Washington for 1984, the appropriate 
updated base percentage of Oregon- 
Washington would be 80 percent.

The proponent witness testified that 
base percentages in the Puget Sound 
order were adjusted downward from an 
initial range of 55 to 85 percent to a 
range of 45 to 70 percent, and indicated 
that the adjustment was needed because 
producers were relinquishing their daily 
bases to be paid on percentage bases 
while their production was increasing. 
As a corollary to the Darigold proposal, 
the witness proposed that the producers’ 
option of relinquishing their earned 
daily bases be eliminated from the 
Oregon-Washington order so that
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producers would be prevented from 
choosing to be paid on percentage bases 
in order to increase their monetary 
returns while increasing production. He 
also proposed that any producer who 
transfers his earned daily base to 
another producer but continues to 
produce milk should not be able to use 
the monthly percentages provided by 
the order to be paid the base price for 
some of his production. Although neither 
of the additional two proposals was 
included in the hearing notice, the 
witness expressed his belief that both 
proposals are directly related to the 
question of percentage bases, and are 
important to the proper use and function 
of the order as proposed to be amended.

Under cross-examination, the witness 
indicated that if the base percentage 
were increased to 80 percent, he 
expected that some producers presently 
pooled under the Puget Sound-Inland 
order would attempt to pool their milk 
on the Oregon-Washington weighted 
average price, which is generally about 
20 cents per hundredweight higher than 
the blend price in the Puget Sound- 
Inland market. He further testified that 
as producers changed from the Puget 
Sound-Inland market to the Oregon- 
Washington market, the Class I 
utilization percentage and prices paid to 
producers in the Puget Sound-Inland 
market would increase, while the Class I 
utilization percentage and producer 
prices in the Oregon-Washington market 
would decline. Although the witness 
stated that there probably would not be 
enough producer movement between the 
two markets to cause any significant 
change in the utilization percentage or 
prices paid to producers in either 
market, he also said that there are a lot 
of dairy farmers located in areas from 
which they could supply milk to either 
market. He indicated that the current 
base percentages are very likely the 
factor that has restrained producer 
movement from the Puget Sound-Inland 
market to the Oregon-Washington 
market. The witness stated that the 
purpose of a base plan is to even out 
seasonal variations in production, and 
that production in the Oregon- 
Washington market has become very 
level.

A representative of Carnation 
Company opposed the proposal on the 
basis that its adoption would lead to 
economic hardship for Carnation’s 
nonmember producers whose milk is 
pooled under the Oregon-Washington 
order. He agreed that the lower 
producer price received by producers 
paid on percentage bases helps to keep 
producers from shifting from the Puget 
Sound-Inland market to the Oregon-

Washington market. However, the 
witness expressed his company’s 
concern that an increase in the returns 
to producers paid on percentage bases 
would cause Carnation producers in the 
Chehalis area to change Federal order 
markets, leaving Carnation with a 
shortage of milk to supply its Seattle 
plant. He testified that Carnation 
currently pays a premium to its 
producers who are pooled on the Puget 
Sound-Inland market, and that any 
change in the present equilibrium 
between the two markets that would 
encourage producers to change markets 
would create an unstable marketing 
condition.

The Carnation witness calculated that 
a new producer on the Oregon- 
Washington market who was paid on an 
80-percent base would have received a 
price of $12.11 for his milk in June 1985, 
compared to the Oregon-Washington 
weighted average price of $12.10 for the 
same month. He stated that such a price 
available to a producer who has no 
established relationship with the market 
would have the effect of attracting a 
flood of milk to the Oregon-Washington 
market from the Puget Sound-Inland 
market until the producer prices of the 
two markets are equal. He asserted that 
the result of lowering Oregon- 
Washington producer prices to the level 
of Puget Sound-Inland prices would be 
unfair to Oregon dairymen who have 
worked hard to produce at the amount 
of their base and keep their price 
advantage. The witness estimated that 
there are approximately 30 to 40 Puget 
Sound-Inland producers in the Chehalis 
and Yakima Valley areas that may find 
it advantageous to change to the 
Oregon-Washington market if they 
could obtain a higher price for their 
milk. He indicated that the 80-percent 
base proposal, if adopted, would 
increase the prices avilable to those 
producers enough to cause them to 
change markets and flood the Oregon- 
Washington market with unneeded 
supplies of milk that would serve only to 
depress producer prices. The witness 
credited the Federal order base plan and 
the Oregon State Quota system with 
discouraging uncontrolled production 
increases and thereby keeping surplus 
supplies in check. He expressed concern 

' that an 80-percent base provision would 
have the opposite effect. Under cross- 
examination, the witness also made the 
point that relaxing supply plant pooling 
standards, diversion limits and “touch- 
base” requirements will make it much 
easier for the milk of producers with no 
real on-going association with the 
Oregon-Washington market to be 
pooled, and that the 80-percent base

provision would allow such producers to 
enjoy a share of the pool equivalent to 
that accruing to producers with a long
standing role as suppliers of the fluid 
needs of the market.

An Oregon-Washington producer 
testified against adoption of the 
proposal. He stated that increasing the 
percentage base to 80 percent would 
have the effect of blending down the 
base price to producers already 
supplying the market while paying 
higher prices to new producers on the 
market than they are currently receiving. 
He questioned paying new producers a 
larger share of the base pool than 
producers who currently supply the 
Oregon-Washington market but produce 
less than 80 percent base milk. The 
witness testified that giving new 
producers a larger market share than the 
percentage they currently receive would 
only encourage additional milk 
production at a time when there are 
already excessive surplus supplies on 
the market which may result in 
additional government support price 
reductions.

A producer board member of Portland 
Independent Milk Producers, a 
cooperative association representing 35 
to 40 producers pooled under the 
Oregon-Washington order, testified in 
opposition to the proposal. He stated 
that the proposal would allow an 
advantage to new producers wishing to 
ship to the Oregon-Washington market, 
and encourage unneeded additional 
production. The witness testified that in 
view of the present surplus of milk 
production, there is no injustice in 
requiring a new producer to ship milk at 
a slight disadvantage to established 
producers while earning a base within 
the system.

The Oregon Milk Marketing 
Federation manager testified that the 
Federation does not find it necessary to 
amend the order’s base plan in any way. 
He quoted the promulgation decision (34 
F R 17701) as justifying the order’s 
present base percentages as “adjusted 
seasonally to reflect the supply situation 
in the market. The lower rates in the 
flush production months should not 
encourage new producers to coftxe on 
the market at a time when their 
production is not needed for Class I use. 
Neither are the stated percentages low 
enough to discourage entry into the 
market of a producer who intends to 
become permanently associated with 
the market.” The witness testified that 
the base plan has not served as a barrier 
to the entry of new producers to the 
market, and introduced an exhibit that 
showed steadily increasing milk 
supplies in the market from 1971 through
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1984 at an average annual rate of 4 
percent. Over the same period, Glass I 
use in the market increased at an 
average annual rate of only 2.4 percent. 
On the basis of that data, the witness 
concluded that adjustment of the base 
plan cannot be supported on the basis 
that it has brought about any milk 
shortage in the market. Instead, he 
stated, the declining relationship 
between Class I sales and production 
should not be reinforced by encouraging 
new producers to enter the market. The- 
witness testified that the present 
percentage base provisions have 
discouraged seasonal dumping of 
surplus supplies from other markets on 
the Oregon-Washington market, and 
have helped to discourage wide 
seasonal fluctuations in the production 
of Oregon-Washington producers. He 
pointed out that if the present base plan 
has had the effect of excluding 
producers from the market, base would 
have developed a market.value of its 
own. The fact that Federal order base 
never has developed any significant 
value, he testified, is an indication that 
it does not serve to exclude the milk of 
new producers.

The OMMF witness testified that 
OMMF does not expect the Oregon- 
Washington base plan to prevent the 
shifting of producers between markets. 
In view of the present price difference 
between the Oregon-Washington and 
Puget Sound-Inland markets, he 
conceded, such a shift is inevitable. He 
stated that OMMF would prefer to see a 
shift that is gradual and orderly, rather 
than one which would lead to the 
development of excess manufacturing 
capacity that would in turn provide an 
incentive to continue levels of surplus 
production in order to operate 
manufacturing plants at an efficient 
level. Under cross-examination, the 
witness indicated that during peak 
periods of milk production, there is not 
enough manufacturing capacity in the 
Oregon-Washington market to provide 
outlets for the surplus production of 
producers already on the Oregon- 
Washington market.

A base plan is incorporated in an 
order for the purpose of smoothing out 
seasonal fluctuations of production.
Such fluctuations tend to occur in 
opposite directions as fluctuations in 
demand for fluid milk. In the fall and 
winter months, when consumption of 
fluid milk is highest, milk production is 
generally at its lowest level of the year. 
Handlers needing milk for bottling 
purposes take a larger proportion of the 
market’s supplies during the fall and 
winter months. In the spring and early 
summer, however, milk production

peaks at the same time consumer 
demand for fluid milk products has 
declined. Plants that operate for the 
purpose of manufacturing storable dairy 
products out of surplus milk may find it 
difficult to handle all of the milk that is 
produced in excess of fluid consumption 
during the market’s flush production 
period.

The variable base percentages were 
included in the Oregon-Washingtori 
base plan as part of an attempt to level 
out production fluctuations through the 
year. According to proponent’s 
testimony, the present base plan 
appears to have had the desired effect 
on seasonal fluctuations, However, 
although seasonal variation of 
production in the Oregon-Washington 
market has leveled out since 
promulgation of the order in 1970, 
seasonality is still a feature of milk 
production in this market. The month of 
highest average daily production in both 
1982 and 1983 exceeded the month of 
lowest average daily production by over 
12 percent. For 1984, the seasonal 
fluctuation declined to 10 percent but 
increased to over 19 percent in 1985. The 
years of 1984 and 1985 are unreliable for 
use in analysis of any milk production 
trends, however, because of the 
existence of the paid diversion program 
which was in effect from January 1984 
through March 1985 for the purpose of 
encouraging dairy farmers to reduce 
production. Because of increasingly 
higher levels of milk production, 
seasonal peaks in production place at 
least as much burden on the capacity of 
the market to handle large surplus milk 
supplies as they did when seasonal 
variations in production were greater 
and the general level of production was 
lower. For this reason, it would be at 
least as undesirable to encourage new 
producers to enter the market during the 
months of high production at the present 
time as it was in 1970 when the order 
was promulgated and the present base 
percentages were included. It is 
apparent that the provisions of the 
present base plan have been effective in 
evening out seasonal fluctuations of 
production in the Oregon-Washington 
market. Adoption of a constant base 
percentage could very well reverse this 
trend and result in increased seasonal 
variations. Therefore, a constant base 
percentage throughout the year should 
not be adopted,

Federal milk orders cannot contain 
provisions that serve as barriers to the 
entry of any new producers or handlers 
who otherwise would have an 
opportunity to supply the needs of the 
market. In relation to the proposal to 
adopt a year-round percentage base of

80 percent, however, it cannot be found 
that the present variable base 
percentages accomplish such a barrier. 
There is testimony in the hearing record 
that producers convert freely from 
Grade B to Grade A status, and that new 
producers enter the market and 
established producers leave it, just as in 
any market without such a base plan. 
Given the average percentage that base 
pounds are of total producer milk, 
however, there may be some basis for 
increasing the variable percentages used 
to compute base pounds. Unfortunately, 
optimal percentages are not easily 
discernible from the hearing record.
Until there is some indication that the 
present base percentages are causing 
disorderly marketing conditions, or that 
other base percentages would improve 
milk marketing conditions under the 
order, there is no basis upon which to 
change them.

With respect to producers wishing to 
change from the Puget Sound-Inland 
market to the Oregon-Washington 
market, such producers would be able to 
change markets with only a small 
decrease in price below what they have 
been receiving under the Puget Sound- 
Inland market. After being associated 
with the Oregon-Washington market for 
one base-earning period, the producer 
would be issued an earned daily base.
Of cbuise, a producer who changes 
markets as a result of a plant gaining 
pool status under the Oregon- 
Washington market would be eligible 
for a full producer base on the basis of 
milk deliveries to that plant! It is 
apparent from studying the pool 
statistics for the Puget Sound-Inland and 
Oregon-Washington markets for the 
months of July and August 1985 1 that 
the present Oregon-Washington base 
plan provisions present no barrier to the 
entry of producers previously pooled 
under the Puget Sound-Inland market. 
The number of producers pooled under 
the Puget Sound-Inland order declined 
by 92 from July to August, while the 
number of producers pooled under the 
Oregon-Washington order increased by 
88. At the same time, the difference 
between the Puget Sound-Inland arid 
Oregon-Washington weighted average 
prices declined from 20 cents to 8 cents. 
Any price advantage enjoyed by 
Oregon-Washington producers appears 
to be rather vulnerable, and evidently 
not at all well-protected by the variable 
base percentages in the Oregon- 
Washington base plan.

10fficial notice is taken of the Market 
Administrator's Report for Federal Order Nos. 124, 
125 and 135 for the months of August and 
September 1985, Vol. 10, Nos. 8 and 9.
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If the proposal to change the base 
percentage to a constant 80 percent 
were adopted, it would not be possible 
to include the Darigôld representative’s 
suggested corollary to the proposal to 
eliminate the option of a producer to 
relinquish his earned base in favor of 
being paid on a percentage base. That 
part of the proposal is one on which 
producers would probably want an 
opportunity to comment. Failure to give 
adequate notice in the notice of hearing 
that such an amendment would be 
considered would constitute unfair 
treatment of such producers, and could 
not be justified. The witness had 
indicated that elimination of the base 
relinquishment option was important to 
the 80-percent base amendment. 
However, it would be inequitable to 
allow new producers to enter the market 
with a guarantee that 80 percent of their 
production would be base while 
depriving established producers of the 
same assurance. •

Rulings on Proposed Findings and 
Conclusions

Briefs and proposed findings and 
conclusions were tiled on behalf of 
certain interested parties. These briefs, 
proposed findings and conclusions and 
the evidence in the record were 
considered in making the findings and 
conclusions set forth above. To the 
extenf that the suggested findings and 
conclusions filed by interested parties 
are inconsistent with the findings and 
conclusions set forth herein, the 
requests to make such findings or reach 
such conclusions are denied for the 
reasons previously stated in this 
decision.

General Findings
The findings and determinations 

hereinafter set forth supplement those 
that were made when the Oregon- 
Washington order was first issued and 
when it was amended. The previous 
findings and determinations are hereby 
ratified and confirmed, except where 
they may conflict with those set forth 
herein.

(a) The tentative marketing agreement 
and the order, as hereby proposed to be 
amended, and all of the terms and 
conditions thereof, will tend to 
effectuate the declared policy of the Act;

(b) The parity prices of milk as 
determined pursuant to section 2 of the 
Act are not reasonable in view of the 
price of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply and demand 
for milk in the marketing area, and the 
minimum prices specified in the 
tentative marketing agreement and the 
order, as hereby proposed to be

amended, are such prices as will reflect 
the aforesaid factors, insure a sufficient 
quantity of pure and wholesome milk, 
and be in the public interest; and

(c) The tentative marketing agreement 
and the order, as hereby proposed to be 
amended, will regulate the handling of 
milk in the same manner as, and will be 
applicable only to persons in the 
respective classes of industrial and 
commercial activity specified in, a 
marketing agreement upon which a 
hearing has been held.
Recommended Marketing Agreement 
and Order Amending the Order

The recommended marketing 
agreement is not included in this 
decision because the regulatory 
provisions thereof would be the same as 
those contained in the order, as hereby 
proposed to be amended. The following 
order amending the order, as amended 
regulating the handling of milk in The 
Oregon-Washington marketing area is 
recommended as the detailed and 
appropriate means by which the 
foregoing conclusions may be carried 
out.

List of Subjects in 7 CFR Part 1124
Milk marketing orders, Milk, Dairy 

products.

PART 1124— MILK IN THE OREGON- 
WASHINGTON MARKETING AREA

1. The authority citation for 7 CFR 
Part 1124 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as 
amended (7 U.S.C. 601-674).

2. Section 1124.2 is revised to read as 
follows:

§ 1124.2 Dairy farmer for other markets.
“Dairy farmer for other markets” 

means any person who produces milk in 
compliance with the inspection 
requirements of a duly constituted 
health authority and from whose farm 
milk previously has been received at a 
pool plant, if during the month milk from 
the same farm that was produced in 
compliance with the inspection 
requirements of a duly constituted 
health authority is received at a nonpool 
plant (except an other order plant) as 
other than a diversion from a pool plant.

3. In § 1124.9, paragraph (b) the text 
preceding paragraph (b)(1) is revised to 
read as follows:

§1124.9 Pool plant 
* * * * *

(b) a supply plant from which not less 
than 40 percent in any month of 
September through November and not 
less than 30 percent in any other month, 
of the total quantity of milk that is

physically received at such plant from 
dairy farmers eligible to be producers 
pursuant to § 1124.11 (excluding milk 
received at such plant as diverted milk 
from another plant, which milk is 
classified in Class III under this order 
and is subject to the pricing and pooling 
provisions of this or another order 
issued pursuant to the Act) or diverted 
as producer milk to another plant 
pursuant to § 1124.13, is shipped in the 
form of a fluid milk product (except as 
filled milk) to a pool distributing plant or 
is a route disposition in the marketing 
area of fluid milk products (except filled 
milk) processed and packaged at such 
plant; Provided, That:
* * * * *

4. In § 1124.11, paragraphs (a) and (b) 
are revised to read as follows:

§1124.11 Producer. 
* * * * *

(a) A cooperative association may 
divert for its account to a nonpool plant 
the milk of any producer whose milk has 
been received previously at a pool plant 
or is received subsequently at a pool 
plant in the same month. The aggregate 
quantity diverted may not exceed 70 
percent in the months of September, 
October, November, January and 
February and 80 percent in the months 
of December, March and April. No 
diversion limit shall apply during the 
months of May through August. Two or 
more cooperative associations may have 
their allowable diversions computed on 
the basis of the combined deliveries of 
milk by their member producers if each 
association has filled such a request in 
writing with the market administrator on 
or before the first day of the month such 
agreement is effective. This request shall 
specify the basis for assigning any over
diverted milk to the producer members 
of each cooperative association 
according to a method approved by the 
market administrator.

(b) A handler in its capacity as the 
operator of a pool plant may divert for 
his account to a nonpool plant the milk 
of any producer whose milk has been 
received previously at a pool plant or is 
subsequently received at a pool plant in 
the same month, and who is not a 
member of a cooperative association 
which is diverting milk pursuant to 
paragraph (a) of this section during the 
month. The aggregate quantity diverted 
may not exceed 70 percent in the 
months of September, October, 
November, January and February, and 
80 percent in the months of December, 
March and April, of the producer milk 
received at or diverted from such 
handler’s pool plant(s) and for which the 
operator of such plant(s) is the handler
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during the month. No diversion limit 
shall apply during the months of May 
through August.
* ★  ★  . .

5. A new § 1124.33 is added to read as 
follows:

§ 1124.33 Reports of payments to 
producers.

On or before the 25th day after the 
end of the month, each handler paying 
producers who have not authorized a 
cooperative association to receive 
payment for their milk, and whose milk 
is not subject to the Oregon Base Plan 
pursuant to § 1124.68, shall report to the 
market administrator in detail and on 
forms prescribed by the market 
administrator as follows for each such 
producer:

(a) The producer’s name, address and 
days of delivery;

(b) The total pounds of milk received 
from such producer, the average 
butterfat test thereof, and the pounds of 
butterfat contained in the producer’s 
milk;

(c) The pounds of base and excess 
milk for each producer;

(d) The value of each producer’s milk 
at the base and excess prices for the 
month;

(e| The nature and amount of any 
adjustments to and deductions from the 
payments due each producer; and

(f) The net amount of the payment 
made to each such producer for milk 
delivered during the month.

6. In § 124.46, paragraphs (a)(4) and 
(a)(5)(i) are revised to read as follows:

§ 1124.46 Allocation of skim milk and 
butterfat classified.
★  ★  * It '

(а) * * *
(4)(i) With respect to a plant that was 

fully regulated in the preceding month 
under this or any other Federal milk 
order providing for a similar allocation 
of beginning inventories of packaged 
fluid milk products:

(o) Subtract from the remaining 
pounds of skim milk in Class I the 
pounds of skim milk in packaged fluid 
milk products in inventory at the 
beginning of the month; and

(б) Subtract from the pounds of skim 
milk in Class II the pounds of skim milk 
in packaged cream in inventory at the 
beginning of the month;

(ii) Subtract from the pounds of skim 
milk in Class II, the pounds of skim milk 
in other source milk (except that 
received in the form of a fluid milk 
product or cream) that is used to 
produce, or added to, any product 
specified in § 1124.41(b), but not in 
excess of the pounds of skim milk 
remaining in Class II;

(5) * * *
(i) Other source milk in a form other 

than that of a fluid milk product or 
cream that was not subtracted pursuant 
to paragraph (a)(4)(ii) of this section;
★  A ★  ♦ ★

7. In § 1124.82, paragraphs (c) (1) and
(2) are revised and a new paragraph 
(c)(3) is added to read as follows:

§ 1124.82 Payments from the producer- 
settlement fund.
★  ★  * * *

(c) * * *
(1) To each cooperative association 

authorized to receive payments due 
producers who market their milk 
through such cooperative association, 
and which is not subject to the Oregon 
Base Plan pursuant to § 1124.68, an 
amount equal to the aggregate of the 
payments calculated pursuant to 
paragraph (a) of this section for all 
producers certified to the market 
administrator by such cooperative 
association as having authorized such 
cooperative association to receive such 
payments;

(2) To the Director, Milk Audit and 
Stabilization Division, Oregon State 
Department of Agriculture, for each 
producer and cooperative association 
for milk subject to the Oregon Base Plan 
pursuant to § 1124.68, the aggregate of 
the payments otherwise due such 
individual producers and cooperative 
associations pursuant to paragraph (b) 
and paragraph (c)(1) of this section; and

(3) To each handler who so requests, 
for milk received by the handler from 
producers who have not authorized a 
cooperative association to receive 
payment for their milk and whose milk 
is not subject to the Oregon Base Plan 
pursuant to § 1124.68, an amount equal 
to the sum of the individual payments 
otherwise due such producers pursuant 
to paragraph (a) of this section subject 
to the provisions of § 1124.86. The 
handler then shall pay the individual 
producers the amounts due them on or 
before the date specified in paragraph 
(b) of this section. Any handler who the 
market administrator determines is or 
was delinquent with respect to any 
payment obligation under this order 
shall not be eligible to participate in this 
payment arrangement until the handler 
has met all prescribed payment 
obligations for three consecutive 
months.

Signed at Washington, DC, on November 
20,1985.
William T. Manley,
Deputy Administrator, Marketing Programs. 
[FR Doc. 85-28297 Filed 11-26-85; 8:45 am] 
BILLING CODE 3410-02-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 1,27, and 29

[Docket No. 24848; Notice No. 85-13]

Helicopter Minimum Flightcrew

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Advance notice of proposed 
rulemaking (ANPRM), invitation for 
interested persons to submit comments.

SUMMARY: This advance notice proposes 
to establish a minimum flightcrew of at 
least two pilots for helicopters where 
power controls (throttles) are not 
incorporated as a part of the pilot’s 
collective control. During engine 
emergency conditions, the pilot needs to 
keep his hands on the primary controls 
(collective and cyclic) to maintain the 
aircraft within authorized flight limits. 
Unless the power control is a part of the 
collective control, exceptional pilot skill 
may be required to control a helicopter 
and take the necessary corrective 
actions relating to an engine emergency. 
This action results from previous public 
comments identifying power control 
location as a significant safety concern. 
DATES: Comments must be received on 
or before May 25,1986. *
ADDRESSES: Comments on the advance 
notice may be mailed in duplicate to: 
Federal Aviation Administration, Office 
of the Chief Counsel, Attn: Rules Docket 
(AGC-204), Docket No. 24848, 800 
Independence Avenue, SW., 
Washington, DC 20591, or delivered in 
duplicate to: Room 916, 800 
Independence Avenue, Washington, DC 
20591. Comments delivered must be 
marked Docket No. 24848. Comments 
may be inspected in Room 916 between 
8:30 a.m. and 5 p.m., weekdays, except 
Federal holidays.
FOR FURTHER INFORMATION CONTACT: 
Mr. J. S. Honaker, Regulations Program 
Management (ASW-111), Rotorcraft 
Standards Staff, Aircraft Certification 
Division, Federal Aviation 
Administration, P.O. Box 1689, Forth 
Worth, Texas 76101, telephone (817) 
877-2552 or FTS 734-2552. 
SUPPLEMENTARY INFORMATION: 

Comments Invited
Interested persons are invited to 

participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Comments relating to 
the environmental, energy, or economic 
impact that might result from adopting


