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person designated in such account’s 
prospectus as authorized to consummate 
transactions in such contracts, and any 
principal underwriter of or dealer in 
such contracts shall be permitted to 
apply the initial purchase payment for 
any such contract at a price based on 
the current net asset value of such 
contract which is next computed:

(1) Not later than two business days 
after receipt o f the order to purchase by 
the insurance company sponsoring the 
separate account (“insurer” ), if the 
contract application and other 
information necessary for processing the 
order to purchase (collectively, 
“ application” ) are complete upon 
receipt; or

(2) Not later than two business days 
after an application which is incomplete 
upon receipt by the insurer is made 
complete, Provided, That, i f  an 
incomplete application is not made 
complete within five business days after 
receipt,

(i) The prospective purchaser shall be 
informed of the reasons for the delay, 
and

(ii) The initial purchase payment shall 
be returned immediately and in full, 
unless the prospective purchaser 
specifically consents to the insurer 
retaining the purchase payment until the 
application is made complete.

(3) A s used in this section:
(i) “Prospective Purchaser” shall mean 

either an individual contractowner or an 
individual participant in a group 
contract.

(ii) “Initial Purchase Payment”  shall 
refer to the first purchase payment 
submitted to the insurer by, or on behalf 
of, a prospective purchaser.

Dated: October 15,1985.
By the Commission.

Shirley E . H o llis,

Assistant Secretary.
[FR Doc. 85-25108 Filed 10-21-85; 8:45 am]
BILUNG CODE 8010-01

DEPARTMENT OF TH E TREASURY 

Customs Service 

19 CFR Part 134 

[T.D. 85-158]

Country of Origin Marking of Pistachio 
Nuts

a g e n c y : U .S. Customs Service,
Treasury.
a c t io n : Notice of  delayed effective date.

s u m m a r y : Customs previously ruled 
that imported pistachio nuts which are 
processed by roasting, need not

subsequently be marked as products of 
the foreign country where grown, but 
become a product of the country where 
the roasting is performed. A  request was 
received to rescind these rulings 
because the roasting process does not 
substantially transform pistachio nuts 
which have otherwise attained the 
character in which they will be sold to 
consumers prior to importation. 
Specifically, it was called to Customs 
attention that pistachio nuts which are 
grown in Iran are then roasted 
elsewhere than in Iran. These roasted 
pistachio nuts are then sold without any 
indication that the nuts are products of 
Iran, and under brand names which 
imply that they are products of 
California. Customs decided that the 
roasting; roasting and salting; or 
roasting, salting, and coloring; of 
pistachio nuts, without more, does not 
result in a substantial transformation. 
Accordingly, by T.D. 85-158, published 
in the Federal Register on September 18, 
1985 (50 FR 37842), the 2 previous rulings 
were rescinded and the containers of 
such products must be marked to 
indicate the country of origin of the raw  
products. This change was to have taken 
effect on October 18,1985.

However, Customs has received 
requests to delay the effective date T.D. 
85-158. Because the requests have merit, 

-Customs has decided to grant 2 
additional months to allow all affected 
parties to comply with the requirements 
of T.D. 85-158. Accordingly, the effective 
date is changed from October 18,1985, 
to December 18,1985. A ll pistachio nuts 
entered for consumption or withdrawn 
from warehouse on or after this date are 
subject to the ruling. The certification 
requirements of 19 C FR  134.25 will apply 
only to such pistachio nuts. The ruling 
will not affect those pistachio nuts 
which are entered for consumption or 
withdrawn from warehouse before 
October 18,1985, but sold at retail after 
this date. Only those retail packages 
which contain pistachio nuts imported 
on or after the effective date must be 
marked with the country of origin.

In order to facilitate compliance with 
the ruling, as an interim measure, the 
use of adhesive labels applied to cans 
and packages already in stock or 
manufactured and printed prior to 
September 18,1985 (date of publication 
of the ruling) may be accepted.. 
d a t e : The effective date of this 
document is October 15,1985. The new  
effective date for the document 
published in the September 18,1985 (50 
FR 37842) Federal Register is December
18,1985.
FOR FURTHER INFORMATION CONTACT: 
Lorrie R. Rodbart, Entry Procedures and

Penalties Division, U .S . Customs 
Service, 1301 Constitution Avenue, N W ., 
Washington, D .C . 20229 (202-566-5765).

Dated: October 15,1985.
Joh n P. Sim p son ,
Director, Office of Regulations and Rulings. 
[FR Doc. 85-24897 Filed 10-18-85; 8:45 am]
BILUNG CODE 4820-02-M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Social Security Administration

20 CFR Part 416

[Regulations No. 16]

Supplemental Security Income for the 
Aged, Blind, and Disabled; the 
Automobile; Property Essential to Self- 
Support; The Home

a g e n c y : Social Security Administration, 
H H S .
a c t i o n : Final rules. v

s u m m a r y : The Department of Health 
and Human Services is amending its 
regulations to provide rules where 
resources are excluded because they are 
property essential to an individual's 
self-support. These changes, which do 
not appear in existing regulations, 
include value limits for property 
essential to self-support and the 
conditions under which an individual's 
property will be taken into 
consideration when income-producing 
activities are associated with the home. 
EFFECTIVE DATE: These regulations are 
effective October 22,1985.
FOR FURTHER INFORMATION CONTACT: 
Henry D. Lerner, Legal Assistant, Office  
of Regulations, Social Security 
Administration, 6401 Security 
Boulevard, Baltimore, Maryland 21235, 
telephone (301) 594-7463. 
SUPPLEMENTARY INFORMATION: W e  
published the Notice of Proposed 
Rulemaking (NPRM) covering the rules 
on the resources provisions on 
November 8,1982 (47 FR 50511). The 
rules on property essential to self- 
support and conditions under which an 
individual's property will be taken into 
consideration when income-producing 
activities are associated with the home 
(which were included in that NPRM) are 
being finalized separately at this time. 
The previously published NPRM  
concerning resources included policies 
on many issues and may not be ready 
for publication as final regulations for 
some time. These rules on property 
essential to self-support are urgently 
needed for accuracy and consistency in
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claims adjudication and appeals at the 
hearing level. Therefore, these rules are 
being finalized at this time. W e discuss 
the comments we received on the 
subject rules and our responses to them 
later in the preamble.

Interim regulations dealing with 
automobiles were published on July 24, 
1979 (44 FR 43265). Those regulations are 
also incorporated in these final 
regulations since they may relate to 
property essential to self-support. The 
comments we received from those 
interim regulations are also discussed in 
the preamble.

Section 1613(a)(3) of the Social 
Security A ct (the Act) states that 
property essential to a person’s self- 
support is excluded from resources "in 
accordance with and subject to 
limitations prescribed by the Secretary.” 
Current regulations, however, merely 
provide that property essential to self- 
support is excluded from resources if its 
current market value does not exceed 
limits which take into account theJ 
nature of the business and the gross and 
net income such business may be 
expected to produce. In addition, they 
provide that nohbusiness property is 
essential to self-support if it is relied 
upon by the individual as a significant 
factor in producing income on which he 
or she can live. Current regulations do 
not set limits on the value of property or 
on the amount of income a person must 
get from the property or how it relates to 
a service essential to the person's daily 
activities before the property can be 
excluded as a resource essential to self- 
support. However, limits of $6,000 equity 
value and the requirement of a 6 percent 
annual rate of return for the exclusion of 
property essential to self-support are 
contained in operating instructions. W e  
are placing these limits and other 
specific rules in these regulations.

Under these rules, we will exclude 
from countable resources up to $6,000 of 
a person’s equity in business and 
nonbusiness income-producing assets 
(other than the home property) if each 
income-producing activity produces a 
net annual income to the individual of at 
least 6 percent of the excluded equity 
value. This net annual income 
requirement must be met every year. 
However, if an activity produces less 
than a 15 percent return due to 
circumstances beyond the individual’s 
control (for example, crop failure, 
illness, etc.) and there is a reasonable 
expectation that the activity will again 
produce a 6 percent return, the property 
is also excluded.

W e are providing an exception to the 
$6,000/6-percent rule in these final 
regulations as a result of public 
comments received after publication of

the Notice of Proposed Rulemaking on 
the resources provisions on November 8, 
1982, at 47 FR 50511. The $6,000/6- 
percent rule will not apply to any 
property essential to self-support that 
represents the authority granted by a 
governmental agency to engage in an 
income-producing activity. A n  example 
of this type of property is a commercial 
fishing permit.

The rationale for this exception is that 
there is an important distinction 
between property that provides the 
authority to engage in an activity and 
property, such as tools and machinery, 
that is actually used to perform the 
activity. For activities which require the 
approval of an authorizing governmental 
agency, a person cannot even attempt to 
become self-supporting without official 
permission. By recognizing this 
distinction, we will allow these , 
individuals to engage in their chosen 
activities on an equal footing with other 
persons who do not need permission to 
undertake an activity. However, when 
this type of property is not used in a 
trade or business or nonbusiness 
income-producing activity, and there is 
no reasonable expectation that it will be 
used, it is a countable resource subject 
to the applicable limit.

W e are also revising the regulations to 
show that if any income-producing 
property also qualifies as the 
individual’s home (principal place of 
residence), it is excluded from countable 
resources under the home exclusion.
A n y income-producing assets thpt are 
located on the home property but do not 
qualify under the home exclusion, 
however, may be excluded in certain 
instances as “ property essential to self- 
support.”

Due to changes in operating policy, a 
limit of $6,000 equity value and a 
requirement of a 6-percent annual rate 
of return on income-producing property 
associated with the home already apply 
to all claims filed January 1,1981 or 
later. In any claim filed on or after 
October 1,1976 and before January 1, 
1981, income-producing property was 
excluded regardless of value, if the 
income-producing property was 
associated with an excluded home.
Thus, the group of individuals whose 
claims were filed on or after October 1, 
1976 and before January 1,1981 has 
been advantaged by not having this self- 
support property subjected to the 
$6,000/6-percent rule. By bringing this 
group in line with similarly situated SSI  
recipients, some of these recipients may 
lose SSI benefits. To lessen the effect of 
this change, we intend to apply the rule 
only prospectively upon routine 
redetermination of eligibility.

In addition, we are amending the rules 
dealing with (an) automobile(s). The 
rules for automobiles in these final 
regulations are the same rules, with one 
exception, that were published in the 
Federal Register on July 24,1979 (44 FR 
43265) with interim effect. The 
exception, which is the exclusion of a 
vehicle for use as transportation in 
unusual climate and terrain, has been 
moved from the rules concerning 
property essential to self-support to the 
section concerning automobiles. This 
promotes consistency and curtails the 
number of automobiles that may be 
excluded from resources. In some 
situations, current regulations may 
allow for the exclusion of more than one 
automobile.

Section 416.1212 defines the home and 
explains that the home is not counted 
toward the resource limit, regardless of 
its value. If a person leaves the home to 
move into an institution, we will not 
count the home as a resource as long as 
a spouse or dependent relative of the 
eligible individual continues to live 
there.

Section 416.1218 explains the rules 
dealing with (an) automobile(s). W e  
indicate in this section that either an 
individual’s equity or the current market 
value will be used to value an 
automobile depending on the situation. 
The rules for automobiles in these 
regulations are essentially the same 
rules that were published in the Federal- 
Register on July 24,1979 (44 FR 43265) 
with interim effect. W e invited public 
comments through September 24,1979. 
View s were expressed by several 
commenters on the automobile interim 
rules and are being addressed later in 
this preamble. These rules were 
effective November 1,1979. However, 
we are modifying this section to provide 
for the total exclusion of an automobile 
necessary for transportation to perform 
essential daily activities in unusual 
climate and terrain. Current rules 
provide for this exclusion as part of the 
rules about property essential to self- 
support. This final rule relocates this 
exclusion to § 416.1218.

The rules dealing with property 
essential to self-support are in 
§§ 416.1220 through 416.1227. When we 
count the value of the resources persons 
have, we do not count the value of 
property essential to self-support, if it 
meets certain requirements. Property 
essential to self-support can include 
both real and personal property used in 
a trade or business, nonbusiness 
income-producing property, and 
property not used for income 
production. Property essential to self-
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support does not include the home as 
defined in § 416.1212.

Sections 416.1220 through 416.1224 
describe property essential to self- 
support and explain how we count that 
property. These sections provide 
specific value limits for property 
essential to self-support. W e will 
exclude as property essential to self- 
support up to $6,000 of an individual’s 
equity in property if it yields him or her 
a net annual return of at least 6 percent 
of his or her equity up to $6,000. If the 
individual’s equity is greater than $6,000, 
we count only the equity that exceeds 
$6,000 toward the resource limit (as 
described in § 416.1205) if the net annual 
income requirement of 6 percent is met 
on the amount of the excluded equity. 
Section 416.1222(b) excepts from the 
$6,000 and 6 percent requirements any 
property essential to self-support that 
represents the authority granted by a 
governmental agency to engage in an 
income-producing activity.

Sections 416.1225 through 416.1227 
describe the conditions under which we 
exclude resources that beneficiaries use 
or set aside to complete an approved 
plan to become self-supporting. These 
rules are not new but have been in 
Subpart Q , Referral for Rehabilitation 
Services, Other Benefits, Other Services 
and Assistance. The rules are now being 
located in this subpart because they 
concern resources. These rules are also 
similar to the income rules'on an 
approved plan for self-support that were 
published in the Federal Register on 
October 3,1980 (45 FR 65541).

Comments Received Following 
Publication of the Notice of Proposed 
Rulemaking on the Home and Property 
Essential to Self-Support (Published 
November 8,1982 (47 FR  50511))

Comment: One commenter suggested 
that the term “principal place of 
residence” should be defined in 
§ 416.1210(c) (now § 418.1212(c)) of the 
resources provisions because a home 
can still be excluded if an individual 
leaves the home and has the intent to 
return. The intent to return rule causes 
homes for institutionalized individuals 
to be excluded for years, even if there is 
no dependent relative living there.

Response: The term “principal place 
of residence” is defined as the home in 
§ 416.1212 (along with the requirement 
for ownership interest). The rules that 
describe institutionalized individuals 
are in § 416.211. Further defining the 
term “principal place of residence” will 
not eliminate the need to establish an 
individual’s intent, since it remains our 
policy that the home will be considered 
the individual’s principal place of

residence if he or she moves to an 
institution, but intends to return home.

Comment: One commenter suggested 
that the last sentence of § 416.1210(c) 
(now § 416.1212(c)) of the resources 
provisions be amended so that the home 
exclusion will now apply where the 
dependent relative is a spouse or a 
minor child and lives in an individual’s 
home while the individual is in an 
institution.

Response: W e are modifying the 
regulation to make it clear that our 
current policy is that the home exclusion 
will continue to apply as long as a 
spouse or dependent relative lives in the 
home.

Comment: Several commenters 
suggested that the proposed rule 
concerning property essential to self- 
support ($6,000 equity value/6-percent 
net annual income) in proposed 
§ 416.1220(b) (now § 416.1222(a)) be 
revised since the limits were based on 
an earlier survey. The present limit will 
not permit SSI recipients to be self- 
supporting and does not take into 
account the high inflation since the start 
of the program. Several commenters 
were especially concerned about the 
effect of the limits on small farmers.

Response: It is true that the proposed 
limits on property essential to self- 
support were based on an earlier 
survey. A t the time, we considered 
Congressional intent, reviewed State 
plan requirements used in former State 
programs, analyzed some small income 
producing operations, and conducted a 
study of approximately 600 claims 
involving income producing property.
W e also considered the value of the 
property involved and the income being 
derived from it. The decision to base the 
$6,000 limit on equity instead of current 
market value took into account the 
capital investment necessary in farming 
and other small businesses. Also, the 
use of equity instead of current market 
value to evaluate property essential to 
self-support does permit individuals 
who might otherwise be ineligible based 
on the market value of the property to 
receive SSI benefits because the 
property is encumbered.

The equity value limit, therefore, 
would allow small farmers to own 
valuable resources and remain eligible 
for SSI since farm equipment and 
machinery can be encumbered. For 
farmers also, the home exclusion can 
exclude from resources the land on 
which they farm, oftentimes a high value 
asset. So we think the combination of a 
rule based on equity value and a rule 
excluding the farmer’s land provides 
sufficient safeguards that truly needy 
farmers can be eligible for SSI.

In administering this national needs 
based program, it has been our 
experience that the proposed uniform 
nationwide limits are reasonable in the 
generality of cases. However, we are not 
unmindful of the concerns raised and we 
will therefore continue to evaluate the 
reasonableness of the limits and will 
make any changes we decide are 
necessary in light of our evaluation.

Comment: One commenter stated that 
the equity value limitation concerning 
property essential to self-support is 
inappropriate when applied to 
commercial fishermen in the State of 
Alaska. A n  Alaskan limited entry permit 
is apparently valued by the State up to 
$33,000. The proposed rule essentially 
forces Alaska’s blind, elderly, and 
disabled fishermen and fisherwomen to 
choose between work and welfare. They 
must either keep their fishing permits 
and continue to fish (notwithstanding 
the risk that they will not earn enough to 
fully support themselves and their 
families) or sell their permits. In the 
short term, the sale would bring them 
money. However, after the proceeds of 
the sale were spent, they would be 
wholly dependent on the Government 
for support. The rule, therefore, is 
inconsistent with Congress’ intent in 
creating SSI.

Response: W e are adopting an 
exception to the $6,000/6-percent rule in 
response to this comment. The general 
limits will not apply to any property 
used in a trade or business or a 
nonbusiness income-producing activity 
that is essential to self-support if the 
property represents the authority 
granted by a governmental agency to 
engage in an income-producing activity. 
Unlike the equipment and land of small 
farmers, these fishermen’s highest value 
asset, their permits which they are 
required by State law to obtain in order 
to fish, cannot be effectively excluded 
by the general limits or any other 
resource exclusion. The exception, 
therefore, attempts to place on a par all 
individuals who engage in self-support 
activities. The exception will apply not 

«just to fishing permits but to any asset 
that represents the authority to engage 
in a self-support activity.

Comment: One commenter stated that 
* the $6,000 equity limit on the amount of 

resources essential to self-support in 
proposed § 416.1220(b) (now 
§ 416.1222(a)) will almost always 
preclude the exclusion in cases where 
an individual is institutionalized and 
rents his or her home while in the 
institution. The limit is too low to enable 
an individual to keep his or her home 
while in the institution and could cause 
the home to be sold. This situation could



42686 Federal Register / Vol. 50, No. 204 / Tuesday, October 22, 1985 / Rules and Regulations

cause an individual to have no home 
when he or she leaves the institution.

Response: The home will remain 
excluded from resources as the 
individual’s principal place of residence 
while the individual is in an institution if 
the individual has the intention of 
returning to the home when he or she is 
released from the institution.

Comments Received Following 
Publication of Interim Regulations on 
the Automobile (Published July 24,1979 
(44 FR  43266))

Comment: Two commenters suggested 
that the current market value of an 
automobile be its wholesale price and 
not its retail price. The trade-in 
wholesale value is the amount of money 
that the individual will receive if the 
automobile is sold, and thus should be 
the value placed on the vehicle.

Response: In determining the current 
market value of an automobile, we do 
use the wholesale value rather than the 
retail value. This policy is spelled out in 
the operating instructions.

Comment: One commenter suggested 
that an indexing clause be included in 
the final rule since the $4,500 amount 
was adopted by Congress in 1977. Can  
this amount be considered “reasonable”  
in future years?

Response: W e are not adopting the 
suggestion to include an indexing clause 
to update the limit on the automobile 
because program experience shows that 
the first automobile owned by an SSI  
recipient/applicant is excluded in 
virtually all cases. Few automobiles 
owned by SSI individuals are worth 
more than $4,500 wholesale, and it is 
very rare that a first automobile worth 
more than $4,500 does not qualify for 
exclusion because of how it is used as 
described in § 416.1218 of the 
regulations.

Comment: One commenter suggested 
that the rule in § 416.1218(b)(3), which 
would require that the individual’s 
equity in a second car be counted, 
should be clarified to explain the 
reference to § 416.1224(d) concerning a 
motor vehicle which is considered 
essential to self-support.

Response: The reference to 
§ 416.1224(d) has been changed and the 
rule rewritten to make it easier to 
understand. The new rule was placed in 
§ 416.1214(b)(l)(iv) of the NPRM  that 
was published November 8,1982 (47 FR  
50511) and is being finalized in this 
publication as § 416.1218(b)(l)(iv). It 
explains that an automobile is totally 
excluded if necessary to perform 
essential daily activities in unusual 
climate or terrain. The rule was 
relocated from the self-support rules to 
the automobile rules.

Comment: One commenter stated that 
the reason which prompted Congress to 
adopt a market value of $4,500 to 
evaluate an automobile for food stamp 
recipients does not exist in the SSI  
program. Congress was attempting to 
correct the public perception of abuse of 
the food stamp program by individuals 
who owned expensive cars and whose 
automobiles were excluded because the 
law permitted exclusion of one 
automobile regardless of value if used 
for a household member’s 
transportation. Since this is not the 
predicament of the SSI program, the 
commenter states S S A  had no reason to 
depart from the equity standard for 
evaluating the automobile. Also, several 
commenters requested additional 
rationale to support the evaluation of 
the first car at current market value 
while a second car is valued at equity.

Response: W hen the NPRM  for the 
automobile was published on M ay 2, 
1978 (43 FR 18698), it proposed to 
implement a June 4,1977, Secretary’s 
decision to exclude the value of an 
automobile using an equity basis of 
$2,000. In commenting on the NPRM , the 
Department of Agriculture and the 
Office of Management and Budget 
suggested that an exception to the 
equity concept be made with respect to 
the automobile in order to achieve 
consistency with the Food Stamp A ct of 
1977. That statute provided for a $4,500 
market value limit for all automobiles in 
a food stamp household, with certain 
exceptions. Based on the foregoing, S S A  
agreed there was a need for program 
consistency with the food stamp 
program and welfare reform planning 
with respect to the treatment of 
automobiles and this is why the 
automobile is an exception to the usual 
S S I equity rule when valuing resources.

Executive Order 12291

These regulations have been reviewed 
under Executive Order 12291 and do not 
meet any of the criteria for a major 
regulation because they will not have an 
annual effect on the economy of $100 
million and will not cause increases in 
costs or prices. Therefore, a regulatory 
impact analysis is not required.

Regulatory Flexibility A ct

W e certify that these regulations will 
not have a significant economic impact 
on a substantial number of small entities 
because these rules afreet only 
individuals and States. Therefore, a 
regulatory flexibility analysis as 
provided in Pub. L. 96-354, the 
Regulatory Flexibility A ct, is not 
required.

Paperwork Reduction A ct

These regulations impose no 
additional reporting or recordkeeping 
requirements requiring O M B clearance.

List of Subjects in 20 C F R  Part 416'

Administrative practice and 
procedure, Aged, Blind, Disability 
benefits, Public assistance programs, 
Supplemental Security Income (SSI).
(Catalog of Federal Domestic Assistance 
Program No. 13.807, Supplemental Security 
Income program)

D ated : June 6,1985.
A p proved : Ju ly  25,1985.

Martha A . McSteen,
Acting Commissioner of Social Security. 
Margaret M. Heckler,
Secretary o f Health and Human Services.

Subpart L  of Part 416 of Chapter III of 
Title 20 of the Code of Federal 
Regulations is amended as follows:

PART 416— [AMENDED]

1. The authority citation for Subpart L 
of Part 416 continues to read ps follows:

A u thority: Secs. 1102,1611,1613,1614 and 
1631 of the Social Security Act, as amended: 
Sec. 211 of Pub. L. 93-66; 49 Stat. 647, as 
amended; 86 Stat. 1466,1470,1471 and 1475, 
as amended; 42 U.S.C. 1302,1382,1382b,
1382c and  1383.

2. ' Section 416.1212 is revised to read 
as follows:

§ 416.1212 Exclusion of the home.
(a) Defined. A  home is any property in 

which an individual (and spouse, if any) 
has an ownership interest and which 
serves as the individual’s principal place 
of residence. This property includes the 
shelter in which an individual resides, 
the land on which the shelter is located 
and related outbuildings.

(b) Hom e not counted. W e do not 
count a home regardless of its value. 
However, see § § 416.1220-416.1224 
when there is an income-producing 
property located on the home property 
that does not qualify under the home 
exclusion.

(c) I f  an individual changes principal 
place o f residence. If an individual (and 
spouse, if any) moves out of his or her 
home without the intent to return, the 
home becomes a countable resource 
because it is no longer the individual’s 
principal place of residence. If an 
individual leaves his or her home to live 
in an institution, we still consider the 
home to be the individual’s principal 
place of residence, irrespective of the 
individual’s intent to return as long, as a 
spouse or dependent relative of the 
eligible individual continues to live 
there. The individual’s equity in the
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former home becomes a countable 
resource effective with the first day of 
the month following the month it is no 
longer his or her principal place .of 
residence.

3. Paragraph (b) of § 416.1218 is 
revised to read as follows:

§ 416.1218 Exclusion of the automobile. 
* * * * *

resources other than those used as part 
of a trade or business are not property 
essential to self-support. If the 
individual’s principal place of residence 
qualifies under the home exclusion, it is 
not considered in evaluating property 
essential to self-support.

5. Section 416.1222 is revised to read 
as follows:

(b) Limitation on automobiles. In 
determining the resources of an 
individual (and spouse, if any), 
automobiles are excluded or counted as 
follows:

(1) Total exclusion. One automobile is 
totally excluded regardless of its value 
if, for the individual or a member of the 
individual's household—

(1) It is necessary for employment;
(ii) It is necessary for the medical 

treatment of a specific or regular 
medical problem;

(iii) It is modified for operation by or 
transportation of a handicapped person; 
or

(iv) It (or other type of vehicle) is 
necessary because of climate, terrain, 
distance, or similar factors to provide 
necessary transportation to perform 
essential daily activities.

(2) Exclusion to $4,500 o f the market 
value. If no automobile is excluded 
under paragraph (b)(1) of this section, 
one automobile is excluded from 
counting as a resourcé to the extent its 
current market value does not exceed 
$4,500. If the market value of the 
automobile exceeds $4,500, the excess is 
counted against the resource limit.

(3) Other automobiles. A n y other 
automobiles are treated as nonliquid 
resources and counted against the 
resource limit to the extent of the 
individual’s equity (see § 416.1201(c)). 
* * * * *

4. Section 416.1220 is revised to read 
as follows:

§ 416.1220 Property essential to self- 
support; general.

When counting the value of resources 
an individual (and spouse, if any) has, 
the value of property essential to self- 
support is not counted, within certain v 
limits. There are different rules for 
considering this property depending on 
whether it is income-producing or not. 
Property essential to self-support can 
include real and personal property (for 
example, land, buildings, equipment and 
supplies, motor vehicles, and tools, etc.) 
used in a trade or business (as defined 
in § 404.1066 of Part 404), nonbusiness 
income-producing property (houses or 
apartments for rent, land other than 
home property, etc.) and property used 
to produce goods or services essential to 
an individual’s daily activities. Liquid

§ 416.1222 How Income-producing 
property essential to self-support is 
counted.

(a) General. When deciding the value 
of property used in a trade or business 
or nonbusiness income-producing 
activity, only the individual’s equity in 
die property is counted. W e will exclude 
as essential to self-support up to $6,000 
of an individual’s equity in income- 
producing property if it produces a net 
annual income to the individual of at 
least 6 percent of the excluded equity. If 
the individual’s equity is greater than 
$6,000, we count only the amount that 
exceeds $6,000 toward the allowable 
resource limit specified in § 416.1205 if 
the net annual income requirement of 6 
percent is met on the excluded equity. If 
the activity produces less than a 6- 
percent return due to circumstances 
beyond the inividual’s control (for 
example, crop failure, illness, etc.), and 
there is a reasonable expectation that 
the individual’s activity will again 
produce a 6-percent return, the property 
is also excluded. If the individual owns 
more than one piece of property and 
each produces income, each is looked at 
to see if the 6-percent rule is met'&nd 
then the amounts of the individual’s 
equity in all of those properties 
producing 6 percent are totaled to see if 
the total equity is $6,000 or less. The 
equity in those properties that do not 
meet the 6-percent rule is counted 
towards the allowable resource limit 
specified in § 416.1205. If the 
individual’s total equity in the properties 
producing 6-percent income is over the 
$6,000 equity limit, the amount of equity 
exceeding $6,000 is counted as a 
resource towards the allowable resource 
limit.

Exam ple 1 . Sharon has a small business in 
her home making hand-woven rugs. The 
looms and other equipment used in the 
business have a current market value of 
$7,000. The value of her equity is $5,500 since 
she owes $1,500 on the looms. Sharon’s net 
earnings from self-employment is $400. Since 
Sharon’s equity in the looms and other 
equipment ($5,500) is under the $6,000 limit 
for property essential to self-support and her 
net income after expenses ($400) is greater 
than 6 percent of her equity, her income- 
producing property is excluded from 
countable resources. The home is not 
considered in any way in valuing property 
essential to self-support.

Exam ple 2. C h arlotte operates a  farm . She  
ow n s 3 acres o f  lan d  on w h ich  her hom e is 
lo cated . Sh e also  o w n s 10 acres o f  farm  land  
not con nected  to her hom e. There are 2 tool 
sheds and  2 anim al shelters located  on the 10 
acres. Sh e  h as various p ieces o f farm  
equipm ent that are n e cessary for her farm ing  
activities. W e  exclud e the house and  the 3 
acres under the hom e exclu sion  (see 
§ 416.1212). H o w ever, w e  look at the other 10 
acres o f  lan d, the buildings a n d  equipm ent 
separately to see if  her total equity in them  is 
no more than $6,000 and  if  the annual rate o f  
return is 6 percent o f her equity. In this case, 
the 10 acres and  buildings are valu ed  at 
$4,000 and the fe w  item s o f farm  equipm ent 
and  other inventory are va lu ed  at $1,500. 
Ch arlotte sells produce w h ich  nets her more 
than 6 percent for this year. T h e 10 acres and  
other item s are exclu d ed  a s essen tial to her 
self-support and  th ey continue to be exclud ed  
a s long a s she m eets the 6-percent annual 
return requirem ent a n d  the equity valu e o f  
the 10 acres and  other item s rem ains less  
than $6,000.

Exam ple 3. H en ry h as an  autom obile repair 
business valu ed  at $5,000. There are no debts  
on the property and  bills are paid  m onthly. 
For the p ast 4 years the b usiness h as just 
broken even. S in ce  H en ry’s incom e from the 
business is loss then 6 percent o f his equity, 
the entire $5,000 is counted a s his resources. 
S in ce  this exceed s the resources lim it as 
described  in § 416.1205, he is not eligible for 
S S I  benefits.

(b) Exception. Property that 
represents the authority granted by a 
governmental agency to engage in an 
income-producing activity is excluded 
as property essential to self-support if it 
is:

(1) Used in a trade or business or 
nonbusiness income-producing activity, 
or,

(2) not used due to circumstances 
beyond the individual’s control, e.g., 
illness, and there is a reasonable 
expectation that the use will resume,

Exam ple. Joh n ow n s a  com m ercial fishing  
permit granted b y  the Sta te Com m erce  
Com m ission , a  b oat, and  fishing tackle. The  
b oat and  tackle h av e an equity valu e o f  
$6,500. L a st year, Joh n earned $2,000 from  his 
fishing b u siness. Th e valu e o f the fishing  
permit is not detem ined b ecau se the permit is 
exclu d ed  under the exception . T h e b oa t and  
tackle are producing in e x ce ss o f a 6 percent 
return on the exclu d ed  equity valu e, so they  
are exclu d ed  under the general rule (see 
paragraph (a) o f this section) up to $6,000.
T h e $500 ex ce ss valu e is counted tow ard  the 
resource limit a s described  in § 416.1205.

6. Section 416.1224 is revised to read 
as follows:

§ 416.1224 How nonbusiness property 
used to produce goods or services 
essential to self-support is counted.

Nonbusiness property is considered to 
be essential for an individual’s (and 
spouse, if any) self-support if it is used 
to produce goods or services necessary



42688 Federal Register / Vol. 50, No. 204 / Tuesday, October 22, 1985 / Rules and Regulations__________

for his or her daily activities. This type 
of property includes real property such 
as land which is used to produce 
vegetables or livestock only for personal 
consumption in the individual’s 
household (for example, com , tomatoes, 
chicken, cattle). This type of property 
also includes personal property 
necessary to perform daily functions 
exclusive of passenger cars, trucks, 
boats, or other special vehicles. (See 
§ 416.1218 for a discussion on how  
automobiles are counted.) Property used 
to produce goods or services or property 
necessary to perform daily functions is 
excluded if the individual’s equity in the 
property does not exceed $6,000. 
Personal property which is required by 
the individual’s employer for work is not 
counted, regardless of value, while the 
individual is employed. Examples of this 
type of personal property include tools, 
safety equipment, uniforms and similar 
items.

Example. Bill owns a small unimproved lot 
several blocks horn his home. He uses the lot, 
which is valued at $4,800, to grow vegetables 
and fruit only for his own consumption. Since 
his equity in the property is less than $6,000, 
the property is excluded as necessary to self- 
support.

7. Section 416.1225 is added to read as 
follows:

§ 416.1225 An approved plan for self- 
support; general.

If the individual is blind or disabled, 
resources will not be counted that are 
identified as necessary to fulfill a plan 
for achieving self-support which is in 
writing, has been approved by the 
Social Security Administration and is 
being pursued by the individual.

8. Section 416.1226 is revised to read 
as follows:

§ 416.1226 What a plan to achieve self- 
support is.

A  plan to achieve self-support must—
(a) Be designed especially for the 

individual;
(b) Be in writing;
(c) Be approved by the Social Security 

Administration (a change of plan must 
also be approved);

(d) Be designed for an initial period of 
not more than 18 months. The period 
may be extended for up to another 18 
months if the individual cannot 
complete the plan in the first 18-month 
period. A  total of up to 48 months may 
be allowed to fulfill a plan for a lengthy 
education or training program designed 
to make the individual self-supporting;

(e) Show the individual’s specific 
occupational goal;

(f) Show what resources the
| individual has or will receive for 
i purposes of the plan and how he or she

will use them to attain his or her 
occupational goal; and

(g) Show how the resources the 
individual set aside under the plan will 
be kept identifiable from his or her other 
funds.

9. Section 416.1227 is added to read as 
follows:

§ 416.1227 When the resources excluded 
under a plan to achieve self-support begin 
to count

The resources that were excluded 
under the individual’s plan will begin to 
be counted as of the first day of the 
month following the month in which any 
of these circumstances occur:

(a) Failing to follow the conditions of 
the plan:

(b) Abandoning the plan;
(c) Completing the time schedule 

outlined in the plan; or
(d) Reaching the goal as outlined in 

the plan.

[FR  D o c. 85-25156 Filed  10-21-85; 8:45 am) 
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[T.D. 8059]

Statutory Merger Using Voting Stock 
of the Corporation Controlling the 
Merged Corporation

AGENCY: Internal Revenue Service, 
Treasury.
ACTION: Final regulations.

s u m m a r y : This document contains final 
regulations relating to the statutory 
merger of a controlled corporation into 
an acquiring corporation using the 
voting stock of the corporation 
controlling the merged corporation 
(reverse triangular merger). Changes to 
the applicable tax law  were made by 
Public Law  91-693. These regulations 
affect corporations involved in reverse 
triangular mergers, and the shareholders 
and security holders of those 
corporations, and provide guidance 
needed to comply with the law.
DATES: These regulations are effective 
October 22,1985. These regulations 
apply tô statutory mergers occurring 
after December 31,1970.
FOR FURTHER INFORMATION CONTACT: 
Andrew B. Pullman of the Legislation 
and Regulations Division, Office of 
Chief Counsel, Internal Revenue 
Service, 1111 Constitution Avenue, N W ., 
Washington, D .C . 20224, Attention: 
CC:LR:T, (202-566-3458, not a toll-free 
call).

SUPPLEMENTARY INFORMATION:. 

Background

O n January 2,1981, the Federal 
Register published proposed 
amendments to the Income Tax  
Regulations (26 C FR  Part 1) under 
section 368 of the Internal Revenue 
Code of 1954 (the “ Code” ) (46 FR 114). 
The amendments were proposed to 
conform the regulations to Public Law 
91-693, which added section 368(a)(2)(E) 
to the Code. Because a public hearing 
was not requested, no public hearing 
was held. After consideration of all 
comments regarding the proposed 
amendments, those amendments are 
adopted as revised by this Treasury 
decision.

Summary o f Public Comments and 
Changes To Proposed Regulations

Control Requirement

Section 368(a)(2)(E)(ii) of the Code 
requires that, in the transaction, former 
shareholders of the surviving 
corporation (hereinafter "T” ) exchange, 
for voting stock of the controlling 
corporation (hereinafter “P” ), an amount 
of stock which constitutes control of T 
(as defined in section 368(c) of the 
Code). Section 1.368—2(j)(3)(i) of the 
proposed regulations provides that the 
amount of T  stock surrendered in the 
transaction by T  shareholders in 
exchange for P voting stock must itself 
constitute control. Accordingly, if P 
owns more than 20 percent of T, the 
transaction does not qualify under 
section 368(a)(2)(E). Example (3) of 
proposed § 1.368-2(j)(7) illustrates that 
result. Numerous commenters suggested 
that, instead, the regulations provide 
that the requirement of section 
368(a)(2)(E)(ii) is satisfied if, in the 
transaction, T  shareholders surrender in 
exchange for P voting stock an amount 
of T  stock which, when added to P’s 
prior stock ownership in T, constitutes 
control.

After careful consideration, it is 
concluded that the statute does not 
permit the interpretation advanced by 
the commenters. Section 1.368—2(j)(3)(i) 
and example (4) of § 1.368-2(j)(7) of the 
final regulations retain the rule set forth 
in the proposed regulations. Examples 
(6) and (7) of § 1.368-2(j)(7) of the final 
regulations clarify, however, that the 
control requirement of section 
368(a)(2)(E)(ii) may be satisfied despite 
the fact that, in the transaction, P 
contributes money or other property to T 
in exchange for additional T  stock, or P 
receives T  stock in exchange for its prior 
interest in the merged corporation 
(hereinafter “ S ” ). However, as



Federal Register / VoL 50, No. 204 / Tuesday, October 22, 1985 / Rules and Regulations 42689

illustrated in example (9) of § 1.368- 
2(j)(7) of the final regulations, the receipt 
of such T  stock will not contribute to 
satisfaction of that control requirement.

Section 1.368-2(j)(3)(i) of the proposed 
regulations also provides that, for 
purposes of the control requirement, T's 
outstanding stock is measured 
immediately before the transaction. 
Further, as illustrated in examples (2) 
and (4) of proposed § 1.368-2(j)(7), 
payments to T ’s shareholders other than 
P voting stock (such as cash payments 
to dissenters or payments in redemption 
of T stock), as part of the transaction, 
could prevent satisfaction of that 
requirement. Several commenters 
suggested that, similar to 
reorganizations under section 
368(a)(1)(B), payments to T ’s 
shareholders could be disregarded for 
purposes of the control requirement, 
provided the consideration was 
furnished by T  and not by P. In 
response, § 1.368—2(j)(3)(i) of the final 
regulations, reflecting an interpretation 
of the statute which looks to the 
consideration furnished by P rather than 
that received by the T  shareholders, 
provides that such payments by T  and 
not by P may be disregarded for 
purposes of section 368(a)(2)(E)(ii). A s  
with reorganizations under section 
368(a)(1)(B), the facts and circumstances 
of each case will determine whether the 
payments came from T or P. Examples
(2) and (3) of § 1.368-2(j)(7) of the final 
regulations illustrate that result. 
However, § 1.368-2(j)(3)(i) and (iii) also 
clarify that those payments are treated 
as a reduction of T ’s properties for 
purposes of section 368(a)(2)(E)(i), which 
requires that, after the transaction, T  
hold substantially all of its properties. In 
addition, receipt of consideration other 
than P stock by T  shareholders in the 
transaction could prevent satisfaction of 
the continuity of interest requirement.

Section 1.368—2(j)(3)(i) of the proposed 
regulations defines control under section 
368(c). Since current law is sufficiently 
clear as to the definition of control 
under section 368(c), the final 
regulations do not contain such a 
definition.

Section 1.368—2(j)(3)(ii) of the 
proposed regulations provides that P 
must acquire control of T  in the 
transaction. Section 1.368-2(j)(3)(ii) of 
the final regulations clarifies this rule to 
provide that P must be in control of T  
immediately after the transaction. Thus, 
any disposition by P of the T  stock 
acquired (other than a transfer 
described in section 368(a)(2)(C)), or any 
new issuance of stock by T  to persons 
other than P, as part of the transaction, 
which causes P not to be in control of T

will prevent the transaction from 
qualifying under section 368(a)(2)(E). 
Example (8) of § 1.368-2(j)(7) of the final 
regulations illustrates this rule.

"Substantially A ll" Requirement

Section 368(a)(2)(E)(i) of the Code 
requires generally that, after the 
transaction, T  hold substantially all of 
its properties and substantially all of the 
properties of S. Section 1.368—2(j)(4) of 
the proposed regulations indicates that 
this requirement will not be satisfied 
where, as part of the transaction, T  
transfers assets to a corporation 
controlled by T, notwithstanding section 
368(a)(2)(C) of the Code. Several 
commenters suggested that section 
368(a)(2)(C) permits assets to T to be 
transferred to a controlled corporation 
without violating the “ substantially all” 
requirement. In response, § 1.368—2(j)(4) 
of the final regulations provides that 
such transfers do not violate the 
“ substantially all”  requirement.

Section 1.368—2(j)(3)(iii)(E) of the final 
regulations clarifies that money 
transferred from P to S  to satisfy 
minimunj state capitalization 
requirements, which eventually is 
returned to P as part of the transaction, 
is not taken into account in applying the 
“ substantially all" test to the assets of S.

Assumption o f Liabilities; Exchange o f 
Securities

Section 1.368—2(j)(5) of the proposed 
regulations provides that P may assume 
liabilities of T  without disqualifying the 
transaction under section 368(a)(2)(E). 
Commenters requested that the 
regulations clarify the treatment of such 
liability assumption by P. Accordingly,
§ 1.368—2(j)(5) of the final regulations 
clarifies that liability assumption is a 
continuation to the capital of T  by its 
shareholder P. In addition, § 1.368—2(j)(5) 
of the final regulations clarifies that 
where, pursuant to the plan of 
reorganization, securities of T  are 
exchanged for securities of P, or for 
other securities of T  which, for example, 
are convertible into P stock, that 
exchange is subject to the otherwise 
applicable provisions of section 354 and 
356.

Relation to Section 368(a)(1)(B)

A  few commenters suggested that the 
regulations confirm that a transaction 
which fails to qualify under section 
368(a)(2)(E) may, under appropriate 
circumstances, qualify as a 
reorganization described in section 
368(a)(1)(B), as in Rev. Rul. 87-448,1967- 
2 C.B. 144. Examples (4) and (5) of 
§ 1.368—2(j)(7) of the final regulations 
confirm this result.

M erged Corporation

Finally, in response to comments,
§ 1.368—2(j)(6) of the final regulations 
clarifies that S  can be an existing 
corporation as well as a corporation 
formed for purposes of the section 
368(a)(2)(E) transaction.

Regulatory Flexibility A ct and Executive 
Order 12291

The Commissioner of Internal 
Revenue has determined that this final 
rule is not a major rule as defined in 
Executive Order 12291 and that a 
Regulatory Impact Analysis is therefore 
not required. Because the notice of 
proposed rulemaking for these 
regulations was filed with the Federal 
Register on December 29,1980, no 
regulatory flexibility analysis is 
required.

Drafting Information

The principal author of these 
regulations is Andrew B. Pullman of the 
Legislation and Regulations Division of 
the Office of Chief Counsel, Internal 
Revenue Service. However, personnel 
from other offices of the Internal 
Revenue Service and Treasury 
Department participated in developing 
these regulations, both on matters of 
substance and style.

List of Subjects in 26 C F R  1.301-1 
through 1.383-3

Income taxes, Corporations,
Corporate distributions, Corporate 
adjustments, Reorganizations.

Adoption of Amendments to the 
Regulations

Accordingly, 26 CFR  Part 1 is 
amended as follows:

Paragraph 1. The authority for Part 1 
continues to read in part:

Au th ority: 26 U .S .C . 7805. * * *

Par. 2. Section 1.368-2 is amended by 
adding paragraphs (b)(3), (i), and (j). 
These added provisions read as follows:

§ 1.368-2 Definition of terms.
*  *  *  *  *

(b) * * *
(3) For regulations under section 

368(a)(2)(E), see paragraph (j) of this 
section.
* * * * *

(1) [Reserved]
(j)(l) This paragraph (j) prescribes 

rules relating to the application of 
section 368 (a) (2) (E). Section 
368(a)(2)(E) applies to statutory mergers 
occurring after December 31,1970.

(2) Section 368(a)(2)(E) does not apply 
to a consolidation.
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(3) A  transaction otherwise qualifying 
under section 368(a)(1)(A) is not 
disqualified by reason of the fact that 
stock of a corporation (the controlling 
corporation) which before the merger 
was in control of the merged corporation 
is used in the transaction, if the 
conditions of section 368(a)(2)(E) are 
satisfied. Those conditions are as 
follows:

(i) In the transaction, shareholders of 
the surviving corporation must 
surrender stock in exchange for voting 
stock of the controlling corporation. 
Further, the stock so surrendered must 
constitute control of the surviving 
corporation. Control is defined in 
section 368(c). The amount of stock 
constituting control is measured 
immediately before the transaction. For 
purposes of this subdivision (i), stock in 
the surviving corporation which is 
surrendered in the transaction (by any 
shareholder except the controlling 
corporation) in exchange for 
consideration furnished by the surviving 
corporation (and not by the controlling 
corporation of the merged corporation) 
is considered not to be outstanding 
immediately before the transaction. For 
effect on “substantially all” test of 
consideration furnished by the surviving 
corporation, see paragraph (j)(3)(iii) of 
this section.

(ii) Except as provided in paragraph 
(j)(4) of this section, the controlling 
corporation must control the surviving 
corporation immedately after the 
transaction.

(iii) After the transaction, except as 
provided in paragraph (j)(4) of this 
section, the surviving corporation must 
hold substantially all of its own 
properties and substantially all of the 
properties of the merged corporation 
(other than stock of the controlling 
corporation distributed in the 
transaction). The term "substantially 
all” has the same meaning as in section 
368(a)(1)(C). The “ substantially all” test 
applies separately to the merged 
corporation and to the surviving 
corporation. In applying the 
“ substantially all” test to the surviving 
corporation, consideration furnished in 
the transaction by the surviving 
corporation in exchange for its stock is 
property of the surviving corporation 
which it does not hold after the 
transaction. In applying the 
“ substantially all” test to the merged 
corporation, assets transferred from the 
controlling corporation to the merged 
corporation in pursuance of the plan of 
reorganization are not taken into 
account. Thus, for example, money 
transferred from the controlling 
corporation to the merged corporation to

be used for the following purposes is not 
taken into account for purposes of the 
“ substantially all” test:

(A) To pay additional consideration to 
shareholders of the surviving 
corporation;

(B) To pay dissenting shareholders of 
the surviving corporation;

(C) To pay creditors of the surviving 
corporation;

(D) To pay reorganization expenses; 
or

(E) To enable the merged corporation 
to satisfy state minimum capitalization 
requirements (where the money is 
returned to the controlling corporation 
as part of the transaction).

(4) A  transaction qualifying under 
section 368(a)(1)(A) by reason of the 
application of section 368(a)(2)(E) is not 
disqualified merely because part or all 
of the stock of the surviving corporation 
is transferred to a corporation controlled 
by the controlling corporation, or 
because part or all of the assets of the 
surviving corporation or the merged 
corporation are transferred to a 
corporation controlled by the controlling 
corporation. See section 368(a)(2)(C).

(5) The controlling corporation may 
assume liabilities of the surviving 
corporation without disqualifying the 
transaction under section 368(a)(2)(E). 
A n  assumption of liabilities of the 
surviving corporation by the controlling 
corporation is a contribution to capital 
by the controlling corporation to the 
surviving corporation. If, in pursuance of 
the plan of reorganization, securities of 
the surviving corporation are exchanged 
for securities of die controlling 
corporation, or for other securities of the 
surviving corporation, see sections 354 
and 356.

(6) In applying section 368(a)(2)(E), it 
makes no difference if the merged 
corporation is an existing corporation, 
or is formed immediately before the 
merger, in anticipation of the merger, or 
after preliminary steps have been taken 
to otherwise acquire control of the 
surviving corporation.

(7) The following examples illustrate, 
the application of this paragraph (j). In 
each of the examples, Corporation P 
owns all of the stock of Corporation S  
and, except as otherwise stated, 
Corporation T  has outstanding 1,000 
shares of common stock and no shares 
of any other class. In each of the 
examples, it is also assumed that the 
transaction qualifies under section 
368(a)(1)(A) if the conditions of section 
368(a)(2)(E) are satisfied.

Exam ple (1). P  ow n s no T  stock. O n  
Janu ary 1,1981, S  m erges into T . In the 
merger, T s shareholders surrender 950 shares 
o f com m on stock in exch an ge for P  voting  
stock. The holders o f  the other 50 shares

(who dissent from the merger) are paid in 
ca sh  w ith  funds supplied b y P. A fte r  the 
transaction, T  hold s all o f  its o w n  assets and 
all o f  S ’s assets. B ased  on these facts, the 
transaction qualifies under section  
368(a)(1)(A) b y reason o f  the application of 
section 368(a)(2)(E). In the transaction, former 
shareholders o f T  surrender, in exchange for 
P votin g stock, an  am ount o f  T  stock (950/
1.000 shares or 95 percent) w hich  constitutes 
control o f T .

Exam ple (2). Th e fa cts  are the sam e as in 
exam p le (1) except that holders o f  100 shares 
in corporation T , w ho dissen ted  from the 
merger, are p aid  in cash  w ith  funds supplied 
b y  T  (and not b y P  or S) and in the merger,
T 8 rem aining shareholders surrender 720 
shares o f com m on stock in exch ange for P 
voting stock and 18Q shares o f com m on stock 
for ca sh  supplied b y  P. T h e requirements o f  
section 368(a)(2)(E)(ii) are satisfied since, in 
the transaction, form er shareholders o f T  
surrender, in exch an ge for P  voting stock, an  
am ount o f T  stock (720/900 shares or 80 
percent) w h ich  constitutes control o f T -T h e  T 
stock surrendered in exch ange for 
consideration furnished b y  T  is not 
considered outstanding for purposes o f  
determ ining w hether the am ount o f T  stock  
surrendered b y T  shareholders for P stock  
constitutes control o f T .

Exam ple (3). T  h as outstanding 1,000 shares 
o f com m on stock, 100 shares o f nonvoting  
preferred stock, and  no shares o f any other 
cla ss. O n  Janu ary 1,1981, S  merges into T . 
Prior to the merger, a s part o f  the transaction, 
T  distributes its ow n  cash  in redemption of 
die 100 shares o f  preferred stock. In the 
transaction, T s  rem aining shareholders 
surrender their 1,000 shares o f com m on stock 
in exch an ge for P  voting stock. Th e  
requirements o f  section 368(a)(2)(E)(ii) are 
satisfied  sin ce, in the transaction, former 
shareholders o f T  surrender, in exchange for 
P voting stock, an  am ount o f T  stock (1,000/
1.000 shares or 100 percent) w hich  constitutes 
control o f T. Th e preferred stock surrendered 
in exch an ge for consideration furnished b y T  
is n o t considered outstanding for purposes of 
determ ining w hether the am ount o f T  stock  
surrendered b y  T  shareholders for P  stock  
constitutes control o f T . H o w ever, the 
consideration furnished b y  T  for Hs stock is 
property o f T  w h ich  T  does not hold after the 
transaction for purposes o f the substantially  
all test in paragraph (j)(3)(iii) o f this section.

Exam ple (4). O n  Janu ary 1,1971, P  
p urchased 201 shares o f T ’s  stock. O n  
Janu ary 1,1981, S  m erges into T . In the 
merger, T ’s shareholders (other than P) 
surrender 799 shares o f T  stock in exchange  
for P  votin g stock. B ased  on these facts, in the 
transaction, form er shareholders o f T  do not 
surrender, in exch ange for P  voting stock, an 
am ount o f  T  stock w hich  constitutes control 
o f T  (799/1,000 shares being less than 80 
percent). Therefore, the transaction does not 
qualify under section 368(a)(1)(A). H ow ever, 
if  S  is a transitory corporation, form ed solely 
for purposes o f effectuatin g the transaction, 
the transaction m a y q ualify as a 
reorganization d escribed in section  
368(a)(1)(B) provided all o f the applicable  
requirem ents are satisfied.
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Exam ple (5). On January 1,1971, P 
purchased 200 shares of T’s stock. On 
January 1,1981, S merges into T. Prior to the 
merger, as part of the transaction, T 
distributes its own cash in redemption of 1 
share of T stock from a T shareholder other 
than P. In the merger, T’s remaining 
shareholders (other than P) surrender 799 
shares of T stock in exchange for P voting 
stock. Based on these facts, in the 
transaction, former shareholders of T do not 
surrender, in exchange for P voting stock, an 
amount of T stock which constitutes control 
of T (799/999 shares being less than 80 
percent). Therefore, the transaction does not 
qualify under section 368(a)(1)(A). However, 
if S is a transitory corporation, formed for 
purposes of effectuating the transaction, the 
transaction may qualify as a reorganization 
described in section 368(a)(1)(B) provided all 
of the applicable requirements are satisfied.

Exam ple (6). The stock of S has a value of 
$25,000. The stock of T has a value of $75,000. 
On January 1,1984, S merges into T. In the 
merger, T’s shareholders surrender all of their 
T stock in exchange for P voting stock. After 
the transaction, T holds all of its own assets 
and all of S’s assets. Based on these facts, the 
transaction qualifies under section 
368(a)(1)(A) by reason of the application of 
section 368(a)(2)(E). In the transaction, former 
shareholders of T surrender, in exchange for 
P voting stock, an amount of T stock (1,000/
1,000 shares or 100 percent) which constitutes 
control of T. The stock of T received by P in 
exchange for P’s prior interest in S is not 
taken into account for purposes of section 
368(a)(2)(E)(ii) since the amount of T stock 
constituting control of T is measured before 
the transaction.

Example (7). The stock of T has a value of 
$75,000. On January 1,1984, S merges into T.
In the merger, T  s shareholders surrender all 
of their T stock in exchange for P voting 
stock. As part of the transaction, P 
contributes $25,000 to T in exchange for new 
shares of T stock. None of the cash received 
by T is distributed or otherwise paid out to 
former T shareholders. After the transaction, 
T holds all of its own assets and all of S’s 
assets. Based on these facts, the transaction 
qualifies under section 368(a)(1)(A) by reason 
of the application of section 368(a)(2)(E). In 
the transaction, former shareholders of T 
surrender, in exchange for P voting stock, an 
amount of T stock (1,000/1,000 shares or 100 
percent) which constitutes control of T. The T 
stock received by P in exchange for its 
contribution to T is not taken into account for 
purposes of section 368(a)(2)(E)(ii) since the 
amount of T stock constituting control of T is 
measured before the transaction.

Example (8). The facts are the same as in 
example (7) except that, as part of the 
transaction, corporation R, instead of P, 
contributes $25,000 to T in exchange for T 
stock. Based on these facts, the transaction 
does not qualify under section 368(a)(1)(A) by 
reason of section 368(a)(2)(E) since P does not 
control T immediately after the transaction.

Exam ple (9). T stock has a value of $75,000. 
P owns 500 shares [ Y z ]  of that stock with a 
value of $37,500. The stock of S has a value of 
$125,000. On January 1,1984, S merges into T. 
In the merger, T*s shareholders (other than P) 
surrender their T stock in exchange for P

voting stock. Based on these facts, in the 
transaction, former shareholders of T do not 
surrender, in exchange for P voting stock, an 
amount of T stock which constitutes control 
of T (500/1,000 shares being less than 80 
percent). Therefore, the transaction does not 
qualify under section 368(a)(1)(A). The stock 
of T received by P in exchange for P’s prior 
interest in S does not contribute to 
satisfaction of the requirement of section 
368(a)(2)(E)(ii). *

Approved: September 24,1985.
Roscoe L. Egger, Jr.,
Com m issioner o f Internal Revenue.
Ronald A. Pearlman,
Assistant Secretary o f the Treasury.
[FR Doc. 85-25174 Filed 10-21-85; 8:45 am)
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26 CFR Part 1

[T.D. 8042J

Income Tax— Taxable Years Beginning 
After December 31,1953; Property 
Transferred in Connection With the 
Performance of Services; Correction

Correction
In FR Doc. 85-23287 appearing on 

page 39664, in the issue of Monday, 
September 30,1985, in the second 
column, eighteenth line, the word “first” 
is corrected to read, "third” .
BILLING CODE 1505-01-M

Office of the Secretary

31 CFR Part 103

Amendments to Implementing 
Regulations, Currency and Foreign 
Transactions Reporting Act

AGENCY: Department of the Treasury, 
Office of the Secretary.
ACTION: Final rule.

s u m m a r y : These regulatory 
amendments make a number of 
clarifying or procedural, nonsubstantive 
changes to the implementing regulations 
for the Currency and Foreign 
Transactions Reporting A ct. Experience 
with enforcing the regulations over the 
years has shown that these changes will 
be helpful to persons required to comply 
with the regulations. These amendments 
accomplish the following: update the 
authority citation for Part 103; correct an 
inconsistency in language used to 
describe brokers or dealers in securities; 
add paragraph markings to § 103.11; 
clarify the definition of “ bank” ; clarify 
the definition of “ currency” ; clarify the 
scope of the currency transportation 
reporting requirement; change the 
procedures governing the filing of

reports; make explicit that reports filed 
under this Part are available to other 
Federal, state, local and foreign law  
enforcement agencies for criminal, tax 
and regulatory proceedings, and to 
certain other Federal agencies for 
national security purposes; and clarify 
the compliance assurance 
responsibilities of bank supervisory 
agencies.
EFFECTIVE DATE: November 21,1985.
FOR FURTHER INFORMATION CONTACT: 
Robert J. Stankey, Jr., Financial Crimes 
& Frauds Advisor, Office of the 
Assistant Secretary (Enforcement & 
Operations), Department of the 
Treasury, Room 1458,1500 Pennsylvania 
Avenue N W ., Washington, D .C . 20220, 
(202) 566-8022.
SUPPLEMENTARY INFORMATION:

Background

The Currency and Foreign 
Transactions Reporting A ct, Title II of 
Public Law  No. 91-508 (permanently 
codified at 31 U .S .C . 5311 et seq.), 
empowers the Secretary of the Treasury 
to require financial institutions to keep 
records and file reports that the 
Secretary determines have a high degree 
of usefulness in criminal, tax and 
regulatory matters. In general, a variety 
of financial institutions, including banks, 
savings and loans, credit unions, 
currency exchanges, and brokers or 
dealers in securities are required by 
Treasury regulations implementing the 
A ct to file reports of large currency 
transactions. Financial institutions also 
are required to maintain records 

, necessary to trace transactions through 
the nation’s banking system. The 
Department's experience in enforcing 
the A ct in recent years has indicated 
that the following clarifying and 
procedural, nonsubstantive regulatory 
changes are desirable and appropriate.

Update the authority citation for Part 
103: This amendment updates the Title 
31 citation for the Bank Secrecy A ct to 
reflect the addition of a new reward 
section enacted by the Comprehensive 
Crime Control A ct of 1984.

Correct an inconsistency in the 
language used to describe brokers or 
dealers in securities: The table of 
contents and heading for § 103.35, as 
well as several places in the text of Part 
103, refer to “brokers and dealers in 
securities” (emphasis added). However, 
§ 103.11 defines the term “ brdkers or 
dealers in securities” (emphasis added). 
This change eliminates any possible 
confusion that might arise from this 
inconsistency by changing the term 
wherever it appears to read “ brokers or 
dealers in securities.”


