
Federal Register / V o l 50, No. 200 / Wednesday, October 16, 1985 / Rules and Regulations 41851(c) Any brand, stamp, label or other device approved by the Administrator and bearing any official mark prescribed in paragraph (a) or (b) of this section shall be an official device for purposes of the Act.
§ 352.8 Time of inspection in the field and 
in an official buffalo establishment.The official buffalo establishment, on behalf of the applicant, shall notify the Regional Director or designee, in advance, of the hours when such inspection is desired. Inspection personnel shall have access at all times to every part of any field in a designated area of a buffalo producer’s premises and/or official buffalo establishment to which they are assigned.
§352.9 Report of inspection work.Reports of the work of inspection carried on within the field in a designated area of a buffalo producer’s premises and/or official buffalo establishment shall be forwarded to the Administrator by the ante-mortem inspector. The applicant for such inspection shall furnish to the Administrator such information as may be required on forms provided by the Administrator.
§ 352.10 Ante-mortem inspection.An ante-mortem inspection of buffalo shall, where and to the extent considered necessary by the Administrator and under such instructions as he may issue from time to time, be made on the day of slaughter of buffalo in one of the following listed ways. Humane handling of buffalo during ante-mortem inspection shall be in accordance with the provisions contained in 9 CFR 313.2. Immediately after the animal is stunned, it shall be shackled, hoisted, stuck and bled.(a) To be performed on buffalo in the field in a designated area of a buffalo producer’s premises.(1) The field ante-mortem designated area must be approved by the Regional Director or designee prior to rendition of the service.(2} Any person who desires to receive field ante-mortem inspection must provide:Ci) Notification from an official buffalo establishment to the Regional Director or designee.(ii) A  field ante-mortem designated area.(iii) A  stunning area which is in a condition that minimizes the possibility of soiling the animal when stunned and bled as determined by the inspector.(iv) A  transport vehicle that is as sanitary as practicable as determined by the inspector.

(3) The ante-mortem inspector shall determine the acceptableness and safety of performing field ante-mortem inspection. If, in the opinion of the ante­mortem inspector, an unsafe circumstance exists at the time of field ante-mortem inspection, the service shall be denied.(4) The ante-mortem inspector shall supervise all phases of field ante­mortem inspection.(5) In the ante-mortem inspector’s opinion, buffalo that appear diseased or have an abnormal condition will not pass ante-mortem inspection and must be withheld from slaughter.(6) Stunning to render the animal unconscious shall be in accordance with 9 CFR 313.15 or 313.10.(7) All stunned and bled buffalo shall be tagged with a "U.S. Suspect” tag in an ear by the ante-mortem inspector prior to loading on the transport vehicle.(8) The transport of intact buffalo carcasses to an official buffalo establishment for post-mortem inspection shall be as expedient as possible, and must be within the same day as field slaughter.(9) Ante-mortem cards (Form MP 402— 2) shall be filled out by the ante-mortem inspector. One copy is to be retained by the ante-mortem inspector. The other copy shall accompany the transport vehicle to the official buffalo establishment and shall be delivered to the post-mortem veterinarian.(b) To be performed on buffalo that are inside of the transport vehicle at an official buffalo establishment.(1) The ante-mortem inspector shall remain outside, the transport vehicle while performing ante-mortem inspection. •(2f The person requesting transport vehicle inspection must provide a transport vehicle that is as sanitary as practicable and that would safely and thoroughly permit the inspection of buffalo from outside of the transport vehicle as determined by the inspector.(3) The ante-mortem inspector shall determine the adequacy and safety of performing ante-mortem inspection. If, in the ante-mortem inspector’s opinion, the transport vehicle is not adequate or safe to perform ante-mortem inspection, the service shall be denied.(c) To be performed in pens at official buffalo establishments. The inspection shall be conducted in accordance with the provisions contained in 9 CFR Part 309.
§ 352.11 Post-mortem inspection.(a} The post-mortem examination must oecur in the shortest length o f time practicable and on the day that field ante-mortem inspection is performed to

minimize the changes in the carcass which can affect the post-mortem examination, disposition and wholesomeness of the carcass and its parts.(b) The post-mortem veterinarian shall inspect and make the disposition of all incoming "U.S. Suspect” tagged buffalo.(c) Post-mortem inspection o f buffalo shall be conducted in accordance with the provisions contained in 9 CFR Part 310.
§ 352.12 Disposal of diseased or 
otherwise adulterated carcasses and parts.This shall be conducted in accordance with the provisions contained in 9 CFR Part 311.
§ 352.13 Handling and disposal of 
condemned or other inedible buffalo 
products at official buffalo establishments.This shall be conducted in accordance with the provisions contained in 9 CFR Part 314.
§ 352.14 Entry Into Official 
Establishments; Reinspection and 
Preparation of Products.This shall be conducted in accordance with the provisions contained in 9 CFR 318.1, 318.2, and 318.3.
§ 352.15 Records, Registration, and 
Reports.This shall be conducted or maintained in accordance with the provisions contained in 9 CFR 320.1 through 320.7.
§352.16 Exports.This shall be conducted in accordance with the provisions contained in 9 CFR322.1 through 322.5.
§ 352.17 Transportation.This shall be conducted in accordance with the provisions contained in Parts325.1 through 325.21.
§352.18 Cooperation of States in Federal 
Programs.Under th e ’Talmadge-Aiken Act” of September 28,1962 (7 U;S.C. 450), the Administrator is authorized to utilize employees and facilities of States in carrying out Federal functions.Done at Washington, DC, on September 27, 1985.Donald L. Houston,
Administrator, FoodSafety and Inspection 
Service.[FR Doc. 85-24629 Filed 10-15-85; 8:45 am)
BILLING CODE 3410-DM-M
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NUCLEAR REGULATORY 
COMMISSION

10 CFR Parts 40 and 150

Uranium Mill Tailings Regulations; 
Conforming NRC Requirements to EPA 
Standards

a g e n c y : Nuclear Regulatory Commission.
ACTION: Final rule.
s u m m a r y : The Nuclear Regulatory Commission (NRC) is issuing amendments to its regulations governing the disposal of uranium mill tailings. These changes conform existing NRC regulations to the regulations published by the Environmental Protection Agency (EPA) for the protection of the environment from these wastes. The changes also incorporate some of the EPA requirements. Commission plans for the remainder of the EPA requirements dealing with ground-water protection was the subject of a separate rulemaking notice. This action is being taken to comply with the legislative mandate set out in the Uranium Mill Tailings Radiation Control Act (UMTRCA) and the NRC Authorization Act for FY 1983.
EFFECTIVE DATE: November 15,1985. 
ADDRESS: Comments received on the proposed rule as well as the Regulatory Impact Analysis and the Final Environmental Impact Statement, prepared by EPA and NUREG-0706 prepared by NRC may be examined at the Commission’s Public Docket Room, 1717 H Street NW „ Washington, DC between 8:15 a.m. and 5:00 p.m. weekdays.
FOR FURTHER INFORMATION CONTACT: Robert Fonner, Office of the Executive Legal Director, telephone (301) 492-8692, or Kitty S. Dragonette, Division of Waste Management, U .S. Nuclear Regulatory Commission, Washington,DC 20555, telephone (301) 427-4300. 
SUPPLEMENTARY INFORMATION:Introduction and BackgroundThe Nuclear Regulatory Commission (NRC) is issuing modifications to its regulations for the purpose of conforming them to generally applicable requirements promulgated by the Environmental Protection Agency (EPA). These EPA requirements, contained in Subparts D and E of 40 CFR Part 192 (48 FR 45926; October 7,1983), are applicable to the management of uranium and thorium byproduct material and became effective for NRC and Agreement State licensees and license applicants on December 6,1983. This action modifies previously existing

regulations of the Commission to conform them to the EPA requirements and incorporates some of the EPA requirements into the Commission’s regulations. The affected Commission regulations are contained in Appendix A  to 10 CFR Part 40, which was promulgated in final form on October 3, 1980 (45 FR 65521). Proposed changes were published on November 26,1984 (49 FR 46418). The comment period originally expired on January 10,1985 but was extended until February 10,1985 (50 FR 2293, January 16,1985).The action that the Commission will take with respect to the remainder of the EPA requirements, primarily those dealing with groundwater protection, was the subject of an Advanced Notice of Proposed Rulemaking (ANPRM) which requested comment on that subject (49 FR 46425, November 28,1984). Under section 18(a) of Pub. L. 97- 415, the Nuclear Regulatory Commission Authorization Act for fiscal years 1982 and 1983, the Commission was directed to conform its regulations to EPA’s with notice and opportunity for public comment.Overview of Comments on Proposed Rule ChangesTwenty-four commenters responded with 26 sets of comments. Six environmental groups, seven states, two Federal agencies, seven industry representatives, one pro-energy (pro- nuclear) group and one individual responded.Comments were offered on both general issues and the specific changes set out in the proposed rule. These comments reflected widely diverse views. The general issues addressed were the Commission Authority and Responsibility Statement, procedural and jurisdictional issues, die scope of the rulemaking, the validity and merits of the EPA standard, and other miscellaneous topics.Commenters on the Commission Authority arid Responsibility Statement were divided. The environmental groups and EPA disagreed with all or part of the statement. Industry advocated an alternate approach relying on general agency roles. One state supported the flexibility of the approach described in the Statement.Procedural and jurisdictional issues raised included industry challenging any conforming action to an EPA standard that is improper on jurisdictional grounds and delaying conforming action until the Tenth Circuit cases are settled. Three commenters challenged the legality of not meeting the six month date to conform and NRC’s approach on conforming in two steps.

Comments on the scope of the first step rulemaking included general views that NRC should undertake a completely new rulemaking and make a number of specific additional changes. One environmental group and industry urged NRC to undertake new rulemaking to replace both EPA and NRC rules. Additional conforming changes suggested included tailings cover specifications, reliance on active maintenance, and changes based on the earlier suspension of portions of Appendix A  and initial staff recommendations to the Commission.All categories of commenters suggested additional changes to 10 CFR Part 40, Appendix A  not related to conforming to the EPA standard.Virtually all categories of commenters expressed dissatisfaction with the EPA standards in 40 CFR Part 192 as either too lax or too stringent.A  number of other miscellaneous topics were raised including Agreement State implementation of the alternatives provision which tracks the language in section 84c of the AEA.Comments on the addition of the flexibility provisions of section 84c of the Atomic Energy Act (AEA) to the Introduction of Appendix A  generally did not take issue with the addition itself since it paraphrased the law.States and environmental groups expressed concerns about implementation. Some of the industry commenters favored extensive supplemental rulemaking to reduce the burden on licensees to develop alternatives.Comments on proposed changes to Criterion 1 on the time frame for protection reflected confusion on goals or objectives versus requirements and disagreement on what die times and reliance on active maintenance should be. State and environmental comments urged times greater than the 1,000-year EPA design standard on cover longevity and no reliance on maintenance. Industry favored a 200-year goal and reliance on maintenance.Comments on the proposed change in Criterion 4 to replace “maximum possible flood” with “Probable Maximum Flood” reflected divergent views on the appropriate design flood to be used in analyses. Environmental commenters favored maximum conservatism and industry advocated less conservative assumptions than either the existing or proposed language.Proposed changes to Criteria 1, 3, and 5 were all intended to reflect that the EPA standard starts from a premise that no seepage from new or expanded impoundments or degradation of ground



Federal Register / Vol. 50; No. 200 / Wednesday, October 16, 1985 / Rules and Regulations 41853water are allowed and that all ground water is to be protected regardless of quality or use category. Industry strongly opposed protecting non-usable ground water, recommended deferring all ground-water changes, and argued that the EPA ground-water standards are invalid because they fail the Congressional test of comparability to standards for wastes of similar hazard (for example, mining wastes],Commenters objected to incorporation of the EPA longevity and radon design standards: into Criterion 0 in general and opposed specific aspects of the proposed changes. Many of the arguments were directed against the EPA standard as being too lax to adequately protect health and the environment or more stringent than warranted by the risks. Several commenters urged NRC to keep its more restrictive radon limit and 3-meter minimum cover. Industry opposed including any EPA standards for thorium byproduct material.Several state and environmental commenters objected to- the incorporation of the EPA footnote qualifying the longevity and radon standard as a design standard not requiring confirmatory monitoring Averaging provisions and disregard of the radon from cover materials were also of concern on Criterion 6 changes.Commenters questioned implementation aspects of the Criterion 8 change to add as low as practicable goals for radon releases during operations. One commenter argued for the current terminology reflected in 10 CFR Part 20 for keeping releases as low as reasonably achievable (ALARAJ as the true EPA intent.A  staff analysis of all the comments received rs available in the N EC’s Public Document Room (PEJR). The following discussion summarizes and responds to all comments of major or generic significance and to all comments that prompted additional rule changes.
Commission Authority and 
Responsibility StatementThe notice included a statement on “Commission Authority and Responsibility.” The statement summarized the Commission’s policy on the exercise of its responsibility and authority for mill tailings, including the authority to approve site specific alternatives proposed by licensees under section 84c o f the AEA.

Comments. Commenters were divided on this issue. The environmental groups and EPA disagreed with the statement. Industry advocated an alternate approach. In industry’s view, reliance on the basic requirements of UMTRCA

with respect to- the jurisdiction of the agencies would be a stronger legal position and would eliminate the need to rely on section 84c. One State supported the statement and the need for NRC and Agreement States to review and approve site specific alternatives to standards without EPA concurrence.EPA disagreed with NRC’s interpretation of section 84c. EPA stated “Section 84c does not confer on NRC authority to approve or employ alternative standards or to substitute its judgment for EPA’s regarding the level of protection necessary to protect public health and the environment. Rather it authorizes N RC to approve or employ licensee-proposed alternatives to NRC’s own general implementing requirements . . Further, EPA argued that its standard that requires EPA approval of site specific alternative concentration limits is within* its authority, not NRC’s under section 84c. In EPA’s view, NRC must also establish specific requirements before it can consider alternatives to them. The environmental groups were in basic agreement with ' EPA.
Response. The Commission conducted an independent review of UM TRCA and the legislative history surrounding this issue.The Commission reaffirmed that it is authorized under section 84c of the AEA to grant exemptions from EPA’s standards without obtaining EPA’s concurrence. The basis for this conclusion covers four points:
First is the belief that "specific Commission requirements” can be adopted without a rulemaking proceeding. Section 84a (2) requires the Commission to ensure that tailings are managed in conformance with EPA’s standards. Section 84a(2) creates a statutory obligation on the Commission to enforce EPA’s standards Independent or whether the Commission adopts regulations which would clarify how the Commission would enforce those standards.
Second, section 84c explicitly states that the NRC may approve alternatives which, to the extent practicable, would achieve safety levels equivalent to those which would be achieved by compliance with NRC’s requirements and EPA’s standards. Thus, the NRC is authorized to exercise judgment on the level of protection o f public health, safety and • the environment achieved by a proposed alternative.
Third, UM TRCA does- not use the phrase “implementing requirements.” Section 84c refers to only “specific requirements adopted and enforced* by the Commission.” This phrase is clearly

intended to include all requirements adopted by the Commission to regulate mill tailings. The source of the adopted requirements is immaterial to; the statutory scheme and may include EPA’s detailed standards.
Finally, EPA’s comment does not effectively respond to the Commission’s argument that EPA site specific concurrence in exemptions contradicts the prohibition on EPA’s issuance of a permit in section 275b(2) of the AEA.Comments questioning NRC’s motives or intent are offset by the findings required of the Commission in section 84c. in order to exercise the flexibility to approve alternatives. Assertion of legal right does not equate to an intent to abuse a right. The-AMC jurisdiction issue is addressed in the following section.The statement on “Commission Authority and Responsibility” is repeated in this* notice without change to reaffirm the Commission’s position.

Procedural and Jurisdictional Issues
Comment. The American Mining Congress (AMC) presented extensive legal arguments on the EPA/NRC jurisdictional issue. The AM C comments focused on the following legal points: (1) Since its ratification of Reorganization Plan No. 3 of 1970, consistent Congressional policy has been to limit EPA standard setting authority for NRC licensed facilities to “generally applicable standards” meaning standards that are applicable outside site boundaries and that impose no site specific design, engineering or management requirements; (2) Congress, in. UMTRCA,, adapted the division o f jurisdiction between EPA and N RC first established in the 1970 Reorganization ^ Plan;; and (3] EPA’s standards are not “generally applicable standards” and are therefore beyond the jurisdiction of EPA. Consequently, the EPA standards are a “mere nullity” of no legal force or effect and NRC is not legally bound to conform to the standards.
Response. As noted earlier, the- Commission conducted an independent review of UMTRCA and its legislative history. The Commission concluded that EPA generally acted within its jurisdiction and found the AM C arguments flawed. The following points summarize the Commission’s findings:1. Before UM TRCA, EPA, not NRC, had primary authority over both the radiological and nom-radiological impacts from uranium mill tailings;2. During Congressional deliberations over UMTRCA, NRC attempted to reduce substantially EPA’s authority over radiological' hazards of mill tailings
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by limiting it to EPA’s "traditional” authority under Reorganization Plan No. 3, i.e., authority to promulgate only generally applicable, non-site specific radiological standards, applicable only outside the boundaries of the tailings sites;3. EPA opposed the NRC’s attempt to transfer to itself EPA’s authority to regulate mill tailings. EPA’s efforts were partially successful and resulted in a Congressional compromise which precluded EPA from promulgating site specific standards but which did not restrict EPA to standards applicable only outside site boundaries. EPA was also given concurrence authority over NRC regulations for controlling non- radiological hazards.4. Except for one instance, EPA acted within its jurisdiction under UM TRCA in setting environmental standards for managing radioactive emissions and hazardous chemical wastes from uranium mill tailings; and5. EPA exceeded its jurisdiction by stating that its concurrence would be required before the NRC could grant site specific case-by-case exemptions from NRC regulations for implementing EPA’s standards. The Commission believes that such a concurrence role by EPA also contradicts the 1983 amendment to UM TRCA which added section 84c to the AEA.
Comments. Environmental groups and EPA commented on the legality of not meeting the six-month Congressional mandate to conform by April 1,1984 and conforming in two steps. Commenters asserted that NRC’s action is illegal, that it does not meet the explicit intent of UMTRCA, and that NRC should conform to the ground-water standards in 40 CFR Part 192 immediately. Concern that a four-year rulemaking on ground water delays compliance with EPA’s ground-water requirements was expressed. Commenters objected to NRC’s position that conforming to EPA’s ground-water standards should be combined with developing a rule that fully meets the mandate in section 84a(3) to have general requirements that are comparable to EPA’s requirements for similar materials regulated under the Solid Waste Disposal Act. EPA argued that the EPA standards in 40 CFR Part 192 already meet this requirement to be comparable.
Response. While it is true that section 275f(3) of the A E A  required the NRC to conform its tailings regulations to EPA’s tailings standards by March 30,1984, immediate conformance is not necessary because the NRC is applying appropriate aspects of 40 CFR Part 192 in individual licensing actions. Section 275d requires the NRC to implement and

enforce the EPA standards during the conduct of NRC licensing activities. The Commission’s general obligations under section 275d may be implemented in whole or in part by the NRC’s conformed regulations promulgated in accordance with section 275f(3). In the absence of revised regulations under section 275f(3), the Commission must apply EPA’s standards on a case-by­case basis as determined to be appropriate in each licensing action.The NRC’s responsibility to implement EPA’s  standards in individual licensing actions, independent of whether the NRC’s regulations are conformed to those standards, explains why Congress did not attach any consequences to any NRC failure to meet the deadline in section 275f(3). Therefore, until the NRC conforms its regulations, the public health, safety and the environment will be protected by the NRC’s case-by-case application of EPA’s standards.The scope and timing of the second- step rulemaking is still under consideration. Comments on the ANPRM are being analyzed. A  simple rule change to incorporate the specific ground-water protection provisions of 40 CFR Part 192 is one option being considered.
Comment. One environmental group and industry urged that NRC delay conforming action until the legal challenges to the EPA standard in the Tenth Circuit are settled.
Response. EPA’s rules, where consistent with their jurisdiction, must be deemed valid unless and until modified by a court. EPA contends that its rules were issued in accordance with the statutory authority and requirements applicable to those rules. Therefore,EPA contends that its rules have the force of law, Because the Commission does not sit as a reviewing court, it must accept EPA’s rules as lawful, unless they are based on an interpretation of statutory authority addressed to the Commission, e.g., section 84c, Thus, absent a judicial decision to the contrary, the Commission must exercise its statutory responsibilities by implementing EPA’s standards which do not conflict with the Commission’s interpretation of its own statutory authority.

Scope of Rulemaking
Comments. Commenters offered a wide range of views on the scope of the rulemaking. NRC was urged to undertake an independent new rulemaking. An environmental group advocated the complete revision of 10 CFR Part 40, Appendix A , as issued in October, 1980 to provide more

protection from radon. Industry argued that NRG must undertake a completely new independent rulemaking to replace both the EPA and NRC rules. Industry asserted that EPA’s standards are not adequately supported by analysis relating costs and risks and are outside EPA’s jurisdiction and that NRC has provided no analysis establishing that Appendix A  of Part 40 requirements are reasonably related in terms of cost, risks, and benefits. A  key point in industry arguments was the 1983 (Pub. L. 97-415) addition to section 84a(l) of the A E A  requiring the Commission to insure that the management, of byproduct material takes ". . . into account the risk to the public health, safety, and the environment, with due consideration of the economic costs and such other factors as the Commission determines to be appropriate.”  The industry arguments imply that this addition mandates a total reconsideration and revision of NRC rules. Industry also noted the depressed economic state of the industry and early stabilization plans that have resulted since the 1989 rule.
Response. To  the extent that commenters have challenged EPA’s compliance with section 84a(l), that challenge is not properly before the Commission. As explained above, except for matters of interpretation of the Commission’s statutory authority, the Commission must take as legally binding EPA’s regulations, unless and until they are modified by a court.As for the contention that the 1980 regulations did not properly take into account risks and economic costs, the legislative history of section 84a(l) clearly showed that Congress had no intention of requiring the Commission to completely redo the rulemaking on uranium mill tailings.Section 84a(l) of the Atomic Energy Act of 1954 was amended to explicitly authorize the Commission to consider the risk to public health, safety and the environment with due consideration of the economic costs of its requirements. In explaining this amendment, the Conference Report explicitly eschewed any attempt to require cost-benefit analysis for the 1980 regulations. The Conferees stated:The conferees d a not intend and specifically oppose by this language affecting any pending litigation or appeal or judicial decisions based on the fundamental missions or responsibilities of the agencies. The conferees note that this language reflects accurately the current regulatory approach of the agencies. The language agreed to by the conferees should not result in any delays in establishment of remedial action standards. EPA, for example, has already advised the conferees that it is considering costs in
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addition, the N RC has testified before 
Congress that it, too, took costs into account 
in promulgating its Uranium M ill Licensing 
Requirements. Moreover, in adopting the language, the conferees intend neither to divert EPA and NRC from their principal focus on protecting the public health and safety nor to require that the agencies engage 
in cost-benefit analysis or optimization.The conferees are of the view that the economic and environmental costs associated with standards and requirements established by the agencies should bear a reasonable relationship to the benefits expected to be derived. This recognition is consistent with the accepted approach to establishing radiation protection standards, and reflects the view of the conferees that, in promulgating such general environmental standards and regulations, EPA and NRC should exercise their best independent technical judgment in making such a determination. At all times, the conferees fully intend that EPA and NRC recognize as their paramount responsibility, protection of the public health and safety and the environment. [H.R. Rep. No. 97-884 (Conference Report), 97th Cong., 2d Sess. 471 (1982) (emphasis supplied).]Moreover, it would be duplicative for the NRC to consider again risks and costs as part of the process of conforming its requirements to EPA’s standards. EPA has already taken risks and costs into account in formulating its standards under section 275b(l). Recognizing that EPA would take these factors into account, the statute explicitly does not require the NRC to consider the same factors as part of the conformance process, see section 275f(3), This statutory provision, by its simplicity, just emphasizes Congress’ intent to make the conformance procedure as straightforward an adoption of the EPA standards as possible.The Commission views the mandate in section 84a(l) as applying to all aspects of its uranium recovery program. Thus section 84a(l) should be emphasized in Appendix A  to make it clear that the NRC will in fact consider risks and economic costs and site specific needs in general. The insert to the Introduction to Appendix A  that paraphrases section 84a(l) will explicitly emphasize this point.•The Commission also believes that implementation of “practicable” should be consistent with the intent of section 84a(l) and with the “as low as reasonably achievable” (ALARA) Commission policy stated in lO CFR Part20. This point is clarified by paraphrasing 10 CFR 20.1(c) in an addition to the Introduction to Appendix A.Industry comments on the depressed state of the industry are valid and

licensees are faced with early reclamation. However, the Commission believes that this situation only emphasizes the site specific decisions needed and does not support the need for new rulemaking.
Comments. All categories of commenters advocated specific suggestions to expand the scope of the proposed rulemaking. Commenters generally fell into three categories— those advocating: (1) Additional changes needed to conform to the EPA standards, (2) additional changes that would make 10 CFR Part 40 more explicit or more protective of public health, safety, and environment but that are not directly related to conforming to the EPA standards, and (-3) additional changes that would make Part 40 less restrictive or would conform Part 40 to the collective intent of Congress expressed in various legislation and hearing records rather than conforming it to the EPA standards. Comments in the first category were considered within the scope of this rulemaking. Comments in the latter two categories will be considered along with comments received on the accompanying ANPRM.One commenter suggested that the Commission require that design calculations for covers incorporate a design margin to account explicitly for changes in moisture content and porosity, external erosional forces, and internal chemical reactions in order to meet the reasonable assurance provision of the EPA radon and longevity standard over the long term.

Response. The factors identified are important to consider in evaluating expected cover performance. However, these factors are very site specific and represent a level of detail that NRC normally relegates to guidance or procedural documents. The design margin recommended is essentially applied in the staff s use of conservative material parameters in the site specific evaluation of the design of soil and rock1 covers.
Comment. NRC was urged to add an active monitoring program for tailings stability to the Commission’s rules.
Response. Criterion 12 of the Commission’s rules has a minimum requirement for annual inspections by the custodial government agency to confirm the integrity of stabilization and the need for any maintenance.
Comment. Industry recommended a number of changes based on the Commission’s earlier suspension action. The recommended changes and rationale for action were essentially the same as presented in the suspension notices. Examples include deletion of below grade or equivalent as the prime

option in Criterion 3 and deletion of radium content restrictions on cover materials in Criterion 6.
Response. The purpose of this action is to promulgate nondiscretionary conforming changes in order to eliminate conflicts and inconsistencies, add imposed standards and Congressional direction, and make minor editorial or clarifying changes. Industry comments were mainly statements or claims based on what "may not be required” and would require extensive new rulemaking. Therefore, these comments are considered outside the scope of the present action.

Comments on 40 CFR Part 192
Comment. Virtually all categories of commenters offered comments on the validity and merits of the EPA standard. The majority reflected dissatisfaction.
Response. As noted in the accompanying ANPRM (49 FR 46427), the Commission must focus on choices and decisions it must make on actions within its discretion. Until or unless court action sets aside the EPA standards, they are binding on NRC and Agreement State licensees. NRC licensees are faced with two sets of effective regulations that contain conflicting or inconsistent requirements. Under law, NRC must implement and enforce both.Consistent with the Commission Authority and Responsibility statement, the Commission will not implement and enforce 40 CFR 192.32(a)(2)(v), which requires EPA’s concurrence on site- specific NRC alternatives to other requirements under Part 192, because that paragraph is contrary to the Commission’s statutory authority under section 84c. The Commission believes that removing conflicts and inconsistencies in the two sets of regulations and using site specific alternative authority to deal with occasional site specific problems represents the best regulatory approach.Thus, comments on the lawfulness, merits and value of the EPA standards were considered outside the scope of this action and were not a factor in developing this final rule.Other
Comment. One State questioned how the process of dealing with alternatives using the type of flexibility afforded by section 84c of the A E A  would work in Agreement States.
Response. Section 19 of Pub. L. 97-415, the NRC Authorization Act for fiscal years 1982 and 1983, added the following option to section 274o of the
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A E A  for Agreement States: „ . the State may adopt alternatives {including, where appropriate, site-specific altemativesj to the requirements adopted and eriforoed by the Commission for the same purpose if, after notice and opportunity for public hearing, the Commission determines that such alternatives will achieve a. level of -stabilization and containment of the sites concerned, and a level o f protection for public health, safety and the environment from radiological and non-radfological hazards associated with such sites, which is equivalent to, to the extent practicable, or more stringent than the level which would be achieved by standards and requirements adopted and enforced by the Commission for the same purpose and any final standards promulgated by the Administrator the Environmental Protection Agency in accordance with section 275. Such alternative State requirements may take into account local or regional conditions, including geology topography, hydrology and meteorology.”The Commission must determine that alternative standards adopted by the State achieve the required levels of protection. Further, fire Commission must notice the alternatives and provide an opportunity to request public hearing. This additional flexibility to adopt generic or site specific standards is available to the State regardless of the status o f the State's regulations., The comment does point out that 10 CFR 150.31 should be amended to add the option quoted above. Including the language in Part 150 is not legally required for the State to exercise the option, but the amendment to Part 150 would clarify the situation.No comments were received on the Regulatory Flexibility Certification or Paperwork Reduction Act Statement in the notice. No specific comments were received on the NEPA discussion under Impact of the Amendments.Comments on Specific Proposed Modifications to Appendix A 10 CFR Part 40The proposed rule preamble listed the specific modifications and rationale For each change. The list followed the order of 10 CFR Part 40, Appendix A . In the following analysis, each of the modifications are summarized and addressed. The numbering system from the proposed rule preamble is used.
Introduction

Modification I f  a). Typographical error and no comments were received.
Modification This proposed 

change deleted an outdated information

submittal requirement associated with the 1980 publication of Appendix A .
Comment One commentex expressed concern that the deletion would mean that detailed information on licensees’ programs showing how they meet the criteria in Appendix A  would not be required.
Response. Licensee compliance with Appendix A  and the EPA standards is being handled and documented in the routine course of licensing and enforcement activities. A  specific nr separate submittal is not needed and would represent an unwarranted burden on licensees.
Modification lfc ) . This change would add a paraphrase o f the provisions of section 84c of the A E A  The language provides applicants and licensees the opportunity to propose alternatives to the specific requirements of AppendixA.
Comments. Comments on fire addition of the flexibility provisions of section 84c to the Introduction generally did not take issue with the addition itself since it paraphrased the law. States and environmental groqps expressed concerns about implementation. Some of the industry commehters favored extensive supplemental rulemaking to reduce the burden on licensees to develop alternatives.
Response. The Commission agrees that additional guidance on how to implement the section 84c flexibility may be needed. Generic guidance is difficult to prepare absent experience with specific proposals. NRC has used this flexibility only once. In addition, detailed implementation guidance is normally not included in the Commission's rules. It is developed in more flexible guidance documents.

Criterion 1
Modification 2fa). This change would delete, “ thousands of years,” and add die 1,800-year time frame in the EPA design-standard. Editorial errors confused the specifics of this modification. The first paragraph of proposed modified Criterion 1 should have read: Tn selecting among alternative tailings disposal sites or judging the adequacy of existing tailings sites, die following site features which will determine die extent to which a program meets die broad objective of isolating the tailings and associated contaminants from man and the environment during operations and far1,000 years thereafter, without ongoing active maintenance, shall be considered.”
Comments. Comments on proposed 

changes to die time frame in Criterion 1 
reflected confusion on goals or

objectives versus requirements -and 
disagreement on times and reliance on 
active maintenance. State and 
environmental comments urged ¡times 
greater than the 1,000-year EPA design 
standard on cover longevity and no 
reliance on maintenance. Industry 
favored a 200-year goal and reliance on 
maintenance.

Response. Comments highlighted an 
important reason for the reactions to the 
existing language and the proposed 
change. The first paragraph of Criterion 
1 is a statement of a veiy general goal or 
objective, not a specific standard or 
requirement The proposed change and 
associated editorial errors compounded 
the problem. It was intended to prevent 
misunderstandings due to the reference 
to thousands of years, mot to repeat the 
specific design standard being added to 
Criterion 8.Comments advocating a  '200-year goal are directed at die EPA design standard and how it will be implemented In site specific entions, EPA’s primary design standard is 1,000 years. Accordingly, the Commission has no discretion to promulgate a different design standard for a shorter period. Nor is the Commission authorized to establish a longer period as a stabilization requirement. The Commission’s authority under section 84a{l] must be read in conjunction with the limits on that authority in section 84a;(2j. Taken together, these provisions authorize the Commission to exercise its discretion within the bounds established by EPA’ s standards, Further, as a general goal, permanent isolation with no planned reliance on active maintenance is consistent with the findings in the GEIS, the EPA standard and the Congressional intent in section 161x(2j of the A EA  that states: . . the need for long termmaintenance and monitoring . . . will be minimized and, to the maximum extent practicable, eliminated.”  Because Congress did not flatly prohibit maintenance, N RC may consider it, but the preference for no maintenance is clear.

The first paragraph of Criterion 1 is 
being clarified to emphasize that it 
states a goal and not a standard, and to 
delete any specific time frame. “ Shall” is 
being changed to “ should”  in the fourth 
paragraph of Criterion 1 to further 
emphasize the goal concept

Modification 2fb J. This change would 
delete die ground-water modifier 
“ usable”  to be consistent with the 
primary thrust of the EPA standard to 
protect all ground water.

Comments. State and environmental 
commentera supported this change and 
industry opposed il for reasons
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Response. The general goal of the EPA standard is to protect all ground water. The proposed change was not intended to set aside the site specific option to pursue alternate concentration limits which may be based in part on the existing and potential use of the ground water. The existing language in Criterion 1 referring to ". . . isolation of contaminants from usable ground water sources” conflicts with the EPA standard.

Criterion 3
Modification 3.(a). This change would delete the ground-water modifiers “high quality” to be consistent with the primary thrust of the EPA standard.No new issues were raised on this change.

Criterion 4
Modification 4.(a). This change would delete “maximum possible flood” and insert “Probable Maximum Flood”(PMF).
Comments. Comments on the proposed change in Criterion 4 to replace “maximum possible flood” with “Probable Maximum Flood” reflected divergent views on the appropriate design flood to be used in analysis. Environmental commenters favored maximum conservatism and industry advocated less conservative assumptions than either the existing or proposed language.
Response. The intent of paragraph (a) in Criterion 4 is to require that siting of tailings disposal areas minimize the upstream catchment area to reduce the potential for erosion regardless of the magnitude of the design flood. The modifiers “maximum possible” and “probable maximum” are both inappropriate since this criterion is not intended to discuss design flood requirements. Decisions on design flood requirements will be tied to a necessary showing that the tailings pile will remain stabilized for the 1,000-year period in the EPA longevity standard. In order to emphasize the primary purpose of the requirement, the Commission is replacing “probable maximum flood” with “floods.”

Criterion 5Proposed changes to Criteria 1, 3, and 5 were all intended to reflect that the EPA standard starts from a premise that no seepage from new or expanded impoundments or degradation of ground water are allowed and that all ground water is to be protected regardless of quality or use category.

Comments. Industry strongly opposed protecting non-usable ground water, recommended deferring all ground- water changes, and argued that the EPA ground-water standards are invalid because they fail the Congressional test of comparability to standards for wastes of similar hazard (e.g., mining wastes). EPA made a general comment that more distinction between existing and new sites is needed.
Response. The comments clearly reflect confusion about the status of the EPA ground-water protection standards, the status of 10 CFR Part 40 Appendix A  requirements, and the basis for proposing the few changes related to ground-water protection in advance of more comprehensive rulemaking on ground water. As discussed earlier, the EPA standards have been applicable since December 6,1983. NRC rulemaking is not required to impose the EPA standards. The proposed changes to Appendix A , and Criterion 5 in particular, were all intended to reflect the EPA standard reflects the RCRA ground-water protection strategy and starts from a premise that no seepage from the impoundments or degradation of ground water is allowed and that all ground water is to be protected regardless of quality or use category.The changes were intended to remove language that explicitly conflicted with this basic strategy. They were not intended to fully conform to or to modify the EPA groundwater protection standard in any way.The EPA comment that the distinction between new and existing sites was not reflected was based on the brief rationale for the proposed change rather than the changes themselves. The rationale did not address the complex site specific options provided under the EPA standard (i.e., the use of site specific alternate concentration limits as the secondary standard). Criterion 5, as modified in this rulemaking does not impact the existing/new site provisions and site specific provisions of 40 CFR Part 192 and no additional changes are warranted on this basis.Specific clarification of the dual regulatory situation on ground water is needed and an insert at the beginning of Criterion 5 is being added.

Modification 5.(a). This change would delete language implying that seepage to ground water is acceptable if it does not change the use category.No new issues were raised on this change.
Modification 5.(b). This change would delete language referring to bottom liners of “low permeability.”
Comment. Commenters generally raised issues similar to those raised

elsewhere on ground water. One commenter opposed this modification on technical grounds and pointed out that no material is totally impermeable and that state-of-the-art liners have permeability ratings on the order of 10-12m/sec.
Response. The observation that in an absolute and theoretical sense even synthetic liners are permeable, is correct. Commission concern is that most people reading the reference to “low permeability” will not consider the absolute or theoretical concept and that most readers would consider clay as low permeability and synthetic materials as impermeable. Deletion of “low permeability” leaves the issue of what type of liners are acceptable to the more specific EPA standards.
Modification 5. (c). This change would delete a reference to potential use category as a standard.
Comments. Commenters questioned implementation aspects. One commenter stated that deletion would leave the issue of degree of groundwater restoration open and another that deletion allows NRC to be more restrictive in degree of restoration than the EPA standard.
Response. Deletion of the requirement to restore to ground water "to its potential use before milling operations began to the maximum extent practicable,” does leave the degree of restoration open. The degree of restoration will be determined on a site specific basis in accordance with the EPA ground-water protection standards.
Modification 5.(d). This change would delete references to use category and tailings in contact with ground water.No significant new issues were raised in comments on this proposed change.
Modification 5.(e). The ground-water modifer “usable” would be deleted.No significant new issues were raised in comments on this proposed change.

Criterion 6
Modification 6.(a). This change would delete the two picocuries per square meter per second radon flux and minimum 3-meter cover thickness provisions and insert EPA’s radon flux and longevity and stabilization standard.
Comments. Commenters objected to incorporation of the EPA longevity and radon design standards into Criterion 6. Many of the arguments were directed against the EPA standard as being too lax to adequately protect health and the environment. On the other hand, many commenters argued that the standards were more stringent than warranted by the risks.
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Response. A s  noted earlier, comments directed at the validity and merits o f fee EPA standard are considered outside the scope o f this rulemaking proceeding.
Comments. Several commenters urged NRC to keep its more restrictive radon limit and 3-meter minimum cover. Commenters urging NRC to keep its more restrictive radon limit argued that the 2 picocurie flux is ALARA, is easily met based on the Department of Energy’s  (DOE) Title I  research experience mid is cost effective. Comments urging that the 3-meter requirement be retained based their position primarily on the protection 3 meters o f earth affords against erosion and intrusion.
Response. The new Issue raised on the radon limit is  the reference to Title I  research. The DOE Title 1 research experience compared costs for different types of cover stategies; however these studies did not include analyses which would result in conclusions on the warranted levels of radon releases from covered tailings. To truly investigate whether fee meeting of the 2 pCi/m2s flux criterion is A LA R A  would require a cost-benefit analysis, which EPA did in promulgating its standard. EPA established the radon flux limit at 20 pCi/mas and NRC must conform.The specific feitkness of 3 meters was set to meet a 2 picocurie or twice- background performance criteria and is inconsistent with fee higher EPA 20 picocurie flux limit. Alternatives to earth or in conduction with earth maybe adequate to meet fee new, higher flux limit, further, well designed rock covers entire taps and side slopes of reclaimed tailings can provide sufficient erosion and intruder protection so feat 3 meters ©f earth cannot be justified on fee basis of fee EPA longevity standard^ therefore, the three meter requirement has been deleted as inflexibly inconsistent wife EPAh radon flux standard.
Comment. One State objected to 

including the 200-year minimum 
longevity requirement based-on the 
small incremental costs and practicality 
of meeting fee longer fl#0G-yeaf) lime 
and the longevity of the hazards from 
tailings.

Response. The 2GG-y ear minimum longevity requirement provides relief in those unique reclamation situations where fee 1,060-year criterion can be shown to impose too much of a cost hardship. The Commission views tire EPA longevity standard to be 1,000 years unless site specific circumstances prechide meeting 1,000 years.
Comment. One State objected to 

N SC’1* proposed use of design standards 
and suggested that NRC rules explicitly

require proof feat the -design has been met by fee reclamation -actions.
Response. The EPA longevity and radon standard is written as a design standard. Requirements to confirm adequacy of design during and after construction have merit but will be very site and design specific. Normal inspection and enforcement activities would include quality control and compliance with designs approved and specified in license conditions. If unique site circumstances warrant, a- requirement to confirm design parameters after fee fact is not precluded.
Comments. Three commenters offered clarifying suggestions. They included clarifying the reference to “ permanent disposal,”  defining fee term “disposal area,” and addressing how the longevity design standard will be implemented. One cammenter also suggested that fee standard be clarified to make it clear, that to the extent practicable, the cover would still meet the 20 picocurie flux limit at the end of the 1,000-year design period.
Response. The 'Commission is implementing fee suggestion to clarify “permanent disposal”  but beUeves that “disposal -area” is adequately addressed in tire context of fee proposed changes. Tire suggestion to address implementation would result in a  level of detail in the rule normally relegated to N R C  guidance documents.The Commission agrees feat the EPA standard is not completely clear that fee flux limit is to be met throughout the effective design Me to the extent practicable and is clarifying tins point.
Comments. Industry opposed including any EPA standards for thorium byproduct material or, if some standard is  included, suggested that explicit flexibility for site specific decisions should also be included. Industry also suggested a  50-year stabilization time period for thorium byproduct materials.
Response. The comments opposing incorporation of the EPA standards for thorium byproduct material generally express dissatisfaction wife fee EPA standard itself. The thorium standards proposed for insertion are already in effect on NRC and State licensees and are nondisGretionary. The EPA standard in 40 GFR 192.42 provides for substitute generic provisions to -those in Subpart E , but with EPA concurrence. N RC has fee authority to consider and approve site specific alternatives if the finding in section 84c of the A EA  can be made.
Modification SJfbf This change would add the two radon flux modifying footnotes bora the EPA standard feat specify that no monitoring is required,

averaging is allowed, and cover materials do not have to be considered in meeting fee flux limit.
Comments. Several State and environmental commenters objected to the incorporation o f fee EPA footnote qualifying the longevity andredan standard as a design standard not requiring corifirmatory monitoring. Averaging provisions and disregard of the radon from covermaterials in fee footnotes were also of concern.
Response. The footnotes quoted from the EPA standards in 40 CFR Part T92 are necessary to define how EPA intended the longevity and radon standards to be used. The footnotes set fee conditions vfeich EPA supported as a reasonable balance of cost and benefit that would be achievable with present state of fee art. The practical problems which led EPA to issue a design standard and NRC experience in radon attenuation measurements and calculations convince fee Commission that flux monitoring should not be mandated. Measurement of flux levels in the field is difficult and subject to wide variations due to factors such as sensitivity to measurement methods, meteorological variations, nonhomogeneity off fee tailings piles , and disturbance of fee Tadon releases by the monitoring process. N EC’s current method for providing reasonable assurance that the EPA flux standard will be met focuses on fee selection and application of parameters and calculational methodology for radon barrier design. NRC expects to review quality assurance records during construction to assure feat fee approved design is implemented in fee field. The Commission notes that Agreement States can adopt more restrictive standards than EPA or NRC and may mandate monitoring if  desired.
NRC experience also supports the 

need for averaging over fee 
impoundment. The tailings are not 
homogeneous. As a practical matter, 
radon transport offsite results in mixing 
before fee public is exposed so that 
doses are reflected by average values. 
Details on calculation methods are more 
appropriate in guidance documents that 
can be tailored to site specific 
conditions and track state-of-the-art 
experience.Concern .about high radium content of cover materials is addressed in fee second paragraph off fee proposed modified Criterion 6. The second paragraph contains fee requirements on low radium content feat were already in Appendix A . The footnote only clarifies that fee EPA standard applies to the tailings flux through fee cover and that
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Modification 6. (of This change would correct a typographical error and delete the 3-mefer requirement,No new issues were raised on this change*
Modification 6.(dJ. This change would add the threshold radium levels for applicability of the EPA standard on longevity and control of radon releases.
Comments. One State expressed the view that the provision allowing averaging of radium content over 100 square meters allows highly contaminated small areas to be ignored and is therefore insufficiently protective. Other comments were based on the validity and merits o f  the EPA standards, particularly the thorium standards.
Response. The proposed language is needed to reflect the conditions under which EPA intended the longevity and radon standard to apply. H ie modification as proposed would allow NRC to be more restrictive if warranted by site specific conditions. NRC may require some degree of control for areas contaminated above background but below the threshold levels. A  rule change is not needed to maintain this option on a site Specific basis.

Criterion 8
Modification 7.(a). The change would add the EPA standard on the ‘‘as low as practicable’' goaf for radon releases during operations.
Comments. Commenters questioned implementation aspects of the Criterion 8 change. One commenter argued for the current terminology reflected in 10 CFR Part 20 for keeping releases as low as reasonably achievable (ALARA) as the true EPA intent.
Response. The Commission agrees that EPA’s intent was to impose the ALARA principal and that ALAR A is more consistent with Commission radiation protection policies as reflected in 10 CFR Part 20, The actual language in a standard has greater legal force than the preamble for the rule, but in this case, since numerical values or other specific provisions are not involved, the Commission has more flexibility in conforming.
Modification 7.(bf. These changes would add language from the EPA standard imposing 40 CFR Part 190 equivalent limits for thorium byproduct materials and compliance with 40 CFR Part 440, Subpart C.
Comments. One environmental commenter objected to the “reasonable assurance" language. Industry repeated objections to all the thorium standards.

Industry recommended that waiver provisions from a recent EPA rulemaking under the Clean Air Act |50 FR 5190, February 0,1985) be incorporated into the thorium dose limits. Industry also opposed adding the language requiring compliance with 40 CFR Part 440, Subpart C  stating that these regulations are invalid since EPA lacks authority to regulate byproduct material under the Clean Water Act.
Response. The proposed text was quoted verbatim from the EPA standard in 40 CFR Part 192. No deletions or modifications of existing NRC rules are involved. The proposed change incorporates for clarity standards that are already binding on NRC licensees and eliminates the need to refer to 40 CFR Part 192 for any requirements other than ground-water protection. The waiver provisions suggested may have merit in considering site specific situations but are outside the scope of this rulemaking. The Commission sees no merit in arguments that 40 CFR Part 440, Subpart C , is invalid as a standard incorporated by reference into 40 CFR Part 192.
Modification 8. Criteria 2, 7, 9,10,11, and 12 are not affected by proposed changes.Changes to these criteria recommended by commenters are outside the scope of this rulemaking.

ModificationsThe Commission is issuing the following modifications to Appendix A  to 10 CFR Part 40;1. Introduction.(a) In the second sentence of the third paragraph, change “amendability” to “amenability,”(b) Delete the fourth paragraph in  its entirety.(c) Add the following two paragraphsat the end: *“Licensees or applicants may propose alternatives to the specific requirements in this Appendix. The alternative proposals may take into account local or regional conditions, including geology, topography, hydrology, and meterorolagy. The Commission may find that the proposed alternatives meet the Commission’s requirements if the alternatives will achieve a level of stabilization and containment of the sites concerned, and a level of protection for public health, safety, and the environment from radiological and nonradiologica! hazards associated with the sites, which is equivalent to, to the extent practicable, or more stringent than the level which would be achieved by the requirements of this Appendix and the standards promulgated by the

Environmental Protection Agency in 40 CFR Part 192, Subpart3 D and E.”“A ll site specific licensing decisions based on the criteria in this Appendix or alternatives proposed by licensees or applicants will take into account the risk to the public health and safety and the environment with due consideration to the economic costs involved and any other factors the Commission determines appropriate. In implementing this Appendix, the Commission will consider “practicable”  and “reasonably achievable” as equivalent terms; Decisions involving these terms will take into account the state of technology, and the economics of improvements in relation to benefits to the public health and safety, and other societal and socioeconomic considerations, and in relation to the utilization of atomic energy in the public interest.”2. Criterion 1.(a) Revise the first paragraph to read:"The general goal or broad objective in siting and design decisions is permanent isolation of tailings and associated contaminants by minimizing disturbance and dispersion by natural- forces, and to do so without ongoing maintenance. For practical reasons, specific siting decisions and design standards must involve finite times (e.g., the longevity design standard in Criterion 6). The following site features which will contribute to such a goal or objective must be considered in selecting among alternative tailings disposal sites or judging the adequacy of existing tailings sites:”ib) In the second listed item of the first paragraph, delete the word “usable” .(c) In the fourth paragraph delete the word “ shall”  and insert "should” .3. Criterion 3.(a) Delete the modifiers “high quality” for ground water in the third sentence.4. Criterion 4.(a) Revise paragraph (a) by deleting “maximum possible flood" and inserting “floods” .5. Criterion 5.(a) Add the following paragraph at the beginning:“Licensees and applicants are reminded that Subparts D and E of 40 CFR Part 192 have been applicable since December 6,1983. The goal of the EPA standards in 40 CFR Part 192 is nondegradation of all ground water. H ie  primary ground-water standard in 40 CFR 192.32fa)jl), which applies to new or expanded impoundments, does not include consideration of existing or future ground-water quality. The secondary standard in 40 CFR
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192.32(a)(2) applies to management of all byproduct material including existing and new or expanded impoundments. In the secondary standard, several ground- water quality criteria are considered, especially in site specific decisions on applications for alternate concentration limits. Criterion 5 supplements and does not conflict with or modify provisions of 40 CFR Part 192. Until or unless the Commission undertakes additional rulemaking as described in the advance notice of proposed rulemaking published in the Federal Register on November 26, 1984 (49 FR 46425), licensees and applicants should consult 40 CFR Part 192 for the applicable ground-water protection requirements. In the interim, the Commission is applying appropriate aspects of 40 CFR Part 192 in individual licensing actions on a case-by-case basis through license conditions and orders.”(b) Delete in its entirely the first paragraph beginning “Steps shall be taken . . and ending . . this objective.” and insert the following: “In developing and conducting ground- water protection programs, applicants and licensees shall consider the following:” .(c) In the first listed item under the first paragraph beginning with “Installation o f . . .” delete the words “ low permeability” as a characteristic o f . bottom liners.(d) In the second paragraph beginning “Where ground water impacts . . .” delete the phrase “to its potential use before milling operations began to the maximum extent practicable.”(e) Delete in its entirety the third paragraph beginning “While the primary method of protecting ground water shall be isolated . . .” and ending “ . . . from current or potential uses.”(f) In the first sentence of the fifth paragraph beginning “This information must be gathered . . .” delete the word “usable” where it modifies “ground water.”6. Criterion 6.(a) Delete the first sentence in entirety, beginning with “Sufficient earth cover . . .” and ending with “ . . . meter per second.” , and in its place insert “In disposing of waste byproduct material, licensees shall place an earthen cover over tailings or wastes at the end of milling operations and shall close the waste disposal area in accordance with a design1 which provides reasonable assurance of control of radiological hazards to (i) be effective for one thousand years, to the extent reasonably achievable, and, in any case, for at least 200 years, and (ii) limit releases of radon-222 from uranium byproduct materials, and radon-220 from thorium

byproduct materials, to the atmosphere so as to not exceed an average2 release rate of 20 picocuries per square meter per second (pCi/m^) to the extent practicable throughout the effective design life determined pursuant to (i) above."(b) Add to Criterion 6 the following two footnotes which accompany the revised first sentence: Footnote (1) “The standard applies to design. Monitoring for radon after installation of an appropriately designed cover is not required,” and footnote (2) “This average applies to the entire surface of each disposal area over periods of at least one year, but short compared to 100 years. Radon w7ill come from both uranium byproduct materials and from covering materials. Radon emissions from covering materials should be estimated as part of developing a closure plan for each site. The standard, however, applies only to emissions from byproduct materials to the atmosphere.”(c) In the fifth sentence of the first paragraph, replace “non-soiled” with “non-soil,” and replace the words “ to reduce tailings covers to less than three meters” with the words “as cover materials.”(d) At the end of Criterion 6, add a new paragraph to read: “The design requirements in this Criterion for longevity and control of radon releases apply to any portion of a licensed and/ or disposal site unless such portion contains a concentration of1 radium in land, averaged over areas of 100 square meters, which, as a result of byproduct material does not exceed the background level by more than: (i) 5 picocuries per gram (pCi/g) of radium- 226, or, in the case of thorium byproduct material, radium-228, averaged over the first 15 centimeters (cm) below the surface, and (ii) 15 pCi/g of radium-226, or, in the case of thorium byproduct material, radium-228, averaged over 15- cm thick layers more than 15 cm below the surface.7. Criterion 8.(a) At the end of the first full paragraph, add a new sentence to read “During operations and prior to closure, radiation doses from radon emissions from surface impoundments must be kept as low as is reasonably achievable.”(b) Following the third full paragraph of Criterion 8, just before Criterion 8A, insert the following two new paragraphs:“Milling operations producing or involving thorium byproduct material must be conducted in such a manner as to provide reasonable assurance that the annual dose equivalent does not exceed 25 millirems to the whole body, 75

millirems to the thyroid, and 25 millirems to any other organ of any member of the public as a result of exposures to the planned discharge of radioactive materials, radon-220 and its daughters excepted, to the general environment.”“Uranium and thorium byproduct materials must be managed so as to conform to the applicable provisions of Title 40 of the Code of Federal Regulations, Part 440, Ore Mining and Dressing Point Source Category: Effluent Limitations Guidelines and New Source Performance Standards, Subpart C, Uranium, Radium, and Vanadium Ores Subcategory, as codified on January 1, 1983.”8. Criteria 2, 7, 9,10,11, and 12 are not affected by this action.The Commission is also issuing the following change to 10 CFR Part 150:9. At the end of § 150.31, a new paragraph (d) is added to read: “In adopting requirements pursuant to paragraph (b)(2) of this section, the State may adopt alternatives (including, where appropriate, site-specific alternatives) to the requirements adopted and enforced by the Commission for the same purpose if, after notice and opportunity for public hearing, the Commission determines that the alternatives will achieve a level of stabilization and containment of the sites concerned, and a level of protection for public health, safety and the environment from radiological and nonradiological hazards associated with such sites, which is equivalent to, to the extent practicable, or more stringent than the level which would be achieved by standards and requirements adopted and Enforced by the Commission for the same purpose and any final standards promulgated by the Administrator of the Environmental Protection Agency in accordance with section 275. Alternative State requirements may take into account local or regional conditions, including geology, topography, hydrology and meteorology.”The Commission is also adopting the standard convention on imposing an obligation or expressing a prohibition. This convention is endorsed by the Office of the Federal Register and is being used in a significant portion of Federal regulatory writing. In this convention, “ shall” is used to impose an obligation on an individual or a legal entity capable of performing the required action, “must” is used as the mandatory form when the subject is an inanimate object and “may not” is used to express a prohibition. All of Appendix A  now reflects this standard convention.



Federal Register / V o L 50, No. 200 / Wednesday, October 16, 1985 / Rules and Regulations 41861Commission Authority and ResponsibilitySection 84c. of the Atomic Energy Act states that:A  Licensee may propose alternatives to specific requirements adopted and enforced by the Commission under this a d  Such alternative proposals may take into account local or regional conditions, including geology, topography, hydrology and meteorology. The Commission may treat such alternatives as satisfying Commission requirements if the Commission determines that such alternatives will achieve a level o f stabilization and containment o f the sites concerned, and a level of protection for public health, safety, and the environment from radiological and nonradiological hazards associated with such sites, which is equivalent to, to the extent practicable, or more stringent than the level which would be achieved by standards and requirements adopted and enforced by the Commission for the same purpose and any final standards promulgated by the Administrate»-of the Environmental Protection Agency in accordance with section 275.The Commission historically has had the authority and responsibility to regulate the activities of persona licensed under the Atomic Energy Act of 1954, as amended. Consistent with that authority and in accordance with section 84c. of that Act, the Commission has the discretion to review and approve site specific alternatives to standards promulgated by the Commission and by the Administrator of the Environmental Protection Agency. In the exercise of this authority, section 84c. does not require the Commission to obtain the concurrence of the Administrator in any site specific alternative which satisfies Commission requirements for the level of protection for public health, safety, and the environment from radiological and nonradiological hazards at uranium mill tailings sites. As an example, the Commission need not seek concurrence of the Administrator in case-by-case determinations of alternative concentration limits and delisting of hazardous constituents for specific sites. It should be understood that the proposed conforming regulations deal with the exercise of the Commission’s responsibility and authority under the Atomic Energy Act of 1954, solely as regards uranium mill tailings sites and have-no broader connotation.The Commission believes that licensee proposals for alternatives can be an important and effective way to help deal with the problems associated with implementing the new EPA standards. The Commission expects that it may require several years to have its conforming regulations fully in place. It expects to use the flexibility provided

by section 84 in the interim to consider and approve alternative proposals from licensees. Section 84c. provides NRC sufficient authority to independently approve alternatives so long as the Commission can make the required determination.Impact of the AmendmentsThe Commission’s action in issuing these modifications to its regulations in Appendix A  to 10 CFR Par! 40 is to conform them to die new EPA standards. These changes are for the purpose of avoiding conflicts and inconsistencies between the text of the two rules, and for clarifying previously existing language so as to be compatible with the new requirements: The action taken here by the Commission is a consequence of previous actions taken by the Congress and the EPA, and is legally mandated in section 275b(3) of the Atomic Energy Act of 1954, as amended.Commission action in this case is essentially nondiscretionary in nature, and for purposes of environmental analysis, rests upon existing environmental and other impact evaluations in the following documents: (1) “Final Environmental Impact Statement for Standards for the Control of Byproduct Materials from Uranium Ore Processing (40 CFR Part 1921,” Volumes 1 and 2, EPA 520/1-83-008-1 and 2 (FEIS), September 1983, and (2) “Regulatory Impact Analysis of Final Environmental Standards for Uranium Mill Tailings at Active Sites,” EPA 520/ 1-83-010 (RIA), September 1983, both prepared in support of Subparts D and E of 40 CFR Part 192,1 and (3) “Final Generic Environmental Impact Statement on Uranium Milling,” NUREG—0706, September 1980, prepared in support of Appendix A  of 10 CFR Part 40.2 The Commission believes that these supporting analyses for the EPA standards and the existing Commission regulations provide a more than adequate environmental review for the standards addressed in this rulemaking and that no additional impact analysis is warranted by the conforming aictions issued in this final rule. The EPA
1 Single copies o f the F E IS  and the R IA , as 

available, m ay be obtained from the Program  
M anagem ent O ffic e  (ANR-458), O ffice of Radiation  
Programs, U E n v ir o n m e n t a l  Protection A gen cy, 
W ashington, D C  20480; telephone number (708) 557- 
9351.

2 Co p ies o f NUREG-0706 m ay be purchased by 
calling (202) 275-2060 or by writing to the 
Superintendent o f Documents, U .S . Government 
Printing O ffice, P .O . F o x  37082, W ashington, D C  
20013-7082 or purchased from the N ational 
T echnical Information Service, Department o f  
Com m erce. 5285 Port R o ya l Read, Springfield, V A  
22161.

engaged in and completed a NEPA process with full consideration of environmental concerns, and for the purposes of this rulemaking action, can be viewed as the lead agency.Paperw ork Reduction Act StatementThis rule does not contain a new or amended information collection requirement subject to the requirements of the Paperwork Reduction Act of 1980 (44 U .S .C . 3501 et seq.}. Existing requirements were approved by the Office of Management and Budget approval number 3150-0020.Regulatory Flexibility CertificationAs required by the Regulatory Flexibility Act of 1980, 5 U .S.C. 605(b), the Commission certifies that this rule will not have a significant economic impact upon a substantial number of small entities. Therefore, no Regulatory Flexibility Analysis has been prepared. The basis for this finding is that of the licensed uranium mills, only one qualifies as a small entity. Almost all the mills are owned by large corporations. Three of the mills are partly-owned by companies that could qualify as small businesses, according to the Small Business Administration generic small entity definition of 500 employees. However, under the Regulatory Flexibility Act, a small business is one that i3 independently owned and operated. Because these three mills are not independently owned they do not qualify as small entities.List of Subjects
10 CFR Part 40Government contracts, Hazardous materials-transportation, Nuclear materials. Penalty, Reporting and recordkeeping requirements, Source material, Uranium.
10 CFR Part 150Hazardous materials-transportation, Intergovernmental relations, Nuclear materials, Penalty, Reporting and recordkeeping requirements, Security measures, Source material, Special nuclear material.Under the Atomic Energy Act of 1954, as amended, the Energy Reorganization Act of 1974, as amended, 5 U .S.C. 553, and the Uranium Mill Tailings Radiation Control Act of 1978, as amended, the N RC is issuing the following amendments to 10 CFR Parts 40 and 150:
PART 40— DOMESTIC LICENSING OF 
SOURCE MATERIAL1. The authority citation for Part 40 is revised to read as follows:
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Authority: Secs. 62, 63, 64, 65, 81,161,182, 183,186, 68 Stat. 932, 933, 935, 948, 953, 954, 955, as amended, secs. lle(2), 83, 84, Pub. L. 95-604, 92 Stat. 3033, as amended, 3039, sec. 234, 83 Stat. 444, as amended (42 U.S.C. 2014(e)(2), 2092, 2093, 2094, 2095, 2111, 2113, 2114, 2201, 2232, 2233, 2236, 2282); secs. 274, Pub. L. 86-373, 73 Stat. 688 (42 U .S.C. 2021); secs. 201, as amended, 202, 206, 88 Stat. 1242, as amended, 1244,1246 (42 U .S.C. 5841, 5842, 5846). Sec. 275, 92 Stat. 3021, as amended by Pub. L. 97-415, 96 Stat. 2067 (42 U .S.C. 2022).Section 40.7 also issued under Pub. L. 95- 601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5851). Section 40.31(g) also issued under sec. 122, 68 Stat. 939 (42 U.S.C. 2152). Section 40.46 also issued under sec. 184, 68 Stat. 954, as amended (42 U.S.C. 2234). Section 40.71 also issued under sec. 187, 68 Stat. 955 (42 U.S.C. 2237).For the purposes of sec. 223, 68 Stat. 958, as amended (42 U .S.C. 2273); §§ 40.3, 40.25(d)(1)— (3). 40.35(a)-(d), 40.41(b) and (c), 40.46,40.51(a) and (c), and 40.63 are issued under sec. 161b, 68 Stat. 948, as amended (42 U.S.C. 2201(b)); and §§ 40.25(c) and (d)(3) and (4), 40.26(c)(2), 40.35(e), 40.42, 40.61, 40.62, 40.64 and 40.65 are issued under sec. 161o, 68 Stat. 950, as amended (42 U .S.C. 2201(o)).2. Appendix A  to Part 40 is revised to read as follows:Appendix A  to Part 40—Criteria Relating to the Operation of Uranium Mills and the Disposition of Tailings or Wastes Produced by the Extraction or Concentration of Source Material From Ores Processed Primarily for Their Source Material Content
Introduction. Every applicant for a license to possess and use source material in conjunction with uranium or thorium milling, or byproduct material at sites formerly associated with such milling, is required by the provisions of § 40.31(h) to include in a license application proposed specifications relating to milling operations and the disposition of tailings or wastes resulting from such milling activities. This appendix establishes technical, financial, ownership, and long-term site surveillance criteria relating to the siting, operation, decontamination, decommissioning, and reclamation of mills and tailings or waste systems and sites at which such mills and systems are located. As used in this appendix, the term “as low as is reasonably achievable” has the same meaning as in § 20.1(c) of 10 CFR Part 20 of this chapter.In many cases, flexibility is provided in the criteria to allow achieving an optimum tailings disposal program on a site-specific basis. However, in such cases the objectives, technical alternatives and concerns which must be taken into account in developing a tailings program are identified. As provided by the provisions of § 40.31(h) applications for licenses must clearly demonstrate how the criteria have been addressed.The specificatiofts must be developed considering the expected full capacity of tailings or waste systems and the lifetime of mill operations. Where later expansions of systems or operations may be likely (for example, where large quantities of ore now

marginally uneconomical may be stockpiled), the amenability of the disposal system to accommodate increased capacities without degradation in long-term stability and other performance factors must be evaluated.Licensees or applicants may propose alternatives to the specific requirements in this Appendix. The alternative proposals may take into account local or regional conditions, including geology, topography, hydrology, and meterology. The Commission may find that the proposed alternatives meet the Commission's requirements if the alternatives will achieve a level of stabilization and containment of the sites concerned, and a level of protection for public health, safety, and the environment from radiological and nonradiological hazards associated with the sites, which is equivalent to, to the extent practicable, or more stringent than the level which would be achieved by the requirements of this Appendix and the standards promulgated by the Environmental Protection Agency in 40 CFR Part 192, Subparts D and E.All site specific licensing decisions based on the criteria in this Appendix or alternatives proposed by licensees or applicants will take into account the risk to the public health and safety and the environment with due consideration to the economic costs involved and any other factors the Commission determines to be appropriate. In implementing this Appendix, the Commission will consider “practicable” and “reasonably achievable” as equivalent terms. Decisions involved these terms will take into account the state of technology, and the economics of improvements in relation to benefits to the public health and safety, and other societal and socioeconomic considerations, and in relation to the utilization of atomic energy in the public interest.
I. Technical Criteria

Criterion 1—The general goal or broad objective in siting and design decisions is permanent isolation of tailings and associated contaminants by minimizing disturbance and dispersion by natural forces, and to do so without ongoing maintenance. For practical reasons, specific siting decisions and design standards must involve finite times (e.g., the longevity design standard in Criterion 6). The following site features which will contribute to such a goal or objective must be considered in selecting among alternative tailings disposal sites or judging the adequacy of existing tailings sites:• Remoteness from populated areas;• Hydrologic and other natural conditions as they contribute to continued immobilization and isolation of contaminants from ground-water sources; and• Potential for minimizing erosion, disturbance, and dispersion by natural forces over the long term.The site selection process must be an optimization to the maximum extent reasonably achievable in terms of these features. ~In the selection of disposal sites, primary emphasis must be given to isolation of tailings or wastes, a matter having long-term

impacts, as opposed to consideration only of short-term convenience or benefits, such as minimization of transportation or land acquisition costs. While isolation of tailings will be a function of both site and engineering design, overriding consideration must be given to siting features given the long-term nature of the tailings hazards.Tailings should be disposed of in a manner that no active maintenance is required to preserve conditions of the site.
Criterion 2—To avoid proliferation of small waste disposal sites and thereby reduce perpetual surveillance obligations, byproduct material from in situ extraction operations, such as residues from solution evaporation or contaminated control processes, and wastes from small remote above ground extraction operations must be disposed of at existing large mill tailings disposal sites; unless, considering the nature of the wastes, such as their volume and specific activity, and the costs and environmental impacts of transporting the wastes to a large disposal site, such offsite disposal is demonstrated to be impracticable or the advantages of onsite burial clearly outweigh the benefits of reducing the perpetual surveillance obligations. ,
Criterion 3—The “prime option” for disposal of tailings is placement below grade, either in mines or specially excavated pits (that is, where the need for any specially constructed retention structure is eliminated). The evaluation of alternative sites and disposal methods performed by mill operators in support of their proposed tailings disposal program (provided in applicants’ environmental reports) must reflect serious consideration of this disposal mode. In some instances, below grade disposal may not be the most environmentally sound approach, such as might be the case if a ground-water formation is relatively close to the surface or not very well isolated by overlying soils and rock. Also, geologic and topographic conditions might make full below grade burial Impracticable: For example, bedrock may be sufficiently near the surface that blasting would be required to excavate a disposal pit at excessive cost, and more suitable alternative sites are not available. Where full below grade burial is not practicable, the size of retentiort*structures, and size and steepness of slopes associated exposed embankments must be minimized by excavation to the maximum extent reasonably achievable or appropriate given the geologic and hydrologic conditions at a site. In these cases, it must be demonstrated that an above grade disposal program will provide reasonably equivalent isolation of the tailings from natural erosional forces.
Criterion 4—The following site and design criteria must be adhered to whether tailings or wastes are disposed of above or below grade.(a) Upstream rainfall catchment areas must be minimized to decrease erosion potential and the size of the floods which could erode or wash out sections of the tailings disposal area.(b) Topographic features should provide good wind protection.
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(c) Embankment and cover slopes must be relatively flat after final stabilization to minimize erosion potential and to provide conservative factors of safety assuring long­term stability. The broad objective should be to contour final slopes to grades which are as close as possible to those which would be provided if tailings were disposed of below grade; this could, for example, lead to slopes of about 10 horizontal to 1 vertical flOhulv) or less steep. In general, slopes should not be steeper than about 5h:lv. Where steeper slopes are proposed, reasons why a slope less steep than 5h:lv would be impracticable should be provided, and compensating factors and conditions which make such slopes acceptable should be identified.(d) A  full self-sustaining vegetative cover must be established or rock cover employed to reduce wind and water erosion to negligible levels.Where a full vegetative cover is not likely to be self-sustaining due to climatic or other conditions, such as in semi-arid and arid regions, rock cover must be employed on slopes of the impoundment system. The NRC will consider relaxing this requirement for extremely gentle slopes such as those which may exist on the top of the pile.The following factors must be considered in establishing the final rock cover design to avoid displacement of rock particles by human and animal traffic or by natural process, and to preclude undercutting and piping:• Shape, size, composition, and gradation of rock particles (excepting bedding material average particles size must be at least cobble size or greater);• Rock cover thickness and zoning of particles by size; and• Steepness of underlying slopes.Individual rock fragments must be dense,sound, and resistant to abrasion, and must be free from cracks, seams, and other defects that would tend to unduly increase their destruction by water and frost actions. Weak, friable, or laminated aggregate may not be used.Rock covering of slopes may be unnecessary where top covers are very thick (oh the order of 10m or greater); impoundment slopes are very gentle (on the order of 10 h:lv or less); bulk cover materials have inherently favorable erosion resistance characteristics; and, there is negligible drainage catchment area upstream of the pile and good wind protection as described in points (a) and (b) of this Criterion.Furthermore, all impoundment surfaces must be contoured to avoid areas of concentrated surface runoff or abrupt or sharp changes in slope gradient. In addition to rock cover on slopes, areas toward which surface runoff might be directed must be well protected with substantial rock cover (rip rap). In addition to providing for stability of the impoundment system itself, overall stability, erosion potential, and geomorphology of surrounding terrain must be evaluated to assure that there are not ongoing or potential processes, such as gully erosion, which would lead to impoundment instability.(e) The impoundment may not be located near a capable fault that could cause a

maximum credible earthquake larger than that which the impoundment could reasonably be expected to withstand. As used in this criterion, the term “capable fault” has the same meaning as defined in section 111(g) of Appendix A  of 10 CFR Part 100. The term “maximum credible earthquake” means that earthquake which would cause the maximum vibratory ground motion based upon an evaluation of earthquake potential considering the regional and local geology and seismology and specific characteristics of local subsurface material.(f) The impoundment, where feasible, should be designed to incorporate features which will promote deposition. For example, design features which promote deposition of sediment suspended in any runoff which flows into the impoundment area might be utilized; the object of such a design feature would be to enhance the thickness of cover over time.
Criterion 5—Licensees and applicants are reminded that Subparts D and E of 40 CFR Part 192 have been applicable since December 6,1983. The goal of the EPA standards in 40 CFR Part 192 is nondegradation of all ground water. The primary ground-water standard in 40 CFR 192.32(a)(1), which applies to new or expanded impoundments, does not include consideration of existing or future ground- water quality. The secondary standard in 40 CFR 192.32(a)(2) applies to management of all byproduct material including existing and new or expanded impoundments. In the secondary standard, several ground-water quality criteria are considered, especially in site specific decisions on applications for alternate concentration limits. Criterion 5 supplements and does not conflict with or modify provisions of 40 CFR Part 192. Until or unless the Commission undertakes additional rulemaking as described in the advance notice of proposed rulemaking published in the Federal Register on November 26,1984 (49 FR 46425), licensees and applicants should consult 40 CFR Part 192 for the applicable ground-water protection requirements. In the interim, the Commission is applying appropriate aspects of 40 CFR Part 192 in individual licensing actions on a case-by-case basis through license conditions and orders.In developing and conducting ground-water protection programs, applicants and licensees shall consider the following:• Installation of bottom liners (Where synthetic liners are used, a leakage detection system must be installed immediately below the liner to ensure major failures are detected if they occur. This is in addition to the ground-water monitoring program conducted as provided in Criterion 7. Where clay liners* are proposed or relatively thin, in-situ clay soils are to be relied upon for seepage control, tests must be conducted with representative tailings solutions and clay materials to confirm that no significant deterioration of permeability or stability properties will occur with continuous exposure of clay to tailings solutions. Tests must be run for a sufficient period of time to reveal any effects if they are going to occur (in some cases deterioration has been observed to occur rather rapidly after about nine months of exposure}).

• Mill process designs which provide the maximum practicable recycle of solutions and conservation of water to reduce the net i, input of liquid to the tailings impoundment.• Dewatering of tailings by process devices and/or in-situ drainage systems (At new sites, tailings must be dewatered by a drainage system installed at the bottom of the impoundment to lower the phreatic surface and reduce the driving head for seepage, unless tests show tailings are not amenable to such a system. Where in-situ dewatering is to be conducted, the impoundment bottom must be graded to assure that the drains are at a low point. The drains must be protected by suitable filter materials to assure that drains remain free running. The drainage system must also be adequately sized to assure good drainage).• Neutralization to promote immobilization of toxic substances.Where ground-water impacts are occurring at an existing site due to seepage, action must be taken to alleviate conditions that lead to excessive seepage impacts and restore ground-water quality. The specific seepage control and ground-water protection method, or combination of methods, to be used must be worked out on a site-specific basis. Technical specifications must be prepared to control installation of seepage control systems. A quality assurance, testing; and inspection program, which includes supervision by a qualified engineer or scientist, must be established to assure the specifications are met.In support of a tailings disposal system proposal, the applicant/operator shall supply information concerning the following:• The chemical and radioactive characteristics of the waste solutions.• The characteristics of the underlying soil and geologic formations particularly as they will control transport of contaminants and solutions. This includes detailed information concerning extent, thickness, uniformity, shape, and orientation of underlying strata. Hydraulic gradients and conductivities of the various formations must be determined.This information must be gathered from borings and field survey methods taken within the proposed impoundment area and in surrounding areas where contaminants might migrate to ground water. The information gathered on boreholes must include both geologic and geophysical logs in sufficient number and degree of sophistication to allow determining significant discontinuities, fractures, and channeled deposits of high hydraulic conductivity. If field survey methods are used, they should be in addition to and calibrated with borehole logging. Hydrologic parameters such as permeability may not be determined on the basis of laboratory analysis of samples alone; a sufficient amount of field testing (e.g., pump tests) must be conducted to assure actual field properties are adequately understood. Testing must be conducted to allow estimating chemi-sorption attenuation properties of underlying soil and rock.• Location, extent, quality, capacity and current uses of any ground water at and near the site.
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Furthermore, step® -must be .taken during stockpiling of ore t© minimize .penetration of radionuclides into .underlying soils; suitable methods include lining and/or compaction of ore storage areas.
Criterion S —\n disposing of wasite byproduct material, licensees shall place an earthen covjer over tailings or wastes at the end of miffing operations and shall dose the waste disposal area in accordance with a design1 wfeichjprovides reasonable assurance of control of radiological hazards to '(i) be effective for 1,000 years, to the extend reasonably achievable, and, in any case, for at least 200'years, arrd fii) limit releases of radon-222 from uranium byproduct materials, and radon--220 from thorium byproduct materials, to the atmosphere so as to not exceed an average 2 release rate of 20 picocuries per square meter per second JpGi/nri^s) to the extent practicable throughout the effective design life determined pursuant to ¡(at) above. In computing required tailings cover thicknesses, moisture in soils in .excess ¡of amounts found normally in similar soils in similar circumstances may not fee considered. Direct gamma ¡exposure from the tailings or wastes ¡should fee -reduced to background levels. The ¡affects of -any ¡thin synthetic layer may not be taken tint® account in determining the calcula ted radon exhalation level. -If non- soil materials are proposed-as cover materials, it must be demonstrated that such materials wiD not crack or degrade by differential settlement, weathering, or other mechanism, over long-term time intervals.Near surface cover materials (¡i.e., within the «top "three meters} may not include waste orToCk that contains elevated levels of radium; soils used ’for near surface cover must be esserffiafly the same, as far as radioactivity is  concerned, as that of surrounding surface soils. This is to ensure that surface radon exhalation is not significantly above background because cf the cover material itself.The design requirements in this criterion for longevity and control ©if radon releases apply it© .any portion ¡©f a licensed and/or disposal site artless sudh portion contains a concentration of radium in land, averaged over area® .of $00 square meters, which, as a result ®f ¡byproduct material does not exceed the background level by more than: !(i) 5 picocuries per gram (pCi/g) of radium-226, or, in the case o f thorium byproduct material, radium-,228, averaged over the first IS centimeters (cm*) below the surface, and (ii)15 pCi/g of radium-22S, or, in the case of thorium byproduct material, radium-228, averaged over 15-cm (thick layers more than 15 cm below the surface.
Criterion 7—At least one full year prior to any major site construction, a praoperational
• The standasd applies ¡to ¡design, .Monitoring for 

radon after ¡installation o f ;an appropriately,designed  
cover <k not required.

2 This .average applies to .the entire surface of 
each disposal .area over periods of a t least 1 year, 
but short compared to TOO years. Radon will come 
from both 'uranium byproduct materials and from  
covering ¡materials. ¡Radon ¡emissions from covering 
materials should be estimated as part of developing 
a closure plan for ¡each site. The. standard, however, 
applies only to emissions ¡from ¡uranium byproduct 
materials to the atmosphere.

monitoring program must be conducted to provide complete baseline data on ¡a milling site and ¡its environs. Throughout -the construction and operating phases ¡of the mill, an operational monitoring program must be conducted (to measure or evaluate compliance with applicable standards and regulations; to evaluate performance of control systems and procedures; to evaluate ¡environmental impacts of operation; and to defect potential long-term effects.
Criterion 8—Milling operations must fee conducted so that all airborne effluent releases are reduced to levels as low as is reasonably achievable. The primary means of accomplishing ibis must be by means of emission controls. Institutional mnfeois, such as extending the site boundary and ¡exclusion area, may fee employed to ¡ensure that ¡offsite exposure limits «are met, but only after all practicable measures have been taken to control emissions at the source. Notwithstanding the -existence of individual dose standards, strict control of emissions is necessary to assure that population exposures are reduced to the maximum extent reasonably achievable and to avoid site contamination. The greatest potential sources of offsite Tedia tion exposure (aside from radon exposure) are dusting from dry surfaces of the tailings disposal area not covered fey ¡tailings solution and -emissions from ydlowcake drying and packaging operations. During operations and prior to closure, radiation doses from radon emissions from surface impoundments of uranium or thorium byproduct materials must be kept as low as is reasonably achievable.Cheriks must be made and lagged hourly of all parameters '(se.g., differential pressures and scrubber water flow rates) which determine the efficiency of yeflowcalce stack emission control equipment operation. It must be determined whether or not conditions are within a range prescribed to ensure that the equipment is operating consistently near peak efficiency.; corrective .action must be taken when performance is outside of prescribed ranges. Effluent control devices must be operative at all times during drying and padkaging operations and whenever air is exhausting from the yellowcake stack. Drying and packaging operations must terminate when controls are inoperative. When checks indicate the equipment Is not operating within fhe range prescribed for peak efficiency, actions must be taken to restore parameters to fhe prescribed range. When this ¡cannot be done without .shutdown' and repairs, drying and packaging operations must cease as «soon-as practicable.Operations may not be re-started after cessation due to off-normal performance until needed corrective actions have been identified and implemented. All .such cessations, corrective actions, and re-starts must be reported to the appropriate NRC regional ¡office as indicated in Criterion 8A, in writing, within 10 days of the subsequent restart.To ¡control dusting from tailings, that portion not covered by standing liquids must be wetted or chemically stabilized to prevent or minimize blowing and dusting to the maximum extent reasonably achievable. This requirement may be relaxed if tailings are

effectively sheltered from wind, such as may be the case where they are disposed of below grade and the tailings surface is not exposed to wind. Consideration must be given in planning tailings disposal programs to methods which would allow phased covering and reclamation of tailings impoundments because this will help in controlling particulate and radon emissions during operation. To 'control ¡dusting from diffuse sources, sudh as tailings and ore pads where automatic controls do not apply, operators shall develop written operating procedures specifying the methods of control which will be utilized.Milling operations producing or involving thorium byproduct material must be conducted in such a manner as to provide reasonable assurance that the annual dose equivalent does not exceed 25 mrflirems to the whole body, 75 millirems to the thyroid, and '25 millirems to any other organ of any member of fhe public as a result of exposures to the planned discharge of radioactive materials, radon-220 and its daughters excepted, to the, general environment.Uranium and thorium byproduct materials must be managed so as to conform to the applicable provisions of Title 40 of the Code of Federal Regulations, Part 440, “ Ore Mining and Dressing Point 'Source Category*: Effluent Limitations Guidelines and New Source Performance Standards, Subpart C, Uranium, Radium, and Vanadium Ores Subcategory,” as codified on January 1,1983.
Criterion '8A—Daily inspections of tailings or waste retention systems must be conducted by a qualified engineer or scientist and documented. The .appropriate NRC regional office as indicated in Appendix D of 10 CFR Part2Q, or the Director, Office of Inspection and Enforcement, U..5. Nuclear Regulatory Commission, Washington, D C 20555, must be immediately notified of any failure in a tailings or waste retention system which ¡results in a release of tailings or waste into unrestricted areas, and/or of any unusual conditions (conditions not contemplated .in the design of the retention system) which if  not corrected could indicate the potential or lead to failure of the system andresuLt in a release of tailings or waste into unrestricted areas.

II. Financia l  Criteria
Criterion 9—Financial surety arrangements must he established by each mill operator prior to fhe commencement of operations to assure .that sufficient funds will be available to carry out .the decontamination and decommissioning of the mill and site and for the reclamation of any tailings or waste disposal areas. The amount of funds to be ensured by such surety arrangements must be based on Commission-approved cost estimates in a Commission-approved plan for (1) decontamination and decommissioning of mill buildings and the milling site to levels which allow unrestricted use-of these areas upon decommissioning, and (2) the reclamation of tailings and/or waste areas in accordance with technical criteria delineated in Section I of this Appendix. The license shall submit this plan in conjunction with an environmental report that addresses the



Federal Register / Vol. 50, N o. 200 / Wednesday, October 16, 1985 / Rules and Regulations 41865'H I Ili T I l W W i i IPIBWH I'm B I H M i t »1 r "H H 'l t m - — w w :  X  I Ip  n -ti,’—expected environmental impacts of the milling operation, decommissioning and tailings reclamation, and evaluates alternatives for mitigating these impacts. The surety must also cover the payment of the charge for long-term surveillance and control required by Criterion 10. In establishing specific surety arrangements, the licensee’s cost estimates must take into account total costs that would be incurred if an independent contractor were hired to perform the decommissioning and recalmation work. In order to avoid unnecessary duplication and expense, the Commission may accept financial sureties that have been consolidated with financial or surety arrangements established to meet - requirements of other Federal or state agencies and/or local governing bodies for such decommissioning, decontamination, reclamation, and long-term site surveillance and control, provided such arrangements are considered adequate to satisfy these requirements and that the portion of the surety which covers the decommissioning and reclamation of the mill, mill tailings site and associated areas, and the long-term funding charge is clearly identified and committed for use in accomplishing these activities. The licensees’s surety mechanism will be reviewed annually by the Commission to assure, that sufficient funds would be available for completion of the reclamation plan if the work had to be performed by an independent contractor. The amount of surety liability should be adjusted to recognize any increases or decreases resulting from inflation, changes in engineering plans, activities performed, and any other conditions affecting costs. Regardless of whether reclamation's phased through the life of the operation or takes place at the end of operations, an appropriate portion of surety liability must be retained until final compliance with the reclamation plan is determined.This will yield a surety that is at least sufficient at.all times to cover the costs of decommissioning and reclamation of the areas that are expected to be disturbed before the next license renewal. The term of the surety mechanism must be open ended, unless it can be demonstrated that another arrangement would provide an equivalent level of assurance. This assurance would be provided with a surety instrument which is written for a specified period of time (e.g., 5 years) yet which must be automatically renewed unless the surety notifies the beneficiary (the Commission or the State regulatory agency) and the principal (the licensee) some reasonable time (e.g., 90 days) prior to the renewal date of their intention not to renew. In such a situation the surety requirement still exists and the licensee would be required to submit an acceptable replacement surety within-a brief period of time to allow at least 60 days for the regulatory agency to collect.Proof of forfeiture must not be necessary to collect the surety so that in the event that the licensee could not provide an acceptable replacement surety within the required time, the surety shall be automatically collected - prior to its expiration. The conditions described above would have to be clearly

stated on any surety instrument which is not open-ended, and must be agreed to by all parties. Financial surety arrangements generally acceptable to the Commission are:(a) Surety bonds;(b) Cash deposits;(c) Certificates of deposits;(d) Deposits of government securities;(e) Irrevocable letters or lines of credit; and(f) Combinations of the above or such other types of arrangements as may be approved by the Commission. However, self insurance, or any arrangement which essentially constitutes self insurance (e.g., a contract with a State or Federal agency), will not satisfy the surety requirement since this provides no additional assurance other than that which already exists through license requirements.
Criterion 10—A minimum charge of $250,000 (1978 dollars) to cover the costs of long-term surveillance must be paid by each mill operator to the general treasury of the United States or to an appropriate State agency prior to the termination of a uranium or thorium mill license.If site surveillance or control requirements at a particular site are determined, on the basis of a site-specific evaluation, to be significantly greater than those specified in Criterion 12 (e.g., if fencing is determined to be necessary), variance in funding requirements may be specified by the Commission. In any case, the total charge to cover the costs of long-term surveillance must be such that, with an assumed 1 percent annual real interest rate, the collected funds will yield interest in an amount sufficient to cover the annual costs of site surveillance. The total charge will be adjusted annually prior to actual payment to recognize inflation. The inflation rate to be used is that indicated by the change in the Consumer Price Index published by the U.S. Department of Labor, Bureau of Labor Statistics.

HI. Site and Byproduct Material Ownership
Criterion .11—A. These criteria relating to ownership of tailings and their disposal sites become effective on November 8,1981, and apply to all licenses terminated, issued, or renewed after that date.B. Any uranium or thorium milling license or tailings license must contain such terms and conditions as the Commission determines necessary to assure that prior to termination of the license, the licensee will comply with ownership requirements of this criterion for sites use for tailings disposal.C. Title to the byproduct material licensed under this Part and land, including any interests therein (other than land owned by the United States or by a State) which is used for the disposal of any such byproduct material, or is essential to ensure the long term stability of such disposal site, must be transferred to the United States or the State in which such land is located, at the option of such State. In view of the fact that physical isolation must be the primary means of long­term control, and Government land ownership is a desirable supplementary measure, ownership of certain severable subsurface interests (for example, mineral rights) may be determined to be unnecessary to protect the public health and safety and

the environment. In any case, however, the applicant/operator must demonstrate a serious effort to obtain such subsurface rights, and must, in the event that certain rights cannot be obtained, provide notification in local public land records of the fact that the land is being used for the disposal of radioactive material and is subject to either an NRC general or specific license prohibiting the disruption and disturbance of the tailings. In some rare cases, such as may occur with deep burial where no ongoing site surveillance will be required, surface land ownership transfer requirements may be waived. For licenses issued before November 8,1981, the Commission may take into account the status of the ownership of such land, and interests therein, and the ability of a licensee to transfer title and custody thereof to the United States or a State.D. If the Commission subsequent to title transfer determines that use of the surface or subsurface estates, or both, of the land transferred to the United States or to a State will not endanger the public health, safety, welfare, or environment, the Commission may permit the use of the surface or subsurface estates, or both, of such land in a manner consistent with the provisions provided in these criteria. If the Commission permits such use of such land, it will provide the person who transferred such land with the right of first refusal with respect to such use of such land.E. Material and land transferred to the United States or a State in accordance with this Criterion must be transferred without cost to the United States or a State other than administrative and legal costs incurred in carrying out such transfer.F. The provisions of this part respecting transfer of title and custody to land and tailings and wastes do not apply in the case of lands held in trust by the United States for any Indian tribe or lands owned by such Indian tribe subject to a restriction against alienation imposed by the United States. In the case of such lands which are used for the disposal of byproduct material, as defined in this Part, the licensee shall enter into arrangements with the Commission as may be appropriate to assure the long-term surveillance of such lands by the United States.
IV. Long-Term Site Surveillance

Criterion 12—The final disposition of tailings or wastes at milling sites should be such that ongoing active maintenance is not necessary to preserve isolation. As a minimum, annual site inspections must be conducted by the government agency retaining ultimate custody of the site where tailings, or wastes are stored to confirm the integrity of the stabilized tailings or waste systems and to determine the need, if any, for maintenance and/or monitoring. Results of the inspection must be reported to the Commission within 60 days following each inspection. The. Commission may require more frequent site inspections if, on the basis of a site-specific evaluation, such a need appears necessary due to the features of a particular failings or waste disposal system.
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PART 150— EXEMPTIONS AND 
CONTINUED REGULATORY 
AUTHORITY IN AGREEMENT STA TES  
AND IN OFFSHORE WATERS UNDER 
SECTION 2743. The authority citation ior Part 150 continues to read as follows:Authority: Sec. 161, <68 ©tat 948, as amended, see. 274,73 S ta t 838 ‘(4*2 U.S.C.2201, '2021'); sec. 201,88 ©tat. 1242, as • amended 142 U,‘S.C. 5841).Sections 150.'3,150.15,15ai5a, 150.31,150.32 also Issued under secs. lle(2), 81,68 Slat. .923, .935, as .amended, secs. 83., 84, 92 Stat. 3033, .3039 (42 .U.&.C. 2014e(2), 2111, 2113., 2114). Section 150.14 also issued under sec.53, 68 S ta l 930 (42 ULS.C. 2073). Section 150.17a also issued under sec. 122,68 Stat.939 (42ttiS.C. 2152). Seelies 150;30 .also issued ¡under sec. 2M, 83 ©tat. 444 »(42 1LS.C. 2282).For-the purposes of sec. 223,68 Slat. 958, as amended '(42 U .S .C . 2273); § § 150.20(83(2)-t4) and 150.'21 are issued under sec. U6lb, 68 Stat. 948, as amended (42 U .S.C . 2201(b)); 1 150,14 is issued .under sec. IBli, 68 Slat. 949, as amended .(42 I L S i G .  .2201(1)); and .§§ 150.16- 150.19 and 150/21(b)(1) ¡are issued under sec. 161a 63 Stat 950, as .amended (42 UJS.C. 2201(0)).4. In 1 150.31, paragraph fd) is added to read a s  follow s:§150.31 Required ior Agreement State regulation of byproduct material.
k * * * *(d) In adopting requirements pursuant t o paragraph (b) (2) of this s ection, the State may adopt alternatives (including, where appropriate, sate-tspecifiLc alternatives) to the requirements adopted and eiafotroed fey the Com mission fer the purpose if, after uotice'an'di -oppwiunity for public hearing, the Oo-rmnissiem 'determines that the altem ufives w ill achieve a level of. stabilization and containment of the sites concerned, and a level of protection for public health, safety and the environment from radiological and nonradioiogicai hazards associated with the sites, which is equivalent to, to die extent pr arid cable, -or more stringent than the level which wouM be adhieved by standards and requirements .adopted and enforced by the Conmnssioai for the same purpose aad .any final standards promulgated fey the Adm feasstete o f the Imvironmant-atl Protectiam Agency in acaardamce with sootkm 275, Alternative State requirement's may ¡take into account iocal or regional ccmdihons, including geology, topography, hydrology and meteorology.Dated at WrashiaagStsm, D C , this 9th day o f October 1985.

For (die Nfflcflear Regulatory Commission. 
SamuelJ. Chllk,
Secretary jjfthe Commission.[FR Doc. 85-24689 Filed 10-15-85; 8:45 am]
BILLING CODE 7590-01-M

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 71

[Airspace Docket No. 85-AW P-35]

Andersen AFB, Agana, Guam; Control 
Zone

AGENCY: Federal Aviation 
Administration (FAA), DOT,
ACTION: Final rule.

s u m m a r y : An amended description to the existing Andersen AFB, Agana, Guam, fiat. 13°34'52" N,,, long. 144°S5'26" E.) Control Zone is necessary as a result of the recent name and identification change of the Agana Very High Frequency Omni-directional Radio Range and Tactical Air Navigational Aid (VORTAC) facility to 1he Ninritz VORTAC. This action will provide only editorial changes and does not change the actual airspace of the existing Guam Island Andersen AFB, Guam, Control Zone description.
EFFECTIVE d a t e : 0901 G.M .T., November 21,1985.
FOR FURTHER INFORMATION CONTACT: Curtis Alms, Airspace and Procedures Branch, Air Traffic Division, Federal Aviation Administration (FAA), 15000 Aviation Boulevard, Hawthorne, California 90261; telephone (213) 536- 6649.
SUPPLEMENTARY INFORMATION:HistoryThe Agana V O R T AC is used as a reference point in the definition of the Andersen AFB, Agana, Guam, Control Zone. The name of the Agana V ORTAC facility is being changed to the Mmitz VORTAC. A s a  result of this name change, an editorial change to -the description of the control zone becomes necessary.To predude numerous editorial changes to control zones and transition areas, it has been determined that the use of geographical coordinates as reference points describing control zones and transition areas are mere permanent and are not subject to change as names or location ¡of V ORTAC facilities.

The RuleThe purpose of this amendment to § 71.171 of Part 71 of the Federal Aviation Regulations (14 CFR Part 71) is to change die description of the Andersen AFB, Agana, Guam, Control Zone using geographical coordinates and delete the Agana VORTAC reference used in the definition. This action »does not change the actual airspace of the existing control zone. Section 71.171 of Part 71 of the Federal Aviation Regulations was republished in Handbook 7400.6A dated January 2,1985.The FAA concludes that there is an immediate need for a regulation to reflect the correct description of the Andersen AFB, Agana, Guam, Control Zone. Therefore, 1 find that notice on public procedure under 5 LLS.C. 553(b) is contrary to the public interest and that good cause exists for making this amendment effective coincident with the charting date of November 21,1985. Description of the amended control zone is set forth below and depicted on die chart at the end of this document.The FA A  has determined that this regulation only involves an established body of technical regulations for which frequent and routine amendments are necessary to keep them operationally current. It, therefore—(1) Is not a “major1 rule” under Executive Order 12201; (2) is not a ^significant rule*’ under DOT Regulatory Policies and Procedures (44 FR 11034; February 26,1979); and (3) does not warrant preparation of a regulatory evaluation as the anticipated impact is so minimal. Since this is a routine matter that will only affect air traffic procedures and air navigation, it is certified that this rule will not have a significant economic impact on a substantial number of small entities under the «criteria of the Regulatory Flexibility Act.List of Subjects in  14 CFR Part 71Control zones, Transition areas, Aviation safety.Adoption of the AmendmentAccordingly, pursuant to the authority delegated to me, the Federal Aviation Administration is amending Part 71 of the FAR as follows:
PART 71— [AMENDED]1. The authority citation for Part 71 continues to read as follows:Authority: 49 U,S.C. 1348(a), 1354(a), 1510, Executive Order 10854; 49 U .S .C . 106(g) (Revised Pah. L. 97-449, January 12,1983}; 14 CFR 11.69.



Federal Register ¡  V o l. 50»,. N o . 200 [' Wednesday,. October T6r 1985 / Rtilea and Regutefoms 418672.. Section 71.171 is amended as follows;Andersen- AFB, Agana, Guanr—[Revised);“Beginning at lat 13*33*20“ N:, long, 144°48,5G'"E.; to lat 13*34*50** N:, long; 144°5G'30" E.; thence* clockwise’ via* the Simile radius of Andersen AFB (Eafe 13**3̂ 52* N!„ long: 144f55i28f R); to lafc.l3o38'O0r Ni, long: 144°58'30" R; ter lat 13*40*151' Ni(,long: 145 °03:20' E.;* to,Lat larsn©.* Ni, long; 145 °04'40" E.;,to Lat 13°34’4Q" N^lang l44°59'30f E.; thence clockwise via the 5-miie.radius of Andersen AFB flat, 13#34»'52" N.,!bng. 144°55'28’ E.,) tO lat 13*30*30* NI, long.. 144 °54'20!' E.; to lat. 13*29*10" NI, long; 144’°51'30" R;; thence counterdbekwi'se via the 3- mile radius of NAS Agana (lat 13?28'54*Nl, long. 144?47'35* E.);: to the: point of beginning.’“ Issued in Los Angeles, California on September 26,,1985,B. Keith Potts,
Acting Director, Westem-PaciftcRegion.[FR Doc; 85-24590 Filed 10-15-85; 8:45 amf
BILLING CODE 4910-13M

SECURITIES AND EXCHANGE 
COMMISSION

17 GFR Parts 246 and 249 [Release No. 34^22488; File No. S7-20-S5]
Adoption of Revisions of Form BO and 
Related Technical Changes; Adoption 
of Amendments to Broker-Dealer 
Successor Rules

AGENCY; Securities and Exchange 
Commission.
ACTION: Adoption o f revisions of a form 
and re Fated rules:SUMMARY;: The Commission is adopting previously proposed revisions of Form BEK Form BD is* the foim  which is filed by an applicant to became registered as. a broker-dealisr under Section f5(b)- o f the Securities Exchange Act of 1934 (the “Act”), The purpose o f tihe-revisions to Form BD is to reduce the regulatory burden upon broker-dealers by revising the disciplinary question to remove duplicative information requirements and narrow the scope of that question,, and by clarifying the information required to be disclosed on the schedules. These revisions are the result of discussions with foe Forms Revision Committee (“Forms Committee” ), o f foe North American Securities, Administrators Association, Inc.. (“N A SA A ”). The Commission also is- making changes to Rule 17a-3 under the Act,, in order that the information requested conforms; to that required in the revised Form: U—4 currently used b y  states and self-regulatory organizations to registersecurities salespersons. Finally, the Commission is changing its

broker-dealer successor rules* so- that mi amendment to* Form, BD- is, required rather than a: new complete Form BD. 
EFFECTIVE DATE: January 1,1986:
FOR FURTHER INFORMATION CONTACT: Lynne G. Masters, Esq. at (202) 272-2848; Division of. Market Regulation;Securities and Exchange Commission, 450 Fifth Street NW ., Washington, DC' 205491I. IntroductionIn November. 1983, the Commission adopted a revised: Farm BD and revised; Form BDW,. resulting: from the continuing efforts of foe N A SA A  Special Committee to Revise Form BD.1 The purpose of the revisions was to reduce the regulatory hurden of duplicative registration requirements on broker- dealers by allowing, them to use a  single form to register with foe states and self- regulatory organizations, as well as the Commission. In addition,, foe revisions made Form BD and Form BDW compatible with the Central Registration Depository (“CRD”)* The CRD’provides a computer database that maintains current registration information for every broker-dealer this is a member o f the N A SD  and/or registered with, a state that participates in  foe CRD system.,N A SA A  subsequently formed the Forms Committee to review Form U-4,. the- form used by foe: states and foe aelf- regjilatary organizations to. register certain associated persons o f broker- dealers.2 The N A SA A  Forms Committee was advised by representatives o f foe: National* Association o f  Securities Dealers, Inc. (“N ASD”), the New York Stock Exchange, Etic. (“NYSE” ), foe American Stock Exchange, Inc., the Association of Registration Managers,, the Securities Industry Association, representatives from the insurance and commodities industries and foe staff of foe Commission’s Division of Market Regulation,, Office of the Executive Director and Office, of Applications and Reports Services. In the course o f foe Forms Cbmmittee’S review of Form U-4,, parallel improvements to Form BD were considered. The participants in the Forms Committee unanimously agreed to implement all o f  foe Form BD changes. The N A SA A  membership approved foe revised Form BD and Form U-4 on April 5 ,1985.The Commission proposed foe revisions to Form BD and foe related

1 Rule 1 5 b t-l requires broker-dealers, to apply. Tot 
registration on Form BD.

2 Prior to Deeember 1983, Form U -4  w as also a 
Com m ission form, u se d  to register securities 
salespersons o f firms for which the Com m ission had  
sole regulatory responsibility (“ S E C O ” )) Form U-4- 
is no longer a; Commission, form because o f the 
elim ination o f the SECO-program .

changaste the broker-dealer successor rutes on April 26,1985.3 The Commission5 received thirteen comment* tetters on the proposals. The commentators strongly' supported the revisions as reducing the regulatory burden upon brofcer-deafers without sacrificing investor protection’ or ofoer regulatory concerns: Some commentators suggested some substantíve and technical changes. The* substantive changes were not made in order to maintain a uniform form with N A SA A . The* Commission is adbptihg the revisions to Form BD, foe amendment to Rule 170-3 and the amendment to- RuleT5bl—3 substantially as proposed with some changes. 4 The Commission is ateo rescinding Rale 15b2 -̂l.II. Discussion.
A . Revisions to Fbrm BID-Most of. foe changes, to Form; BD relate to Item 7, which- requests information concerning, past disciplinary actions..5 These changes generaLy conform to. the- changes; made on Form U-4 for registration, of associated persona of broker-dealers and proposed, for Form A D V  for registration of investment advisers.In addition, the Commission is  amending Schedules A  and B of Form BD to clarify that disclosure of foe ultímate owner of the applicant is required.1. The Disciplinary History Q uestio n - Item 7Item 7 of Foim BD currently/ requires: that a  broker-dealer disclose: relevant information about statutory disqualifications and other regulatory concerns. For example, the Rem requires; disclosure of criminal! convictions, as.

3 Securities Exchange Act* Release N o. 34-21981; 
April;20; 1985:;5D. FR  19198, M a y  T, 1985:

4 The Com m ission previously proposed an 
amendment to Rule 15h3r-l w hich , w ou ld  have: 
required all'broker-dealers.to file a new  Form BD'at 
a specific date. See Securities Ekchangp-A ct 
Release N o. 20407 (Nov. 2 2 ,1983J. The Commission 
is not adopting such a requirement at this time. The  
Com m ission is considering processing Form BD  on 
an*electronic basis: O n ce  the Com m ission  
determines how-to process-FOrm BD ’erectronically, 
the Commission*intends to require a* new  Form BD  
from all broker-dealers a s  part o f the conversion; 
process. The Com m ission anticipates giving broker- 
dealers sufficient notice before imposing sueftar 
requirement: H ow ever, w e  understand th at all1 
N A S D  registered broker-dealers will'be* required* to - 
file the n e w  Form BD ’ wi th th e C R D  a s p a r to fth e  
conversion o f state registration into the C R D ’ system  
in early, 1988. AIL new broker^dealfers whiah register 
w ith ,die: Commission: am and; after die effective dbte 
o f the revised; form, o f  course, will? be required; to 
complete: the new  Eorm BDl

8 Certain’m inor technical: changes w ere made to 
the Com m ission’»  SpecialTnstructions for 
completing Form BD;


