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The Board has provided notice of this 
action to affected parties.

D ated : Sep tem b er 26,1985.
By A uthority  o f the Board.

Beatrice Ezerski,
Secretary to the Board.
[FR Doc. 85-23394 Filed  9-30-85; 8:45 am] 
BILLING CODE 7905-01-M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 558

New Animal Drugs for Use in Animal 
Feeds; Tylosin

AGENCY: Food and Drug Administration. 
ACTIO N : Final rule.

SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of a supplemental new animal 
drug application (NADA) filed by JR 
Specialty Supply Co., providing for 
manufacture of a 20-gram-per-pound 
tylosin premix, in addition to currently 
approved 5-, 10-, and 40-gram-per-pound 
tylosin premixes, to make complete 
feeds for swine, beef cattle, and 
chickens.
EFFECTIVE d a t e : October 1,1985.
FOR FURTHER INFORMATION C O N TA C T: 
Benjamin A. Puyot, Center for 
Veterinary Medicine (HFV-135), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443- 
1414.
SUPPLEMENTARY INFORMATION: JR 
Specialty Supply Co., 310 Second Ave. 
SW., P.O. Box 506, Waseca, MN 56093, 
is the sponsor of a supplement to NADA 
96-780 submitted on its behalf by Elanco 
Products Co. The supplement provides 
for manufacture of a new 20-gram-per- 
pound tylosin premix to make complete 
feeds for swine, beef cattle, and 
chickens for use as in 21 CFR 
558.625(f)(1) (i) through (vi). Regulations 
on the use of the currently approved 5- 
and 10-gram-per-pound premixes are 
revised to include additional uses in 
swine and use in beef cattle and 
chickens. The firm had previously 
received approval for a 40-gram-per- 
pound tylosin premix used to make 
complete swine, beef cattle, and chicken 
feeds. The supplemental NADA is 
approved and the regulations are 
amended to reflect the approval. The 
basis of approval is discussed in the 
freedom of information summary.

In accordance with the freedom of 
information provisions of Part 20 (21 
CFR Part 20) and § 514.11(e)(2)(h) (21

CFR 514.11(e)(2)(h)), a summary of 
safety and effectiveness data and 
information submitted to support 
approval of this application may be seen 
in the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
Lane, Rockville, MD 20857, from 9 a.m. 
to 4 p.m., Monday through Friday.

The agency has determined under 21 
CFR 25.24(d)(l)(i) (April 26,1985; 50 FR 
16636) that this action is of a type that 
does not individually or cumulatively 
have a significant effect on the human 
environment. Therefore, neither an 
environmental assessment nor an 
environmental impact statement is 
required.

List of Subjects in 21 CFR Part 558
Animal drugs, Animal feeds.
Therefore, under the Federal Food, 

Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, Part 
558 is amended as follows:

PART 558— NEW ANIMAL DRUGS FOR 
USE IN ANIMAL FEEDS

1. The authority citation for 21 CFR 
Part 558 continues to read as follows:

Authority: Sec. 512, 82 Stat. 343-351 (21 
U.S.C. 360b); 21 CFR 5.10 and 5.83.

2. In § 558.625 by revising paragraph
(b)(16) to read as follows:

§558.625 Tylosin.
* * * * *

(b) * * *
(16) To 049768: 5,10, 20, and 40 grams 

per pound, paragraph (f)(1) (i) through
(vi) of this section.
* * * * *

Dated: September 18,1985.
Marvin A. Norcross,
Acting A ssociate D irector fo r  Scientific 
Evaluation.
[FR Doc. 85-23332 Filed 9-30-85; 8:45 am] 
BILLING CODE 4160-01-M

INTERNATIONAL DEVELOPMENT 
COOPERATION AGENCY

Agency for International Development

22 CFR Part 208

Debarment, Suspension and 
Ineligibility

a g e n c y : Agency for International 
Development, IDCA.
ACTIO N : Final rule.

SUMMARY: The Agency for International 
Development is amending Part 208 to 
include all AID and AID-financed 
agreements (e.g., grants, cooperative 
agreements, and host country contracts) 
and subagreements. The revision is 
necessary because the present 
regulation is limited in scope to only 
AID-financed commodity and 
commodity-related transactions. The 
revision, together with the FAR 
procedures for debarment and 
suspension, provides a uniform system 
of debarment and suspension covering 
all AID and AID-financed agreements.
EFFECTIVE D A TE: October 1,1985.
FOR FURTHER INFORMATION C O N TA C T:
Mr. Jan W. Miller, Office of the General 
Counsel, Room 6943 N.S., Agency for 
International Development, Washington
D.C. 20523. Telephone: (202) 632-8874.
SUPPLEMENTARY INFORMATION: On April
19,1985, AID requested comments on a 
proposed revision to 22 CFR Part 208. (50 
FR 15884-88). No public comments were 
received during the thirty-day comment 
period. However, in response to 
comments received from the Office of 
Federal Procurement Policy, the 
regulation has been limited to 
nonprocurement agreements. AID’S 
procedures for suspension and 
debarment for Government procurement 
contracts are set forth in the AIDAR, 48 
CFR Chapter 7.

List of Subjects in 22 CFR Part 208

Foreign aid, Grant programs—foreign 
relations, Grants administration.

Accordingly, 22 CFR Part 208 is 
revised to read as follows:

PART 208— DEBARMENT,
SUSPENSION AND INELIGIBILITY

Subpart A— General 

Sec.
208.1 Scope.
208.2 Policy.
208.3 Definitions.
208.4 AID consolidated list of debarred, 

suspended and ineligible awardees.
208.5 Effect of being listed on the AID List.
208.6 Waiver.

Subpart B— Debarment
208.7 General.
208.8 Causes for debarment.
208.9 Procedures.
208.10 Period’of debarment.
208.11 Scope of debarment (imputed 

conduct).

Subpart C — Suspension
208.12 General.
208.13 Causes for suspension.
208.14 Procedures.
208.15 Period of suspension.
208.16 Scope o f  s u s D e n s io n .
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Authority: Section 621 of the Foreign 
Assistance Act of 1961,22 U.S.C. 2381.

Subpart A— General

§ 208.1 Scope.
(a) This part:
(1) Prescribes policies and procedures 

for the Agency for International 
Development (AID) governing the 
debarment and suspension of 
organizations and individuals from 
participating in AID agreements, 
including grants, cooperative 
agreements, AID-financed host country 
contracts, AID-financed commodity 
transactions under 22 CFR Part 201, and 
reimbursement for overseas freight 
charges under 22 CFR Part 202;

(2) Sets forth the causes, procedures 
and requirements for determining the 
scope, duration and effect of AID 
debarment and suspension actions; and

(3) Procedures for suspension, 
debarment and ineligibility for 
Government procurement contracts are 
set forth in 48 CFR Chapter 7.

§ 208.2 Policy.
(a) AID. shall not award agreements 

to, or finance or consent to agreements 
with, organizations and individuals that 
are suspended or debarred as indicated 
on the AID List.

(b) The serious nature of debarment 
and suspension requires that they be 
imposed only in the public interest, for 
the Government’s protection and not for 
purposes of punishment. Debarment and 
suspension shall be imposed to protect 
the Government’s interest, and only for 
the causes and in accordance with the 
procedures set forth in this part.

(c) Offices responsible for the award 
and administration of agreements are 
responsible for reporting to the 
Inspector General, AID, information 
about possible fraud, waste, abuse, or 
other wrongdoing which may constitute 
or contribute to a cause for debarment 
or suspension under this Part

§ 208.3 Definitions.
For purposes Of this P a r t -
fa) "Adequate evidence” means 

information sufficient to support the 
reasonable belief that a particular act or 
omission has occurred.

(b) “Affiliates” means organizations 
or individuals are affiliates if, directly or 
indirectly, (1) either one controls or can 
control the other; or (2) a third controls 
or can control both.

(c) “Agency" means any executive 
department, military department or 
defense agency, or other agency or 
independent establishment of the 
executive branch.

(d) “AID agreement” means a 
contract, grant, cooperative agreement,

loan, loan guarantee, sales agreement, 
donation agreement or any other 
agreement to which AID is a party or 
which AID finances or approves, except 
for Government procurement contracts 
as defined in paragraph (1) of this 
section. It also means any subagreement 
under an AID agreement. It includes 
AID grants and cooperative agreements, 
AID-financed host country contracts, 
AID-financed commodity transactions 
under 22 CFR Part 201, reimbursement of 
freight charges under 22 CFR Part 202, 
and transactions under Title II of the 
Agricultural Trade Development and 
Assistance Act of 1954, as amended 
(Pub. L  480).

(e) “AID List” means the AID 
Consolidated List of Debarred, 
Suspended or Ineligible Awardees 
maintained by AID in accordance with 
this Part.

(f) “Authorized representative” means 
an official who has been designated by 
and authorized to act on behalf of the 
Administrator of AID for the purposes of 
this part including, but not limited to, 
acting as a debarring or suspending 
official.

(g) “Awardee” means any individual 
or legal entity that submits offers for, is 
awarded or performs services under, or 
reasonably may be expected to be 
awarded or perform services under an 
AID agreement. It includes an employee 
of an awardee and any person who 
conducts business with AID as an agent 
or representative of an awardee. It does 
not include contractors.

(h) “Contractor” means any individual 
or legal entity that submits offers for or 
is awarded, or reasonably may be 
expected to submit offers for or be 
awarded, a Government procurement 
contract or conducts business with the 
Government as an agent or 
representative of another contractor.

(i) “Conviction” means a judgment or 
conviction of a criminal offense by any 
court of competent jurisdiction, whether 
entered upon a verdict or plea, and 
includes a conviction entered upon a 
plea of nolo contendere.

(j) “Debarment” means action taken 
by a debarring official to exclude an 
organization or individual from 
receiving Government procurement 
contracts or AID agreements for a 
reasonable, specified period. An 
organization or individual so excluded is 
“debarred”.

(k) “Debarring Official” means an 
agency head or an official authorized by 
an agency head to impose debarment. 
The AID debarring official is the 
Associate Assistant to the 
Administrator for Management (M/ 
AAA/SER).

(l) “Government procurement 
contract” means (i) an agreement to 
which a Federal agency is a party for 
the acquisition of supplies or services 
(including construction) for the direct 
benefit or use of the Federal 
Government or (ii) a Government- 
approved or financed subcontract under 
a Government procurement contract.

(m) “Indictment” means indictment 
for a criminal offense. An information or 
other filing by competenfauthority 
charging a criminal offense shall be 
given the same effect as an indictment.

(n) “Ineligible” means excluded from 
Government contracting (and 
subcontracting, if appropriate) under 
statutory, Executive Order, or regulatory 
authority other than this regulation or 
subpart 9.4 of the Federal Acquisition 
Regulation. For example, contractors 
excluded under the Davis-Bacon Act 
and its related statutes and 
implementing regulations, the Service 
Contract Act, the Equal Employment 
Opportunity Acts and Executive Orders, 
the Walsh-Healey Public Contract Act, 
the Buy American Act, and the 
Environment Protection Acts and 
Executive Orders are ineligible.

(o) “Legal proceedings” mean any 
civil judicial proceeding to which the 
Government is a party or any criminal 
proceeding. The term also includes 
appeals from such proceedings.

(p) “Preponderance of the evidence" 
means proof by information that, 
compared with that opposing it, leads to 
the conclusion that the fact at issue is 
more probably true than not.

(q) “Suspending official” means an 
agency head or an official authorized by 
an agency head to impose suspension. 
The AID suspending official is the 
Associate Assistant to the 
Administrator for Management (M/ 
AAA/SER).

(r) “Suspension” means action taken 
by a suspending official to exclude an 
organization or individual temporarily 
from receiving Government procurement 
contracts or AID agreements. An 
organization or individual so excluded is 
"suspended”.

§ 208.4 AID consolidated list of debarred, 
suspended and ineligible awardees.

The agency shall compile and 
maintain a list of organizations and 
individuals who are currently debarred 
or suspended under this part. At a 
minimum, the AID List shall contain the 
following information:

(a) The awardee’s name and address;
(b) The cause(s) for the action;.
(c) The effect of the action;
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(d) The effective date of the action 
and, in the case of debarments, the 
termination date for each listing; and

(e) The name and telephone number 
of AID’s point of contact for the action.

§ 208.5 Effect of being listed on the AID 
List

AID shall not—
(a) Solicit or consider any bid or 

proposal for an agreement from;
(b) Award, extend, or renew any 

agreement with;
(c) Finance, approve or consent to the 

award, extension, or renewal of any 
agreement with—an awardee on the 
AID List.

§208.6 Waiver.

(a) The Associate Assistant to the 
Administrator for Management may 
waive the prohibitions of § 208.5 by 
issuing a written determination setting 
forth the compelling reasons justifying 
the waiver.

(b) Some examples of circumstances 
that may constitute a compelling reason 
include: (1) The property or services to 
be acquired are available only from the 
listed awardee; (2) the urgency of the 
requirement dictates that AID deal with 
the awardee; (3) the awardee and AID 
have entered an agreement covering the 
same events which resulted in the listing 
and the agreement includes a decision 
by AID not to debar or suspend the 
awardee; and (4) for such other reasons 
related to U.S. foreign assistance 
activities which require continued 
business dealings with the listed 
awardee.

Subpart B— Debarment 

§ 208.7 General.

(a) The debarring official may, in the 
public interest, debar an awardee for 
any of the causes contained in § 208.8, 
using the procedures in § 208.9. The 
existence of a cause for debarment 
under § 208.8, however, does not 
necessarily require that the awardee be 
debarred; the seriousness of the 
awardee’s acts or omissions and any 
mitigating factors should be considered 
in making any debarment decision.

(b) Debarment of an awardee 
constitutes debarment of all divisions or 
other organizational elements of the 
awardee, unless the debarment decision 
is limited by its terms to specific 
divisions, organizational elements, or 
commodities. Debarment extends to 
affiliates of the awardee, only if they are
(1) specifically named and (2) given 
written notice of the proposed 
debarment and opportunity to respond 
(see § 208.9).

§ 208.8 Causes for debarment
The debarring official may debar an 

awardee for:
(a) Conviction of or civil judgment 

for—
(1) Commission of fraud or a criminal 

offense in connection with obtaining, 
attempting to obtain, or performing a 
public agreement or subagreement;

(2) Violation of Federal or State 
antitrust statutes relating to the 
submission of bids or proposals; or

(3) Commission of embezzlement, 
theft, forgery, bribery, falsification or 
destruction of records, making false 
statements, or receiving stolen property; 
or

(4) Commission of any other offense 
indicating a lack of business integrity or 
business honesty which seriously and 
directly affects the present 
responsibility of an awardee.

(b) Violation of the terms of an 
agreement or subagreement so serious 
as to justify debarment, such as—

(1) Willful failure to perform in 
accordance with the terms of one or 
more agreements or subagreements; or

(2) A history of failure to perform, or 
of unsatisfactory performance of, one or 
more agreements or subagreements.

(c) Any other cause of so serious or 
compelling a nature that its affects the 
present responsibility of an AID 
contractor or awardee. Such cause may 
include but is not limited to:

(1) Failure to furnish information in 
accordance with the terms of one or 
more agreements or subagreements;

(2) Violation of AID regulations in a 
substantial manner; or

(3) Offer or acceptance of a bribe or 
other illegal payment or credit or 
commission of a fraud in connection 
with any AID-financed transaction.

(d) On the basis of a debarment for 
any of the above causes by another 
agency.

§ 208.9 Procedures.
(a) N otice o f proposal to debar. 

Debarment shall be initiated by sending 
the awardee or affiliates, a notice 
containing, as appropriate, the following 
information:

(1) That debarment is being proposed.
(2) The reasons for the proposed 

debarment in terms sufficient to put the 
awardee or affiliate on notice of the 
conduct or transaction(s) upon which it 
is based.

(3) The cause(s) relied upon under
§ 208.8 for the proposed debarment, and, 
if applicable, under FAR Subpart 9.4.

(4) That, within 30 days after the 
receipt of the notice, the awardee or 
affiliate may (i) submit, in person, in 
writing, or through a representative, 
information and argument in opposition

to the proposed debarment, including 
any additional specific information that 
raises a genuine dispute over the 
material facts; and (ii) request in writing 
a hearing.

(5) The effects of the proposed 
debarment and the effects of a final 
debarment. If a notice of proposed 
debarment is issued to an awardee or 
affiliate who is not suspended, the 
notice shall state that, for purposes of 
AID agreements, the proposed 
debarment shall have the effect of a 
suspension.

(6) The awardee’s or affiliate’s name 
and address have been placed on the 
AID List.

(b) Hearing.—(1) Appointment. Upon 
receipt of a timely request for a hearing, 
the debarring official will appoint a 
hearing officer.

(2) Purpose. The purpose of the 
hearing is to provide the awardee or 
affiliate an opportunity to dispute 
material facts, present evidence of any 
mitigating factors, present arguments 
concerning the imposition, scope, 
duration or effects of a proposed 
debarment or debarment and to provide 
the debarring official with proposed 
findings of fact.

(3) Evidence and argument. The 
awardee or affiliate shall have the 
opportunity to appear with counsel, to 
submit documentary evidence, to 
examine and cross-examine witnesses 
and to present argument.

(4) Transcript. The hearing officer 
shall make a transcribed record of the 
hearing and make it available at cost to 
the awardee or affiliate. The 
requirement for a transcript may be 
waived by mutual agreement.

(5) Report. Within 30 days after the 
hearing record is closed, the hearing 
officer will transmit to the debarring 
official and the awardee or affiliate a 
written report setting forth proposed 
findings of fact as to disputed material 
facts. The awardee or affiliate shall 
have 30 days from receipt of the report 
to submit written exceptions to the 
debarring official.

(c) Debarring o ffic ia l’s decision. (1) 
The debarring official shall make a 
decision on the basis of all the 
information in the administrative record, 
including any submission made by the 
awardee or affiliate, the hearing report 
and any exceptions. The debarring 
official may set aside findings of fact 
only after specifically determining them 
to be arbitrary and capricious or clearly 
erroneous.

(2) In any action in which the 
proposed debarment is not based upon a 
conviction or civil judgment, the cause
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for debarment must be established by a 
preponderance of the evidence.

(d) N otice o f debarring o ffic ia l’s 
decision. (1) If the debarring official 
decides to impose debarment, the 
awardee or affiliate shall be sent a 
notice with the following information as 
appropriate;

(1) A reference to the notice of 
proposed debarment.

(ii) Any findings of fact and 
conclusion of law.

(iii) The reasons for the debarment.
(ivj The period of debarment,

including effective dates.
(v) The type of agreements and 

subagreements covered by the 
debarment.

(vi) If the debarment is based on one 
or more causes in FAR Subpart 9.4, a 
statement that the debarment is 
effective throughout the Executive 
Branch as provided in FAR Subpart 9.4, 
and that the awardee’s or affiliate’s 
name will be added to the GSA List.

(vii) The awardee’s or affiliate’s name 
and address will be or have been placed 
on the AID List.

(2) If debarment is not imposed, the 
debarring official shall so notify the 
awardee or affiliate.

§ 208.10 Period of debarment
(a) Debarment shall be for a period 

sufficient to protect the Government’s 
interest. Generally, a debarment should 
not exceed 3 years. If suspension 
precedes a debarment, the suspension 
period shall be considered in 
determining the debarment period.

(b) The debarring official may extend 
the debarment for an additional period, 
if that official determines that an 
extension is necessary to protect the 
Government’s interest. However, a 
debarment may not be extended solely 
on the basis of the facts and 
circumstances upon which the initial 
debarment action was based. If 
debarment for an additional period is 
determined to be necessary, the 
procedures of § 208.9 above shall be 
followed to extend the debarment.

(c) At any time, an awardee or 
affiliate may submit a written request to 
the debarring official for review of the 
period or extent of debarment because 
of new information or changed 
circumstances, such'as——

(1) Newly discovered material 
evidence;

(2) Reversal of the conviction or 
judgment upon which the debarment 
was based;

(3) Bona fide change in ownership or 
management;

(4) Elimination of other causes for 
which debarment was imposed; or

(5) Other reasons such as restitution 
and other actions in mitigation.

§ 208.11 Scope of debarment (imputed 
conduct).

(a) The fraudulent, criminal, or other 
seriously improper conduct of any 
officer, director, shareholder, partner, 
employee, or other individual associated 
with an awardee may be imputed to the 
awardee when the conduct occurred in 
connection with the individual’s 
performance of duties for or on behalf of 
the awardee, or with the awardee’s 
knowledge, approval, or acquiescence. 
The awardee’s acceptance of the 
benefits derived from the conduct shall 
be evidence of such knowledge, 
approval, or acquiescence.

(b) The fraudulent, criminal, or other 
seriously improper conduct of an 
awardee may be imputed to any officer, 
director, shareholder, partner, employee, 
or other individual associated with the 
awardee who partioipated in, knew of, 
or had reason to know of, the awardee’s 
conduct.

(c) The fraudulent, criminal, or other 
seriously improper conduct of one 
awardee participating in a joint venture 
or similar arrangement or with the 
knowledge, approval, or acquiescence of- 
the organizations or individuals. 
Acceptance of the benefits derived from 
the conduct shall be evidence of such 
knowledge, approval, or acquiescence.

Subpart C— Suspension

§208.12 General.
(a) The suspending official may, in the 

public interest, suspend an awardee for 
any of the causes in § 208.13, using the 
procedures in § 208.14.

(b) Suspension is a serious action to 
be imposed on the basis of adequate 
evidence, pending the completion of an 
investigation or legal proceedings, when 
it has been determined that immediate 
action is necessary to protect the 
Government’s interest. In assessing the 
adequacy of the evidence, consideration 
should be given to how much 
information is available, how credible it 
is given the circumstances, whether or 
not important allegations are 
corroborated, and what inferences can 
reasonably be drawn as a result. This 
assessment should include an 
examination of basic documents such as 
contracts, inspection reports, and 
correspondence.

(c) Suspension constitutes suspension 
of all divisions or other organizational 
elements of the awardee, unless the 
suspension decision is limited by its 
terms to specific divisions, 
organizational elements, or 
commodities. The suspending official

may extend the suspension decision to 
include any affiliates of the awardee if 
they are (1) specifically named and (2) 
given written notice of the suspension 
and an opportunity to respond (see 
§ 208.14).

§ 208.13 Causes for suspension.
The suspending official may suspend 

an organization or individual:
(a) Indicted for or suspected, upon 

adequate evidence, of the causes in 
paragraphs (a) and (c) of § 208.8.

(b) On the basis of a suspension or 
debarment by another agency.

(c) On the basis of the causes, upon 
adequate evidence, set forth in 
paragraphs (a), (b), and (c) of § 208.8.

§ 208.14 Procedures.
(a) N otice o f suspension. When a 

decision to suspend has been made the 
awardee or any affiliates shall be sent a 
notice of suspension containing, as 
appropriate, the following information.

(1) That the decision to suspend has 
been made.

(2) The reasons for the suspension in 
terms sufficient to place the awardee or 
affiliate on notice of the causes upon 
which suspension is based, except the 
notice shall omit any information which 
would prejudice an ongoing criminal or 
civil investigation or a pending 
contemplated legal proceeding.

. (3) The cause(s) relied upon under
§ 208.13 and, if applicable, under FAR 
Subpart 9.4 for imposing suspension.

(4) The effects of the suspension.
(5) That, within 30 days after receipt 

of the notice, the awardee or affiliate 
may submit, in person, in writing or 
through a representative, information 
and argument in opposition to the 
suspension, including any additional 
specific information that raises a 
genuine dispute over material facts.

(6) That, within 30 days after receipt 
of the notice, the awardee or affiliate 
may request a hearing; unless (i) the 
action is based on an indictment or (ii) a 
determination is made, on the basis of 
Department of Justice advice, that the 
substantial interests of the Government 
in pending or contemplated legal 
proceedings based on the same facts as 
the suspension would be prejudiced.

(7) The suspension is effective as of 
the date of the notice.

(8) The awardee’s or affiliate's name 
and address have been placed on the 
AID List.

(9) If suspended for one or more of the 
causes in FAR Subpart 9.4, that the 
awardee’s or affiliate's name will be 
added to the GSA List.

(b) Hearing. When the awardee or 
affiliate has been given an opportunity
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to request a hearing under paragraph
(a)(6) of this section and upon receipt of 
a timely request for a hearing, the 
provisions for department hearings in 
paragraph (b) of § 208.11 will be 
followed.

(c) Suspending officia is decision. The 
suspending official shall make a 
decision based on all the information in 
the administrative record, including any 
submission made by the awardee or 
affiliate, the hearing report and any 
exceptions. The suspending official may 
set aside findings of fact only after 
specifically determining them to be 
arbitrary and capricious or clearly 
erroneous.

(d) N otice o f suspending o ffic ia l’s  
decision. (1) If the suspending official 
decides to sustain the suspension, the 
awardee or affiliate shall be sent a 
notice with the following information, as 
appropriated

(1) A reference to the notice of 
suspension.

(ii) Any findings of fact and 
conclusion of law.

(iii) The reasons for sustaining the 
suspension.

(iv) The type of agreements and 
subagreements covered by the 
suspension.

(v) If the suspension is based on one 
or more of the causes in FAR Subpart 
9.4, a statement that the suspension is 
effective throughout the Executive 
Branch as provided in FAR Subpart 9.4.

(vi) Modifications, if any, of the terms 
of the suspension.

(vii) The awardee’s or affiliate’s name 
and address will be or have been placed 
on the AID List.

(2) If the suspension is terminated, the 
suspending official shall notify the 
awardee or affiliate of that decision.

§ 208.15 Period of suspension.
(a) Suspension shall be for a 

temporary period pending the 
completion of investigation and any 
ensuing legal proceedings, unless sooner 
terminated by the suspending official or 
as provided in this section.

(b) If legal proceedings are not 
initiated within 12 months after the date 
of suspension notice, the suspension 
shall be terminated unless the 
Department of Justice requests its 
extension, in which case it may be 
extended for an additional 6 months. If 
legal proceedings are initiated before 
the period of suspension expires, the 
suspension may continue until legal 
proceedings are conducted.

(c) The suspending official shall notify 
the Department of Justice of the 
proposed termination of the suspension 
at least 30 days before the 12 month

period expires to give it an opportunity 
to request an extension.

(d) At any timé, an awardee or 
affiliate may submit a written request to 
the suspending official for a review of 
the period or extent of suspension 
because of new information or changed 
circumstances such as those listed in 
paragraph (c) of § 208.10.

§ 208.16 Scope of suspension.
The scope of suspension shall be the 

same as that for debarment (see 
§ 208.11), except that the procedures of 
§ 208.14 shall be used in imposing the 
suspension.

Dated: September 17,1985.
R. T. Rollis,
A ssistant to the Adminstrator fo r  
M anagement.
(FR Doc. 85-23266 Filed 9-30-85; 8:45 am) 
BILLING CODE 6116-01-M

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

26 CFR Parts 51 and 602 

fT.D. 8054]

Tax Treatment of Partnership Items 
for Windfall Tax Purposes

ag en cy : Internal Revenue Service, 
Treasury.
ACTION: Final regulations.

SUMMARY: This document contains final 
regulations relating to the treatment of 
partnership items for purposes of the 
windfall profit tax. The Tax Equity and 
Fiscal Responsibility Act of 1982 
changed the applicable law. The 
regulations provide guidance to 
partnerships with oil production subject 
to windfall profit tax, their partners, and 
Internal Revenue Service personnel. 
DATES: The regulations extending the 
rules for consolidated partnership 
proceedings to windfall profit tax 
(§ 51.6232 (a)-l) and setting out the 
definition of partnership items (§51.6232
(a)—2) are effective for taxable periods 
beginning after December 31,1982.

The final regulations relating to 
elections with respect to the authority of 
the partnership to act on behalf of 
partners are effective for taxable 
periods beginning after December 31,
1984.
FOR FURTHER INFORMATION CONTACT: 
Nerman Dobynes Hubbard of the 
Legislation and Regulations Division, 
Office of the Chief Counsel, Internal 
Revenue Service, 1111 Constitution 
Avenue, NW., Washington, DC 20224

(Attention: CC:LR:T) 202-566-3289, not a 
toll-free number.
SUPPLEMENTARY INFORMATION:

Background
On October 18,1984, the Federal 

Register published proposed 
amendments to the Excise Tax 
Regulations under the Crude Oil 
Windfall Profit Tax Act of 1980 (26 CFR 
Part 51) under section 6232 of the 
Internal Revenue Code of 1954 (49 FR 
40896). Section 6232 relates to the 
extension of the partnership audit rules 
under sections 6221 through 2631 to the 
windfall profit tax and to the authority 
of a partnership to act on behalf of its 
partners in the determination, 
assessment, and collection of windfall 
profit tax. The amendments were 
proposed to conform the regulations to 
the changes made to the Internal 
Revenue Code by section 402 of the Tax 
Equity and Fiscal Responsibility Act of
1982.

Two written comments were received 
on the proposed regulations. No public 
hearing was held because the one 
request for a hearing was withdrawn. 
The most significant points raised by the 
comments are discussed in the 
remainder of the preamble. After 
consideration of all comments regarding 
the proposed amendments, those 
amendments are adopted as modified by 
this Treasury decision.

Partnerships Subject to Consolidated 
Proceedings for Windfall Profit Tax 
Purposes

Sections 6221 through 6231 apply 
generally to all partnerships required to 
file partnership returns for income tax 
purposes except certain small 
partnerships described in section 
6231(a)(1)(B). Those sections provide for 
consolidated partnership-level 
proceedings with respect to items 
treated under regulations as 
“partnership items” for income tax 
purposes.

Under section 6232, these provisions 
for consolidated partnership level 
proceedings also apply, with certain 
modifications, with respect to items 
treated under regulations as 
"partnership items” for windfall profit 
tax purposes. If the rules for 
consolidated partnership-level 
proceedings apply with respect to a 
partnership for income tax purposes, 
they, will also apply with respect to the 
partnership for windfall profit tax 
purposes whether or not the partnership 
choose to act on behalf of the partners 
under section 6232(c).

These final regulations modify 
proposed § 51.6232 (a)—1(2) to alleviate a
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potential administrative burden on the 
Service. The Austin Service Center, 
which will be processing windfall profit 
tax data received from partnerships, will 
not receive income tax data from all 
partnerships. Accordingly, final 
§ 51.6232 (a)—1(2) provides that if the 
Service determines that it is impractical 
to use information furnished to the 
Service for income tax purposes for 
windfall profit tax purposes, the tax 
matters partner must furnish to the 
Service any information requested by it 
for purposes of the windfall profit tax 
proceedings.

Response to Comments
It was suggested that the term 

“partnership item” be defined for 
windfall profit tax purposes to include 
the category of crude oil. In reponse to 
this comment, the Service has included 
in final § 51.6232 (a)-2(b)(l) a 
parenthetical to make clear that the 
category of crude oil is a partnership 
item to the extent that it is determinable 
at the partnership level.

Another suggestion was that the 
regulations make clear that any interest 
allowed on an overpayment of windfall 
profit tax to be refunded to an electing 
partnership under section 6232(c) be 
paid to the partnership. The final 
regulations adopt this suggestion and 
provide that the partnership is entitled 
to any interest due with respect to any 
overpayment of tax. The regulations 
also provide that the partnership must 
pay any interest due with respect to any 
underpayment of such tax.

There was also a request for 
clarification as to the partnership return 
to be referred to for purposes of section 
6611(h)(1). Section 6611(h)(1) provides 
that no interest will be allowed on an 
overpayment of tax imposed by section 
4986 if the overpayment is refunded 
within 45 days after the later of the due 
date (determined without regard to any 
extension of time) for the return for the 
taxable period with respect to which the 
overpayment was made or the date the 
return was actually filed. The 
regulations make clear that the 
applicable partnership return for 
purposes of section 6611(h)(1) is the 
partnership’s “first” Form 6248 which is 
required to be filed by the partnership 
with the Service for the removal year to 
which the return relates. The last day 
for filing the “first” Form 6248 
(determined without regard to 
extensions) is May 31 of the first year 
following the close of the removal year 
in which the crude oil is removed.

Both comments on the proposed 
regulations pointed to the need to clarify 
the term “adjustment” as used in 
§ 51.6232(c)-! by distinguishing between

“liability” adjustments and 
“withholding” adjustments.

Under final § 51.6232(c)—1(b)(3), the 
partnership is to furnish to the Service a 
Form 6248 which shows the amount of 
windfall profit tax allocable to the 
partner that was actually withheld and 
paid during the removal year and any 
adjustment made, that is, any tax paid 
or any refund claimed, by the 
partnership with respect to that partner 
to eliminate any underpayment or 
overpayment that would otherwise 
appear on the Form 6248. Once this 
adjustment is made, the Form 6248 will 
reflect the windfall profit tax liability of 
the partner as computed by the 
partnership. This is a “liability” 
adjustment.

Generally, the purchaser of crude oil 
is required to withhold from its 
payments made to the producer the 
amount of windfall profit tax imposed 
on the producer. If withholding errors 
are discovered by the purchaser during 
the removal year, the purchaser must 
make adjustments in the amount to be 
withheld from subsequent payments to 
the same person. However, no 
adjustments may be made by the 
purchaser after the annual return (Form 
6248) is furnished to the producer. These 
adjustments are “withholding” 
adjustments.

A partnership that elects to represent 
its partners ordinarily may make only 
“liability” adjustments. The partnership 
may make “withholding” adjustments 
only if the partnership is a qualified 
disburses The final regulations make 
this clear by cross references to the 
provision describing “liability” 
adjustments. Because one commentator 
construed the references in the proposed 
regulations to a “claim for credit or 
refund" filed by the partnership as 
indicating that a partnership was 
permitted to seek “withholding” 
adjustments (other than those that it 
could make as a qualified disburser), the 
final regulations refer only to a “claim 
for refund” filed by the partnership.

Finally, one commentator questioned 
the limitation placed on partners under 
proposed § 51.6232(c)—1(b)(5). Under this 
provision, a partner for whom the 
partnership is acting is not entitled to 
participate in any administrative or« 
judicial proceedings or to receive 
notices or other information as to those 
proceedings; thus, the tax matters 
partner is not required to keep the 
partners informed of the proceedings. 
The commentator noted that section 
6232(c)(3) provides that none of the 
rights granted to partners under section 
6221 through 6231 are lost by virtue of 
the partnership’s authority to act on 
behalf of all partners. The Service

believes that the rights of the partner are 
sufficiently protected by the availability 
of an election not to be represented by 
the partnership. Any partner who 
wishes to participate personally in 
partnership-level proceedings may make 
this election and so preserve tl̂ e 
partner’s right to notices, etc. If partners 
who do not choose to make this election 
were still entitled to notices, however, 
the Service and the partnership would 
labor under a paperwork burden that 
section 6232(c)(1) was intended to 
eliminate.

Regulatory Flexibility Act and Executive 
Order 12291

The Secretary of the Treasury has 
certified that this regulation will not 
have a significant economic impact on a 
substantial number of small entities. The 
regulation attempts to limit the 
paperwork burden to the minimum 
necessary to ensure that partners are 
aware of their rights and that the 
Service is able to administer the law 
efficiently. The paperwork burden will 
be substantial only for partnerships that 
have a very large number of partners. 
Accordingly, these proposed regulations 
are not subject to the requirements of 
the Regulatory Flexibility Act of 1980 (5 
U.S.C. Chapter 6).

The Commissioner of Internal 
Revenue has determined that this 
regulation is not a major rule as defined 
in Executive Order 12291 and that a 
regulatory impact analysis is therefore 
not required.

Paperwork Reduction Act

The collection of information 
requirements contained in this 
regulation have been submitted to the 
Office of Management and Budget 
(OMB) in accordance with the 
requirements of the Paperwork 
Reduction Act of 1980. These 
requirements have been approved by 
OMB.

Drafting Information

The principal author of these 
regulations is Nerman Dobynes 
Hubbard of the Legislation and 
Regulations Division of the Office of 
Chief Counsel, Internal Revenue 
Service. However, personnel from other 
offices of the Internal Revenue Service 
and Treasury Department participated 
in developing the regulations, both on 
matters of substance and style.

List of Subjects

26 CFR Part 51
Excise taxes, Petroleum, Crude Oil 

Windfall Profit Tax Act of 1980.
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26 CFR Part 602
Reporting and recordkeeping 

requirements.

Adoption of Amendments to the 
Regulations

Accordingly, the Excise Tax 
Regulations under the Crude Oil 
Windfall Profit Tax Act of 1980 (26 CFR 
Part 51) and the OMB Control Number 
under the Paperwork Reduction Act (26 
CFR Part 602) are amended as follows:

PART 51— [AMENDED]

Paragraph 1. The authority for Part 51 
is amended by adding the following 
citation:

Authority: 26 U.S.C. 7805 * * * Sections 
51.6232(a)-l, 51.6232(a)-2, and 51.6232(c)-l 
through 51.6232(c)-5 also issued under 26 
U.S.C. 6232.

Par. 2. In Part 51, new §§ 51.6232(a)-l, 
51.6232(a)-2, and 51.6232(c)-l through 
51.6232(c)-5 are added in the 
appropriate place to read as follows:

§ 51.6232(a)-1 Partnership items for 
windfall profit tax purposes determined at 
the partnership level.

(a) Sections 6221 through 6231 o f  the 
Code m ade applicable to w indfall profit 
tax—(1) In general. Except as otherwise 
provided in §§ 51.6232(cj-l through 
51.6232(c)-5 or this section, the rules and 
procedures for determining the tax 
treatment of partnership items for 
income tax purposes as set forth in 
sections 6221 through 6231 of the Code 
and the regulations under those sections 
shall apply in determining the tax 
treatment of partnership items (as 
defined in § 51.6232(a)-2) for windfall 
profit tax purposes. For example, the 
partner who is the tax matters partner 
for income tax purposes shall also be 
the tax matters partner for windfall 
profit tax purposes.

(2) Information furnished fo r  incom e 
tax purposes sh all b e used fo r  w indfall 
profit tax purposes. Information 
furnished to the Service for income tax 
purposes by the tax matters partner or 
any other person under sections 6221 
through 6231 (for example, information 
furnished to identify a previously 
unidentified partner or information 
furnished to determine whether the 
partner is entitled to notice) shall be 
used to the extent practical for windfall 
profit tax purposes. If the Service 
determines that it is impractical to use 
the information furnished for income tax 
purposes, however, the tax matters 
partner shall furnish to the Service any 
information requested by the Service for 
purposes of the windfall profit tax 
proceedings.

(3) Periods o f lim itation. The period of 
limitation for filing a request for an 
administrative adjustment of, or for 
assessing any tax attributable to, any 
partnership item for purposes of the 
windfall profit tax shall be determined 
under section 6227 or 6229, except that 
any reference to the partnership return 
shall mean the “first” Form 6248 which 
is required to be filed by the partnership 
with the Service for the removal year to 
which the return relates and the 
reference to “subtitle A” in section 6229 
shall mean “Chapter 45 of subtitle D.” 
The last day for filing the “first” Form 
6248 (determined without regard to 
extensions) shall be May 31 of the first 
year following the close of the removal 
year in which the crude oil was 
removed. See § 51.6232(c)-l(b) (3) and
(7) for extension of time to June 30 for 
taking certain actions.

(4) R equest fo r  adm inistrative 
adjustment—(i) In general. Any claim 
for credit or refund or any return with 
respect to any overpayment or 
underpayment of windfall profit tax on 
partnership production shall be treated 
as a request for administrative 
adjustment within the meaning of 
section 6227 to the extent that the claim 
or return treats any partnership item in a 
manner that is inconsistent with the 
treatment of that item on the “first”
Form 6248 filed by the partnership. Thus, 
for example, section 6228 applies in 
determining when a partner may file suit 
if the request for adjustment is not 
allowed.

(ii) Certain rules as to form  
disregarded. Requirements that a 
request for administrative adjustment 
for income tax purposes be filed on a 
particular form or in a particular manner 
do not apply in the case of a request for 
administrative adjustment for windfall 
profit tax purposes. The partnership or 
the partner may file a claim for credit or 
refund, or a return, of windfall profit tax 
with respect to partnership production 
in the same manner as a claim or return 
with respect to non-partnership 
production.

(b) Other w indfall profit tax 
regulations rem ain applicable. Except to 
the extent otherwise provided in 
§§ 51.6232(c)-l and 51.6232(c)-5, the 
partnership and each partner shall 
comply with the requirements set forth 
in other provisions of this part or in Part 
150 of this chapter for furnishing 
information, filing returns, paying 
additional tax, or claiming a credit or 
refund. For example, a partnership that 
does not make an election to represent 
partners under section 6232(c) shall 
furnish to partners and file with the 
Service the Form 6248 in the time and 
manner prescribed in § 51.4997-2.

(c) Incom e tax deduction fo r  w indfall 
profit tax paid. The partner shall take 
the partner’s share of the windfall profit 
tax paid or withheld with respect to 
partnership oil removed during the 
removal year as reported by the 
partnership into account in determining 
the partner’s income tax deduction for 
windfall profit tax paid during that year. 
In making that determination the partner 
shall also take into account any 
statement received from the partnership 
regarding any additional windfall profit 
tax paid, or any credit or refund of 
windfall profit tax received, during that 
removal year by the partnership on 
behalf of that partner with respect to 
any earlier removal year. If the 
partnership, as a result of receiving 
additional information, furnishes the 
partner a revised statement with respect 
to the amounts described above, the 
partner shall amend the partner’s 
income tax return (if already filed) to 
reflect the revisions.

(d) E ffective date. The rules set forth 
in this section are applicable to taxable 
periods beginning after December 31,
1982.

§ 51.6232(a)-2 Definition of partnership 
item.

(a) In general. For purposes of section 
6232 and the regulations thereunder, the 
term “partnership item” means any item 
relating to the determination of the tax 
imposed by chapter 45 to the extent that 
such item is more appropriately 
determined at the partnership level than 
at the partner level.

(b) Partnership items. The following 
items with respect to oil removed from 
any property in which the partnership 
holds an interest are more appropriately 
determined at the partnership level than 
at the partner level and, therefore, are 
partnership items:

(1) The tier or tiers of the crude oil 
(including the category of the crude oil 
to the extent determinable at the 
partnership level):

(2) The quantity of crude oil in each 
tier;

(3) The adjusted base price and 
removal price;

(4) The serverance tax adjustment;
(5) The determination of whether the 

oil qualifies as exempt Alaskan oil;
(6) The determination of when 

removal from the premises occurs and 
what constitutes the property;

(7) The percentage interest of each 
partner in the oil removed;

(8) The amount of (and each partner’s 
share of) the windfall profit tax withheld 
from, or paid by, the partnership for 
partnership oil removed during the 
taxable period;



Federal Register /  Vol. 50, No. 190 / Tuesday, October 1, 1985 /  Rules and Regulations 40001

(9) The windfall profit tax liability of 
each partner for that partner’s share of 
the partnership oil removed during the 
taxable period (computed without 
regard to the net income limitation and 
on the assumption that information 
furnished to the partnership by the 
partner with respect to the partner’s 
status as an independent producer or 
exempt status is correct); and

(10) The net income limitation to the 
extent that die limitation can be 
computed at the partnership level.

(c) E ffective date. The provisions of 
this section are applicable to taxable 
periods beginning after December 31,
1982.

§ 51.6232(c)-1 Partnership authorized to 
act on behalf of partners for a removal year 
beginning after 1984.

(a) Overview o f  partnership authority 
and responsibilities—(1) In general. 
Except to the extent otherwise provided 
in paragraph (a) (2) and (3) of this 
section, the partnership, acting through 
its tax matters partner, shall be 
authorized to act on behalf of the 
partners of that partnership in the 
determination, assessment, and 
collection of the windfall profit tax for a 
removal year beginning after 1984 if the 
partnership elects to do so in 
accordance with the requirements of 
§ 51.6232 (c)-2 (b). if the partnership 
elects to act on behalf of the partners in 
this regard, the partnership’s 
responsibilities to file with the Service 
and furnish to the partner any 
information, statement, or return are set 
forth in this section. If the partnership 
does not elect to act on behalf of the 
partner, it shall file with the Service and 
furnish to the partners any information, 
statement, or return required by other 
provisions of this part or by Part 150 of 
this chapter in the time and manner 
prescribed by those regulations.

(2) Partnership authority negated by  
“5 percent election ."T he authority of 
the partnership to act on behalf of the 
partners with respect to the windfall 
profit tax is negated if any partner or 
any group of partners who in the 
aggregate own at least a 5-percent 
interest in the income of the partnership 
make the election provided in
§ 51.6232(c)-3. Paragraph (d) of this 
section sets out the responsibilities of 
the partnership in the event that a 5- 
percent election is made.

(3) Partnership authority negated by  
“individual election. " The authority of 
the partnership to act on behalf of a 
particular partner with respect to the 
windfall profit tax is negated if that 
partner makes the election provided in 
§ 51.6232(c)-4. Paragraph (c) of this 
section sets out the responsibilities of

the partnership with respect to a partner 
who makes the “individual election.’’

(4) Rules applicable to partner not 
represented by  partnership. For rules 
applicable to a partner when 
partnership authority to act on behalf of 
the partner is negated by an election 
under § 51.6232(c)-3 or § 51.6232(c)-4, 
see § 51.6232(c)-5.

(5) Cross reference. For rules 
applicable to removal years 1983 and 
1984; see § 150.6232(c)-l.

(b) Partnership responsibility with 
respect to partner who does not elect to 
negate the authority o f  the partnership 
to act on its b eh a lf—(1) In general. If the 
partnership elects to be treated as 
authorized to act on behalf of the 
partners and no 5-percent election is 
made in accordance with § 51.6232(c)-3, 
this paragraph (b) shall apply with 
respect to any partner who has not 
made an individual election under 
§ 51.6232(c)-4 to negate the authority of 
the partnership.

(2) Informqtion to b e  furnished to 
partner—(i) Information in lieu o f 6248. 
The partnership will not furnish the 
partner a Form 6248. Instead, the 
partnership shall furnish to the partner a 
statement indicating the partner’s 
allocable share of the windfall profit tax 
paid or withheld during the removal 
year; see § 51.6232 (a)—1 (c). This 
statement shall be furnished to the 
partner by the first March 31 following 
the removal year to which the statement 
relates.

(ii) Later adjustments. If the 
partnership—

(A) Pays an additional windfall profit 
tax, or

(B) Receives any refund of windfall 
profit tax paid or withheld, with respect 
to a partner’s share of partnership 
production for a removal year for which 
the partnership is authorized to act on 
behalf of the partner, the partnership 
shall notify the partner of the 
adjustment so that the partner may take 
the amount of the adjustment into 
account appropriately for income tax 
purposes. The partnership shall provide 
this notice at the same time as the 
partnership furnishes information to the 
partner with respect to windfall profit 
tax withheld or paid during the removal 
year in which the adjustment occurs.

(3) Partnership requ ired to file  Form  
6246 with Service. The partnership shall 
furnish a Form 6248 with respect to the 
partner to the Austin Service Center (at 
the address specified in paragraph (e) of 
this section) by the first June 30 
following the year to which the form 
relates. This Form 6248 shall show the 
amount of windfall profit tax allocable 
to the partner that was actually 
withheld or paid during the removal

year and any adjustment made by the 
partnership with respect to that partner 
under paragraph (b)(4)(i) of this section 
to eliminate any overpayment or 
underpayment. The partnership shall 
furnish a separate Form 6248 for each 
partner, the partnership is not permitted 
to submit an aggregate Form 6248 for all 
partners.

(4) Partnership shall pay  tax or file  
claim  fo r  refund—(i) In general. The 
partnership shall compute the windfall 
profit tax liability of the partner with 
respect to partnership production 
(taking into account the net income 
limitation and the partner’s independent 
producer amounts and exemptions) for 
the removal year. The partnership shall 
file with the Austin Service Center (at 
the address set out in paragraph (e) of 
this section) a Form 720, Quarterly 
Federal Excise Tax Return, with Form 
6047, Windfall Profit Tax, attached and 
pay any additional tax owed with 
respect to the partner. The Form 720 and 
any additional tax owed are due by May 
31 of the first year following the close of 
the removal year in which the crude oil 
was removed. The partnership may, 
however, file the Form 720 and pay the 
additional tax owed on or before the 
date on which the partnership furnishes 
to the Service the Form 6248 with 
respect to a partner under paragraph
(b)(3) of this section. The partnership 
may also, at any time within the 
applicable limitations period, file a Form 
843, Claim, and claim any refund due 
with respect to the partner. An election 
under section 6232(c) does not authorize 
the partnership to seek any adjustment 
in withholding to offset any 
overpayment of windfall profit tax 
during the removal year.

(ii) Partnership m ay file  aggregate 
return or claim . The partnership may file 
an aggregate return or claim for refund 
on behalf of all partners for whom the 
partnership is authorized to act. The 
partnership shall attach to the aggregate 
return or claim a statement showing the 
amount of the underpayment or 
overpayment allocable to each partner.
If partners hold identical "unit’’ interests 
and the underpayment or overpayment 
with respect to each “unit" is the same, 
the partnership may state the 
underpayment or overpayment with 
respect to a “unit,” identify each person 
holding a “unit by name, address, and 
taxpayer identification number” and 
specify the number of “units” held by 
each person.

(iii) Partnership to assum e that 
partner certifications are correct For 
purposes of computing the windfall 
profit tax liability of a partner, the 
partnership shall treat as correct
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certifications furnished by the partner as 
to the partner’s producer status. 
Accordingly, if the partner certifies that 
the partner is an independent producer 
or a qualified royalty owner, the 
partnership shall assume that the 
partner is in fact an independent 
producer or a qualified royalty owner in 
computing the partner’s liability.

(iv) Partner barred  from  filing claim  
based  on partnership item s. The 
partnership has an exclusive right to file 
a claim for refund of an overpayment of 
windfall profit tax if the overpayment 
arises from partnership items. The 
partner may file a claim for refund only 
if the overpayment arises from 
nonpartnership items; for example, the 
partner may file a claim for refund on 
the grounds that the partner is an 
independent producer but failed to 
certify the fact to the partnership.

(v) Interest. The partnership that pays 
any additional tax owed with respect to 
the partner under paragraph (b)(4)(i) of 
this section shall also pay any interest 
owed with respect to that payment. The 
partnership that files a claim for a 
refund due with respect to the partner 
under paragraph (b)(4)(i) of this section 
shall be entitled to receive any interest 
due with respect to that refund. For 
purposes of section 6611(h), the return 
shall be the “first” Form 6248 which is 
required to be filed by the partnership 
with the Service for the removal year to 
which the return relates. The last day 
for filing the “first” Form 6248 
(determined without regard to 
extensions) shall be May 31 of the first 
year following the close of the removal 
year in which the crude oil was 
removed.

(5) Partnership shall represent partner 
in a ll proceedings. The tax matters 
partner shall represent the partner in all 
administrative and judicial proceedings. 
Therefore, the partner shall not be 
entitled to participate in these 
proceedings or to receive the notices 
described in section 6223(a). The tax 
matters partner shall not be required to 
keep the partner informed of 
administrative or judicial proceedings. 
However, the partnership shall furnish 
to the partner upon request any and all 
windfall profit tax information 
necessary for the verification of the tax 
computed by the partnership or the 
determination of the partner’s 
entitlement to independent producer 
lower rates or royalty owner 
exemptions.

(6) Settlem ent authority. Any 
settlement entered into by the tax 
matters partner is binding on the 
partner. The partner is not permitted to 
enter into separate settlement with the 
Service; accordingly, the partner is not

permitted to request consistent 
settlement terms under section 6224(c).

(7) Extension o f time fo r  certain  
actions. The provisions of paragraphs
(b) (3) and (b)(4) of this section that 
permit a return to be filed or a payment 
to be made later than the date otherwise 
prescribed for the filing of that return or 
the making of that payment under the 
Code or the applicable regulations 
operate as automatic extensions of the 
period otherwise prescribed.

(c) Partnership responsibilities with 
respect to partner who has m ade an 
individual election—(1) In general. If the 
partnership makes the election 
described in § 51.6232 (c)-2 to act on 
behalf of the partners and no 5-percent 
election is made, this paragraph (c) shall 
apply with respect to any partner who 
makes the individual election under
§ 51.6232 (c)-4 to negate the authority of 
the partnership.

(2) Partnership sh all furnish Form  
6248. The partnership shall furnish a 
Form 6248 with respect to the partner to 
the Austin Service Center (at the 
address specified in paragraph (e) of 
this section) and to that partner within 
the time period prescribed in § 51.4997-
2. Since the partnership is not 
authorized to make any adjustment 
under paragraph (b)(4)(i) of this section 
to eliminate an overpayment or 
underpayment with respect to the 
partner, the Form 6248 will not show 
such adjustment made by the 
partnership.

(3) Partnership m ay not file  return or 
claim  on b eh a lf o f  partner. The 
partnership may not file any retimi 
(Form 720) or any claim for credit or 
refund (Form 843) on behalf of the 
partner.

(4) Partnership does not represent 
partner in proceedings. Unless 
otherwise agreed upon between the 
partner and the partnership, the 
partnership shall not represent the 
partner in administrative or judicial 
proceedings to determine the proper 
treatment of partnership items with 
respect to the windfall profit tax.

(d) Partnership responsibilities in 
event 5-percent election  is  m ade. If the 
partnership elects to act on behalf of the 
partners in accordance with § 51.6232
(c) -2  but a 5 percent election is made to 
negate that authority, the partnership 
shall furnish a Form 6248 with respect to 
each partner in the partnership to the 
Service and to the partner by the time 
prescribed in § 51.4997-2. The Forms 
6248 furnished to the Service shall be 
filed with the service center designated 
on that form. The partnership is not 
permitted to make any adjustment under 
paragraph (b)(4)(i) of this section with

respect to the partners under these 
circumstances.

(e) A ddress o f Austin Service Center. 
The address of the Austin Service 
Center to be used for purposes of this 
section and § § 51.6232(c)-2 through 
51.6232(c)-5 is: Internal Revenue Service 
Center, WPT Staff, P.O. Box 934, Austin, 
Texas 78767, Stop 4002.

§ 51.6232(c)-2 Election to act on behalf of 
partners for a removal year after 1984.

(a) In general. The partnership may 
elect to be treated as authorized to act 
for its partners for a removal year after 
1984 by furnishing to the Service the 
notice described in paragraph (b) of this 
section. This election is an annual 
election. The partnership must furnish a 
separate notice for each removal year 
for which the partnership wishes to 
make this election. For rules with 
respect to removal years 1983 and 1984, 
see § 150.6232(c)-2.

(b) N otice to the Service—(1) Content 
o f notice. The partnership shall furnish 
to the Internal Revenue Service a notice 
that identifies the partnership by name, 
address, and taxpayer identification 
number and is signed by the tax matters 
partner. The notice shall state that the 
partnership intends to:

(1) Act on behalf of all partners in any 
judicial or administrative proceeding 
with respect to partnérship items for 
windfall profit tax purposes for a 
removal year,

(ii) Pay on behalf of the partners any 
additional windfall profit tax 
determined to be due to reflect the 
proper treatment of partnership items 
for that removal year,

(iii) Receive on behalf of the partners 
any refund of, any overpayment of 
windfall profit tax attributable to 
partnership items for that removal year; 
and

(iv) Reimburse the Service upon 
request for any duplicate refund made to 
a partner.

(2) Time and p lace fo r  filing. The 
notice shall be filed with the Austin 
Service Center (at the address specified 
in § 51.6232 (c)-l (e)) on or before 
September 30 of the removal year to 
which the election applies (on or before 
October 31,1985, for removal year 1985).

(c) N otice to the partners—(1) In 
general. A partnership that makes an 
election by filing a notice under 
paragraph (b) of this section shall 
furnish to each of its partners by 
September 30 of the removal year to 
which the notice relates (on or before 
October 31,1985, for removal year 1985). 
a notice that includes the information 
contained in the notice under paragraph
(b) of this section.
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(2) Further inform ation required. The 
notice sent to the partners shall also—

(1) Explain the right of any partner or 
any group of partners holding a 5- 
percent or greater interest in the income 
of the partnership to negate the 
authority of the partnership to act on 
behalf of all partners by filing a notice in 
accordance with § 51.6232(c)-3; and

(ii) Explain the right of each partner 
individually to elect not to have the 
partnership act on behalf of that partner - 
by filing a notice in accordance with 
§ 51.6232 (c)-4.

§ 51.6232{c) - 3 “5 percent” election for 
removal years after 1984.

(a) In general. Any partner or group of 
partners owning in the aggregate at least 
5 percent of the income interest of the 
partnership may elect to negate the 
authority of the partnership to act on 
behalf of the partners for a removal year 
after 1984 by filing a written notice to 
that effect For rules with respect to 
removal years 1983 and 1984, see
§ 150.6232(c]-3

(b) Procedure fo r  m aking election—(1) 
Time and p lace fo r  filing. The notice 
described in paragraph (a) of this 
section shall be filed with the Austin 
Service Center (at the address specified 
in § 51.6232 (c)-l (e)) on or before 
December 31 of the removal year to 
which the election applies.

(2) Content o f notice. The notice 
shall—

(i) Identify the partnership by name, 
address, and identification number;

(ii) Identify the partners forming the 5- 
percent group by name, address, 
identification number, and percentage 
interest in the partnership;

(iii) Be signed by all members of the 
group making the election; and

(iv) Be dearly identified as an election 
to negate the authority of the 
partnership to act for all partners.
Any notice not clearly identified as a 
notice of election under this section 
shall be treated as an individual election 
under § 51.6232 (c}-4. Thus, for example, 
a notice by a single partner owning a 5- 
percent interest that is not clearly 
identified as an election to negate the 
authority of the partnership to act for all 
partners shall be treated as an 
individual election under § 51.6232(c}-4.

(c) Copy fo r  partnership. A copy of 
the notice shall be furnished to the 
partnership within the period prescribed 
for filing the notice.

§ 51.6232 (c)-4  Individual election 1or 
removal years after 1984.

(a) In general. Any partner desiring 
that the partnership not be authorized to 
act on its behalf for a removal year after 
1984 shall file a notice in accordance

with the rules set forth in this section. 
For rules with respect to removal years 
1983 and 1984, see § 150.6232 (c)-4.

(b) Procedure fo r  m aking election—(1) 
Time and p la ce  fo r  filing. The notice 
described in paragraph (a) of this 
section shall be filed with the Austin 
Service Center (at the address specified 
in § 150.6232 (c)-l(e)) on or before 
December 31 of the removal year to 
which the election applies.

(2) Content o f  notice. The notice shall 
clearly identify the partner and the 
partnership by name, address, and 
identification number and shall state 
that it constitutes an election to deny 
the partnership the right to represent the 
partner in proceedings related to 
windfall profit tax on partnership 
production during the removal year. The 
notice shall be signed by the partner.

(3) Copy fo r  partnership. A copy of 
the notice shall be furnished to the 
partnership within the period prescribed 
for filing the notice.

§ 51.6232 (c)-5  Partner responsibility 
when partnership authority is negated for 
removal year after 1984.

(a) In general. If the partnership 
makes an election under § 51.6232 (c)—2 
to act on behalf of the partners for a 
removal year after 1984, this section 
shall apply with respect to—

(1) AJ1 partners if an election under 
§ 51.6232 (c)-3 is made, and

(2) Any partner who makes an 
election under § 51.6232 (c)-4.
For rules with respect to removal years 
1983 and 1984, see § 150.6232 (c}-5.

(b) Partner sh all p ay  additional tax or 
claim  credit or refund. The partner shall 
aggregate the Form 6248 information 
received from the partnership with Form 
6248 information received from other 
sources to determine whether a net 
overpayment or underpayment of 
windfall profit tax exists for the 
partner’s interests in oil properties. If a 
net underpayment exists the partner 
shall file Form 720 with the service 
center designated on that form and pay 
any tax due by the time prescribed in
§ 51.6076-1. If a net overpayment exists, 
the partner may file a Form 843 or any 
other appropriate form to claim a credit 
or refund in accordance with the 
applicable instructions.

(c) Partner is in sam e position as 
under rules fo r  incom e tax proceedings. 
The partner retains any right with 
respect to the determination of the tax 
treatment of partnership items for 
windfall profit tax purposes that the 
partner would possess under sections 
6221 through 6231 and the regulations 
under those sections. For example, the 
partner is entitled to receive notice of 
the proceedings from the tax matters

partner or the Service if that partner is 
entitled to receive notice under section 
6223 of the Code, and the partner is 
entitled to participate in any 
administrative or judicial proceeding. 
Similarly, a settlement agreement 
entered into between the Service and 
the tax matters partner is binding on 
that partner if a settlement entered into 
under section 6224(c) of the Code would 
be binding on the partner.
PART 602— [AMENDED]

Par. 3. The authority citation for Part 
602 continues to read:

Authority: 26 U.S.C. 7805.

Par. 4. Section 602.101 (c) is amended 
by inserting in the appropriate place in 
the table ”51.6232 . . .  1545-0224.” 
Roscoe L. Egger, Jr.,
Com m issioner o f Internal Revenue.

Approved: September 17,1985.
Ronald A. Pearlman,
A ssistant Secretary o f Treasury.
[FR Doc. 85-23458 Filed 9-27-85; 12:57 p.m.] 
BILLING CODE 4830-01-M

ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 191

[A H -FR L 2870-3]

Environmental Standards for the 
Management and Disposal of Spent 
Nuclear Fuel, High-Level and 
Transuranic Radioactive Wastes

Correction
In FR Doc. 85-20331, beginning on 

page 38066 in the issue of Thursday, 
September 19,1985, make the following 
correction:

On page 38087, second column,
§ 191.18, second line, the date should 
read "November 18,1985”.
B ILU N G  CODE 1505-01-M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Office of the Secretary

42 CFR Part 420

Medicare and Medicaid Programs; 
Fraud and Abuse

a g e n c y : Office of the Secretary, HHS. 
a c t i o n : Correction notice to final rule.

SUMMARY: This document corrects 42 
CFR 420.101 by restoring content to that 
regulation provision that was 
unintentionally omitted when the final 
rule was published.
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FOR FURTHER INFORMATION CONTACT: 
Joel Schaer, (202) 472-5270. 
SUPPLEMENTARY INFORMATION: In FR 
Doc. 85-21877, published on September
13,1985, beginning on page 37372, in the 
revision to § 420.101, B ases fo r  
exclusions fo r  frau d or abuse; 
exceptions., paragraph (c)—
Exceptions—was inadvertently omitted 
in publication. Accordingly, we are 
correcting this printing error and 
including paragraph (c) in its entirety in 
42 CFR 420.101.

§ 420.101 [Corrected]
On page 37372, in the third column, 

amendatory language in item 4 is 
corrected to read as follows”

“4. In Subpart B, § 420.101 is amended 
by revising paragraphs (a) and (b) to 
read as follows:”.

Dated: September 25,1985.
K. Jacqueline Holz,
Deputy A ssistant Secretary fo r  M anagement 
A nalysis and Systems.
[FR. Doc. 85-23383 Filed 0-30-85; 8:45 am] 
BILLING CODE 4150-04-M

FEDERAL EMERGENCY 
MANAGEMENT AGENCY

44 CFR Parts 1,2,5,6,8,9,10,11,12,  
59, 205, 300,301, 303, 304, 311, 350, 
and 351

Technical Amendments and 
Modifications

a g e n c y : Federal Emergency 
Management Agency (FEMA). 
a c t i o n : Final rule.

s u m m a r y : This document contains 
amendments to assignments, changes 
address, updates references and 
organization changes, and makes 
alternations in the FEMA regulations 
appearing in Title 44.
EFFECTIVE DATE: October 1,1985.
FOR FURTHER INFORMATION CONTACT: 
William L. Harding, Office of General 
Counsel, (202) 646-4096.

List of Subjects in 44 CFR Part 2
Organization and functions 

(Government agencies).
Accordingly, Chapter 1 of Title 44 is 

amended as follows:

PART 1— RULEMAKING, POLICY AND 
PROCEDURES

1. The authority citation for Part I 
continues to read as follows:

Authority: 5 U.S.C. 551, 552, 553; 5 U.S.C. 
601 et seq., E .0 .12291; Reorganization Plan 
No. 3 of 1978; E .0 .12127; E .0 .12148.

§ 1.4 [Amended]
2. Paragraph (f) of § 1.4 is amended by 

removing the word "rule” where it 
appears the first time and adding 
“rulemaking document” in place thereof.

3. Paragraph (g) of § 1.4 is amended by 
removing the word “rule itself’ and 
adding “rulemaking document” in place 
thereof.

Part 2— ORGANIZATION, FUNCTIONS 
AND DELEGATIONS OF AUTHORITY

1. The Table of Contents for Part 2 is 
revised to read as follows:
Subpart A— Organization and Functions

General

Sec.
2.1 Purpose.
2.2 Organization of FEMA.

FEMA Offices
2.10 Office of the Director.
2.11 Office of the Deputy Director.
2.12 Regional Offices.
2.13. State and Local Programs and Support 

Directorate (SLPS).
2.14 National Preparedness Programs 

Directorate (NPP).
2.15 (Reserved)
2.16 Training and Fire Programs 

Directorate/National Emergency 
Training Center (TFP).

2.17 Federal Insurance Administration 
(FIA).

2.18 . Emergency Operations Directorate 
(OP).

2.19 Office of the Inspector General (IG).
2.20 Office of the General Counsel (GC),
2.21 Office of Program Analysis and 

Evaluation (PAE).
2.22 Office of Executive Administration.
2.23 Office of the Comptroller.
2.24 Office of Regional Operations.

FEMA Locations
2.30 FEMA Headquarters.
2.31 FEMA Regions.
2.32 National Emergency Training Center.

Subpart B—Delegations
General
2.50 Purpose.
2.51 Exercise of authority.
2.52 General limitations and reservations.
2.53 Delegations not included.
2.54 Redelegation of authority.
2.55 General delegations.
2.56 Designation of subordinates to act.

Delegations to Specific Officers
2.60 Deputy Director.
2.61 Associate Director, State and Local 

Programs and Support (SLPS),
2.62 (Reserved)
2.63 Associate Director, National 

Preparedness Programs (NPP).
2.64 Federal Insurance Administrator (FIA).
2.65 Associate Director, Emergency 

Operations (OP).
2.66 Associate Director, Training and Fire 

Programs (TFP).
2.67 Director, Acquisition Management.

2.68 Comptroller.
2.69 General Counsel (GC).
2.70 Inspector General (IG).
2.71 Regional Directors.
2.72 Director of Administrative Support.
2.73 Director of Personnel.

2. The authority citation for Part 2 is 
revised to read as follows:

Authority: 5 U.S.C. 552; Reorg. Plan No. 3 of 
1978; E .0 .12127; E .0 .12148.

3. Section 2.2 is revised as follows:

§ 2.2 Organization of FEMA.
(a) The Director is the Chief Executive 

Official of the Federal Emergency 
Management Agency. All authorities of 
the Agency, whether statutory or by 
Executive order or assignment, are 
vested by law directly and solely in the 
Director.

(b) The Deputy Director is the Chief 
Operations Official of the Federal 
Emergency Management Agency. The 
Deputy Director is responsible for the 
planning, coordination, and execution of 
all agency activities, functions, 
programs, and authorities delegated in 
Subpart B to Agency Regional Directors, 
Administrations, Associate Directors, 
and Office Directors.

4. Section 2.11 is revised by adding the 
following text:

§ 2.11 Office of the Deputy Director.
The Office of the Deputy Director 

consists of the immediate office of the 
Deputy Director.

5. Section 2.12 is amended by 
removing the section heading "Office of 
the Executive Deputy Director” and 
adding the following section heading 
and text:

§ 2.12 Regional Offices.
The ten FEMA regional offices are 

headed by Regional Directors who are 
the primary source through which the 
Agency’s policies and programs are 
determined and carried out at the State 
and local level. The Regional Directors 
are FEMA’s principal representatives in 
contacts and relationships with Federal 
regional, State and local agencies, 
industry and other public and private 
groups. They are responsible for 
accomplishing, within their regions, the 
national program objectives established 
for the Agency by the Director and 
Deputy Director.

§ 2.14 [Amended]
6. Paragraph (b) of § 2.14 is amended 

by adding at the end thereof the 
following:

(b) * * *
Reviews, monitors and recommends 

research and development efforts and 
conducts a small inter-disciplinary


