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received by the authorized officer
However, if a copy of the State's
repealing or amending legislation is
received after July 1, payments made
directly to eligible mnits of local
governmen! shall not begin until the
subsequent Federal fiscal yvear
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DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Part 2880

[Circular No. 2557)

Rights-of-Way Under the Mineral

Leasing Act; Procedures for Collection
of Reimbursable Costs

AGENCY: Bureau of Land Management,
Interior.

ACTION: Final rulemaking.

SUMMARY: This final rulemaking amends
43 CFR Part 2880 by providing cost
reimbursement procedures that are
currently contained in 43 CFR Part 2800
and updates them to provide more
adequately for recovery by the United
States of the costs of processing and
monitoring rights-of-way and temporary
use permits granted under authority
provided by section 28 of the Mineral
Leasing Act of 1920, as amended and
supplemented.
EFFECTIVE DATE: February 11, 1985.
ADDRESS: Any suggestions or inquiries
should be sent to: Diregtor (330), Bureau
of Land Management, 1800 C Street
NW., Washington, D.C. 20240.
FOR FURTHER INFORMATION CONTACT:
Theodore G. Bingham, (202) 343-5441;

or
Robert C. Bruce, (202) 343-8735.
SUPPLEMENTARY INFORMATION: The
proposed rulemaking amending for the
second time the procedures for cost
recovery for right-of-way grants and
temporary use permits granted under the
Mineral Leasing Act of 1920, as
amended and supplemented (30 U.S.C.
181 et seq.) was published in the Federal
Register on June 25, 1984 (49 FR 25972).
During the 60-day comment period, 16
comments were received; 8 from
businesses engaged in the oil and gas
industry, 5 from Federal agencies, 2 from
associations and 1 from an attorney. The
comments and the action taken on them
are discussed below.

Several of the comments questioned
the appropriateness of the costs shown in
the fee schedule, with some feeling that
they were too high, while others felt that
they were not sufficient to cover the
costs incurred by the United States. As
discussed in the preamble to the
proposed rulemaking of June 25, 1984,
the costs shown in the fee schedules are
based on current average costs incurred
in processing right-of-way grant and
temporary use permit applications and
monitoring those grants by various
offices of the Bureau of Land
Management. Since these costs are
average cosls, there are instances where
the cost of handling specific applications

by the various offices may be higher or
lower than those shown in the schedule.
The use of current average costs to set a
fee schedule is 8 commonly accepted
practice in both the private and public
sectors. The Department has further
determined that this method results in
less administrative expense than
accounting for and reporting actual
costs for each right-of-way activity.
Therefore, no change has been made in
the fee schedule in the final rulemaking.

Several of the comments expressed
concern that the process in the proposed
rulemaking for determining the
appropriate category would delay
completing the processing of a right-of-
way grant or temporary use permit
application. The comments stated this
delay could be expecially lengthy in
those instances where an application is
submitted through the mail. The concern
was that the procedures provided in the
proposed rulemaking would require the
authorized officer to review an
application and to return it if it was
found inadequate because of the failure
to submit a sufficient fee. This would
add time to the processing of an
application. After careful review of the
procedures in the proposed rulemaking,
the final rulemaking changes those
procedures to permit the acceptance of
an application for the purpose of
determining the category and
nonrefundable fee. Once this
determination is made, the applicant
will be notified of the category
determination and the amount of the
nonrefundable fee. No action will be
taken on processing an application until
the nonrefundable fee has been
submitted in full. The final rulemaking
also provides for refungding any
overpayment of the nonrefundable fee
submitted with an application.

The Bureau of Lancf Management
continues to urge right-of-way
applicants to take advantage of the pre-
application activity provided in the
existing regulations. Experience has
shown that this process saves the
applicant/holder and the Bureau time
and avoids problems. Applicants who
find it impossible to participate in face-
to-face pre-application activity may find
that they can save time and avoid
problems by working out questions over
the telephone. These direct
communications are invaluable in
reducing delays that can result from
misunderstanding.

A few of the comments again raised
the point that in their view the collection
of reimbursable costs and an annual
rental is a double charge for the use of
the lands covered by an application/
grant. The Mineral Leasing Act requires
the collection of costs incurred by the

United States in processing and
monitoring a right-of-way grant or
temporary use permit and the collection
of an annual rental. The proposed and
final rulemakings follow the
requirements of the Mineral Leasing Act
regarding cost recovery and no change
has been made in these provisions by
the final rulemaking.

A couple of comments suggested that
the value of the lands involved in a
specific application should be
considered when setting the fee
schedule, The fee schedule is based
upon the costs incurred by the Bureau of
Land Management in processing an
application and monitoring a grant.
Those costs were based on the average
cosls of actions by Bureau personne! in
carrying out their responsibilities. These
costs would be the same for a visit,
whether to lands of high or low value.
Any difference in the return received by
the United States on lands of high or low
value is in the annual rental received
once a grant or permit has been issued.

A few of the comments again raised
the point that there was an inadequate
explanation of how the fee schedules
were derived. The preamble to the
proposed rulemaking contained a
discussion of the process the Bureau of
Land Management used in arriving at i(s
fee schedules. The schedules are based
on the Bureau's experience in handling
application/grants over the past few
years, The data that are the basis of the
fee schedules are available for review.
The Bureau will continue to collect data
as it processes/monitors right-of-way
grants and temporary use permits.
Those data will be the basis for any
future revisions of the fee schedules if
that should prove necessary.

One comment pointed out that the
proposed rulemaking did not clearly
provide that the category for monitoring
would be the same as that for
application processing. This comment is
well taken and the final rulemaking
incorporates language clarifying the
point that the category for processing
and monitoring will be based on a single
determination by the authorized officer

A couple of comments raised the issue
that the descriptions of categories V and
VIin the proposed rulemaking made it
impossible to distinguish between a
category V and category VI application
The final rulemaking changes the
description of category VI to remove this
ambiguity.

A few of the comments expressed
concern that there would be a variance
in the determination of the categories
because of the differences in judgment
of the various authorized officers. Even
though individuals can reasonably reach
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a different conclusion using the same
data, the Bureau of Land Management
has provided careful instructions in this
aren through its Manual an other
instructions. Further, and applicant who
feels that a category determination is
inappropriate may use the appeal
procedure provided in the regulations
for an administrative review of that
decision.

A couple of the comments requested
that the final rulemaking give the
authorized officer greater authority than
was provided in the proposed
rulemaking to change the category
determination once it has been made.
The Bureau of Land Management's
experience in processing applications
and monitoring grants indicates that
there is very small probability for a
change in the category determination
once it has been made and that small
probabilily does not justify the
additional time and expense that would
be incurred by all concerned in the
effort to obtain a change of categories.
Both of the rulemakings provide
suthority to change the category to
Category VI when it is determined that
an environmental impact statement is
required, because of the high cost of
preparing such a document.

One comment suggested that the final
rulemaking should provide relief for an
activity of marginal value where there
would be an adverse economic effect
from the colléction of reimbursable
costs. The Mineral Leasing Act provides
only limited authority for waiving the
collection of reimbursable costs. In
addition, walving such costs for a
project would provide an indirect
government subsidy from all the
taxpayers to that project, giving it an
unfalr competitive advantage over those
projects that are required to pay such
costs. This suggestion was not adopted
by the final rulemaking,

A couple of comments raised
questions about the category
determination for a large project that
encompasses rights-of-way for various
purposes, i.e., roads, pipelines,
communications sites, working sites, etc.
Il an application is filed for a pipeline
right-of-way, that application will be
processed under the provisions of 43
CFR Part 2880, Rights-of-Way Under the
Mineral Leasing Act.

The other activities are considered
“related facilities” and may be
consolidated into the application for the
pipeline right-of-way, with the category
determination being based on the entire
package. Any needed ancillary
lemporary use permils may also be
consolidated into this right-of-way
application. However, there is nothing in
the existing regulations or this final

rulemaking that would prevent an
applicant from filing several
applications for the various parts of a
large project and having them treated as
separate applications. No change has
been made in the final rulemaking as a
result of this comment,

The final rulemaking adds a new
paragraph (d) which contains the
language of paragraph (b) of the
temporary final rulemaking that was
published in the Federal Register on
August 3, 1984 (49 FR 31208). This
language has been added to continue in
effect the provisions of that temporary
final rulemaking until such time as a
decision is made on the permanent
adoption of those provisions. The
Department of the Interior is continuing
its review of the comments on the
temparary final rulemaking and a final
decision on its implementation will be
issued in the near future,

Editorial and grammatical changes as
needed have been made by the final
rulemaking.

The principal author of this final
rulemaking is Sheldon Weil, Division of
Right-of-Way, Bureau of Land
Management, assisted by the staff of the
Office of Legislation and Regulatory
Management, Bureau of Land
Management,

The Department of the Interior has
determined that this document is not a
major rule under Executive Order 12291
and will not have a significant economic
effect on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 el seq.).

The changes made by this final
rulemaking will not, when the payments
for all right-of-way and temporary use
permit applications are considered,
substantially increase the payments
made by right-of-way applicants/
holders for processing and monitoring.
The changes made by this final
rulemaking make the reimbursement of
costs procedures used by the Bureau of
Land Management more equitable and
will recover for the United States a
greater portion of the costs incurred in
the processing and monitoring of right-
of-way grants and temporary use
permits.

The changes made by this final
rulemaking will be equally applicable to
all entities thal make application to the
Bureau of Land Management for use of
the Federal lands for oil or gas right-of-
way grants or temporary use permits for
related facilities.

There are no additional information
collection requirements in this finsl
rulemaking requiring approval by the
Office of Management and Budget under
44 U.S.C. 3507.

List of Subjects in 43 CFR Part 2880

Administrative practice and
procedure, Common carriers, Oif and
gas industry, Pipelines, Public lands—
rights-of-way.

Under the authority of section 28 of
the Mineral Leasing Act of 1920, as
amended and supplemented (30 U.S.C.
181 et seq.), Part 2880, Group 2800,
Subchapter B, Chapter Il of Title 43 of
the Code of Federal Regulations is
amended as set forth below.

Dated: December 17, 1984,
|. Steven Griles,
Acting Assistant Secretary of the Interior.

§2882.1 [Amended)

1. Section 2882.1(c) is amended by
removing the citation "§ 2803.1-1" and
replacing it with the citation ''§ 2883.1-
> )
2. Subpart 2883 is amended by
revising § 2883.1-1 to read:

§ 2883.1-1 Cost reimbursement.

{a) (1) An applicant for a right-of-way
grant or a temporary use permit shall
reimburse the United States for
administrative and other costs incurred
by the United States in processing the
application, including the preparation of
reports and statements pursuant to the
Nationa! Environmental Policy Act of
1969 (42 U,S.C. 4321-4347), prior to the
United States having incurred such
costs. All costs shall be paid before the
right-of-way grant or temporary use
permit shall be issued under the
regulations of this title,

(2) The regulations contained in this
subpart do not apply to State or local
governments or agencies or
instrumentalities thereof where the
Federal lands are used for governmental
purposes and such lands and resources
continue to serve the general public,
excepl as lo right-of-way grants or
temporary use permits issued to Stale or
local governments or agencies or
instrumentalities thereof or a municipal
utility or cooperative whose principal
source of revenue is derived from
charges levied on customers for services
rendered that are similar to services
rendered by a profit making corporation
or business enterprise.

(3) The applicant shall submit with
each application a nonrefundable
application processing fee in the amount
required by a schedule of fees for this
purpose contained in paragraph (c) of
this section which shall be based on a
review of the use of the Federal lands
for which the application is mada, the
resources affected and the complexity
and costs to the United States for
processing required by an application
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for a right-of-way grant and shall be
established according to the following
general categories:

(i) Category I. An application for a
right-of-way grant or temporary use
permit to authorize a use of Federal
lands for which the data necessary to
comply with the National Environmental
Policy Act are available in the office of
the authorized officer; and no field
examination of the lands affected by the
application is required;

(ii) Category I, An application for a
right-of-way grant or temporary use
permit to authorize a use of Federal
lands for which the data necessary to
comply with the National Environmental
Policy Act are available in the office of
the authorized officer; and one field
examination of the lands affected by the
application to verify the existing data is
required;

(iii) Catagory NI An application for a
right-of-way grant or temporary use
permit to authorize a use of Federal
lands for which the data necessary to
comply with the National Environmental
Policy Act are available in the office of
the authorized officer; and two field
examinations of the lands affected by
the application to verify the data are
required;

(iv) Category IV. An application for a
right-of-way grant or temporary use
permit to authorize & vse of Federal
lands for which some original data are
required to be gathered to comply with
the National Environmental Policy Act;
and two or three field examinations of
the lands affected by the application are
required;

(v) Category V. An application for a
right-of-way grant or temporary use
permit to authorize a use of Federal
lands for which original data are
required to be gathered 1o comply with
the National Environmental Policy Act
and evaluation of these data require
formation of an interdisciplinary team;
and three or more field éexaminations of
the lands affected by the application are
required;

(vi) Category VI. An application for a
right-of-way grant or temporary use
permil to authorize a use of Federal
lands for which the cost of processing
activities will be in excess of $5,000.

(4)(i) The authorized officer may
accept an application for the purpose of
determining the appropriate category
and the nonrefundable application
processing fee; however, the authorized
officer shall collect the full amount of
the nonrefundable application
processing fee prior to processing such
application. A record of the authorized
officer's category determination shall be
made and given to the applicant, and the
decision is a final decision for purposes

of appeal under § 2884.1 of this title.
Notwithstanding the pendency of such
appeal, an application shall not be
processed without payment of the fee
determined by the authorized officer,
and where such payment is made, the
application may be processed and, if
proper, the grant or permit issued. The
authorized officer shall make any refund
directed by the appeal decision. Where
the amount of the nonrefundable
application processing fee submitted by
an applicant exceeds the amount of such
fee as determined by the authorized
officer, the authorized officer shall
refund any excess unless requested in
writing by the applicant to apply all or
part of any such refund to the grant
monitoring fee required by paragraph (b)
of this section or to the rental payment
for such grant or permit.

{ii) During the processing of an
application, the authorized officer may
change a category determination to
place an application in Category VI al
any lime that it is determined that the
application requires preparation of an
environmental impact statement. A
record of change in category
determination under this paragraph
shall be made, and the decision is
appealable in the same manner as an
original category determination made
under paragraph (a)(4)(i) of this section.

(5) (1) An applicant whose application
is determined to be in Category VI shall,
in addition to the nonrefundable
application processing fee, reimburse
the United States for the full actual
administrative and other costs of
processing the application. The
nonrefundable application processing
fee required under the fee schedule shall
be credited toward the total cost
reimbursement obligation of such
applicant, When such an application is
filed, the authorized officer shall
estimate the costs expected 1o be
incurred in processing the application,
inform the applicant of the estimated
amount to be reimbursed and require
the applicant to make periodic payments
of such estimated reimbursable costs
prior to such costs being incurred by the
United States.

(ii) If the payments required by
paragraph (8)(5)(i) of this section exceed
the actual costs to the United States, the
authorized officer may adjust the next
billing to reflect the overpayment, or
make a refund from applicable funds
under the authority of 43 U.S.C. 1734. An
applicant may not set off or otherwise
deducl any debt due (o it or any sum
claimed to be owed it by the United
Stales without the prior written
approval of the authorized officer.

(iii) Prior to issuance of a right-of-way
grant or temporary use permit, an

applicant subject to paragraph (a)(5)(i)
of this section shall pay such additional
amounts as are necessary to reimburse
the United States for any costs which
excecd the payments required by
paragraph [a)(5)(i) of this section.

(iv) An applicant subject to paragraph
{a)(5)(i) of this section whose
application is denied is responsible for
costs incurred by the United States in
processing the application, and such
amounts as have not been paid in
accordance with paragraph (a)(5)(i) of
this section are due within 30 days of
receipt of a bill from the authorized
officer giving the amount due.

(v) An applicant subject to paragraph
(a)(5)(i} of this section who withdraws
an application before a decision is
reached is responsible for costs incurred
by the United States in processing the
applicationup to the date the authorized
officer receives written notice of the
withdrawal, and for costs subsequently
incurred in terminating the application
review process. Such amounts as have
not been paid in accordance with
paragraph (a)(5)(i) of this section are
due within 30 days of receipt of a bill
from the authorized officer giving the
amount due.

(6) When 2 or more applications for
right-of-way grants are filed which the
authorized officer determines to be in
competition with each other, each
applicant shall reimburse the United
Stales as required by paragraph (a)(3) of
this section. If reimbursement of actual
costs is required under paragraph
{a){5)(1) of this section, each applicant
shall be responsible for the costs
identifiable with his/her application.
Costs that are not readily identifiable
with one of the applications, such as
costs for portions of an environmental
impact statement that relate to all of the
applications generally, shall be paid by
each of the applicants in equal shares or
such other proration as may be agreed
to in writing by the apyplicants and
authorized officer prior to the United
States incurring such costs.

(7) When, through partnership joint
venture or other business arrangement,
more than one person partnership,
corporation, association or other entity
apply together for a right-of-way grant
or temporary use permil, each such
applicant shall be jointly are severally
liable for costs under this section.

(8) When 2 or more noncompeting
applications for right-of-way grants are
received for what, in the judgment of the
authorized officer, is one right-of-way
system, all of the applicants shall be
jointly and severally liable for costs
under this section for the entire system.

§!
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subject, however, to the provisions of
paragraph (a)(?) of this section.

(b) (1) After issuance of a right-of-way
grant or temporary use permit for which
s fee was assessed under paragraph (a)
of this section, the holder thereof shall,
prior to the United States having
incurred such costs, reimburse the
United States for costs incurred by the
United States in monitoring the
construction, operation, maintenance
and termination of authorized facilities
on the right-of-way or permit area, and
for protection and rehabilitation of the
lands involved. The monitoring cost
category shall be the same as that for
the application processing category for
that project.

(2) The holder shall submit a
monitoring cost fee along with the
written acceptance of the lerms and
conditions of the grant or permit
pursuant to § 2882.3(1) of this title. The
amount of the required fee shall be
determined by the schedule of fees
described in paragraph (c) of this
section. Acceptance of the terms and
conditions of the grant or permit shall
not be effective unless the required fee
is paid.

(3) A holder whose application was
determined to be in Category VI for
application processing purposes shall
reimburse the United States for the
actual administrative costs and other
costs of monitoring the grant or permit.
When such a grant or permit is issued,
the authorized officer shall estimate the
costs expected to be incurred in
monitoring the grant or permit, inform

’

the holder of the estimated amount to be
reimbursed and require the holder to
make periodic payment of such
estimated reimburseable costs prior to
such costs being incurred by the United
States.

(4] If the payments required by
paragraph (b)(3) of this section exceed
the actual costs of the United States, the
authorized officer may adjust the next
billing to reflect the overpayment, or
make a refund from applicable funds
under the authority of 43 U.S.C. 1734. A
holder may not set off or otherwise
deduct any debt due to it or any sum
claimed to be owed it by the United
States without the prior written
approval of the authorized officer.

(5) Following termination of a right-of-
way grant or temporary use permit, any
grantee or permittee that was
determined to be in Category V1 shall
pay such additional amounts as are
necessary to reimburse the United
States for any costs which exceed the
payments required by paragraph (b){3)
of this section.

(c) The schedules of nonrefundable
fees are as follows:

(1) For processing an application for a
right-of-way and/or temporary use
permit:

Category ] Fco-

" i< = — 275

L S IR e rrveriiies e s 1 - as0

V.. B i 600

N it et .‘ A WS e 1,000

vi o T T ] Y
* A vt of

{2) For monitoring a right-of-way grant
or temporary use permit:

Category y Foo

1
L}
L] 75
" 150
Vicate2h : { i h—d 250
Vi : )

' As oquired.

(d) Reimbursement of costs for
application processing and
administration of right-of-way grants
and temporary use permits pertaining to
the Trans-Alaska Pipeline System shall
be made by payment of such sums as
the Secretary determines lo be required
to reimburse the Department of the
Interior for the actual costs of these
services, In processing applications and
administering right-of-way grants and
temporary use permits relating to the
Trans-Alaska Pipeline System, the
Department of the Interior shall avoid
unnecessary employment of personnel
and needless expenditure of funds as
determined by the Secretary.
Reimbursement of costs shall be made
for each quarter ending on the last day
of March, June, September and
December. On or before the 16th day
after the close of each quarter, the
authorized officer shall submit to the
permitlee a written statement of costs
incurred during that quarter which are
reimbursable.

|FR Doc. 85-865 Filed 1-0-85; 8:45 am|
BILLING CODE 4310-84-M
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration
42 CFR Parts 405 and 417
[BERC~247-F)

Medicare Program; Payment to Health
Maintenance Organizations and
Competitive Medical Plans

AGENCY: Health Care Financing
Administration (HCFA), HHS.

ACTION: Final rule with comment period.

SUMMARY: These regulations implement
section 114 of the Tax Equity and Fiscal
Responsibility Act of 1982 by
authorizing Medicare reimbursement for
health care services to eligible health
maintenance organizations (HMOs) and
competitive medical plans (CMPs) on a
prospective basis for those entities that
have a risk contract or on a reasonable
cost basis for those that have a cost
contract. The regulations set forth the
requirements that an entity must meet in
order to be—

* Eligible to enter into a Medicare
contract (either risk or reasonable cost)
as an eligible organization; and

* Reimbursed by Medicare on a
capitation basis (either prospectively or
retrospectively) for items and services
furnished to Medicare enrollees.

In addition, these regulations
implement sections 2322 and 2350 [b)
and (¢) of Pub. L. 96-369 [Deficit
Reduction Act of 1984), which further
amended the Social Security Act
concerning payments to HMOs and
CMPs.

DATES: Effective Date: These regulations
are effective February 1, 1985, However,
for further information and a detailed
discussion of effective dates, we refer
the reader to section V. of this preamble.

Comment Date: Although these
regulations are final, comments may be
submitted as described in section VIII of
this preamble. To assure consideration,
comments must be received by February
11, 1985.

ADDRESS: Address comments in writing
to: Department of Health and Human
Services, Health Care Financing
Administration, Attention: BERC-247-
FC. P.O. Box 286786, Baltimore, Maryland
21207,

In commenting, please refer to file
code BERC-247-FC.

If you prefer, you may deliver your
comments to Room 309-G, Hubert H.
Humphrey Building, 200 Independence
Ave., SW,, Washington, D.C., or to
Room 132, East High Rise Building, 6325

Security Boulevard, Baltimore,
Maryland.

Comments will be available for public
inspection as they are received,
beginning approximately three weeks
after today, in Room 309-G of the
Department’s offices at 200
Independence Ave,, SW., Washington,
D.C., on Monday through Friday of each
week from 8:30 a.m. to 5:00 p.m. (phone:
202-245-7890).

FOR FURTHER INFORMATION CONTACT:
Frank Emerson, 301-597-1807

(Reimbursement)

Rita McGrath, 301-504-8558 (Qualifying
Conditions, Enrollment, Contract
Procedures, Change of Ownership and
Leasing of Facilities, and Hearings
and Appeals).

SUPPLEMENTARY INFORMATION:

I. Background

A health maintenance organization
(HMO) may be generally defined as an
entity that provides health care in a
geographic area to a group of persons
who are enrolled as members. The HMO
agrees to provide or otherwise assure
delivery of an agreed upon set of health
services and to be reimbursed through a
predetermined, fixed periodic payment
made by or on behalf of the enrollees,
without regard to the amounts of actual
services provided. Because the HMO
receives a fixed payment from enrollees,
regardless of the volume of services
provided, there is a financial incentive
to the HMO to control costs and to
provide the least expensive services
appropriate Lo its enrollees’ needs.

Section 226 of the Social Security
Amendments of 1972 (Pub. L. 92-603,
enacted October 30, 1972) added section
1876 to the Social Security Act [the Act)
to authorize Medicare payment to
HMOs on a capitation basis. Prior to
this legislation, reimbursement to HMOs
for Medicare Parts A and B services was
made on the basis of the costs to the
organization of providing the specific
services {0 the beneficiaries, Because of
this, the financial incentives that HMOs
might have had in their regular non-
Medicare business to provide a
continuum of services, to keep cosis
low, and to control utilization of
services were not fully incorporated
directly into their relationship with
Medicare.

Adding section 1876 to the Acl was an
attempt by Congress to reimburse
HMOs in a manner that would conform
more closely to the usual way in which
HMOs operate. Under section 1876 of
the Act, as enacted by Pub. L. 92-803,
HMOs that enter into Medicare
contracts can receive interim per capita
payments, subject to retrospective

adjustments, in return for providing to
their Medicare enrollees services
covered under Medicare Part A and Part
B {or Part B only for certain enrollees).
Two types of contracts are available to
HMOs: one that permits reimbursement
on & reasonable cost basis, and one that
allows reimbursement on a risk-sharing
basis.

Under the reasonable cost
reimbursement method, payment is
made to the HMO on an interim basis
using a monthly capitation. At the end of
the HMO's contract year, payments are
adjusted to equal the reasonable costs
of the covered services the HMO
furnished to its Medicare enrollees,
using the Medicare reimbursement
principles that are commonly used to
calculate reasonable costs (as defined in
section 1861(v) of the Act) for providers
of services as & model.

An alternative form of reimbursement.
reimbursement on a risk-sharing basis,
is available to HMOs that have
demonstrated a capacity to provide
health care of acceptable quality in an
organized and effective manner. Under
risk reimbursement, HMOs receive
monthly payments based on an interim
per capita reimbursement rate, simlar to
reasonable cost HMOs. This rate
reflects the estimated costs to the HMO
for its enrolled Medicare population.
However, the rate cannot exceed 100
percent of the estimated “adjusted
average per capita costs" (AAPCC). The
AAPCC is en actuarial measure of the
cost that would have been incurred by
Medicare on behalfl of enrollees of the
HMO if they had received their covered
services from providers and suppliers of
services, other than the HMO, in the
same geographic area (or a similar area)
served by the HMO.

Al the end of its contract year, the
HMO's reasonable costs of furnishing
seryices to its Medicare enrollees are
compared 1o the retrospectively
determined AAPCC incurred for that
year, If the HMO's costs are less than
the AAPCC, the amount of the
difference is called “savings". The HMO
receives 50 percent of the savings, up to
& maximum of ten percent of the
AAPCC, as a bonus. Conversely, if the
HMO's costs are higher than the
AAPCC, the HMO must absorb that
difference (“losses"”). However, these
losses can be carried forward into
subsequent years and offset from
savings realized In future years.

Both of these Medicare
reimbursement mechanisms present
problems for HMOs because, although
they are an improvement over the
payment methods available before the
enactment of Pub. L. 92-603. they are
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ssentinlly cost basis methods.
Consequently, they are inconsistent with
HMOs' usual method of receiving
payment on & prepaid capitation basis
with no retroactive adjustments. In the
wo-Medicare portion of an HMO's
husiness, the fixed, prospectively'
determined payment per enrollee acts as
y limit on HMO revenues, creating
financial incentives for the organization
1o control costs and provide appropriate
wrvices in the most cos!t efficient

Manuner,

In addition, HMOs report relatively
linle financial data lo any outside
organizations. However, since bath
Medicare risk and reasonable cost
reimbursement entail retrospective
determination of costs, HMOs do not
know their actual Medicare revenues
until sometime after the contract year
has ended. This retrospective
reimbursement is an awkward
srrangement for HMOs since these
organizations are designed to operate
inder a prospective budget without
extensive reporting requirements to
other third-party payors. Moreover, cost-
besed reimbursement provides HMOs
with a mixed set of incentives. HMOs
mder Medicare cost contracts are nol
rewarded for cost-conscious behavior,
ind, in fact, revenue is reduced as the
cost per Medicare enrollee decreases.

Even the risk reimbursement
provisions of Pub. L. 92-603 are
considered inadequate by HMOs,
because in addition to the problems
described above, the HMO may receive.
at a maximum, only half of the savings it
achieves (up to a maximum of ten
percent of the AAPCC), while absorbing
all the losses. This lack of a strong
incentive to contract under risk
reimbursement has resulted in only two
HMOs entering into this type of
contract, A further disincentive for
HMOs to contract with Medicare arises
under section 1876 of the Act in that it
requires all organizations to meet the
lairly prescriptive fequirements of
section 1301 of the Public Health Service
{PHS) Act,

I an effort to improve Medicare
reimbursement methods for HMOs,
Congress enacted section 114 of the Tax
Fquity and Fiscal Responsibility Act of
1962 (Pub, L. 97-248). Section 114
smends section 1876 of the Act in two
major areas.

_First, the new legislation expands the
n‘vf:nni(m of organizations that are
eligible ta contract for Medicare
reimbursement under section 1876 of the
Act. In addition to HMOs that meet the
definition of an HMO contained in the
PHS Act, other medical plans,
commonly referred to as competitive
medical plans (CMPs), are eligible t¢

contract with HCFA for Medicare
reimbursement. The requirements for
CMPs are set forth in § 417.407. Also, the
amended statute permits payment to be
made on a prepaid capitation basis
without retroactive adjustments of the
rate to organizations with a risk
contract. The reasonable cost contract
option remains in the law while the old
risk-sharing contract option is
eliminated by this amendment.

As we note below in the discussion of
effective dates, section 1876 of the Act
as It existed prior to enactment of Pub.
L. 97-248 and the implementing
regulations in 42 CFR Part 405, Subpart
T have continued applicability for
HMOs that have existing contracts. On
May 25, 1884, we published a notice of
proposed rulemaking (NPRM) in the
Federal Register (49 FR 22198] to
implement section 114 of Pub. L. 97-248.
This proposal elicited approximately
30,000 pieces of correspondence from
the public. The provisions of the NPRM,
an analysis of the public comments, our
responses to the comments, and a
summary of the changes we are making
in these final regulations as a result of
the comments are presented below.,

Il. Major Provisions of the Proposed
Regulations

A. Organization Eligibility
Reguirements

1. Definition of Eligible Organization.
The proposed regulations, in accordance
with the section 1876{b) of the Act,
defined an “eligible organization™ as
one that is organized under State law
and is either a qualified HMO, as
defined in section 1301 of the PHS Act,
or an entity that meets the following
requirements:

@, It provides its enrolled members at
least the following services:

* Physicians' services performed by
physicians.

* Inpatient hospital services (unless
excepted under the provisions of section
1876{b)(2) of the Act, following (E}).

» Laboratory, X-ray, emergency, and
preventive services.

» Qut-of-area coverage.

b. It receives compensation, except for
deductibles, coinsurance, and
copayment, for the health care services
it provides enrolled members on &
periodic, prepaid capitation basis
regardless of the frequency, extent, or
kind of services provided.

c. It provides physicians® services
primarily through physicians or groups
of physicians that are either employees
or partners of the organization or
through contracts with physicians.

d. It assumes full financial risk on a
prospective basis for the provision of

the health care services listed above in
item a., except the organization may—

* Obtain insurance or make other
arrangements for the cost of providing to
any enrolled member health care
services listed in item a., if the aggregate
value of the services exceeds $5,000 in
any year

* Obtain insurance or make other
arrangements for the cost of providing
health care services listed in item a. to
enrolled members other than through the
organization because medical necessity
required that the services be provided
before they could be secured through the
organization;

*» Obtain insurance or make other
arrangements for not more than 80
percent of the amount by which the
organization’s costs for any of its fiscal
years exceed 115 percent of its income
for that liscul year; and

* Make arrangements with physicians
or other health professionals, health
care institutions, or any combinations of
these to assume all or part of the
financial risk on a prospective basis for
the provision of basic health services by
the physicians or other health
professionals or through the institutions,

¢. It provides agains!t the risk of
insolvency to the Secretary's
satisfaction.

The Assistant Secretary for Health of
the Department has the authority to
determine whether an entity is an
eligible organization within the meaning
of section 1876(b) of the Act. The
delegation of this authority was
published in the Federal Register on
April 22, 1983 (46 FR 17395).

2. Procedures for Contract Approvai.
We proposed that an eligible
organization that wishes to contract
with HCFA under Medicare on either a
reasonable cost basis or a risk basis
would have to submit an application
and supporting information to us in the
form and detail required. This
information would be needed to.
ascertain whether an eligible
organization meets certain necessary
contract requirements (discussed in
section HLF. of this preamble). We
further proposed that, whenever
feasible, we would not require an
organization to resubmit information
that it has already submitted to the
Assistant Secretary for Health in
connection with the determination of
whether an entity is an eligible
organization. :

We proposed that, if we determine
that the organization meets the contracl
eligibility requirements, we would notify
the organization in writing of the type of
contract for which it is eligible, the
requirements for submitting a written
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contracl, and its appeal rights if it is
dissatisfied with HCFA’s determination.

In like manner, if we determine that
an organization does not meet the
contract requirements, we will notify the
entity in writing of its ineligibility; the
reasons why it does not meet the
requirements; and its appeal rights if it
is dissatisfied with HCFA's
determination.

B. Qualifying Conditions

We proposed that, in order to receive
Medicare reimbursement as an eligible
organization, an entity would have to
enler into a contract with HCFA. The
NPRM also contained the following
provisions:

* If an organization meets the
applicable requirements of the statute
and regulations and HCFA is satisfied
that the organization can bear the risk of
potential losses, then the organization
may contract on a risk basis. If HCFA is
not satisfied that the organization is
capable of bearing potential losses, or if
the organization cannot meet the
requirements in the statute and
regulations for contracting on a risk
basis, the organization must contract
with HCFA on a reasonable cost basis,

* Also, if the entity has voluntarily
terminated or failed to renew a risk
contract under section 1876 of the Act in
the preceding five years, then that entity
would not be eligible for a risk contract
unless HCFA determines that
circumstances warrant special
consideration. However, organizations
that are qualified to contract on a risk
basis would nevertheless be permitted
to elect reimbursement on a reasonable
cost basis.

We proposed a series of qualifying
conditions for eligible organizations that
are designed to assure the organization's
ability to fulfill the requirements as
provided in the statute. Generally, we
proposed that each qualifying condition
would be interpreted through a serles of
standards. Thus, to qualify as an eligible
organization under Medicare, an
organization would have to meet
applicable qualifying conditions and
standards pertaining to the following:

* The effective and efficient
implementation of section 1876 of the
Act,

* Sufficient enrollment and operating
experience. ;

* Composition of enrollment.

¢ Range of services furnished.

* Method of furnishing services.

* Quality assurance program.

We further stated that, in some cases,
HCFA would have the authority to
waive specific elements of the qualifying
conditions.

C. Enrollment

Under the NPRM, a beneficiary would
be able to enroll in any organization that
services the geographic area in which he
or she resides and that has qualified
under the law by contracting with HCFA
to be reimbursed under section 1876 of
the Act for covered Medicare services.
An exception to the general rule of open
enrollment for Medicare beneficiaries is
contained in the amended section
1876(d) of the Act, which prohibits
enrollment of individuals medically
determined to have end-stage renal
disease (ESRD).

Payments to crganizations on behalf
of Medicare enrollees are made out of
the Federal Hospital Insurance trust
fund or the Federal Supplementary
Medical Insurance trust fund, or both, as
appropriate. The payments discharge
the liability of Medicare enrollees to pay
for the covered services furnished to
them by the organization. We proposed
that the organization may require
payment from Medicare enrollees, in the
form of premiums or otherwise, for
services not covered under Parts A and
B of Medicare, as well as deductibles
and coinsurance amounts attributable to
services furnished under parts A and B.
In addition, organizations would be able
to seek payment for services from
Medicare enrollees lo the extent that
enrollees have been reimbursed for the
services by a workers' compensation
policy or plan, automobile medical, or
no-fault insurance, or any liability
insurance, and, under certain
circumstances, an employer group
health plan.

As stated in the NPRM, in the case of
organizations with risk contracts, only
the organization would be entitled to
receive Medicare payments for services
furnished to Medicare enrollees of the
risk organization. Essentially, this
provision would serve 1o restrict
Medicare enrollees to receiving services
from the risk organization, except for
emergency or urgently needed services.

As proposed, eligible organizations
would be required to—

* Conduct an open enrollment period
annually of at least 30 days duration;
and

* Accept eligible Medicare
beneficiaries without restriction, except
as authorized in regulations, up to the
limits of its capacity in the order in
which eligible beneficiaries apply,
unless the enrollment would result in the
organization violating a qualifying
condition (including the limitation on
enroliment of Medicare and Medicaid
beneficiaries) or would result in an
enrollment that is substantially
nonrepresentative of the population of

the organization's geographic area.
Denial of enrollment under the latter
condition must be in accordance with
written selection policies approved by
us. We will carefully monitor all
enrollment denials made under these
regulations to ensure that this provision
does not result in biased selection
policies.

In addition, the NPRM set forth the
procedures and conditions under which
an organization under contract with
HCFA would be permitted to advertise
and enroll eligible Medicare
beneficiaries. In particular, we specified
the type of markeling techniques that
organizations would be prohibited from
using as a means of encouraging
Medicare beneficiaries to enroll. Also,
we proposed the establishment of a
uniform standard of acceptance of
applications in chronological order and
timely action by the organization on
applications. These requirements wers
included to ensure that Medicare
beneficiaries are enrolled in the
organization on the required first-come
first-served basis and that applications
are acted upon in a reasonable period of
time. Generally, under the NPRM, an
organization would be able to deny
enrollment to an otherwise qualified
Medicare beneficiary only for purposes
of maintaining the organization's
compliance with certain enrollment and
qualifying conditions.

We proposed that an individual who
already is an enrollee of an organization
at the time he or she becomes entitled to
Medicare must be converted by the
organization to a Medicare enrollee. A
Medicare enrollee could not be
disenrolled except under the following
circumstances:

* The enrollee fails to pay required
premiums or other charges.

* The enrollee moves out of the
organization's geographic area.

* A nonrisk enrollee refuses to
convert to risk after HCFA decides thal
all of the organization's nonrisk
enrollees must convert.

* The enrollee commits fraud or
permits abuse of his membership
privileges.

* The enrollee loses entitlement to
Medicare benefits, dies, or requests
disenrollment.

Even though under section 1876(d) of
the Act, a beneficiary entitled to
Medicare under the ESRD provisions
may not enroll in an eligible A
organization, we included a provision in
the NPRM that provides that individuals
who are already enrolled in these
organizations and who either are ESRD
patients at the time the organization
enters into a contract with HCFA or
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kier develop ESRD may nol be
gisenrolled,

1. Entitlement o Services

We stated in the NPRM that Medicare
sorollees of organizations would be
wititled to receive health care services
und supplies directly from the
wganization, of through arrangements
made by it. Medicare enrollees would
also be entitled to receive services
puiside of the organization if the
services were emergency or urgently
needed services that, because of the
creumstances, could not have
rasonably been obtained through the
organization. The organization is
responsible for payment of these
services, Under the NPRM, the
entitiement would be effective for any
month for which a per capita payment is
made by HCFA to the organization on
behalfl of the enrollee. Entitlement would
extend to the Medicare services to
which the enrollee is entitled (that s,
covered Part A and Part B services, or
Part B only).

In addition, a Medicare enrollee
would be entitled to receive any
supplemental services offered by the
organization for which the enrollee
elects to pay, Supplemental services are
those services outside the scope of
Medicare' coverage {except those
fumished as additional benefits by risk
organizations as described in the next
paragraph) for which the enroliee payvs a
premium. Supplemental services could
include those items or services excluded
from Medicare coverage {see section
1862 of the Act), as well as those items
or services for which Medicare coverage
is limited, such as inpatient hospital
days during a spell of illness (see
section 1812(a)(1) of the Act) or
expenses incurred in treatment of
mental disorders (see section 1833(c) of
the Act). Furthermore, after receiving
HCFA's approval, a risk organization

could require that its enrollees receiving
benefits under the risk reimbursement
portions of its contract accept and pay
for supplemental services as a condition
of enrollment. HCFA's approval will be
based on whether or not these services
will discourage enrollment. For example,
a mandatory supplemental package that
would include a wide range of services
not covered by Medicare and that would
be costly, would not be approved if the
high cost would prevent low-income
Medicare beneficiaries from enrolling as
members in the organization.

I'he NPRM stated that Medicare
enrollees of organizations with a risk
contract could also be eligible for
benefits in addition to covered Part A
and Part B services, all or part of which
would be paid for by the monthly

capitation payment made by HCFA, as
discussed below in section IL F. These

additional benefits could consist of one
or both of the following:

* A reduction in the organization's
premium rate or in other charges for
services furnished to the enrollee.

» Health benefits or services and
supplies beyond the required Part A and
Part B services.

We glso proposed that an
organization could make a special
supplemental benefits plan available to
current nonrisk Medicare enrollees who
receive benefits under the reasonable
cost reimbursement portion of the
organization's contract if the plan meets
certain requirements set forth in the
NPRM.

Medicare enrollees of an organization
that currently has a nonrisk contract
and that enters into a risk contract
would not automatically be covered
under the risk portion of the contract
(section 114{c)(1)(A) of Pub. L. 97-248).
As proposed in the NPRM, they would
not be entitled to the additional benefits
the organization offers under the
contract until one of the following sets
of circumstances exists:

* HCFA determines that, for
administrative reasons (for example, an
insufficient number of Medicare
enrollees to warrant the administrative
effort of cost report determination), all
current nonrisk Medicare enrollees must
be covered under the risk portion of the
new contract. We have decided that, as
a minimum standard, current nonrisk
Medicare enrollees must be converted to
risk status if there are fewer than 75 of
these enrollees remaining in the
organization. If these enrollees do not
wish to convert, they must be
disenrolled. In this case, the following
requirements would have to be mat:

—HFCA notifies each alfected enrollee
90 days before the effective date of
the decision.

—The current nonrisk Medicare enrollee
completes and signs a form stating
that the enrollee understands the new
rules and benefits applicable to him or
her.

—The organization notifies the enrollee
of the coverage, in writing, at least 30
days before the date on which his or
her coverage under the risk portion of
the contract takes effect.

*-The current nonrisk Medicare
enrollee requests that he or she be
covered under the risk portions of the
contract, In this case, the following
requirements would have to be met:
—The organization enrolls two new

Medicare enrollees for each of these

current nonrisk Medicare enrollee.

—In cases where there are more
Medicare enrollees than can be
accommodated due to the two-for-one
rule {explained below), selection of
the current nonrisk Medicare
enrollees to be covered under the risk
portion of the contract is made in a
nonbiased manner.

We also proposed that unless HCFA
determines otherwise, a current nonrisk
Medicare enrolles may remain under the
reasonable cost provision of a contract
(that is, receive reasonable cost
reimbursment for all covered Part A and
Part B services).

As noted above, under the provisions
of the NPRM an organization would
have to enroll two new Medicare
enrollees for each current nonrisk
Medicare enrollee it wishes (or is
required) to cover under the risk
portions of its contract. As defined in
the law (section 114{c}{2)(D) of Pub. L.
97-248), a new Medicare enrollee is an
individual entitled to Medicare who was
not enrolled in the organization in which
he or she subsequently enrolls at the
time the organization entered into a risk
contract, or at any previous time he or
she was entitled to Medicare.

The NPRM also included provisions
for beneficiary liability.

* An item or service not covered
under Part A or Part B is the financial
responsibility of the beneficiary entitled
to both Parts. In addition, the
beneficiary enrolled under Part B only
would be liable for services covered
under Part A.

* The beneficiary (or someone on his
or her behalf) would also be financially
responsible for services for which
Medicare is not the primary payor (that
is, services covered under workers’
compensation, automobile medical, or
no-fault insurance, or any liability
insurance, and. under certain
circumstances, an employer group
heaith plan). An organization would be
able to offer an optional supplemental
benefit plan, which pays for services not
covered under Parts A and B for
enrollees entitled to both Parts, or Part
A services and items and services not
covered under Part B for enrollees
entitled to Part B only. Payment of
premiums or other charges for such a
plan would be the responsibility of the
Medicare enrollee.

Medicare deductibles and coinsurance
would be the responsibility of the
Medicare enrollees, or someone on their
behalf. If the organization offers a
supplemental plan that covers
additional services and pays for
Medicare deductibles and coinsurance,
the amounts attributable to each
Medicare enrollee for these additional
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services and payments would have to be
computed separately and disclosed to
enrollees prior to their selection of such
plans. Coverage of additional services
would have to be optional for the
Medicare enrollees of reasonable cost
organizations,

E. Contract Requirements

This section of the NPRM contained
proposals to implement those provisions
of section 1876 of the Act that pertain to
the contract between HCFA and an
eligible organization under the Medicare
program. Those provisions of the law
include—

* Content of contract; and

* Procedures for contract termination,
renewals, and changes in ownership.

We proposed that, in order to be
reimbursed for Medicare services
section 1876 of the Act, an eligible
orinnizution would have to sign and
submit a written contract that meets the
requirements of the regulations. A
confract between an eligible
organization and HCFA would be
renewed automatically unless the
organization of HCFA gives notice of its
intent not to renew the contract, as set
forth in the proposed regulafions,

We did not include in the proposed
rules a specific contractual requirement
that an organization must agree to
comply with title VI of the Civil Rights
Act because, since all entities that
furnish Part A services to Medicare
beneficiaries are subject to the civil
rights statute and regulations {including
those at 45 CFR 80.4(a) and 84.5(a)),
inclusion of a specific requirement in the
contract is not necessary.

F. Reimbursement

Under the NPRM, eligible
organizations that contract under the
provisions of section 1876 of the Act
would be reimbursed on either a risk or
a reasonable cost basis. Payment made
to an organization under section 1876 of
the Act for the provision of covered
Medicare services would be in lieu of
payment that would otherwise be made
to the organization for covered services
under sections 1814(b) and 1833(a) of the
Act.

As stated in the NPRM, in addition to
the payment made by HCFA, an
organization would be permitted to
charge Medicare enrollees an amount
equal to the actuarial vaiue of the
deductible and coinsurance for which
Medicare enrollees would otherwise be
liable had they not enrolled in the
organization. Also, there are a number
of situations where Medicare is the
secondary payor for covered services.
For example, if a Medicare enrollee
receives covered services from the

organization for which the enrollee is
entitled to benefits under a workers'
compensation law or plan, automobile
medical or no-fault insurance, or any
liability insurance, or, under certain
circumstances, an employer group
health plan, the organization would be
able to charge the insurance carrier,
employer, or other entity that is
responsible to pay for the services.

Alternatively, the organization could
charge the Medicare enrollee to the
extent that the enrollee has been paid
by the law, plan, or policy for those
services. In addition, in the case of
Medicare enrollees in the age group 65-
69 who, through employment, have
elected their employer's health benefits
plan over Medicare, the organization
could charge an employer group health
plan for services for which Madicare is a
secondary payor, The regulations
describe these situations, including the
coordination of benefits, and emphasize
Medicare's secondary liability.

If an organization furnishes
supplemental services to its Medicare
enrollees, each enrollee, or his or her
representative, would be liable for
payment of the service. This would not
apply to the additional benefits
furnished without charge by an
organization in accordance with the
provisions of its risk contract.
Regardless of the form of payment, in no
case could the sum of the amounts the
organization charges its Medicare
enrollees for supplemental services
exceed the adjusted community rate
[ACR) {as explained below) for these
services.

We proposed that we would pay an
organization with a risk contract, in
advance, its monthly per capita rate of
payment for each Medicare enrollee. As
provided in the amended section 1676(a)
of the Act, this amount would equal 95
percent of the organization's adjusted
average per capita cost {AAPCC) for the
class of the enrollee (that is, a group of
enrollees that is constructed on the
basis of actuarial factors). The amount
of payment made under this section of
the regulations would be retroactively
adjusted when necessary to take into
account any differences between the
organization's actual number of
Medicare enrollees in each class and the
number of individuals estimated to be
enrolled in each class in determining the
amount of advance payment. When
necessary, HCFA would conduct an
annual reconciliation for a contract
Keriod to assure that the organization

as received the proper payment
amount from HCFA for the contract
period.

The NPRM allowed a risk
organization to elect direct

reimbursement by HCFA to hospitals
that furnish covered inpatient hospital
services to the organization's Medicar
enrollees. This election would be
binding for the entire contract period,
and we would pay the hospital directly
for the covered inpatient hospital
services provided to the organization's
Medicare enrollees. Each month, we
would deduct from the organization's
per capita payment an amount we
estimate we would pay to hospitals on
behalf of the organization’s Medicare
enrollees and administrative costs we
would expect to incur in making those
payments to hospitals,

We explained in the NPRM that the
AAPCC is an actuarial estimate made
by HCFA before an eligible
organization's contract period begins
The AAPCC is anestimate of the
average per capita cost that would have
been incurred by Medicare on behalf of
each class of Medicare enrollee of the
organization if that class of enrollee had
received its covered services from
providers and suppliers other than an
eligible organization in the same or
similar geographic area served by the
organization. We proposed that an
organization would receive notification
at least 90 days before the beginning of
the organization's contract period of the
AAPCC for each class of Medicare
enrollee the organization anticipates
having enrolled for that contract period.

Although by definition the AAPCC is
an estimate, the statute (section
1878(a)(4) of the Acl) requires that the
method of calculation of the AAPCC
ensure “actuarial equivalence" in
comparing the heaith care needs of
Medicare beneficiaries enrolled in an
eligible organization and those
beneficiaries who receive care outside
an eligible organization (for example. in
a fee-for-service setting). The law
(section 114(c)(4) of Pub. L. 97-248) also
requires that we notify Congress that wi
are reasonably certain the methodology
we have developed for caleulating the
AAPCC will assure actuarial
equivalence. The NPRM described the
method of calculating the AAPCC in
general terms based on the method that
HCFA has used in the past to calculate ¢
retrospective AAPCC, except that the
new calculation would be made
prospectively.

The NPRM specified that un
organization thal contracls on a risk
basis would be required to determine,
using a prescribed method of
computation, its per capita financial
requirements (reduced by Medicare
deductibles and coinsurance) for
furnishing Medicare covered services 10
its Medicare enrollees. We use the term
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wdivsted community rate” (ACR) to
describe these financial requirements,
The ACR is the equivalent of the

gremium that the risk orgaaization

would have charged to Medicare
earollees independently of Medicare
payments using the same rates as
charged to non-Medicare enrollees, if

the benefit package is limited to covered
Medicare services.

We provided in the NPRM that if an
organization's proposed ACR is less
than the average of the per capita rates
of payment to be made to the
organizaion, the organization would
either thave to provide its Medicare
enrollees with additional benefits or
esccept a reduced monthly payment from
HCFA. The additional benefits could be
vither health benefits bevond the
required Parts A and B services; or a
reduction in the organization's premium
rate or in other charges for services
furnished to the enrollee; or a
combination of these benefits.

The organization's calculation of its
ACR would be subject lo review and
approval by HCFA. When the
organization submits its ACR
calculation, it would have to include
adequate supporting data, including’
copies of any annual premium reports
submitted to other government agencies
[for example, Office of Personnel
Management, Office of Health
Maintenance Organizations in the Public
Health Service, and State Medicaid
agencies).

Section 114 of Pub. L. 97-248 made
very few changes in the provisions
relating to reimbursement of
organizations with a reasonable cost
contract. Therefore, the proposed
regulations for these organizations were
similar to the principles of
reimbursement of cost-basis HMOs
found in the current regulations at 42
CFR Part 405, Subpart T (§§ 405.2040
through 405.2047). However, we did
state in the NPRM that we are reviewing
several payment issues, including using
an organization's AAPCC as an overall
limit on reasonable costs and the
exisling provisions that allow
exceptions to Medicare's usual payment
methods,

The following two provisions that are
currently included in the Subpart T
regulations were not included in the
proposed regulations:

* The exception to the Medicare rule
set forth in § 405.455 on payments at the
lower of costs or charges.

* The exception to payment of
reasonable charges, as defined in
Subpart E of 42 CFR Part 405, in the case
of emergency services, urgently needed
Services, and other services for which

the organization assumes financial
responsibility.

In addition, reinsurance costs would
not be allowable in any situation,

The NPRM also required that an
organization reimbursed on a
reasonable cost basis would have to
submit to HCFA the following reports
for each contract period:

* A budget and enrollment forecast
submitted at least 90 days before the
start of the contract period.

* Quarterly interim cost reports {less
frequently for experienced
organizations).

¢ A final cost report submitted t6 us
not later than 180 days after the end of
the contract period.

G. Appeals

The NPRM included provisions
dealing with the rights of both
beneficiaries and eligible organizations
to appeal adverse initial determinations,
which we defined in the proposed rule.

I11. Discussion of Comments

As noted above, we received over
30,000 items of correspondence on the
proposed rule. All but 75 of these items
were comments from chiropractors and
their patients regarding the availability
of chiropractic services from eligible
organizations, The remaining 75 letters
cover a broad range of issues and
represent the views of national, State,
and local health associations; providers
and suppliers of health care services;
potential eligible organizations; Federal
and State government agencies;
actuaries; members of Congress; & State
governor; a beneficiary organization;
and a HCFA regional office.

The comments received and our
responses to those comments are
grouped by subject area and are as
follows:

A. Definitions (§ 417.401)

Comment: Several commenters
objected to the term "geographic area"
that is described as the area within
which the organization furnishes, or
arranges for furnishing, the full range of
services that it offers to its Medicare
enrollees (§ 417.401). Most of these
commenters prefer that these
regulations adopt instead the terms
“service area” and “enrollment area", as
are used in the current Subpart T
regulations, The commenters believe
that the term geographic area is too
broad, inexact, and confusing and
implies inclusion of enrollees whose
residences may be located outside the
organization's service area.

Response: The Subpart T regulations
make a distinction between the terms
“gervice area” (defined as the area in

which the organization offers its full:
range of covered Medicare items and
services to its Medicare enrollees) and
“enrollment area" (defined as the
geographic area encompassing the
residences of its enrollees, which may
include locations outside the
organization's service area where it
offers less than the full range of covered
Medicare items and services). Section
1876(c)(2) of the Act requires the
organization to provide to enrollees the
full range of covered Medicare services
“which are available to individuals
residing in the geographic area served
by the organization.”” We have adopted
the term “geographic area” because it Is
used exclusively in the statute and
because it eliminates the obsolete
distinction between service and
enrollment areas. We have specified in
the definition in § 417.401, and in the
discussion of services in §§ 417,414 and
417.416, that organizations must furnish
the full range of services to all Medicare
enrollees, These services must be made
available and accessible to each of
these enrollees. While the terms
“service area” and "enrollment area"
are obsolete for purposes of contracts
under Subpart C of Part 417, they will
continue to apply to contracts under
Subpart T of Part 405.

Comment: One commenter suggested
that the definition of “urgently needed
services" as set forth in § 417.401 should
be modified to require that these
services are necessary because of an
unforeseen health problem or one that is
not reasonably postponable. The
commenter believes that these changes
would preclude coverage when
individuals who need surgery or other
treatment voluntarily leave the
organization's geographic area to obtain
services from out-of-plan providers.

Response: We have revised the
definition of “urgently needed services"
to include the commenter's suggested
change.

Comment; Several commenters
requested clarification of the definition
of “urgently needed services™ when an
enrollee who Is "locked-in" to the
organization for services is temporarily
absent from the organization's
geographic area or when the enrollee
temporarily changes residence. The
commenters were concerned that some
organizations would encourage their
Medicare enrollees to disenroll so that
these organizations would not incur
liability for emergency or urgently
n;aedcd services furnished outside of the
plan.

Response: As stated in § 417.414(c), an
organization is financially responsible
for emergency and urgently needed
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services furnished out-of-plan, even if
furnished without the organization's
approval. Furthermore, the organization
must not in any way encourage a
Medicare enrollee to disenroll except in
very limited circumstances as sat forth
in § 417.460 (for example, when the
enroliee permanently moves out of the
organization's geographic area). If the
enrollee expresses intent to return
within 90 days 1o his or her permanent
residence within the organization’s area,
the move cannot be considered to be
permanent. The organization, in this
situation, would be responsible for
emergency and urgently needed services
provided outside the organization's
geographic area.

Of course, an enrollee may choose to
disenroll from the organization rather
than to limit his or her entitlement of
out-of-plan services 1o thase that are
emergency or urgently needed. In this
case, the disenroliment would be
effective no later than the first day of
the month following a full calendar
month after the notice of disenrollment
is signed, and all restrictions on the use
of Medicare services would cease on
that date,

Comment: Some commenters asked
whether the term “current nonrisk
Medicare enrollee” includes those
Medicare beneficiaries that purchase, on
a fee-for-service basis, supplemental
services from an organization or those
beneficiaries who disenroll from an
organization prior to the effective date
of these regulations.

Response: The definition of “current
nonrisk Medicare enrollee” includes
only those Medicare beneficiaries who
are enrolled in an organization under an
existing cost contract under either
section 1878 of the Act as it existed prior
to Pub. L. 97-248 or section 1833(a)(1){A)
of the Act. (The latter applies to health
care prepayment plans under Medicare
Part B.) The definition includes
Medicare enrollees who disenrol! and
later reenroll in the same organization,
regurdless of the timing of the
disenrollment.

B. Eligibility and Cantracting
Reguirements and Conditions
(§§ 417.404 Through 417.418)

Comment: Several commenters
wanted to know which agency or
individual in the Department will have
ongoing responsibility for determining a
CMP’s continuing compliance with the
applicable requirements contained in
these regulations.

Response: We have revised § 417406
to clarify that the Assistant Secretary
for Health has the ongoing responaibility
for monitoring entities that have
contracted with HCFA 10 assure that

they continue to meet the definition of
an eligible organization.

Comment: Many commenters asked
for clarification of the definition of a
CMP, including whether a preferred
provider organization {(PPO) or other
types of organizations may be
determined to qualify as eligible
organizations under the CMP definition.

Response: Any entity that meets the
definition in § 417.407 may be found to
be an eligible organization. There is
nothing in the statute or these
regulations that prohibitis a PPO, a
medical service corporation, or any
similar organization from being a CMP,
if it is organized in a manner that
enables it to meet the definition in the
statute and the regulations. For example,
a CMP must assume full financial risk
on a fixed prospective prepaid hasis in
exchange for services that must be
provided without regard to frequency,
extent, or kind. In addition, physician
services must be provided primarily by
physicians who are employees or
partners of the organization or who are
under contract to the organization.
CMPs must also be organized under
State law and have adequately provided
against the risk of insolvency.

Comment: One commenter requested
that we specify timeframes for the
contract application process described
in § 417.408, especially a time limit on
HCFA's notice of approval or
disapproval.

Response: We expect that the contract
application process will encompass
much exchange of information and
negotiation between the parties. In some
cases, this will be a relatively quick
procedure; in others, thé negotiation
process may become prolonged.
Therefore, we do not believe that we
should set specific timeframes for this
applications process. We also note that
it is not HCFA's palicy to sef timeframes
for the approval process of contract or
provider participation agreements, In
any case, we will try to review
applications as expeditiously as
possible,

Comment: A commenter protested our
policy of allowing CMPs to contract on a
reasonable cos! basis even though they
offer less than all covered Medicare
services available in their geographic
area (§ 417.410(f)(3)). However, an HMO
is required to offer all these services
even if it is seeking a reasonable cost
conftract.

The commenter believes that there is
no statutory basis for this distinction
and that the requirements should be the
same for HMOs and CMPs,

Response: We agree with the
commenter's arguments and have
deleted the exception for CMPs that

offer less than the full package of
Medicare covered services in the ares

Comment: A large number of
commenters objected 1o our waiver
criteria for eligible organizations whose
enrolled population consists of over 50
percent Medicare and Medicaid
beneficiaries. We specified in the NPRM
(49 FR 22201) that we would consider
waiving the camposition of enrollment
standard for an organization that is
altempting to enroll nan-Medicare and
non-Medicaid beneficiaries and whose
geographic area is composed of over 50
percent Medicare and Medicaid
beneficiaries. However, if a waiver is
granted, an organization may not be
composed of more than 75 percent
Medicare and Medicaid beneficiaries
and in no case may the percentage of
those beneficiaries in the organization
exceed their percentage in the
organization's geographic area.

Some of these commenters believe
that HCFA does not have the authority
to set a limit an the percentage of
Medicare and Medicaid enrollees under
the waiver. Other commenters stated
that such a limit is inconsistent with
Medicaid regulations {42 CFR 434.26, 48
FR 54013 (November 30, 1983)), which
exempl certain organization from the
composition requirement and permit
waivers for certain other organizations
with no limit on the percentage of
Medicare and Medicaid enrollees.
Commenters also stated that placing a
limit on composition percentages is
contrary to the statute’s intent because
it unnecessarily limits the number of
organizations that could qualify to
contract. Other commenters indicated
that this requirement would force
organizations that currently serve
Medicare enrollees (for example,
organizations participating in HCFA
demonstration projects) to withdraw
service from Medicare enrollees in order
to reduce their Medicare population and.
thus, meet the HCFA contract standards.

Response: The statute {section
1876(f)(1) of the Act) specifies that no
more than 50 percent of an
organization's enrollees may be
Medicare and Medicaid enrollees. In
recognition of the fact that there may
occasionally be extenuating
circumstances that make it desirable to
waive this requirement, as part of Pub.
L. 97-248, Congress added section
1876(1)(2) to the Act, which allows
modification or waiver of this
requirement if special circumstances
warrant and if the organization has
taken and is making reasonable effort to
enroll individuals other than Medicare
and Medicaid beneficiaries.
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We agree with the commenters that
the provisions of the NPRM were overly
restrictive. Therefore, we have revised
$417.413 to remove the 75 percent limit
o Medicare and Medicaid
teneficiaries. However, we are relaining
the requirement that HCFA will not
grant a waiver that would permit the
percentage of Medicare and Medicaid
enrollees in an organization to exceed
the percentage of those beneficiaries in
{he organization's geographic area.

However, we are concerned that
otherwise qualified eligible
organizations currently participating in
HCFA demonstration projects may nol
be able to qualify for a contract under
these regulations on the basis of their
fsilure to meet the requirements for a
waiver, and that failure to qualify could
disrupt service to Medicare
beneficiaries. Therefore, we are
including in these final regulations a
new paragraph (e)(3) to § 417.413 that
permits us, on a case-by-case basis, to
grant exceptions to this standard for
eligible organization applicants that are
participating in operational
demonstration projects currently funded
by HCFA, even though the organizations
do not meet the waiver criteria
described above.

Requests for exceptions under this
special provision will be evaluated, in
part, on the magnitude and substance of
the organization’s effort to enroll

members who are not Medicare or
Medicaid beneficiaries. It is expected
that an organization will not require an
exception for more than three years
from the date the organization operating
the demonstration project enters into a
contract under these final regulations.
However, HCFA may extend the
exception for more than this three-year
period if certain special circumstances
continue to exist and it is in the best
interest of the Medicare program to do
s0. For example, HCFA may grant an
extension if the organization services a
population that is medically
underserved or if the termination of the
exceplion would leave a majority of the
organization’s Medicare enrollees
withoul access to prepaid care.

Comment: Some of the commenters
objected to the requirements set forth in
the proposed operating experience and
enrollment standard for risk
organizations {§ 417.413(b)). Specifically,
these commenters believe that these
requirements would prohibit newly
established organizations from
qualifying for contracts and that the
minimum requirements should be
subject to waiver or some sort of phase-
in period during which the organization
could solicit new enroliments.

Response: As explained in the NPRM
(49 FR 22201), the enroliment
requirement of 5,000 enrollees for urban
risk organizations in § 417.413(b)(1) is
specified in the statute {section
1876(g)(1) of the Act). The minimum
Medicare enrollment for these
organizations (75 members) set forth in
that section of the regulations is the
least number of Medicare enrollees we
believe is necessary to assure an
adequate base for calculating an
organization’s ACR and to justify our
administrative costs for entering into a
contract with an organization.

. With regard to rural organizations
with risk contracts, although the statute
did not specify nor give any direction
concerning the determination of the
minimum numer of enrollees necessary.
we believe that the enrollment must be
sufficient to permit calculation of an
ACR and to justify our administrative
costs for entering into a contract.
Therefore, we specified in the NPRM
that these organizations must have 1,500
enrollees, at least 75 of whom must be
Medicare enrollees.

Contrary to the commenters’
expectation, we believe that these
minimum requirements will permit many
more organizations to qualify for risk
contracts because they are much less
stringent than the requirements
conlained in the current Subpart T
regulations. Therefore, we have not
changed these minimum enrollment
requirements,

Comment: A commenter observed that
§ 417.413(c){2) requires that an eligible
organization must have at least 75
Medicare enrollees before it could
qualify to contract with HCFA on a
reasonable cost basis. The commenter
believes that the unintended result of
this requirement is to prevent any newly
established organization from
contracting witlkr HCFA.

Respaonse: We have revised that
seclion to permit contracting on a cost
basis if the organization either has at
least 75 Medicare enrollees or a plan
acceplable o us for achieving this
minimum enrollment within two years of
the beginning of its initial contract
period.

Comment: One commenter suggested
that the language of § 417.414(c)(2).
which states that an organization is
financially responsible for services
furnished outside its delivery system if
upon appeal it is found that the enrollee
was entitled to have the services
furnished by the eligible organization, is
troublesome and needs clarification.
The commenter is concerned that this
provision could be interpreted to mean
that any lime an enrollee obtains

services outside of the organization he
or she would be entitled to
reimbursement for those services if they
are services thal the organization is
required to furnish, The commenter
would prefer that the regulations
specifically state that an enrollee must
al least attempt to receive the services
from the organization and that the
organization must refuse to furnish the
services before the enrollee goes out of
plan.

Response: We agree with this
comment and have made a clarifying
change to § 417.414(c)(2).

Comment: As mentioned earlier, we
received over 30,000 pieces of
correspondence (the overwhelming
majority of which were letters from
individual patients) concerning eligible
organization and the provision of

.chiropractic services. These commenters

suggested that the regulations be revised
to ensure that Medicare enrollees of
these organizations receive chiropractic
services from a chiropractor. We
received similar letters from
representatives of other types of
praclitioners including dentists,
psychologists, and others urging that the
choice of practitioners not be left to the
organization.

Response: The proposed regulations
(§ 417.414(b)(3)) stated that if more than
one type of practitioner is qualified to
perform a service, the eligible
organization may select the type of
practitioner to be used. Under the law
(section 1861(r)(5) of the Act), Medicare
covered chiropractic services are limited
to treatment, by manual manipulation of
the spine, of subluxations of the spine
that are demonstrated by x-ray to exist.
An organization may hire or make
arrangements with a chiropractor to
treat subluxation of the spine, or may
choose any other practitioner who is
qualified under State law to perform this
service.

We believe that eligible organizations
should be free to organize their service
delivery in the most efficient manner
possible. It is important that they have
the option of choosing which
practitioner they will use to furnish a
given service, as long as all Medicare
covered services are available to the
enrollee and high quality service is
furnished. Therefore, we have made no
revision in the regulations to require
that organizations hire or contract with
specific types of practitioners, including
chiropractors. psychologists, dentists,
and others.

Comment: One commenter suggested
that the definition of physicians who
supervise other health care
professionals directly involved in
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patient care is 1oo broad. The
commenter suggested tha! the word
“physician” be replaced wilh “doctors
of medicine and osteopathy."”

Response: We do not believe that it is
necessary to limit the definition of
physician to doctors of medicine and
osteopathy for purposes of supervising
the health care services furnished by
nonphysicians. Section 1861(r) of the Act
defines the word "physician” as any
number of professionals, including
doctors of medicine or osteopathy,
doctors of dentistry, podiatrists,
chiropractors, and optometrists (with
limitations as specified in sections
1861(r) {3). {4), and (5] of the Act,
respectively). The qualifications of the
physician providing supervision should
be governed by the nature of the
services being furnished. For example,
the provision of covered foot care
services could be supervised by a
podiatrist {if podiatrists are legally
authorized in the State 1o perform the
services). Also, we believe an
organization should be free 1o organize
the delivery of services in any manner it
sees fit, consistent with law dnd
regulations.

Comment: One commenter is of the
opinion that the quality assurance
requirements (§417.418) that
organizations must meet are too weak
and fail to mention quality of care.

Response: We believe that firm
quality assurance standards are vital
once this innovative program for
Medicare beneficiaries is established,
Therefore, the quality assurance
standards include a requirement that
action must be taken to remedy
inapprapriate or substandard services or
services inappropriately denied. In
addition, the enrollee has access to
grievance and appeal procedures both
within and outside the organization, in
accordance with §§ 417.600 through
417.638 Also, we have chosen to
implement review by utilization and
quality control peer review
organizations (PROs) under § 417.478 for
organizations in these regulations. We
believe that the quality assurance
provisions in these regulations are
adequate if they are fully enforced. We
intend to do this and, if experience
indicates a need for additional
standards, they will be added to the
regulations.

Comment: Several commenters
suggested that the Assistant Secretary
for Health should have responsibility for
assuring CMP, as well as HMO,
compliance with the quality assurance
requirements.

Response: The quality assurance
requirements under Medicare and title
X1 of the Public Health Service Act are

basically the same. The Assistant
Secretary for Health is responsible for
determining whether an HMO or CMP
meets the qualifications necessary 1o be
an eligible organization. However, we
believe that HCFA should have
responsibility for assuring that quality
assurance requirements continue 1o be
met by these organizations. The
provision of quality health care to
beneficiaries enrolling in eligible
organizatien is of paramount interest 1o
HCFA. The number of beneficiaries
enrolling in these organizations is
expected to increase significantly under
these regulations, and we intend to
devote considerable energy to the
review and assessment of all eligible
organizations' quality assurance
programs.

Comment: Several commenters
requested that the regulations include a
discussion of the provision of hospice
care to Medicare enrollees of eligible
organizations. The commenters believe
that some sort of special arrangements
are necessary because the hospice
regulations (42 CFR Part 418, Hospice
Care, published in the Federal Register
on December 16, 1983 {48 FR 56008))
specify that Medicare beneficiaries who
elect hospice benefits must walve (with
certain exceptions) their right to receive
medical services thal are related to the
terminal condition or a related condition
from any supplier or provider excep! the
designated hospice. The commenters
maintained that the NPRM does not
clearly state how this benefit would be
managed for an enrollee of an
organization.

Response: The statute {section
1812(d)(2) of the Act) requires that an
enrollee who elects care from a hospice
must waive his or her right to receive
services related to the enrollee’s
terminal condition from the eligible
organization in which he or she is
enrolled. The individual may continue to
receive services that are not subject to
the hospice election from the
organization; that is, any service,
whether related to the terminal
condition or not, from his or her
attending physician if the physician is
an employee or contractor of the
organization and is not employed or
under contract to the hospice, and any
services not related to the terminal
condition. See 42 CFR 418.24(¢) {48 FR
56008, December 16, 1983). These
services will be seimbursed by Medicare
on a fee-for-service basis. If the
individual revokes the election of
hospice benefits as described in § 418.28
or the hospice benefits are exhausted,
the individual may again seek all
services from the organization. These
services will also be reimbursed on a

fee-for-service basis until the capitation
payment resumes.

However, these regulations provide
that Medicare beneficiaries cannot
enroll in an eligible organization while
they are receiving hospice care. This is
because the nonhospice services
furnished to a Medicare enrollee who
has elected the hospice benefit are so
limited that it is not practical for an
organization to enroll an individual
already receiving hospice care on a
capitation basis. Of course, an
individual who revokes or exhausts his
or her hospice benefit would be eligible
1o enroll in an organization during the
next open enrollment period.

We have revised these regulations by
adding new §§ 417.414(b)(3), 417.922(c),
and 417.440(c) to include clearly the
policy described above. See the
comments and responses contained in
section IIL F. below for a discussion of
payment to an eligible organization for s
Medicare enrollee who elects hospice
benefits.

C. Enrollment, Disenroliment, and
Reenrollment

Comment: In the NPRM, we requested
comments on the idea of requiring that
all the eligible organizations in a single
geographic area hold a coordinated open
enrollment period. We received
numerous comments on this igsue. Many
of the commenters believe such a
requirement would be overly intrusive
and would create many operational
problems for organizations. Other
commenters were in favor of this
requirement since it would be beneficial
to both Medicare beneficiaries and
organizations. In addition, since there
were no details of how such a
coordinated period would be
implemented, several commenters
requested that a separate NPRM be
published concerning this issue.

Response: Section 2350(aj of Pub. i.
98-309, enacted on July 18, 1984,
amendad section 1876[¢){3)(A) of the act
to require that we establish, for each
geographic area served by more than
one eligible organization, a single 30-day
period each year during which all the
organizations must allow open
enroliment. The statute permils us to
phase in this requirement over a period
of three years. The variely of comments
we received reflects the complexity of
implementing this provision. Therefore.
we are nol including this new
requirement in these final regulations.
but rather will publish it in a separate
rulemaking document. (See section IV.
of this preamble for a further discossion
of Pub. L. 98-369.)
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Comment: One commenter suggested
that, in addition to requiring coordinated
spen enrollment periods, HCFA should
contract with a health “broker™ to assist
beneficiaries in comparing plans offered
in the same geographic area and to help
them make the best personal choice
among the competing organizations.
Alternatively, the commenter suggested
that the Federal government could serve
as the “broker.”

Response: HCFA is currently
conducting @ demonstration project to
test the health broker concepl.
Depending upon the results of this study,
we will consider ways to increase the
elficiency of consumer choice among
eligible organizations. Concerning the
slternative, we believe that it is
inappropriate for Federal personnel ta
intervene in a Medicare beneficiary's
choice of plan.

Comment: One commenter objecled to
the fact that organizations are required
to enroll beneficiaries who are entitled
only to Medicare Part B.

Response: Section 1876(d) of the Act
states that every individual entitled to
benefits under Medicare Part A and
enrolled under Medicare Part B or
enrolled under Medicare Part B only is
eligible to enroll with any eligible
organization. Therefore, organization
may not deny enrollment to Part B-only
enrollees and, under section
1876{c)(2){B) of the Act, must furnish all
Part B services that are available in the
organization's geographic area to these
enrollees.

Comment: Several commenters
suggested that enrollees qf a risk
organization who later become entitled
to Medicare should be permitted to
choose whether they wish to convert
under the risk or cost portions of the
conltract.

Response: Enrollees who later become
entitled to Medicare must be converted
under the risk contract, just as new
enrollees must be enrolled only under
the risk contract. The law (section
114(c)(1)(A) of Pub. L. 97-248) permits
only current nonrisk Medicare enrollees
as defined in § 417.401 to choose
whether to convert under the risk
contract {except if HCFA decides that
all current nonrisk enrollees should
convert as specified in § 417.444).

Comment: Several commenters stated
that we should not require organizations
to enroll individuals who have used al
their inpatient hospital days under
Medicare Part A, or, if this is required,
special capitation rates should apply to
these individuals.

Response: As stated above, section
1876{d) of the Act requires that
organizations enroll persons entitled to
Medicare Part A and enrolled in Part B,

or enrolled in Part B only, rdless of
health status. Failure to enroll
individuals who have exhausted Part A
benefits could be considered an attempt
by the organization to screen for health
slatus. However, organizations need not
offer benefits in excess of those covered
under Part A or Part B, as applicable,
unless additional benefits are furnished
according to § 417.440(b}{4) or
supplemental services are elected by the
beaeficiary or required by the
organization according to §§ 417.440
(b)(2) and (b)(3). There is no authority in
the law for us to pay an organization
special capitation rates for services not
covered by Medicare.

Comment: Several commenters
suggested that we clarify that if an
individual enrolls in an eligible
organization before becoming entitled to
Medicare Part B, the organization
cannot disenroll that enrollee when he
or she becomes entitled to Medicare
unless one of the specified criteria for
disenrollment in § 417.460 is met.

Response: We agree with this
comment! and have revised § 417,432 to
specify that no enrollee who becomes
entitled to Medicare Part A or B, or both,
may be disenrolled unless one of the
circumstances described in § 417.460 is
applicable.

Comment: Some commenters
contended that the provisions of
§ 417.426(c) should be expanded to
allow organizations to reserve vacancies
for new members of existing group
contracts as well as reserving vacancies
for anticipated new groups.

Response: We agree with the
commenters and have revised
§ 417.426(c) accordingly.

Comment: A few commenters believe
that the requirement that unused
vacancies be made available to
enrollees who are not Medicare
beneficiaries goes beyond the scope of
the law.

Response: We disagree with the
commenters. It would be beyond
HCFA's authority under the statute, as
well as unreasonable, to require that
vacancies that are not filled within a
reasonable period of time be made
available only to Medicare
beneficiaries.

Comment: We received many
comments regarding the requirement
that an organization submit marketing
materials to HCFA for approval prior to
their use. The comments covered many
issues including—

* A desire for careful and strict
Federal control, including specific
guidelines;

* The establishment of broad
parameters for advertising and
marketing rather than review of an

individua! organization’s marketing
plan;

* A reduction of the 60-day lime
period HCFA has to review and approve
marketing material;

« A “sunset” provision that would
allow an organization that has
completed a reasonable and satisfactory
trial period to be exempt from the
approval requirement; and

* The belief that marketing
constraints of any kind are intrusive and
paternalistic.

Response: We agree with the
commenters that a blankel preclearance
requirement such as that proposed in
§ 417.428(a)(2) is overly restrictive;
therefore, we have deleted this
requirement. We believe that the
provisions set forth in § 417.428(b)
adequately describe what we believe to
be deceptive markeling activities and it
is not necessary for us to prereview
each organization's material to ascertain
that it is in compliance with the
regulations,

Comment: Commenters requested that
the regulations specifically include door-
to-door saliciting among the prohibited
marketing activities. They noted that
this marketing technique is nearly
impossible to control or monitor, and, as
an example, one commenter cited the
problems that arose in California in the
early 1970's with prepaid health plans
that practiced this technigue.

Response: We agree with this
comment and have revised § 417.428
accordingly.

Comment: One commenter believes
that the regulations are not strict enough
and allow organizations to enroll
Medicare beneficiaries without giving
them adequate notice of their benefits
and limitatipns, charges, and other
information. Additionally, we were
urged to require that enrollees be
informed of changes in an organization's
rules.

Response: Section § 417.428(a) states
that, as a part of the required marketing
materials, organizations must provide
adequate written description of rules,
procedures, benefits, fees, services, and
other information necessary for
beneficiaries to make an informed
decision about their enrollment in the
organization. Upon enrollment, each
member must be given a copy of the
organization’s rules, including how and
where to obtain services, as specified in
§ 417.4368. We believe that these
requirements are restrictive enough to
protect beneficiaries, L

We agree that Medicare enrollees
should be informed promptly of changes
in an organization’s rules, and we have
amended § 417.436 to include a
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requirement that an organization musi
notify {ts Medicare enrollees of rule
changes 30 days prior to making the
changes. We will monitor contractor
compliance with these rules,

Comment: One commenter questioned
whether rebates could be advertised by
an organization as an enrollment
inducement to Medicare beneficiaries.

Response: In considering amendments
to section 1876 of the Act in 1982, the
Senate proposed rebates as one method
by which a risk organization could
return to the beneficiary the difference
between its AAPCC and ACR. However,
the Conference agreement specifically
deleted the language permitting rebates
[H.R. Rep. No. 97-760, 97th Congress, 2d
Session 426-427 (1982)). Therefore, we
are not allowing risk organizations to
provide rebates.

Comment: Some commenters
criticized our use of the word
“unethical™ in describing prohibited
marketing practices or sglivities in
§ 417.428(b)(1) as vague and
troublesome because it was too easily
subject to misinterpretation.

Response: We agree with the
commenters that the word "“unethical" is
not necessary, and we have deleted it
from these regulations. .

Comment: Commenters requested that
we clarify the effective date of
enrollment for individuals who are
enrollees of the organization
immediately prior lo their entitlement to
Medicare, Many of these commenters
stated that the time frame for submittal
of conversion information to HCFA
should be reduced,

Response: An individual who is
enrolled in an eligible organization
when he or she becomes entitled to
Medicare is converted to a Medicare
onrollee on the date of that entitlement,
If the organization is participating on a
risk basis, these enrollees are not
subject to the two-for-one rule because,
by definition, only “current nonrisk
Medicare enrollees” (that is, Medicare
enrollees who are enrolled with an
organization that has an existing cost
contract on the effective date of these
regulations) are subject to the two-for-
one rule, They may be immediately
converted to risk reimbursement
membership. However, these individuals
are not counted as “new Medicare
enrollees™ for the purposes of satisfying
the two-for-one rule because, by
definition, “a new Medicare enrollee"
cannot be an individual who enrolled in
the organization prior to entitlement to
Medicare benefits. The 90-day period
required i § 417.432(b) that specified
how soon an organization must notify
HCFA of an enrollee's conversian 1o
Medicare enrollee was based on the

earliest possible time an individual
could apply for Medicare entitlement.
We agree that this is an unrealistic time
frame; however, some lead time is
needed to allow HCFA to process the
Medicare enrollment. Therefore, we
have reduced the 90-day requirement to
30 days.

Comment: One commenter stated that
the regulations should include standards
for the grievance procedures mentioned
in § 417.436({a)(2) to be followed by
organizations, and that the regulations
do not specifically mention
dissatisfaction with the quality of care
as a legitimate reason for a grievance,

Response: Standards for grievance
procedures will be included in HCFA
instructions to eligible organizations.
Dissatisfaction with the quality of care
Is a legitimate reason for grievance and
the instructions we issue will deal with
this problem,

Comment: One commenter stated that
the grievance procedures should require
organizations to forward grievances to
HCFA.

Response: Procedures for handling
grievances will be included in our
instructions to eligible organizations.
However, the instructions do not include
procedures for forwarding grievances to
HCFA for resolution. Only initial
determinations (see § 417.606) may be
reviewed by HCFA under Medicare
appeals procedures. Grievances, such as
a patient complaint about waiting too
long before seeing the physician for a
scheduled appointment, allegations that
& nurse behaved rudely, or complaints
that an organization's telephones are not
answered promptly, are handled by
internal grievance procedures,

Comment: Many commenters
expressed concern about enrollees of
risk organizations who move out of the
geographic area served by the
organization, but who do not voluntarily
disenroll. Under the proposed
regulations at § 417.448, the “lock-in"
would be removed and an organization
would be liable for all Medicare services
for these enrollees starting with the
month after they have permanently left
the area. Some of the commenters noted
that the enrcllee is not required to notify
an organization of his or her intention to
move, and that the organization would
be, under the proposed regulations,
responsible for whatever costs for
Medicare services the beneficiary
incurred elsewhere. Commenters
generally wanted the regulations to be
fair to both organizations and enrollees.

Response: We recognize the concerns
of these commenters and our regulations
have been revised. An enrollee is
required to advise the organization if he
or she is moving out of the area

permanently, and an organization’s
liability would be limited to emergency
and urgently needed services until
disenrollment occurs. Retroactive
disenrollment is not permitted. After the
organization sends the required notice
to the enrollee, disenrollment may ocuyr
no earlier than one month after, buit no
later than the third month after, we
receive a disenrollment notice from the
organization.

The lock-in under § 417.448(b)(2)
would not end in the case of an enrolles
who failed to notify the organization
that he or she had moved permanently.
We are defining “parmanently moved"
as at least an uninterrupted absence of
more than 80 days from the area.
However, if an enrollee “permanently
moves” but intends to return to his or
her home after the 90-day limit, an
organization would have the option of
disenrolling the enrollee or retaining hin
or her as a member without the lock-in
restriction. This would make the
provision consistent with our lability to
make monthly payments for an enrollee
and the organization's obligation to pay
for all services required by the enrollee
in these situations.

Comment: Some commenters
proposed that certain Medicare
enrollees who regularly leave their hom
residence to reside in another part of the
country for several months of the year
should be permitted to disenroll if thes
are leaving the area for at least three
months but be able to reenroll
automaticallly when they return to their
home residences, without belng subject
to the first-come, first-served rule on
applications.

Response: We belleve that adding this
type of exception to our enrollment rules
would create probléms in the
administration of enrollment of
beneficiaries in a fair and equitable
manner. We would be particularly
concerned about—

* The acceptance of applicants in the
order in which they applw:

* An organization potentially
operating beyond its contracted
capacity: and

* Ensuring that these “automatic"
reenrollment applicants would not be
discriminated against if a change in
health status accurs.

Of course, this category of beneficinry
could disenroll and reenroll in these
cases if—

* Its organization has a continuous
open enrollment policy: and

* The organization is below its
enrollment capacity.

If an organization does not meet these
conditions, but wishes to keep these
enrollees, it would have the option of
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sgreeing to pay for all covered Medicare
services while the enrollee is out of the
geographic area. This option would

apply only to those persons who have
not permanently left the area.

Comment: Many commenters urged us
to revise the regulations to allow an
organization to disenroll Medicare
enrollees who are especially disruptive,
In particular, the commenters sought the
gddition of regulations to permit the
involuntary disenroliment of Medicare
enrollees who were uncooperative,
abusive, unruly, or disruptive to the
extent that they interfered with the
organization's ability to carry out its
operations.

Response: We agree that
organizations should be free to disenroll
Medicare enrollees who behave in this
manner. In the past, we have been
concerned that disenrollment for
“cause” offered too great a potential for
abuse. A “cause” regulation might
provide @ means for an organization to
rid itself of what it considers an
undesirable enrollee. We were afraid
that an organization might try to
disenrall an enrollee because of his or
her health needs or status, which is
forbidden by law, by citing cause. For
example, an organization might try to
circumvent the regulations by claiming
that an enrollee with high cost health
needs failed to meet some minor rules of
the organization and consequently must
be disenrolled; or, rather than treat a
mentally ill enrollee exhibiting some
behavior outside the social norm, the
organization might terminate the
beneficiary for cause, claiming the
individual was disrupting the practice of
medicine, or upsetting other patients.

We are adding a new § 417.460{a)(8),
to provide for disenrollment for cause, It
is designed both to serve the needs of an
organization and to protect beneficiaries
from acts of personal bias or whim. The
organization will need to document the
enrollee’s behavior, demonstrate its
unsuccessful attempts (including
internu! grievance procedures) (o
resolve the problems, and submit
evidence that the enrollee’s problem
behavior is not due to the use, including
overutilization, of medical services.
Documentation shall be submitted to us
for review to determine whether the
organization has mel the requirements
for disenrollment for cause. If our
review results in the finding that there is
insufficient evidence to justify such a
disenrollment, the organization will be
advised of that finding. We will make its
decision within 20 working days after
receipt of the documentation. After the
organization is notified of our finding,

the organization may disenroll the
beneficiary.

We expect that the cause provision
will be used rarely. However. for the
exceptional cases that may occur, the
organization will have & means
available to resolve the situation.

Comment: A commenter stated that
although an organization is required
under § 417.460(b) to submit a
disenrollment notice within 30 days of
the enrollee's request, there is no
provision describing what HCFA will do
if an organization does not submit the
notice timely. The commenter noted that
a risk organization could receive
payment from HCFA for the individual
without being required to pay for
services furnished outside the plan that
are not emergency or urgently needed
services.

Response: We are revising the
regulations to indicate that we will be
reimbursed by the organization for any
capitation payments made after the date
payments would have ceased if the
organization had notified us on a timely
basis as § 417.460(b) requires,

Comment: One commenter suggested
that enrollments and disenrollments be
processed by Social Security
Administration personnel, rather than
by the eligible organization, since these
personnel are “unbiased.” This
commenter was afraid that
organizations may not process
disenroliment requests promptly.

Response: Enroliments and
disenrollments are a two-step process.
First, the eligible organization must
amend its records. Since these
organizations are private enterprises,
the use of Federal personnel to perform
that function would be inappropriate.
Second, we must also maintain an
accurate and current Federal record of
Medicare enrollees in each organization.

We believe that beneficiaries are
protected adequately from disenroliment
initiated inappropriately by eligible
organizations. An organization may not
disenroll beneficiaries except for well-
defined purposes, and only after
specified procedural requirements are
met (§ 417.460). Enrollees who believe
that their rights regarding enrollment
and disenrollment have been violated
may complain directly to any HCFA
office. Beneficiaries may consult any
social security office or any Federal
Information Center for the address and
telephone number of HCFA's nearest
regional office. Enrollees may write also
to HCFA's central office at the following
address:

Health Care Financing Administration,

Group Health Plans Operation Staff,

Room 320, Meadows East Building,

6300 Security Blvd., Baltimore, MD
21207

Comment: A commenter asked
whether the minimum 30-day period that
a beneficiary must wait when he or she
reguests disenrollment from one
organization in order to join another is
necessary.

Response: The regulations reflect the
requirement of present law {section
1876(b)(3)(B) of the Act).

Comment: A suggestion was made
that HCFA should establish a system by
which it could trigger an investigation of
an HMO or CMP if beneficiary
disenrollment rates exceed a certain
rate. The purpose of this investigation
would be to determine whather there is
a pattern of discrimination against
enrollees who use more services than
the average enrollee.

Response: Disenrollment is an area of
concern to us. Regulations are specific
as lo reasons and circumstances
governing disenrollment. HCFA's
regional offices will monitor the eligible
organizations 1o assure that they
operate within these regulations. We
have decided to enhance the ability of
these offices to review disenrollment
activity, and we are revising § 417.482 to
provide specific authority to inspect and
evaluate disenrollment records.

In addition, we have added
§ 417.460(a)(4)(iv) to provide that when
beneficiaries are disenrolled for
fraudulent practices, such as permitting
other persons to use their membership
cards, the organization must report this
abuse to the HHS Inspector General so
that we may initiate our own
investigation of the alleged fraud,

Comment: One commenter suggested
that there be a waiting period during
which a Medicare enrollee who has
applied to an eligible organization for
membership may withdraw his or her
application, rather than having to follow
disenrollment procedures.

Response: While it would be possible
to build a holding period into the
enrollment procedures, it would, of
course, delay the effective date of
enrollment. Upon receipt of an
application from an eligible
organization, we must add certain
information to our systems in order to
begin a monthly capitation payment and
to annolate the enrollee’s records so
that Medicare services may not be
reimbursed in the usual manner. Our
experience, to date, has not
demonstrated a need for such a delay.
Indeed, the procedure might confuse
rather than help potential Medicare
enrollees.
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D. Entitlement to Services

Comment: A number of commenters
objected to the two-for-one enrollment
conversion rule because the rule
penalizes existing cost contract
organizations that do not have a pool
from which to draw new enrollees and
will encourage organizations to delay
enrollment of new Medicare
beneficiaries until these regulations
become effective. Other commenters
stated that this rule discriminates
against rigk enrollees because current
nonrisk enrollees of risk arganizations
are afforded special supplemental
benefits under § 417.444. Conversely,
current nonrisk enrollees will be
discriminated against because they are
denied the extra benefits that accrue

from risk contracts under § 417.440(b)(4).

Response: The two-for-one enroliment
rule is mandatory under the provisions
of section 114{c)(2)(A) of Pub. L. 97-248.
Through the provisions of these
regulations, we have attempted to
ensure that the two-for-one conversion
criteria will be sppiied in an unbiased
manner, and we intend to monitor
closely the implementation of this rule.
IUis true that section 114(c){2)(B) of Pub.
L. 97-248 permils risk organizations to
offer current nonrisk members a special
supplemental benefits package;

however, in exchange for these benefits,

nonrisk enrollee must agree to the “lock-
in" provisions of § 417.444(b}(8),

Comment: Several commenters
indicated that cost and risk
organizations should be allowed to
screen applicants on the basis of health
status for voluntary supplemental
benefit plans that include services not
covered by Medicare (for example,
oulpatient prescription drugs,
eyeglasses. or hearing aids).

Response: We disagree. Preliminary
results from demonstration projects that
were permilted to screen applicants for
optionu! supplemental benefit packages
indicate that such screening has an
effect on enrollment for the basic benefit
plan as well. Data from these
demonstrations indicate that when
health screening is permitted for any
plan, there may be biased selection of
relatively healthier applicants.
Therefore, in order to assure that
Medicare beneficiaries are accepted
withnut restriction by organizations on a
first-come, first-gerved basis us required
by section 1876{c}{3)(A) of the Act
(except when denial of enrollment is
permilted under § 417.424), we dare
prohibiting health screening for any plan
offered to Medicare beneficiaries.

- Comment: One commenter stated that
organizations that contract on a risk
basis should be required to offar a

benefit package (hat includes only
covered Medicare services.

Response: Section 1876{c){2)(B)(ii) of
the Act permits risk organizations to
require that Medicare enrollees must
purchase a mandatory package of
supplemental health services, if these
services are approved by HCFA,
Supplemental services are svaluated on
the basis of whether they will
substantially discourage Medicare
enrollment in the organization
(§ 417.940(b)(3)).

Comment: Several commenters stated
that organizations should be allowed to
charge for special supplemental benefits
offered to current nonrisk Medicare
enrollees of an organization under a risk
confracl.

Response: These organizations are
prohibited from charging current nonrisk
enrollees for these benefits because, as
described in §§417.442 and
417.444(c)(7), these benefits must be
reimbursed from the savings the
organization achieves from an ACR that
is lower than the average of the per
capita rates of payment made by HCFA.

Comment: One commenter suggested
that we consider annotating a
beneficiary’s Medicare card upon his or
her enrollment in a risk organization, so
that other providers and suppliers of
care would be aware that restrictions
apply to the reimbursement:for
Medicare services received outside the
organization.

Response: Al the present time, it is not
practical to modify the Medicare card to
notify providers that a beneficiary is an
enrollee of an eligible organization. We
are aware that some organizations
presently provide enrollees with
peelable stickers to place on their
Medicare cards, and we suggest that this
procedure be considered by other
organizations experiencing a problem.

Comment: One commenlter was
concernéd with the provisions of
§ 417.460(a)(1)(1ii), which permit a
Medicare enrollee of a cost organization
to terminate his or her participation in
an optional supplemental benefit
package merely by nonpayment of the
premium while remaining enrolled in the
rest of the program. The commenter
believes that this policy is unfair to
organizations and aggravates the
problem of adverse selection. A
Medicare enrollee could elect the
optional benefits, use it to its maximum,
and then drop it by nonpayment. The
commenter would prefer that enrollees
who elect an optional package be locked
into these benefits {and payment of the
premium) for & minimum of one year,
Allowing them to op! in and ocut of the
program at will creates an untenable
rating and adverse selection problem.

Response: While en organization may
lose money on an individual enrollee
who disenrolls from an optional
supplemental benefit package, it is just
as likely that a beneficiary will pay
premi¥ms for optional supplemental
benefits for a year or two, and seldom, i
ever, use these services. These
regulations are designed to protect from
disenrollment by the organization those
Medicare enroliees in cost organizations
who decide to terminate an optional
supplemental plan. We wish to stress
that the services at issue are optional
and we are not aware of any optional
supplemental health insurance programs
where the purchaser loses the right to
disenroll. We do not believe that these
regulations will cause an adverse

ection problem, and they are not
being revised. -

Comment: One commenter inquired if
an enrollee of a risk organization could
be disenrolled for failure to pay
premiums for supplemental benefits that
are part of a separate or integrated
premium. This commenter noted that
under § 417.460(a)(1)(iii) enrollees of
reasonable cost organizations are
protected from disenrollment for failure
to pay the premium on an opticnal
supplemental plan they wish to
terminate.

Response: Enrollee of risk
organizations are protected to the same
extent as enrollees of cost organizations
from disenrollment for failure to pay a
premium for an optional supplemental
package of benefits. We are revising
§ 417.460(a){1)(iii) to make this policy
clear.

Comment: A few commenters asked
us to clarify when an organization must
make refunds for enrollees who have
died or cannot be located. Specifically.
they questioned why the provisions set
forth in the NPRM applied only to risk
organizations and whether we intended
that organizations refund all incorrectly
collected amounts when the beneficiary
dies or cannot be located.

Response: Section 417.456, as
proposed in the NPRM, incorrectly
specified that only risk organizations
must refund amounts incorrectly
collected when the beneficiary has died
or cannot be located, We have corrected
this provision to apply to all
organizations. It is our intention that
organizations must refund all incorrectly
collected amounts when the beneficiary
has died or canno! be located. If
amounts were incorrectly collected from
a third party on the beneficiary’s behall.
refunds may be made to the third party.

Comment: One commenter stated that
the proposed regulations require
organizations to refund amounts
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collected from beneficiaries when an
enrollee was believed not entitled to
Medicare benefits; if the enrollee is later
determined to have been entitled to
Medicare benefits during that time. The
commenter slated that, as presently
specified in the regulations, these
refunds would be due regardless of
whether or not HCFA was liable,
according to the provisions of § 417.450,
for paymenis during this period.
Responsa: We have amended
§ 417.456 to indicate that refunds are
due only if HCFA was liable for
pavmenis during the period in question.

E. Contract Requirements

Comment: We received several
comments that wanted to know which
entity has the responsibility for
monitoring the performance of contracts
between HCFA and eligible
organizations,

Respanse: The HCFA regional offices
will have this responsibility. Complaints
regarding an organization’s compliance
with these regulations may be directed
to the appropriate HCFA regional office
(the address and telephone numbers of
which can be obtained from any social
security office or any Federal
information center), or interested parties
may address their written comments to
the following address:

Health Care Financing Administration,
Group Health Plans Operations Staff,
Room 320, Meadows East Building,
6300 Security Boulevard, Baltimore,
MD 21207

We wish to state that, if we believe that

it would be administratively feasible

and cost effective, we may enter into
independent contractual arrangements
with national organizations that have
established arrangements with health
care delivery systems in a substantial
number of States in order to expedite
eligibility determinations and contract
administration,

_ Comment: One commenter believes
that organizations that contract with

HCFA should be required to prove they

furnish high quality service before they

are permitted to increase enrollment in
their geographic area.

Response: In order to qualify for a
contract, eligible organizations are
required to demonstrate their ability to
furnish high quality services to
enrollees. HCFA regional offices will
monitor this requirement once the
contract is in effect. Enrollees who
believe that the services furnished by an
organization are substandard shoutd
consider notifying us as directed in the
immediately preceeding response.

Comment: One commenter suggested
that the Assistant Secretary for Health

oversee compliance with sections
1301(c)(8) and 1318 {a) and (c) of the
PHS Act, which relate to conflict-of-
interest and liability arrangements
($§ 417.478 (b) and (c)).

Response: The Assistant Secretary for
Health is responsible for overseeing that
HMOs comply with these requirements
and, as a part of their responsibility in
determining CMP eligibility, the
Assistant Secretary will review
compliance for CMPs.

Comment: One commenter stated that
organizations with effective utilization
review requirements should be exempt
from review by PROs, which is required
by § 417.478(a).

Response: The law requires review of
hospital inpatient services.

Comment: One commenter stated that
§ 417.492(b}(4) implies that, if an
organization is dissatisfied with HCFA's
decision not to renew its contract, that
this decision is appealable under the
procedures of §§ 417.640 through
417.682, However, § 417.642 states that,
unless this decision to not renew is
based on one of the reasons stated in
§ 417.840(c) (that is, the organization
failed to carry out the terms of the
contract, is.carrying it out in a manner
inconsistent with the efficient and
effective administration of section 1876
of the Act, or the arganization no longer
meets the qualifying conditions of an
eligible organization), then these
delerminations are administrative
actions, which are not appealable. The
commenter suggested that all decisions
not to renew a contract should be
appealable.

Response: While we would not
anticipate faflure to renew a contract for
other than the reasons stated in
§ 417.640(c), we do not agree that
nonrenewals should be appealable in
any given situation. Since the nature of
contracts are that both parties agree on
terms, we prefer 10 reserve the right to
decline to renew the contract as a
matter of administrative choice. Also,
section 1876(i)(1) of the Act specifically
permits either party to terminate the
contract at the end of the current term
as long as notice has been given as
required under § 417.492. We have
clarified § 417.492(b)(4) to make this
policy clear.

Comment: One commenter said that
an organization should have a right to
terminate its contract if HCFA fails to
substantially carry out the terms of the
contracts.

Response: We agree and have made a
corresponding change to § 417.494.

Comment: One commenter stated that,
if HCFA decides not to renew an
organization's contract, that HCFA
should notify the organization's

Medicare enrollees al least 90 days
before the termination date, rather than
the 30 days specified in § 417.494. The
commenter believes that a Medicare
enrollee will need more than 30 days to
become enrolled in another
organization.

Response: Where practical, HCFA has
required risk organizations to provide a
60-day notice to beneficiaries when the
organization's contract is not renewed.
HCFA will also notify affected Medicare
enrollees of the termination at least 30
days before the termination date. When
HCFA terminates an organization’s
contracl for cause, we believe that the
interests of the beneficiaries are better
served by a speedy termination date.
Therefore, we are not revising the 30-
day notice requirement in § 417.494.

Comment: One commenter requested
that § 417.520(b)(3) be revised so that
organizations must notify HCFA only 30
days before an anticipated change of
ownership instead of the 80 days now
required. Some organizations may be
unable to meet the 60-day requirement
because these transactions may ocour
rapidly depending on the type of |
organization and action by stockholders.

Respanse: We believe 60 days is the
minimum time necessary for us to assure
that continuation of the contract after
the pending change in ownership is in
the best interest of the Medicare
program.

F. General Reimbursement Rules

Comment: One commenter asked
whether it is permissible under § 417.528
for organizations to require an enrollee
to sign a lien against benefits from any
other health plan to which Medicare is
secondary payor.

Response: As stated in the
regulations, organizations may charge
another plan or the Medicare
beneficiary for services when Medicare
is not the primary payor. Organizations
may require the enrollee to sign a lien
against the reimbursement for those
benefits. Regulations have not been
amended since such liens fall within the
definition of the word "“charge.”

Comment: Several commenters
supported the application of the prompt
payment provisions of 31 U.S.C. 3901~
3906 to the monthly capitation payments
made to eligible organizations. These
provisions are concerned with the time
frames within which the Federal
government must make payment for the
goods and services it has purchased and
interest penalties that accrue when the
payment dates are not met.

Response: Although these provisions
do not apply o benefil payments made
under the Medicare program, we intend
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to apply, to the extent possible, the
financiel management principles set
forth in these provisions in our
operation of contracts under section
1876 of the Act. However, under section
1876(n)(1)(D) of the Act, we must make
our monthly payment to an eligible
organization in advance.

Comment: Numerous commenters
requested a clear statement of our
reimbursement policy for Medicare
enrollees who elect hospice care under
42 CFR Part 418, noted above.

Response: For reasonable cost
organizations, we have added § 417.531
to provide that for the period a Medicare
enrollee has elecied hospice care
services, reimbursement for those
services will be made 10 the Medicare-
participating hospice that furnishes the
services. While the enrollee’s hospice
election is in effect, the organization
may receive reimbursement on a
reasonable cost basis for only those
services that are nol waived under
§ 416.24(e).

For risk organizations, no payment is
made to the organization on behalf of an
enrollee who has elected hospice care
for the period the hospice election is in
effect except for the portion of the
payment applicable to the additional
benefits that are described in § 417.442.
During the time the election is in effect,
the organization may bill HCFA on a
fee-for-service basis, subject to the usual
Medicare payment rules. for the services
not waived by the enrallee. Full
capitated payment resumes in the month
following the month in which the
hospice benefit terminates or is
exhausted. This policy is set forth at
§ 417,585,

Comment: A commenter wished to
know how organizations that are
receiving payment for physicians'
services will be affected by the
physician fee freeze provisions of
section 2306 of Pub. L. 98-369,

Response: Section 2306 amended
seclion 1842 of the Aot to establish a
freeze on Medicare reimbursement for
physicians' services, 1o create a
participating physician program and to
prohibit certain physicians (those who
do not participate) from raising their
charges to Medicare beneficiaries after
June 30, 1984.

‘The charge screens used by Medicare
carriers to determine the reasonable
charges for physician services will-ba
frozen to the limits that were in effect
june 30, 1864 (that is, customary and
prevailing limits that were established
on 1882 charge data). These screens will
not be updated until October 1, 1985
using charges made by all physicians for
services furnished during the period
April 1, 1984 through March 31, 1986,

Those physicians that elect to
participate (that is, accept assignment
for all Medicare claims) may raise their
charges to Medicare beneficiaries and
those charges will be recognized in
calculating their customary charges
effective with the October 1, 1984
update of physician charge screens,
Until September 30, 1985, those
physicians who do not elect to
participate canno! charge a Medicare
beneficiary more than the customary
pa‘tern that was charged for that service
during the period March 1, 1684 through
June 30, 1984. Any physician who
knowingly and willfully makes a higher
charge would be in violation of the law,
&nd subject to civil penalty as well as
exclusion from the Medicare program.

An organization may obtain from the
Medicare carrier serving its area
information necessary to determine the
amounts Medicare pays on a fee-for-
service basis for covered services. This
information is necessary to ensure that
those existing reasonable cost
organizations that obtain physician
services (and other Part B supplier
services) on a free-for-service basis
under § 417.546(c) do not exceed the
reasonable charge for those services as
set forth in Subpart E of 42 CFR Part 405
far contract periods beginning before
January 1, 1986. The availability of these
data will also ensure that the
requirements at the prudent and
conscientious buyer and comparability
of payment for physician services are
met.

G. Reasonable Cost Reimbursement

Comment: One commenter
complained that, under these
regulations, home health agencies
(HHASs) will not be able to contract with
eligible organizations al “special rates”
because of current guidelines governing
Medicare payment al the lower of cost
or charges to HHAs.

Respoase: These regulations do not
contain the bill payment option that is
currently available under Subpart T
regulations that allows HCFA to process
HHA bills for services furnished to the
organization's Medicare enrollees. Both
cost and rigk-based organizations will
be free to negotiate “special rates" with
HHAS for services HHAs furnish to the
organizations’ Medicare enrollees,
Under a risk contract, the guidelines on
lower of cost or charges (and other
reasonable cost rules) will not apply to
services furnished to Medicare enrollees
by an HHA because, under a risk-
capitation system, there are no
retroactive adjustments to the capitation
rates for these services. Organizations
with cost contracts are subject o
reasonable cost limits.

Comment: A local medical society
believes that allowing organizations to
claim as allowable costs those bad
debts attributable to deductibles and
coinsurance gives these organizations
an unfair advantage over physicians
who are not allowed to claim bad debts
as @ cost.

Response: By bad debts we refer only
to Medicare deductible and colnsurance
amounts that beneficiaries fail to pay.
Physicians are paid on a charge basis
and their charges may reflect losses tha!
result from the failure of benefictaries 1o
pay deductibles and coinsurance. In
addition, organizations with cost
contracts can only claim bad debis for
the period reasonably related to the
period they need to disenroll a
beneficiary who does not pay
deductibles and coinsurance (that is,
three months). In contrast, a fee-for-
service physician may stop furnishing
services immediately to beneficianes
who do not pay their deductibles and
coinsurance.

Comment: The same commenter is
also concerned about the advantages
that eligible organizations have over
private practitioners in that they can
claim reimbursement for enrollment and
marketing costs. The commenter
believes that this {s an unfair
competitive edge because private
practitioners cannot claim these cosis,
and the amounts that the organizations
can claim and receive are in addition to
their regular monthly payment, which is
based on 85 percent of the AAPCC,

Response: Organizations with cost
contracts are paid a monthly advance
payment-equivalent to the organization's
interim per capita rate for each
Medicare enrollee of the organization.
Howsever, at the end of a contract
period, the organization submits a cos!
report, and the paymenis made to the
organization are adjusted to equal the
reasonable costs of the covered services
the organization furnished to its
Medicare enrollees. Therefore, the
organization does not receive paymen!
for enroliment and marketing cos!s
claimed in-addition to its monthly
payment. Rather, the monthly payment
is adjusted after all these and ather
costs are considered.

We believe that enrollment and
marketing costs are a normal business
cost to the organization and we have
recognized these as allowable costs for
many years. Also, we expect fee-for-
service practitioners to take advertising
and other overhead expenses into
account when they set their charges.

Comment; Many commenters wrole 10
protes! our suggested policy that an
organization with a cost contract could
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not receive total payment during a
contract period that would be in excess
of its AAPCC. These commenters
helieve that this policy—

» Would put the cost contractors on
the same basis as the risk contractors
without any of the benefits allowed to
risk contractors;

* Would discourage organizations
from participating in this program; and

* Is not supported by the statute.

We did receive one comment from a
potential eligible organization that
supported this policy. In addition, one
commenter had no objection to using the
AAPCC as a limit in the case of
reasonable cost payments for current,
nonrisk enrollees in a risk organization.

Response: First, it should be noted
that we have used a cost HMO's
AAPCC as a general guideline of the
reasonableness of the organization's
costs since we started contracting with
HMOs under section 1876 of the Act (see
§ 405.2041(b}). In addition, section
1861(v)(1){A) of the Act limits
reimbursement on a reasonable cost
basis by excluding those costs that are
found to be unnecessary in the efficient
delivery of health services. With regard
to paying HMOs and CMPs on a
reasonable cost basis, we believe we
are required to consider the principles of
reimbursement that are generally
applied to established prepayment
organizations regardless of whether they
are cost or risk organizations. Except
within the Medicare program, where we
lacked sufficient experience, these
organizations have been paid on a risk
basis with respect to their enrollees.

Since the purpose of purchasing
services from an HMO or CMP is to
furnish care more efficiently than is
available in the fee-for-service system, it
is reasonable to expect that, in the
sggregate, an eligible organization
operating on a cost basis should be more
efficient than the aggregate costs of
suppliers and providers of services in its
community, Previously, HCFA's lack of
experience in this area prevented us
from establishing clear standards for
comparison. However, some recent
studies by HCFA indicate that existing
cost HMOs are already operating
significantly below the average per
capita costs of their community.

Therefore, we believe it is reasonable
and consistent with the law that we
establish the cost organization's AAPCC
43 an overall payment limit. The actual
limit will be the weighted average of the
AAPCCs for each class of the
organization’s Medicare enrollees. In
order to provide exisling participating
cost organizations time to adjust to this
new standard, we will delay the
effective date of this change to the

regulations until contract periods
beginning on or after January 1, 1886.
however, the limit will be applied
immediately for all new organizations
that begin contracting under these
provisions.

Comment: Numerous commenters
objected to our statement in the NPRM
(49 FR 22210) that we were considaring
eliminating bad debts attributable to
uncollected deductibles and coinsurance
as an allowable cost. The commenters
believe that these costs are part of the
usual cost of doing business and that not
allowing them as part of the
organization's reasonable cost could
discriminate against those organizations
with a large number of lower income
Medicare beneficiaries, who would
probably have higher bad debt losses. In
addition, they contend that eliminating
these costs is inconsistent with usual
Medicare policy toward providers.

Response: We agree with the
commenters and have decided not to
implement this provision. Therefore, we
are retaining § 417.538(f).

Comment: In the NPRM (49 FR 22210),
we stated that we were reviewing the
various exceptions to the usual
Medicare principles of reimbursement to
see if these exceptions are justified. We
specifically requested comments on this
issue, and received only limited
comments,

One commenter stated that the
exception to the reasonable charge
screens provided in § 417.546(c)(2)
concerning payment to a physician
group organized on an individual
practice (IPA) basis should be revised
because the Assistant Secretary for
Health no longer requires a separate IPA
entity. Therefore, the exception should
state that payment to physicians
organized on an individual practice
basis is not subject to the reasonable
charge screens if the eligible
organization pays its physiclans (either
directly or through a group entity) on a
fee-for-service basis and has procedures
under which the physicians accept
effective incentives.

One potential eligible organization
wrote to suggest that we should include
in § 417.560(c) and (d) an exception to
the reasonable charge limit for
emergency and urgently needed services
and medical services furnished under an
arrangement on a fee-far-service basis if
these services are furnished
infrequently, the charges for these
services represent an insignificant
amount of the organization's total
reimbursement, and the charges do not
exceed the amounts charged by the
physician or supplier to other patients.
This exception is allowed in the Subpart
T regulations and the commenter

believes it is justifiable because it is not
reasonable fo expect organizations to
determine reasonable charge rates for
services that are infrequently furnished
and are an insignificant part of total
reimbursement,

Response: Since, as slated above, we
are applying the AAPCC as an overall
limit on payments to a cost organization,
we see no need to apply the reasonable
charge limits set forth in 42 CFR 405,
Subpart E to physician and supplier
compensation. Therefore, we will not
apply these limits to any new
reasonable cost organizations that begin
to contract with us and we will
eliminate the limitations for existing
cost organizations with contract periods
beginning on or after January 1, 1986,
Instead, for these organizations, we are
applying reasonable cost rules to all
physician and supplier costs an
organization incurs, regardless of the
payment method it uses.

Although we received no specific
comments on other exceptions set forth
in the proposed regulations, we have
decided to make the following changes
to what was proposed in the NPRM:

* We are eliminating the exception
that allowed a cost organization that
does not furnish services on a fee-for-
service basis to nonenrollees to be free
from the lower of cost or charges rule
(§ 417.538(0)). We believe that this
exception is no longer necessary
because eligible organizations and their
providers and suppliers no longer
exclusively service their own enrollees.

= For contract periods beginning on or
after January 1, 1966, we will be
eliminating the weighting factor used in
determining the reasonable costs of Part
B direct professional services (§ 417.562)
because this factor is inconsistent with
the usual Medicare reasonable cost
principles. Continuing to pay reasonable
cost organizations with the added
weighting factor results in thelr
receiving more payment for Part B
services than rates paid in the Medicare
fee-for-service markel. For example, no
adjustment factor is paid to a hospital
outpalient department or to a
community health clinic after its
reasonable costs are determined, yet, if
the services are furnished by an
organization's ambulatory clinic under
the same payment rules, it receives an
additional payment amount based on
the weighting factor. As mentioned
above, this revision will not be effective
until the beginning of contract periods
beginning on or after January 1, 1886, lo
allow organizations lime to adjust their
payment procedures.

Comment: A few commenters
disagreed with the provisions of
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§ 417.542, which do not permit
reinsurance costs to be considered an
allowable cost.

Response: There is no statutory
authority to include reinsurance costs as
allowable costs and, since cost
organizations incur no risk relative to
the limits of Medicare coverage because
thiey are paid on a reasonable costs
basis, we do not believe these should be
included as allowable,

Comment: A polential eligible
organization commented on the
provisions of § 417.576(b)(2)(i), which
state that consolidated cost reports are
required if an organization is related to
another entity by common ownership or
control. The commenter is unclear as to
whether this provision applies only to
organizations with cosl contracts or also
to thase with risk contracts. In any case,
this entity believes that requiring
consolidated cost reports of separate
entities that have separate contracts
with HCFA is unreasonable.

Respornise: The regulations at
§§ 417.530-417.576 only apply to
reasonable cost reimbursement. Section
1876{h)(4)(C) of the Act requires that if
an eligible organization paid by
Medicare on a reasonable cost basis is
related to another organization by
common ownership or control, a
consolidated financial statement must
be filed. Therefore, the regulations must
contain this requirement.

H. Risk Reimbursement

1. Adjusted Average Per Capita Cost
(AAPCC).

Comment: One commenter believes
that an organization should be notified
by HCFA of its AAPCC as early as
possible and that information on the
manner in which the AAPCC was
computed should be made available.

Response: In general, we agree with
this comment. It should be noted that
the regulations state that HCFA will
furnish the organization with its AAPCC
at least 90 days before the start of the
contract period. For a further discussion
of this issue, see the comments and
responses in section Il H. 2. of this
preamble,

Comment: A beneficiary organization
suggested that HCFA should monitor a
risk organization's costs closely so that
HCFA may lower an organization's
monthly per capita rate of payment
below 95 percent of its AAPCC if it
discovers that organizations are
operating well below this level. A
hospital trade association suggested that
the final regulations should provide for a
five-year transition period during which
the payment rate cannot be lowered
below 85 percent.

Response: The 95 percent of the
AAPCC provision is mandated by the
statute [section 1876({a)(1)(D) of the Act)
and HCFA does not have the option of
changing the percentage figure,
However, HCFA will be evaluating
payment rates and the ACR in terms of
appropriate levels of efficiency for risk
organizations.

Comment: Several commenters
expressed concern about the actual
method we will use to develop the
AAPCC rate book and inquired whether
there would be an opportunity to appeal
our methodology and assumptions.

Responge: Since no organization will
be signing a risk contract prior to
publication of the rate book, each
organization will have full opportunity,
to review the rates and decide if they
are adequate. If an organization believes
that the rates are not adequate, then
that organization can simply decide not
to participate in a risk contract. There
will be no provision for appeal of our
methodology and assumptions used in
determining the AAPCC, However, in
the addendum to this final rule, we
describe the methodology, and we
welcome comments and suggestions for
improvement, In addition, we will be
conducting demonstrations that we hope
will assist us in further refining the
AAPCC methodology.

Comment: One commenter suggested
that the AAPCC methodology should be
guaranteed for a period of five years,

Response: We gelieva that this would
not be practical since changes in the
law, new data, or other changes may
result in improvements in our AAPCC
methodology.

Comment: One commenter objected to
our mentioning in the NPRM (49 FR
22208) that we may, in the future,
include in the AAPCC methodology a
health status adjustment. The
commenter believes that including this
adjustment would lead to wide-spread
abuse. Another commenter supported
the inclusion of this adjustment factor.

Response: An independent actuarial
consultant has advised us thal a health
status adjustment would not result in
improvement in the AAPCC
methodology at this time. As noted in
the NPRM, we will incorporate this
adjustment only if future research
indicates its feasibility.

Comment: One commenter asked how
we have interpreted the requirement for
“actuarial equivalence" of the AAPCC
and how it could be demonstrated that
this requirement has been met.

Response: The law (section 114(c)(4)
of Pub. L. 97-248) requires that the
Secretary be reasonably certain that the
methodology to make appropriate
adjustments have been developed and

can be implemented to assure actuarial
equivalence in the estimation of the
AAPCC. This requirement will be met
when the Secretary notifies the
Committee on Finance of the Senate and
the Committees on Ways and Means
and on Energy and Commerce of the
House of Representatives of her
certification of the AAPCC methodolgy

CGomment: One commenter inquired
about the definitions of “welfare” and
“institutionalized” individuals as used
in the AAPCC calculation.

Response: The definitions as used in
the AAPCC methodology are as follows:

“Institutionalized™ means a Medicare
beneficiary who has been a resident for
at least 30 days of a nursjng home,
sanatorium, rest home, convalescent
home, long-term care hospital, or
domiciliary home. “"Welfare" means «
Medicare beneficiary who has been
determined by the Medicaid agency of
the State in which he or she resides to
be eligible for Medicaid. However, for
purposes of clarification, we have
revised the term “welfare” to
“medicaid" {see the addendum to this
rule).

2. Adjusted Community Rale (ACR).
Comment: We received a commen
that suggested that prior to the effective

date of these final regulations, HCFA
should publish, for public comment, the
guidelines on the computation of the
ACR, and the details of the community
rating svstem,

Response: We believe that the
explanation of the ACR that was
included in the NPRM satisfies any
requirements for publishing for comment
our policy concerning computation of
the ACR. We do plan to provide
organizations with further details in
administrative issuances. However, we
wish to stress that the methods used to
calculate the community rate must be
internally consistent with rates used for
calculating premiums charged to the
organization's non-Medicare enrollees.
Thus, documentation of rates for each
service category of the community rate
must be consistent with the rates used
in the premium calculations for the same
services.

Comment: Numerous commenters
objected to the timeframes set forth in
the regulations (§ 417.592(d)) concerning
HCFA's furnishing of an organization's
payment rates, approval by HCFA of an
organization’s proposed ACR and
weighted averages of the per capita
rates of payment. They believe these
timeframes do not allow the
organization sufficient time to market its
package. These commenters suggested
that earlier time periods be provided for
HCFA notification of per capita
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paymenl rates; the organization’s
submission of its ACR: and weighted
averages of per capita rates and
descriptions of additional benefits; and
HCFA approval of that submittal. They
proposed the following timeframes:

» HCFA furnishes payment rates to
organization—180 days prior to the start
of the contract period. (The NPRM
spec ified 90 days.)

+ Organization submits its weighted
average of its per capita rates of
payment and the ACR to HCFA for
ipproval—150 days prior to the contract
period. (The NPRM specified 45 days.)

» HCFA notifies the organization of
its approval or disapproval—120 days
prior to the contract period. (The NPRM
did not specify any time frame for this
spproval.)

Nespanse: Although providing
payment rates 180 days in advance of
the contract period may be possible in
the future, we cannot do so at this lime.
Therefore, we will provide the rates 80
duys in advance of the contract period,
as stated in the NPRM. Since the other
timeframes are linked to the payment
rates, they will also remain as stated in
the NPRM. However, we are considering
all aspects of this provision, and we
may, in the future, be able to provide
payment rates further in advance of the
contract period.

Comment: Some commenters
expressed concern about the fact that
we did not explicitly state in the NPRM
whether or not an organization may
include in its ACR computation a
reasonable contribution to its
contingency reserve fund against the
risk of adverse selection or

verulilization,

Response: An organization is free to
do so if its premium for its non-Medicare
enrollee groups includes this element.

Comment: An association wrote to
express its concern about what
supporting documentation HCFA will
require an organization to submit with
its ACR.

Response: The burden of identifying
ind proving the basis of the community
rate and the adjustments for the ACR
fall to each risk organization and will
depend upon a fact-finding process that
is based on the individual
circumstances, utilization experience,
private business, and expenses of each.
No standardized formula applies and,
thus, proof depends upon reliable,
consistent, accurale, and authentic
business records that the risk
organization provides to us. This means
that HCFA must have access to the
records of the organization to verify
information. Therefore, in response to
the comment and in order to provide
guidance to risk organizations, we are

adding a new § 417.481 lo specify what
kind of documentation the risk
organization must maintain with regard
to its ACR calculation. This includes
requiring that an organization will have
to maintain and make available to
HCFA records of reports filed with other
Federal programs and State authorities,

Comment: A commenter was confused
about the ACR computation
methodology. Specifically, the
commenter wanted to know if an
organization may use the community
rate method or the aggregate premium
as it chooses, or if it must use both of
them.

Response: As specified in § 417.594(b),
an organization must choose one
method or the other; however, the choice
belangs to the organization,

Comment: A few commenters
objected 1o our decision to prohibit the
use of a time factor as an adjustment to
the organization’s community rate
except as a temporary measure in the
organization's initial contract period
(§ 417.594(c)(2)(ii)). They believe that the
time factor adjustment is well
established and has been used under
cost-based contract for many years:
therefore, the risk organizations should
be allowed to use it,

Response: We proposed in the NPRM
{see § 417.594(c}{2)(ii)) that an
organization with a risk contract has the
option of using a time factor in its first
contract period merely to allow the
organization time and experience lo
develop empirical evidence that
demonstrates the differences in the
complexity of intensity of services
furnished to Medicare enrollees. We
have revised this section of the
regulations to allow this adjustment for
the first year of this program'’s
operation. After this date, we believe
that an organization should be able to
gather supporting evidence 1o do this.

Comment: A potential eligible
organization requested that, in adjusting
their initial rate to take into account the
characteristics of Medicare enrollees,
organizations be allowed o use what It
refers to as “standard area specific age/
sex experience tables” as an alternative
adjustment to the volume or intensity
sdjustments sel [orth in §8§ 417.594(c) (1)
and {2).

Hesponse: Since the commenter
described these tables in only general
terms, it is difficult for vs to
cutegorically respond to their validity in
muking adjustments to the initial rate
calculation. However, nationally
recognized tables of this type could be
used if—

* The organization uses the tables in
developing its initial rate; and

* The organization demonstrates to
HCFA's satisfaction that the tables are
valid indicators of the utilization of
health services.

Comment: One commenter stated that
the requirements of §§ 417.594(c)(2) (1}
and (ii), as set forth in the NPRM, could
be in conflict with the requirements of
title X111 of the PHS Act. As wrilten,
those sections would allow an
organization to adjust its communily
rate to reflect the difference in the
complexity or intensity of services
furnished to its Medicare enroliees if the
adjustment is made equally to a//
enrollees. The commenter believes that
the term “all enrollees” should be
revised to read "all Medicare enrollees';
otherwise, organizations would be
required to experience rate it non-
Medicare enrollees, which is prohibited
under the PHS Act.

Response: We agree with the
commenter that the language of the
noted sections, as proposed, was
misleading. We have revised those
sections of the regulations to specify
that if an organization chooses to use
the adjustments in §§ 417.594(c)(2} (i)
and (ii), then its calculation of its initial
rate must also have included the
elements of the adjustment. As long as
this is done for all enrollees, the
organization is not experience rating.

Comment: An association of prepaid
health organizations is'concerned about
confidentiality of data submitted to
HCFA regarding ACR calculations. The
commenter stated that the structuring of
rates is highly confidential, bacause
ratemaking decisions are critical to the
competitive position of each
organization in the marketplace. The
recommendation is that this information
be exempied from disclosure under the
Freedom of Information Act (FOIA).

Response: These data are exempted
from mandatory disclosure under the
FOIA by 5 U.S.C. 552(b)(4), which deals
with “trade secrets and commercial or
financial information obtained from a
person which is privileged or
confidential." Organizations should
separate their ACR calculations from
their other submissions to HCFA and
clearly identify them as confidential.
Within HCFA, access to this information
will be limited to those who have a
responsibility for review and evaluation
of the data.

Comment: One commenter urged us to
allow organizations that have already
been subject to a State rate review
process to submit those data to HCFA
and that HCFA would accord
appropriate weight to these
determinations. This would, in the
commenter’s opinion, avoid duplicative
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and unnecessarily burdensome reviews
for the organizations and avoid HCFA
determinations that conflict with State
regulatory requirements:

Response: We will explore the
possibility of coordinating our review
efforts with those of state insurance
premium review agencies. However,
because of major differences among the
various requirements in State and the
Medicare program, there may be many
administrative difficulties in effective
and efficient coordination.

Comment: An actuary contended that
HCFA should not allow organizations to
compute their own average of their per
capita cost of payments, since this can
be manipulated to minimize required
additional benefits or reduced
payments. The organization will not be
penalizing itself by calculating a low
average for submission to HCFA
because the actual payment is based on
true enrollment.

Response: We disagree with the
commenter. The key element in
calculating the average payment rates is
the expected enrollment for the contract
period. We believe that the organization
is best qualified to make this estimate.
We will review the organization’s
assumptions and calculations to ensure
their validity when they are reported to
us under the provisions of § 417.590.

Comment: A commenter questioned
whether an organization whose ACR is
less than its average of the per capita
rates of pngmenl could make up the
difference by a combination of accepting
a reduced payment from HCFA and
furnishing additional benefits to
reconcile the difference.

Response: We agree that an
organizetion may do this, and we have
revised the regulations (§ 417.442(b)) to
make this policy clear.

Comment: A commenter stated that
the ACR computation does not appear to
take into account area differences in the
distribution of an eligible organization’s
regular business and its Medicare
business. Another commenter wanted
HCFA lo allow separate ACRs by
county with separate premiums.

Response: By definition, a community
rating system spreads the risk of health
insurance costs over the broad
population that an organization serves.
The ACR calculations must begin by
being consistent with the premium
calculations used by organizations in
their non-Medicare business. Since
these organizations usually do not set
premium rates by county, if the ACR
was calculated on this basis it would
artificially impose a rate setting
adjustment that has not been recognized
or applied uniformly by the industry.

Comment: A potential eligible
organization believes thal we should
eliminate the requirement that an
organization that is utilizing the initial
rate calculation described in
§ 417.594(b)(3) must include a separate
componen! for overhead. The
commenter suggests that overhead
should be allocated among the direct
service components because that is the
current common practice. Overhead is
driven by and a function of the direct
service component,

Response: We believe that
distinguishing this element separately is
necessary for proper evaluation of an
organization's ACR. However, we have
changed “overhead" to “general and
administrative” o be more consistent
with usual accounting practices.

Comment: One commenler believes
that, because of the prospective
payment system for inpatient hospital
services, the cost per unit of furnishing
those services to Medicare enrollees
may be more or less than the
organization's cost from a related
provider or charges from an unrelated
provider for non-Medicare enrollees.
The commenter maintained that this
cost differential should be recognized in
the regulations as an appropriate
measure of intensity for purposes of
adjusting the initial rate in the ACR
computation.

Respanse: Just as we no longer
recognize a separate adjustment to
hospital payment rates to reflect an
intensity factor through the nursing
differential, we will not be allowing
separate adjustments for prospective
payment rates compared with the rates
paid by organizations to hospitals. This
adjustment would artifically elevate an
organization's ACR in a manner that is
not related to its own purchasing
arrangements for hospital services.

Comment: A few commenters
believed that the ACR methodology
should allow flexibility so that each
organization may use adjustments that
take into account its usual financial
needs and risks.

Response: As long as an
organization's calculation method is
consistent with either of the two basis
methods mandated by law (that is,
community rating or aggregate weighted
premium method), we will recognize
circumstances unique to each
organization if—

* There is an equitable financial
impéact on the general enrollment and
the Medicare enrollment; and

* Proper supporting documentation is
furnished.

Comment: A potential eligible
organization asked if the costs incurred
by an organization in entering into

conlracts with existing medical groups
(network model organizations) can be
included in the organization's ACR
calculation.

Response: An organization may
include these costs if it also includes
them in the premium for non-Medicare
enrollee groups.

Comment: A commenter wanted to
know if HCFA will attemp to recover the
difference if an organization's actual
ACR for a given period falls belaw the
budgeted or projected ACR due lo the
improved efficiency of the organization.
The commenter believes that there
should be no altempt to recover that
difference and that the only action taken
by HCFA should be in reflacting that
difference in the ACR for the following
contract period. Similarly, another
commenter questioned whether an
organization. could retuin the profit it
makes if its average per capita expenses
are less that its average per capita
payment because its Medicare enrollecs®
utilization was lower than what the
organization estimated in calculating its
proposed ACR or the organization was
able to deliver services at a lower unit
cost than it estimated.

Response: We will not attempt to
recover the difference between a
projected ACR and actual ACR due to
improved efficiency or lower utilization
because there is no statutory authority
for us to.do so. However, if this occurs,
we will take appropriate action when
we review the organization's proposed
ACR for the next contract period.

3. Direct Payment Option.

Comment: One commenter favored
expanding the direct payment option
allowed for inpatient hospital services
(§ 417.586) to include Medicare Part B
services.

Response: The direct payment option
for risk organizations is limited in the
statute to hospitals and, since the
enactment of section 2350{c) of Pub. L
98-369 (the Deficit Reduction Act) on
July 18, 1984, to skilled nursing facilities
{SNFs.). (The SNF direct payment option
is discussed in detail in section IV.C. of
this preamble.) In addition, we believe
thal eligible organizations should be
providing most ambulatory services
directly. Not to do so implies that the
organization merely arranges for
services, which is inconsistent with the
definition of a risk organization.

Comment: One commenter suggested
that if it is administratively feasible, an
organization should be allowed to elect
the direct payment to hospital option at
the midpoint of its contrac! period as
well as at the beginning of the contrac!
period.
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Response: We believe that
implementing this suggestion would not
be administratively feasible because our
system procedures are organized on a
contract period basis.

Comment: Since section 1876(g)(4) of
the Act states that electing direct
pavment to the hospital is solely at the
option of the eligible organization, one
commenter believes that HCFA has no
suthority to require that it must approve
these organizations' request for the
option. The commenter suggests that
this should be merely a notice, rather
than approval, requirement.

Response: We agree with this
comment and are removing the approval
requirement from the regulations
(§ 417.586).

Comment: A commenter states that
the NPRM is unclear as to how HCFA
will estimate administrative costs
applicable to paying hospital bills under
the direct payment option.

Response: The initial withholding will
be based on an estimate, which includes
information furnished by the
organization, of the organization's
expecled hospital utilization, This
estimate will be adjusted based on the
arganization's actual experience.

Comment: A commenter suggested
that if an organization elects to have
HCFA pay the hospital directly, then
HCFA and the organization, instead of
only HCFA, should decide on the
nmount of the withholding HCFA makes
from the capitation payment.

Response: Under section 1876(g)(4) of
the Act, HCFA is required lo decide how
much to withhold from the
organization's payment rate. However,
HCFA would ordinarily use the
organization's estimates when
calculating the withholding.

Comment: A potential eligible
organization believes that there should
be a mechanism to protect the
organization that elects the direct
hospital payment option from an
intermediary that makes payment for
unauthorized services.

Response: We have had a service
lock-in mechanism, such as the one
described, in place and operating for
almost 10 years. We believe that this
procedure will protect the organization.

Comment: A commenter is concerned
that if an organization elects to have
HCFA make payment to hospitals for
Part A services, then HCFA will make
that payment under the prospective
payment system. The commenter
believes that there is no incentive for an
organization to reduce length of stay for
Medicare enrollees under the
prospective payment system. The
commenter suggests that HCFA allow
other bases for payment if an

organization is willing to negotiate a
special rate with its affiliated institution.
This would allow HCFA to realize
savings from an organization's financial
incentive strategies,

Response: An organization that does
not elect the HCFA payment to hospital
option may negotiate any payment
method it wants with the hospitals it
uses to furnish services to its Medicare
enrollees. However, once an
organization elects to have HCFA make
these payments, then under section
1876(g)(4)(A) of the Act, the payment
will be made in accordance with the
usual Medicare payment rules (that is,
prospective payment or, for hospitals
excluded from that system, reasonable
cost). Therefore, we have no option to
negotiate special rates for HCFA to pay.

Comment: A commenter wanted to
know if payment for hospital inpatient
services furnished directly by a risk
organization to its current nonrisk
Medicare enrollees, for whom the
organization receives payment on a
reasonable cost basis, will be made
under the prospective payment system,

Response: Payment for these enrollees
will be made under the reasonable cost
contract provisions, which include
payment under the prospective payment
system for hospital inpatient services.

Comment: One commenter suggested
that risk organizations be allowed the
option of either contracting directly with
hospitals or allowing direct HCFA
payment to the hospital.

Response: This option is available
under § 417.566.

4. Other Risk Reimbursement
Comments.

Comment: One organization
recommended that the regulations
should clearly state that an organization
with a risk contract may continue to
receive reimbursement for its nonrisk
Medicare enrollees through hesalth care
prepayment plan (HCPP) contracts
under section 1833(a)(1)(A) of the Act.

Response: Section 226(b) of Pub. L. 92~
603 prohibits an organization that is
receiving payment from Medicare for
some enrollees under section 1878 of the
Act from also receiving reimbursement
for other enrollees under other sections
of the Act. Therefore, normally, an
organization that has a contract with us
under section 1876 of the Act for some
Medicare enrollees connol, at the same
time, be receiving payment from us as
an HCPP. However, sections 114(c)(1)
and (c)(2) of Pub. L. 97-248 provide
exceptions in the case of existing
organizations being reimbursed by
Medicare on a reasonable cost basis
(that is, HCPPs and HMOs) for
transition periods during which
Medicare may make, under certain

conditions, payments on both a
reasonable cost and risk basis to the
same organization during the time it
converts to a risk contract,

Comment: Most of the potential
eligible organizations that commented
favor our permitting organizations to
establish a benefit stabilization fund.
This fund would be used by an eligible
organization to stabilize both the
premium and additional benefits
furnished to Medicare enrollees from
year to year.

Response: Section 2350({b) of Pub. L.
98-369 specifically permits us to
implement such a provision, We are
including this change in these final
regulations and a detailed discussion of
the revisions can be found in section
IV.B. of this preamble.

Comment: Another organization
expressed confusion about how it will
receive payment for its current nonrisk
enrollees after it elects a risk contract.

Response: An organization that
contracts on a risk basis will continue to
be paid on a reasonable cost basis for
its current nonrisk Medicare enrollees,

Comment; A physician organization
wanted to know how the hospital
inpatient service prospective payment
system will relate to eligible
organization’s payment for those
services.

Response: 1f HCFA pays the hospital
bills for the eligible organization’s
Medicare enrollees, the payment will be
based on the principles set forth in
Subpart D of 42 CFR Part 405, which
include payment on a prospective
payment basis to hospitals not excluded
from that system. If the eligible
organization pays the hospital for the
services furnished to its Medicare
enrollees, the payment method will be
negotiated between the organization
and the hospital, subject to applicable
State law.

Comment: A potential eligible
organization is concerned about the
requirements related to charging
Medicare Part B-only enrollees for Part
A services furnished by the
organization. Section 417.452(c)(3] states
“The sum of the amounts an
organization charges its Medicare
enrollees for services that are not
covered under Part A or Part B may not
exceed the ACR for these services.” If
the provisions of this paragraph are
applied to payment for Part A services
for Medicare enrollees who are entitled
to Medicare Part B only, the
organization will be deprived of its full
financial requirements for these
members. This results from the fact that
the AAPCC will usually be greater than
an organization’s ACR for Part A
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services because an organization’s
major cost savings is in reduced
hospitalization. The regulations should
clearly address how the Part B-only
Medicare enrollees pay for Part A
services under a risk contract.

Response: Under the law (for
example, section 1876(a) and (g) of the
Act), Part B-only Medicare enrollees are
entitled to a different set of benefits
from those to which Part A and B
enrollees are entitled. This includes both
Medicare covered services and the
additional benefits that a risk
organization mus! provide its enrollees
if the organization’s ACR for Medicare
covered services is less than Medicare's
payment to the organization. This
means, in the case of Part B-only
enrollees, that Medicare's payment to
the organization is only for Part B
covered services and the organization is
required to provide additional benefits
without cost to the enrollee only if the
organization's ACR applicable to Part B
services is less than Medicare's
payment (unless, of course, the
organization accepts a reduced
payment). These additional benefits
may be different, therefore, from the
additional benefits the same
organization mus! provide its Medicare
enrollees who are entitled to both part A
and B services,

The policy set forth in § 417.452(c)(3)
is mandated by section 1876(e)(2) of the
Act and, therefore, can not be revised. If
the organization furnishes services
which, if the enrollee was entitled to
part A services, would be covered under
Part A, we do not have the authority to
decide the method the organization uses
to collect payment for these services.
The organization may devise any
method it desires so long as the amount
does not exceed the ACR for the service.
We have added langusge to § 417.452
that makes this clear.

However, in reviewing the subject
comment, we believe that the
regulations need to be clarified, not only
with respect to Part A services furnished
to a Part B-only Medicare enrollee, but
also with regard to other noncovered
services furnished to these enrollees if
the organization wishes to standurdized
the benefit package of its Part B-only
enrollee with that for its Parts A and B
enrollees, Therelore, we have also
added language to § 417.452 that
provides that if Part B-only enrollees are
furnished coverage for a benefits
package that is identical to that
furnished at no cost to Medicare
enrollees who are entitled to both Parts
A and B (that is, both Medicare covered
services and the additional benefits), the
premium (or other payment method)

charged the Part B-only enrollees for
those services may not exceed
Medicare's payment o the organization
for the enrollees entitled to both Parls A
and B. (In the event that applicable
deductible or coinsurance liabilities are
not fully satisfied through this payment,
or the Part B-only enroliees are
furnished other supplementary benefits,
the organization could make appropriate
additional charges.)

Comment: An actuary objected to the
requirement that risk organizations must
either accept reduced payment for the
difference between the AAPCC and the
ACR or make up the difference in
additionzl benefils. The commenter
suggests instead that risk organizations
should make up only a portion of the
difference between the ACR and the
AAPCC in additional benefits and
accepting reduced payment from HCFA,
thus saving HCFA money in all cases.

Response: Section 1876(g)(2) of the
Act clearly gives a risk organization the
right to elect between furnishing
additional benefits or accepting reduced
payment to reconcile the difference
between its AAPCC and ACR. HCFA
can share in the savings only when the
organization elects to receive reduced
payment in whole or in part,

I Appeals

Comment: One commenter stated that
the beneficiary appeals procedures
outlined by these regulations
(§§ 417.600-417.638) are too complicated
for the elderly who have health
problems to understand and that a
central authority is necessary to
coordinate the appeals process.

Response: We have attempted to
construct a grievance and appeals
process that affords fair treatment to
beneficiaries. Enrollees may request
assistance from the eligible organization
in filing grievances and appeals under
§ 417 436. For reconsiderations,
hearings, and appeals, enrollees may
request assistance from any Social
Security office.

Comment; One commenler asked thats
we verify that contract appeal
procedures apply o CMPg as well as
HMOs.

Response: Contract appeal procedures
discussed in §§ 417,640 through 417.604
apply te all eligible organizations and
those seeking to qualify as eligible
organizations.

J. Other Comments

Comment: We received a number of
comments regarding the procedures
under which HCFA will convert current
demonstrations projects (o contracts
under these regulations.

Response: Existing demonstration
projects will be required to convert to
contracts under these regulations at the
earliest possible date. Each
demonstration project will be contacted
by HCFA's Office of Research and
Demonstrations regarding the
termination and transition of its project
to program status.

Comment: One commenter stated tha
eligible organizations should be required
to establish a Medicare Beneficiary
Advisory Board.

Response: The statute contains no
provision explicitly dealing with such
boards. However, organizations
qualifying as HMOs under title X11I of
the PHS Act must have HMO members
comprise at least one-third of its policy
making body (see 42 CFR 110.108(1)).
Medicare members could be part of this
body.

Comment: One commenter stated thal
these regulations should be flexible to
permit coordination with those
governing the Federal employees health
benefits plan (FEHBP) and certain other
non-Federal programs.

Response: We have not discovered
any conflict between Federal regulations
governing the FEHBP and these
regulations. Any organization that
experiences difficulty with coordination
of its Medicare contract with FEHBP or
other plan contract should contact its
servicing HCFA regional office for
asgistance.

Comment: One commenter requesled
that enrollment of Medicare
beneficiaries in eligible organizations be
coordinated with State Medicaid offices.

Response: We plan to keep Stale
Medicaid offices informed of contracts
and enrollment where beneficiaries are
entitled both to Medicare and Medicald
State Medicaid offices should contac!
their servicing HCFA regional office for
further details.

Comment: One commenter stated tha!
HCFA should study the differences in
quality of services provided by for-profit
and not-for-profit organizations.

Response: HCFA intends to monitor
the quality of service provided by all
organizations receiving contracts under
these regulations.

IV. New Legislation

After the NPRM was published on
May 25, 1984, Congress enacted. on July
18, 1964, Pub. L. 98-369 (Deficit
Reduction Act of 1984). Sections 2322
and 2350 of Division B of that law
further amended sections 1861 and 1876
of the Act to provide for the following:

* Organizations with risk contracls
can permit the services of clinical
psychologists:(as defined by the
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Secretary), and the services and :
supplies incident to their services, to be
lurnished without the direct personal
supurvision of a physician, (Section
1851{s {2)(H){ii) of the Act,)

» The Secretary is required to
establish, for each geographic area
served by more than one eligible
organization, & single 30-day period
each year during which all the
organizations serving the area must
provide for open enrollment. The
Secretary must determine an
organization's rate of payment in such a
way that individuals who enroll during
this coordinated open enrollment period
will not have premium charges
increased or any additional bepefits
decreased for 12 months after the
individuals® effective dates of
enroliment. (Section 1876(c)(3)}(A)lii) of
the Act.)

« With the Secretary's approval and
for a period of less than five years, an
organization with a risk contract may
have a part of the value of the additional
benefils il is required to provide be
withheld and reserved by the Secretary
for subsequent annual contract periods,
These funds would be used to stabilize
and prevent undue fluctuation in the
additional benefits offered in those
subsequent periods. (Section 1876(g)(5)
of the Act.)

* Organizations with risk contracts
are permitted to elect direct
reimbursement by HCFA to SNFs that
furnish covered services to the
organization's Medicare enrollees,
[Section 1876{g){4)(A) of the Act.)

As a part of this final rule, we are
implementing all but the second
provision mentioned above (thal is,
sections 2322 and 2350(b) and (c),
respectively). We plan to implement
section 2350{a) in a separate rulemaking
document because of the complexity of
the issues involved.

A. Services of Psychologists

As stated above, section 2322 of Pub.
L. 98~369 amended section 1881(s)(2)(H)
of the Act 1o allow the services of
clinical psychologists, and the services
and supplies incident to their services,
to be furnished in orgunizations with
risk contracts without the direct
personal supervision of a physician. We
have included this provision in
3 417.418(d){2). The statule also directs
us fo provide a definition of clinical
psychologist. We have decided to
include in these regulations a definition
that is similar to the definition
[contained in § 405.1038(e)(1)) of the
peychologist who is the staff director of
the psychology department or service in
a psychiatric hospital, but that also
contains language adopted from the

original Senate amendment that added
this provision to the law.

B. Benefit Stabilization Fund

Section 2350(b) of Pub. L. 98-369
amended section 1876{g)(2) of the Act
and added section 1878(g)(5) to the Act
to permit an organization with a risk
contract to set aside in a benefit
stabilization fund a part of the value of
the additional benefits the organization
must provide when its ACR is less than
the average of the per capita rates of
payment.to be made to the organization.
The establishment of such a jund must
be approved by us and will not be
available for use by the arganization for
mare than four years. The fund is to be
used by an organization during
subsequent contract periods o the
exten! required o stabilize and prevent
excessive fluctuation in the additional
benefits offered during those subsequent
periods.

The statute specifies that the monies
withheld for the purpose of establishing
a benefit stabilization fund are to be
reserved in the Federal Hospital
Insurance Trust Fund and the Federal
Supplementary Medical Trust Fund. Any
amounts that remain in a stabilization
fund after the four year period expires
will revert to the Trust Funds.

In addition to these requirements,
section 2350{b)(3) of Pub, L. 98-369
states that we may not approve the
establishmen! of a benefit stabilization
fund under section 1876({g)(5) of the Act
for any contract period beginning after
July 18, 1988. The provisions of section
2350(b) are implemented in §§ 417.596
and 417.597 of this final rule and are
explained below.

1. Limitations on amounts withheld.
Since a benefit stabilization fund is
intended only to prevent excessive
fluctuations in the provision of
additional benefits to Medicare
enrollees by risk organizations, we
believe that il was the intent of
Congress that a limitation should be
placed on the amount an organization
can request to be withheld. The
Conference Committee Report
accompanying Pub. L. 98-360 states that
although it is the organization's option
to request establishment of a fund, ™. . .
the amounts withheld would be
approved and held by the Secretary. The
Secretary would establish limits on the
amountis withheld to assure that they do
not exceed the minimum levels
necessary for reasonnble benefit
stabilization, taking into account the
requirements of individual plans.” {FL.R.
Rep. No. 88-861, 88th Congress, 2d
Session 1334 (1984).) A limif on the
amounts to be set aside is necessary 1o
protect beneficiaries in situations in

which an organization might use a
stabilization fund to reduce the value of
the additional benefits it offers. The
limit will also protect against the
possibility that an organization could set
aside excess amounts of money so that
in a future contract period it could offer,
an additional benefit package of such
high value that it would be unfair
competition to other organizations in the
area.

Accordingly, we have decided to limit
the amount an organization may have
withheld during any contract period to
15 percent of the difference between the
ACR and the average of the per capita
rates of payment made to the
organization for that contract period,
However, an organization will never be
permitted to accumulate in its fund more
than 25 percent of the difference
between the ACR and the average of the
per capita rates of payment for a given
contract period. For example, if during
an organization’s first contract period,
the difference between Its ACR and the
average of the per capita rates of
payment is $100,000, then the
organization may sel aside $15,000. If
during its second contract period, the
difference is $110,000 and the
organization does not withdraw any
money from its fund, it will be permitted
to add only another $12.500 to its fund,
assuming that it has made no
withdrawals, so that the total in the
fund does nol exceed $27,500 (25 porcent
of $110,000).

If an organization can demonstrate
that the value of the additional benefits
it provides to Medicare enrollees
fluctuates substantially in excess of 15
percent demonstrates the need for an
exception lo the 15 percent limit for each
contract period, we may grant such an
exception,

2. Use of the fund. Since the purpose
of a fund is only lo stabilize additional
benefits from one contract period to
another, the statute does not allow an
organization to use the amounts
withheld in the fund to finance any
losses the organization sulfers in iis
regular business, Thus, the fund may not
be used in the contract period in which
the monies were withheld in order to
cover reserve requirements of the
organization.or o prevent the
organization from losing money.
Similarly, an organization will not be
permitted to withdraw monies from its
fund to refinance prior contract period
losses.

3. Establishment of and withdrawal
[rom the fund. Section 417.598 specifies
that the risk organization must notify us
of its desire to establish a benefit
stabilization fund or to add money to &
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fund that was previously established at
the same time it submits its ACR, that is,
no later than 45 days before the
beginning of the contract period. As
mentioned above, the amount of the
fund may not exceed 25 percent of the
value of the additional benefits the
organization must provide during the
current contract period. We will review
the organization’s request and determine
if it is appropriate.

The monies that are withheld for the
purpose of a benefit stabilization fund
will be reserved in the Medicare Trust
Funds. Since the amounts withheld in
the stabilization fund are reduced
payments in the year in which they are
withheld from the organization,
recommitment of the funds to the
organization in the subsequent years
represents an additional amount to the
payment that the organization would
normally receive. Thus, during the
period when the monies were held in the
stabilization fund but not paid out, they
are not to be treated as obligations by
the Trust Funds. Therefore, no interest is
earned on these monies by the
organization during the period they are
withheld in a benefit stabilization fund.

The organization's request for a
withdrawal of monies from the
stabilization fund for a subsequent
contract period must be made at the
same time as the organization's
submittal of its ACR for that contract
period. The organization must—

* Indicate how it intends to use the
withdrawn amounts;

* Justify the need for the withdrawal
in terms of stabilizing the additional
benefits it provides to Medicare
enrollees;

* Document the organization's
experience in fluctuations of revenue
requirements relative to the additional
benefits provided to Medicare enrollees;
and !

* Document the organization’s
experience during its previous contract
period to assure us that any losses
suffered during that period are not being
refinanced through the withdrawal from
the stabilizatian fund.

We will approve an organization's
request for 8 withdrawal of monies from
its stubilization fund for an upcoming
contract period only if one of the
following circumstances occurs:

* The organization's average of its per
capita rates of payment for that contract
period is less than that of the prior
contract period.

* The organization’s ACR for that
contract period is significantly higher
than that of the prior contract period.

* The organization's revenue
requirements in that contract period for
providing the additional benefits it

provided during the prior contract
period is significantly higher than the
requirements for that previous period
and the ACR for the upcoming contract
period results in an additional benefits
package that is less in total value than
that of the prior contract period.

Payment of monies withdrawn from a
benefit stabilization fund will be made
in equal monthly amounts throughout
the contract period. These amounts will
be added to the organization's monthly
per capita payment.

As specified in section 1876(g)(5) of
the Act, any amounts that remain in an
organization's benefit stabilization fund
after the fourth year after it was
established will revert to the Medicare
Trust Funds. Also, as noted above, we
will not approve the establishment of a
benefit stabilization fund for any
contract period that begins after July 18,
1988,

C. Direct Payment to SNFs

Section 2350(c) of Pub. L. 98-369
amended section 1876(g)(4)(A) of the Act
to permit organizations with risk
contracts to elect direct reimbursement
by HCFA to SNFs that furnish services
to the organizations' Medicare enrollees.
We plan to implement this provision in
the same way we proposed lo
implement the direct HCFA payment 1o
hospitals option in the NPRM (49 FR
22208 and § 417.5886). :

An organization that wishes to elect
direct payment to SNFs will submit a
written request to us before the
organization's contract period begins.
The election would be binding for the
entire contract period. We will pay
SNFs directly for the covered Medicare
services furnished to the organization's
Medicare enrollees. The payment made
will be equal to the amount HCFA
would pay the SNF for Medicare
beneficiaries not enrolled in the
organization.

Each month we will deduct from the
organization's per capita payment an
amount we estimate we will be paying
to SNFs on behalf of the organization’s
Medicare enrollees and administrative
costs we expect to incur in making these
payments to SNFs, This amount will be
adjusted as necessary to allow us to
refain sufficient funds with which to pay
the SNF bills.

If the contract between HCFA and the
organization is not renewed or is
terminated, we will retain the balance of
the amounts withheld from the
organization's payment for thrée years
after the expiration of the contract.

The organization must agree to accept
liability for and to provide to us the
additional necessary funds if—

¢ During the contract period or the
subsequent year, we do not have
sufficient funds on hand from the
withheld amounts to pay the SNF bills
of the organization's Medicare enrollees
or

* After we return any balance of
amounts withheld to the organization
we receive additional SNF bills that
cover services furnished during the
organization's contract period.

V. Effective Dates

As specified in section 114{c)(1) of
Pub, L. 97-248, the provisions of
amended section 1876 of the Act must
apply with respect to services furnished
on or after the initial effective date of
the statute, except in certain
circumslances as explained below.,
Section 114(c)(4) defines the initial
effective date as the later of—

—October 1, 1983, or

—The first day of the month after the
month in which the Secretary notifies
Congress that the Secretary is
reasonably certain that the
methodology for determining the
prospective rate based on 95 percent
of the AAPCC is developed and can
be implemented.

As we discussed above, the
methodology is described in the
addendum to this final rule. However
until the Secretary provides to Congress
the required certification concerning the
methodology, the initial effective date of
the amended section 1876 of the Act
remains undetermined. Therefore,
although the regulations in the new 42
CFR Part 417, Subpart C are being
issued as part of this final rule, we are
unable to implement them until the firs!
day of the first month after the month in
which the certification process is
complete. We note this fact in § 417.402
of the new regulations, and we plan to
issue an amendment to that section in
the Federal Register to enter a certain
effective date as soon as that
information is available to us.

In addition, however, we emphasize
that the regulations we revised and
transferred from 42 CFR Part 405,
Subpart F (§ 405.692) and Subpart T
(§§ 405.2093-405,2098) into the new 42
CFR Part 417, Subpart D are operative
on the effective date of this final rule 23
indicated in the beginning of this
preamble. Moreover; as explained
below, special considerations apply to
certain Medicare beneficiaries and
organizations involved in changing
circumstances because of the provisions
in the amended section 1876 of the Act
concerning risk contracts and existing
demonstration projects.
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If « beneficiary is enrolled in an
eligible organization receiving
ressonable cosl reimbursement under
vither section 1878 of the Act as it
iisted prior Yo the enactment of Pub. L.
g7-248 or section 1833{a)[1)(A) of the
Act and that organization enters inlo a
new risk contract, the services furnished
to that beneficiary will not be subject to
(he amended section 1876 of the Act as
mplemented in these final regulations
inless—

* The individual requests at any time
that the amended provisions apply, or

» HCFA determines at any time that
the smended section 1878 of the Act
must apply to all Medicare enroliees of
the organization because it is not cost
effective or administrative by feasible
not to include these enrollees under the
new risk contract and HCFA informs, in
sdvance, each affected member of the
organization.

Also, unless the organization requests
an carlier application, the amended
section 1878 of the Act will not apply for
five years after the initial effective date
if the organization has an existing risk-
basis contract under current 1676 of the
Act on the initial effective date. This
exception also applies to organizations
thit were furnishing services under a
demonstration project under section 402
of the Social Security Amendments of
1067 (42 U.S.C. 1395b-1) or under section
222{a) of the Social Security
Amendments of 1972 (42 U.S.C. 1395b-1
(note}) as of the date of enactment of
Pub. L. 97-248 {Seplember 3, 1982), if the
project was concluded before the initial
effective date and the organization
entered into an existing risk-basis
contract before the initial effective date.

The provisions of amended section
1876 of the Act would also not apply to
services furnished by an erganization
@':nng the period of an existing
demonstration project if the
organization was furnishing services
under that project on the initial effective
date and the project concludes after that
date. However, we believe that once
Ihese regulations are operative, there
will na longer be a need to conduct
HMO risk démonstration projects
operating under provisions similar to
those of section 1876 of the Act as
amended by section 114 of Pub, L. 97-
238. HCFA conducted several
demonstration projects that tesied the
HMO risk model before section 114 of
Pub. L. 97-248 was enacted. Now that
section 1876 of the Act has been
amended to include some of these tested
toncepts, we no longer need to conlinue
jh|_~<o types of demonstrations.
Iherefore, after the publication date of
these final regulations, we do not plan to
accept any new risk demonstration

projects thal would operate under
provisions similar to those of section
1876 of the Act as amended by section
114 of Pub. L.. 97-248, nor extend any of
these projects thal are currently in
effect.

Finally, an eligible organization that is
receiving reimbursement on a
reasonable cost basis under current
section 1876 of the Ac! or section
1833{a)(1(A) of the Act on the initial
effective date and then enters into a
new risk contract may receive payment
under that new contract for current,
nonrisk Medicare enrollees only to the
extent that the organization enrolls two
new Medicare enrollees for each nonrisk
enrollee.

V1. Summary of Changes

We are adopting the provisions set
forth in the NPRM except for the
following changes.

A. Changes Resulting From Public
Comment

The following are the changes we are
making to the propoesed regulations
based on public comment. These
changes are discussed in detail in
section Il of the preamble.

1. In § 417,401, we revised the
definition of urgently needed services o
clarify that the need for these services
must resull from an unforeseen illness or
injury.

2. We added a new paragraph (b) to
§ 417,406 o provide that the Assistant
Secretary for Health has the
responsibility for overseeing the
continued compliance of eligible
organizations.

3. We deleted § 417.410(f)(3). which
permilted CMPs that offer less than all
required services to become eligible
organizations.

4. We revised § 417.413(c){2) to allow
an organization to contract with us on a
reasonable cost basis even though it
does nol have at least 75 Medicare
enrollees as long as it has a plan for
reaching this enrollment level within
two years,

5, In § 417.413, we revised parsgraph
{d])(3) to delete the 75 percent limitation
and added a new paragraph (e) to allow
current HCFA demonstration projects a
special exception lo the composition of
enrollment standard. Former paragraph
(e) was redesignated as paragraph (f).

8. To clarify our policy on coverage of
hospice care for Medicare enroliees of
eligible organizations, we revised
§§417.414, 417.420, 417,422, and 417.440
and added §§ 417.531 and 417.585.

7. We revised § 417.414(c)(2) o clarify
when organizations are financially
responsible for services furnished by
other sources to a Medicare enrollee.

8. We revised § 417.426{c) 1o allow
organizations to sel aside a reasonable
number of vacancies for anticipated
new members of an existing group
contract, as well as for an anticipated
new group conlract.

9. We revised § 417.428 by deleting
the preappreval requirement for
marketing material (paragraph (a)(2))
removing the word “unethical” from the
description of prohibited marketing
pragtices {paragraph (b)(1)). and adding
door-to-door salicitation as a prohibited
marketing activity.

10. In § 417.432, we added new
paragraphs (b). {c). and (d}, redesignated
proposed paragraphs (b) and (c) as [e)
and (f), and revised redesigrated (e}{1)
(O~

*» Clarify the effective date of the
conversion of enrollees ofan
organization who became entitled to
Medicare;

» State that organizations may not
disenroll these converted enrolices
unless one of the disenroliment
conditions specified in § 417.460 is met:

* Provide thal converted enrollees
mus! sign an applicatioa form as
Medicere enrollees; and

* Revise the time frame within which
organizations must inform us of the
impending conversion of an enrollee.

11. We revised § 417,436 to provide
that an organization must inform ils
Medicare earolless of any changes in its
membership rules 30 days prior to
making the change and that the
organization must maintain writien rules
on enrollee obligations regarding
permunent moves by enrollees oul of the
organization's geographic area.

12, We revised § 417.440(b)(2) to
prohibil all organizations from health
screening Medicare enrollees for any
service offered by the organization.

13. In § 417.442, we revised paragraph
(b) to allow risk organizations whose
AAPCC exceeds their ACR to elect to
receive partially reduced payment and
to furnish Medicare enrollees with
additional benefits to make up the
difference.

14. We revised § 417.448 to clarify the
restriction on obtaining services outside
the risk organization for Medicare
enrollees who move out of the
organization’s geographic area.

15. We revised § 417,452 to clarify our
policy regarding how much &n
organization may charge its Medicare
Part B-only enrollees for services
beyond those covered under Part B.

16. We revised the definition of
“amounts incorrectly collected” set forth
in § 417.456(a) to clarify that it includes
amounts collected when the Medicare
enrolleec was believed not to be entitled
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to Medicare benefits and is later
determined to have been entitled and
Medicare is liable for the payments.

17.In § 417,456, we also revised
paragraphs (b), (c), (d), and (e) to clarify
that the provisions of that section apply
to both reasonable cost and risk
organizations. The same revision was
made to § 417.458(a).

18. In § 417.460, the following changes
were made;

* We revised paragraph (a)(1)(iii) to
clarify that both cost and risk
organizations may not disenroll a
Medicare enrollee for failure to pay &
premium for optional supplemental
benefits.

* We added a provision to paragraph
(a){2) to allow an organization to retain
an enrollee as a member even if he or
she plans 1o permanently move out of
the area and to clarify that the lock-in
restriction does not apply to those
enrollees.

* We added a new paragraph (a)(6)
and redesignated the proposed
paragraph (a)(6) as paragraph (a)(7) to
allow an organization to disenroll a
Medicare enrollee for cause if the
organization meets certain procedural
requirements.

* We added a new paragraph (b)(4) to
state that an organization that does not
inform HCFA on & timely basis about
the disenrollment of a Medicare enrollee
must reimburse HCFA for any capitation
payments received after the month in
which payments would have ceased if
the information had been provided
limely.

18. We added a new § 417.481 to
describe the types of records a risk
organization must maintain.

20. A new paragraph (d) was added to
§ 417,482 to provide that an organization
must agree to allow HCFA to evaluate,
through inspection or other means, an
organization's enroliment and
disenrollment records.

21. In § 417.492(b)(4), we revised the
language to clarify that, if HCFA decides
not to renew an organization's contract,
the organization may appeal the
decision only if the decision was based
on one of the reasons specified in
§ 417.640(c).

22, We added a new paragraph (¢) to
§ 417.494 to permil an organization to
lerminate its contract with us if we fall
to carry oul the terms of the contract.

23. We revised § 417.532 to provide
that the total amount payable to
reasonable cost organizations will be
limited by the organization's AAPCC.
The effective date of this change is
delayed until contract periods beginning
on or after January 1, 1988, for existing
cosl organizations.

24. We revised § 417.546 to eliminate
the application of the reasonable charge
limitations set forth in Subpart E of 42
CFR Part 405 to physician compensation.
The effective date of this change is
delayed until contract periods beginning
on or after January 1, 1984 for existing
cost organizations.

25. We revised § 417.562 to eliminate
the weighting factor used in determining
the reasonable costs of Part B direct
professional services for contract
periods beginning on or after January 1,
1986,

26. We changed § 417.594(b)(3)(ix) to
read “general and administrative”
rather than "overhead" to be consistent
with usual accounting principles:

27. We revised § 417,594 to clarify
how & risk organization calculates its
ACR.

B. Changes Resulting From Pub. L. 85~
369

1. In § 417.418, we are revising
paragraph (c) and adding a new
paragraph (d) to allow clinical
psychologists to furnish services in risk
organizations without the direct
personal supervision of a physician.

2. We revised § 417.586 to allow risk
organizations to elect direct HCFA
payment to SNFs as well as to hospitals,

3. We added new §§ 417.596 an
417.597, redesignated the proposed
§ 417.596 as § 417.598, and revised
§§ 417.401, 417.442(b), 417,592(c), and
417.594(b) to permit a risk organization
to have a part of the value of the
additional benefits it is required to
provide withheld and reserved in a
benefit stabilization fund to be used in
subsequent contract periods to stabilize
and prevent undue fluctuation in those
additional benefits.

C. Miscellaneous Changes to Part 417

1. We added a definition for adjusted
community rate (ACR) to § 417.401. Also
in that section, we corrected the
definition of a reasonable cost
reimbursement contract by deleting the
incorrect reference 1o section
1833(a)(1)(A) of the Act.

2. As mentioned above in section V. of
this preamble, we added a new
§ 417.402 ta indicate that Subpart C of
Part 417 is not effective until the first
day of the first month after the month in
which the Secretary certifies the AAPCC
methodology.

3.1In § 417.418, we revised paragraph
{a) and added & new paragraph (e) o
implement the provisions of section
1876{c)(4)(A) of the Act, which are
concerned with accessibility,
availability, and continuity of care
furnished by organizations to their
Medicare enrollees. We inadvertently

omitted this qualifying standard from
the conditions proposed in the NPRM

4. We revised § 417.424(b) by
changing the phrase “len percentage
points” to “ten percent” to make it
consistent with § 417.413(0)(2).

5. We deleted § 417.444(a)(1)(iii),
which stated that current nonrisk
Medicare enrollees must be selected to
convert to risk enrollees in an unbiased
manner. This provision is unnecessary
because paragraph (a)(1) deals with the
one-time conversion of a// current
nonrisk Medicare enrollees; therefore
there is no need to select the enrollees
on any basis.

6. We added a provision to
§ 417.460(8)(4) that requires an
organization to report to the HHS
Inspector General any disenrollment of
a Medicare beneficiary for fraudulent
praclices.

7. We revised § 417.472 by adding a
new paragraph (e} to ensure an
organization's compliance with civil
rights laws and by adding & new
paragraph (f) to implement the
provisions of section 1876(i)(5) of the
Act. Section 1876(i)(5) of the Act
authorizes the Secretary to administer
contracts with eligible organizations
without regard to other laws and
regulations concerning contracts if any
of these laws or regulations are
inconsistent with the efficient and
effective administration of the Medicare
program.

8. We revised § 417.474(c) to specify
that the initial term of a contract can be
anywhere from 12 to 23 months, but any
term subsequent to that must be 12
months, We made this change to clarify
exactly what is meant by "a contract
period.”

9. In § 417.528, we revised paragraphs
(a) and (c) and added a new paragraph
(d) to specify more clearly the role
eligible organizations must play in
identifying and collecting payment from
payors that are primary to Medicare.
This section now specifies that
organizations must identify the primary
payors, the amounts payable by them,
and determine the costs associated with
services furnished to Medicare enrollees
for whom the primary plan or insurer is
liable. Orgédnizations reimbursed on a
reasonable cost basis must provide this
information to ensure that Medicare
reimbursement is not made for these
costs. In the case of risk organizations
this information is necessary. to ensure
that the ACR reflects the organization’s
revenue requirements,

10. We revised § 417.564 to clarify
how administrative and general costs
are apportioned and allocated in
reasonable cost organizations.
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11. In § 417.586, we revised paragraph
(d) to provide that we will retain the
balance of withheld funds for direct
payment to hospitals and SNFs for a
period of three years. Although the
NPRM (49 FR 22208) proposed that these
funds would be retained for only one
year, we did state that we were
considering retaining them for the same
period of time we allow Part A claims to
be submitted. We received no comments
on this issue, but we have decided to
make the change.

12, We have revised § 417.584({e)(2) to
specify a risk organization's appeal
rights with respect to our determination
that the ACR submitted by the
organization is not acceptable. If, as a
result of a hearing conducted under the
provisions of this section, our
determination is revised, we will make
appropriate adjustments to the ACR
and, if the revised ACR is less than the
organization’s average of its per capita
payment rate, the organization will have
# new opportunity to determine what
additional benefits it wants to provide
or whether it wants to accept a reduced
payment from us.

13. We added a new paragraph (b) to
§ 417.606 to describe those actions that
ire not initial determinations. This
section was inadvertently omitted from
the NPRM.

D). Redesignations and Corrections

1. In the NPRM (40.FR 22189), we
stated that we intended to move the
current Part 405, Subpart T regulations
{which deal with the requirements for
HMOs set forth in section 1878 of the
\ct before it was amended by Pub. L.
97-248) to Subpart B of Part 417. As part
of this final rule, we are redesignating
§§ 405.2001 through 405.2002 of Subpart
I'2s a new Subpart B of Part 417, We ~
have also redesignated §§ 405.2093
through 405.2098, which deal with
reimbursement for health care
prepayment plans (HCPPs), as a new
Subpart D in Part 417. In addition, we
have redesignated § 405,692 as a new
§ 417,801, A redesignation table for
Subpart T of Part 405 is located at the
end of this preamble,

2. We are also correcting an error thit
was made in FR Doc. 82-35354 (the
Health Care Prepayment Plans final rule
published December 30, 1982). On page
58258 of that document, in the second
column, under item 4.b,, we
inadvertently omitted paragraph (g)(3)
from § 405.2042 [redesignated as
% 417.242), We have added that
paragraph back in as a part of this
document. In addition, we are revising
paragraphs {g)(1). {g)(2), and (h) of that
section to change incorrect cross-

references and to make othér minor
technical changes.

VIL Impact Analysis
A. Introduction

A preliminary analysis of the impact
of these regulations was included in the
proposed rule published May 25, 1084,

The purpose of that analysis was to
fulfill, in combination with the preamble,
the requirements of Executive Order
12291 and the Regulatory Flexibility Act
of 1980 {5 U.S.C. Chapter 8).

Executive Order 12291 requires that,
for any major rule, a regulatory impact
analysis be performed and made
available to the public. A “major rule” is
defined as one that would:

* Reésult in an annual effect on the
national economy of $100 million or
more;

* Result in a major increase in costs
or prices for consumers, any industries;
any governmenl agencies, or any
geographic regions; or

* Have significant adverse effects on
competition, employment, investment,
productivity, innovation or on the ability
of U.S.-based enterprises to compete
with foreign-based enterprises in
domestic or import markets.

The Regulatory Flexibility Act (RFA)
requires us to prepare and publish a
regulatory flexibility analysis for
regulations for which a notice of
proposed rulemaking is utilized unless
the Secretary certifies that the
regulations will not have a significant
economic impact on a substantial
number of small entities. For purposes of
the Regulatory Flexibility Act, we treat
all providers and suppliers participating
in Medicare as small entities.

Under both the Executive Order and
the Regulatory Flexibility Act, such
analyses must, when prepared, examine
regulatory alternatives that minimize
unnecessary burden or otherwise assure
that regulations are cost-effective.

In considering whether the proposed
regulations required a regulatory impact
analysis or regulatory flexibility
analysis. we determined that they would
not. in themselves, meet the criteria for
@ major rule under the Executive Order.
However, we determined that the
proposed rules would have a significunt
impact on a substantial number of
HMOs, CMPs, and other suppliers of
services. Therefore, although a
regulatory impact analysis was not
required, we did perform an initial
regulatory flexibility analysis meeting
the requirements of section 603 of the
RFA.

Based on comments received on, and
further study of, the proposed rules. and
especially considering the recent rate of

growth of prepaid plans and enrollment
in those plans, we have carefully
reconsidered these determinations. We
believe that in combination with other
developments and trends, these
regulations may contribute to extensive
changes in the health care marketplace
that would significantly impact most
providers and suppliers participating in
the Medicare program. We recognize
that it can be argued that the changed
incentives of the system could resuit in
economic consequences, particularly in
view of economic effects beyond the
immediate change in the level of
program expenditures, exceeding $100
million annually in subsequent years,
meeting the primary Executive Order
definition of & "major rule”.

For these reasons, we have chosen to
prepare the analysis we would be
required to prepare if these final
regulations were a major rule under
Executive Order 12201, In the discussion
below, we discuss the expected impacts
of these regulations and summarize our
expectations of their net effect. This
discussion. combined with the rest of
this preamble, constitutes a voluntary
finul regulatory impact analysis and a
final regulatory flexibility analysis
meeting the requirements of Executive
Order 12291 and the RFA.

B. Objectives of These Regulations

The purpose of these regulations is to
implement section 114 of Pub. L. 97-248,
We expect this to encourage the growth,
participation in Medicare, and increased
prepaid Medicare beneficiary
enrollment of HMOs and CMPs, and
believe economies and efficiencies in
the delivery of health care services will
result. HMOs have shown that they can
reduce hospitalization and utilization of
high cost medical services will result,
Successful competition of HMOs and
CMPs with providers and suppliers of
services in the fee-for-service sector
should produce changes in that sector
also. Since prepayment plans have
stronger incentives to control costs than
the fee-for-service sector, their success
and example are expected to restrain
the rate of growth of health care costs
generally, Our intention is to restrain
health costs while continuing ta
maintain quality of care throughout the
health care system.

Medicare has been supporting
demonsirations of prepaid HMO plans
throughout the country since 1978,
Thousands of elderly or disabled
beneficiaries have enrolled in these
demonstrations. These projects have
shown that prepayment plans can work
for Medicare and that Medicare
beneficiaries will opt for HMO-type
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coverage when they understand the
advantages for them:. Therefore, we
expect these regulations to resull in a
substantial incrense in prepaid
enrollment for Medicare beneficiaries—
perhaps 1o as many as 800,000
beneficiaries in the next three to four
vears, and possibly as much as a 50 to
100 percent increase in the number of
contracts between prepayment plans
and Medicare.

Under these regulations, beneficiaries
will be enabled to enroll in an HMO ar
CMP 1o participate in plans based on
preset rates paid in advance, thus
obteining full coverage at a fixed price.
Participatiog risk-based plans would
provide coverage of all Medicare
covered services for a preset amount.
That means they bave the incentive to
deliver quality care—including
preventive care—at the lowest possible
cost, In the past, Medicare has not taken
full advantage of those incentives.
Instead, through reimbursement of the
“reasonable costs” of most participating
HMOs, Medicare simply paid more
when needed care cost more,

Despite an expected initial increase in
Medicare program costs, as discussed
below, we believe It is important to
implement this new program. There are
several reasons. First, Congress.
intended that Medicare beneficiaries
should be afforded a choice of
alternative health plans. Section 114 of
Pub. L. 97-248 and these reguiations are
designed to afford this choice 1o a larger
number of beneficiaries than previous
law and regulations allowed. Second,
we believe that prepayment plans are
mare efficient than more traditional
forms of health care delivery. Finally,
the opportunity for a beneficiary to
receive enhanced benefits if the HMO in
which he or she is enrolled can operate
below 85 percent of AAPCC represents
a significant benefit.

We also believe that these rules will
to some extent, correct perverse
incentives currently affecting
competition and productivity in the
health care sector of the economy. In our
view, the anticipated effects of these
regulations will have a beneficial impact
on competition and productivity by
increasing both, and will also have a
beneficial effect by encouragi
innovative means of delivering health
care services.

C. Problems of Quantifying the Impacts

We expect these rules to result in net
costs lo the Medicare program in the
first years of their implementation. We
are currently paying. and presumably
would continue paying if these
regulations were not implemented,
significantly less than 95 percent of

AAPCC for many enrollees under cost
contracts, and will pay more for each of
these enrollees converted to a risk basis.
We believe that, in the absence of these
regulations, the Medicare program
initially would have saved more from
beneficiaries’ enrollment in HMOs
under gost contracts. However, for the
reasons. discussed below, we have
determined that quantitative estimates
of cosis and savings would be arguable
and that a general discussion of the
various changes in incentives and types
of expected impacts from these rules
would be more useful.

As described in the NPRM, we
estimated, using United States Per
Capita Cost (USPCC) figures taken from
the 1983 Reports of the Trustees of the
Medicare Trust Funds, that net
Medicare program costs would increase
by $30 million in FY 1985 and $65 million
in FY 19886 as a result of the NPRM. We:
made certain key assumptions,
concerning the number of HMOs and
CMPs expected to participate, and the
rate of growth in the number of
Medicare enrollees. We assumed that—

¢ Under existing contract provisions,
Medicare HMO enrollees would
increase at a rate of 10 percent annually,
half of which would be due to age-ins
(that is, due to persons already enrolled
in HMOs and CMPs becoming eligible
for Medicare).

* Under the NPRM, Medicare HMO
enrollees would increase at a rate of 15
percent annually: that is, five percent
more per year than under existing
coniracts.

* HMOs and HCPPs representing half
of the present Medicare HMO enrollees
would elect risk contracts.

* On the basis of covered services
only, risk-basis HM©s and CMPs would
opetate, on the average, at 80 percent of
what Medicare would pay on the basis
of reasonable costs and charges for
those services if they were furnished to
a given individual by providers and
suppliers in the {ee-for-service sector.

* HMOs and CMPs wauld enroll, age-
im, and convert relatively young people
who are seldom institutionalized or on
welfare; compared to the total Medicare
beneficiary population.

* Selective enrollment, discriminating
against higher-risk. higher-cost
beneficiaries, would be largely avoided
through administrative protections.

* HMOs and CMPs would
concenirate in urban areas with costs 15
percent above USPCC for Part A and 30
percent abave USPCC for Part B.

We pointed out that we believed the
cost estimates could be somewhat lower
if HMOs and CMPs were assumed on
the average to be operating at 85 percent

rather than 80 percent of the AAPCC, if
there were antiselection, and if the
HMO and CMP population growth rate
resulting from these regulations were 20
percent rather than 15 percent. and if
half of the new growth were to occur in
new HMOs and CMPs and ether than
existing plans where the conversion
option can be exercised. We also
explained that actual resulting net
Medicare program expenditures could
be higher than the estimates if persistent
biased selection were to occur.

As is clear from the above, we were
careful in the proposed rule to qualify
our assumptions and estimates, and to
explain that different assumptions
would yleld different estimates. Since
then, developments have shown the
vulnerability of any set of assumptions
that might be chosen for purposes of
making such estimates. For example,
recent reports show that dusing 1983 the
rate of growth of prepayment plans and
their enroliment, including Medicare
enrollment, far exceeded what we had
anticipated. The market for HMO and
CMP services may be much more
volatile, and hence unpredictable, than
it has been heretofore. Various
publications have also continned the
debate about the relative impact of
adverse (or favorable] selection on the
costs and savings experienced by
prepaid plans. For example, a recent
RAND Corporation report® gives
support to the HMO propenents who
argue thal efficient HMOs achieve
savings as a result of reduced hospital
utilization, prevenlive care, and the
cost-neutral and volume-neutral
financial incentives for physicians in a
prepaid group practice setting; However
it is not af all cleap that the study resul!s
could be generalized to a growing
population of Medicare enrallaes, or to
all types of prepaid plans,

We are also making changes from th
NPRM in these fimal regulations: that
could affect the behavior of HMOs in
ways not easily taken into agcount in
the estimating process. For example, by
revising the rules applicable to cost
contracts, we will prebably affect how
strongly HMOs cenverting from cost to
risk contracls would encourage cost
enrollees to convert o a risk basis. Due
to the two-for-one rule, this will also
affect their marketing targets for new
enrollees. For many of the provisions of
these regulations, even though the
direction of ingentives may he known,
the real degree of resulting behavior

*Manning, William G, and athers, “A Controlled
Trial of the Effect ol a Preguid Group Practice on
Use of Services.” New Englond fournal of Madicioe
Vol. 310, No, 23: June 7, 1984; pages 1508 1o 1510
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change is not predictable. Finally, the
recent enactment of Pub. L. 98-360 has
resulted in changes to the Medicare
statute that will affect HMO behavior,
including the provisions concerning
benefit stabilization and coordinated
open enrallment, the latler of which will
be implemented later,

Since it is not possible to develop a
reliable quantitative analysis and
comparison of the cos!s and benefits to
all the various affected parties, we have
Instead made an efforl to explain the
kinds of interactions, and the decisions
that those parties will have to consider.
Therefore, we believe that the approach
we have taken in the specific impact
discussions below is the best feasible.

D. Numbers and Types of Prepaid Plans
Farticipating in Medicare

Many potentially eligible HMOs and
CMPs have indicated their interest in
parlicipating under the amended section
1876 of the Act and these regulations.
The attraction of a prospeclive rate, an
opportunity to share risk, and
significantly fewer paperwork
requirements are the stated reasons for
such interest. Generally increased :
participation of HMOs and CMPs, and
increased Medicare enrollment in.
participating organizations can be
viewed as benefiting both those
organizations and the beneficiaries.

There are a number of different ways
that prepaid medical services may be
organized. The necessary common
clements are that the organization act
both as insuror and as a health care
delivery system. The organization may
furnish services directly, arrange to have
them furnished, or both. Same eligible
organizations own their own facilities,
including hospitals. Others provide
services primarily through the offices of
physicians who may also have a fee-for-
service practice. Generally, HMOs and
CMPs can be classified in terms of the
relationship of the organization to their
physicians, as follows:

* A stoff HMO or CMP delivers
services af one or more central locations
through its own physicians who are
employees of the plan;

* A group practice HMO or CMP.

ontracts with a group of physicians 1o
provide care sl one or more sites;

* Anindividual practice association
!PA) contracts with doclors in the
tommunity, who practice out of their
own offices and see HMO or CMP
members there; and

* A network HMO or CMP coniracts
with more than one medical group or
IPA organization to deliver care fo plan
members in different geographic
locations, Each medical group or IPA
provides a full range of comprehensive

benefits and is contractually linked to a
central point of accountability,
Sometimes network plans are classified
among IPAs,

Currently, there are ebout 335
prepayment plans operating in the
country, of which around 210 are
Federally-qualified HMOs. Most of
these prepayment plans do not currently
have Medicare HMO (or HCPP)
contracts. They receive Medicare
payments on the same basis as
physicians and other suppliers in the
community.

Under existing regulations, a
prepayment plan may participate in
Medicare as an HMO in three ways. A
Federally-qualified HMO may enter into
a cosl contracl; a risk-sharing contract:
or a risk-basis demonstration project. In
each of these cases, the plan would
furnish all services covered under Part
A and Part B. In addition, whether or not
it is a Federally-qualified HMO, a
prepayment plan may participate in
Medicare as an HCPP under section
1833(a)(1){A) of the Act, furnishing Part
B services only, and reimbursed on a
reasonable cost basis.

As of June 1, 1984, 133 prepayment
plans were participating in Medicare,
with numbers and enrollment as
follows:

rsm
of

Type of contract Number® | Modicare

o ooy

(thou-

sanade)
[ 0 LA G SR (=3 100
Flisk-shading conlract . 1 30
Arsk demonstration = % 170
D e e . ..
Total,. ! L'Kll 875
*Thoso ouctyce fowr s not oly oper-

g

The risk-basis demonstration HMOs
are currently paid at 95 percent of
AAPCC. When these regulations are
implemented, those demonstrations that
operate similarly to what the provisions
of section 114 of Pub. L. 97-248 provide
for will convért to new risk contracls.
We also expect & number of HMOs
currently parlicipating under cost
contracts and as HCPPs to choose to
convert to risk contracts. The one plan
currontly participating under 8 risk-
sharing contract may continue for up to
five years, or the organization may elect
either a risk or a cost conlract under
these regulations.

We eslimate thal in the next few
years, at least hall and perhaps as many
as two-thirds {150 to 200) of the existing
potential eligible organizations will
choose to participate in this program
under risk contracts subject to these
regulations. As a resull, we expect the

numbers of HMO cost contracts and
cost-reimbursed HCPPs may decling. In
addition, new potential eligible
organizations may be formed. However,
we have no basis on which to estimate
how many of these there may be.

E. Enrollment

As of June 19884, there were more than
14 million people enrolied in HMOs in
this country. This is roughly six percent
of the population. It is unlikely that in
the short run this proportion of the
Medicare population will enroll, There
are currently about 30 million Medicare
beneficiaries, of which about 1.8 miltion
would have to be enrolied in HMOs or
CMPs 1o achieve a comparable
percentage. Nonetheless, we do expect
these rules to resull in increased
Medicare enrollment in HMOs.

As of June 1984, there were about
875,000 Medicare beneficiaries enrolled
in HMOs and HCPPs, (Of these, about
200,000 are already paid for on a risk
basis under either an existing risk-
sharing contract or demonstrations,)
This represents an increase of about
145,000 just in the last year. Risk
demonsiration HMO enrollment alone
increased by more than 100,000 in the
year from June 1983 to June 1984. We
believe this demonstrates an increase in
both marketing to the Medicare
population and an increased willingness
of the elderly to enroll in prepayment
plans.

in the proposed rule, we projected
that in the next three to four years (the
time we expect it to take Tor this new
program to become fully implemented)
about 250,000 to 600,000 additional
Medicare beneficiaries would enroll in
HMOs and CMPs. This was not an
actuarial estimate. Estimation of the
total rate of growth undér both risk and
cost contracts is technically difficult,
because we were uncertain as lo the
extent to which the rate of growth of
risk enrollees would be at the expense
of the growth of cost enrollees.
Therefore, we made a projection stated
in terms of a wide range.

The recent increase in the rate of
growth of HMO enrollment suggests that
the NPRM estimate may have been
understated. Total national enrollment
in HMOs increased by 9.5 percent just in
the last 6 months of 1963, and Medicare
enrollment in prepayment plans
increased by nearly 20 percent in the
year ending in June 1984. Just continuing
these treads will resull in an increase of
over 600,000 in the next three years,
equaling the upper limit of the range of
the previous estimate. As a resull, we
now believe it is more realistic to expect
Medicare enroliment in these plans to
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increase by 400,000 to 800,000 over the
next three to four years.

Given these estimates, a series of
additional calculations can be made.

-Specifically, 400,000 to 800,000 new
enrollees spread throughout 150
participating HMOs means each HMO
would attract, on the average, 2,700 to
5,300 new Medicare enrollees. Since
average HMO enrollment is
approximately 47,000, this would
represent roughly a 5 to 10 percent
increase in enrollment for the average
HMO.

We believe that an HMO's ability to
attract new enrollees is dependent to
some extent on the stage of
development of the HMO, since size and
maturily appear strongly correlated to
recruitment capabilities. However, many
other factors are also important. For
example, size may work against an
HMO that has achieved great market
penetration in a locality, since a high
proportion of the potential enrollees
would already have been recruited.
Another important factor is the
marketing behavior of HMOs and CMPs,
A plan that views the level of Medicare
payment available as highly attractive,
and that has an energetic marketing
program, will probably be able to
achieve significant enrollment increases.
New IPA-type HMOs may be able to
attract “new” enrollees by recruiting
physicians who in turn enroll
beneficiaries who had been their regular
patients on a fee-for-service basis.

F. Effect on Other Providers and
Suppliers

Singce participating HMOs and CMPs
must furnish or arrange for at least all
Part A and Part B covered services for
Medicare enrollees otherwise available
in the geographic area, their expansion
in any particular locality has effects on
the physicians, hospitals, home health
agencies, and other providers and
suppliers of health care services in the
area. The nature and extent of these
effects are dependent on many factors
that will vary from organization to
organization and from area to area.
Some of these factors are:

* The organizational type of the HMO
or CMP;

¢ The relationship of the HMO or
CMP to local hospitals and other
providers and suppliers:

* The local market penetration of
prepaid organizations, both for the
general populace and the Medicare
population;

* The existence or absence of
competing prepayment plans;

* The marketing strategies adopted
by HMOs or CMPs; and

* The type and range of supplemental
benfits offered by an HMO or CMP.

Some fee-for-service physicians may
lose patients to eligible HMOs. As
shown above, we project they will lose,
in the aggregate, about 400,000 to 800,000
Medicare patients over the first three to
four years. This would represent less
than three precent of total Medicare
patients, and a much smaller fraction of
total patients. Nonetheless, in some
localities, the shift from fee-for-service
to prepaid plans could be substantial.

Although the impact on affected
physicians will be a fractional decrease
in caseload, we expect marketplace
adjustments to restrain the adverse
effects of such decreases in most cases.
For example, some physicians or
practices will be newly hired by or make
arrangements with HMOs or CMPs, and
most physicians losing patients will be
able to replace these patients with
others. Also, these regulations permit
reasonable cost contracts that might
prove attractive not only to HMOs but
also to fee-for-service physician groups
organized as IPA-type CMPs. In
response to our NPRM discussion of the
potential loss of patients by physicians,
one commenter pointed out thal, due to
the growth of such organizations, in
many cases 8 Medicare enrollee may
merely continue to see his or her
grevious primary and referral physician,

ut as a Medicare HMO or CMP
enrollee rather than as a fee-for-service
patient. In fact, this is common in the
individual practice association-type
organization, especially those located in
smaller communities and rural areas
where there is a limited supply of
physicians.

However, we expect that the primary
impact that these regulations will have
on the fee-for-service sector will be
more indirect. Economic behavior is the
result of the expectations of the parties
making individual choices. Thus, when a
prepayment plan begins or expands
operation, the behavior of other
providers and suppliers in that area is
governed initially by the effects they
expect could happen, as well as by
actual shifts in patients’ choice of
sources of services. As a result, some of
the effects of these rules will include
many decisions by physicians and
others concerning fee levels, services
offered, and so forth. For example, we
expect that the number of physicians
accepting assignment of their patients’
Medicare claims may increase in some
localities, irrespective of the incentive
for assignment provided by section 2306
of Pub. L. 98-389, discussed above.

HMO and CMP growth in an area will
affect the local hospitals in various
ways. Those hospitals that have

v

arrangements with the plans may be
able to ensure a certain level of
occupancy. A plan with high Medicare
enroliment could affect the Medicare
utilization of the hospitals with which it
deals. Of course, there are also
secondary effects on the hospitals that
do not have arrangements with the
HMOs or CMPs, such as reduction of
Medicare utilization. In addition, if
enrollee selection favored the
prepayment plan in an area, then less
healthy and more costly beneficiaries
would be receiving proportionally more
of their services from the fee-for-service
sector,

Non-hospital providers and suppliers
of Medicare covered services would be
affecled similarly to hospitals. Those
having arrangements with HMOs and
CMPs could experience significant
benefits. Those without such
arrangements may experience some
reduction of Medicare utilization, if a
significant number of beneficiaries
choose to enroll. This possibility was
clearly illustrated by the comments we
received from chiropractors,
psychologists, and others. The
supplemental benefits offered by HMOs
and CMPs could extend these effects o
services not covered by Medicare, such
as optical and dental practitioners. This
could also affect the demand for
Medigap insurance (which covers costs
of medical care not paid for by
Medicare, such as deductible and
coinsurance amounts) in areas in which
an eligible plan offered competitive
benefits.

G. Impact on Beneficiaries

Participation in a prepaid plan is
voluntary on the part of beneficiarics
The incentive 1o join will come only If
the HMO or other plan can offer
beneficiaries more coverage, lower
personal costs, or both, The regulations
do not dictate any one kind of health
care for the elderly and the disabled. On
the contrary, these regulations are
opening a whole new range of options
for their benefit and at their choice.

The elderly and the disabled, for the
most part, have had long-established
physician relationships, and have beeo
less likely to change the ways in which
they secure medical treatment than are
younger people. Historically,
prepayment plans have demonstrated
limited ability to enroll Medicare
beneficiaries. However, as noted above.
Medicare demonstrations have been
very successful in recent years in
enrolling Medicare beneficiaries. IPA-
type plans in particular are often able to
offer a beneficiary the benefits of
prepaid enrollment while continuing his
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or her relationship with a particular
physician.

We expect that the primary effects on
beneficiaries will be beneficial. In
particular; we expect that beneficiaries
will, on the average, have reduced out-
of-pocket expenses. Some plans may
offer financial advantages as part of
their supplemental benefits and
marketing strategies. Many plans will
offer coverage of services nol covered
by Medicare Part A or Part B, such as
physical examinations, prescription
drugs, and eyeglasses.

Of course, not all beneficiaries who
choose to enroll in an HMO or CMP will
be satisfied. Similarly, some
benefictaries who enroll in risk plans
will seek services out of plan, and will
become liable for the payment for those
services, However, we believe that the
opportunity for self-disenrollement will
afford these beneficiaries the freedom
they need to protect themselves.

H. Conclusion

In summary, we expect the following
types of changes 1o result from these
regulations in the short-term:

* Some HMOs currently participating
on a cost basis will convert to a risk
DasIs,

* Some HCPPs currently participating
only for provision of Part B services will
convert to HMO or CMP status.

* Some potential eligible
organizations will newly enter the
program as HMOs or CMPs,

* The rate of HMO enrollment
increase will accelerate.

* Increased Medicare enrollment in
HMOs and CMPs will result in a decline
in HCPP enrollment.

* Risk-basis organizations will
significantly increase their Medicare
enroliment.

* Some cost-basis organizations
subject to the “two-for-one" rule may
iimit their marketing efforts to Medicare
beneficiaries while they assess their
potential conversion to risk basis
reimbursement.

* Many, but not all, current nonrisk
'x nrolleers will choose to convert to risk
basis, as a result of the opportunity for
increased benefits.

Over the longer term. perhaps in five
'0 ten years, we expect a number of
idditional consequences:

* Inpatient hospital utilization for
.’\1 edicare enrollees will be significantly
‘ower than for beneficiaries receiving
services solely from the fee-for-service
sector,

B To the extent that selection
‘“avorable to the prepsyment plans is
avoided, the total cost of care for
Medicare enrollees will be lower than it
would have been had we paid for all

services on the basis of fee-for-service
costs and .

¢ In the long run, if selection
favorable to prepayment plans does not
preveat it, the incentives for HMOs and
CMPs to furnish care economically
could result in program savings,

* The competition of prepayment
plans will significantly affect the fee-for-
service seclor, which will:

—Attempl to demonstrate that it too can
be ecanomical and efficient; and

—Restrain its increases of costs and
charges;

* Many HMOs and CMPs will
develop supplemental benefit packages
that will afford improved benefits to
Medicare enrollees.

* The availability of Federal risk-
based payments will increase the rate of
growth of prepayment plans, making
their services and benefits increasingly
accessible to both the Medicare and
non-Medicare population.

Some of these changes will result in
costs, others in savings. For example, as
discussed above, conversion of
enrollees from cost to risk contracts will
resull in initial increases in program
expenditures. In addition, savings will
result from new enrollees only to the
extent that they represent enrollment
that would not have occurred in the
absence of these regulations, and they
are representative of the fee-for-service
beneficiaries in the geographic area
served. Ultimately, the increase of
prepaid enrollment due to the
advantages of risk-based contracts,
changes in the fee-for-service sector,
and effective avoidance of biased
selection should result in progressive
savings sufficient to offset the potential
costs, Although the magnitude of these
effects is inestimable, and we cannot
confidently quantify either the costs or
benefits éxpected lo result from these
regulations, we are confident that the
benefits will substantially outweigh the
costs, Thus, we believe that this
document meets the objectives pf
Executive Order 12291 and the
Regulatory Flexibility Act.

VIIL. Other Required Information

A. Waiver of Proposed Rulemaking for
Certain Sections

In section IV, of this preamble, we
noted that sections 2322 and 2350 of Pub.
L. 98-369 made four amendments to
sections 1861 and 18786 of the Act. Three
of the four amendments, that is, those
dealing with services by clinical’
psychologists in risk organizations, with
direct payments to SNFs, and with the
establishment of benefit stabilization
funds, are being implemented in this
final rule in § $17.416, § 417.588, and

§§ 417.401, 417 442, 417.592, and 417.594-
417.597 respectively.

Generally, we Issue a notice of
proposed rulemaking and provide a
period for public comment before
implementing amendments to the law
through regulations. However, we may
waive this procedure if it would be
impractical, unnecessary, or contrary to
the public interest.

In § 417.416, we provide that clinical
psychologists will be permitted to
furnish services in risk organizations
without the direct personal supervision
of a physician. This establishes an
option for risk organizations that did not
exist prior to enactment of Pub. L. 98-
369. In § 417.588, we specify that risk
organizations may elect to have HCFA
pay SNFs directly for services provided
to Medicare enrollees, under the
auspices of the organization, in the same
manner that we directly pay hospitals
for inpatient services provided 1o
Medicare enrollees. Both of these
provisions constitute beneficial options
to risk organizations in terms of reduced
paperwork and management practices.
In view of the fact that Pub. L. 88-369
was enacted on July 18, 1984, we believe
it would be advantageous to risk
organizations to have regulations in
place so that these provisions can be
implemented as soon as the regulations
in Subpart C of 42 CFR Part 417 are
effective.

The remaining revisions made to these
regulations concern the provisions of
section 2350(b) of Pub. L. 98-369. This
amendment authorizes us to allow a risk
organization to have placed in a benefit
stabilization fund a part of the value of
the additional benefits it is required to
provide to its Medicare enrollees. This
fund would be used to stabilize and
prevent undue fluctuation in the
additional benefits afforded in
subsequent contract periods. We may
not approve the establishment of a
benefit stabilization fund for any
contract period beginning later than July
18, 1988.

This provision constitutes a beneficial
option to risk organizations and their
Medicare enrollees in terms of
protection against having to decrease
the additional benefits the organizations
provide to those enrolless or increase
premium changes from one contract
period to the next, if the organization's
original estimate of its ACR or
enrollment figures for its contract period
is incorrect. In addition, a benefit
stabilization fund is of most use to an
organization during its first contract
periods, before it has gained experience
in the program. Therefore, for these
organizations, it would be beneficial to
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have this provision included in this final
rule so that the stabilization fund option
is available as they begin their first
contract period with us under the
provisions of these new regulations.

Finally, since no stabilization fund
may be established for any contract
period beginning later than July 18, 1988,
the garliest possible implementation of
this provision will allow the longest
period of time risk organizations have to
take advantage of its benefits, We
would also like to note that several of
the potential eligible organizations that
commented on the NPRM are in favor of
including this provision in the final
regulations. Therefore, for the above
reasons, we conclude that it would be
contrary to the public interest to delay
implementation of these several
provisions until a rulemaking proceeding
is completed. However, we are
providing a 30-day comment period so
that interested parties may comment on
the regulations issued under sections
2322 and 2350 (b) and (¢) of Pub. L. 98-
3689,

B. Waiver of 30-Day Delay of Effective
Date

As discussed previously, section
114(c) of Pub. L. 87-248 states that the
provisions of section 1876 of the Act
must apply with respect to services
furnished on or after the first day of the
month after the month in which the
Secretary notifies Congress that she is
reasonably certain that the methodology
for determining the prospective rate
based on 95 percent of the AAPCC is
developed and can be implemented.
Since the Secretary provided Congress
with this certification during the month
of January 19885, the statutory effective
date of these provisions is February 1,
1985. As & practical matter, we would be
unable to implement this final rule by
February 1, 1985 if we were to provide
the customary 30-day delay in the
effective date. Therefore, we find good
cause to waive the delay in the effective
date.

C. Public Commenis

As discussed above, we are inviting
comments on certain regulations in this
final rule that implement Pub. L. 98-369
and that were not proposed in the
NPRM published on May 25, 1964.
Because of the large number of
comments we receive, we cannot
acknowledge or respond to them
individually, However, we will consider
all comments on §§ 417,401, "Benefit
stabilization fund™; 417.416(d)(2)
417.442(b)(2); 417.586; 417.592(c)(2):
417.594(b)(5); 417.596; and 417.597 that
are received by the date specified in the
"Dates” section of this preamble. If, asa

result of these public comments, we
conclude that changes in these final
regulalions are needed, we will respond
to the comments and include the
changes in a fulure Federal Register
publication,

All other provisions included in these
final regulations were proposed in the
NPRM, and we are responding in this
document to comments received on
these provisions, Therefore, if another
Federal Register publication is
necessary, we expect to address only
commnnts about the regulations that
implement sections 2322 and 2350 (b)
and {c) of Pub. L. 88-369, as listed above.

D. Paperwork Burden

The following sections of this rule
contain information collection
requirements:

417.412(b)

417.413(0)

417.414(b)(3)
417.418(c}(4)

417.424(b)

417426

417.428(a)

417.430(b)

417.432(e)

417436

417 444 a)(1)(iii)
417,446 (b) and [c)
417.454(b)
417.400{a(1)-{a)(4)
$17.460(a)(6)(iv)
417480 (b) and (¢)
417474

417476

417480

417 481

417.486(a)

417 488

417.302 (a) and (b)
417.494 {(8)(2) and (a)(3)
417.494(c)

417.520 (b)(2) and (b)(3)
417.522 (a) and (b)(4)
417.532.4d) and (e}(3)
417.546

e a)

417.5606(b)
417,568 (a), {b), (d), and (e)
417,570 (b) and (c)

417.572 (ayand (c)
417.576(b)

417 .586{a}(2)

417.502(d)

417.5094

417.5096

417.604 (c)

417.808 (a) and (b)
417.810 (a), [b). (c). and (&)
417,620

417,624

417.050

417,062 (a) and (b)
417.801{¢)

417,808 (b) and (c)
417.810(h)

We have submitted an information
collection request to the Executive
Office of Management and Budget for

approval of these requirements under
section 3507 of the Paperwork Reductioy
Act of 1980 (44 U.S.C. 3507). A notice
will be published in the Federal Register
when approval is obtained.

List of Subjects
42 CFR Part 405

Administrative practice and
procedure, Certification of compliance
Clinics, Contracts (Agreements), End-
Stage Renal Disease (ESRD), Health
care, Health facilities, Health
maintenance organizations (HMO),
Health professions, Health suppliers
Home health agencies. Hospitals,
Inpatients, Kidney diseases,
Laboratories, Medicare, Nursing homes
Onsite surveys, Outpatient providers,
Reporting requirements, Rural areas, X-
rays.

42 CFR Part 417

Appeals, Competitive medical pla:
(CMP), Contracts, Eligible organization,
Health care prepayment plan (HCPP)
Health maintenance organization
(HMO), Medicare.

42 CFR Chapter IV, Subchapter B is
amended as set forth below:

1. The table of contents for Chapter IV
is amended by adding a new Part 417 to
Subchapter B to read as follows:

CHAPTER IV—HEALTH CARE
FINANCING ADMINISTRATION,
DEPARTMENT OF HEALTH AND
HUMAN SERVICES

- » » . .

SUBCHAPTER B—-MEDICARE PROGRAMS

Part

417 Health Maintenance Organizations
Competitive Medical Plans, and Health
Care Prepsyment Plans

11. Part 405 is amended as follows:

PART 405—FEDERAL HEALTH
INSURANCE FOR THE AGED AND
DISABLED

A. The table of contents of Part 405
Subpirt F is amended by removing
§ 405.892.

B. The table of contents of Part 405
Subpart T is redesignated as the tables
of contents of the new Subparts B and D
in the new Part 417.

C. Part 405, Subpart B is amended as
follows:
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subpart B—Supplementary Medical
Insurance Benefits; Enroliment,
Coverage, Exclusions, and Payment

1. The authority citation for Subpurt B
s revised to read as follows;

Authority: Secs. 1102, 18311643, 1861, 1862,

1856, 1871, 1877, and 1881 of the Social
Security Act (42 U.S.C, 1302, 1395§-1395v,
1395x. 1365y, 1385¢¢, 1395hh, 1395nn, and
1395t

2. Section 405.241 is revised to read as
follows:

£405.241 Payment of supplementary
medical Insurance benefits to prepayment
organizations.

A prepayment organization that has
not qualified as a health cuare
prepayment plan (HCPP), health
maintenance organization (HMO), or
competitive medical plan {CMP) will be
paid through its Medicare carrier, for
Purt B services furnished to its Medicare
enrollees, on the basis of reasonable

harges in accordance will § 405.240 and
§ 405,251, These organizations will be
peid 80 percent of reasonable charges
ilter subtracting their enrollees’
leductible amounts and taking the other
limitations under Part B into

sideration. (See 42 CFR Part 417 of
this chapter for applicable definitions

nd regulations governing
eimbursement of HCPPs, HMOs, and
CMPs.)
D. Part 405, Subpart F is amended as

follows:

Subpart F—Notice, Election and
Agreements

1. The authority citation for Subpart F
s revised to read as follows:

Authority: Secs. 1102, 18186, 1842, 1861{u),
1904, 1868, 1871, and 1881 of the Social
Security Act (42 U.S.C. 1302, 1395h, 136850,
1395x(u), 1395aa, 1305cc, 1395hh, and 1395rr),

less otherwise noted.

2. Section 405.692 is revised and
redesignated as new § 417.801, as set
forth below in the new Part 417, Subpant
D P

E. Part 405, Subpart T is amended as

follows:

Subpart T—Health Maintenance
Organizations

l. The authority citation for Subpart T
reads as follows:

Authority: Sec. 1102, 1833(a){IA). 1871,
1874, and 1670 (42 U.S.C. 1302, 13951 {a}{{I{A).
1395hh, 1305kk and 1395mm),

_ 2 Subpart T is redesignated as new
subparts B and D of new Part 417,
Health Maintenance Organizations,
Competitive Medical Plans, and Health
Lare Prepayment Plans, as follows
[Subpart A of new Part 417 is reserved):

/

(&) Sections 405.2001 through 405.2002
are redesignated as new §§ 417.201
through 417.282 in a new Subpart B of
Part 417 and all internal cross-references
are corrected.

(b) The uncoded internal heading
immediately preceding § 405.2003 is
removed; § 405.2093 and §§ 405.2094
through 405.2098 are revised and
redesignated as § 417.800 and §§ 417.802
through 417,810 respectively, in the new
Part 417, Subpart D as set forth below.

These redesignations are set forth in
the table below:

REDESIGNATION TABLE FOR 42 CFH 405.2001
THROUGH 405 2098 (PART 405, SUBPART T)

Old secton New section
4052001 .. e 417.200
406 2002 o= 417202
405.2003. 417.209
L S - - — 417204
40852005 .. - i 417.208
4052007 Q77
A0S 2020 . — - 417220
4052021 . el 417020
4052022 a7222
4052020 — i Lo $H17.22
4052024 417.224
4052025 17228
4052028 £17.228
4052029 . 17229
4052030 . 417.230
052001 . ﬂ 417N
A0S2002 = - a7
4052033 = p—— 417253
405 2004 . - oty _‘ 417204
40% 2035 h 417234
205 2006 w— 4172228
#05.2007 —_— Jd N7
4052038 S R BSTT
4052000 . - 22 - o H729
TS o N s et - 417240
05,2041 — 4117241
405 2042 — i 417242
QU s ottt it i 41729
4052044 o AT 244
405 2045 —~ 417245
405.2046 . B o | e T it — 417248
405,2047 A17.247
4052040 . e i - ot 417249
4052080 . = i — 41725
052081 .. 417251
4052052 . — — 17252
4052053 . — = =T A 417225
405.2054 417,254
4052056 417256
405.2056 . — — A172%8
4052056 . — AV7.258
4085 2060 .. 417260
405 2061 .. el 417281
405 2062 . il o el == A 782
ADEZO8I ... A17263
AGS.2065 ... - 417285
4052006 . = =t 417,266
A05 2067 . — — 417267
405 2008 .. 417.268
Ly S— SV— 417269
A052070. - £17.270
A0S 2072 - 417272
AG5.2073 . 9727
4052074 . JTME A 412274
4052075 = £17.275
£05.2076 . L1720
05077 - W e
405.2078 & L = T3 A17.276%
4052070 = T —— 4V7.279
A I o 417.280
P _I 417,201
405.2082 : 7282
405.2083 .. i — 417.283
4052084 . 417284
4052085 - - e 417265
Lo % P ——— — i £17.288
4052087 417287
4052088 ... - == — 417268
405 2089 iz i 417 2609

REDESIGNATION TABLE FOR 42 CFR 405.2001
THAOUGH 4052088 (PART 405, SusPART
T)—Continued

Ol secton New secton

A417.290
a7,
417292
* 417800
417.802
417804
A17.800
417.608
417810

! Socton 417,801 was redesignated from 42 CFR 405.892.

3. Redesignated § 417.201 is amended
by redesignating paragraph (b) as
paragraph [¢) and adding a new
paragraph (b) to read as follows:

§417.201 Health maintenance
organizations; general,

(b) Other applicable regulations.
Subpart C of this part contains
regulations and effective dates
applicable to organizations qualifying
for Medicare payments under section
1876 of the Act as amended by section
114 of Pub. L. 97-248 (Tax Equity and
Fiscal Responsibility Act of 1982).

4. In redesignated § 417.242, paragraph
(g} is amended by revising paragraphs
{g)(1) and (g){2) and corrected by adding
paragraph (g)(3), and paragraph (h) is
revised to read as follows:

§ 417.242 Aliowable costs,

. »

(g) Physivians' services under,
arrangements. (1) The amount paid by
an HMO to a physician group (organized
on a group-practice or individual-
practice basis) for physicians’ services,
and for other covered Part B services,
furnished under arrangements {as
described in § 110,104 of this title), is an
allowable expense to the extent it is
reasonable,

(2) The amount paid by an HMO on a-
fee-for-service basis to physicians and
other suppliers and to a physician group
organized on an individual-practice
basis for physicians' services and other
covered Part B services furnished under
arrangements (as described in § 110104
of this title) is an allowable expense to
the extent it is not in excess of the
reasonable charges, as defined in
Subpart E of Part 405 of this chapter,
Therefore, payment is limited to the
amount that would otherwise be paid if
the services were furnished by the
physician group {or by similar
physicians, practitioners, or suppliers) to
Medicare beneficiaries who are nol
enrolled in the HMO. The same
limitation also applies to the amount
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paid by the HMO for such covered
services furnished under arrangements
with a physician, physician-directed
clinic, or a supplier of services.

(3) However, an exception to the
reasonable charges limitation described
In paragraph (g)(2) of this section is
permitted, if the HMO demonstrates to
HCFA's satisfaction that the physician
group organized on an individual-
practice basis has an agreement that
includes acceptance by the members of
the physician group of effective
incentives, such as risk-sharing or other
financial incentives, designed to avoid
unnecessary or unduly costly utilization
of health sérvices. In such cases, the
amount of physiclan compensation paid
by an HMO is an allowable expense to
the extent it is reasonable.

{h) Provider services through
arrangements. The cost incurred by an
HMO for covered services furnished by
a provider through arrangements (see
§ 110.104 of this title and § 405.2043(b))
are allowable to the extent that such
cost would be allowable and
reimbursable pursuant 1o Subpart D of
Part 405 of this chapter unless the HMO
can demonstrate lo the salisfaction of
HCFA that payment in excess of the
reasonable cost allowed pursuant to
such Subpart D of Part 405 of this
chapter is justified on the basis of
advantages gained by the HMO. For
example, if an HMO has an arrangement
with a provider of services located
outside the HMO's enrollment area that
is not related to the HMO by common
ownership or control, payment for the
provider's charges to the HMO for
cavered services (rather than the
provider’s reasonable cost as
determined under Subpart D of Part 405
of this chapter] may be justified if; The
provider furnishes services to enrollees
of the HMO on an infrequent basis; the
charges represent an insignificant
amount of total reimbursement to the
HMO by the program; and the charges
do not exceed the customary charges by
the provider to iis other patients for
similar services, The advantages gained
under this arrangement include 2 more
timely final settlement with the HMO
and the elimination of administrative
costs necessary to determine the
provider's reasonable cost for these
services. An advantage gained
represents a real and tangible benefit
received by the HMO for the excess cost
incurred. Any such excess payment is
also subject to other applicable
requirements of Part 405 of this chapter,
including tests of reasonsbleness.

5. Subpart C is added to new Part 417
and Subpart D (as redesignated and
revised above} iz set forth to read:

Subpart C—Health Maintenance
Organizations and Competitive Medical

Sec.

417400 Basis and scope.
417401 Definitions.
417402 Effective date.

Eligibility and Contracting Requirements and
Conditions

417.404 Introduction.

417,406 Eligible organization
determinations.

417407 Definition of an eligible
organization.

417.408 Contract application process.

417410 Qualifying conditions: General.

417412 Qualifying condition:
Administration and management.

417413 Qualifying condition: Operating
experience and enrollment.

417414 Qualifying condition: Range of
services,

417416 Qualifying condition: Furnishing of
services,

417418 Qualifying condition: Quality
assurance program. -

Enroliment, Entitlement, and Disenroliment

417420 Basic rules on enrollment and
entitlement.

417422 Eligibility to enroll in an
organtzation.

417424 Denial of enrollment.

417426 Open enrollment requirements.

417428 Markeling activities,

417430 Application procedures.

417432 Conversion of enrollment.

417434 Reearoliment.

417436 Membership rules for enrollees.

417440 Entitlement to health care services
from an organization.

417442 Risk organizations: Conditions for
provision of additional benefits.

417444 Special rules for current, nonrisk
Medicare enrollees of an organization
under a risk contract.

417448 Two-for-one enrollment criteria.

417448 Restrictions on obtaining services
for Medicare enrollees of risk
organizations.

417450 Effective date of coverage.

417452 Liability of Medicare enrollees.

417454 Charges to Medicare enrollees.

417456 Refunds to Medicare enrollees.

417458 Recoupment of uncollected
deductible and coinsurance amounts,

417460 Disenrollment of beneficiaries and
termination of payments to an
organization.

Cootract Requirements

417470 Basis and scope.

417472 Basic contract requirements,

417474 Eifective date and term of contract.

417476 Waived conditions.

417478 Requirements for other laws and
regulations,

417480 Maintenance of records: Reasonable
cost organizations.

417481 Maintenance of records: Risk
organizations.

—

S

417482 Access to facilities and records.

417484 Requirement applicabie to relatod
entities.

417488 Disclosure of informatian and
confidentiality.

417.488 Written notice of termination.

417400 Renewal of contract.

417,402 Nonrenewal of contract.

417494 Modification or termination of
contract.

of Owoership and Laasing of

Facilities

417,520 General provisions,

417.521  What constitutes chunge of
ownership.

417.522 Novation agreement requirements

417523 Effect of leasing of an organization’
facilities,

General Reimbursement Rules

417.524 Payment to eligible organizations
General

417.528 Pay‘mcnt for covered services
417.528 Payment for covered services—
Medicare and primeary payor.

Reasonable Cost Reimbursement

417.530 Basis and scope.

417.531 Hospice care services.

417.532 General considerations,

417.533 Part B carrier responsibilities

417534 Allowable costs.

417.538 Provider cost reimbursement
principles applicable to the
organizations,

417538 Enrollment and marketing cos!s

$17.540 Membership costs.

417.542 Reinsurance costs.

417.544 Physicians’ services fumished
directly by the organization.

417.548 Physicians’ services and other Part
B supplier services furnished under
arrangements.

417548 Provider services through
arrangements.

417550 Special Medicare program

ts.

requirements.

417,552 Cost apportionment: General
provisions.

417554 Apportionment: Provider services
furnished directly by the organization

417,556 Apportionment: Provider services
furnished by the organization through
arrangements with others.

417,558 Emergency and urgently needed
services, and out-of-area services for
which the organization assumes financlal
responsibility: Sources of payment

417.560 Apportionment: Part B physician
and supplier services.

417.562 Weighting of direct services
fumished by physicians and other
practitioners, :

417564 Apportionment and allocation of
sdministrative and general costs.

417566 Other methods of allocation and
apportionment.

417.568 Adequate financial records,
statistical dita, and cost finding.

417.570 Interim per capiia payments.

417572 Budget and enrollment forecas!, and
interim reporis.

417,574 Interim settlement.

417.578 Final settlement.
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Risk Reimbursement

17500 Basis and scope.

417562 Definitions applicable to nsk
reimbursement,

417584  Payment 1o organizations with risk
contracts,

417585  Exception for hospice care services,

417586 Organization option: Psyment to

hospitals and SNFs,

417568 Computation of adjusted average
per capita cost (AAPCC).

417590 Compulation of the average of the
per capite rates of payment.

#17592  Determination of required
additional benefits,

$17.594  Computation of ACR.

500 Establishment of a benefit

stabilization fund.

117587 Withdrawal from a benefit
stabilization fund.

417598 Annual enrollment recon ciliation,

Benelicdlary Appeals

417600 Scope.

417.002 Definitions applicable to beneficiary
appeals.

417604 General provisions.

4170608 Initial determinations.

17608 Notice of adverse initial
delermination.

417610 Parties to the initial delermination.

417612  Effect of initial determination.

417.014 Right to reconsideration.

417618 Request for reconsiderntion.

417.618  Opportunity 1o submit evidence.

417620 Responsibility for reconsideration.

417622 Reconsidered determination.

417.624 Notice of reconsidered
determination.

§$17.628 Effect of reconsidered
determination.

417628 Hearings: Ceneral.

417.830 ' Right to henring.

417032 Request for hearing.

417634 Appeals Council review

417636 Court review.

417638 Reopening determinations and
decigions.

Contract Appeals

417640 Determinations subject to appeal.

417.642 . Administrative actions that are not
initisl determinations.

417544 Notice of initlal determination.

417646  Eifect of initial determination,

417648 Right (0 request reconsideration.

417650 Request for reconsideration.

41176852 Opportugity to submit evidence.

7 Reconsidered determination.

7656  Notice of reconsidercd

determination,

$17.656  Effect of recunsidered
delermination,

417.660 Right to a hearing.

117662 Reguest for hearing,

47664 Postponement of effective date of
initial determination.

117066 Designation of hearing officer,

Disqualification of hearing officer.

17.670  Time and place of hearing.

Y7672 Appointment of representatives,

Authority of representatives.

417676 - Conduct of hearing.

417678 Evidence.

$17.080 - Witnesses,

17582 Discovery.

.
3

i
pe

Sec.

417,684 Prehearing.

417,680 Record of hearing.

417,688 Authority of hearing officer.

417680 Notice and effect of hearing
decision.

417.882 Reopening of initial or reconsidered
determination or decision of a hearing
officer,

417084  Effect of revised determination.

Subpart D—Health Care Prepayment Plans

417.800 Reimbursement of health care
prepayment plans; definitions and basic
rule

417801 Agreements between HCFA and
health care prepayment plans,

417802 Allowable costs.

417804 Cost apportionment.

417.806 Financial records, statistical data,
and cost finding. :

417,808 Interim per capita payments.

417.810 Final settlement.

Authority: Secs. 1102, 1833{a){1){A),
1861(s}(2)(H), 1871, 1874, and 1876 of the
Social Security Act as amended (42 US.C.
1302, 13051(a)(1)(A). 1385x(s)(2)(H), 1395hh.
1395kk, and 1395mm); section 114(c] of Pub. L.
87-248 (42 U.S.C. 1395mm nota); and section
1301 of the Public Health Service Act (42
U.S.C. 300e).

Subpart A—{Reserved)

Subpart B—Health Maintenance
Organizations

Subpart C—Health Maintenance
Organizations and Competitive
Medical Plans

§ 417,400 Basis and scope.

(@) Statutory bosis. The regulations in
this subpart implement section 1876 of
the Act as amended by section 114 of
Pub. L. 97-248. Section 1876 of the Act
authorizes Medicare payments to HMOs
and competitive medical plans (CMPs)
through contracts under which the
HMOs and CMPs are reimbursed for
furnishing covered services to Medicare
beneficiaries.

(b} Scope. This subpart sets forth the
requirements an entity must meet in
order to ealer into & contract with HCFA
as an HMO or CMPto be reimbursed,
through capitation payments, for
services furnished to Medicare
beneficiaries who are enrolled with the
HMO or CMP. It also specifies the
principles that apply for each of the two
methods for reimbursing HMOs and
CMPs: reimbursement on a risk basis
gnd reimbursement on a reasonable cost

asis,

§ 417,401 Definitions.
As used in this subpart, unless the
context indicates otherwise—
Adjusted average per caopita cost
(AAPCC) means an actuarial estimate
made by HCFA in advance of an

organization’s contract period that
represents what the average per capita
cost to the Medicare program would be
for each class of the organization's
Medicare enrollees if they had received
covered services other than through the
organization in the same geographic
area or in a similar area.

Adjusted community rate (ACR) is the
equivalent of the premium that a risk
organization would have charged to
Madicare enrollees independently of
Medicare payments using the same rales
as charged to non-Medicare enroliees if
the benefit package was limited to
covered Medicare services,

Arrangement or arrangements means
8 written agreement executed between
an eligible organization and another
entity in which the other entily agrees to
furnish specified services to Medicare
enrollees of the organization, but the
organization retains responsibility for
those services. Under an arrangement,
Medicare payment to the organization
discharges the beneficiary's obligation
to pay for the service,

Benefit stabilization fund means a
fund established by HCFA at the
request of an eligible organization with
a new risk contract to withhold a
portion of the per capita payments
available to the organization for
payment in a subsequent contract period
for the purpose of stabilizing
fluctuations in the availability of the
additional benefits provided by the
organization to its Medicare enrollees.

Current demonstration project
Medicare enrcllee means an individual
who, on the effective date of these
regulations, is—

{a) Enrolled with an HMO or CMP
that is furnishing services pursuant to an
existing demonstration project; and

(b) Entitled to benefits under part A
and B of Medicare or enrolled for Part B
only.

Current nonrisk Medicare enrollee
means—

(a) An individual who, with respect to
an eligible organization that has an
existing cost contract, is enrolled with
that organization on the effective date of
these regulations, and is entitled 10
benefits under Parts A and B of
Medicare or is enrolled in Part B only;
and

(b} includes Medicare enrollees who
disenroll and later reenroll in the same
eligible organization.

Current risk Medicare enrollee means
an individual who, on the effective date
of these regulations, is—

{a) Enrolled with an HMO having an
existing risk-sharing contract; and
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(b} Entitled to benefits under Parts A
an;! B of Medicare or enrolled in Part B
only.

Eligible organization or arganization
means a public or private entity that is
either an HMO or a CMP and meets all
the applicable requirements of section
1876(b) of the Acl. (See § 417.407.)

Emergency services means covered
inpatient or outpatien! services that are
furnished by an appropriate source
other than the organization and—

(a) Are needed immediately because
of an injury or sudden illness, and

{b) The time required to reach the
organization’s providers or suppliers (or
alternatives authorized by the
organization) would have meant risk of
permanent damage to the patient's
health.

These services are considered to be
emergency services as long as transfer
of the enrollee to the organization’s
source of health care or designated
alternative is precluded because of risk
to the enrollee’s health or because
transfer would be unreasonable, given
the distance involved in the transfer and
the nature of the medical condition.

Enrollee means an individual who is
enrolled in an HMO or a CMP to receive
health care services on a prepaid
capitation basis.

Entity with an existing cost controct
means an entity that, on the effective
date of these regulations, does not have
in effect an existing risk contract or an
existing demonstration project and—

(a) Has in effec! a contract that is
entered into under section 1876 of the
act that was in effect prior to the
effective date of these regulations (that
is, & cost contract under Subpart T of
Part 405 of this chapter); or

(b) is reimbursed on a reasonable cost
basis under section 1833{a)(1)(A) of the
Actl.

Entity with an existing risksharing
contract means an entity that, on the
effective date of these regulations, has
in effect a contract entered into under
section 1876(i)(2)(A) of the Act as in
effect prior to the effective date of these
regulations (that is, a risk-sharing
contract under Subpart T of Part 405 of
this chapter).

Existing demonstration project means
a demonstration project under section
402 of the Social Security Amendments
of 1967 (42 U.S.C. 1385b-1) or section
222(a) of the Social Security
Amendments of 1972 (42 U.S.C. 1395b-1
(note)), relating to the provision of
services for which payment is made
under Medicare on a prospectively
determined basis.

Geographic arec means the area
found by HCFA to be the area within
which the organization furnishes, or

arranges for furnishing, the full range of
services that it offers to its Medicare
enrollees,

Medicare enrollee means an
individual who is entitled to Medicare
benefits (Part A and Part B or Part B
only) and whao has been identified on
HCFA records as an enrollee of an
eligible organization that has a contract
under section 1876 of the Act.

New Medicare enrollee means an
individual who—

(a) Enrolls with an organization after
the date on which the organization first
enters into a risk contract under this
subpart;

(b) Is entitled to both Part A and Part
B benefits under Medicare or Part B
benefits only at the time of the
enrollment; and

(c) Was not enrolled with the
organization at the time the individual
became entitled to benefits under Part
A, or eligible to enroll in Part B of
Medicare.

New risk contract means a conlract
entered into under section 1876(g) of the
Act (that is, a risk contract under this
subpart).

Reasonable cost reimbursement
contract means a contract entered into
under section 1876(h) of the Act (that is,
& cos! contract under this subpart).

Urgently needed services means
covered services required in order to
prevent serious deterioration of an
enrollee’s health that results from an
unforeseen illness or injury if—

{a) The enrollee is temporarily absent
from the organization's geographic area;
and

{b] Receipt of the health care service
cannot be delayed until the enroliee’s
return to the organization's geographic
area.

§417.402 Effective date.

Under section 114{c) of Pub. L. 97-248,
this subpart was effective on the first
day of the first month after the month in
which the Secretary certified that the
AAPCC methodology, as described in
§ 417.588, could be implemented. Based
on this provision, the effective date of
this subpart is February 1, 1985.

Eligibility and Contracting Requirements
and Conditions .

§ 417.404 Introduction.

(a) General requirements. In order to
participate as an eligible organization
under Medicare an entity must—

(1) Establish tha! it is an eligible
organization; and

{2) Satisfy the contract requirements
for an eligible organizalion to enter into
a contract with HCFA.

(b) Applicable regulations. (1)
Sections 417.406 and 417.407 set forth

the requirements an entity must meet 1o
be determined to be an eligible
organization. These determinations are
made by the Assistant Secretary for
Health of the Department,

(2) Sections 417,408 through 417.418
set forth the requirements and
conditions that an eligible organization
must meel in order to enter into a
contract with HCFA. Regulations
dealing with the contents of the contracy
are specified in §§ 417.470 through
417 .494.

§ 417.406 Eligible organization
determinations.

(&) Responsibility for making
determinations. (1) The Assistant
Secretary for Health of the Departmen:
has the responsibility for determining if
an entity is an eligible organization.

{2) The Assistant Secretary for Health
will use the procedures set forth in
§ 110.605 (a) through (d).of this title in
determining whether an entity meets the
definition of a competitive medical plan
as set forth in § 417.407(b). For purposes
of this paragraph, references in those
sections to “qualified HMO" are deemed
references to “competitive medical
plan” and references to requirements for
qualification are deemed references to
the requirements contained in the
definition of “competitive medical plan”
except that the third sentence of
§ 110.605(a) applics only to HMOs and
not to CMPs.

(3) The Assistant Secretary for Health
will, upon completion of the
determination, certify in writing to
HCFA whether the entity meets the
definition of an eligible arganization as
set forth in § 417.407.

(4) HCFA will not act on any reques!
made by an entity to contract under
section 1876 of the Act until HCFA
receives the certification from the
Assistant Secretary for Health.

(b) Oversight of continuing eligibility
(1) The Assistant Secretary of Health is
responsible for overseeing an entity's
continuing compliance with the
definition of an eligible arganization as
sel forth in § 417.407.

(2) If the Assistant Secretary for
Health notifies HCFA that an entity no
longer meets the definition of an eligible
organization, HCFA will terminate the
entity’s contract as specified in
§ 417.494(b)(iii).

§417.407 Definition of an eligible
organization.

(a) State law. To qualify as an eligible
organization, an entity must be
organized under the laws of any State
and be either an HMO or CMP under
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peragraphs (b) or (c} of this section,
respectively.

(b) Health maintenance organization
(HMQ). An HMO is a legal entity that is
2 qualified HMO as defined in section
1301(d) of the Public Health Service
(PHS) Act. The PHS regulations for
quslified HMOs are set forth in Subpart
A of Part 110 of this title.

(c) Competitive medical plan (CMP).
A CMP is a legal entity that meets the
following requirements:

(1) Except as specified in paragraph
(d) of this section, the entity provides to
its enrolled members at least the
following services:

(i) Physicians’ services performed by
physicians.

(ii) Laboratory, X-ray, emergency. and
preventive services.

(iii} Out-of-area coverage.

(iv) Impatient hospital services.

(2) The enlity receives compensation
(except fur deductibles, coinsurance,
and copayments) for the health care
services it provides to enrolled members
on 2 periodic, prepaid capitation basis
regardless of the frequency, extent, or
kind of services provided to any
member.

(3) The entity provides physicians’
services primarily through—

(i) Physicians who are employees or
partners of the entity: or

(i) Physicians or groups of physicidans
(organized on a group or individual
practice basis) under contract with the
entity to provide physicians' services.

(4) The entity assumes full financial
risk, under the procedures described in
§110.108(b) of this title, on a prospective
busis for the provision of health care
services listed in paragraph (c)(1) of this
section, except that the entity may—

(i) Obtain insurance or make other
arrangements for the cost of providing to
any enrolled member the health care
services listed in paragraph (c)(1) of this
section, if the aggregate value of the
services exeeeds $5,000 in any year;

(ii) Obtain insurance or make other
arrangements for the cost of providing
health care services listed in paragraph
(e){1) of this section to enrolled
members other than through the entity
for cases in which medical necessity
required that the services be provided
before they could be secured through the
entity:

(iii) Obtain insurance or make other
arrangements for not more than 90
percent of the amount by which the
enlity's costs for any of its fiscal years
exceed 115 percent of its income for that
fiscal year; and |

(iv) Make arrangements with
physicians and other health
professionals, health care institutions; or
iny combination of these to assume all

or part of the financial risk on a
prospective basis for the provision of
basic health services by the physicians
or other health professionals or through
the institutions.

(5) The entity provides adequately
against the risk of insolvency by
meeting the fiscal and administrative
management requirements of
§ 110.108{a)(1)(i) through (iv) and (a)(3)
of this title.

(d) Exception for Medicaid
prepayment risk contracts. An entity
that had a Medicaid prepayment risk
contract before 1970 that did not include
provision of inpatient hospital services
does not have to meet the requirement
of paragraph (b)(1)(iv) of this section.

§417.408 Contract application process.

(a) Contents of application, (1) The
application for a contract must include
supporting information in the form and
detail required by HCFA.

(2) Whenever feasible, HCFA will
exempl! the organization from
resubmittal of information it has already
submitted to the Assistant Secretary for
Health of the Department in connection
with a determination made under the
provisions of § 417.406.

{b) Approval of application. (1) i
HCFA approves the application, it will
give written notice to the arganization,
indicating that it meets the requirements
for ither a risk or reasonable cost
contract or only for & reasonable cost
contract.

(2} If the organization is dissatisified
with a determination that it meels the
requirements only for a reasonable cost
contract, il may request reconsideration
in accordance with the procedures
specified in §§ 417.640 through 417.658.

(c) Denial of application. If HCFA
denies the application, it will give
writlen notice to the organization
Indicating—

(1) That it does not meel the contract
requirements under section 1876 of the
Act: 4

(2) The reasons why the organization

does not meet the contract requirements;

and

{3) The organization’s right to request
reconsideration in accordance with the
procedures specified in §§ 417.640
through 417.858.

§ 417.410 Qualifying conditions: General,

(a) In order to qualify for a contract
with HCFA under this subpart, an
eligible organization must demonstrate
its ability to enroll members and to
deliver a specified comprehensive range
of high qualify services efficiently,
effectively, and economically to its
Medicare enrollees,

(b) An eligible organization must meet
qualifying conditions that pertain to
operaling experience, enroliment, range
of services, furnishing of services, and a
quality assurance program.

(c) Generally, each qualifying
condition is interpreted by a series of
standards that are used in surveying an
eligible organization to determine its
qualifications for a Medicare contract.

(d) Application of the standards
enables the surveyor to determine—

(1) The organization's activities:

(2) The extent to which the
organization complies with each
condition;

(3} The nature and extent of any
deficiencies;: and

(4) The need for improvement if HCFA
should enter into a contract with the
organization.

(e) An eligible organization may enter
into a risk contract with HCFA if it—

(1) Meets all the applicable
requirements in the statute and
regulations;

(2) Has at least 5,000 enrollees or 1,500
enrollees if it serves a primarily rural
area as defined in' § 417.413(b}{3);

(3) Has at least 75 Medicare enrollees
or has an acceptable plan to achieve
this Medicare membership within 2
yeais;

{4) Satisfies HCFA that it can bear the
potential losses of a rigsk contract; and

(5) Has not previously terminsated or
failed to renew a risk contract within
the preceding 5 years, unless HCFA
determines that circumstances warrant
special consideration,

(f) An eligible organization may enter
into a reasonable cost contract if it
meets one of the following:

(1) The organization qualifies for a
risk contract, but chooses a reasonable
cost contract,

{2) The organization meeta the
conditions for entering into a risk
contract specified in paragraph (e] of
this section excep! that HCFA does not
judge the organization capable of
bearing the potential losses of a risk
coniract.

(g) Regulations on reasonable cost
and risk reimbursement are set forth in
§§ 417,530 through 417.596.

§417.412 Qualifying condition:
Administration and management.

(a) HCFA will enter into or renew a
contract only if it determines that that
action would be consistent with the
effective and efficient implementation of
section 1876 of the Act.

(b) The eligible organization must
demonstrate that it—




1350

Federul Register / Vol. 50, No. 7 / Thursday. January 10, 1985 / Rules and Regulations

{1) Has sufficient administrative
capability to carry out the requirements
of the contract; and

{2) Does not have any agenls or
management staff or pessons with
ownership or control interests who have
been convicted or criminal offenses
related to their involvement in
Medicaid. Medicare, or socisl service
programs under title XX of the Act

§417.413 Qualitying condition: Operating
experience and enroliment.

(a) Condition, The organizution must
demonstrate that it has operating
experience and an enrolied population
sufficient to provide a reasonable basis
for establishing a prospective per capita
reimbursement rate or a reasonable cost
reimbursement rate, as appropriate.

(b) Standard: Enroliment and
operating experience for arganizations
to contract on a risk basis: (1) To be
eligible to contract for Medicare
reimbursement on a risk basis, a
nonrural organization must currently
have—

(i) At least 5,000 enrollees; and

{ii} Al least 75 Medicare enrollees or a
plan acceptable to HCFA for achieving a
Medicare enrollment of 75 within two
vears of the beginning of its initial
contract .

(2) To be ehglble 1o contract for
Medicare reimbursement on a risk basis,
a rural organization must cuwrently
have—

(1) At least 1,500 enrollees; and

{i}} At least 75 Medicare enrollees or a
plan acceptable to HCFA for achieving a
Medicare enroliment of 75 within iwo
years of the beginning of its initia}
contract period.

(3] For purposes of this paragraph, an
organizalion is considered rural if al
least 50 percent of its enrollees reside in
nonmetropolitan areas. A
nonmetropolitan area is an arcs—

(i) No parl of which is within a
metropolitan statistical area (MSA) as
designated by the Executive Office of
Management and Budget; and

(i) That does not contain a city whose
population exceeds 50,000 individuals.

(4) A subdivision or subsidiary of an
organization that meets the
requirements of paragraph (b)(1} or
(b)(2) of this section need not
demonsirate that it meets those
requirements as an independent nnit if
the organizafion assumes responsibility
for the financial risk, and adequate
management and superyision of health
care services farnished by its
subdivisfon or subsidiary.

(c) Stendard: Enrollment and
operoting experienve for organizations
to contraet on a reasonable cost busis.
To be eligible to contract for Medicare

reimbursement on a reasonable cost
basis, an orgenization must currently
have an enrolled population sulficient to
provide a reasonable basis for entering
into a contracl.

The organization must have—

(1) At least 1,500 enrollees:

(2} At least 75 Medicare enrollees, or a
plan acceptable to HCFA for achieving a
Medicure enrollment of 75 within two
years of the beginning of its initial
contract period; and

(3) At least 250 Medicare enrollees by
the beginning of its fourth contract
period.

(d) Standord: Composition of
enrollment—(1) Reguirement. Except as
specified in paragraphs (d){2) and (e) of
this section, not more than 50 percent of
an organization's enrollment may be
Medicare and Medicaid beneficiaries.

(2) Waiver of composition of
enrollment standard. Unless limited by
the criteria specified in paragraph (d){3)
of this section, HCFA may waive
compliance with the requirements of
paragraph [d}{1) of this section if—

(i) The organization is making
reasonable efforts to enroll individuals
who are not Medicare or Medicaid
beneficiaries; and

(ii) Medicare and Medicaid
beneficiaries constitute more than 50
percent of the population of the
organization’s geographic area.

(3) Limitations on waivers. HCFA will
not grant a waiver that would permit the
percentage of Medicare and Medicaid
enrollees to exceed the percentage of
Medicare and Medicaid beneficiaries in
the organization’s geographic area.

(e} Exception to compusition of
enrollment standord. An organization
that is an existing demonstration project
on the date it applies for a contract
under the provisions of this subpart and
that HCFA finds is making reascnable
effort to enroll individuals who are not
Medicare or Medicaid beneficiaries is
not subject to the composition of )
enrollment standard specified in
paragraph {d)(1) of this section, This
exception lu the standard applies—

(1) For a period nol to exceed three
vears from the start of the organization’s
firs! contract period: or

. (2) For a longer period. to be
determined by HCFA before the
expiration of the three year period, if
special circumstances indicate that itis
in the best interests of the Medicare
program lo continue this exception.

() Standard: Open enroliment. (1)
Excepl as specified in paragraph (£){2) of
this section, an organization must enroll
Medicare beneficiaries on o first-come,
first-served basis (o the limit of its
capacity and provide annual open

enroliment periods of at least 30 days
duration for Medicare beneficiaries.
{2) HCFA may waive the requirémen)
of paragraph (f){1) of this section if
compliance would prevent compliance
with the limitation on enrollment of
Medicare and Medicaid beneficiaries
(paragraph (d) of this section] or result
in an enrollment substantially
nonrepresenlative of the population of
the organization’s geographic area. The
enrollment would be “substantially
nanrepresentative” if the proportion of
subgroup to the folal enrollment
exceeded, by 10 percent or more, ils
proportion of the population in the
organization's geographic area, us
shown by census data or other data
acceplable to HCFA, For purposes of
this paragraph. a subgroup means a

class of Medicare entollees as defined in

§ 417.582.
§417.41¢ Qualitying condition: Range of
Services.

(a) Condition. The organization must

demonstrate that il is capable of
delivering to Medicare enrollees the

range of services required in agcordance

with this section.

(b} Standard: Raage of services
furnished by eligible organizations—{1)
Basic requirement. Except as specified
in paragraph (b){3) of this section, an
organization must furnish to its
Medicare enrollees [directly or through
arrangements with others} all the
Medicare services to which those
enrollees are entitled that are available
to Medicare beneficiaries who reside in
the organization’s geographic area but
are not enrolied in the organization.

(2) Criterio for availfobility. The
services are considered available if—

(i) The sources are located within the
organization's geographic area: or

(i) It is common practice to refer
patients to sources outside that
geographic area.

(3) Exception for hospice cure. An
organization is not required to furnish
hospice care as described in Part 418 o
this chapter. However, organizations
must inform their Medicare enrollegs
about the availability of hospice care
if—

{i) A haespice participating in Medicare

is located within the orgamizalion’s
geographic area; or

(i1} 1t is common practice to refer
patients 1o hospices outside the
geographic area.

{8) Choice of practiticnéss. IFmore
than one type of practitioner is quum ed
to furnish a particular item or service.
the organjzation may select the type of
practitioner to be used.

Sl e aaas Gand AN WY
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(c) Standard: Financial responsibility
for services furnished outside the. .
organization, (1) An organization must
assume financial responsibility and
provide reasonable reimbursement for
emergency services and urgently needed
wrvices (as defined in § 417.401) that
are obtained by its Medicare enrollees
from providers and suppliers outside the
organization even in the absence of the
organization’s prior approval.

(2} An organization mus! assume
financial responsibility for services that
the Medicare enrollee attempled to
obtain from the organization, but that
the organization failed to furnish or
unreasonably denied, and that are
found, upon appeal by the enrollee
under §§ 417.600 through 417.638, to be
services that the enrollee was entitied to
have furnished to him or her by the
organization.

5417.416 Qualifying condition: Furnishing
of services.

(a) Condition. The organization must
furnish the required services to its
Medicare enrollees through providers
and suppliers that meet applicable
Medicare statutory definitions and
implementing regulations. The
organization must also ensure that the
required services, additional services,
and any other supplemental services for
which the Medicare enrolles has
contracted are available and accessible
and are furnished in & manner that
ensures continuity.

(b) Standard: Conformance with
conditions of participation, condilions
for coverage, and conditions for
certification, (1) Hospitals, SNFs, HHAS,
comprehensive outpatient rehabilitation
facilities, and providers of outpatient
physical therapy or speech pathology
services must meet the applicable
conditions of participation in Medicare,
us set forth elsewhere in this chapter.

(2) Suppliers must meet the conditions
for coverage or conditions for
certification of their services, as set
forth elsewhere in this chapter.

(c) Standard: Physician supervision.
'he organization must provide for
supervision by a physician or other
health care professionals who are
directly involved in the provision of
health care as generally authorized
under section 1861 of the Act. Except as
specified in paragraph (d) of this
section, with respect to medical services
furnished in an organization's clinic or
the office of a physician with whom the
organization has a service agreement,
the organization must ensure that—

(1) Services furnished by paramedical,
ancillary, and other nonphysician
personnel are furnished under the direct
supervision of a physigian;

(2) A physician is present to perform
medical (as opposed o administrative)
services whenever the clinics or offices
are open; and

(3) Each patient is under the care of a
physician.

(d) Exceptions to physician
supervision. The following services may
be furnished without the direct personal
supervision of a physician:

(1) The organization may permit the
services of physician assistants and
nurse practitioners (as defined in § 481.2
of this chapter), and the services and
supplies incident to their services, to be
furnished without the direct personal
supervision of a physician. For purposes
of this section, the definitions of
physician assistants’ and nurse
practitioners’ services and the services
and supplies incident to their services
for rural health clinics as specified in
§§ 405.2414 and 405.2415 of this chapter
are applicable.

(2) An organization that proposes to
contriact on & risk basis may permit the
services of clinical psychologists, and
the services and supplies incident to
their professional services, to be
furnished without the direct personal
supervision of a physician. For purposes
of this section, a clinical psychologist is
defined as an individual who—

(i) Holds a doctoral degree in
psychology from a program in clinical
psychology that is approved by the
American Psychological Association or
an adjudged equivalent program, or has
attained recognition of competency
through the American Board of
Examiners for Professional Psychology
or through endorsement by the
individual's State psychological
association;

(i1) Is licensed or certified at the
independent practice level of
psychology in the State in which he or
she practices; and

(iii) Possesses two years of supervised
clinical experience at least one of which
is postdegree,

(e) Standard: Accessibility and
continuity. (1) The organization must
ensure that the required services and
any other services for which Medicare
enrollees have contracted are
accessible, with reasonable promptness,
to the enrollees with respect to
geographic location. hours of operation,
and provision of after hours service.
Medically necessary emergency services
must be available twenty-four hours a
day, seven days a week.

(2) The organization must maintain a
health (including medical)
recordkeeping system through which
pertinent information relating to the
health care of its Medicare enrollees is

accumulated and is readily available to
appropriate professionals.

§417.418 Quallfying condition: Quality
assurance program.

{a) Condition. The organization must
make arrangements for a quality
assurance program that meets the
requirements of this section.

(b) Standard: Quality assurance
program for HMOs. An HMO must have
an ongoing quality assurance program
that meets the requirements set forth in
§ 110.108(h) of this title.

(c) Standard: Quality assurance
program for CMPs. A CMP must have an
ongoing quality assurance program for
the health services it furnishes that—

(1) Stresses health outcomes to the
extent consistent with the state of the
art;

(2) Provides review by physicians and
other health professionals of the process
followed in the provision of health
services;

(3) Uses systematic data collection of
performance and patient resuits,
provides interpretation of these data to
its practitioners, and institutes needed
changes; and

(4) Includes written procedures fur
taking appropriate remedial action
whenever, as determined under the
quality assurance program,
inappropriate or substandard services
have been furnished or services that
should have been furnished have not
been furnished.

Enrollment, Entitlement, and
Disenrollment

§417.420 Basic rules on enroliment and
entitiement.

(a) Earollment. Individuals who are
entitled to benefits under both Part A
and Part B of Medicare or only Part B
may elect to receive those benefits
through an organization that has in
effect a contract with HCFA under
§§ 417.470 through 417.494.

(b) Entitlement. If a Medicare
beneficiary enrolls with an organization,
Medicare will make payments to the
organization on his or her behalf for the
services to which he or she is entitled.
as described in § 417.440.

(¢) Beneficiary liability. (1) As
authorized in § 417.440, the organization
may require payment, in the form of
premiums or otherwise, from individuals
for services not covered under
Medicare, as well as deductible and
coinsurance amounts attributable to
Medicare covered services.

(2) As described in § 417.448,
Medicare enrollees of risk organizations
are liable for services that they obtain
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from sources other than the

organization, unless the services are—
(i) Emergency or urgently needed; or
(ii) Determined, on appeal under

§§ 4176800 through 417.638, 1o be

services that should have been

furnished by the organization.

§417.422 Eligibility to enroll in an
organization.

(a) General criteria. Except as
specified in § 417.424 and paragraphs (b)
and (c) of this section, an organization
must enroll, either for an indefinite
period or for.a specified period of at
least 12 months, any individual who—

{1) is entitled to Medicare benefits
under Parts A and B or under Part B
only:

{2) Lives within the geographic area
served by the organization;

{3) is not enrolled in any other
organization that has entered into a
contract under this subpart or Subpart T
of Part 405 of this chapter;

(4) During an enrollment period of the
organization, completes and signs the
organization’s application form and
gives whatever information is required
for enrollment;

(5) Agrees to abide by the
organizalion's rules after they are
disclosed to him or her in connection
with the enrollment process;

(6)-1s not denied enrollment by the
organization under a selection policy, if
any, thal has been approved by HCFA
under § 417.424(b); and

(7) Is not denied enrollment by the
organization on the basis of any of the
administrative criteria concerning denial
of enrollment in § 417.424{a).

(b) ESRD patients. Medicare
beneficiaries who have been medically
determined to have end-stage renal
disease are not eligible to enroll in
eligible organizations except as
specified in § 417.434 concerning
reenrollment.

(c) Hespice patients. Medicare
beneficiaries who have elecied hospice
cére under § 418.24 of this chapter are
not eligible to enroll in eligible
organizations as long as the hospice
election remains in effect.

§417.424 Denial of enroliment.

(&) Basis for denial. An organization
may deny enrpllment to an individual
who meets the criteria of § 417.422 if
acceptance would—

{1) Cause the number of enrollees who
are Medicare or Medicaid beneficiaries
to exceed 50 parcent of the
organization's total enrollment.

(2) Prevent the organization from
complying with any of the other contract
qualifying conditions set forth in
§§ 417.412-417.416 of this part;

(3) Require the organization to exceed
its enrollment capacity; or

{4) Cause the enrollment to become
substantially nonrepresentative of the
general population in the organization’s
geographic area.

(b) Selection policies, Denial under
paragraph {a)(4) of this section must be
in accordance with written selection
policies approved by HCFA. Enrollment
of individuals will not be considered to
make the enrollment of the organization
substantially nonrepresentative of the
general population in the organization’s
geographic area unless, as a result of the
enrollment, the proportion of the
subgroup (as defined in § 417.413(f)(2))
of enrollees to which the enrollee
belongs as compared to the
organization's total enroliment exceeds

" by at least ten percent its proportion to

the general population in the geographic
area of the organization.

§ 417.426 Open enroliment requirements.

(a) Basic requirements. (1) Eligible
organizations must provide open
enroliment for Medicare beneficiaries
for at least 30 consecutive days during
each contract year.

{2} Buring open enrollment, the
organization must enroll eligible
Medicare beneficiaries in the order in
which their applications are received
and until its enrollment capacity is
reached.

(3) The organization may accep!
applications from Medicare
beneficiaries after it has reached
capacity if it places those individuals on
a wajling list and enrolls them in
chronological order as vacancies ocour.

(b) Capacity to accept new enrollees.
(1) If an organization chooses to limit
enrollments because of its capacity, it
must notify HCFA at least 90 days
before the beginning of its open
enrollment period and, at that ime,
provide HCFA with its reasons for
limiting enraliment,

. {2) HCFA will evaluate the
organization’s submittal under
paragraph (b}{1) of this section,

(3) The organization must promptly
notify HCFA if there is any change in its
enrollment capacity.

(c) Reserved vacancies. An
organization may set aside a reasonable
number of vacancies for an anticipated
new group contract or for anticipated
new members of an existing group
contract that will have its enrollment
period after the Medicare open
enroliment period during the contract
year—

(1) Subject to HCFA's approval; and

(2) On condition that any vacancies
set aside that are not filled within a
reasonable period of lime after the

beginning of the group contract
enrollment period be made available to
Medicare beneficiaries and other
nongroup applicants under the
requirements of this subpart.

§417.428 Markeling activities.

(a) Required marketing activities. An
organization must meet the following
requirements:

(1) Offer its plan to Medicare
beneficiaries and provide to those
interested in enrolling adequate written
descriptions of the organization's rules,
procedures, benefits, fees and other
charges, services, and other information
necessary for beneficiaries to make an
informed decision about enroliment.

(2) Notify the general public of its
enrollment period {whether time limited
or continuous) in an appropriate manner
through appropriate media, throughout
its enrollment area, ,

(b) Prohibited marketing activities—
general. In offering its plan to Medicare
beneficiaries an organization may nol
engage in any of the following practices
or activities:

{1) Practices that are discriminatory.
For example, the organization may not
engage in any activity intended to
recruit Medicare beneficiaries from
higher income areas (usually an
indicator of better health) without
making a comparable effort to enroll
Medicare beneficiaries from lower
income areas.

(2) Activities that could mislead or
confuse Medicare beneficiaries, or
misrepresent the organization, ils
marketing representatives, or HCFA, For
example, the organization may not claim
that it is recommended or endorsed by
HCFA or that HCFA recommends that
the beneficiary enrcll in the_
organization. It may, however, explain
that the entity is approved as an
organization for purposes of
participation in Medicare.

(3) Offers of gifts or payment us an
inducement to enroll in the organization.
This does not prohibit the explanation of
any legitimate benefits the beneficiary
might obtain as an enrollee of the
organization, such as eligibility to enroll
in a supplemental benefit plan tha
covers deductibles and coinsurance or
preventive services,

(4) Doar-to-door solicitation of
Medicare beneficiaries.

(c) Marketing activities of risk
organizations. In addition to the
generally permitted or prohibited
marketing activities described in
paragraphs (a) and (b) of this section. a
risk organization must provide potential
Medicare enrollees with adequate
written descriptions of the additional
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penefits or services. or reductions in
premiums, deductible or copayments
that may pertain under rigk
reimburgement.

1417.430 Application procedures.

() Application forms. (1) The
jpplication form must comply with
HCFA instructions regarding format and
ontent and must include the

neficlary's signature and
authorization for disclosure and
exchange of necessary information
between HCFA and the organization.

(2) The organization mus! file and
retuin apphication forms for the period
specified in HCFA instructions.

b} Hundling of applications. An
rganization must have an effective
stem for receiving: controliing, and
processing dpplications for Medicare
beneficiaries. The system must meet the
following conditions and requirements:

(1) Each application is dated as of the
day It is received.

(2) Applications are processed in
chronological order by date of receipt.

(3) The organization notifies the
beneficiary in wriling of acgeptance or
denial of the application promptly.

(4) The notice of acceptance—

(i) Specifies the date on which the
organization will request HCFA to make
the enrollment effective; or

(11} If the organization is currently
enrolled lo capacity, explains the
procedures that will be followed when
vacancies ocour.

(5} The nofice of deninl explains the
reason for denial.

.nl The organization transmits the

formation necessary for HCFA to add
e beneficiary to its records of the
nm-.mizam's Medicare enrollees—

(1) Within 30 days from the date of
application or from the date & vacancy
occurs for an applicant who was
accepted while the organization was
enrolled o capacity; or

(i) Within an additional period of
time approved by HCFA on a showing
by the organization that it needs more
time,

(7} The organization promptly notifies
the beneficiary of the effective month of
fiis or her enroliment as a Medicare
enrollee, when it receives that
information from HCFA.

(8) If the organization accep!ls
ipplications while it is enrolled to
capacity, its procedures ensure that
vacancies are filled in chronological
order by date of application of
beneficiaries who are still eligible to
enroll, unless that would result in failure

'0 comply with any of the qualifying
conditions set forth in § 417.413.

§ 417,432 Conversion of enroliment.

[a) Basic rule. An organization must
accept as a Medicare enrallee any
individual who is enrolled in the
organization for the month immediately
before the month in which he or she is
entitied lo both Medicare Parts A and B
or Part B only.

[(b) Effective date of conversian.
Unless the individual chooses o
disenroll from the organizition, the
individual's convarsion to @ Medicare
enrollee is effective the month in which
he or she is entitled to both Medicare
Parts A and B or Part B only.

(c) Prohibition agaiast disenrollment.
An organization may nol disenroll an
individual who is converting under the
provisions of paragraph (&) of this
section unless one of the conditions
specified in § 417.460 is mel.

(d) Appiication form. The individual
who is converting must sign an
application form as described in
§ 417.430(a).

{e) Expedite submittal of information
to HCFA. The organization mas! notify
HCFA. within the {ollowing time frames,
of the enrollee's authorization for
disclosure and exchange of information
and the information necessary for HCFA
to include the enrollee in its records as a
Medicare enrollee of the organization:

{1) Al least 30, but no earlier than 990,
days before the enrollee—

(i) Altains age 65; or

(if) Reaches his or her 25th menth of
entitlement to social security disability
benefits under title I of the Act or
railroad retirement disability benefits
under section 7{d) of the Raiiroad
Ratirement Act of 1974,

{2) Within 30 days after the enrolles
initiates a course of renal dialysis, or on
or before the day he or she enters a
hospital in anticipation of a kidney
transplant.

(f) Two-for-one rule concerning
conversion of current nonrisk Medicare
enrollees. A risk organization that is
receiving reimbursement for current
nonrisk Medicare enrollees on &
reasonable cost basis may, as provided
in § 417.444, convert those enrollees to
its risk reimbursement membership if it
enrolls two new Medicare enrolloes for
each current nonrisk enrallee it converts
under § 417.448. Selection of the current
nonrisk Medicate enrollees lo be
converted must be unbiased as
described in § 417.446(c).

§ 417.434 Reenroiiment

If an organization requires periodic
reenrollment, it must reenroll Medicare
enrollees unless there is a basis for
disenrollment as set forth in § 417.490,

§$417.436 Membership rules for enrofiees.

[#] Maintaining rules. An organization
must miintain written membership rules
that deal with, but need not be limited
to—

{1) Proceédures for paying premiums
and other charges for which Medicare
gnrollees may be liable;

(2] Grievance and appeal procedures:

{3) Disénrollment rights;

{4] The obligation of an enrollee who
is permanently moying ouf of the
organization’s geographic area; that is,
expects to be absen! from the area for
more than 90 days, must notily the
organization of the move or absence;

{5) How and where (o obtlain services
from or through the organization; and

(6] Any other matters that HCFA may
prescribe.

(b} Availability of rules. The
organization must furnish a copy of the
rules to each Medicare enrolles.

(c) Changes in rules. If an
organization changes its rules, it must
notify its Medicare enrollees of the
changes at least 30 days before the
effective date of the changes.

§417.440 Entitiement to health care
services from an organization.

{a} Basic rules. (1) Subject to the
conditions and limitations set forth in
this subpart, a Medicare enrollee of an
organization is entitled 1o receive health
care services and supplies directly from,
or through arrangements made by, the
organization as specified in this section
and 8§ 417.442-417.446.

(2) A Medicare enrollee is also
entitled to receive timely and
reasonable payment directly for have
payment made on his or her behalf) for
services he or she obtained from a
provider or supplier outside the
organization if those services are—

(1) Emergency services or urgently
needed services as defined § 417.401:

(il) Services denied by the
organization and found {upon appeal
under §§ 417,600 through 417,638] to be
services the enroliee was entitled 10
have furnished by the organization. °

{b) Scope of services. (1) Part A and
Part B services. Excep! as specified in
paragraph (c) of this section, a Medicare
enrollee is entitled to receive all the
services and supplies thal are covered
by Part A and Part B of Medicare {if he
or she is entitled to benefits under both
programs) or by Medicare Part B (if he
or she is entitled only under that
program) that are available to
individuals residing in the geographical
area served by the organization.

(2) Supplemental services elected by
enrollee. A Medicare enrollee of an
organization may elect to pay for
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optional services that are offered by the
organization in addition to the covered
Part A and Part B services, and, for risk
organizations, in addition to the
additional benefits required under

§ 417.442. The organization may not set
health status standards for those
enrollees whom it will accept for these
optional supplemental services.

(3) Supplemental services imposed by
risk reimbursement organizations.
Subject to the approval of HCFA, a risk.
organization may require Medicare
enrollees to accept and pay for services
in addition to the covered Part A and
Part B services. These services must be
imposed on all applicable enrollees
without regard to health status. HCFA
will approve the supplemental services
if it determines that the requirement will
not discourage enrollment in the
organization by other Medicare
beneficiaries,

(3) Additional benefits from risk
arganizations required by stqtute.
Subject to the conditions stated in
§ 417422, & new Medicare enrollee or a
current nonrisk Medicare enrollee who
converts o risk reimbursement under
§ 417.444 is eligible to receive, in
addition to the covered Part A and Parl
B benefits for which he or she is eligible,
benefits consisting of one or bath of the
following: _

(i) A reduction in the organization's
premium rate or in other charges for
services furnished to Medicare
enrollees;

(ii) Provisions of health benefits or
services and supplies beyond the
required Part A and Part B coverage,

(5) Special supplemental benefits.
Under conditions described in
§ 417.444(c), current nonrisk Medicare
enrollees who are not converted to the
risk portion of the contract, may enroll
in a special supplemental plan, if offered
by the organization, for some or all of
the additional benefits described in
paragraph (b){4) of this section.

(¢) Limitation on hodpice care~—{1)
Extent of the limitation. If a Medicare
enrollee elects to receive hospice care
under the provisions of § 418.24 of this
chapter, the enrollee waives his or her
right to receive from the organization
any Medicare services, including
services equivalent to hospice care, that
are relaled to the treatment of the
terminal condition for which hospice
care was elected or to a related
condition, excep! for services furnished
by the individual's attending physician,
if that physician is an employee or
contractor of the organization and is not
an employte of the designated hospice
or receiving compensation from the
hospice for those services.

(2) Effective date of limitation, The
limitation in paragraph (c)(1) of this
section begins on the effective date of
the beneficiary's election of hospice care
under § 418.24 of this chapter and
remains In effect until the earlier of—

(i) The effective date of the enrollee’s
revocation of the election of hospice
care as described in § 418.28 of this
chapter; or

(ii) The date the enrollee exhausts his
or her hospice benefits.

(3) Payment to organization. For the
period that the Medicare enrollee’s
election of hospice care is in effect,
payment will be made to reasonable
cost organizations only as described in
§ 417.531 and to risk organizations only
as described in § 417.585.

§417.442 Risk organizations: Conditions
for provision of additional benefits,

(@) General rule. Except as provided
in paragraph (b) of this section, an
organization with a risk contract must
provide its Medicare enrollees with the
additional benefits described in
§ 417.440(b)(4) during a contract period
if, prior to the contract period. the
organization's ACRs (calculated
separately for Part A and Part B
enrollees and Part B-only enrollees) are
less than the average of the per capita
rates of payment for those beneficiaries
that HCFA will be making to the
organization. The computation of the
value of the additional benefits, the
ACR, and the average of the per capita
payment rates are described in
§8§417.592 and 417.594,

(b) Exceptions.—{1) Reduced payment
election. An organization is not
obligated to furnish additional services
under paragraph (a) of this section if it
has requested a reduction in its monthly
payment from HCFA under § 417.582(¢),
and it—

(i) Elects to receive reduced payment
o that there is no difference between
the average of ils per capita rates of
payment and its ACR; or

i} Elects to receive partizlly reduced
payment and furnish Medicare enrollees
with additional benefits described in
§ 417.440 (b){4) so that the combined
value of benefits and reduced payment
is equivalent to the difference between
the average of its per capita rates of
payment and its ACR.

(2) Bensfit stabilization fund. An
organization may elect to have a part of
the value of the additional benefits it
must provide under paragraph (a) of this
section withheld in a benefit
stabilization fund as described in
§ 417,596,

§417.444 Special rules for current nonrisk
Medicare enroliees of an organization
under a risk contract.

(a) Condition for additional benefits,
Current nonrisk Medicare enrollees of 4
risk organization may retain that status
indefinitely and. therefore, are not
entitled to the additional benefits under
§ 417.442 unless HCFA determines that
the enrollee's status must be changed or
a change is requested by the enrollee, as
follows:

{1) HCFA determines that, for
administrative reasons or because there
are fewer than 75 current nonrisk
Medicare enrollees remaining in the
organization, all current nonrisk
Medicare enrollees of an organization
must be covered under the risk
pravisions of the contract; and

(i) HCFA notifies each affected
enrollee of the decision at least 90 days
prior to the effective date;

(il) The current nonrisk Medicare
enrollees complete and sign forms
slating that they understand and accep!
the new rules and benefits that will be
applicable to them: and

(1if) The organization notifies each
affected enrollee, in writing. at least 30

days in advance, of the date upon which

his or her coverage under the risk
portion of the contract lakes effect.

(2) A current nonrisk Medicare
enrollee requests, using the same or #
similar form to that described in
paragraph (a)(1)(ii) of this section, that
he or she be covered under the risk
portion of the contract, and—

(i) The organization has enrolled two
new Medicare enrollees for each of
these current nonrisk Medicare
enrollees; and

(if) In cases where there are more
current nonrisk Medicare enrollees than
can be accommodated due to the two-
for-one rule, the selection of those to be
covered under the risk portion of the

contract is made In an unbiased manner,

as provided in § 417.446(c).

{b) Conditions for special
supplemeatal benefits. A current
nonrisk Medicare enrollee of an
organization with a risk contract who is
precluded from enrollment under the
risk portion of the contract because of
the two-for-one rule in § 417.446(a) may
enroll in a plan for special supplemental
benefits, if one is offered by the
organization. The plan may cover some
or all of the additional benefits
described in § 417.440(b)(4). The plan
must—

(1) Be offered to all current nonrisk
Medicare enrollees of the organization
who meet the requirements of this
paragraph;
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(2) Be oflered at no cost to those
parollees:

(3] Offer a unifarm packuge of
henefits to all those enroliees;

(4) Be-voluntary for (hose enrollees;

(5) Not affect the selection of the
enrollees who will be converted to
coverage under the risk portion of the
contrach

(6) Restrict the enrollees who accept
the plan from receiving payment directly
ar on their behalf for covered {tems and
services recelved from sources outside
the organization, in the same manner
and subject to the conditions described
in § 417.420(c);

(7) Provide thst reimbursement for the
special supplemental services for such

nrallees be made from the savings the
rganization achieves, in the manner
lescribed in § 417.442; and

(8) Be offered with full disclosure of
il provisions, especially the restriction
fescribed dn paragraph (¢)(8) of this
section.

(c) Natification. Current nonrisk
Medicare enrollees must be informed of
the availability of any special
wpplemental benefits at least 80 days
prior to the beginning of the
organization's enrollment period. or
other opportunity to enroll.

$417.446 Two-for-one enroliment criteria.

(1) Bosie rule. In order to receive
reimbursement on & risk basis for a
current nonrisk Medicare enrollee, a risk
organization must enroll two new
Medicare enrollees for each current
nonrisk Medicare enrollee who is
converting. Selection of those enrollees
to be converted must be made in an
nbiased manner as prescribed in
paragraphs {B) and (c) of this section.

(b} Procedure for conversion, (1) The
rganization must Keep an acourale

ount of new Medicare enroliers and, on
request by HCFA, ba able to
cmonstrate that it has done so.
{2} Unused oppartunities to convert
rrent nonrisk Medicare enrollees to
1 risk provisions of the contract may
he carried forward indefinitely from one
contract period to another regardless of
the death or subsequent disenrolliment
' o new Medicare enroliee.

(3) The organization may convert
curren! nonrisk Medicare enrollees
tontinupusly as vacancies oceur under
the twa-for-one criteria or during &
special period desigonated for this
purpose at least annually.

(i1 The organization need not have a
special period if no conversions are
possible,

(i) If special periods are held, current
nonrisk Medicare enrollees must be
informed about the period 60 days
before it begins.

(ifi) If waiting lists are used, the
organizalion may convert the current
nonrisk Medicare enrollees as vacancies
oceur, or on a group basis (for example,
10 or 20 at a time] for administrative
ease. In either case, the enrollees must
be converted in the order in which they
appear on the waiting list. Placement on
a walting list must be on an equitable
basis such as first-come, first-served.

(iv) The organization may allow
continuous application for conversion
with applicints being placed on a
waiting list and converted as vacancies
ocour,

(c) Requirements for unbiased
conversion. The organization, whether it
uses a waiting list, a special period or
another approach such as selection by
lottery, mus! convert current nonrisk
Medicare enrollees to the risk provisions
of the contract in an unbiased manner.
This means that the organization must—

(1) Inform in.a timely, open, and
complete manner all current nonrisk
Medicare enrollees of their right to
conver! to the risk portion of the
contract and the procedures for doing
s0;

{2) Not discriminate among the current
nonrisk Medicare enrallees on the basis
of geographic location, health status, or
whether or not they have enralled in the
organization’s plan for special
supplemental benefits, if one is offered;

{3) Not discriminate among current
nonrisk Medicare enrollees who are in
similar circumstances, such as length of
previous enrollment; and

(4) If it uses & waiting list, place the
current nonrisk Medicare enrollees on
the list in an equitable manner, such as
first-come, first-served during a special
period, a lottery, or greatest length of
time enrolled in the organization.

§417,.448 Restrictions on obtaining
services for Medicare enrollees of risk
organizations.

(a) Basic rule. Except for emergency
and urgently needed services (defined in
§ 417.401). certain Medicare enrollees of
risk organizations may not have
Medicare payments made to them or on
their behall for any services received
thut are not provided directly or through
arrangements made by the organization.
This resiriction applies to—

(1) New Medicare enroliees;

(2) Current nonrisk Medicare
enrollees who convert to risk
reimbursement: and

{3) Current nonrisk Medicare
enrollees who elect special
supplemental coverage plans.

(b) End of restriction. The restriction
on obtaining services imposed by
paragraph (a) of this section does nat
apply 10 a—

(1) Disenrolied Medicare enrollee s
of the first day of the month in which
termination of enrollment is effective as
provided under § 417.460(b)(3); or

{2) Medicare enrollee who
permanently leaves the geographic area
served by the risk organization as of the
first day of the first month following the
month in which the enrollee notifies the
organization [as required in
§ 417.436(a)(4)) that he or she has
permanently moved out of the area,
unless the organization and enrollee
have made arrangements for the
enrollee’s membership to continue as
provided in § 417.460{a){2)(v).

§ 417,450 Effective date of coverage.

(a) Basic rules. Except as specified in
paragraph (b} of this section—

(1) Medicare's liability for payments
to an organization on behalf of a
Medicare beneficiary begins on the first
day of the month in which he or she is—

(i) Entitled to Medicare benefits; and

(it} Enrolled in an organization: and

(2) The effective month of coverage
may not be earlier than the first month
after, nor later than the third month after
the month in which HCFA receives the
information necessary to include the
beneficiary as a Medicara enrollee of
the orgunization in HCFA records.

(b} Exceptions. (1) HCFA may
approve a later month if it is requested
by the organization and the beneficiary.

(2) If an individual becomes an
organization enrollee before becoming
entitled to Medicare Part B benefits, the
elfective month of coverage is the first
maonth for which he or she becomes
entitled to Medicare Parf B benefits.

(c) Notice of effective date of
coverage. HCFA will promptly advise
the organization of the month for which
HCFA's liability for payment begins for
each beneficiary added to its records as
an enrollee of the organization.

§417.452 Liabllity of Medicare enrollees,

{a) Deduotibles and coinsurance, (1) A
Medicare enrollee of an organization is
responsible for applicable Medicare
deductible and coinsurance amounts,
unless the organization's charges for
these amounts are reduced under
§ 417.442.

(2) The deductible and colnsurance
amounts may be paid by the snrollee or
on his or her behalf by another
individual, organization, or entity. The
payments*may be made in the form of a
preminm, membership fee, charge per
unit or similar charge.

(3} The sum of the amounts the
organization charges its Medicare
enrollees for Mediaare deductibles and
coinsurance may not exceed, on the
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average, the actuarial value of the
deductible and coinsurance the
Medicare enrollees otherwise would
have been liable for had they not
enrolled in the organization or in
another organization.

{b) Services not covered under
Medicare. Unless the services are
provided under § 417.442 or § 417.444(b),
a Medicare enrolise of an organization
is liable for payment for—

(1) All services that are not covered
under Medicare Part A or Part B; or

(2) If entitled only to Medicare Part B
benefits, all services that are not
covered under Medicare Part B.

(c) Services for which Medicare is not
primary payor. A Medicare enrollee of
an organization (s liable for payments
made 1o the enrollee for all covered
services for which Medicare is not the
primary payor as provided in § 417.528.

(d) Optional supplemental benefits
plan. (1) The organization may offer its
Medicare enrollees a supplemental
benefit plan 16 cover deductible and
coinsurance amounts, or services not
covered under Medicare, or both.

(2) If a supplemental benefit plan
premium includes charges for both
noncovered services and the deductible
and coinsurance amounts applicable to
covered services, the portion of the
premium that is for deductibles and
coinsurance mus! be compuled
separately and must be disclosed to the
beneficiary during the enrollment
process and before he or she elects
coverage options.

(3) The sum of the amounts an
organization charges its Medicare
enrollees for services that are not
covered under Part A or Part B may not
exceed the ACR for these services,

{e) Coverage of Part A services for
Part B-only Medicare enrollees. if an
organization furnishes coverage of
Medicare Part A services to a Medicare
enrollee entitled to Part B only, the
organization's premium (or other
payment metiiod) for these services may
not exceed the ACR for these services.
In addition, if a risk organization
furnishes these services and
supplemental services, which are the
same as the additional benefits
furnished Medicare enrollees of the
organization who are entitled to benefits
under both Parts A and B, the
organization's combined premium for
both these groups of services that the
Part B enrollee must pay may not
exceed 95 percent of the weighted
average AAPCC for Part A services (or
the Medicare payment for Part A
services, if it is less) for the Medicare
enrollees in the organization.

§417.454 Charges 1o Medicare enrolices.

(a) The organization must agree to
charge its Medicare enrollees only for
the—

(1) Deductible and coinsurance
amounts applicable to furnished covered
services;

{2) Charges for noncovered services or
services for which the enrollee is liable
as described in § 417.452; and

(3) Services for which Medicare is not
the primary payor as provided in
§ 417.528.

(b) A risk organization must report,
within 80 days after the end of the
contract period, all premiums,
enrollment fees, and other charges
collected from its Medicare enrollees
during that period.

§417.456 Refunds to Medicare enrollees.

(a) Definitions. As used in this
section— 3

Amounts incerrectly collected means
amounis collected that are in excess of
those specified in § 417.452. It includes
amounts collected when the enrollee
was believed not entitled to Medicare
benefits if the enrollee is later
determined to have been entitled to
Medicare benefits and Medicare is
liable for payments as specified in
§ 417.450. »

Other amounts due means amounts
due a Medicare enrollee for services
obtained outside the organization if they
were—

(1) Emergency services;

(2) Urgently needed services for which
the organization has assumed financial
responsibility; or

(3) On appeal under §§ 417.600
through 417.638, found 1o be services the
enrollee was entilled to have furnished
by the organization.

{b) Basic commitment. An
organization must agree to refund all
amounts incorrectly collected from its
Medicare enrollees, or from others on
behalf of the enrollees, and any other
amounts due the enrollees or others on
their behalf.

(c) Refund by lump sum payment. An
organization must make refunds to its
current and former Medicare enrollees,
or to others who have made payments
on behalf of enrollees, by lump sum
payment for the following:

(1) Incorrectly collected amounts that
were nol collected as premiums,

(2) Other amounts due.

(3) All amounts due, if the
organization is going cut of business.

" (d) Refund by premium adjustment or
lump sum povinent or both. An
organization may make refund by
adjustment of future premiums. by lump
sum payment, or by a combination of
both methods, for amounts that were

incorrectly collected in the form of
premiums or through a combination of
premium payments and other charges

(e) Refund when enrollee hos died or
cannot be located. If an enrollee has
died or cannot be located after
reasonable effort by the organization,
the organization must make the refund
in accordance with State law.

() Reduction by HCFA. I the
organization does not make refund in
accordance with paragraphs (b) through
(d) of this section by the end of the
contract period following the contrac!
period during which an amount was
determined to be due an enrollee, HCFA
will reduce its payment 1o the
organization by the amounts incorrect|y
collected or otherwise due, and arrange
for those amounts to be paid lo the
Medicare enrollee.

§ 417.458 Reccupment of uncollocted
deductible and coinsurance amounts.

An organization agrees o recoup
deductible and coinsurance amounts for
which Medicare enrollees were liable in
a previous contract period only in the
following circumstances:

(a) The organization failed to collect
the deductible and coinsurance amounts
during the contract peried in which they
were due because of—

(1) Underestimation of the actusrial
value of the deductible and coinsurance
amounts; or

{2) A billing error.

(b) The organization has identified the

amounts and obtained advance HCFA
approval of the recoupment and the
method and timing of recoupment.

(c) The organization collects these
amounts no later than the end of the
contract period following the contract
period during which they were found to
be due.

§ 417.460 Disenroliment of beneficiaries
and termination of payments to an
organization.

(8) Disenroliment of health insurance
program beneficiaries. An organization
may not, orally or in writing, or by any
action or inagtion, request or encourage
a Medicare enrollee to disenroll, excep!
in the following circumstances:

(1) Failure to pay premiums—{i) Basic
rules. Except as specified in paragraph
(a){1){iii) of this section. an organization
may disenroll a Medicare enroliee who
fails to pay premiums or other chasges
imposed by the organization for
deductible and coinsurance amounts for
which the enrollee is liable, if the
organization—

(A) Can demonstrate to HCFA that i!
made reasonable efforts to collect the
unpaid amount:
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(8) Gives the enrollee written notice
of disenrollment, including an
explanation of the enrollee’s right to a
hearing under the organization's
grievance procedures; and

(C) Sends the notice of disenrollment
1o the enrollee before it notifies HCFA,

(ii) When HCFA's liability ends. (A)
HCFA's lability to make monthly
capitation payments to the organization
on behalf of the enrollee ends as of the
first day of the month following the
month in which termination of
enrollment as a Medicare enrollee is
effective, as shown on HCFA records.

(B) Disenrollment will be effective no
earlier than the month immediately
after, and no later than the third month
afler, the month in which the
disenrollment notice is received in
acceptable form by HCFA.

(iii) Exception. If a Medicare enrollee
of an organization fails 1o pay the
separate premium (or the corresponding
portion of a single premium) for optional
supplemental benefits (that is, a package
of benefits that an enrollee is not
required to accept) but pays the
premium for the deductible and
coinsurance amounts, the organization
may discontinue the optional
supplemental benefits but may not
disenroll the enrollee.

(2) Enrollee moves out of the
organization’s geographic area—{i)
Basic rule. Except as provided in
paragraph (@)(2)(iv) of this section, an
organization must disenroll a Medicare
enrollee who moves out of its
geographic area and does not
voluntarily disenroll under paragraph
(b) of this section if the organization—

(A) Establishes, on the basis of a
written statement from the enrollee or
other evidence acceplable to HCFA, that
the enrollee has permanently moved out
of its geographic area; and

(B) Complies with the notice
requirements set forth in paragraph
(a){1){i) of this section.

(ii) Failure to disenroll does not
expand geographic area. If the
organization does not disenroll an
enrollee who has moved out of its
geographic area, that area is not
automatically expandad to encompass
the location of the enrollee’s new
residence,

(iii) When HCFA's liability ends. The
provisions of paragraph (a){1)(ii] of this
seclion apply. ;

liv) Exception, An organization may,
if the enrollee agrees, retain as a
member an enrollee who permanently
moves out of the organization's
geographic area. For,purposes of this
section, a permanent move means an
uninterrupted absence of more than 90
days from the organization's geographic

area. The restriction on obtaining
services under § 417.448(a) does not
apply to these enrollees. Organizations
that choose to exercise this exception
must do so for all their Medicare
enrollees who permanently move out of
the organization's geographic area.

(3) Failure to convert to risk
provisions of contract—{i)
Disenrollment and notice. A risk
organization must disenroll & current,
nonrisk Medicare enrollee if the enrollee
refuses lo convert o the risk provisions
of the organization’s contract after
HCFA has determined under
§ 417.444(a)(1) that all of the
organization's current nonrisk Medicare
enrollees must be converted, The
organization must notify the enrollee
that failure to convert will result in
disenrollment. The notice must be sent
at least 30 days before the organization
notifies HCFA of the disenroliment.

(ii) When HCFA's liability ends. The
provisions of paragraph (a)(1)(ii) of this
section apply.

(4) Enrollée commits fraud or permits
abuse of arganization membership card,
(i} A Medicare beneficiary may be
disenrolled by the organization if the
beneficiary knowingly provides, on the
application form, fraudulent information
upon which an organization relies and
which materially affects his or her
eligibility to enroll in the organization,
or if the beneficiary intentionally
permits others to use his or her
membership card lo receive services
from the organization. (ii) In either case,
the organization must give the
beneficiary a written notice of
termination of enrollment. The notice
must be mailed to the enrollee prior to
the submission of the disenrollment
notice to HCFA. The notice must include
an explanation of the enrollee’s right to
have the disenrollment heard under the
grievance procedures established under
§ 417.436.

(iii) The liability of HCFA to make
monthly capitation payments to the
organization on behalf of the beneficiary
terminates as of the first day of the
month in which the termination of the
membership in the organization is made
effeclive, as shown on HCFA records. In
no event may that month he earlier than
the month immediately following, or
later than the third month following the
month in which the disenrollment notice
is received in acceptable form by HCFA.

(iv) The organization must report any
disenrollment made under the
provisions of this paragraph (a)(4) to the
Inspector General of the Department.

(5) Enrollee’s entitlement to benefits
under the supplementary medical
insurance program ends. (i) The liability
of HCFA to make monthly capitation

payments (o the organization on behalf
of the beneficiary ends with the month
immediately following the last month of
entitlement to benefits under Part B of
Madicare. The beneficiary may be
vontinued as an enrollee other than as a
Medicare enrollee by the organization
under its regular plan if the organization
and the enrollee so choose.

(ii) If an enrollee loses entitlement to
benefits under Part A of Medicare but
remains entitled to benefits under Part
B. the enrollve automatically continues
as & Medicare enrollee of the
organization and is entitled to receive
and have payment made for Part B
services beginning with the month
immediately following the last month of
his or her entitlement of Part A benefits.

(8) Disenrollment for cause.~{i)
When cause may be cited. An
organization may disenroll a Medicare
enrollee for cause if the enrollee’s
behavior is disruptive, unruly, abusive,
or uncooperative to the extent that his
or her continuing membership in the
organization seriously impairs the
organization's ability to furnish services
1o either the enrollee or other members.

{ii) Effort to resolve the problem. The
organization must make a serious effort
to resolve the problem presented by the
enrollee, including the use (or attempted
use) of internal grievance procedures.

(iii) Consideration of extenuating
circumstances. The organization mus!
ascertain that the enrollee's behavior is
not related to the use of medical
services or mental illness.

(iv) Documentation. The organization
must document the problems, efforts,
and medical conditions as described in
paragraphs (a)(8) (i), (ii), and (iii) of this
section.

(v) HCFA review of an organization’s
proposed disenrollment. HCFA will
decide, based on a review of the
documentation submitted by the
organization, whether disenroliment
requirements have been met. HCFA will
make this decision within 20 working
days of receipt of the documentation
material, und notify the organization
within five working days after its
decision is made.

(vi) Effective date of disenrollment. If
HCFA permits an arganization to
disenroll an enrollee for cause, the
disenrollment takes effect on the first
day of the calendar month after the
month in which the organization
complies with the notice requirements in
paragraphs (a}{1)(i) (B) and (C) of this
section (other than the right to a hearing
as described in paragraph {a){1)(i)(B) of
this section).
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(vii) When HCFA s liability ends. The
provisions of paragraph (a)(1){ii}(A) of
this section apply.

(7) Death of the enrollee. The lability
of HCFA for payments to the
organization on behalf of a Medicare
enrollee who dies ends as of the first
day of the month following the month of
death.

(b) Disenroliment by the enrollee. (1)
A Medicare enrollee may disenroll at
any time by giving the organization a
signed, dated request in the form and
manner prescribed by the organization.
The enrollee may request a certain
disenroliment date but it may be no
earlier than the first day of the second
month following the month in which the
organization receives the request.

{2) The organization must submit a
disenrollment notice to HCFA within 30
days of receipt of the enrollee’s request.

(3) HCFA's responsibility for
paymients to the organization ends with
the close of the month of termination
requested by the enrollee and approved
by the organization.

(4) If the organization fails to submit
the notice required in paragraph (b){2) of
this section on a timely basis, the
organization must reimburse HCFA for
any capitation payments received after
the month in which payments would
have ceased if the requirement had been
met timely.

(¢) Effect of termination or default of
contract—(1) Termination of contract. If
the contract between HCFA and the
organization is terminated by mutual
consent or by unilateral action of either
party. HCFA's liability for payments
ends as of the first day of the month
after the last month for which the
contract fs in effect.

(2) Default of contract. If the
organization defaulls on the contraet
before the end of the contract year
because of bankruptoy or other reasons,
HCFA will—

(i) Determine the month in which its
limbility for payments ends; and

(if) Notify the organization and all
affected Medicare enrollees as soon ns
practicable.

Contract Requirements

§417.470 Basis and scope.

(a) Basis. Sections 417,472 through
417.494 implement those portions of
section.1876(c), (g). (h), and (i) of the Act
that pertain lo the gontract between
HCFA and an organization for
participation in the Medicare program.

(b) Scope. Sections 417.472 through
417.494 set forth—

(1) Specific cantract requirements; and

(2) Procedures for renewal,
nonrenewal or termination of a
conlracl

§417.472 Basic contract requirements.

(a} Submittal of contract. In order for
an eligible organization to participate in
the Medicare program, an authorized
official of the organization must sign
and submit a contract that meets the
requirements of this subpart and any
other provisions required by HCFA.

(b) Contract provisions for ail eligible
organizations, The contract must
provide that the organization agrees to
comply with all the applicable
requirements and conditions set forth in
this subpart and geoeral instructions af
HCFA. :

(e) Other contract provisions. In
addition to the requirements set forth in
§§ 417.474 through 417.488, the contruct
must contain any other terms and
conditions that HCFA requires to
implement section 1876 of the Act.

(d) Exemption from Federo!
procurement regelations. The Federal
Acquisition Regulations and HHS
Acquisition Regulations contained in
Title 48 of the Code of Federal
Regulations do not apply to Medicare
contracts under section 1876 of the Act.

(e] Compliance with civil rights laws.
The organization must comply with title
V1 of the Civil Rights Act of 1964
(regulations at 45 CFR Part 80), section
504 of the Rehabilitation Act of 1973
(regulations at 45 CFR Part 84), and the
Age Discrimination Act of 1975
{regulations of 45 CFR Part 91).

(f) Authority to waive conflicting
contract requirements. Under section
1876(1)(5) of the Act, the Secretary is
authorized to administer the terms of
this subpart without regard to provisions
of law or other regulations relating to
the making, performance, amendment,
or modification of contracts of the
United States if he or she determines
that those provisions are inconsistent
with the efficient and effective
administration of the Medicare program.

$417.474 Effeclive dale and term of
contract.

(a) The contract must specify its
effective date.

{b) The effective date may not be
eurlier than the date it is signed by both
HCFA and the organization.

{€) The contract must specify the
duration of its term. However, the initial
term of the contracl must be at least 12
months, but nol more than 23 months;
and any subsequent term must be for s
period of 12 months.

§417.476 Walved conditions.

The contract must specify the
following information for each of the
qualifying conditions required under
§§ 417.410 through 417.418 that is
waived by HCFA:

{8) The specific terms of the waiver.

{b) The expiration date of the waiver,

{c) Any other information required by
HCFA.

§417.478 Requirements of other laws and
regulations.

The contract must provide that the
organization agrees to comply with—

(@) The requirements for PRO review
of services furnished to Medicare
enrollees as set forth in Subchapter D of
this chapter;

(b) Sections 1318{a) and (c} of the PHS
Acl, which pertain to disclosure of
certain financial information;

{¢) Section 1301{c}(8) of the PHS Act,
which relates to liability arrangements
to protect members of the organization:
and

{d) The reporting requirements in
§ 110.108(j)(i) of this title, which pertain
to the monitoring of an organization's
continued compliance. For purposes of
this paragraph, references in that
section to "HMO"are also deemed
references to “"CMP".

§417.480 Maintenance of records:
Reasonable cost organizations.

A contract with a reasonable cost
organization must provide that the
organization agrees to maintain books,
records, documents, and other evidence
of accounting procedures and practices
that—

(o) Are sufficient to—

(1) Ensure an audit trial; and

{2} Properly reflect all direct and
indirect costs claimed to have been
incurred under the contract; and

(b) Include at leas! records of the
following:

(1) Ownership, organization, and
operation of the organization’s financial,
medical, and other recordkeeping
sysiems.

(2) Financial slatements for the
current contract period and three prior
periods,

[3) Federal income tax or information
returns for the current contract period
and three prior periods,

(4) Assets acquisition, lease, sale, or
other action.

(5) Agreements, contracts, and
subcontracts.

(6) Franchise, marketing, and
managemen! agreements,

{7) Schedules of charges for the

organization's fee-for-service patients.
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(8) Matters pertaining to costs of
pperations;

(9) Amounts of income received by
source and payment.

(10) Cash flow statements.

(11) Any financial reports filed with
olher Federal programs or State
authorities.

§417.481. Maintenance of records: Risk
organizations.

A contract with a risk organization
must provide that the organization
agrees to maintain, and make available
to HCFA upon request, books, records;
documents, and other evidence of
sccounting procedures and praclices
hat—

(a) Are sufficient to—

(1) Establish component rates of the
ACR for determining additional and
supplementary benefits; and

(2) Determine the rates utilized in
sotting premiums for State insurance
agency purposes; and

(b} Include at least any records or
financial reports filed with other Federal
agencies or State authorities.

§417.482 Access to facilities and records.

The contract must provide that the
organization agrees to the following:

(2) HHS may evaluate, through
inspection or other means, the quality,
appropriateness, and timeliness of
services furnished under the contract to
its Medicare enrollees.

(b) HHS may evaluate, through
inspection or other means, the facilities
of the organization when there is
ressonable evidence of some need for
that inspection.

(¢] HHS, the Comptrolier General, or
their designees may audit or inspect any
books and records of the organization or

ts transferee that pertain to any aspect

of services performed, reconciliation of

benefit liabilities, and determination of
mounts payable under the contracl.

() HHS may eveluate, through
inspection or other means, the
enrollment and disenroliment records
for the current contract period and three
prior periods, when there is reasonable
rvidence of some need for thut

pection.

(¢] In the case of a reasonable cost
organization, to make avallable for the
purposes specified in paragraphs (a), (b).
(c], and [d} of this section, its premises,
physical facilities; and equipment, its
records relating to its Medicare
enroliees, the records specified in
3 417.480 and any additional relevant
information that HCFA may require.

(f) That the right to inspect, evalvate,
and audit, will extend through three
vears from the date of the final

settlement for any contract period
unless—

(1) HCFA determines there is a
special need to retain a particular record
or group of records for a longer period
and notifies the organization at least 30
days before the normal disposition date:

(2) There has been a termination,
dispute, fraud, or similar fault by the
organization, in which case the retention
may be extended to three years from the
date of any resulting final settlement; or

{38) HCFA determines that there is a
reasonable possibility of fraud, in which
case it may reopen a final settlement at
any time,

§417.484 Requirement applicable to
related entities.

{a) Definition. As used in this section,
“related entity” means any entity that is
related to the organization by common
ownership or control and—

(1) Performs some of the
organization’s management functions
under contract or delegation;

{2) Fumnishes services to Medicare
enrollees under an oral or wrilten
agreement; or

{3) Leases real property or sells
malterials to the organization at a cost of
more than $2,500 during a contract
period.

(b) Requirement. The contract must
provide that the arganization agrees to
require all related entities to agree
that—

{1) HHS, the Comptroller General, or
their designees have the right to inspect,
evaluate, and audit any pertinent boaks,
documents, papers, and records of the
subcontractor involving transactions
related to the subcontract; and

{2) The right under paragraph {b)(1) of
this section to information for any
particular contract period will exist for a
period equivalent to that specified in
§ 417.482(f).

§417.486 9Disclosureof Information and
confidentiality,

The contract mus!t provide that the
organization agrees— v

{a) To submit to HCFA—

{1} All financial information required
under §§ 417.530 through 417.576 and for
final settlement; and

{2} Any other information necessary
for the administration or evaluation of
the Medicare program.

{b) To comply with the requirements
set forth in Part 420, Subpart C, of this
chapter pertaining to the disclosure of
ownership and control information:

{¢) To comply with the requirements
of the Privacy Act, as implemented by
45 CFR Part 5b and Subpart B of Part 401
of this chapter, with respect to any
system of records developed in

performing carrier or intermediary
functions under §3§ 417.532 and 417.533;
and

(d) To meet the confidentially
requirements of § 405.1026(a) of this
chapter for medical recards and for all
other information on enrollees, not
covered under paragraph (c) of this
section, that is contalned in its records
or obtained from HCFA or others.

§417.488 Written notice of termination.

A risk contract must provide that if
the contract is terminated, the
organization agrees to give to ils
Medicare enrollees, and to be
responsible for the cost of, the following
notices.

(a) A wriiten notice of the termination
at leas! 60 days before the termination
date.

(b) A written description of
alternatives available for obtaining
Medicare services after termination.

§417.490 Renewal contract.

A contract with an organization is
renewed automatically for the next 12-
month period unless HCFA or the
organization decides not to renew, in
accordance with § 417.402,

417492 Nonrenewal of contract.

{a) Nonrenewal by the organization.
(1) if an organization does not intend to
renew its contract, it must—

(i) Give written notice to HCFA at
least 90 days before the end of the
current contract period:

{ii) Notify each Medicare enrollee by
mail at least 60 days before the end’of
the contract period; and

{iii) Notify the general public at least
30 days before the end of the contract
period, by publishing a notice in one or
more newspapers of general circulation
in each community or county located in
the organization's geographic area.

(2) HCFA may accept a nonrenewal
notice submitted less than 80 days
before the end of a contract period if—

(i) The organization notifies its
Medicare enrollees and the public in
accordance with paragraph {a){1) of this
section; and

(i1) Acceptance would not otherwise
jeopardize the effective and efficient
administation of the Medicara program.

(b) Nonrenewal by HCFA, If HCFA
decides not to renew a contract, it will
notify interested parties of certain
information. as follows:

{1) The organization at least 80 days
before the end of the contract peiod;

(2) the arganization's Medicare
enrollees at least 60 days before the end
of the contract period;
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(3) The general public at least 30 days
be{’ore the end of the contract period;
an 2

(4) The organization that if the
organization is dissalisfied with the
decision, and HCFA's decision was
based on one of the reasons specified in
§ 417.640(c), the organization may
appeal that decision in accordance with
procedures specified in §§ 417.840
through 417.682.

§417.494 Modification or termination of
contract.

(a) Modification or termination by
mutual consent, (1) HCFA and an
organization may modify or terminate a
contract at any time by written mutual
consent.

(2) If the contract is modified, the
organization must notify its Medicare
enrollees of any changes that HCFA
determines are appropriate for
notification.

(3) if the contract is terminated, the
organization must notify its Medicare
enrollees, and HCFA will notify the
general public, at least 30 days before
the termination date.

(b) Termination by HCFA. (1) HCFA
may lerminate & contract for any of the
following reasons:

(i) The organization has failed
substantially to carry out the terms of
the contract.

(ii) The organization is carrying out
the contract in @ manner that is
inconsistent with the effective and
efficient implementation of section 1878
of the Act.

(iii) PHS determines that the
organization no longer meots the
applicable conditions necessary to
qualify as an eligible organization under
section 1876 of the Act and this subpart.

(2) If HCFA determines that a contract .

will be terminated, it will send written
notice to the organization and indicate
the organization's right to appeal that
determination in accordance with the
procedures specified in §§ 417.640
through 417.682.

(3) An organization with a risk
contract must notify its Medicare
enrollees of the termination as described
in § 417.488.

{4) HCFA will notify the
organization's Medicare enrollees and
the general public of the termination at
least 30 days before the termination
date,

(¢) Termination by the organization.
The organization may terminate the
contract if HCFA has failed
substantially to carry out the terms of
the contract.

(1) The organization must notify
HCFA at least 90 days before the
effective date of the termination and

mus! include in its notice the reasons for
the termination.

(2) The organization must notify its
Medicare enrollees of the termination at
least 60 days before the termination
date. Risk organizations must also
provide a written description of
alternatives available for obtaining
Medicare services after termination of
the contract. The organization is
responsible for the cost of these notices.

(3) The organization must notify the
general public of the termination at least
30 days before the termination date,

(4) The contract will be terminated
effective 60 days after the notice to
Medicare enrollees is mailed, as
required in paragraph (c)(2) of this
section.

(5) HCFA's liability for payment ends
as specified in § 417.460(c).

Change of Ownership and Leasing of
Facilities,
§417.520 General provisions.

(a) Definitions. As used in this
subpart—

Lessee means the entity to which an
organization leases all or part of its
facilities.

Lessor means the organization that
leases all or part of its facilities to
another entity.

Novation agreement means a
document executed and signed by the
current owner of the organization, the
proposed new owner, and HCFA, under
which HCFA recognizes the new owner
as the successor in interest to the
current owner's Medicare contract.

(b) Basic rules—{1) Change of
ownership. Except as provided in
paragraph (b)(3)(ii) of this saction, a
change of ownership of an organization
makes its Medicare contract invalid
with respect to the period following the
change of ownership, unless there is a
novition agreement,

(2) Effect of change without novation
agreement. If the new owner wishes to
participate in the Medicare program, it
must notify HCFA of the change of
ownership and apply for and enter into
a contract in accordance with §§ 417.472
through 417,488,

(3) Advance notice of HCFA. (i} An
organization with a contract under this
subpart that is considering or
negotiating a change of ownership must
notify HCFA at least 60 days before the
anticipated change.

(ii) If the organization fails to provide
the required notice to HCFA timely, it
will continue to be liable for capitation
payments HCFA makes to it on behalf of
Medicare enrollees after the date of
change of ownership.

)

§417.521 What constitutes change of
ownership,

(a) Partnership, The remaval,
addition, or substitution of a partner
unless the partners expressly agree
otherwise as permitted by applicable
State law, constilutes a change
ownership.

(b) Unincorporated sole
proprietorship. Transfer of title and
property to another party constitutes
change of ownership.

(c] Corporation. (1) The merger of the
organization’s corporation into another
corporation or the consolidation of the
organization with one or more other
corporations, resulting in a new
corporate body, constitutes a change of
ownership.

(2) Transfer of corporate stock or the
merger of another corporation into the
organization's corporation with the
organization surviving, does not
ordinarily constitute change of
ownership.

§417.522 Novation agreement
requirements.

(&) Conditions for HCFA approval of o
novation agreement. HFCA will approve
a novation agreement if the following
conditions are met:

(1) Advance notification. The
organization notifies HCFA at least 60
days before the date of the proposed
change of ownership,

(2) Advance submittal of agresment.
The organization submits to HCFA, at
least 30 days before the proposed
change of ownership date, three signed
copies of the novation agreement
containing the provisions specified in
paragraph (b) of this section, and one
copy of other relevant documents
required by HCFA.

(3) HCFA's determination. HCFA
determines that—

(i) The proposed new owner is in fact
a successor in interest to the contract:

(ii) Recognition of the new owner as &
successor in interest to the contract is in
the best interest of the Medicare
program; and

(iii) The Assistant Secretary of Health
has certified that successor organization
meets the PHS requirements to qualify
as an eligible organization.

(b) Provisions of a novation
agreement—(1) Assumption of controc!
obligations. The new owner must
assume all obligations under the
contracl.

(2) Waiver of right to reimbursement
The previous owner must waive its
rights to reimbursement for covered
services furnished during the rest of the
current contract period.

(3) Guarantee of performance.
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1] The previous owner must guarantee
performance of the contract by the new

ner during the contract period: or

(i) The new owner must post a
performance bond that is satisfactory to
HCFA.

(4) Records Access. The previous
pwner must agree to make its books and
records and other necessary information
avuilable to the new owner and to
HCFA o permit an accurate
determination of costs for the final
«ettlement af the contract period.

£417.523 Eftect of leasing of an
organization's facilities.

() Effect of lessee stotus. I an
organization leases all or part of its
facilities to another entity, the lessee
does not acquire eligible organization
status under section 1876 of the Acl

|b) Effect of lease of all facilities. (1)
If an organization leases all of its
lacilities to another entity, the contract
terminatess

(2) I the lessee wishes to participate
in Medicare as an eligible organization,
| must apply for and enter into a
contract in accordance with this
subpart.

(c) Effect of partial lease of facilities.
If the organization leases part of its
facilities to another entity, its contract
with HCFA remains in effect while
HCFA surveys the organization to
determine whether il continues to be in
compliance with the requirements and
qualifying conditions specified in
§§ 417.410 through 417.416

General Reimbursement Rules

§417.524 Payment to
organizations: General,

(a) Basic rufe. The payments made to
an cligible organization in accordance
with the provisions of this subpart for
furnishing covered Medicare services

re in linw of any payment that would
otherwise be made to a beneficiary or
the organization under sections 1814(b)
and 1833{a) of the Act.

{b) Basis of payment. Reimbutsement
to eligible organizations is made on
either o reasanable cost basis or a risk
basis depending on the type of contract
the organization has with HCFA. In
certain cases, organizations that have
contracted on a risk basis also receive
reimbursement on a reasonable cost
asis for certain Medicare enrollees.
(See § 417.444 for a discussion of this

provision.)

§417.526 Payment for covered services.

_ Seclions 417.530 through 317.576 sel
forth the principles that HCFA follows
in determining Medicare reimbursement
o an eligible organization that has a
reasonable cost contract, Sections

417.580 through 417.598 describe the per
capita method of Medicare
reimbursement to eligible organizations
that contract on a risk basis.

§417.528 Payment for covered services—
Medicare not primary payor.

(a) HCFA may not reimburse an
organization for services to the extent
that Medicare is nol the primary payor
under the provisions of section 1862(b)
of the Act. The circumstances under
which an organization may charge, or
authorize a provider to charge, for
covered Medicare services where
Medicare is not the primary payor are
stated in paragraphs (b) and (c) of this
section.

(b) If a Medicare curollee receives
otherwise covered services from an
eligible organization for which the
enrollee is entitled to benefils under a
State or Federzl warker’s compensation
law or plan, an automobile medical, or
no-faull insurance, or any liabilily
insurance policy or plan, including a
self-insured plan, the organization may
charge, or authorize a provider that
furnished the service to charge—

(1) The insurance carrier, employer, or
other entity that is liable to pay for these
services; or

[2) The Medicare enrollee, to the
exient that he or she has been
compensated under the law or palicy.

{c) An eligible orgunization may
charge an employer group health plan
for covered services furnished by the
organization to a Medicare enrollee and
may chasge the Medicare enrollee 1o the
extent that he or she has been
reimbursed by the employer group
health plan for these covered services
if— ;

{1) The Medicare enrollee is covered
by the group health plan; and

(2) HCFA is nol permitted to make
payment for the covered services
furnished under the provisions of
sections 1862(b)(2) or 1862{b){3)(A)i) of
the Act. §

(d} An organization musi—

(1) Identify payors thal are primary to
Medicare ander section 1862(b) of the
Act;

(2) Determine the amounts payable by
these payors; and

(3} Coordinate the bepefils of its
Medicare enrollees with these payors.

Reasonable Cost Reimbursement

§ 417.530 Basis and scope.

Sections 417.530 through 417.576 set
forth the principles that HOFA follows
in determining the amount it will pay to
an organization for services furnished
by the organization lo its Medicare
enrollees for whom HCFA reimburses
the organization on a reasonable cost
basis (or under section 18886 of the Act,

as applicable). These principles are
based on sections 1861(v) and 1876 of

" the Act and are, for the most parl, the

same as those set forth in Subpart D of
Part 405 of this chapter for
reimbursement of provider cosis on a
reasonable cost basis.

& 417.531 Hospice care services,

(a) If a Medicare enrollee of an
organization with a reasonable cost
contract makes an election under
§ 418.24 of this chapter to receive
hospice care services, reimbursement
for these services is made to the hospice
participating in the Medicare program
that furnishes the services in
accordance with Part 418 of this chapter.

(b) While the enrollee’s hospice
election is in effect, the organization
may be reimbursed on a reasonable cost
basis for only the following covered
Medicare services furnighed to the
Medicare enrollee:

(1) Services of the enrollee’s attending
physician if the physician is an
employee or contractor of the
organization and is not employed by or
under contract to the enrollee’s hospice.

(2) Services not related to the
treatment of the terminal condition for
which hospice care was elected or a
condition related to the terminal
condition.

§417.532 General considerations.

(a) Conditions and criteria for
reimbursement. (1) The costa incurred
by the organization to furnish services
covered by Medicare are reimbursable if
they are—

(i) Proper and necessary:

(ii) Reasonable in amount: and

(iii) Execpt as provided in § 417.550,
appropriately apportioned among the
organization's Medicare enrollees, other
enrollees, and nonenrolled patients.

(2) In determining fair and equitable
reimbursement for the organizations,
HCFA generally applies the cost
reimbursement principles set forth in
§ 405.402 [a) and (b) of this chapter.

(3) Except as specified in paragraph
{2)(4) of this section, in judging whether
costs are reasonable, HCFA applies the
weighted average to the AAPCCs of
each class of the organization's
Medicare entollees (as defined in
§ 417.582) for the organization’s
geographic area as an absolute
limitation on the total amount payable.

{4) For contract periods beginning
before January 1, 1886, an éntify with an
existing cost contract is not subject to
the reimbursement limitation specified
in paragraph (8)(3) of this section, In
judging whether costs for these
organizations are reasonable; HCFA
may consider the per capital costs
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incurred by the organization for its
Medicare enrollees in relation to the
AAPCC for the organization's
geographic area or a similar area. In
those cases, HCFA will use the AAPCC
as a general guideline for reimbursement
to u reasonable cost organization rather
than as a reimbursement limitation,

(b) Method and amount of
reimbursement to the organization. 1)
HCFA makes Interim per capita
payments each month for each Medicare
enrollee, equivalent to the interim per
capita cost rate determined in
accordance with § 417.570.

(2) HCFA adjusts the interim per
capita rate as necessary during the
contract period and makes final
adjustments at the end of the contract
period.

(3) In determining the amount due the
organization, HCFA deducts from the
reasonable cost actually incurred by the
organization for covered services
furnished to its Medicare enrollees, an
amount equa! to the actuarial value of
the applicable Medicare Part A and Parl
B deductible and coinsurance amounts
that would have applied to the covered
services for which payment is being
made if these enrollees had not enrolled
in the organization or another eligible
organization.

(¢} Election by organization. An
organization must elect, on an individual
provider basis, one of the following
methods for reimbursement for hospital
and SNF services it furnishes to
Medicare enrollees:

(1) Direct payment by HCFA.

(2) Direct payment by the
organization.

(d) Notice of election. The election
must be made in writing before the
beginning of the contract period and is
binding for that period.

(e) Reimbursement by organization. If
the organization elects to pay providers
directly, as provided in paragraph (c) of
this section, it must—

(1) Determine the eligibility of its
Medicare enrolless to receive covered
services through the organization;

(2) Make proper coverage decisions
and appropriate pasyments, in
accordance with §§ 421.100 and 421.200
of this chapter, for the services
furnished to its Medicare enrollees:

(3) Ensure that providers maintain and
furnish appropriate documentation of
physician certification and
recertification, to the extent required
under Subpart P of Parl 406 of this
chapter; and

(4) Carry out any other procedures
required by HCFA.

(1) Review of organization's bill
processing capabilities, If the
organization elects to pay providers

directly, HCFA will determine whether
the organization has the experience and
capability lo carry out the
responsibilities specified in paragraph
() of this section in an efficient and
effective manner.

(8) Direct reimbursement by HCFA.
Under the election specified in
paragraph (c)(1) of this section, HCFA
pays a provider for the covered services
it furnishes to the organization's
Medicare enrollees on a reasonable cost
basis or on the basis of prospectively
determined rates, whichever is
applicable to that provider as described
in Subpart D of Part 405 of this chapter.
HCFA will deduct these payments and
any other payments made by
intermediaries or carriers on behalf of
the organization (for example, payments
for emergency or urgently needed
services made under § 417.558(a)) in
computing the payments to the
organization under paragraph (b) of this
section.

(h) Reimbursement for services
furnished to Medicare beneficiaries not
enrolled in the organization. HCFA
reimburses the organization for services
it furnishes to Medicare beneficiaries
who are not its enrollees through the
organization's Medicare intermediary or
carrier, as appropriate.

§417.533 Part B carrier responsibilities.

In paying for Part B services furnished
to its enrollees by suppliers, the
organization is responsible for—

(a) Determining the eligibility of
individuals to receive those services
through the organization;

(b) Making proper coverage decisions
and appropriate payment as authorized
under § 421.200 of this chapter for the
services for which its Medicare
enrollees are eligible; and

(¢} Carrying out any other procedures
that HCFA may require.

§ 417.534 Allowable costs.

(a) Definition—Allowable costs
means the direct and indirect costs,
including normal standby costs incurred
by the organization, that are proper and
necessary for efficient delivery of
needed health care services. They
include the costs of furnishing services
to the organization’s Medicare enrcllees,
other enrollees, and nonenrolled
patients, which are typical “provider”
costs, and costs (such as marketing,
enrollmenl!, membership, and operation
of the organization) that are peculiar to
health care prepayment organizations.

(b) Basic rules. (1) The allowability of
an organization’s costs for furnishing
services is generally determined in
accordance with principles applicable to
provider costs, as set forth in § 417.5386,

(2) The allowability of other costs is
determined in accordance with
principles set forth in §§ 417,538 through
417.550.

(3) Costs for covered services for
which Medicare is not the primary
payor, as described in § 417.528, are no|
allowable.

§417.536 Provider cost reimbursement
principles applicable to the organizations.

(8) Applicability. Unless otherwise
specified in this subpart, the principles
or reasonable cost reimbursement set
forth in Subpart D of Part 405 of this
chapter are applicable to the
organization's costs when incurred by
an organization or by providers of
services and other facilities owned or
operated by the organization, or related
to the organization by common
ownership or control. This most
common examples of these costs are sel
forth in this section.

(b) Depreciation. An appropriate
allowance for depreciation on buildings
and equipment is an allowable cost, in
accordance with §§ 405.415, 405417, and
405.418 or this chapter.

(c) Interest expense. Necessary and
proper interest on both current and
capital indebtedness is an allowable
cost, in accordance with § 405419 of this
chapler.

(d) Cost of educational activities. An
appropriate part of the net cost of
approved educational activities of a
provider or other health care facility
owned or operated by an organization is
an allowable cost in accordance with
§ 405.421 of this chapter.

(e} Compensation of owners. An
appropriate amount of compensation for
services of owners is an allowable cos!
if the services are actually performed
and are necessafy, as specified in
§ 405.426 of this chapter.

(f) Bad debts. (1) In accordance with
§ 405.420 of this chapter, bad debts are
deductions [rom revenue and may be
included as allowable costs only if—

(i) They are attributable to Medicuare
deductible and coinsurance amounts for
which the Medicare enrollee is liable,
and

(ii) The organization has made a
reasonable, but unsuccessful, effort to
collect those amounts.

(2) If all or part of the deductible and
coinsurance amounts is payable through
a monthly premium or other periodic
payment, the amount allowed as a bad
debt may not exceed three times the
monthly rate for the actuarial value of
the deductible and coinsurance
amounts, or its equivalent, if the
periodic payment is on other than a
monthly basis.

—
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{3) Any bad deb! related to a service
iurnished to a Medicare enrcllee or the
organization, and claimed on a cost
report submitted for reimbursement by a
provider or other facility reimbursed on
 cost basis, may not be claimed as a
ad debt by the organization.

(g) Charity and courtesy allowances.
As specified in § 405.420 of this chapter,
charity and courfesy allowances are
deductions for revenue and may not be
ncluded as allowable costs,

(h) Research costs. As specified in
§ 405.422 of this chapter, costs incurred
for research purposes, over and above
patient care, are not allowable costs.

(i) Value of services of nonpaid
vorkers. The value of services of
nonpaid workers of an organization is
not an allowable cost, except as
provided in § 405.425 of this chapter.

i} Purchase discounts and allowances

1 refund of expenses. Discounts and
sllowances that an organization
receives on purchases of goods and
ervices and refunds of previous
expense payments must be deducted
from the costs to which they relate, in

ccordance with § 405.425 of this
chapter,

(k) Cost to related organizations. (1)
I'he costs of services, facilities, or
supplies furnished to an organization by
a related entity are allowable at the cost
to the related entity in accordance with
§ 405.427 of this chapter.

(2) An entity is not considered related

1 the organization merely because—

i) It has a risk or incentive agreement
inder which the organization
reimburses or compensates the entity for
ervices it furnishes to the
organizations's enrollees; or

(ii) Substantially all the services the
ntity furnishes are fumnished to the

organization's enrollees.

(3) Howaver, an entity described in
aragraph {k)(2) of this section and an
irganization are considered related if
ither of them is in & position to exercise
significant management or ownership
influence or control over the other.

(1) Return on equity capital of
proprietary providers owned by the
orsanization, An allowance for a
reasonable return on equity capital
Invested and used in providing services
s allowable in addition to the
reasonable cost of services furnished by
a proprietary provider owned by the
organization. The amount of the
allowance is determined in accordance
with § 405.429 of this chapter.

(m) Limitations on reimbursement.
Medicare payment for covered services
furnished by entities owned by or
operated by, or related to, an
organization reimbursed on a
reasonable cost basis is subject to

certain provisions of Subparts D and E
of Part 405 of this chapter that pertain to
reasonable cost and reasonable charge.
Those provisions include, but are not
necessarily limited to, the following:

(1) For ESRD treatment, the
limitations authorized under §§ 405.439,
405.542, and 405.544 of this chapter.

{2) For services of physical,
occupational, and speech therapists and
other therapists and nonphysician
health specialists, the limitations set
forth in § 405.432 of this chapter.

(3) For drugs, the allowable cost as
determined under § 405.433 of this
chapter.

{4) The overall cost limits established
in accordance with § 405,460 of this
chapter.

{5) The limitation to the lesser of
reasonable cost or customary charges,
as set forth in § 405.455 of this chapter.

§417.538 Enroliment and marketing costs.

(@) Principle, Enrollment and
marketing costs incurred by an
organization in the course of performing
the activities described in §§ 417.426
through 417.436 are allowable as
provided in this section.

{b) Definition. Allowable enrollment
and marketing costs are those necessary
and proper costs incurred in offering the
organization's plan to potential
enrollees in accordance with this part.
Those costs include selling, advertising,
promotional, and other marketing costs
and may not exceed an amount that
would be incurred by a prudent and
cost-conscious management,

{c) Application. Enrollment and
marketing costs are allowable, whether
incurred directly by organization staff or
under contract with marketing
specialists or other outside consultants.

(d) Reimbursement limitation. The
relatively higher costs that an
organization is likely to incur in initially
offering its plan to Medicare
beneficiaries are taken into account in
determining whether enrollment and
marketing costs are reasonable in
amount. However, if such costs exceed
amounts that would be paid by prudent
management, the excess is not
allowable.

§417.540 Membership costs.

(a) Principle. Membership costs are
allowable if incurred in maintaining and
servicing subscriber contracts for
prepayment enrcllees, !

() Kind of costs included.
Membership costs include, but are not
limited to, reasonable costs incurred in
connection with maintaining statistical,
financial, and other data on enrollees.

§ 417,542 Reinsurance costs,
Reinsurance costs are not allowable.

§417.544 Physicians’ services furnished
directly by the organization.,

{a) Principles: Conpensation paid by
an organization to physicians is an
allowable cost to the extent that it is
commensurate with the compensation
paid for similar services performed by
similar physicians practicing in the same
or a similar locality. Physician
compensation may take various forms,
but the aggregate compensation
allowable must be reasonable in
relation to the services personally
furnished. If aggregate physician
compensation costs exceed what is
normally incurred, the excess is not a
reasonable cost,

{(b) Application. In determining the
allowability of the costs of physicians’
services, the cost of personal services
(for example, expenses attributable to
salaries, wages, incentive payments,
fringe benefits) must be dislinguished
from the cost of nonpersonal services
(for example, expenses attributable to
facilities, equipment, support personnel,
supplies). To be allowable,
compensation must be reasonable in
relation to the personal services
furnished.

§417.546 Physicians’ services and other
Part B supplier services furnished under
arrangements.

{a) General principle. Excepl as
specified in paragraph (b) of this
section, the amount paid by an
organization for physicians' services
and other Part B supplier services
furnished under arrangements is an
allowable cost to the extent it is
reasonable. Costs are considered
reasonable if they—

(1) Do not exceed those that a prudenl
and cost-conscious buyer would incur to
purchase those services; and

(2) Are comparable to costs incurred
for similar services furnished by similar
physicians or other suppliers in the
same or a similar geographic area.

(b) Special limitation for entities with

- existing cost contracts. For entities with

existing cost contracts, the provisions of
this paragraph apply for contract
periods beginning before January 1,
1986,

(1) If the organization pays for
physiclans’ services and other Part B
supplier services on other than a fee-for-
service basis—

(i) Except as specified in paragraph

-(b)(1)(ii) of this section, the costs

incurred by the organization may be
considered reasonable if they—
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(A) Do not exceed those that a
prudent and cost-conscious buyer would
incur lo purchase those services; and

(B) Are comparable to costs incurred
for similar services furnished by similar
physicians.or other suppliers in the
same or a similar locality,

(ii)(A) If a physician group to whom
the organization makes payment
compensates its physicians on a fee-for-
sarvice basis, the organization's
payment to the group may not exceed
the reasonable charges for those
services, as defined in Subpart E of Part
405 of this chapter.

(B) Payment in excess of the limits
specified in paragraph (b){1)(ii)(A) of
this section is allowable if the group has
procedures under which members of the
group accept eifective incentives, such
as risk-shuaring, designed to avoid
unnecessary or unduly costly utilization
of health services. In such cases, the
amount paid by the organization is
considered reasonable if it meets the
conditions specified in paragraph
(b)(2)(i) of this section.

(2) If the organization pays for
physicians’ services and other Part B
supplier services on a fee-for-service

§ig—

(1) Except as specified in paragraph
(b){2)(ii) of this section, the costs
incurred by the organization are
considered reasonable if they do not
exceed—

(A) The reasonable charges for those
services, as defined in Subpart E of Part
405 of this chapter; and

(B) The amount that HCFA would pay
for those services, if they were furnished
to beneficiaries who are not enrolled in
the organization and who receive the
services from sources other than
providers of services or other entities
that are reimbursed on a reasonable
cost basis,

(ii) Payment to a physician group
organized on an individual-practice
basis is not subject to the limitations
specified in paragraph [(b)(2)(i) of this
section if the group pays its physicians
on a fee-for-service basis and has
procedures under which the members of
the.gnoup accept effective incentives,
such es risk-sharing, designed to avoid
unnecessary or unduly costly utilization
of health services. In such cases, the
amount paid by the organization is
considered reasonable if it meets the
conditions specified in paragraph
(b)(1)(i) of this section.

§417.548 Provider services through
arrangements.

(8) Principie. The cost incurred by an
organization for covered services
furnished under arrangement with a
provider is allowable 1o the extent that

it would be allowable and reimbursable
under Subpart D of Part 405 of this
chapter, unless, upon the organization's
petition to HCFA, the organization can
demonstrate to HFCA's satisfaction that
payment in excess of the amount
authorized under Subpart D of Part 405
of this chapter is justified on the basis of
advantages gained by the organization.

(b) Application. An advantage gained
must represent a real and langible
benefit received by the organization for
the excess cos! incurred, and any excess
payment is subject to other applicable
requirements of Part 405 of this chapter,
including tests of reasonableness, For
example, in the case of an arrangement
an organization has with a provider that
is located outside the organization's
geographic area and that is not related
to the organization by common

“ ownership or control, payment of the

provider's charges to the arganization
(rather than the provider's reasonable
cost as determined under Subpart D of
Part 405 of this chapter) may be justified
in exchange for the advantages of not
having to incur the administrative costs
of determining the provider's reasonable
cost and of making a more timely final
settlement with the organization.
However, repayment of the provider's
charges would be acceptable only if—

(1) The provider furnishes services to
the organization's enrollees infrequently;

(2) The charges represent an
insignificant portion of total Medicare
reimbursement to the organization; and

(3) The charges do not exceed the
customary charges by the provider to its
other patients for similar services,

§417.550 Special Medicare program
requirements.

(8) Principle. Excepl as specified in
paragraph (d) of this section, Medicare
reimburses the total reasonable cost
incurred by an organization for
activities specified in this section that
are solely for Medicare purposes and
unique to Medicare contracts under
section 1876 of the Act.

(b) Application. The following costs
are reimbursed in full for cost-
reimbursed Medicare enrollees:

(1) The reasonable cos! of reporting
data concerning increases and
decreases in Medicare enrollment.

(2) The reasonable cost incurred,
solely for Medicare purposes, for the
independent certification of the
organization's cos! report required under
§ 417.578.

(3} The total reasonabile cost of
special data that HCFA requires from
organizations solely for program
planning and evaluation purposes,

(¢) Prior approval. Costs that are
reimbursed in full under this section

must be separately budgeted and
approved by HCFA before the contract
period begins.

(d) Exception: Apportioned costs. (1)
Payment in full is limited to the costs
specified in paragraph [b) of this
section.

{2) The normal administrative costs
incurred by the organization in
obtaining Medicare reimbursement
(such as the cost of maintaining and
reporting membership statistical, and
actuarial data needed to determine the
amount of reimbursement to the
organization, and thie cos! of preparing
costs reports) must be apportioned in
accordance with § 417.552,

§417.552 Cost apportionment: General
provisions.

(a) Basic rule. Except as provided in
§ 417,556[c), the organization must
apportion its total allowable direct and
indirect costs among its Medicare
entollees, its other enrollees, and its
nonenrolled patients—

(1) In accordance with §§ 417.530
through 417.576; and

(2) Using methods approved by HCFA.

(b) Purpose of apportionment, The
purpose of apportionment is to ensure

| .

(1) The cost of services furnished to
Medicare enroliees is not borne by other
enrollees and nonenrolled patients; and

(2) The cost of the services furnished
to other enrollees and nonenrolled
patients is not borne by Medicare.

§ 417.554 Apportionment: Provider
services furnished cirectly by the
organization.

The Medicare share of the cost of
covered services furnished to Medicare
enrollees by providers that are owned or
operated by the organization or are
related lo the organization by common
ownership or control must be -
determined in accordance with the
apportionment methods set forth in
§§ 405.452, 405.453, 405.470 through
405477, and 405.480 of this chapler.

§417.556 Apportionment: Provider
services furnished by the organization
through arrangements with others.

The Medicare share of the cost of
covered services furnished to Madicare
enrollees through arrangements with
providers other than those specified in
§ 417,554 must be determined as follows:

(a) The Medicare share must be based
on the cost the organization pays the
provider under their arrangement, to the
extent that cost is reasonable and
within the limits established by
§§ 417.534 through 417.548.

{b) Except as specified in paragraph
(c) of this section, apportionment must
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L on the same approved basis that is
used by the provider for Medicare
peneficlaries who are not Medicare
enrollees of the organization, subject to
{he conditions and limitations set forth
in § 417.548,

(¢) If, because of the special nature or
terms of the organization’s arrangement
with the provider, apportionment on the
basis specified in paragraph (b) of this
section would result in Medicare's
bearing the costs of furnishing services
to individuals other than the'
organization’s Medicare enroliees,
¢:p;~<1r|ionmenl must be on another basis
that is approved by HCFA and that will
ensure that Medicare does not pay any
of the cost of furnishing services to
individuals who are not Medicare
enrollees of the organization.

(d) If the organization elects to have
providers reimbursed by the
organization's Medicare intermediary,
the Medicare share is the amount the
intermediary paid the provider.

§417.558 Emergency and urgently needed
services, and out-of-area servicea for

which the organization assumes financial
responsibility: Source of payment.

(a) Payment by intermediary. An
intermediary may reimburse its
providers for the reasonable cost of
covered emergency or urgently needed
services as defined in § 417,401, and
other covered out-of-area services for
which the organization assumes
financial responsibility.

(b) Payment by organization—1)
Busic rule, Except as specified in
paragraph (b)(2) of this section, a
payment by the organization to &
provider for emergency or urgently
necded services as defined in § 417.401
or other out-of-area services is
al muhlc only to the extent it would be

owable under Subpart D of Part 405 of
this chnpler
(2) Exception. Payment in excess of
the reasonable cost allowed under
Subpart D of Part 405 of this chapler is
lowable only if the organizahon
demonstrates to HCFA's satisfaction
='~ it it is justified on the basis of
Ivantages gained by the organizaltion,
§ ltf-mhm§417548 -

$417.560 Apportionment: Part B physician
and supplier services.
l 1| Medical services furnished
rectly by the organization. The total
lowable cost of Part B physician and
~p!u r services furnished by
f‘*P‘ iyees or pariners of the
or gummllon or by a related entity of the
organization must be apportioned on the
basis of the ratio of covered Part B
services furnished to Medicare enrollees
10 total services furnished to all the

organization's enrollees and nonenrolled
patients, The organization must use a
method for reporting costs that is
approved by HCFA. HCFA will base its
approval on a finding that the method—

(1) Results in an accurate and
eq:ilable allocation of allowable costs;
an

(2) Is justifiable from an
administrative and cos! efficiency
standpoint.

(b) Medical services furnished under
arrangements made by the organization.
When the organization pays for Part B
physician and supplier services on some
basis other than fee-for-services, the
reasonable cost the organization pays
under its financial arrangement with the
physician or supplier must be
appartioned between Medicare
enrollees and others based on the ratio
of covered services furnished to
Medicare enrollees to the total services
furnished to all enrollees and
nonenrolled patients. If apportionment
on this basis would result in Medicare
bearing the cost of furnishing services to
individuals who are not Medicare
enrollees, the Medicare share must be
determined on another basis (approved
by HCFA) to ensure that Medicare pays
only for services furnished to Medicare
enrollees.

(c) Medical services furnished under
an arrangement that provides for the
organization ta pay on a fee-for-service
basis. The Medicare share of the cost of
Part B physician and supplier services
furnished to Medicare enrollees under
arrangements, and paid for by the
organization on a fee-for-service basis,
is determined by multiplying the total
amount for all such services by the ratio
of charges for covered services
furnished to Medicare enrollees to the
total charges for all such services,

(d) Emergency services, urgently

"needed services, and other covered

medical services for which the
organization assumes financial
respensibility. (1) Except as provided in
paragraph (d)(2) of this section, the
Medicare share of the cost of Part B
omergency or urgently needed services
or other Part B services that are not
furnished by a provider and for which
the orfganization accepts financial
responsibility is determined in
accordance with paragraphs (b) and (c)
of this section.

(2) For contract periods beginning
before January 1, 1986, in the case of
enlities with existing cost contracts,
payment of the physician’s or supplier's
charges instead of the reasonable
charges as defined in Subpart E of Part
405 of this chapler may be justified if the
organization demonstrates to HCFA's
satisfaction that—

{i) The physician or supplier furnishes
services infrequently to enrollees of the
organization:

(ii) The charges represent an
Insignificant portion of total Medicare
payments to the organization; and

(iii) The charges do not exceed the
amounts the physician or supplier
charges other patients for similar
services,

§417.562 Welghting of direct services
turnished by physicians and other

(@) Basic Rule. For contract periods
beginning before January 1, 1986, an
organization may adjust (“weight") the
statistics it uses to compute the
upportionment of the costs of the direct
professional covered Part B services of
physicians and other health care
personnel furnished to different patient
groups 1o reflect variations in
complexity and time required to furnish
the services. HCFA mus! approve the
weighting in advance as set forth in
paragraph (b] of this section.

(b} Basis for HCFA approval. HCFA
will approve weighting if—

(1) The weighting is based on data
acceptable to HCFA;

{2} All services {covered and
noncovered) used in the apportionment
ratio (that is, those furnished to
Medicare enrollees, to other enrollees,
and to nonenrolled patients) are
weighted on the same basis:

(3) The organization uses only one
weighting method at a time:

(4) The wighting is applied only to
services furnished to Medicare
enrollees—

(i) in which there is a face-to-face
contact between the enrollee and the
health care personnel; and

(ii) In an ambulatory health care
seiting that {s not a provider (for
example, & medical center or tlinic);

(5) The paymentl limitations sel forth
in § 417.560{c) are applied to the
services, if applicable; and

(6) In the case of covered Part B
services furnished under arrangoments,
apportionment is on the basis of
services as specified In § 417.560(b).

(c) Waeighting procedure. Weighting is
accomplished by adjusting the statistics
in which weighting is permissible. These
weighted slatistics are used to compute
the weighted apportionment ratio that is
applied to the sularies, wages, incentive
payments, fringe benefits, and other
forms of compensation of those health
care personmel who furnish services that
involve face-to-face contact with
patients. The organization may not
weight—
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(1) Costs related to equipment,
medical records, and supp"lﬂs:

{2) Other costs not related to the
compensation for the direct professional
sarvices of physicians and other health
care personnel: or

{3) Costs already apportioned by
relative value units or some other
apportionmen! method in which time or
complexity is reflected in the
apportionment statistic,

(d) Limitations on pavment for
services-furnished under arrangement.
If payment is on a fee-for-service basis,
time and complexity are recognized,
subject to the payment limitation in
§ 417.560(c) but only to the extent that
they are specific and reasonable
elements of the amount that the
organization has agreed to pay for the
services,

§417.564 Apportionment and allocation of
administrative and general costs,

(a) Enrollment, marketing, and other
administrative and general costs of the
organization that benefit the total
enrolled population of the organization
and are not directly associated with
providing medical care must be
apportioned on the basis of a ratio of
Medicare enrollees to the total
enrollment of the organization.

(b) Administrative and general costs
that bear & significant relationship to the
services furnished are not apportioned
to Medicare directly. These costs
include facility costs, interest expense,
medical record costs, centralized
purchasing costs, accounting and dala
processing costs, and the administrative
and general costs that are not included
in paragraph (a) of this section. These
costs are allocated or distributed to the
components of the organization and are
then apportioned to Medicare in
accordance with the rules described in
§§ 417.552 through 417.560. The
allocation or distribution process must
be made as follows:

(1) If a separate entity or department
of an organization performs
administrative functions whose benefits
can be quantitatively measured (such as
centralized purchasing and data
processing), the total allowable costs of
this entity or department must be
allocated or distributed to the
components of the organization in
reasonable proportion to the benefits
received by these components,

{2) If a separate entity or depariment
of an organization performs
administrative functions whose benefits
cannot be quantitatively measured (such
as facility costs), the total allowable
costs of this entity or department must
be allocated or distributed to the
components of the organization on the

basis of a ratio of total incurred and
distributed costs per component to the
total incurred and distributed costs for
all components.

§417,566 Other methods of allocation and
apportionment.

(a) Justification. A method of
apporfionment or allocation of costs,
other than the methods prescribed in
this subpart may be used if it results in a
more accurate and equitable
apportionment of allowable costs and is
justifiable from an administrative and
cos! standpoint,

(b) Required approval, (1) An
organization that desires to use an
alternative method must submit a
written request for HCFA approval at
least 90 days before the beginning of the
period for which the different method is
to be used.

(2) If HCFA approves use of a
different method, the organization may
not revert to another method without
first obtaining HCFA's approval.

§417.568 Adequate financial records,
statistical data, and cost finding.

(a) Maintenance of records. (1) An
organization must maintain suificient
financial records and statistical data for
proper determination of costs payable
by Medicare for covered services the
organization furnished to its Medicare
enrollees, either directly or under
arrangements with others. These include
accurate and sufficient detail of incurred
costs and enrollment data. ‘

(2) Unless otherwise provided for in
this subpart, standardized definitions
and accounting, statistics, and reporting
Emctices that are widely accepted in the

ealth care industry must be followed.

(b) Provision of data. (1) The
organization must provide adequate cost
and statistical data, based on its
financial and statistical records, that
can be verified by qualified auditors.

(2) The cost data must be based on an
approved method of cost finding and,
excepl as described in this paragraph,
on the accrual method of accounting.

{3) For governmental institutions that
use a cash basis of accounting, cost data
based on this basis will be acceptable.
However, only depreciation on capital
assets, rather than the expenditure for
the capital asset, is allowable.

(c) Provider services furnished
directly by the organization. If provider
services are furnished directly by the
organizatian, the provider is subject to
the cost-finding and cost-reporting
requirements set forth in Subpart D of
Part 405 of this chapter. An approved
cost-finding method described in
§ 405.453 of this chapter must be used to
determine the actual cost of covered

services furnished directly by the
organization during its contract peri

(d) Supplier services furnished
directly by the organization. If the
organization furnishes Part B physician
and supplier services directly, the
organization must furnish statistics 1hy
indicate the frequency and type of
service provided, in the form and detuil
prescribed by HCFA.

(e) Part B physician and supplier
serviees furnished through arrangemant
If the organization furnishes Part B
physician and supplier services under
arrangements with others, it must
furnish to HCFA statistical, financial,
and other information with respect to
those services in the form and detail
prescribed by HCFA. |

§ 417.570 Interim per capita payments.

{a) Principle of payment. (1) HCFA
makes monthly advance payments
equivalent to the organization's interim
per capita rate for each beneficiary who
is registered in HCFA records as a
Medicare enrollee of the organization.

(2) Additional lump-sum payments
may be made at other times during the
contract period, at HCFA's discretion, (0
adjust the total amounts paid during the
contract period to the level of incurred
Ccosts.

(b) Determination of rate. The interim
per capita rate of payment is equal 1o
the estimated per capita cost of
providing covered services to the
organization's Medicare enrollees,
based upon the types and components
of costs that are reimbursable under this
part. The interim per capita rate is
determined annually by HCFA on the
basis of the organization's annual
operating and enroliment forecast (as
set forth in § 417.572) and may be
revised during the contract period as
explained in paragraphs (¢) and (d) of
this section.

(c) Adjustments of payments, In order
to maintain the interim payments at the
level of current reasonable costs, HCFA
will adjust the interim per capita rate, (0
the extent necessary, on the basis of
adequate data supplied by the
organization in its interim estimated
cost and enrollment reports or on other
evidence showing that the rate based on
actual costs is more or less than the
current rate. Adjustments may also be
made if there is—

(1) A change in the number of
Medicare enrollees that affects the per
capita rate;

(2) A material variation from the costs
estimated when the annual operating
budget was prepared; or
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13) A significant change in the use of
covered services by the organization's
Medicare enrollees.

(d) Reduction of interim payments. If
the organization does not submit, on
time. the reports and other data required
to determing the proper amount of
payment, HCFA may reduce interim
payments Lo the extent appropriate. or

v take any other action authorized
under this park, An interim payment
reduction remains in effect until HCFA
can make a reasonable estimate of per
capita COSts.

$417.572 Budget and enroliment forecast
and interim reports.

(a) Annual submittal. The
organization must submit an annual
operating budget and enrallment
forecast, in the form and detail required
by HCFA, at least, 90'days before the
beginning of each contract period. The
forecast must be based on financial and
stutlstical data and records that can be
verified if HCFA requires a detailed
review of supporting records. The data
and records include, but are not limited
to, all ledgers, books, records, and
original evidence of costs, and statistical
data used in the determination of
reasonable cost.

(b) Effect of failure to submit on time.
If the organization does not submit the
budget and enrollment forecast on time,
HCFA may—

(1) Establish an interim per capita rate
of payment on the basis of the best
wallable data and adjust payments on
the basis of that rate until the required
reporls are submitted and a new interim
;-m ca nm rale can be established; or

If there s not enough data on
whic h to base an interim per capita rate,
inform the organization that interim
payvments will nol be made until the
required reports are submitted.

(c) laterim cost reports. (1] An
organization must submit interim cost
reporis on a quarterly basis in the form
and detail prescribed by HCFA. These
interim cost reports must be submitted
no later then 60 days after the close of

ch quarter of the contract period.

(2] HCFA may reduce the frequency of
m reports required under paragraph
(©)(1) of this section if HCFA determines
that, on the basis of the organization's
ieporting experience, there is good

use 1o do so.

$417.574  Interim settloment.

(8) Determination. Within 30 days

follow ving thé receipt of the
organization's final interim cost and
enrollment reports, HCFA will make an
‘nlerim determination of the estimated
amount paysble to the organization for
the reasonable cost of covered services

furnished to its Medicare enrollees
during the contract period. HCFA will
base the determination on the interim
cost report and enrollment data
submitted by the organization, and any
other relevant data HCFA finds
appropriate. For this purpose, HCFA
will accept costs as reported, subject to
later review or audil, unless there are
obvious errors or inconsislencies.

(b) Payment. Any difference between
the total amount of interim payments
and the amount found payable on the
basis of the interim determination under
paragraph [a) of this section, must be
paid by the organization or will be paid
by HCFA, whichever is appropriate, no
later than 30 days after HCFA's
determination.

§417.57G Final settiement.

{a) Geperal rule. Final settlement and
payment of amounts due the
organization or the appropriate
Medicare trust funds are made following
the organization's submission and
HCFA's review of an independently
certified cost report and supporting
documents as described in paragraph (b)
of this section.

(b) Certified cost report as basis for
final settlement—{1) Timing of cost
report. The organization mus!t submit to
HCFA an independently certified cost
report and supporting documents, in the
form and detail required by HCFA, no
later than 180 days after the end of each
contract period, unless HCFA extends
the period for goad cause shown by the
organization.

(2) Content of cost report. The cost
report and supporting documents must
include—

(i) The per capita costs incurred by
the organization, including those of
entities related to the organization by
common ownership or control, in
fumishing covered services to its
Medicare enroliees, determined in
accordance with §§ 417.532 through
417,568,

(ii) The organization's methods of
apportioning cos! among Medicare
enrollees, other enrcllees, and
nonenrolied patients, in accordance
with the reimbursement procedures
specified in this subpart (and, as
applicable, in Subpart D of Part 405 of
this chapter); and

{iii) Any other information required by
HCFA.

(3) Failure to repart required finoncial
information. If the organization fails 1o
submit the required cost report and
supporting documents within 180 days
after the end of the contract period,
without having requested and received
an extension of time for good cause
shown, HCFA may—

(i) Consider the failure to reporls as
evidence of likely overpayment; and

(if) Initiate recovery of amounts
previously paid. er reduce interim
payments, or both.

(c) Final determination and
adjustment. (1) After receipt of
acceptable reports as specified in
paragraph (b) of this section,

HCFA determines the total
reimbursement due the organization for
providing covered services to its
Medicare enrollees (which is subject to
the audit provisions of this subpart) and
makes a retroactive adjustment to bring
interim payments into agreement with
the reimbursable amount due the
organization.

(2) A final settiement may be made
with the organization even though a
provider that is not owned or operated
by the organization or related to the
organization by common ownership or
control and that provides services to the
organization's Medicare enroilees has
not had a final settlement with HCFA
under Subpart D of Part 405 of this
chapter for services furnished by the
provider to Medicare beneficiaries who
are not enrolled in the organization. In
this situation—

(i) HCFA must be satisfied that the
costs of covered services furnished to
the organization's Medicare enrollees,
as shown in the reports specified in
paragraph (b) of this section, are
reasonable and that the interest of the
Medicare program would best be served
by not delaying final settiement with the
organization until there is a final
settlement with the provider for services
furnished to Medicare beneficiaries not
enrolled in the organization; and

(ii) Prompt settlement with the
organization would be in the best
interest of the Medicare program if, for
instance, the provider's costs represent
an insignificant amount of total
reimbursement due to the arganization;
or if HCFA is satisfied that the
provider's costs, as shown in the reports
specified in paragraph (b) of this
section, will not be modified, to any
significant extent, by the final
settiemen!t with the provider under
Subpart D of Part 405 of this chapter.

(d) Notice of amount of
reimbursement. The notice of amount of
Medicare reimbursement—

(1) Explaina HCFA's determination
regarding total Medicare reimbursement
due the organization for the contract
period covered by the financial
information specified in paragraph (b) of
this section;

(2) Relates this determination to the
organization’s claimed total
reimbursable cost for that period:




1368

Federal Register /| Vol. 50, No. 7 / Thursday, January 10, 1985 / Rules and Regulations

(3) Expliains the amounts and reasons,
by appropriate reference o law,
regulations, and Medicare program
policy and procedures, if the détermined
amounts differ from the organization's
claim; and

(4} Informs the organization of its right
to a hearing in accordance with Subpart
R of part 405 of this chapter.

(e) Basis for retroactive adjustment.
(1) HCFA's determination (as contained
in the notice of amount of Medicare
reimbursement) constitutes the basis for
making retroactive adjustments to any
Medicare payment made to the
organization during the period to which
the determination applies.

(2) Further payments to the
organization may be withheld or offset
in order to recover, or to aid in the
recovery of, any overpayment identified
in the determination as having been
made to the organization, even if the
organization requests a hearing under
Subpart R of Part 405 of this chapter.

(3) Any withholding will continne
untit—

(i) The overpayment is liquidated;

(ii) The organization enters into an
agreement with HCFA to refund the
overpaid amount; or

{ili) HCFA, on the basis of
subsequently acquired evidence,
determines that there was no
overpayment.

Risk Reimbursement

§417.580 Basis and scope.

(a) Basis, Sections 417.582 through
417.596 implement those portions of
section 1876 (a), [e), and (g) of the Act
that pertain to the amount HCFA
reimburses an organization for its
Maedicare enrollees who are enrolled on
a risk basis.

(b) Scope. Sections 417.582 through
417.590 sel forth—

(1) Method of payment;

(2) Procedures for determining the
organization’s payment rate; and

(3) Procedures for determining the
additional benefits {and their value) the
organization mus! provide to its
Medicare enrollees.

§417.582 Definitions applicable to risk
reimbursement.

As used in §§ 417.584 through
417.596—

Actuarial factors means factors such
as the age, sex, and disability level
distribution of the population and any
other relevant factors that HCFA
determines have a significant effect on
the level of utilization and cost of health
services,

Class of Medicare enrollees means a
group of Medicare enrollees of an

organization that HCFA constructs on
the basis of actuarial factors.

Similar area means an area similar to
the organization's geographic area but
free from special characteristics that
would distort the determination of the
AAPCC,

U.S. per capita incurred cost means
the average per capita cos!, including
intermediary or carrier administrative
costs, incurred by Medicare, as
determined on an accrual basis, for
covered services furnished to Medicare
beneficiaries nationwide during the
most recent period for which HCFA has
complete data.

§417.584 Payment to organization with
risk contracts.

Except as provided in §§ 417.585 and
417.586, HCFA makes payments for
covered services furnished to the
organization's Medicare enrolless only
to the organization.

(@) Principle of payment. HCFA
makes monthly advance payments
equivalent to the organization's per
capita rate of payment for each
beneficiary wha is registered in HCFA
records as & Medicare enrollee of the
organization.

{b) Determination of rote. (1) The
annual per capita rate of payment for
each class of Medicare enrollees is
equal to 95 percent of the AAPCC (as
determined under the provisions of
§ 417.588) for that class of Medicare
enrollees,

{2) HCFA furnishes each organization
with its per capita rate of payment for
each class of Medicare enrollees not
later than 90 days before tha beginning
of the organization's contract period.

(c) Adjustments to payments. If the
organization's actual number of
Medicare enrollees in each class differs
from the number of individuals
eslimated to be enrolled for purposes of
determining the amount of advance
payment, HCFA will adjust the amount
of payment made in subsequent months
lo take these enroliment changes into
amount.

(d) Reduction of payments. If an
organization requests a reduction in its
monthly paymenl in accordance with
§ 417.592(e), HCFA will reduce the
amount of payment by the appropriate
amount. Reductions in the monthly
payment to an organization will also be
made if the organization elects the
hospital or SNF payment option
described in § 417,586,

§417.585 Exception for hospice care
services.

(a) No payment is made to an
organization on behalf of a Medicare
enrollee who has elected hospice care

under § 418.24 of this chapter excep! lor
the portion of the payment applicable 1
the additional benefits described in

§ 417.592. No payment is made effective
the first day of the month following the
month of election to receie hospice care,
until the first day of the month following
the month in which the enrollee resumes
normal Medicare coverage.

(b) During the time the election is in
effect, the organization may bill HCFA
on a fee-for-service basis (subject to the
usual Medicare rules of payment for
only the following covered Medicare
services:

(1) Services of the enrollee’s allending
physician if the physician is an
employee or contractor of the
organization and is not employed by o
under contract to the enrollee's hospice.

(2) Services not related to the
treatment of the terminal condition for
which hospice care was elected or a
condition related to the terminal
condition.

(3) Services furnished after the
revocation or expiration of the enrollee’s
hospice election until the full monthly
capitation payments begin again.

(c) Payment for hospice care services
furnished to Medicare enrolees of an
organization are made to the hospice
participating in Medicare elected by the
enroliee.

§417.586 Organization option: Payment to
hospitals and SNFs.

(a) Election by organization. (1) An
organization may elect to have hospitals
or SNFs that furnish inpatient services
to its Medicare enrollees, or both of
those types of providers, obtain
payment directly from the provider’s
Medicare intermediary.

(2} If an organization wishes to elect
either or both of these options, it mus!
submit a written request to HCFA
before the organization's contract period |
begins.

(3] The election of these payment
options by the organization is binding
for the entire contract period.

(b) Payment by intermediary to the
hospital or SNF. (1) After an
organization submits its request, HCFA
pays the hospital or SNF through the
provider's Medicare intermediary for the
covered inpatient services furnished to
the organization's Medicare enrollees.

{2) The payment made under
paragraph (b)(1) of this section is equal
to the payment made in accordance with
the principles of reimbursement
specified in Subpart D of Part 405 of this
chapter,

(e) Reduction in organization's per
capita payment. (1) Each month HCFA
will deduct from the organization's per
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capita payment deseribed in § 417.584

an amount HCFA estimates it will be
paying to hospitals or SNFs on behalf of
the organization's Medicare ‘enrollees
and administrative costs HCFA incurs in
making the payments to the hospitals or
SNFs.

{2) The amount of deduction will be
adjusted as necessary 1o allow HCFA to
retain sufficient funds with which to pay
the bills,

(d) Retention of withheld funds. I the
contract between the organization and
HCFA is terminated or not renewed,
HCFA will retain the balance of the
amounts withheld from the
organization's per capita payment for
three years after the expiration or
termination of the contract.

(¢) Organization's liability. In making
in election under this section, the
organization must agree to accept
liability and to provide the additional
necessary funds to HCFA if—

(1) During the contract period or in
subsequent years, HCFA did not
withhold sufficiént funds to pay the bills
of the organization's Medicare enrollees:

(2} After HCFA returns any balance of
imounts withheld to the organization,
HCFA receives additional bills that
cover services furnished to Medicare
enrollees of the organization during its
contract period.

§417.588 Computation of adjusted
average per capila cost (AAPCC).
a) Basic data. In computing the .
AAPCC). HCFA uses the U.S. per
capita incurred cost and adjusts it by
the factors specified in paragraph (c) of
this section resulting in an AAPCC for
each class of Medicare enrollees,
(b) Advance notice to the
reanization. Before the beginning of &
miract period, HCFA informs the
organization of the specific adjustmen!

AAPCC.

(¢} Adjustment factors—{1)
Ceographic. HCFA makes an
idjustment to reflect the relative level of
Medicare expenditures for beneficiaries
who reside in the organization's
geographic area (or a similar area). This
idjustment is based on reimbursement
for Medicare covered services and uses
Ihe most acourate and timely data that
perlain to the organization's geographic
:red and that {s available to HCFA
when it makes the determination,

(2) Enrollment. A further adjustment
is made by HCFA to remove the cost
effect of all area Medicare beneficiaries
who are enrolled in the organization or
another eligible organization.

(3) Age, sex. and disability status.
HCFA makes adjustments to reflect the
age and sex distribution and the

disability status of the organization’s
enrollees based on Medicare program
experience and available data that
indicate cos!t differences that result from
those factors. )

(4) Other relevant factors. If accurate
data are available and appropriate,
HCFA makes adjustments to reflect
wellare and institutional status and
other relevant factors.

§417.590 Computation of the average of
the per capita rates of payment.

(&) Computation by the organization,
As indicated in § 417.584(b), prior to the
start of an organization's contract
period, HCFA determines an
organization's per capita rate of
payment for each class of Medicare
enrollees. For purposes of determining
an organization's required additional
benefits (see § 417.592), an organization
must compute a weighted average of
these per capita rates of payment based
on the organization’s anticipated
enroliment distribution. This
computation must be done separately
for Part A and Part B enrollees and Part
B-only enrollees and is subject to
HCFA's review and approval.

{b) Computation by HCFA. If the
organization claims to have insufficient

. enroliment experience to make the

compultation required by paragraph (a)
of this section, and HCFA agrees with
this claim, then HCFA will compute the
average of the per capita rates of
payment based on the best information
available to HCFA, including the
enrollment experience of other
organizations that have contracted with
HCFA to receive reimbursement on a
risk basis.

§417.592 Determination of required
additional benefits,

(a) General consideration. Excep! as

provided in paragraph (e) of this section,

if the organization's average of its per
capita rates of payment as determined
under § 417,580 is more than the
organization's adjusted community rate
{ACR) as determined under § 417.594,
then the organization must provide its
Medicare enrollees with additional
benefits as described in paragraphs (b)
and (c) of this section. This
determination must be done separately
for Part A and Part B enrollees and Part
B-only enrollees.

(b) Form of additional benefits. The
additional benefits are selected by the
organization and may be—

(1) A reduction in the organization's
premium or other charges made by the
organization in the form of deductibles
and coinsurance; or

(2) Health benefits beyond the
required Part A and B services; or

(3) A combination of the benefits
specified in paragraphs (b)(1) and (b)(2).
(¢) Value of additional benefits. The

additional benefits must be at least
equal in value to the difference between
the ACR and the average of-the per
capita rates of payment, uniess—

(1) The organization requests a
reduction in its monthly payment as
provided in paragraph (e) of this section:
or

[2) The organization requests that
HCFA withhold in a benefit stabilization
fund as provided in § 417.596, a part of
the value of the additional benefits it is
required to provide.

(d) Notification to HCFA. (1) The
organization must notify HCFA not later
than 45 days before the beginning of the
contract period of its ACR and its
weighted average of its per capita rates
of payment (as computed under
§ 417.580) for the contract period.

(2) If the proposed ACR is less than
the average of the per capita rates of
payment to be made at the beginning of
the contract period, the organization
mus! provide HCFA with—

{i) A description of the additional
benefits (as described In paragraph (b)
of this section) the organization has
elected o provide its Medicare
enrollees; and

(ii) Supporting evidence to
demonstrate that the selected additional
benefils are at least equal in value to the
difference between the organization's
proposed ACR and the average of the
per capita rates of payment.

(e) Exception. (1) If the organization's
ACR is less than the average of the per
capita rates of pavment, the
organization may request a reduction in
its monthly payment from HCFA instead
of offering its Medicare enrollees
additional benefits.

2) The reduction in the monthly
payment must, over the course of the
contract period. be equal in value to the
difference between the proposed ACR
and the average of the per capita rates
of payment, or meet the requirements of
§ 417.442(b)(1)(ii).

§ 417.584 Computation of ACR.

(4) General. (1) Each organization
must compute its own ACR. In
computing the ACR, the organization
calculates an initial rate (using the
methods described in paragraph (b) of
this section) that represents the
organization's premium if it provided the
Medicare covered services package to
its general membership (that is, its non-
Medicare enrollees). The organization
then either adjusts that rate by the
factors specified in paragraph (c) of this
section or requests that HCFA adjust the
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rate in accordance with the procedures
specified in paragraph (d) of this
section.

(2) The organization or HCFA Turther
reduces this rute by the actuarial value
of applicable Medicare coinsurance and
deductibles.

(3) Separats ACRs must be calculaled
for Part A and Part B enrollees and Part
B-only enrollees.

{8} In ealculating its Initial rate, the
organization must identify and take into
account anticipated revenue from health
insurance payors for those services for
which Medicare is not the primary payor
a5 described in § 417.528.

(b) Initiol rate calcalation. (1) The
organizalion's initial rate is caleulated,
al the organization’s election, using
either—

(i} A community rating system as
defined in § 110.105(b) of this title; or

(if) A system. approved by HCFA,
under which the organization develops
an aggregate premium for all its
enrollees that is weighted by the size of
the various enrolled groups that
compose the organization's enrollment.

{For purposes of this section, enrolled
groups are defined as employee groups
or other bedies of subscribers that
purchase membership in the
organization on & premium basis.)

(2) Regardless of which method the
arganization uses 1o calculate its initial
rate, the initinl rate must be equal to the
premium the organization would charge
its non-Medicare enrollees for the
Medicare covered services.

{3) Except as provided in paragraph
(b){4) of this section. the organization
must identify in its initial rate
calculation, the following components
whose rales mus! be consistent with
rates used by the organization in
calculating premiums for non-Medicare
enrollees:

(i) Hospital services (services covered
under Medicare Part A and Part B
chown separately),

(ii) Physicians services.

(iii) Other medical services (for
example, X-ray and laboralory services).

(iv] Home health services.

{v] Out-of-plan claims for emergency
sarvices.

{vi} Skilled nursing care services.

{vit) Ambulance services,

{viii) Other Medicare covered
services,

(ix) General and administrative.

{x) Noncovered Medicare services for
example, eyeglasses).

{xi} Services for which Medicare is the
secondary payor

{xii) Enrollee liabilities (for example,
deductibles, coinsurance, or
copayments) for covered services.

(4) An organization that does not
usually separate its premium
components as described in paragraph
(b)(3) of this section may calculate its
initial rate with the methods it uses for
its other enrolled groups if the
organization provides HCFA with the
documentation necessary to support any
adjustments the organization makes to
the initial rate in accordance with
paragraph (e) of this section.

(5) The initial rate calculation mmst
not carry forward any losses
experienced by the organization during
prior contract periods, The organization
must submit supporting documentation
to assure HCFA that rates do nol
include past losses bul only premiums
for the price of additional benefils and
services of the upcoming contract
period.

(c) Adjustment factors. These factors
are designed to adjust on a companent
basis the initial rate calculated under
paragraph (b) of this section to reflect
the utilization characteristics of the
organization's Medicare enrollees. The
organization may adjust the same
service using more than one factor if the
factors do not duplicate each other. The
factors are as follows:

(1) Unit of service. If the organization
purchases or identifies services on a
unit of service basis and the unit of
service is defined the same for all
enrollees, the organization may make an
adjustment in its initial rate to reflect
the number of units of services furnished
to its Medicare enrollees in comparison
to those furnished to other enrollees.

(2) Complexity or intensity of
services. (i) The organization may make
an adjustment to reflect the differences
in the complexity or intensity of services
furnished to its Medicare enrollees if the
calculation of its initial rate includea the
elements of this adjustment.

(ii) if an organization cannot support
an adjustment such as that described in
paragraph {¢){(2)(i) of this section, it may,
for contract periods beginning before
January 1. 1966, meke an adjustment to
the direct professional services of
physicians and other health care
personnel. This adjustment will reflect
the difference in time of service
furnished to the organization’s Medicare
enrollee if the calculation of the
organization's initial rate includes the
elements of this adjustment.

(3) Supporting documentation, All
adjustments made by the organization
must be accompanied by adequete
supporfing data. If an organization tdoes
no! have sufficient enroliment
experience to develop this data, it may.
during its initial contract period, use

—

documented statistics from a nation:!
recognized statistical source.

(d) Adjustment by HCFA. If the
urganization does not have adequa!
dala to adjust the initial rate caloulated
under paragraph (b} of this section 1o
reflect the utilization characteristics of
its Medicare enrollees, HCFA will, o
the organization's request, adjust 1h:
initial rate. HCFA will adjust the rate o
the basis of differences in the utilization
characteristics of—

(1) Medicare and non-Medicare
enrollees in other eligible organizationg
or

[2) Medicare beneficiaries in the
organization’s area, State, or the United
States who are eligible 1o envoll in an
eligible organization and other
individuals in that same area, State. or
the United States.

(e) HCFA review. (1) The
organization’s methodology and
computation of its ACR are subject o
review and approval by HCFA. When
the organization submits the ACR
computation, it must include adequate
supporting data.

{2) If the organization is digsatisfied
with a HCFA determination that the
organization's ACR computation is no!
acceplable, the organization may, within
30 days after the date of receipt of
notification of this determination, file a
request for a hearing with HCFA. The
reques! must state why the
determination is incorrect and must be
accompanied by any supporting
evidence the organization wishes lo
submit. The hearing will be conducted
by a hearing officer designated by
HCFA under the hearing procedures
described in §§ 405.1819 through
4051833 of this chapter.

§417.586 Establishment of a benefit
stabilization fund.

(a) General, For contract periods
beginning before July 19, 1988, if an
organization is required to provide its
Medicare enrollees with additional
benefits as described in § 417.592, the
organization may request that HCFA
withhold a part of its monthly per capiia
payment in a benefit stabilization fund
The fund will be used to prevemt
excessive fluctuation in the provision of
those additional benefits in subsequent
contract periods.

(b} Notification to HCFA. An
organization’s request to have monies
withheld in a benefit stabilization fund
must be made when the organization
notifies HCFA under § 417.592(d) of its
ACR and the average of its per capita
rates of payment in preparation for its
next contract period.
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(c) Limitations on the amounls
withheld~{1) Limit per contract period.
Except as provided in paragraph (b)(3)
of this section, HCFA will not withhold
in a benefit stabilization fund more than
15 percenl of the difference between an
organization's ACR and the average of
its per capita rates or payment for a
given contract period.

(2) Cumulative limit. 1f HCFA has
established a benefit stabilization fund
for an organization, it will not approve a
request for withholding made by that
organization for a subsequent contract
period that would cause the total value
of the benefit stabilization fund to
exceed 25 percent of the difference
between the organization’s ACR and the
average of its per capita rates of
payment for that subsequent contract
period.

(3) Exception. HCFA may grant an
exception to the limit described in
paragraph (b}(1) of this section if an
organization can demonstrate to
HCFA's satisfaction that the value of the
additional benefits it provides to its
Medicare enrollees fluctuates
substantially in excess of 15 percent
from one contract period to another.

(d) Finaneial management of benefit
stabilization funds. (1) The amounts
withheld by HCFA for the purpose of
establishing or maintaining a benefit
stabilization fund are in the custody of
the Federal Health Insurance Trust Fund
and the Federal Supplementary Medical
Insurance Trust Fund.

(2} The amounts withheld in a benefit
stabilization fund are accounted for by
HCFA in accounts in which interest
does not accrue to the organization.

§417.597 Withdrawal from a benefit
stabilization fund.

(a) Notification to HCFA. An
organization's request to make a
withdrawal from its benefit stabilization
fund for use during a contract period
must be made when the organization
notifies HCFA of its ACR and the
average of its per capita rates of
payment for that contract period. In
making its request, the organization
must——

(1) Indicate how it intends to use the
withdrawn amounts;

(2} Justify the need for the withdrawal
in terms of stabilizing the additional
benefits it provides to Medicare
enrollees;

(3) Document the organization's
experience with fluctuations of revenue
requirements relative to the additional
benefits it provides to Medicare
enrollees; and

(4) Document the organization's
experience during the contract period
previous to the one for which the

withdrawal is requested to ensure that
the organization will not be using the
withdrawn amounts to refinance losses
suffered during that previous contract
period.

(b) Criteria for HCFA approval. HCFA
will approve an organization's request
for a withdrawal from its benefit
stabilization fund for use during the next
contract period only if—

(1) The organization’s average of its
per capita rates of payment for the next
contract period is less than tha! of the
previous contract period;

(2] The organization’s ACR for the
next contract period is significantly
higher than that of the previous contract
period; or

(3) The organization's revenue
requirements for the nex! contract
period for providing the additional
benefits it provided during the previous
conltract period is significantly higher
than the requirements for that previous
period and the ACR for the next
contract period results in an additional
benefits package that is less in total
vilue than that of the previous contract
period.

(c) Basis for denial. HCFA will not
approve an organization's request for a
withdrawal from its benefit stabilization
fund if the withdrawal allows the
organization to—

(1) Offer without charge the
supplemental services it provides to its
Medicare enrollees under the provisions
of § 417.440 (b){2) or (b)(3); or

(2) Refinance prior contract period
losses or to avoid losses in the upcoming
contract period.

(d) Form of payment. Payment of
monies withdrawn from a benafit
stabilization fund is made, in equal
parts, as an additional amount to the
monthly advance payment made to the
organization under § 417.584 during the
period of the contract.

(e) Availability of a benefit
stabilization fund. (1) Amounts withheld
in a benefit stabilization fund are
available for use by an organization
only for four years following the
establishment of the fund.

(2) Any amounts remaining in a
benefit stabilization fund after the
period of availability described in
paragraph (c)(1) of this section will
revert to the Medicare Trust Funds in
the proportions HCFA determines to be
appropriate.

§417.588 Annual enroliment
reconciliation,

HCFA's payment to an organization
may be subject to an enroliment
reconciliation at least annually. HCFA
will conduct this reconciliation as
necessary to assure that the payments

made do not exceed or fall short of the
appropriate per capita rate of payment
for each Medicare enrollee of the
organization during the contract period.
The organization must submit any
information or reports required by
HCFA to conduct the reconciliation.

Beneficiary Appeals

§417.600 Scope.

Sections 417,600 through 417.638
establish procedures for the
presentation and resolution of initial
determinations, reconsiderations,
hearings, Appeals Council reviews,
court reviews, and finality of decisions,
that are applicable in matters arising
under section 1876 of the Act and this
subpart. The grievance procedures
established by organizations under
§ 417.438(a)(2) apply to all complaints
that do not involve initial
determinations, Those grievance
procedures must provide to Medicare
enrollees a thorough explanation of—

(a) The steps to follow in completing
the procedure; and

(b) The time limits imposed on each
step of the procedure.

§417.602 Definitions applicable to
beneficiary appeals.
As used in §§ 417.604 through 417.638,
unless the context indicates otherwise—
AL]J stands for administrative law
judge.
Enrollee means a Medicare enrollee.
RRB stands for Railroad Retirement
Board.

§ 417.604 General provisions.
(a) Applicability. (1) The appeals
rocedure described in §§ 417.604
through 417.638 pertain to disputes
involving an initial determination, as
defined in § 417,606, with which the
enrollee is dissatisfied.

(2) Any determinations regarding
items or services that were furnished by
the organization, either directly or under
arrangement, for which the enrollee has
no further liability for payment are not
subject to appeal.

(3) Services included in an optional
supplemental plan (see § 417.440(b)(2))
are subject only to a grievance
procedure under § 417.436{a)(2).

(4) Except as provided in § 417.610(b).
physicians and other individuals who
furnish items or services under
arrangements with an organization have
no right of appeal under this subpart.

(5) The provisions of Subpart R of 20
CFR Part 404 dealing with
representation of parties under Title 11
of the Act are, unless otherwise
provided in this subpart, also applicable
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to matters arising under section 1676 of
the Act,

(b) Responsibility for establishing
appeals procedures. (1) Except as
provided in paragraph (b)(2) of this
section, the provisions of §§ 417.604
through 417.638 apply equally to all
enrollees regardless of the method of
claims processing adopted by the
organization. The organization is
responsible for establishing and
maintaining the appeals procedures that
ure specified in these sections.

(2) If a carrier or intermediary
processes the claims for an
organization's enrollees, the carrier or
intermediary—

{i) Is acting in the place of the
organization, except with regard to
initial determinations as specified in
§ 417.606{a)(3), and

(i) Acts for the organization with
respect to the appeals procedures
specified in §§ 417.604 through 417.638,
except that § 417.620(b)(2) does not
apply to a carrier or intermediary.

(c) Written description of appeals
procedure. Each organization is
responsible for ensuring that all
enrollees are informed in writing of the
a‘:)peals procedures that are available to
them.,

§ 417.606 Initial determinations.

(a) Actions that are initial
determinations. An initial determination
is a determination made by an
organization, or carrier or intermediary
acting for the arganization, concerning
the rights of an enrollee with regard to
services payable by Medicare that are
furnished by the organization. In
addition, an initial determination is also
any determination made with respect
lo—

(1) Reimbursement for emergency or
urgently needed services;

(2] Any other health services
furnished by a provider or supplier other
than the organization that the enrollee
believes—

(i) Are covered under Medicare; and

{1i) Should have been furnished,
arranged for, or reimbursed by the
organization.

(3) The organization's refusal to
provide services that the enrollee
believes should be furnished or arranged
for by the organization and the enrollee
has not received the services outside the
organization.

(b) Ac¥ens that are not initial
determinations. The following are not
initial determinations for purposes of
this subpart:

(1) A determination regarding items or
services that were furnished by the
organization, either directly or under

arrangement, for which the enrollee has
no further obligation for payment.

(2) A determination regarding items or
services included in an optional
supplemental plan (see § 417.440(b}(2)).

(c) Relation to grievances. A
determination that is not an initial
determination is subject only to a
grievance procedure under
§ 417.436(a)(2).

§417.608 Notice of adverse initial
determination.

(a) If an organization, carrier, or
intermediary makes an initial
determination that is partially or fully
adverse to the enrollee, it must notify
the enrollee of the determination within
60 days of receiving the enrollee’s
request for payment of services.

(b) The notice must—

(1) State the specific reasons for the
determination; and

(2) Inform the enrollee of his or her
right to reconsideration.

(¢) The failure to provide the enrollee
with timely notification of an adverse
initial determination constitutes an
adverse initial determination and may
be appealed.

§417.610  Parties to the initial
determination. '

The parties to the initial
determination are—

(a) The enrollee;

(b) An assignee of the enrollee (that
is. a physician or other supplier who
accepts assignment for services
furnished to an enrollee that are not
covered by the organization's plan);

(¢) The legal representative of a
deceased enrollee's estate; or

{d) Any other entity determined to
have an appealable interest in the
proceeding.

§417.612 Effect of initial determinations.
The initial determination is final and

binding on all parties unless it is

reconsidered in accordance with

§ 417.614 through 417.626, or revised in

accordance with § 417.638.

§417.614 Right to reconsideration.

Any party to an initial determination
who is dissatisfied with that
determination may request a
reconsideration of the determination
after reopening in accordance with the
procedures of § 417.616.

§417.616 Request for reconsideration.
(a) Method and place for filing a
request. A reques! for reconsideration
must be made in writing and filed
with—
. (1) The organization, carrier, or
intermediary that made the initial
determination:

(2) An SSA office; or

(3) In the case of a qualified railroad
retirement beneficiary, an RRB office

(b) Time for filing a request. Except as
provided in paragraph (c) of this section
the reques! for reconsideration must be
filed within 80 days from the date of the
notice of the initial determination.

(¢) Extension of time to file a reguest.
(1) Rule. If good cause is shown, the
organization, carrier, or intermediary
that made the initial determination may
extend the time for filing the request for
reconsideration.

(2) Method of requesting an extension,
If the time limit in paragraph (a) of this
section has expired, a party 1o the initial
determination may file a request to
extend the time to file a request for
reconsideration with the organization,
carrier, intermediary, HCFA, SSA, or, in
the case of a qualified railroad
retirement beneficiary, an RRB office.
The request to extend the time limit
must—

(i) Be in writing; and

(if) State why the reques! for
reconsideration was not filed timely.

(d) Parties to the reconsideration. The
parties to the reconsideration are the
parties to the initial determination as
described in § 417.610, and any other
person or entity whose rights with
respect to the initial determination may
be affected by the reconsideration, as
determined by the entity that conducts
the reconsideration.

(e) Withdrawal of request. A request
for reconsideration may be withdrawn
by the party who filed the request. The
request for withdrawal must be filed a!
one of the places specified in paragraph
(c)(2) of this section.

§417.618 Opportunity to submit evidence.

The organization, carrier, or
intermediary must provide the parties to
the reconsideration reasonable
opportunity to present evidence and
allegations of fact or law, related to the
issue in dispute, in person as well as in
writing.

§417.620 Responsibliity for
reconsideration.

(a) Basic rule. Except as specified in
paragraph (b) of this section, the entity
that made the initial determination is
the entity that reconsiders it.

(b) Exception. If the organization
made the initial determination or the
issue is the organization's refusal to
furnish or arrange for requested
services, the organization or HCFA
makes the reconsidered determination,
as follows:

(1) Favorable determination by the
organization. If the organization can
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make a reconsidered determination
completely favorable to the enrollee, it
issues a reconsidered determination.

(2) Unfavorable recommendation by
the organization. I the organization
recommends partial or complete
affirmance of the initial adverse
determination, the organization must
prepare a written explanation and
forward the entire case file to HCFA.
which makes a reconsidered
determination,

§417.622 Reconsidered determination.

A reconsidered determination is a
new determination that—

(a) Is based on a review of the initial
determination, the evidence and
findings upon which it was based, and
any other evidence submitted by the
parties, or obtained by HCFA,
organization, or the carrier or
intermediary; and

(b) Is made by & person or persons
who were not involved in making the
initial determination.

§417,624 Notice of reconsidered
determination.

(a) Responsibility for notice. The
entity that makes the reconsidered
determination is responsible for mailing
notice to the parties and, if that entity is
not HCFA, for sending a copy to HCFA.

(b) Content of notice. The notice
must—

(1) State the specific reasons for the
reconsidered determination;

(2) Inform the party of his or her right
10 a hearing if the amount in controversy
is $100 or more; and

(3) Describe the procedures that the
party must follow to obtain a hearing.

§417.626 Effect of reconsidered
determination.

A reconsidered determination is final
and binding on all parties unless a
request for a hearing is filed in
accordance with the provisions of
§417.832, or unless it is revised in
accordance with § 417.638.

§417.628 Hearings: General.

Unless otherwise provided in this
subpart, regulations at 20 CFR 404.929
through 404.961 dealing with the canduct
of hearings are also applicable to
hearings arising under this subpart.

§417.630 Right to hearing.

Any party to the reconsideration who
s dissatisfied with the reconsidered
determination has a right to a hearing if
the amount in controversy is $100 or
more. The amount in controversy is
computed in accordance with § 405.740
of this chapter for Part A services and
§ 405.820(b) of this chapter for Part B
services. When the basis for the appeal

‘is the refusal of services, the projected

value of those services must be used in
computing the amount in controversy.

§417.632 Request for hearing.

(a) Method and place for [iling ¢
request. A request for a hearing must be
made in writing and filed at one of the
places specified in § 417.616(c)(2).

(b) Time for filing a request. Except
when the time is extended by a
presiding officer as provided in 20 CFR
404.933(c), a request for a hearing must
be filed within 60 days of the date of the
notice of reconsidered determination.

(c) Parties to a hearing. The parties to
a hearing must be the parties to the
reconsideration as described in
§ 417.618(d), and any other person or
entity whose rights with respect to the
reconsidered determination may be
affected by the hearing, as determined
by the ALJ. The organization must be
made a party to the hearing: however,
the organization does not have a right to
request a hearing. Fees for any services
provided by a representative appointed
on behalf of the organization are not
subject to section 206 of the Act, which
governs appointment of representatives
and payment of fees to representatives.

(d) Dismissal of request for hearing
when amount in controversy is less than
§100. The AL] makes the determination
as lo whether the amount incontroversy
is $100 or more. The ALJ will dismiss the
request for 8 hearing if the request
plainly shows that less than $100 is in
controversy. If a hearing is held and the
AL] finds that the amount in controversy
is less than $100, he or she will dismiss
the request for hearing and will not rule
on the substantive issues involved in the
appeal.

§ 417.634 Appeals Council review.

Any party lo the hearing, including the
organization, who is dissalisfied with
the hearing decision, may request the
Appeals Council to review the ALJ's
decision or dismissal, Provisions
regarding Appeal Council review are
contained in 20 CFR 404.967 through
404.981.

§417.636 Court review.

(a) Review of ALJ's decision. A party
or the organization may request judicial
review of an AL)'s decision if—

(1) The Appeals Council denied the
party’s or the organization's reguest for
review: and

(2) The amount in controversy is
$1.000 or more.

{b) Review of Appeals Council
decision. A party or the organization
may request judicial review of the
Appeals Council decision if—

{1) It is the final decision of the
Secretary; and

{2) The amount in controversy is
$1,000 or more.

(c) Request far review. The civil
action mus! be filed in a district court of
the United States in accordance with
section 205(g) of the Act (see 20 CFR
422.210 for a description of the
procedures to follow in requesting
judicial review).

§ 417638 Reopening determinations and
decisions.

An initial, reconsidered, or revised
determination made by an organjzation,
carrier, imtermediary, or HCFA, or a
decision or revised decision of an ALJ or
the Appeals Council, may be reopened
in accordance with the provisions of
§ 405.750 of this chapter.

Contract Appeals

§417.640 Determinations subject to
appeal.

Sections 417.640 through 417.694
establish the procedures for making and
reviewing the following initial
determinations:

{a) A determination that an eligible
organization is not qualified to enter
into a contract with HHCFA under section
1876 of the Act.

{b) A determination that an eligible
organization is qualified only for a
reasonable cost contract.

{c) A determination to terminate, or to
refuse to renew, a contract with an
organization because—

(1) The organization has failed
substantially to carry oul the terms of
the contract;

(2) The organization is carrying out
the contract in a manner that is
inconsistent with the efficient and
effective administration of section 1876
of the Act; or

(3) The organization no longer meets
the applicable conditions necessary to
qualify as an eligible organization under
section 1876 of the Act and this subpart.

§417.642 Administrative actions that are
not initial determinations.

Administrative actions that are not
initial determinations under §§ 417.640
through 417.694 include, but are not
limited to, HCFA's refusal to renew a
contract with an organization when the
refusal is not based on the cavses
specifed in § 417.640(c).

§417.644 Notice of initial determination.

{a) When HCFA makes an inilial
determination, it will notify the
organization in writing.

(b) The notice specifies—
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(5) The reasons for the determination;
an

{2) The organization’s right to request
reconsideration,

(c) Notice of an initial determination
specified in § 417.640 is mailed to the
organization at least 90 days before the
end of the contract period, or in the case
of termination, at least 90 days before
the effective date of the termination.

§417.646 Effect of Initial determination.

The initial determination is final and
binding on all parties unless—

(a) It is reconsidered in accordance
with §§ 417.648 through 417.658;

(b) In the case of an initial
determination described in § 417.640(c),
a request for a hearing is filed: or

fc) It is revised as a result of a
reopening under §417.692.

§417.648 Right to request
reconsideration.

An entity that is dissatisfied with an
initial determination as described in
§ 417.640 (a) or (b) may request a
reconsideration of the determination in
accordance with the procedures
specified in § 417.650.

§417.650 Request for reconsideration.

(&) Method and place for filing a
request. A request for reconsideration
must be made in writing and filed with
any HCFA office.

(b) Time for filing a request. Except as
provided in paragraph (c) of this section,
the request for reconsideration must be
filed within 60 days from the date of the
notice of the initial determination.

(c) Extension of time lo file a request.
HCFA may, in response to a party's
written petition showing good cause,
accep! a request for reconsideration
after the expiration of the 60 day period,

(d) Proper party to file a request. Only
an authorized official of the entity that
was a party to an initial determination
may file the request for reconsideration,

(e) Withdrawal of a request. A
request for reconsideration may be
withdrawn by the party who filed the
request at any time before the notice of
the reconsidered determination is
mailed. The request for withdrawal must
be in writing and filed with HCFA. If
HCFA approves, the request for
reconsideration is withdrawn.

§417.652 Opportunity to submit evidence.

HCFA will provide the parties to the
reconsideration reasonable opportunity
to present as evidence any documents or
written statements tha!l are relevant and
material lo the matters at issue.

§ 417.654 Reconsidered determination.

A reconsidered determination is a
new determination that—

(a) Is based on a review of the initial
determination, the evidence and
findings upon which that was based,
and any other written evidence
submitted before notice of the
reconsidered determinafion is mailed,
including facts relating to the status of
the entity subsequent to the initial
determination; and

(b) Affirms, reverses, or modifies the
initial determination.

§417.656 Notice of reconsidered
determination.

Written notice of the reconsidered
determination is mailed by HCFA to the
party concerned and— Y

(a) Contains findings with respect to
the eligible organization's qualifications
to enter into a contract with HCFA
under section 1876 of the Act;

(b) States the specific reasons for the
reconsidered determination; and

() Informs the party of its right to a
hearing if it is dissatisfied with the
determination.

§417.658 Effect of reconsidered
determination.

A reconsidered determination is final
and binding on all parties unless a
request for a hearing is filedin
accordance with § 417.662 or il is
revised in accordance with § 417.692.

§417.660 Right to a hearing.

The following parties are entitled to a
hearing:

(a) An entity that has been
determined in a reconsidered
determination to be unqualified to enter
into a contract with HCFA under section
1876 of the Act,

(b) An eligible organization that has
been determined in a reconsidered
determination to be qualified only for a
reasonable cost contract,

(¢) An organization whose contract
with HCFA has been terminated or has
not been renewed as a result of an
initial determination as provided in
§ 417.640(c).

§417.662 Request for hearing.

(a) Method and place for filing a
request. A request for a hearing must be
made in writing and filed by an
authorized official of the entity or
organization that was the party to the
determination ungder appeal. The request
for a hearing must be filed with any
HCFA office.

(b) Time for filing a request. Except as
provided in paragraph (c) of this section.
a request for a hearing must be filed
within 60 days after the date of receipt
of the notice of initial or reconsidered
determination.

(c) Extension of time (o file a request.
If good cause is shown, the 60-day

period to request & hearing may be
extended by HCFA.

(d) Parties to a hearing. The parties 1
a hearing must be—

(1) The parties described in § 417.660.
{2) At the discretion of the hearing

officer, any interested parties who make
a showing that their rights may be
prejudiced by the decision to be
rendered at the hearing; and
(3) HCFA.

§417.664 Postponement of effective date
of Initial determination.

When a reques! for a hearing with
respect to an initial determination is
filed timely—

(a) The effective date of the initial
determination to terminate a contract
with an organization will be postponed
until a hearing decision is reached: and

(b) The current contract will be
extended at the end of the contract
period (in the case of a determination
not to renew) only—

(1) If HCFA finds that an extension of
the contract will be consistent with the
purpose of section 1876 of the Act: and

(2) For such period as HCFA and the
organization agree.

§417.666 Designation of hearing officer.

HCFA will designate a hearing officer
to conduct the hearing. The hearing
officer need not be an ALJ.

§417.668 Disqualification of hearing
officer.

(a) A hearing officer may not conduct
a hearing in a case in which he or she is
prejudiced or partial to any party or has
any interest in the matter pending for
decision.

(b) A party to the hearing who objects
to the designated hearing officer mus!
notify that officer in writing at the
earliest opportunity.

(c) The hearing officer must consider
the objection, and may, at his or her
discretion, either proceed with the
hearing or withdraw.

(1) If the hearing officer withdraws,
HCFA will designate another hearing
officer to conduct the hearing.

(2) If the hearing officer does not
withdraw, the objecting party may, after
the hearing, present objections and
request that the officer's decision be
revised or a new hearing be held before
another hearing officer. The objections
mus! be submitted to HCFA.

§417.670 Time and place of hearing.

{a) The hearing officer will fix a time
and place for the hearing and send
writien notice to the parties. The notice
must also inform the parties of the
general and specific issues o be
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resolved and information about the
hearing procedure.

(b) The hearing officer may, on his or
her own motion, or at the request of a
party, change the time and place for the
hearing. The hearing officer may adjourn
or postpone the hearing.

(c) The hearing officer will give the
parties reasonable notice of any change
in time or place of adjournment.

§417.672 Appointment of representatives.

A party may appoint as its
represenlative at the hearing anyone not
disqualified or suspended from acting as
a representative before the Secretary or
otherwise prohibited by law.

$471.674 Authority of representatives.

(a) A representative appointed and
qualified in accordance with § 417.672
may, on behalf of the represented
party—

(1) Give or accept any notice or
request pertinent to the proceedings set
forth in this subpart:

(2) Present evidence and allegations
#s to facts and law in any proceedings
affecting that party: and

(3) Obtain information to the same
extent as the party.

(b) A notice or request sent lo the
representative has the same force and
effect as if it had been sent to the party.

$417.676 Conduct of hearing.

(a) The hearing will be open to the
parties and to the public.

(b) The hearing officer will inquire
fully into all the matters at issue and
must receive in evidence the testimony
of witnesses and any documents that
are relevant and material.

(c) The parties will be provided an
opportunity lo enter any objection to the
inclusion of any document.

(d) The hearing officer will decide the
order in which the evidence and the
erguments of the parties are presented
and the conduct of the hearing.

§417.678 Evidence.

The heering officer will rule on the
sdmissibility of evidence and may admit
evidence that would be inadmissible
under rules spplicable to court
procedures.

§417.680 Witnesses.

(8] The hearing officer may examine
the witnesses.

(b) The parties or their representatives
wfll be permitted to examine their
wilnesses and cross-examine wilnesses
of other parties,

§417.682 Discovery.

() Prehedring discovery will be

permitied upon timely request of a
party.

(b) A request is timely if it is made
before the beginning of the hearing.

(c) A reasonable time for inspection
and reproduction of documents will be
provided by order of the hearing officer.

(d) The hearing officer's order on all
discovery matters is final.

§417.684 Prehearing.

The hearing officer may schedule a
prehearing conference if he or she
believes that a conference would more
clearly define the issues.

§417.686 Record of hearing.

(a) A complete record of the
proceedings at the hearing will be made
and transcribed and made available to
all parties upon request.

(b) The record may not be closed until
a hearing decision has been issued.

§417.688 Authority of hearing officer.

In exercising his or her authority, the
hearing officer must comply with the
provisions of title XVIiI and related
provisions of the Act, the regulations
issued by the Secretary, and general
instructions issued by HCFA in
implementing that Act.

§417.690 Notice and effect of hearing
decislon.

(a) As soon as practical after the close
of the hearing, the hearing officer will
issue a written decision that—

(1) Is based upon the evidence of
record; and

(2) Contains separately numbered
findings of fact and conclusions of law.

(b) The hearing officer will provide a
copy of the hearing decision to each
party,

(c) The hearing decision is final and
binding unless it is reopened and
revised in accordance with § 417.602.

§417.692 Reopening of initial or
reconsidered determination and decision of
& hearing officer,

(a) Initial or reconsidered
determination. An initial or
reconsidered determination may be
reopened and revised by HCFA upon its
own motion within one year of the date
of the notice of determination.

(b) Decision of hearing officer. A
decision of a hearing officer that is
unfavorable to any party and is
otherwise final may be reopened and
revised by the hearing officer upon the
officer's own motion within one year of
the notice of the hearing decision. It may
be reopened and revised by another
hearing officer designated by HCFA if
the hearing officer who issued the
decision is unavailable.

(c) Notices. (1) The notice of
reopening and of any revisions following

the reopening will be mailed to the
parties.

(2) The notice of 1evision will specify
the reasons for revisions,

§417.694 Effect of revised determination.
The revision of an initial or

reconsidered determination is final and

binding unless a party files a written

request for hearing of the revised

determination in accordance with

§ 417.662.

Subpart D—Health Care Prepayment
Plans

§417.800 Reimbursement of health care
prepayment plans; definitions and basic
rule.

(@) Definitions. As used in this
subpart, unless the context indicates
otherwise—

“Covered Part B services" means
physicians’ services, diagnostic X-ray
tests, laboratory, other diagnostic tests,
and any additional medical and other
health services, that the HCPP furnishes
to its Medicare enrollees.

“Health care prepayment plan”
(HCPP) means an organization that—

(1) Is responsible for the organization,
financing and delivery of covered Part B
services to a defined population on a
prepayment basis;

(2) Meets the conditions specified in
paragraph (b) of this section; and

(3) Elects to be reimbursed on a
reasonable cost basis,

“Medicare enrollee” means a
beneficiary under Part B of Medicare
who has been identified of HCFA
records as an enrollee of the HCPP.
“Reporting period” means the period
specified by HCFA for which an HCPP
must report its costs and utilization.

{b) Qualifying conditions. (1) Except
as provided in paragraph (b)(2) of this
section, an organization wishing to
participate as an HCPP must—

(i) Enter into a written agreemen! with
HCFA as specified in § 417.801;

(ii) Furnish physicians’ services
through its employees or under a formal
arrangement with a medical group,
independent practice association or
individual physicians; and

(iii) Furnish covered Part B services to
its Medicare enrollees through
institutions, entities, and persons that
have qualified under the applicable
requirements of Title XVIII of the Social
Security Act. =

(2) An organization that, as of January
31, 1983, was being reimbursed on a
reasonable cost basis under section
1833(a)(1)(A) of the Act, and that would
not otherwise meet the conditions
specified in paragraph (b)(1), may
receive reimbursement on a reasonable
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cost basis as an HCPP, provided it files
an agreement with HCFA as required by
§ 417.801.

(c) Payment of reosonable cost. (1)
Except as otherwise provided in this
subpart, HCFA pays an HCPP on the
basis of the reasonable cost it incurs, as
specified in §§ 417.530 through 417,576,
for the covered Part B services furnished
to its Medicare encollees,

(2) in determining the amount due an
HCPP for covered Parl B services
furnished its Medicare enrollees, HCFA
deducts from the reasonable cost
actually incurred by the HCPP an
amount equal to the actuarial value of
the deductible and coinsurance amount
that would otherwise be applicable to
those services if ihe Medicare enrollees
who received the services had not been
enrolled in the HCPP.

(d) Covered services not reimbursed
to an HCPP, (1) Services retmbursed
under Part A are not reimbursable to an
HCPP. HCFA makes payment for these
sarvices directly to the hospital, or other
provider of services, on a reasonable
cost basis through the provider's
Medicare fiscal intermediary {for more
details, see Subpart D of Purt 405 of this
chapler).

(2) Covered Par! B services furnished
by a provider of services to an HCPP's
Medicare enrollees are not pavable to
the HCPP. HCFA makes payment for
these services to the provider on behall
of the Medicare enrollee through the
provider's Medicare fiscal intermediary.
This requirément does not affect
Medicare payment to the HCPP for
physicians’ services furnished to its
Medicure enrollees for which the
physicians are compensated by the
HCPP,

(e} Payment for services to
nonenrollees, HCFA makes payment to
an HCPP [or covered Part B services
furnished by the HCPP to a Medicare
beneficiary who is not enrolled in the
HCPP if the beneficiary assigns his
rights to payment in accordance with
§ 405.2675 of this chapter. Payment is
made on a reasornuble charge basis
through the HCPP's Medicare carrier.

§417.801 Agresments between HCFA and
health care prepayment plans.

{a) General requirement. (1) In order
to participate and receive payment
under the Medicare program as an
HCPP as defined in § 417.800, an
organization must enter inle & written
agreement with HCFA,

{2) An existing group practice
prepayment plan (GPPP] that continues
as an HCPP under this Subpart D must
have entered into a written agreement
with HCFA within 60 days of January
31, 1983,

{b) Zerms. The agreement mus!
provide that the HCPP agrees to—

(1) Maintain compliance with the
requirements for participation and
reimbursement on a reasonable cost
basis of HCPPs as specified in § 417.800;

(2) Not charge the Medicare enroliee,
as defined in § 417.800, a beneficiary, or
any other person for items or services
for which that individual is entitled to
have payment made under the
provisions of this pari, excep! for any
deductible or coinsurance amounts for
which the individual s liable;

{3) Refund, as promptly as possible,
any money incorrectly collected as
charges or premiums. or in any other
way from Medicare enrollees in the
HCPP In accordance with the
requirements specified in § 417.456;

(4} Not impose any limitations on the
acceptance of Medicare enrollees or
beneficiaries for care and treatment that
it does not impose on sll other
individuals; and '

(5) Consider any additional
requirements that HCFA finds necessary
or desirable for efficient and effective
program administration.

(¢) Duration of agreement. Excepl for
the term of the initial agreement, the
agreement is for a term of one year and
may be renewed annually by mutual
consent. The term of the intitial
agreement is set by HCFA,

(d) Termination or nonrenewal of
agreement by HCFA. (1) HCFA may
terminate or not renew an agreement if
it determines that—

{i) The HCPP no longer meets the
requirements for participation and
reimbursement as an HCPP as specified
in § 417.800;

{ii) The HCPP is not in substantial
complisnce with the provisions of the
agreement, applicable HCFA
regulations, or applicable provisions of
the Medicare law; or

{iii) The HCPP undergoes a change in
ownership as specified in §§ 417.520
through 417.523.

(2) HCFA will give notice of
termination or nonrenewal to the HCPP
at least 90 days before the effective date
stated in the notice.

(e} Termination or nonrenewal of
agreement by HOPP. (1) If an HCPP does
not wish to renew its agreement at the
end of the term, it must give writlen
notice to HCFA at least 90 days before
the end of the term of the agresment. If
an HCPP wishes to terminate its
agreement before the end of the term, it
must file a written notice with HCFA
staling the intended effective date of
terminstion.

(2) HCFA may approve the
termination date proposed by the HCPP,
or sel a different date no later than 8

months after that date. HCFA makes
this decision based on a finding that
termination on a specific date would
not—

(1) Unduly disrupt the furnishing of
services to the community serviced by
the HCPP; or

fii) Otherwise interfere with the
efficient administration of the Medicare
program.

§417.802 Allowable costs.

(a) General rule, The costs that are
considered allowable for HCPP
reimbursement are the same as those for
reasonable cost HMOs and CMPs
specified in §§ 417.530 through 417.550.
excepl those in §§417.531, 417.532 {a)(3)
and [c) through (g). 417.536 (1) and (m)
417,546, 417.548, and 417.550{b}(2).

(b) Physicians’ services and other
Part B supplier services furnished under
arrangements.—(1) Principle. The
amount paid by an HCPP for physicians'
services and other Part B supplier
servives furnished under arrangements
is an allowable cost to the extent it is
reasonable.

(2) Application: Payment on other
than a fee-for-service basis. If the HCPP
pays for physicians’ services and other
Part B supplier services on other than a
fee-for-service basis—

(i) Except as specified in paragraph
(b){2)(ii) of this section. the costs
incurred by the HCPP may be
considered reasonable if they—

(A} Do not exceed those that a
prudent and cost-conscious buyer would
imcur to purchase those services; and

{B] Are comparable to costs incurred
for similar services furnished by similar
physicians of other suppliers in the same
or a similar locality,

(ii){A) If a physician group 1o whom
the HCPP makes payment compensates
its physicians on a fee-for-service basis,
the HCPP's payment o the group may
not exceed the reasonable charges for
those services, as defined in Subpart E
of Part 405 of this chapter.

(B) Payment! in excess of the Himits
specified in paragraph (b){2)(H)(A) of
this section is allowable if the group has
procedures under which members of the
group acoept effective incentives, such
as risk-sharing, designed to avoid
unnecessary or unduly costly wtilization
of health services, In such cases, the
amount paid by the HCPP is considered
reasonabile if it meets the conditions
specified in paragraph (b)(2){i) of this
sectlion. .

(3} Application: Payment on a fee-for
service basis. If the HCPP gays for
physicians' services und other Part B
supplier services on a fee-for-service
basis—
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(i) Except as specified in paragraph
(b)(3)(if) of this section, the costs
incurred by the HCPP are considered
reasonable if they do not exceed—

(A) The reasonable charges for those
services, as defined in Subpart E of Part
405 of this chapter; and

(B) The amount that HCFA would pay
for those services if they were furnished
1o beneficiaries who are not enrolled in
the HCPP and who receive the services
from sources other than providers of
services or other entities that are
reimbursed on a reasonable cost basis.

(ii) Payment to a physician group
organized on an individual-practice
basis is not subject to the paragraph
(b)(3)(i) of this section if the group pays
its physicians on a fee-for-service basis
and has procedures under which the
members of the group accept effective
incentives, such as risk-sharing,
designed to avoid unnecessary or
unduly costly utilization of health
services, In these cases, the amount paid
by an HCPP is considered reasonable if
it meets the conditions specified in
paragraph (b)(2)(i) of this section.

§417.804 Cost apportionment.

(a) The HCPP follows the cos!
apportionment principles specified in
§§ 417.552 through 417.566, except for
provisions on provider costs and
provisions on departmental
apportionment.

(b) The HCPP may use a method for
reporting costs that is approved by
HCFA. HCFA bases its approval on a
finding that the method—

(1) Results in an accurate and
cqulimble allocation of allowable costs;
ang

(2) Is justifiable from an
administrative and cost efficiency
standpoint.

£417.806 Financial records, statistical
data, and cost finding.

(a) The principles specified in
§ 417.568 will apply to HCPPs, except
those in paragraph (c) of that section.

(b) The HCPP may use a method for
reporting costs that is approved by
HCFA. HCFA bases its approval on a
finding that the method—

(1) Results in an accurate and
rqn(xlnnble allocation of allowable costs;
an

(2) Is justifiable from an
administrative and cost efficiency
standpoint,

(¢) An HCPP must permit the
Department and the Comptroller
CGeneral to audit or inspect any books
and records of the HCPP and of any
related organization that pertain 1o the
determination of amounts payable for
covered Part B services furnished its

Medicare enrollees. For purposes of this
requirement, the principles specified in
§ 417.486 apply to HCPPs,

§417.808 Interim per capita payments.

The HCPP follows the principles
specified in §8§ 417.570 and 417.572 on
interim per capita payments, except for
the following:

(a) When applying these principles in
to HCPPs, the term “reporting period”
should be used instead of the term
“contract period” contained in that
section,

{b) An HCPP must submit to HCFA an
annual operating budget and enrollment
forecast, in the form and detail specified
by HCFA, at least 60 days before the
beginning of each reporting period. A
reporting period must be 12 consecutive
months, except that the HCPP's initial
reporting period for participating in
Medicare may be as short as 6 months
or as long as 18 months.

{c) An HCPP mus!t submit to HCFA an
interim cost report and enrollment data
applicable to the first 6-month period of
the HCPP's reporting period in the form
and detail specified by HCFA. The
interim cost report must be submitted
not later than 45 days after the close of
the first 6-month period of the HCPP's
reporting period.

(d) In lieu of an interim payment
based on the actual monthly enrollment
in an HCPP, HCFA and the HCPP may
agree to a uniform monthly interim
reimbursement rate for a reporting
period. This interim rate is based on the
HCPP's budget and enrollment forecast,
if HCFA is satisified that the rate is
consistent with efficiency and economy,
and will not result in excessive
adjustment at the end of the reporting
period.

§417.810 Final settiement.

(a) General requirement., HCFA and
an HCPP must make a final settlement,
and payment of amounts due either to
the HCPP or to HCFA, following the
submission and review of the HCPP's
annual cost report and the supporting
documents specified in paragraph (b) of
this section.

(b) Annual cost report as basis for
[final settlement—{1) Form and due date.
An HCPP must submit to HCFA a cost
report and supporting documents in the
form and detail specified by HCFA, no
later than 120 days following the close
of a reporting period.

(2) Contents. The report must
include—

(i) The HCPP's per capita incurred
costs of providing covered Part B
services o its Medicare enrollees during
the reporting period, including any costs
incurred by another organization related

to the HCPP by common ownership or
control;

(i} The HCPP's methods of
apportioning costs among its Medicare
enrollees, enrollees who are not
Medicare beneficiaries, and other
nanenrollees, including Medicare
beneficiaries receiving health care
services on a fee-for-service or other
basis; and

(iif) Information on enrollment and
other data as specified by HCFA.

(3) Extension of time to submit cost
report. HCFA may grant an HCPP an
extension of time to submit a cost report
for good cause shown.

(4) Failure to report required financial
information. If an HCPP does not submit
the required cosl report and supporting
documents within the time specified in
paragraph (b)(1) of this section, and has
not requested and received an extension
of time for good cause shown, HCFA
may—

(i) Regard the failure to report this
information as evidence of likely
overpayment and reduce or suspend
interim payments to the HCPP; and

(if) Determine that amounts previously
paid are overpayments, and make
appropriate recovery.

(¢) Determination of final settiement.
Following the HCPP’s submission of the
reports specified in paragraph (b) of this
section in acceptable form, HCFA
makes a determination of the total
reimbursement due the HCPP for the
reporting period and the difference, if
any, between this amount and the total
interim payments made to the HCPP,
HCFA sends to the HCPP a notice of the
amount of reimbursement by the
Medicare program. This notice—

(1) Explains HCFA's determination of
total reimbursement due the HCPP for
the reporting period: and

(2) Informs the HCPP of its right to
have the determination reviewed at a
hearing as provided in Part 405, Subpart
R of this subchapter.

(d) Payment of amounts due. (1)
Within 30 days of HCFA's
determination, HCFA or the HCPP, as
appropriate, will make payment of any
difference between the total amount due
and the total interim payments made to
the HCPP by HCFA.

(2) If the HCPP does not pay HCFA
within 30 days of HCFA's determination
of any amounts the HCPP owes HCFA,
HCFA may offset further payments to
the HCPP to recover, or to aid in the
recovery of, any overpayment identified
in its determination.

(3) Any offset of payments HCFA
makes under paragraph {d)(2) of this
section will remain in effect even if the
HCPP has requested a hearing on the
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determination under the provisions of
Part 405, Subpart R of this chapter.

(e} Tentative settlament. (1) If a final
seltlement cannot be made within 90
days after the HCPP submits the report
specified in paragraph (b) of this
section, HCFA will make an interim
seltlement by estimating the amount
payable to the HCPP,

{2) HCFA or the HCPP will make
payment within 30 days of HCFA's
determination under the tentative
settlement of any estimated amounts
due.

{3) The tentative settlement is subject

to adjustment at the time of a final
seltlement.
[Catalog of Federsl Domestic Assistance
Programs No, 13.773, Medicare-Hospital
Insurance Program, and No. 13.774, Medicare-
Supplementary Medical Insurance Program)

Dated: October 5, 1964,
Caralyne K. Davis,
Administrater. Health Care Financing
Administration.

Approved: December 7, 1984.
Margaret M. Heckler,
Secretary,

[Editorial Note.—The following addendom
will not appear in the Code of Federal
Regulations.|

Addendum—Adjusted Average Per
Capita Cost Methodology for the
Implementation of Prospective Risk
Contracts

The Tax Equity and Fiscal
Responsibility Act (Pub. L, 97-248)
authorized prospective Medicare
payment under risk contracts with
eligible organizations, Eligible
organizations are health maintenance
organizations (HMOs) and other prepuid
plans, known as competitive medical
plans [CMPs), that provide health care
services lo their enrollees inreturn for
fixed predetermined premium payments.

The Medicare program will pay
monthly por capita payments in advance
to an eligible organization with a risk
contraet for each Medicare eligible
individual enrolled with the
organization under the risk contract. In
order Yo determine the appropriate
payments, each enrollee will be
assigned to a demographic class based
on age. sex, Medicare entitlement status,
institutionalization, and Medicaid
status. The annual rate of the payment
for each enrollee will then be set at 95
percent of the adjusted average per
capita cast [AAPCC) for the
demographic class to which that
enrollee is assigned.

The AAPCC applicable lo a
demographic class is a prospective
estimate of the average per capita
amount that would be payable by

Medicare in the contract year fora
group of similarly classified Medicare
eligibles in a geographic area if services
were to be furnished by other than an
eligible organization in the same or a
similar geographic area. Thus, the
AAPCC is a prospective estimate of
Medicare cost levels by demographic
category, in the fee-for-service (that is,
noneligible organization) sector of the
geographic area.

A set of AAPCC values is calculated
at the county level for all Medicare
insureds except those having end-stage
renal disease (ESRD), in which case the
calculation is performed at the State
level because of the relatively small size
of this segment of the population. The
calculation of AAPCC values that are
applicable to a future calendar year is
developed in four conceptually basic
steps:

1. Medicare national average calendar
year per capila costs are projected for
the future year under consideration.

2. Geographic adjustment factors that
reflect the historical relationships
between the county’s and the nation’s
per capita costs are used to convert the
national average per capita costs to the
county level.

3, Expected Medicare per capita costs
for the county are adjusted (by removing
both reimbursement and enrollment
atiributable to Medicare beneficiaries in
eligible organizations under contract
with HCFA] to a fee-for-service basis.

4. The fee-for-service Medicare cost
per capida is disaggregated into its

(anima{ incurred benefit outlays)

demographically defined component
parts to produce a set of county AAPCC
values.

These steps are discussed in greater
detail below.

Step 1.—The national average per
capita costs to the Medicare program
are projected for the future calendar
year under consideration. These
numbers are known as the United States
per capita costs (USPCCs) and are
estimated average incurred benefit costs
per Medicare enrollee, loaded for carrier
and intermediary expenses,

For each of Part A (hospital
insurance) and Part B {supplementary
medical insurance) of Medicare, the
USPCCs ure developed separately for
the aged, the disabled, and those
beneficiaries having end-stage renal
disease (ESRD). The estimates that are
used as the basis for the USPCCs are the
most recent Medicare cost estimates
prepared by the actuaries 1 the Office
of Financial and Actuarial Analysis
within HCFA,

Carrier and intermediary expense
loadings are calculated separately for
Part A and Part B as the ratio of cash
administrative expenses to cash
benefits. The administrative expense
amounts are obtained from reports of
HCFA's Division of Contractor Financial
Management. The cash benefits amount
are obtained from reports of the U.S.
Treasury's Division of Financial
Management. Monthly USPCCs are
calculated for the future calendar year
as:

Via X

»(1.04 loading factor)

[projected enroliment)

where

{cash sdministrative expenses)

toading factor=

Step 2.—After the USPCCs have been
determined, national costs to the
Medicare program are adjusted to &
county level. For each of Parts A and B,
the historical relationship between the
county per capita cost and the national
per capita cost is established separately
for the aged, the disabled, and the ESRD
beneficiaries, and is used to make the
adjustment, These per capita costs are
developed from the entire Medicare
enrollment and the aggregate amount of
claims paid. No sample population is
involved.

(cash benefit outlays)

Calculations of county and national
per capila costs are based on
reimbursement and enrollment data
tabulated in Medicare’s statistical
system along with reimbursement data
provided by HCFA's Group Health Plans
Operations Staff (GHPOS). The
reimbursement data provided by
GHPOS represents payments excluded
from Medicare's statistical system that
were made to health care prepaymont
plans (HCPPs) and HMOs dealing
directly with HCFA.

The statistical system data is
tabulated by county of the beneficiary's
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residence as well as by coverage (Part A
or Part B} and Medicare eligibility status
(zged, disabled, or ESRD). The GHPOS
reimbursement data is listed only by
coverage and by the prepaid plan to
which it was paid. Consequently, one of
two approximation methods is used to
allocate the GHPOS reimbursement
amounts by county of residence and by
Medicare eligibility status.

Since service areas and enrollment
mixes are not uniform among the
prepaid plans, the allocations are
performed separately for each plan. The
allocation is made on the basis of the
distribution of the plan’s Medicare
membership by county of residence. If
the membership by county is not
available, the overall Medicare
enroliment by county is used as the
basis for allocation. Once a GHPOS
reimbursement allocation is made to the
county, the amount is added to the
statistical system's reimbursement
amount for that county, giving the total
reimbursement for the county.

County per capita costs for each of the
five most recent available years are then
calculated as follows:

(statislical system reimbursement + GHPOS
reimbursement)

(statistical system enrollment)

National per capita costs for each of
the five years involved are similarly
calculated using reimbursement and
enrollment data applicable lo the entire
nation.

If CPCC, and NPCC, respectively
represent the county and national per
capita costs in year i, then the
geographic index for year i is:

Gl,=CPCC,/NPCC,.

The adjustment factor to be applied to
the USPCC is the unweighted average of
the geographic indices for the five years.
This factor is known as the “geographic
adjustment"” (GA):

CA lClrﬁ Ch+... +CL)/5.

Application of this factor to the
contract year USPCC is used to adjust
the projected national per capita cost to
the county level: ‘

Projected County Per Capita Cost=
GA X USPCC.

For that portion of the population
having end-stage renal disease, the
relationship between the State per
Capita cost and the national per capita
cost is used to make the geographic
adjustment. State data rather than
county data are used because of the
relatively small size of this segment of
the population.

Step 3.—Al this point, six per capita
cost figures have been calculated for the
county. For each of Parts A and B, there
is a separale cost for each of the aged,
disabled, and renal disease populations.
These costs are averages for the entire
county [or State for the renal disease
beneficiaries) and therefore include the
reimbursement and enrollment totals of
prepaid health plans. The third step is to
remove, from the county (or state) per
capita cost, the incurred cost and
enrollment of any eligible organization
that serves the county and is under
contract with HCFA. This is
accomplished by subtracting the
combined total of the organization's
incurred costs and enroliments from the
entire county’s (or State's) Medicare
cost and enrollment. The per capita cost
is then recalculated.

Step 4—In the final step, the
recalculated county per capita cost is
converted into rates that vary according
to certain demographic variables; age,
sex, Medicaid status, and institutional
status. (For purposes of this
methodology, an institutionalized
individual is a Medicare beneficiary
whao has been a resident for at least 30
days of a nursing home, sanatorium, rest
home, convalescent home, long-term
care hospital, or domiciliary home, and
a Medicaid individual is a Medicare
beneficiary who has been determined by
the Medicaid agency of the State in
which he or she resides to be eligible for
Medicaid.) For each of the aged and
disabled, there are thirty cells for each
of Parts A and B, corresponding to
different combinations of these
variables (see Table 1), The factor
shown in each cell is the ratio of the
cost for a Medicare beneficiary having
that particular demographic-cell
characteristic to the average per capita
cost. These relative cost factors are
referred to as demographic factors, and
were developed from the last three
years (1974-76) of the Current Medicare
Survey. incorporating roughly 20,000
Medicare beneficiary-years of
observations. Through the use of these
demographic factors, the county per
capita coslt is converted into rates. (A
detailed methodology for this step is
shown in the Appendix.) However, no

(ePi4. ..

demographic adjustment is made to the
state per capita cost for those
beneficiaries having end-stage renal
disease.

For the county, there will be thirty
rates for each of Parts A and B, for the
aged and disabled populations
separately. For each Medicare eligible
enrolled under the risk contract,
Medicare will pay the organization 85
percent of the rate corresponding to the
demographic class to which the

beneficiary is assigned.

to Addendum—Conversion of
County Per Capita Costs Into Rates

The AAPCC methodology adjusts for
age, sex, Medicaid status, and
institutional status of the Medicare
beneficiaries in a given county.' Table 1
shows the demographic cells used in
this adjustment. The adjustment process
hinges on the demographic factors (DF;
for each demographic cell i) developed
from the Current Medicare Survey, Each
factor relates the Medicare cost for a
person in that demographic cell to the
cost for the average Medicare
beneficiary (factor=1.00). Because of
rounding and shifts in the demographic
distribution of the Medicare population,
it is possible that the average
demographic factor for the entire
Medicare population would not be
exactly 1.00, although it should be close
to that value. Demographic distributions
for a given county could lead to an
average demographic factor other than
1.00. The extent of institutionalization
can be extremely volatile, especially for
a small county. Medicaid entitlement
can vary dramatically by State. Even
age-sex differences can have an impact,
This problem of county demographic
variations is addressed by adjusting the
county fee-for-service per capita costs
(PCC¢,) to the theoretical level, K, that
would result if the county demographic
distribution were such as to give an
average demographic factor of 1.00. This
is accomplished simply by dividing
PCC ;, by the average demographic
factor for the county calculated by using
the actual fee-for-service county
population (;,P; for each demographic
cell i):

+1{h3)

K=PCC|.X

(P DFi4 . . .

' This adjustment does not apply to those
beneficlaries suffering from end-stage renal disease.

»

+ I-Pw.DFm,
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This calculation (and in fact, the
entire AAPCC calculation) must be done
separately for each of aged Part A, aged
Part B, disabled Part A, and disabled
Part B beneficiaries.

Demographic adjustments are not
made for Medicare beneficiaries with
end-stage renal disease because we
cannot determine the significance of
demographics in determining the cost for
people having this rare and extremely
costly condition. After the county fee-
for-service per capita cost has been
standardized for demographic variables,
yielding a value for K as defined above,
it is possible o estimate the amount that
those in a given demographic cell would
have cost Medicare had they not been
enrolled in a prepaid health plan, simply
by multiplying K by DF, for each cell i.
This procedure allows 95 percent of the
AAPCC to be presented as a set of rates,
R=.95'K"DF,, varying according to the
demographic cells shown in Table 1.

Table 2 sets forth the standardized per
capita rates of payment by county.
These standardized per capila rates of
payment represent 95 percent of the
standardized county per capita cost. As

mentioned above, these rates must be
multiplied by the demographic cost
factors shown in Table 1 to give the
actual per capita rates of payment for
each county. The following is an
example of how the actual per capita
rates of payment will be calculated for a
particular county.

Sample Calculation of the Per Capita
Rates of Payment for Autauga County,
Alabama

For each county, there will be thirty
rates of payment for each of aged Part
A, disabled Part A, aged Part B, and
disabled Part B. These rates vary
according to the demographic cells
shown in Table 1,

The rates for Autauga County,
Alabama are presented below in table
form, The thirty rates for each part are
calculated by multiplying the county
standardized per capita rates obtained
from Table 2 by the corresponding
demographic factors in Table 1. For
example, Table 2 shows that the aged
Part A standardized per capita rate is
$111.81. Table 1 shows that the aged
Part A demographic factors for male

noninstitutionalized Medicaid enrollees
range from 1.35 (ages 65-69) to 2.30 (ages
85 and over).

B85 arxd over
60 10 84,
ST
700 74 b
65 o 68 135

{ $11181 |

Multiplying each of these factors by
the standardized per capita rate gives
the corresponding per capita rates of
payment shown in the sample table se!
forth below.

As further example, the disabled Parl
B noninstitutionalized non-Medicaid
rate ($55.18) for a female age 57 can be
calculated by multiplying the
demographic factor for her age group
(1.10) by the appropriate standardized
per capila rate ($50.16).

SAMPLE CALCULATION OF PEN CAPITA RATES OF PAYMENT FOR CALENDAR YEAR 1985 FOR AUTAUGA COUNTY

PART A PART B

$111.81  $43.60

(From Table 2)

DISABLED
PART A PART B

$125.12 $50.1¢

AGE ISSTITUTIONALIZED

MEDICAID

AGED

85 & OVER
80-84
15-19
10-74
#5-69

DISABLED

60-64
55-59
AS-54
I5-4a
UNDER )5

FEMALK

NONIMSTITUTIONALIZED
NON-MEOICAID

TESTITUTIONALIZED

NONINSTITUTIONALIZED
MEDICAID WON-MEDICAID
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Table 3 sets forth the actual per capita
rates of payment by State for Medicare
enrollees who have been medically

95 & OVER
80-84
15-1%
10-74
6589

CISAMLED

$0-64
55-59
A5-54
A58
UNDER 35

ACED

85 & OVER
10-84
15-19
1074
545

V1SABLED

60-64
55-59
A5-54
15-44
UNDER 35

.

NN NN

a8 2
~82%88

el

.50
.10

.35
.35

Pt e Al
INSTITUT IONAL IZED

determined to have ESRD. These rates

are not multiplied by the demographic
cost factors in Table 1.

BILLING CODE 4120-07-M

Page 1 of 1
TABLE §
Desograghic Cost Factors For 1385

- W R S FEMALE

NONINSTITUTIONALIZED IESTITUTIOMALIZED NONINSTITUTIONALYZED
MELICAID NOMN- MEDICAID KEDICAID WOW-MEDICAID

PART A - MOSPITAL INSURANCE
2.3 1.20 2.00 1.85 1.10
2.25 1.1% 2.00 1.70 1.05
2.00 1.05 2.00 1.A5 .85
1.6% 85 1.% 1.15% .10
1.35 10 1.70 .50 .40
1.7 .90 .65 1.50 1.2%
1.40 a5 1.00 1.45 1.00
1.% 45 1.45% 1.45 .95
1.05 a5 1.%0 1.30 .63
.90 50 1.65 1.15 50
PART B - SUPPLEMENTAL MEDICAL INSUBANCE

1.60 1.10 1.40 1.20 95
1.60 110 1,40 1.20 .95
1.5% .10 1.60 1.20 .95
1.45 1.00 1.60 1.15 85
1,25 .85 1.55 1.10 .70
1.45 90 1.15 1.50 1.20
1.30 A5 1.40 1.40 1.10
1.25% 45 1.75 1.30 1.00
1.00 .50 1.75 1.10 .80
.90 A5 1.5 .50 85
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