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outlet of the solvent-water separator. 
Near the pnd of the recovery cycle, the 
entire flow of recovered solvent should 
be diverted to a graduated cylinder. As 
the recovered solvent collects in the 
graduated cylinder, the elapsed time is 
monitored and recorded in periods of 
greater than or equal to 1 minute. At the 
same time, the volume of solvent in the 
graduated cylinder is monitored and 
recorded to determine the volume of 
recovered solvent that is collected 
during each time period. The recovered 
solvent flow rate is calculated by

dividing the volume of solvent collected 
per period by the length of time elapsed 
during the period and converting the 
result with appropriate factors into units 
of liters per minute. The recovery cycle 
and the monitoring procedure should 
continue until the flow rate of solvent is 
less than or equal to 0.05 liter per 
minute. The type of articles cleaned and 
the total length of the cycle should then 
be recorded.
(Sec. 114 of the Clean Air Act, as amended 
(42 U.S.C. 7414))

§ 60.625 Recordkeeping requirements.

Each owner or operator of an affected 
facility subject to the provisions of this 
subpart shall maintain a record of the 
performance test required under 
§ 60.624.
(Approved by the Office of Management and 
Budget under the Control Number 2060-0079.) 
(Sec. 114 of the Clean Air Act, as amended 
(42 U.S.C. 7414))
[FR Doc. 84-24748 Filed 9-20-84; 8:45 am]
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DEPARTMENT OF THE INTERIOR

Minerals Management Service

30 CFR Parts 210, 212, 217, 218, 219, 
228, 229, 241, and 243

Implementation of the Federal Oil and 
Gas Royalty Management Act of 1982
a g e n c y : Minerals Management Service 
(MMS), Interior. 
a c t io n : Final rule.
s u m m a r y : This final rule implements in 
part the Department of the Interior’s 
authorities under the Federal Oil and 
Gas Royalty ManagemehFAct of 1982, 
which was enacted to ensure that all oil 
and gas produced on Federal and Indian 
lands is propérly accounted for and that 
all revenues resulting from that 
production are collected and distributed 
properly. This rulemaking applies only 
to those sections of that Act that 
establish the duties and responsibilities 
of the Minerals Management Service 
Royalty Management Program. 
EFFECTIVE DATE: October 22,1984. 
a d d r e s s : Any inquiries should be sent 
to: Deputy Associate Director for 
Royalty Management Policy, Minerals 
Management Service (MS 660), 12203 
Sunrise Valley Drive, Reston, Virginia 
22091.
FOR FURTHER INFORMATION CONTACT: 
Orie L. Kelm (703) 860-7511, (FTS) 920- 
7511.
SUPPLEMENTARY INFORMATION: The 
principal author of this rulemaking is 
Robert E. Boldt, Associate Director for 
Royalty Management, MMS.
I. Background

In mid-1981, the Secretary of the 
Interior appointed the Commission on 
Fiscal Accountability of the Nation’s 
Energy Resources (Commission) which 
produced a report in January 1982 
making 60 specific recommendations for 
improvement to DOI’s royalty 
management effort, including improved 
accounting, stricter penalty provisions 
for noncompliance, enhanced site 
security requirements on Federal and 
Indian leases, and new methods of 
seeking out and preventing potential oil 
theft. The Commission recommended in 
its final report that the Administration 
introduce legislation to implement those 
Commission recommendations which 
were not authorized by law and to 
update those statutory provisions which 
had become outmoded over the years. 
The Federal Oil and Gas Royalty 
Management Act of 1982 (Pub. L. 97-451, 
30 U.S.C. 1701 et seq., and subsequently 
referred to herein as “the Act”) serves 
as the culmination of the efforts of the

Department of the Interior to improve 
the processes by which it collects and 
accounts for bonuses, rents, and 
royalties on Federal and Indian oil and 
gas leases.

On September 20,1983 (40 FR 42902), 
the MMS issued proposed regulations to 
implement its new authorities under the 
Act. Prior to publishing this proposed 
rule, the MMS held extensive informal 
meetings with producers, States, Indian 
tribes, and other affected groups to 
receive the maximum possible input on 
the form of the regulations. In response 
to the proposed rulemaking, the MMS 
received comments from 29 lessees and 
other interested persons. All of these 
comments were considered carefully in 
preparing these final regulations, 
Included in this preamble is a discussion 
of the important comments on a section- 
by-section basis.

These rules are not the only rules to 
be issued under the Act. As the MMS 
gains experience with compliance 
problems under the new Auditing and 
Financial System (AFS) and the 
Production Accounting and Auditing 
System (PAAS), it intends to propose 
additional enforcement and penalty 
regulations. Other changes to the rules 
implemented today also may be 
necessary.

Moreover, the MMS is not the only 
part of DOI with responsibilities under 
the Act. The MMS regulations concern 
royalty on oil and gas production and 
the collection, accounting, and 
distribution of royalty and rental 
payments from Federal and Indian 
lands. Regulations dealing with other 
topics within the Act (e.g. lease 
management and site security) are 
issued by other offices of DOI. On 
September 16,1983 (48 FR 41738), the 
Bureau of Land Management (BLM) 
issued proposed rules pertaining to its 
responsibilities under the Act. Final 
rules are being issued concurrently with 
these rules.

II. Summary of Rules Adopted
The following sections summarize the 

most significant provisions of the 
regulations being adopted today. Most 
of the rules being adopted are 
substantially the same as the proposed 
rules. Therefore, much of the discussion 
in the preamble to the proposed rules 
applies to the final rules. Where 
significant changes are being made to 
the final rules, they are discussed in this 
preamble.

Part 212. The provisions of Part 212, 
authorized by Section 103 of the Act, 
reaffirm required recordkeeping, 
including requirements for the 
submission of certain data to MMS.

This part indicates the types of 
records which must be maintained by 
the lessee, operator, revenue payor, or 
other person, establishing that these 
records must be maintained for a 6-year 
period. A further requirement of this 
Part is that records be maintained in 
paper or in a reproducible form such as 
microfilm, microfiche, or electronic 
imagery, and be available for inspection 
and review on a ready basis. Records to 
be maintained also include computer 
programs, automated files and systems 
support documentation.

Part 217. This part is authorized by 
Section 101 of the Act and establishes 
the authority of the Secretary to carry 
out audits on all aspects of the 
performance of lessees, operators, 
revenue payors, and other persons 
(including third parties) under the terms 
of Federal and Indian oil and gas leases. 
The part also establishes priority for the 
reconciliation of all lease accounts 
specifically identified by a State or 
Indian tribe as having a significant 
potential for underpayment.

Part 218. The provisions of Part 218, 
authorized by Sections 102,103, and 111 
of the Act, deal with the timing and 
method of royalty payments and 
establishment of regulations for the 
submission of royalty payments under 
the new Auditing and Financial System 
(AFS) being operated by MMS at its 
Royalty Management Accounting Center 
(RMAC) in Lakewood, Colorado.

In addition, this part establishes 
provisions for the payment of interest 
charges for late or underpaid royalty 
payments and identifies the way in 
which such interest charges will be 
calculated.

A charge of $10.00 may be assessed 
for reports not received by MMS by the 
designated due date. A charge of $10.00 
may also be assessed for reports that 
are received by the due date but are 
incorrect. For purposes of the Auditing 
and Financial System (AFS), a report is 
defined as each individual required 
transaction code for each Accounting 
Identification Number (AID), Product 
Code, and Selling Arrangement.

This part further indicates that States 
will be exempted from interest or 
penalties found to be payable by the 
DOI to small refiners if it is determined 
that DOI failed to comply with the 
Emergency Petroleum Allocation Act of 
1973 with respect to crude oil taken by 
the Secretary as in-kind royalty oil and 
then sold to small refiners under the 
provisions of the Mineral Leasing Act or 
the Outer Continental Shelf Lands Act.

This part further clarifies that when 
the Department, as a result of litigation 
or a negotiated settlement, pays a claim
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resulting from alleged failure to comply 
with the Emergency Petroleum 
Allocation Act of4973, as amended, the 
portion of that claim which can be 
identified as having been paid to a State 
under the shared royalty provisons of 
the Mineral Leasing Act of 1920 will be 
deducted from future share revenues to 
be paid to the State until the State’s 
share of that claim has been satisfied.

Part 219. The regulations for this part, 
authorized by Sections 104 and 105 of 
the Act, deal with the timing and 
payment to States and Indian tribes of 
their share of MMS collected royalties, 
rents, and bonuses, and establish the 
terms under which interest will be paid 
to a State if mineral revenues are not 
disbursed promptly, by MMS, in accord 
with the Act.

This part also describes the types of 
reports which will be provided to States 
and Indian tribes, identifying the source 
of and amounts distributed to the States 
and Indian tribes on a monthly basis.

Part 228. This part, authorized by 
Section 202 of the Act, establishes 
provisions by which States and Indian 
tribes may enter into cooperative 
agreements with DOI to conduct audit 
activities. Under the provisions of the 
regulations, 50 percent of the cost of 
cooperative activities carried out under 
this part would be reimbursed by the 
Department. The 50 percent share 
provided by the State or Indian tribes 
can be provided in cash or in the way of 
in-kind contributions as defined in 
normal Government accounting 
practices.

Under these regulations, a cooperative 
agreement is for a period of 3 years with 
a possible extension of an additional 3 
years if mutually agreed to by both 
parties. The regulations also indicate 
that a State may concurrently carry out 
activities under both Sections 202 and 
205 of the Act.

The proposed rulemaking contained a 
provision allowing the Secretary to 
increase funding to a level of 100% for 
cooperative agreements with certain 
Indian tribes showing extreme need. 
Upon reflection, it was decided that the 
needs to administer such a provision 
would create an administrative 

''nightmare which would be self-defeating 
to the jcoopreative provisions of the Act.

Discussion with representatives of 
Indian tribes who have indicated an 
interest in pursuing cooperative 
agreements under this part indicate 
willingness to participate at the 50% 
level assuming the acceptance of in-kind 
contributions which are authorized by 
other provisions of this part. Therefore, 
the provisions authorizing 100% funding 
has been dropped from the final 
regulations.

These regulations also indicate, as 
provided in Section 206 of the Act, that 
50 percent of any civil penalty collected 
by MMS under the activities authorized 
by Sections 202 and 205 of the Act will 
be shared with States or Indian tribes. 
However, the amount of that civil 
penalty will be deducted from the 
Federal share of any funding provided 
for in a cooperative agreement with a 
State of Indian tribe or a delegation of 
authority to a State.

These regulations also establish that 
funding under the provisions of Sections 
202 and 205 of the Act is subject to the 
availability of appropriations.

Part 229. This part, authorized by 
Section 205 of the Act, establishes 
regulations dealing with the delegation 
of certain authorities to the States to 
conduct investigations and audits with 
respect to all Federal lands within a 
State and to those Indian lands for 
which the State has received specific 
delegation of authority from the tribe or 
from individual Indian allottees.

These regulations establish 
requirements for factfinding and 
hearings on the part of the Department 
before a delegation is made to a 
particular State. These regulations 
specify that the term of delegation is for 
a period of 3 years with a possible 
extension for an additional 3 years on 
the mutual agreement of both parties. 
Requirements for recordkeeping and ( 
reporting from States involved in a 
delegation are also included as well as a 
provision for an annual audit of the 
State’s activities carried out under the 
provisions of the delegation.

As required by the Act, allowable 
costs incurred by the State under the 
delegation of authority will be 
reimbursed 100 percent by the Federal 
Government.

Parts 228 and 229. Section 203 of the 
Act authorizes regulations establishing 
the types of information which can be 
provided to States and Indian tribes 
under a cooperative arrangement 
dealing with the sharing of trade secrets 
and proprietary and confidential 
information.

Part 241. The regulations for Part 241, 
authorized by Section 109 of the Act, 
establish the process for the assessment 
and collection of civil penalties.

The primary intent of the penalty 
process is to elicit, to the greatest extent 
possible, voluntary compliance with 
MMS paying and reporting requirements 
as reflected by low error rates and 
timely paying and reporting.

Part 243. The purpose of this section is 
to provide and appeal mechanism for 
any MMS Royalty Management Program 
order or directive.

Sections o f the Act for which 
regulations have not been formulated. 
There are a number of provisions of the 
Act for which specific regulations have 
not been formulated because the 
statutory language itself is self- 
explanatory or the language of the Act is 
advisory and does not require regulatory 
language to implement it. In other 
instances, the Department will reference 
an existing regulation as meeting the 
requirements of the Act.

Relationships to other statutes and 
regulations. Regulations are being 
issued by two separate bureaus of DOI; 
therefore, certain provisions of the Act 
will ultimately be implemented by 
regulations found in 43 CFR and 30 CFR 
Subchapter B (the offshore operating 
regulations) as well as in this 
Subchapter A of 30 CFR which, when 
fully completed, will provide a 
compendium of regulations relating to 
the royalty management process.

The subpart letter designations of the 
regulations indicate applicability to 
onshore or offshore matters, or both.
III. Comments Received on Proposed 
Rules—General

The proposed rulemaking published 
September 20,1983, provided for a 30- 
day public comment period which ended 
October 20,1983. All comments received 
during that time period are addressed in 
this section, and the text of these 
regulations has been changed to reflect 
comments as appropriate.

Two commentors felt that the 30-day 
comment period was too short. Since the 
MMS conducted extensive informal 
discussions with many interested 
parties prior to formulating the proposed 
rules, a longer formal public comment 
period was not considered necessary.

One commentor stated that the 
regulations should be prospective rather 
than retroactive.

The MMS agrees and the regulations 
are prospective with the exception of 
audits and certain appeals procedures. 
Audits, by their very nature, must 
involve looking back at historical 
records. See preamble § 243.2 for 
explanation of retroactive application to 
appeals.

One commentor objected to the 
burden that the rules will place on small 
nonoperating lessees and royalty 
payors, particularly the reporting and 
paying requirements.

Lessees and royalty payors may elect 
to have the operator or purchaser submit 
the required payments and reports to 
MMS. However, as required by the Act, 
those assuming paying and reporting 
obligations must comply with MMS 
reporting and paying requirements.
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Further, the lessee will remain 
ultimately responsible for all payments 
and reports from the lease.
IV. Comments Received on Proposed 
Rules—Specific by Section

Part 210—Forms an d  Reports

Section 210.51 Payor information 
forms. Ten commentors found difficulty 
with the timing of reporting 
requirements (submission of Form 
MMS-4025). Most of these commentors 
noted that the requirement for 
submission within 30 days after 
issuance of a new lease or a change in 
the paying responsibilities of the lease 
conflicts with § 218.52 which requires 
notification within 60 days rather than 
30 days. All commentors favored the 
longer 60-day period.

The MMS’s new computerized 
Auditing and Financial System (AFS) 
cannot properly track payment 
responsibilities without current and 
accurate Form MMS-4025 data. 
Consequently, the MMS must receive 
these forms within 30 days as required 
at § 210.51. The MMS understands that 
all the data required on Form MMS-4025 
cannot always be provided within 30 
days, especially in the case of newly 
issued leases. Nevertheless, the MMS 
will require the submittal of that form 
with the best data available at the time 
of submittal (at a minimum, MMS must 
be told who is to be the interim 
designated payor). An amended 
resubmittal should be made at a later 
date when lessee/payor responsibilities 
are changed. Section 218.52 has been 
revised from 60 days to 30 days to 
conform with § 210.51.

Section 210.52 Report o f sales and 
royalty remittance. Four commentors 
suggested that changes be made to this 
section to permit early payments.

The MMS agrees and this has been 
done.

One commentor suggested that the 
requirement for payment and reporting 
by the end of the second month be 
extended to the first business day of the 
following month, when the last day of 
the month falls on a weekend or 
holiday.

The MMS had to revise this section to 
eliminate the confusion that was 
associated with different time 
requirements for payment and payor 
information forms. The revised § 210.52 
now requires payment by the end of the 
month following the production month. 
No extension to the succeeding month 
will be permitted.

One commentor recommended 
changing the section to restrict its 
applicability to rentals from MMS- 
managed leases and to exclude former

BLM leases from Form MMS-2014 and 
electronic funds transfer requirements.

The MMS agrees in principle with the 
comment. In April 1984, MMS assumed 
responsibility for the collection of 
rentals on nonproducing onshore 
Federal leases. A new accounting 
system, the Bonus and Rental 
Accounting Support System (BRASS), 
was developed to account for all 
nonproducing leases. Eventually, most 
nonproducing leases on which rentals 
are being paid will be moved to the 
BRASS system, eliminating the. need for 
the submission of the Form MMS-2014 
for rentals from nonproducing leases. In 
the interim, those nonproducing leases 
maintained in the AFS will require the 
submission of Form MMS-2014. 
Electronic Funds Transfer (EFT) will not 
be required for the payment of rentals, 
except for first year rentals paid with 
the four-fifths portion of the offshore 
lease bonus bids.

One commentor stated that, contrary 
to this regulation, payments must 
continue to be made by the end of the 
first month following the production 
month due to the terms of existing 
leases.

The MMS has revised this part to 
require payment by the end of the first 
month following the production month.

One commentor stated that Form 
MMS-2014 reporting requirements 
should be expanded to permit 
submission of the data via magnetic 
tape.

MMS agrees and the required wording 
change has been made.

Part 212—Records and Files 
Maintenance

Section 212.50 Required 
recordkeeping and reports. Three 
commentors addressed the 6-year 
requirement for recordkeeping. One 
favored it; a second objected to it as 
being too long; and the third suggested 
that MMS not have a policy to audit back 
more than 2 years since older records 
would be burdensome to retrieve.

The 6-year recordkeeping requirement 
is provided by Section 103(b) of the Act. 
A 2-year limitation is impractical and 
incompatible with statute of limitation 
requirements found in Federal and State 
law.

Section 212.51 Records and files 
maintenance. One commentor stated 
that NTL-1,1A, and 5 and the Act as 
shown in paragraph (a) should not be 
referenced for recordkeeping 
requirements. Rather, the commentor 
states the recordkeeping requirements 
given at those locations should be fully 
spelled out in these regulations.

Subsequent changes to the Royalty 
Management regulations will 
incorporate the records and files 
maintenance requirements of existing 
orders and notices.

One commentor responded favorably 
to the provision in paragraph (b) that 
lessees and operators are only required 
to retain payment records for the period 
that the recordholders have paying or 
operating responsibility on the lease. A 
second objected to this provision stating 
that lessees should always be 
responsible for complete recordkeeping 
for the full 6-year period and also that 
operators or other persons required to 
keep records generated during the time 
they had paying or operating experience 
be required to keep records for the full 
6-year retention period.

Upon reexamination of the wording of 
paragraph (b), MMS has changed the 
text of the final regulation. All records 
pertaining to the lease must be retained 
for a period of 6 years even if paying or 
operating responsibilities have ceased. 
However, the lessee or operator remains 
responsible only for the records 
generated during its period of operating 
or paying responsibility. The text of the 
subsection has been revised 
accordingly, MMS has also changed 
paragraph (c) by adding the term 
“revenue payor” to make clear that any 
person or entity who makes mineral 
revenue payments to MMS, but h&s no 
other obligations under the lease, is 
covered by these regulations.

Three commentors stated that a 
reasonable period of time should be 
permitted for producing records since 
historical records are often stored 
offsite.

MMS agrees and the wording has 
been changed accordingly in paragraph
(c) of f 212.51.
Part 217—Audits and Investigations

Section 217.50 Audits o f records. 
Three commentors stated that words 
should be added to this section 
indicating that no more than one 
auditing or investigating entity should 
be conducting an audit at the same time 
as required by Section 301 of the Act.

Section 301 of the Act “recommends” 
that care be taken to prevent multiple 
audits by different entities (MMS, 
States, OIG, etc.) from taking place 
concurrently. However, it does not 
prohibit such concurrent audits. In 
conformity with the Act, it is the policy 
of MMS to avoid concurrent or 
uncoordinated audits, if possible. MMS 
feels it is unnecessary to state this in the 
regulations.

One commentor suggested that MMS 
consider a policy of auditing lease
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records within 24 months after the end 
of the reporting period to be audited. It 
was claimed that audits going back 
more than 2 years are too burdensome, 
especially respecting records retrieval.

MMS will make the audits as current 
as possible but the 6-year audit cycle is 
in keeping with standard industry and 
Government auditing practices.

One commentor suggested adding the 
words “during the time period set out in 
§ 212.50,” to the end of the paragraph to 
clarify that audits will not look back 
further than the recordkeeping 
requirements.

The MMS will not audit further back 
than records are required to be 
maintained unless the recordholder has 
been notified in writing of a continued 
investigation or audit which requires 
that the records be maintained for a 
longer period of time. Paragraph (b) of 
§ 212.51 gives sufficient clarification.

One commentor stated that audits 
should be final so that reaudits would 
be neither necessary nor authorized by 
MMS.

MMS agrees that normal practice does 
not require reaudits, but cannot state 
that there will never be reaudits.

One commentor stated that 180-days’ 
notice of audit should be given along 
with information about what specific 
items will be audited.

A 6-month notice requirement of an 
impending audit is unreasonable. MMS 
will give reasonable time for furnishing 
records, depending on the circumstances 
of each audit.

Section 217.51 Lease account 
reconciliation. One commentor stated 
that the same time constraints should 
apply to MMS for lessee overpayments 
as apply to lessees for underpayments in 
regard to reconciliation of lease 
accounts.

MMS has a program for reconciling all 
lease 'accounts with open balances 
within a specified period of time. All 
overpayments, as well as 
underpayments, will be resolved as a 
result of that program.

See comments on § 218.54 for further 
discussion.

Part 218—Collection of Royalties, 
Rentals, Bonuses, and Other Monies 
Due the Federal Government

Section 218.50 Timing of payment. A 
total of 20 comments were received 
concerning this issue in paragraph (a). 
Nineteen commentors supported the 
proposed change to 60 days in the 
payment cycle and suggested that the 
60-day cycle be made applicable to all 
Federal and Indian oil and gas leases. 
One commentor objected to the 
extension of time from 30 to 60 days for 
payments on leases.

The commentors in favor of the 60-day 
payment period would all benefit 
financially from such an extension. The 
Federal Government, States and Indian 
tribes would suffer a loss of substantial 
revenues. The Government’s original 
proposal to extend the payment period 
was prompted by its desire to obtain 
more accurate reporting and payment 
data from lessees/payors. This was 
consistent with the recommendations of 
the Commission on Fiscal 
Accountability of the Nation’s Energy 
Resources. However, because the huge 
loss of revenue to the Federal 
Government, States, and Indian tribes 
would be so significant as compared to 
an unknown higher degree of accounting 
accuracy, the MMS will not extend the 
payment due date as proposed. The 
MMS will rely on a system of 
assessments for incorrect or late 
reporting and paying. This final 
regulation is in agreement with present 
lease payment terms.

One commentor stated that § 218.50(b) 
was not clear as to whether separate 
royalty checks or EFT payments would 
be required for Indian allotted leases 
and for Indian tribal leases.

MMS has made the required clarifying 
change now found at § 218.51(f).

One commentor stated that the word 
“payment” should be inserted instead of 
“royalty” at subparagraph (b)(2) of 
§ 218.50, because Indian tribes receive 
payments other than royalties.

MMS agrees and this has been done 
and moved to paragraph (f) of § 218.51.

One commentor questioned if the term 
“format” included in subparagraph 
(b)(3) refers to Form MMS-2014.

The word “format” as used in this 
subparagraph (now § 218.51(f)(2)) does 
refer to Form MMS-2014.

Section 218.51 M ethod o f payment. 
Three commentors requested a change 
in the text of paragraph (a). Specifically, 
they asked that we delete the proposed 
language which was in parentheses: 
“(OCS bonuses . . . of die Part)” and 
replace it with a new § 218.51(c) 
referencing 30 CFR 218.155 (formerly 30 
CFR 256.13) which would clarify that 
payments on nonproducing leases are 
not required to be made by EFT.

MMS has made a clarifying change. 
However, a new subsection (c) for this 
purpose was not deeiped necessary.

Two commentors were confused 
about rental payments for onshore non­
producing leases. One contended that 
they are to be made to BLM (as required 
by lease terms) and the other was not 
sure whether they were to be made to 
BLM or to MMS and, if to MMS, to 
which MMS office.

Changes that have been made to the 
section should eliminate that confusion.

Beginning in April 1984, all rental 
payments on all nonproducing Federal 
leases, except first year rentals and 
bonuses for onshore leases and except 
for the six excepted land categories 
listed below, will be paid to MMS- 
RMAC at Lakewood, Colorado. The six 
excepted land categories are: Coos 
Bay—Wagon Road; Oregon and 
California Grant Lands; Alaska National 
Petroleum Reserve; Taylor Grazing Act 
Districts; BLM National Grasslands; and 
South half of the Red River—Oklahoma 
Lands.

One commentor suggested that 
nonproducing lease rental payments be 
excluded from the EFT requirements.

This has been done. However, such 
payments can be made by EFT at the 
option of the payor, if approval is 
obtained prior to use of EFT from the 
MMS-RMAC in Lakewood, Colorado.

One commentor stated that there was 
confusion about the payment level for 
determining the $50,000 threshold for 
making payment by EFT. Another 
commentor objected to combining 
multiple lease payments to reach an 
aggregate amount.

Payment level is to be determined by 
payor number. Whenever the aggregate 
amount of royalties due on a given day 
for a single payor (any entity assigned a 
payor number by MMS) equals or 
exceeds $50,000, the payment must be 
made by EFT.

One commentor stated that the 
amount triggering the EFT payment 
requirement should be $100,000 not 
$50,000. Another commentor stated that 
all payors should be allowed to make 
payments by any payment method they 
choose providing the payment is timely 
and in the proper amount.

Neither of the above two comments 
are acceptable to MMS since the intent 
of requiring payment of amounts of 
$50,000 or more by EFT is to ensure the 
earliest availability of funds to the U.S. 
Treasury.

Two commentors recommended that 
the list of alternative methods for 
remittance of less than $50,000 in 
paragraph (b) include payment by 
means of EFT.

The MMS agrees and payment by EFT 
has been included as an alternative 
optional method for amounts under 
$50,000.

One commentor stated that paragraph 
(b) is unclear as to whether payments 
could include combined payments from 
more than one lease.

Payments could include combined 
payments from more than one lease. See 
paragraph (f)(2) of § 218.51 of the final 
rule,
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Section 218.52 Designated payor.
Five commentors noted that the 
proposed 60-day period for notifying 
MMS of paying responsibility or any 
change in paying responsibility conflicts 
with the 30 day reporting period at 
§ 210.51.

This section has been amended to 30 
days to conform to § 210.51 
requirements. For an explanation of the 
30-day requirement, see the discussion 
of comments on § 210.51 given above.

One commentor contended that in the 
case of joint lessees, no single lessee 
must be assigned as the “designated 
payor.”

The MMS must have a “payor” or 
“payors” assigned for the proper 
operation of its new computerized 
accounting system.

Section 218.58 Division o f interest. 
Eight commenters stated that MMS 
should change the provision that 
division of interest documents be 
submitted at the end of the second 
month following the “date of the 
contract” to the end of the second month 
following the “date of the first 
production or sale,” since industry 
practice is not to prepare such 
documents until production is imminent, 
particularly in the case of gas.

Four commentors suggested that the 
time period be extended from 60 days 
(end of second month) to 120 days for 
submission of division of interest 
documents to allow time to resolve 
problems of title documentation.

One commentor felt that the reference 
relating division orders to "contracts for 
sale of products” is misleading. 
“Contracts for sale of products," the 
commentor states, are not always 
identical to division orders describing 
the leaseholders’ interest in the lease. 
This commentor also felt that the 
submission of Form MMS-4025 under 
§ 210.51 should provide sufficient 
information and make the submission of 
division of interest documents 
unnecessary.

Four commentors stated that all State 
laws do not require division of interest 
documents.

In view of comments received on this 
issue, MMS will not include the specific 
requirements for submission of Division 
of Interest Documents in this 
rulemaking.

Section 218.54 Late payments and 
underpayments. One commentor 
suggested that the regulations be 
modified to specify that late payments 
and underpayments be determined at 
the Accounting Identification Number 
(AID) level.

MMS disagrees; late payments and 
underpayments are assessed at the AID, 
product code, and selling arrangement

levels. If all lines on a Form MMS-2014 
are paid late, then the late payment 
billing is rolled up to reflect that the 
entire Form MMS-2014 is late, rather 
than identifying every line as being late. 
In those instances where only certain 
lines on Form MMS-2014 are reported 
and paid late, the late payment billing 
identifies each late line.

Two commentors stated that the same 
rules and interest rates should apply to 
overpayments as to underpayments.
One other commentor suggested that 
overpayments be credited against 
underpayments before assessing any 
penalties or interest.

In those instances where estimated 
payments exist, a payor’s reported 
royalties are compared with estimated 
payments an interest is billed where 
royalties exceed estimate. In that 
process, overpayments and 
underpayments are netted at the payor 
level for Federal leases and at the lease 
level for Indian leases prior to 
calculating interest. In those instances 
where estimates do not exist, however, 
each AID is independently reviewed for 
late payment. There is no offsetting in 
that case.

One commentor suggested that the 
interest not be assessed on late payment 
or underpayments when they are not the 
fault of the lessee.

MMS agrees. If a late payment or 
underpayment is not the fault or the 
lessee in the judgment of MMS, 
assessment of interest will be waived.

One commentor suggested that the 
word “daily” be added after the word 
“computed” in paragraph (c) of the 
proposed rule.

MMS agrees that daily compounding 
of interest for late payments and under 
payments is required by Section 6621 of 
the Internal Revenue Code.

Section 218.55 Interest payments to 
Indians. One commentor stated that 
since Indians will be receiving payments 
other than royalties, the term “monies” 
should replace the term “royalties” in 
paragraph (a) of § 218.55.

Revised paragraph (a) reads: “All 
interest collected from late payments on 
Indian tribal or allotted leases will be 
paid to the tribe or allottee.”

Section 218.56 Assessm ents for 
incorrect or late reports and failure to 
report. Eight comments concerning 
proposed paragraphs (a) and (b) stated 
that the penalties were too severe 
because of the line-by-line cumulative/ 
additive nature of the proposed system. 
One comment stated that the penalties 
were too small at $10.00 per day and 
that they should be increased to $50.00 
per day and be made mandatory, not 
discretionary.

The MMS has decided to retain the 
rule as proposed except for 
nomenclature changes believing that 
conscientious payors will not commit 
sufficient errors to become unduly 
burdened by assessments while careless 
payors will be encouraged to improve 
their paying and reporting by the levying 
of assessments in a consistent and 
progressive manner. The commentor 
believing the assessments were too 
small apparently failed to note the line- 
by-line emulative/additive nature of the 
system.

Four commentors stated that this 
section should be deleted because any 
civil penalty authority of the Secretary 
related to royalty payment and 
accounting has been subsumed into 
and/or preempted by Section 109 of the 
Act.

MMS disagrees with this 
interpretation of thp Act. Section 304(a) 
of the Act provides that the penalties 
and authorities of the Act are 
supplemental to, and not in derogation* 
of, any penalties or similar authorities in 
other laws. The Secretary’s authority for 
the assessments provided by §218.56 is 
derived not from the Act, but from the 
Secretary’s responsibilities to 
administer the Mineral Leasing Act, the 
Outer Continental Shelf Lands Act, and 
other mineral leasing laws.

Section 218.103 Payments to States. 
One commentor stated it is not clear 
who is to pay the interest charge to the 
State. Would it be the entity disputing 
the monies held in suspense?

MMS has responsibility for paying 
interest on suspended amounts to the 
State.

One commentor stated that interest on 
suspended amounts should be 
calculated beginning at the time of 
deposit of the suspended amounts and 
not beginning on the calendar day that 
such amounts would normally have 
been paid to the States as shown in 

''paragraph (c).
MMS disagrees. The Act (Section 104) 

is clear that interest accrues only after a 
payment is deemed late under the 
provisions of the legislation dealing with 
timely payments to the States and 
tribes.

Section 218.104 Exemption of States 
from certain interest and penalties. One 
commentor said the middle sentence of 
paragraph (b) as proposed should be 
deleted because it conflicts with § 111(e) 
of the A ct

The commentor has misread § 111(e). 
The first sentence of that section deals 
only with,interest or penalties, e.g., 
treble damages, which might be 
assessed against the Government The 
second sentence of § 111(e) clearly
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states that the State share in any 
refunds of overpayments, whether a 
result of settlement or pursuant to a 
judicial or administrative order. 
Paragraph (c) of § 218.104 carries out the 
intent of the Act in that regard.
Part 219—Distribution and 
Disbursement o f Royalties, Rentals, and 
Bonuses

Section 219.100 Timing o f payment 
to States. One commenter objected to 
the definition of the last business day of 
the month as including the first working 
day of the succeeding month when the 
month ends on a weekend or holiday.
The commentor contends this is 
contrary to Section 104(a) of the Act.

The MMS agrees and paragraph (b) 
has been deleted.

Section 219.101 Receipts subject to 
an interest charge. Implementation of 
the provisions of this section is 
dependent upon the availability of 
appropriated funds.

One commentor stated that paragraph
(a) should be clarified by adding a new 
paragraph (c) to read as follows:

“(c) Included in paragraph (a) are 
revenues which cannot be disbursed to 
the State because the payor/lessee 
provided incorrect, inadequate, or 
incomplete information to MMS, which 
prevented MMS from properly 
identifying the payment to the proper 
recipient.”

MMS agrees. Paragraph ‘‘(c)” has 
been added accordingly.

One commentor stated that the lessee 
should not have to pay such interest 
since it will already have been paid to 
MMS.

This section does not apply to lessees 
or royalty payors.

Section 219.103 Payments to Indian 
accounts. One commentor claimed that 
the proposed “inequitable” changes in 
payment date (§ 218.50(a)) are 
compounded by the wording of this 
section giving the Government an entire 
month after warranting of funds by the 
Treasury to effect the distribution of 
funds to Indian accounts. This 
commentor contends further that this is 
contrary to the Act (30 U.S.C. 1714), 
Section 104(b).

It is the MMS policy to follow the 
intent of Section 104(b) of the Act which 
states that “Deposits of any royalty 
funds derived from the production of oil 
or gas from, or allocated to, Indian lands 
shall be made by the Secretary to the 
appropriate Indian account at the 
earliest practicable date after such 
funds are received by the Secretary but 
m no case later than the last business 

: day of the month in which such funds 
are received.” Section 219.103 reflects 
Ibis change.

Section 219.104 Explanation of 
payments to States and Indian tribes. 
One commentor stated that MMS should 
provide Indian tribes the same 
information that MMS is providing to 
the BIA. That commentor also 
recommended that the language used 
should track with that of Section 
219.104(a) by reading as follows:

“Explanation of payment reports shall 
be provided to BIA on hehalf of tribes 
and individual Indain allottees, and 
directly to tribes, not later than the last 
business day of the month in which 
MMS disburses the Indian share of the 
royalties and related monies.”

Where the BIA has a direct trust 
responsibility for a tribe or allottee, 
MMS provides data to BIA to support 
mineral leasing payments. To duplicate 
this information would create an 
unnecessary burden on MMS and in 
some instances on royalty payors. The 
information is readily available to tribes 
and allottees from BIA.

Part 229—Cooperative Activities With 
States and Indian Tribes

Section 228.5 Delegation of 
authority. One commentor felt that these 
sections are ambiguous and might 
permit States or Indian tribes to assess 
penalties directly instead of MMS.

MMS does not intend to delegate 
penalty assessment authority to States 
or Indian tribes.

One commentor expressed concern 
about the problem of dual or even triple 
oversight of lessees’ activities. The 
commentor recommended MMS exercise 
ultimate authority when the overseeing 
entities are in disagreement.

MMS agrees with this comment and 
has ultimate responsibility for 
minimizing duplication. However, MMS 
does not have responsibility for audits 
being performed by the Office of the 
Inspector General.

Section 228.6 Definitions. One 
commentor stated that specific language 
should be added to the definition of the 
word “audit” to clarify the ability of a 
State to extend the audit process to 
review the accounting transaction 
involved in the recording and 
distribution of Federal mineral royalties, 
bonuses, and rentals.

MMS disagrees. MMS is subject to 
audit only by the properly authorized 
entities established by Congress and the 
Executive Branch.

One commentor stated that the 
reconciliation of leases prior to 
conversion to AFS should be closed for 
leases previously reported to Los 
Angeles, Metairie, and Tulsa. Another 
commentor stated that audits should not 
be applied retroactively.

MMS agrees in part with the first 
comment but disagrees with the second. 
Account reconciliations for accounts 
formerly managed by Los Angeles, 
Metairie, and Tulsa have been 
completed and all accounts reconciled. 
These leases as well as all other Federal 
leases will continue to be subject to 
audit for a 6-year period for other 
potential audit issues, other than 
account balances, that may be found.

Section 228.100 Entering into an 
agreement. Two commentors expressed 
concern that audits conducted by States 
or Indian tribes would not be properly 
regulated by MMS.

MMS believes that adequate controls 
do exist and that MMS will provide the 
required oversight. Section 228.104 of the 
proposed rule is now contained at 
§ 228.100 of the final rule.

Section 228.101 Terms o f agreement. 
This section which was § 228.100 of the 
proposed rule is now at § 228.101 in the 
final rule.

Three commentors discussed 
paragraph (d): One commentor stated 
that any in-progress audit activity 
should be completed prior to 
termination by MMS of a cooperative 
agreement in order to avoid duplication 
of effort later.

MMS would endeavor to follow this 
advice whenever possible but cannot 
guarantee that it can be accomplished in 
every situation. Care will be taken to 
avoid duplication of effort.

One commentor stated that there 
should be provisions for “emergency” 
termination of cooperative agreements 
by MMS in a timeframe shorter than 120 
days.

MMS feels that any such provisions 
would be unfair to States or Indian 
tribes insofar as MMS had previously 
determined that they were eligible and 
able to conduct audits and 
investigations under the cooperative 
agreement.

One commentor recommended 
changing the word “the” in the proposed 
rule to “any” in the last sentence of 
paragraph (d) of § 228.101. The 
commentor suggested this change to 
provide for the instance where no 
submission has been made.

MMS agrees and has made the 
suggested change in paragraph (d) of 
§ 228.101 of the final rule.

Section 228.102 Establishment of 
standards. This section which was 
§ 228.101 of the proposed rule is now at 
§ 228.102 in the final rule.

Two commentors suggested that a 
sentence be added to read: “Where an 
auditor is permanently assigned to a 
lessee/payor, contact by the State and 
Indian tribal auditors with the lessee/
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payor shall be through the auditor in 
residence.”

MMS agrees. The sentence is added.
One commentor stated support for the 

provision that State and Indian tribe 
standards must not be more stringent 
than those of MMS.

MMS agrees. All audit work 
performed under cooperative audits will 
follow MMS established standards.

One commentor suggested that draft 
standards established under this section 
be published in the Federal Register for 
public comment.

MMS intends to publish the standards 
for public comment.

Section 228.103 M aintenance of 
records. This section, which was 
§ 228.102 of the proposed rule, is now at 
§ 228.103 final rule.

One commentor contends that State 
requirements for recordkeeping must not 
be more stringent than MMS 
requirements.

MMS requirements will cover all 
cooperative audit activities.

Section 228.104 A vailability o f 
information. This section, which was 
§ 228.103 of the proposed rule, is now at 
§ 228.104 in the final rule.

Two commentors endorsed the 
wording of this section. Another 
commentor suggested it be reworded to 
more closely conform to the wording of 
the Act since there is potential for 
abuse.

The MMS has not changed the 
wording,

Section 228.105 Funding o f 
cooperative agreements. One 
commentor requested that MMS put 
words in this section binding MMS to 
request budget appropriations for 
funding cooperative agreements. 
Another commentor believed that such 
funding could significantly increase the 
costs of Government management and 
that such increases should be avoided.
A third commentor believed that the 
funding limitation of 50 percent should 
be eliminated in favor of 100 percent 
Federal funding.

MMS disagrees with these three 
comments. The Act does not specifically 
establish a level of funding, and MMS 
feels that 50 percent of the total cost of a 
cooperative program supports the 
cooperative nature of activity, 
particularly since States share in the 
revenue derived from the audit. MMS 
cannot be bound to seek funding for 
activity as part of the annual budget 
process. MMS must follow the 
guidelines established by OMB and the 
Department in seeking appropriations, a 
process that cannot be interdicted by 
regulation.

Section 228.107 Eligible cost of 
activities. One commentor felt that

under paragraph (a) the cost of services 
or activities that cannot be directly 
related to the support of the cooperative 
agreement should not be eligible for 
funding for Indian tribes.

The rule section already indicates 
this; no change is required.
Part 229— Delegation to States 
Subpart A—General Provisions

One commentor submitted a number 
of general statements expressing 
concerns that the States may perform 
unnecessary, repetitious, and costly 
audits, unless properly monitored by 
MMS.

The MMS will regularly monitor the 
audit work being conducted by a State 
under the delegation of authority and, if 
it is found that a State has been abusing 
its authority, that authority can be 
revoked by MMS.

Section 229.100 Petition for 
delegation. Two commentors stated the 
regulation should usé the term “Indian 
tribe and allottee” rather than "Indian 
tribe or allottee,” since any delegation of 
authority by the Federal Government 
over Indian lands must have the 
approval of the tribal governing body.

MMS agrees. This change has been 
implemented.

Section 229.103 Terms o f delegation. 
One commentor stated that renewals of 
the delegations of authority must be the 
subject of public review.

MMS agrees. A renewal of a 
delegation would require the same 
public comment period and hearing 
process as that which accompanied an 
original petition for delegation of 
authority.

Section 229.105 Recordkeeping 
requirements. One commentor stated 
that recordkeeping requirements under 
the delegation to the State must be no 
more extensive than when these matters 
are directly under MMS jurisdiction.

All directives affecting recordkeeping 
during a State-conducted audit will be in 
compliance with MMS regulations and 
standards.

Section 229.106 Standards for 
carrying out delegated authority. One 
commentor stated that the MMS 
prescribed standards used for a State to 
carry out a delegation of authority must 
be made the subject of public review.

The standards will be published in a 
rulemaking for public review and 
comment before authority is delegated 
to a State.

Section 229.107 Reports from States. 
One commentor recommended that 
paragraph (b) of the proposed rule be 
deleted because it was the intention of 
Congress to have the Federal 
jurisdiction, and not the State, handle 
enforcement actions.

MMS agrees. Enforcement actions are 
not delegated. Paragraph (b) as 
proposed has been eliminated.

Section 229.109 Reimbursement for 
costs incurred by a State under the 
delegation o f authority. Two 
commentors recommended that this rule 
include language binding the MMS to 
request appropriations specifically 
designated for delegations of authority.

MMS disagrees. See comments made 
on §§ 228.105 and 228.106.

Section 229120 Withdrawal of 
Indian lands from delegated authority. 
One commentor stated that if an Indian 
tribe or Indian allottee withdraws its 
delegation of authority to a State, it may 
cause an undue burden on industry and 
subsequently cause a duplication of 
audit work.

MMS will utilize audit workpapers 
and reports submitted to the date of 
termination and will make every effort 
to avoid duplication.
Part 241—Civil Penalties

Many comments were received on this 
proposed civil penalties part which 
suggested that MMS should revise the 
proposed language for consistency and 
clarity. More detail was suggested 
regarding the establishment of penalty 
amounts and the procedures for creation 
of a record. Although the penalty 
provisions are extensively prescribed by 
Section 109 of the Act, MMS has made 
revisions to the proposed regulations to 
provide more detail on notice 
procedures, penalty assessments, and 
hearings.

Subpart A—General Provisions
Section 241.20 Civil penalties 

authorized by statutes other than the 
Federal Oil and Gas Royalty 
M anagement A ct o f1982. Section 241.20 
was originally proposed as § 241.50 and 
remains unchanged except for the 
elimination of suspension Of operations 
as a possible penaly. Upon réévaluation 
it was concluded that such an action 
would be detrimental not only to the 
lessee/operator but also to the 
government. This section authorizes the 
MMS to impose civil penalties for 
royalty management violations under 
the authority of the MLA, OCSLA, and 
other mineral leasing authorities. These 
authorities existed prior to the Act and 
continue to exist as an alternative and 
additional means of enforcement to the 
civil and criminal penalties in the Act. 
Assessment of penalties under these 
other statutes are subject to less 
rigorous procedural requirements than 
those prescribed by the Act. The 
designation of this section as § 241.20 of 
Subpart A should clarify that these
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penalties are not penalties prescribed by 
the Act. It is not MMS’s intention, in 
most cases, to apply penalties 
authorized under this section 
concurrently or in addition to penalties 
authorized in succeeding sections of this 
part. These penalties could be used as 
an alternative or in situations where 
FOGRMA penalties under § 241.51 do 
not apply by law, e.g., solid minerals.
Subpart B—O il and Gas, General

Section 241.51 Civil penalties 
authorized by the Federal Oil and Gas 
Royalty Management Act o f 1982.
Section 241.51 provides regulations 
implementing the more complicated civil 
penalty provisions of the Act. Pursuant 
to subsection (a), when MMS believes 
that any person has committed a 
violation, it will issue a notice of 
noncompliance specifying the nature of 
the violation and how it should be 
corrected. This is the notice required by 
Section 109(a) of the Act. Service of the 
notice will be by personal service or 
registered mail and will be deemed to 
occur when received or 5 days after 
mailing, whichever is earlier. As 
specified in Section 109 of the Act, 
unless the violation is corrected within 
20 days (or such longer period as 
specified in the notice) from the date of 
service, the person is liable for a penalty 
of up to $500 per day for each violation, 
dating from the date the notice was 
served. If the violation is not corrected 
within 40 days, the liability increases to 
a maximum of $5,000 per day per 
violation, dating from the date the notice 
was served.

The regulations provide in paragraph
(a)(3)(iii) that if the person served with 
the notice does not correct the violation 
within 20 days (or as specified in the 
notice), he may request a hearing on the 
record, as provided by the Act, by filing 
a request with the Hearings Division 
(Departmental), Office of Hearings and 
Appeals, U.S. Department of the Interior. 
However, if the violation is corrected 
within the prescribed period, under the 
regulations no penalties may be 
assessed under Section 109(a) of the 
Act. Consequently, no hearing on the 
record need be provided. Accordingly, if 
the violation is corrected, the only 
available appeal will be to the MMS 
Director and then the Board of Land 
Appeals, in accordance with the appeals 
procedures in 30 CFR Part 243.

Subsection (b) of new § 241.51 
provides for issuance of a notice of 
noncompliance for intentional 
violations. In such circumstances,
Penalties are increased to $10,000 per 
nay and no period for correction need 
he provided before liability begins. 
Pursuant to the Act, penalties accrue

from the date the violation began, not 
the date the notice is served.

If the person who received a notice of 
noncompliance does not correct the 
violation within the prescribed period, 
or if a notice of noncompliance is issued 
for an intentional violation, then the 
person is liable for penalties. Pursuant 
to § 241.51(c), MMS will issue a penalty 
notice setting forth the amount of 
penalty applicable for each violation. By 
way of illustration, if the maximum 
penalty for a violation is $500 for the 
first 20 days, and later increases to 
$5,000 retroactive to the first day of the 
notice of noncompliance for failure to 
correct the violation within 40 days, 
MMS may elect in the penalty notice to 
set the actual penalty for the particular 
violation below those maximums. MMS 
will determine the applicable penalty by 
taking into account the severity of the 
particular violation and violator’s 
noncompliance history. Persons who 
consistently violate the applicable rules 
will receive higher penalties.

Subsection (d) of § 241.51 has been 
added to make it clear that any 
penalties assessed under § 241.51 will 
be in addition to interest which is owed 
on any nonpayment or underpayment of 
royalties and in addition to assessments 
for late or incorrect reporting. The 
interest and late or incorrect reporting 
provisions are in Part 218 which is also 
incorporated in this rulemaking.

If a person served with a notice of 
noncompliance requests a hearing, 
subsection (e) provides that liability for 
penalties will continue to accrue on a 
daily basis until the person corrects the 
violation set forth in the notice of 
noncompliance. For example, if the 
violations were nonpayment of royalties 
on an oil arid gas lease, penalties would 
continue to accrue until the royalties in 
dispute were received by MMS. 
Subsection (e) provides further that the 
Director, MMS, may in certain 
circumstances suspend the requirement 
to correct the violations during appeal 
and accept a bond in lieu of payment. 
Such a suspension is at the discretion of 
the Director and will be granted only if 
the Director determines that suspension 
will not be detrimental to the lessor and 
if the lessee submits and MMS accepts a 
suitable bond. The bond amount must 
be sufficient to cover the underlying 
violations, penalties accrued up to the 
date the bond is accepted, and interest.

MMS may require the bond to be 
increased when there are increases in 
the amount of the underlying obligation, 
penalties or interest. In most instances, 
MMS will not grant suspensions since 
the effectiveness of MMS’s royalty 
collection efforts is premised on

compliance with its orders during 
appeal. See also the discussion of 
§ 243.2 in a later section of this 
preamble.

Subsection (f) sets forth the applicable 
procedures when a hearing on the 
record is requested. The hearing will be 
conducted by an Administrative Law 
Judge (ALJ) of DOI's Office of Hearings 
and Appeals, who will issue a decision 
in'accordance with the evidence 
presented and applicable law. The ALJ’s 
decision may be appealed to the Interior 
Board of Land Appeals. If the ALJ’s 
decision is not appealed, it becomes a 
final order. If there is an appeal to the 
Board, its decision becomes a final order 
which may be appealed to the District 
Courts in accordance with subsection
(i).

Subsection (g) applies to situations 
where the person who has received a 
notice of noncompliance has not paid 
pursuant to the MMS order which 
initiated the notice and has not 
requested a hearing on the record. 
Pursuant to section 109(e) of the Act, 
that person has been “given the 
opportunity for a hearing on the record” 
and penalties may be assessed. The 
assessment will be in the form of an 
order issued by the MMS Director, with 
the applicable penalties determined in 
accordance with the penalty notice 
previously issued. The penalty 
assessment will be a final order and, 
pursuant to the terms of the Act, no 
further appeal is available since a 
hearing was not requested when the 
opportunity was provided. Accordingly, 
failure to pay the assessment will 
subject the person to collection action 
pursuant to Section 109(k) of the Act 
and subsection (j) of § 241.51 and any 
other remedies MMS may have 
available.

Subsection (h) authorizes the 
Secretary to compromise or reduce civil 
penalties, as provided in Section 109(g) 
of the Act.

Section 241.51(i) and (j) set forth the 
procedures for judicial review and court 
enforced collection of assessments. The 
regulations follow the detailed 
provisions of Section 109(j) and (k) of 
the Act.

Section 241.52 implements Section 110 
of the Act. Any person who commits an 
act for which a penalty is authorized by 
Section 109(d) of the Act also will be 
subject to criminal penalties.

Part 243—Appeals-Royalty 
Management Program

Section 243.1 Procedures. This 
section provides that most decisions and 
orders of the Royalty Management 
Program may be appealed in accord
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with the appeal procedures in 30 CFR 
Part 290. The exception is appeals from 
FOGRMA penalty assessment orders 
which must be appealed with the 
specific appeal procedures of Part 241.

Section 243*2 Effectiveness of 
Orders or Decision Pending Appeals.
This section continues MMS’s long­
standing practice that compliance with 
its decisions and orders is not 
suspended by reason of an appeal being 
taken. The MMS Director (or the Deputy 
Assistant Secretary for Indian Affairs 
when Indian lands are involved) may 
grant a suspension of an order pending 
appeal, when, in his or her discretion, it 
is determined that suspension will not 
be detrimental to the lessor and the 
recipient of the order has provided an 
acceptable bond or other surety 
adequate to protest MMS. In almost all 
instances MMS will not grant 
suspensions, since the effectiveness of 
MMS’s royalty collection efforts is 
premised on compliance with orders 
during appeal. Only in the unusual 
circumstance will MMS grant 
suspension pending the appeal process.

This provision is being made 
retroactive to orders and decisions 
issued by the Royalty Management 
Program after August 12,1983. The 
retroactive effectiveness is necessary 
for consistent application of MMS’s 
procedure because on that date 30 CFR 
Section 221.66, the predecessor to new bi­
section  243.2, was unintentionally 
removed from MMS’s regulations along 
with other rules which were removed by 
virtue of the transfer of MMS’s onshore 
operational program to the Bureau of 
Land Management (48 FR 36582, August 
12,1983).
Executive Order 12291

The Department has determined that 
this rule is not a major action and does 
not require the preparation of a 
regulatory impact analysis under 
Executive Order 12291.

Cooperative agreements and 
delegations to States have minimal 
economic effect, as this arrangement 
primarily addresses who will perform 
the functions, i.e. the Secretary, State, or 
Indian tribe.

The cost to the Government in light of 
the additional mineral revenues 
generated as a result of audit recoveries 
has, based on experience, been proven 
to be cost beneficial and is expected to 
be so under the provisions of these 
regulations.
Regulatory Flexibility Act

The Department has determined that 
this rule will not have a significant 
economic effect on a substantial number 
of small entities and does not, therefore,

require a small entity flexibility analysis 
under the Regulatory Flexibility Act. 
Although the rule establishes certain 
penalties, if the lessee operator or 
royalty payor complies with the rules, 
there will be no penalties. The cost or 
economic effect of this regulation is 
soley in the hands of the lessee.

Paperwork Reduction Act of 1980

Although information collection 
requirements are noted in several parts 
of this rule, it is done so only for 
reaffirmation. The purpose of the Act is 
stated to be, in part, to clarify, reaffirm, 
expand, and to define the 
responsibilities and obligations of 
lessess, operators, and other persons 
involved in transportation or sale of oil 
and gas from the Federal and Indian 
lands and the Outer Continental Shelf.

Tfye information collection 
requirements noted in this rule have 
been previously authorized or there is 
no need for authorization as discussed 
by part/section as follows:

Section 210.51, The information 
collection requirements contained in this 
section has been approved by the Office 
of Management and Budget under 44 
U.S.C. 3501 et seq., and assigned 
clearance number 1010-0033.

Section 210.52. The information 
collection requirement contained in 
§ 210.52 has been approved by the 
Office of Management and Budget under 
44 U.S.C. 3501 et seq. and assigned 
clearance number 1010-0022.

Sections 212.50 and 212.51. In the 
preamble to the proposed rule, these 
information collection requirements 
were incorrectly included as being 
approved under OMB clearance number 
1010-0033. The information collection 
requirements for § § 212.50 and 212.51 
have been approved by the OMB under 
44 U.S.C. 3501 et seq. and assigned 
clearance numbers 1010-0022 and 1010- 
0040.

Sections 228.10 and229.10. The 
information collection requirements 
contained in Parts 228 and 229 will 
involve fewer than ten (10) respondents 
annually and consequently do not 
require approval by the Office of 
Management and Budget under U.S.C. 
3501 et seq.

National Environmental Policy A ct o f 
1969

This rule does not constitute a major 
Federal action significantly affecting the 
quality of the human environment. No 
detailed statement in accord with 
Section 102(2) (C) of the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4332(2)(C)) is required.

List of Subjects 
30 CFR Part 210

Government contracts, Reporting 
requirements, Mineral royalties, 
Continental shelf, Public lands-mineral 
resources, Geothermal energy.

30 CFR , Part 212
Coal, Reporting requirements, 

Government contracts, Mineral 
royalties, Public lands-mineral 
resources.
30 CFR Part 217

Coal, Government contracts, Mineral 
royalties, Reporting requirements.

30 CFR Part 218
Government contracts, Mineral 

royalties, Continental shelf, Public 
lands-mineral resources, Coal, 
Geothermal energy.

30 CFR Part 219
Mineral royalties, Intergovernmental 

relations, Penalties.

30 CFR Part 228
Freedom of information, 

Intergovernmental relations, 
Investigations, Mineral royalties.

30 CFR Part 229
Intergovernmental relations, 

Investigations, Minéral royalties.

30 CFR Part 241
Government contracts, Reporting 

requirements.

30 CFR Part 243
Appeals—Royalty Management 

Program.
Title 30, Chapter II, of the Code of 

Federal Regulations is amended as set 
forth below.

Dated: Septem ber 14,1984.
). Steven Griles,
Deputy A ssistant Secretary fo r  Land and 
M inerals Management.

PART 210—FORMS AND REPORTS

1. The authority for Part 210 reads as 
follows:

Authority: The A ct of February 25,1920 (30 
U.S.C. 181, et seq.), as amended; the Act of 
May 21,1930 (30 U.S.C. 301-306); the Mineral 
Leasing A ct for Acquired Lands (30 U.S.C. 
351-359), as amended; the A ct of March 3, 
1909 (25 U.S.C. 396), as amended; the 
National Environmental Policy A ct of 1969 
(42 U.S.C. 4321, et seq.) as amended; the Act 
of M ay 11.1938 (25 U.S.C. 396a-396q), as 
amended; the A ct of February 28,1891 (25 
U.S.C. 397), as amended; the A ct of May 29, 
1924 (25 U.S.C. 398); the A ct of March 3,1927 
(25 U.S.C. 398a-398e); the A ct of June 30,1919
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(25 U.S.C. 399), as amended; R.S. § 441 (43 
U.S.C. 1457), see also Attorney General’s 
Opinion of April 2,1941 (40 Op. Atty, Gen.
41); the Federal Property and Administrative 
Services A ct of 1949 (40 U.S.C. 471, et seq.), 
as amended; the National Environmental 
Policy A ct of 1969 (42 U.S.C. 4321 et seq.), as 
amended; the A ct of December 12,1980 (Pub. 
L. 96-514, 94 Stab  2964); the Combined 
Hydrocarbon Leasing A ct of 1981 (Pub. L. 9 7 - 
78,95 Stat. 1070); the Outer Continental Shelf 
Lands A ct (43 U.S.C. 1331, et seq.), as 
amended; section 2 of Reorganization Plan 
No. 3 of 1950 (64 s ta t  1262); Secretarial Order 
No. 3071 o f January 19,1982, as amended; and 
Secretarial Order 3087, as amended.

2.30 CFR Part 210, Subpart A, § 210.10 
is amended by revising the filing date
for Form MMS-2014, as given in the 
"table of forms” from *** * *—due by the 
end of second month following 
production month * * *’’ to “* * *—due 
by the end of first month following 
production month * *

3.30 CFR Part 210, Subpart B, is 
amended by adding §§ 210.50, 210.51, 
210.52, and 210.53, to read as follows:
Subpart B—Oil and Gas, General 
Sec.
210.50 Required recordkeeping.
210.51 Payor information form.
210.52 Report of sales and royalty 

remittance.
210.53 Definitions.

Authority: The Federal Oil and Gas 
Royalty Management A ct o f 1982 (30 U.S.C.
1701 et seq.).

must accompany all payments to MMS 
for royalties and, where specified, for 
rents on nonproducing leases. Payors 
who submit Form MMS-2014 data on 
magnetic tape will not be required to 
submit the form itself. Completed Form 
MMS-2014’s (or magnetic tape) for 
royalty payments including those 
covering payments by electronic funds 
transfer, are due by the end of the month 
following the production month. Where 
applicable, completed Form MMS-2014’s 
for rental payments are due no later 
than the anniversary date of the lease. 
This section does not prohibit payors 
from making early payments voluntarily.

§ 210.53 Definitions.
Terms used in this subpart shall have 

thé same meaning as in 30 U.S.C. 1702.

PART 212—RECORDS AND FILES 
MAINTENANCE

4. 30 CFR Part 212, Subpart B, is 
amended by adding §§ 212.50, 212.51, 
and 212.52, to read as follows:
Subpart B—Oil and Gas, General 
Sec.
212.50 Required recordkeeping and reports.
212.51 Records and files maintenance.
212.52 Definitions.

Authority: The Federal Oil and Gas 
Royalty Management A ct of 1982 (30 U.S.C. 
1701 et seq.).

Subpart B—OH and Gas, General

Subpart B—Oil and Gas, General

1210.50 Required recordkeeping.
Information required by the MMS 

shall be filed using the forms prescribed 
in this Subpart, which are available 
from MMS. Records may be maintained 
in microfilm, microfiche, or other 
recorded media that is easily 
reproducible and readable.
1210.51 Payor information form. 
i The Payor Information Form (Form 
MMS-4025) must be filed for each 
Federal or Indian lease on which 
royalties are paid. Where specifically 
determined by MMS, Form MMS-4025 is 
also required for all Federal leases on 
which rent is due. The completed form 
must be filed by the party who is making 
|lne rent or royalty payment (payor) for 
each revenue source. Form MMS-4025 
must be filed no later than 30 days after 
issuance of a new lease or a 
modification to an existing lease which 
¡manges the paying responsibility on the 
lease.

i 210.52 Report of sales and royalty 
remittance.

A completed Report of Sales and 
Royalty Remittance (Form MMS-2014)

§ 212.50 Required recordkeeping and 
reports.

All records pertaining to offshore and 
onshore Federal and Indian oil and gas 
leases shall be maintained by a lessee, 
operator, revenue payor, or other person 
for 6 years after the records are 
generated unless the recordholder is 
notified, in writing, that records must be 
maintained for a longer period. When an 
audit or investigation is underway, 
records shall be maintained until the 
recordholder is released by written 
notice of the obligation to maintain 
records.
§ 212.51 Records and files maintenance.

(a) Records. Each lessee, operator, 
revenue payor, or other person shall 
make and retain accurate and complete 
records necessary to demonstrate that 
payments of rentals, royalties, net profit 
shares, and other payments related to 
offshore and onshore Federal and Indian 
oil and gas leases are in compliance 
with lease terms, regulations, and 
orders. Records covered by this section 
include those specified by lease terms, 
notices and orders, and by the various 
parts of this Chapter. Records also 
include computer programs, automated 
files, and supporting systems

documentation used to produce 
automated reports or magnetic tape 
submitted to the Minerals Management 
Service (MMS) for use in its Auditing 
and Financial System (AFS) and 
Production Accounting and Auditing 
System (PAAS).

(b) Period for keeping records. 
Lessees, operators, revenue payors, or 
other persons required to keep records 
under this Section shall maintain and 
preserve them for 6 years from the day 
on which the relevant transaction 
recorded occurred unless the Secretary 
notifies the record holder of an audit or 
investigation involving the records and 
that they must be maintained for a 
longer period. When an audit or 
investigation is underway, records shall 
be maintained until the recordholder is 
released in writing from the obligation 
to maintain the records. Lessees, 
operators, revenue payors, or other 
persons shall maintain the records 
generated during the period for which 
they have paying or operating 
responsibility on the lease for a period 
of 6 years.

(c) Inspection of records. The lessee, 
operator, revenue payor, or other person 
required to keep shall be responsible for 
making the records available for 
inspection. Records shall be provided at 
a business location of the lessee, 
operator, revenue payor, or other person 
during normal business hours upon the 
request of any officer, employee or other 
party authorized by the Secretary. 
Lessees, operators, revenue payors, and 
other persons will be given a reasonable 
period of time to produce historical 
records.
§ 212.52 Definitions.

Terms used in this subpart shall have 
the same meaning as in 30 U.S.C. 1702.

PART 217—AUDITS AND 
INSPECTIONS

5. 30 CFR Part 217 Subpart B, is 
amended by adding § 217.50 and 
§ 217.51 and 217.52, to read as follows:
Subpart B—Oil and Gas, General 
Sec.
217.50 Audits of records.
217.51 Lease account reconciliation.
217.52 Definition.

Authority: The Federal Oil and G as 
Royalty Management A ct of 1982 (30 U.S.C. 
1701 et seq.).

Subpart B—Oil and Gas, General 

§ 217.50 Audits of records.
The Secretary, or his/her authorized 

representative, shall initiate and 
conduct audits relating to the scope,
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nature and extent of compliance by 
lessees, operators, revenue payors, and 
other persons with rental, royalty, net 
profit share and other payment 
requirements on a Federal or Indian oil 
and gas lease. Audits also will relate to 
compliance with applicable regulations 
and orders. All audits will be conducted 
in accordance with the notice and other 
requirements of 30 U.S.C. 1717.

§ 217.51 Lease account reconciliation.
Specific lease account reconciliations 

shall be performed with priority being 
given to reconciling those lease accounts 
specifically identified by a State or 
Indian tribe as having significant 
potential for underpayment.

§217.52 Definitions.
Terms used in this subpart shall have 

the same meaning as in 30 U.S.C. 1702.

PART 218—COLLECTION OF 
ROYALTIES, RENTALS, BONUSES, 
AND OTHER MONIES DUE THE 
FEDERAL GOVERNMENT

6. The authority for Part 218 reads as 
follows:

Authority: The A ct of February 25,1920 (30 
U.S.C. 181, et seq.), as amended; the A ct of 
May 21,1930 (30 U.S.C. 301-306); the Mineral 
Leasing Act for Acquired Lands (30 U.S.C. 
351-359), as amended; the A ct of March 3, 
1909 (25 U.S.C. 396), as amended; the A ct of 
May 11,1938 (25 U.S.C. 396a-396q), as 
amended; the Act of February 28,1891 (25 
U.S.C. 397), as amended; the Act of May 29, 
1924 (25 U.S.C. 398); the A ct of March 3,1927 
(25 U.S.C. 398a-398e), the A ct of June 30,1919 
(25 U.S.C. 399), as amended; R.S. § 441 (43 
U.S.C. 1457), see also Attorney General’s 
Opinion of April 2,1941 (40 O p. Atty. Gen.
41); The Federal Property and Administrative 
Services Act of 1949 (40 U.S.C. 471, et seq.) as 
amended; the National Environmental Policy 
A ct of 1969 (42 U.S.C., 4321, et seq.) as 
amended; the Act of December 12,1980 (Pub. 
L. 96-514, 94 Stat. 2964); the Combined 
Hydrocarbon Leasing A ct of 1981 (Pub. L. 9 7 - 
78, 95 Stat. 1070); the Outer Continental Shelf 
Lands A ct (43 U.S.C. 1331, et seq.) as 
amended; the Geothermal A ct of 1970 (30 
U.S.C. 1001, et seq.) as amended; section 2 of 
Reorganization Plan No. 3 of 1950 (64 Stat. 
1262); Secretarial Order No. 3071 of January 
19,1982, as amended; and Secretarial Order 
3087, as amended.

7. 30 CFR Part 218, Subpart B, is 
amended by adding § § 218.50, 218.51, 
218.52, 218.53, 218.54, 218.55, 218.56, and 
218.57, to read as follows:
Subpart B—Oil and Gas, General 

Sec.
218.50 Timing of payment.
218.51 Method of payment.
218.52 Designated payor.
218.53 Division of interests. (Reserved]
218.54 Late payments and underpayments.
218.55 Interest payments to Indians.

Sec.
218.56 Assessments for incorrect or late 

reports and failure to report.
218.57 Definitions.

Authority: The Federal Oil and Gas 
Royalty Management Act of 1982 (30 U.S.C. 
1701 etseq.).

Subpart B—Oil and Gas, General

§ 218.50 Timing of payment.
(a) Royalty payments are due at the 

end Of the month following the month 
during which the oil and gas is produced 
and sold except when the last day of the 
month falls on a weekend or holiday. In 
such cases, payments are due on the 
first business day of the succeeding 
month. Rental payments are due as 
specified by the lease terms.

(b) Payments made on a Bill for 
Collection (Form DI-1040b) are due as 
specified by the Bill. Bills for Collection 
will be issued and payable as final 
collection actions.

(c) All payments to MMS are due as 
specified and are not deferred or 
suspended by reason of an appeal 
having been filed unless such deferral or 
suspension is approved in writing by an 
authorized MMS official.

§ 218.51 Method of payment.
(a) P aym en t o f  ro y a ltie s . (1) All 

payors whose aggregated royalty 
liability to the MMS on the payment due 
date totals $50,000 or more, must make 
payment by electronic funds transfer 
(EFT), utilizing the Federal Reserve 
Communications System link to the 
Treasury Financial Communications 
System, unless otherwise directed by 
the Secretary. Early payihent by other 
than EFT of a portion of the aggregated 
royalty liability to avoid remittance by 
EFT on the payment due date is not 
permitted. Such early payments are 
permitted regardless of amount but must 
be remitted by EFT. Payments to MMS 
by EFT shall begin only after the payor 
has received instructions from the MMS 
Royalty Management Accounting Center 
(RMAC) in Lakewood, Colorado.

(b) Each payor, whose aggregated 
remittance for royalties on payment due 
date is less than $50,000, must use one of 
the following payment instruments:

(1) Federal Reserve check.
(2) Commercial check.
(3) M o n ey  O rd er.
(4) Bank Draft.
(5) Cashier’s check.
(6) Certified check.
(7) Electronic Funds Transfer.
(c) All payment instruments except 

EFT should be inscribed payable to 
“Department of the Interior—MMS.”

(d) P aym en t o f  ren ta ls . (1) Payment of 
rentals to MMS-RMAC (other than the 
first year rentals) must be made by one

of the methods shown in paragraph (b) 
of this section. First year rentals from 
offshore leases are paid in accordance 
with § 218.155.

(e) W here to pay. (1) The mailing 
address for Form MMS-2014 and the 
applicable payment is: Royalty 
Management Program, Minerals 
Management Service P.O. Box 5810 T.A. 
Denver, Colorado 80217. Use P.O. Box 
5640 T.A. with the above address to 
send payments for Federal non­
producing leases not required to be 
reported on the Form MMS-2014 report.

(2) Payments received after 4:00 p.m. 
mountain time, are considered next day 
receipts.

(f) General payment information. (1) 
Payments for offshore and onshore 
Federal leases shall .be segregated from 
payments for Indian leases. All 
payments shall be made by one of the 
methods shown in paragraph (b) of this 
section. For payments made by EFT, the 
deposit message shall include 
information as prescribed by the RMAC.

(2) For Indian payments by check, the 
following instructions are applicable:

(i) For Indian allotted leases, 
payments shall be aggregated and 
identified on a single check for each 
respective BIA agency/area office 
having jurisdiction over the lease(s) for 
which the payment is made.

(ii) For Indian tribal leases, payments 
shall be aggregated and identified for 
each respective Indian tribe for whom 
the royalty is owed.

(iii) When payments are made on an 
aggregated basis (single check), the 
payment identification required in 
paragraphs (f)(2) (i) and (ii) of this 
section shall be provided in a format to 
be specified by MMS.

§ 218.52 Designated payor.
(a) When the lessee or revenue payor 

assigns any paying responsibility to any 
other entity, MMS must be notified 
within 30 days of the assignment.

(b) MMS may, by order, designate a 
lessee or revenue payor on a lease as 
the single payor for all revenues due and 
owing from that lease.

§ 218.53 Division of interests. [Reserved)

§ 218.54 Late payments and 
underpayments.

(a) An interest charge shall be 
assessed on unpaid and underpaid 
amounts from the date the amounts are 
due.

(b) The interest charge on late 
payments and underpayments shall be 
at the rate applicable under Section 6621 
of the Internal Revenue Code of 1954.

(c) Interest will be charged only on the 
amount of the payment not received.
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Interest will be charged only for the 
number of days the payment is late.

(d) A portion of the interest collected 
will, be paid to a State where the State 
shares in mineral revenues from Federal 
leases.

§ 218.55 Interest payments to Indians.
(a) All interest collected from unpaid 

or underpayments on Indian tribal or 
allotted leases will be paid to the tribe 
or allottee.

(b) Any disbursement of Indian 
mineral revenues not made by the due 
date as required in § 219.103 of this 
chapter shall accrue interest.

(c) Interest shall be computed at the 
rate applicable under Section 6621 of the 
Internal Revenue Code of 1954.

(d) The interest shall be payable only 
for the number of days the disbursement 
is late.

§ 218.56 Assessments for incorrect or late 
reports and failure to report.

(a) An assessment of $10.00 per day 
may be charged for each report not 
received by MMS by the designated due 
date.

(b) An assessment of $10.00 per day 
may be charged for each report received 
by the designated due date but which is 
incorrectly completed.

(c) For purposes of reports required 
for die Auditing and Financial System 
(AFS), a report is defined as each line 
item on a Form MMS-2014. The line item 
consists of the various information, such 
as Product Code or Selling Arrangement 
Code, relating to each Accounting 
Identification Number (AID).

(d) [Reserved.]
(e) An assessment under this section 

shall not be shared with a State, Indian 
tribe, or Indian allottee.

§218.57 Definitions.
Terms used in this subpart shall have 

the same meaning as in 30 U.S.C. 1702. 
* * * * *

§218.102 [Amended]
8. 30 CFR Part 218, Subpart C, is 

amended by removing paragraphs (c) 
and (d) of § 218.102 and by 
redesignating paragraph (e) as 
paragraph (c) of that section.

9.30 CFR Part 218, Subpart C, is 
amended by adding § 218.103, 218.104, 
and 218.105, to read as follows:

Subpart C—Oil and Gas, Onshore
§ 218.103 Payments to States.

(a) Any amount that is payable by 
MMS to a State but is not paid on the 
due date, as specified in § 219.100 of this 
chapter, or that is held in a suspense 
account pending resolution of a dispute 
as specified in § 219.101 of this chapter,

shall accrue interest payable to the 
State.

(b) Interest shall be computed at the 
rate applicable under Section 6621 of the 
Internal Revenue Code of 1954.

(c) Interest shall be computed only for 
the number of days the disbursement is 
late. In the case of suspended amounts 
subject to interest, it shall be computed 
beginning with the calendar day 
following the day that the monies 
normally would have been paid to the 
State had they not been in suspense.

§ 218.104 Exemption of States from  
certain interest and penalties.

(a) States are exempt from being 
assessed for any interest or penalties 
found to be due against the Department 
of the Interior for failure to comply with 
the Emergency Petroleum Allocation Act 
of 1973, as amended, or any regulation 
issued by the Secretary of Energy 
thereunder concerning the certification 
or processing of crude oil taken in-kind 
as royalty by the Secretary.

(b) Any State shall be assessed for its 
share of any overcharge resulting from a 
determination that DOI failed to comply 
with the Emergency Petroleum 
Allocation Act of 1973, as amended.
Each State’s share shall be assessed 
against monies owed to the State. Such 
assessment shall be first against monies 
owed to such State as a result of royalty 
audits prior to January 12,1983, the 
enactment date of the Federal Oil and 
Gas Royalty Management Act of 1982, 
then against other monies owed. The 
State shall be liable for any balance.

(c) A State’s liability for repayment of 
an overcharge under this section shall 
exist for any amounts resulting from a 
judgment in a civil suit or as the result of 
settlement of a claim through a 
negotiated agreement. State liability 
would be offset against future mineral 
revenue distributions to the State.

§213.105 Definitions.
Terms used in this subpart have the 

same meaning as in 30 U.S.C. 1702.

§ 218.150 [Amended]
10. 30 CFR Part 218, Subpart D, is 

amended by removing paragraphs (d) 
and (e) of § 218.150, and by 
redesignating paragraph (f) as paragraph
(d) of that section.

11. 30 CFR Part 219 is amended by 
adding Subparts A, B, C, and §§ 219.100, 
219.101, 219.102, 219.103, 219.104, and 
219.105, to read as follows:

PART 219—DISTRIBUTION AND 
DISBURSEMENT OF ROYALTIES, 
RENTALS, AND BONUSES

Subpart A—General Provision [Reserved]

Subpart B—Oil and Gas, General 
[Reserved]

Subpart C—Oil and Gas, Onshore 

Sec.
219.100 Timing of payment to States.
219.101 Receipts subject to an interest 

charge.
219.102 Method of payment.
219.103 Payments to Indian accounts.
219.104 Explanation of payments to States 

and Indian tribes.
219.105 Definitions.

Authority: The Federal Oil and Gas 
Royalty Management A ct of 1982 (30 U.S.C. 
1701 et seq.).

Subpart A—General Provisions— 
[Reserved]

Subpart B—Oil and Gas, General 
[Reserved]

Subpart C—Oil and Gas, Onshore

§ 219.100 Timing of payment to States.
A State’s share of mineral leasing 

revenues shall be paid to the State not 
later than the last business day of the 
month in which the United States 
Treasury issues a warrant authorizing 
the disbursement, except for any portion 
of such revenues which is under 
challenge and placed in a suspense 
account pending resolution of a dispute.

§ 219.101 Receipts subject to an interest 
charge.

(a) Subject to the availability of 
appropriations, the Minerals 
Management Service (MMS) shall pay 
the State its proportionate share of any 
interest charge for royalty and related 
monies that are placed in a suspense 
account pending resolution of matters 
which will allow distribution and 
disbursement. Such monies not 
disbursed by the last business day of the 
month following receipt by MMS shall 
accrue interest until paid.

(b) Upon resolution, the suspended 
monies found due in paragraph (a) of 
this section, plus interest, shall be 
disbursed to the State under the 
provisions of § 219.100.

(c) Paragraph (a) of this section shall 
apply to revenues which cannot be 
disbursed to the State because the 
payor/lessee provided incorrect, 
inadequate, or incomplete information 
to MMS which prevented MMS from 
properly identifying the payment to the 
proper recipient.
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§ 219.102 Method of payment.
The MMS shall disburse monies to a 

State either by Treasury check or by 
Electronic Funds Transfer (EFT). Should 
the State prefer to receive its payment 
by EFT, it should request this payment 
method in writing to the Minerals 
Management Service, P.O. Box 5760, 
Denver, Colorado 80217.

§219.103 Payments to Indian accounts.
Mineral revenues received from 

Indian leases shall be transferred to the 
appropriate Indian accounts managed 
by the Bureau of Indian Affairs (BIA) for 
allotted and tribal revenues. These 
accounts are specifically designated 
Treasury accounts. Revenues shall be 
transferred to the Indian accounts at the 
earliest practicable date after such 
funds are received, but in no case later 
than the last business day of the month 
in which revenues are received by the 
MMS.

§ 219.104 Explanation of payments to 
States and Indian tribes.

(a) Payments to States and BIA on 
behalf of Indian tribes or Indian 
allottees discussed in this part shall be 
described in Explanation of Payment 
reports prepared by the MMS. These 
reports will be at the lease level and 
shall include a description of the type of 
payment being made, the period covered 
by the payment, the source of the 
payment, sales amounts upon which the 
payment is based, the royalty rate, and 
the unit value. Should any State or 
Indian tribe desire additional 
information pertaining to mineral 
revenue payments, the State or tribe 
may request this information from the 
MMS.

(b) The report shall be provided to: (1) 
States not later than the 10th day of the 
month following the month in which 
MMS disburses the State’s share of 
royalties and related monies; (2) the BIA 
on behalf of tribes and Indian allottees 
not later than the 10th day of the month 
following the month the funds are 
disbursed by MMS.

(c) Revenues that cannot be 
distributed to States, tribes, or Indian 
allottees because the payor/lessee 
provided incorrect, inadequate, or 
incomplete information, preventing 
MMS from properly identifying the 
payment to the proper recipient, shall 
not be included in die reports until the 
problem is resolved.

§ 219.105 Definitions.
Terms used in this subpart shall have 

the same meaning as in 30 U.S.C. 1702.
12. 30 CFR Part 228 is amended by 

adding Subparts A, B, C, and § § 228.1,
228.2, 228.4, 228.5, 228 6̂, 228.10, 228.100,

228.101 228.102, 228.103, 228.104, 228.105, 
228.107, and 228.108, to read as follows:

PART 228—COOPERATIVE 
ACTIVITIES WITH STATES AND 
INDIAN TRIBES

Subpart A—General Provisions 

Sec.
228.1 Purpose.
228.2 Policy.
228.4 Authority.
228.5 Delegation of authority.
228.6 Definitions.
228.10 Information collection requirements.

Subpart B—Oil and Gas, General 
[Reserved]

Subpart C—Oil and Gas, Onshore
228.100 Entering into an agreement.
228.101 Term s of agreement.
228.102 Establishm ent of standards.
228.103 M aintenance of records.
228.104 A vailability of information.
228.105 Funding of cooperative agreements.'
228.107 Eligible cost of activities.
228.108 Deduction of civil penalties accruing 

to the State or tribe from the Federal 
share of a cooperative agreement.

Authority: Federal Oil and Gas Royalty 
Management A ct of 1982 (30 U.S.C. 1701 et 
seq.).

Subpart A—General Provisions

§ 228.1 Purpose.
It is the purpose of cooperative 

agreements to effectively utilize the 
capabilities of the States and Indian 
tribes in developing and maintaining an 
efficient and effective Federal royalty 
management system as indicated at 30 
U.S.C. 1701.

§228.2 Policy.
It shall be the policy of DOI to enter 

into cooperative agreements with States 
and Indian tribes to carry out audits and 
related investigations and enforcement 
actions whenever a State or tribe 
initiates a request to enter into an 
agreement and a finding is made that a 
State or tribe has the ability to carry out 
cooperative activities in a timely and 
efficient manner.

§ 228.4 Authority.
The Secretary of the Interior is 

authorized to enter into cooperative 
agreements with States and Indian* 
tribes (30 U.S.C. 1732) to share oil or gas 
royalty management information, and to 
carry out auditing and related 
investigation or enforcement activities 
in cooperation with the Secretary.

§ 228.5 Delegation of authority.
(a) Authority to enter into cooperative 

agreements to carry out audit and 
related investigation and enforcement 
activities with State and tribal

governments has been delegated to the 
Director of the Minerals Management 
Service (MMS).

(b) Authority to enter into cooperative 
agreements with State and tribal 
governments to carry out inspection and 
related investigation and enforcement 
activities has been delegated to the 
Director of the Bureau of Land 
Management (BLM) and is not covered 
by this part.

(c) The entry into a cooperative 
agreement with either MMS or BLM will 
not affect the ability of a State or Indian 
tribe to choose to enter into such an 
agreement with the other agency. A 
State may enter into a delegation 
agreement (30 U.S.C. 1735) with MMS to 
perform certain functions without 
affecting its ability to enter into a 
cooperative agreement with either MMS 
or BLM, or both, to cooperate in the 
performance of those functions which 
are not delegated in this part.

§ 228.6 Definitions.
For the purposes of this part, terms 

shall have the same meaning as in 30 
U.S.C. 1702. In addition, the following 
definition shall apply:

Audit means an examination of the 
financial accounting and lease related 
records of the lessee and other interest 
holders, who by lease or contract pay 
royalties or are obligated to pay 
royalties, rents, bonuses or other 
payments on Federal or Indian leases. 
An examination is to be conducted in 
accordance with generally accepted 
audit standards as adopted by die 
American Institute of Certified Public 
Accountants. Activities to be examined 
which are considered to be an audit 
function include reconciliation of lease 
accounts under the Royalty Accounting 
System; records of lease activities 
related to Federal leases located within 
the boundaries of the State entering into 
a cooperative agreement; records of 
lease activities related to leases located 
on Indian lands, and the review and 
resolution of exceptions processed by 
the Auditing and Financial System and 
the Production Accounting and Auditing 
System, the official accounting systems 
for royalty reporters and payors 
maintained by the MMS.

§ 228.10 Information collection 
requirements.

The.information collection 
requirements contained in this part do 
not require approval by the Office of 
Management and Budget under 44 U.S.C 
3501 et seq., because there are fewer 
than ten respondents annually.
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Subpart B—Oil and Gas, General 
[Reserved]

Subpart C—Oil and Gas, Onshore

§ 228.100 Entering into an agreement.
(a) A State or Indian tribe may 

request the Department to enter into a 
cooperative agreement by sending a 
letter from the governor, tribal 
chairman, or other appropriate official 
with delegation authority, to the 
Director of MMS.

(b) The request for an agreement shall 
be in a format prescribed by'MMS and 
should include at a minimum the 
following information:

(1) Type of eligible activities to be 
undertaken.

(2) Proposed term of the agreement.
(3) Evidence that the State or Indian 

tribe meets, or can meet by the time the 
agreement is in effect, the standards 
established by the Secretary for the 
types of activities to be conducted under 
the terms of the agreement.

(4) If the State is proposing to 
undertake activities on Indian lands 
located within the State, a resolution 
from the appropriate tribal council 
indicating their agreement to delegate to 
the State responsibilities under the 
terms of the cooperative agreement for 
activities to be conducted on tribal or 
allotted land.

§ 228.101 Terms of agreement.
(a) Agreements entered into under this 

part shall be valid for a period of 3 years 
and shall be renewable or additional 
consecutive 3-year periods upon request 
of the State or Indian tribe which is a 
party to the agreement.

(b) An agreement may be terminated 
at any time by mutual agreement and 
upon any terms and conditions as 
agreed upon by the parties.

(c) A State or Indian tribe may 
unilaterally terminate an agreement by 
giving a 120-day written notice of intent 
to terminate.

(d) The MMS may commence 
termination of an agreement by giving a 
120-day written notice of intent to 
terminate. MMS shall provide the State 
or Indian tribe with the reasons for the 
proposed termination in writing if the 
termination is proposed because of 
alleged deficiencies by the State or 
Indian tribe in carrying out the 
provisions of the agreement. The State 
or Indian tribe will be given 60 days to 
respond to the notice of deficiencies and 
to provide a plan for correction of those 
deficiencies. No final action on 
termination shall be taken until any 
submission of the State or Indian tribe 
provided within the above prescribed 60

days has been reviewed by MMS for 
content or merit.

(e) Termination of a cooperative 
agreement shall not bar a later request 
by a State or Indian tribe to enter into a 
subsequent cooperative agreement.

§ 228.102 Establishment of standards.
The MMS, after consultation with 

States and Indian tribes, shall establish 
standards for carrying out the activities 
under the provisions of this part. The 
standards will be incorporated into the 
agreement and shall be no more 
stringent than those applicable to 
similar activities of the MMS. The States 
and Indian tribes shall coordinate their 
planned auditing activities with MMS. 
Where an MMS audit team is 
permanently assigned to a lessee/payor, 
contact by State and Indian tribal 
auditors with the lessee/payor shall be 
through the MMS auditor in residence.

§ 228.103 Maintenance of records.
The State or Indian tribe entering into 

a cooperative agreement under this part 
must retain all records, reports, working 
papers, and any backup matrials for a 
period specified by MMS. All records 
and support materials must be available 
for inspection and review by 
appropriate personnel of DOI including 
the Office of the Inspector General.

§ 228.104 Availability of information.
(a) Under the provisions of this part, 

information necessary to carry out the 
activities authorized under the terms of 
a cooperative agreement will be 
provided by DOI to the States and 
Indian tribes entering into such 
agreements. The information will consist 
of data provided from all relevant 
sources on a lease level basis for leases 
located within the boundaries of the 
State or Indian tribe which has entered 
into the agreement. This information 
will include any records or data held by 
the lessee or other person that have not 
been submitted to MMS, but that affect 
Federal lease intérests and could be 
required to be submitted under the lease 
terms or Federal regulations.

(b) None of the provisions of this 
subpart should be construed as limiting 
information already being provided to 
Indian tribes and allottees regarding 
their lease interests.

(c) Information will be provided by 
MMS on a monthly basis and will 
include data on royalties, rents, and 
bonuses collected on the lease, volumes 
produced, sales made, value of products 
disposed of as a sale and used as a 
basis for royalty calculation, and other 
information necessary to allow the State 
or tribe to carry out it3 responsibilities 
under the cooperative agreement.

(d) Proprietary data that is made 
available to a State or tribe under 
provisions of 30 U.S.C. 1733 shall be 
subject to the constraints of 18 U.S.C. 
1905. To receive proprietary data, the 
State or tribe must—

(1) Demonstrate what audit, 
investigation, or litigation under 
provisions of 30 U.S.C. 1734 is planned 
for or underway for which this data is 
essential;

(2) Demonstrate why this particular 
data is necessary; and

(3) Agree to safeguard proprietary 
data as provided.

§ 228.105 Funding of cooperative 
agreements.

(a) The Federal share of funding 
eligible activities under a cooperative 
agreement will be limited to not more 
than 50 percent share of the cost of 
eligible activities under the terms of the 
cooperative agreement. The State or 
tribe may provide its 50 percent share 
either in cash or in kind. In kind 
contributions must be found eligible 
under the terms of the agreement and 
are subject to examination and 
evaluation by the Department.

(b) All cooperative agreements under 
this part are subject to annual funding 
and the availability of appropriations 
specifically designated for the purpose 
of this part.

§228.107 Eligible cost of activities.
(a) Only costs directly associated with 

eligible activities undertaken by the 
State or Indian Tribe under the terms of 
a cooperative agreement will be eligible 
for sharing. Costs of services or 
activities which cannot be directly 
related to the support of the cooperative 
agreement will not be eligible for 
Federal funding or for inclusion in the 
State’s 50 percent share or in the Indian 
Tribe’s share.

(bj Eligible costs are the cost of 
salaries and benefits associated with 
technical, support, and clerical 
personnel engaged in eligible activities; 
direct cost of travel, rentals, and other 
normal administrative activities in 
direct support of the project or projects; 
basic and specialized training for State 
and tribal participants; and cost of any 
contractual services which can be 
shown to be in direct support of the 
activities covered by the agreement.
Each cooperative agreement shall 
contain detailed schedules identifying 
those activities and costs which qualify 
for funding and the procedures, timing, 
and mechanics for implementing Federal 
funding.
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§ 228.108 Deduction of civil penalties 
accruing to the State or tribe from the 
Federal share of a cooperative agreement.

As provided at 30 U.S.C. 1736, 50 
percent of any civil penalty collected as 
a result of activities under a cooperative 
agreement will be shared with the State 
or Indian tribe performing the 
cooperative agreement; however, the 
amount of the civil penalty shared will 
be deducted from any Federal funding 
owed under that cooperative agreement. 
MMS shall maintain records of civil 
penalties collected and distributed to 
the States and tribes involved in 
cooperative agreements. Each quarterly 
payment of the Federal share of a 
cooperative agreement will be reduced 
by the amount of the civil penalties paid 
to the State or tribe during the prior 
quarter.

13. 30 CFR Part 229 is amended by 
adding Subparts A, B, C, and §§ 229.1,
229.2, 229.4, 229.6, 229.10, 229.100,
229.101, 229.102, 229.103, 229.104, 229.105, 
229.106, 229.107, 229.108, 229.109, 229.110, 
and 229.120 to read as follows;

PART 229—DELEGATION TO STATES

Subpart A—General Provisions

Sec.
229.1 Purpose.
229.2 Policy.
229.4 Authority.
229.6 Definitions.
229.10 Information collection requirements.

Subpart B—Oil and Gas, General 
[Reserved]

Subpart C—Oil and Gas, Onshore
229.100 Petition for delegation.
229.101 Fact-finding and hearings.
229.102 Hearings.
229.103 Terms of delegation.
229.104 Evidence of Indian agreement to 

delegation.
229.105 Recordkeeping requirements.
229.106 Standards for carrying out delegated 

authority.
229.107 Reports from States.
229.108 Examination of the State activities 

under delegation.
229.109 Reimbursement for costs incurred 

by a State under the delegation of 
authority.

229.110 Deduction of civil penalties accruing 
to the State or tribe under the delegation 
of authority.

229.120 W ithdrawal of Indian lands from 
delegated authority.

Authority: The Federal Oil and Gas 
Royalty Management A ct of 1982 (30 U.S.C. 
1701 et seq.).

Subpart A—General Provisions 

§ 229.1 Purpose.
The purpose of this part is to promote 

the effective utilization of the 
capabilities of the States in developing

and maintaining an efficient and 
effective Federal royalty management 
system.

§229.2 Policy.
' It shall be the policy of the 

Department of the Interior (DOI) to 
honor any properly made petition from 
the Chief Executive or other appopriate 
official of a State seeking delegation of 
authority under the provisions of 30 
U.S.C. 1735 and to make a delegation to 
conduct audits and related 
investigations when the Secretary finds 
that the provisions of 30 U.S.C. 1735 
have been complied with or can be 
complied with by a State seeking the 
delegation.

§229.4 Authority.
The Secretary of the DOI is authorized 

under provisons of 30 U.S.C. 1735 to 
delegate authority to States to conduct 
audits and related investigations with 
respect to all Federal lands within a 
State, and to those Indian lands to 
which a State has received permission 
from the respective Indian tribe(s) or 
allottee(s) to carry out audit activities 
under a delegation from the Secretray.

§ 229.6 Definitions.
The definitions contained in 30 U.S.C. 

1702 and in Part 228 of this chapter 
apply to the activities carried out under 
the provisions of this part.

§ 229.10 Information collection 
requirements.

The information collection 
requirements contained in this part do 
not require approval by the Office of 
Management and Budget under 44 U.S.C. 
3501 et seq., because there are fewer 
than 10 respondents annually.
Subpart B—Oil and Gas, General— 
[Reserved]
Subpart C—Oil and Gas, Onshore

§ 229.100 Petition for delegation.
(a) The governor or other authorized 

official of any State which contains 
Federal oil and gas leases,, or Indian oil 
and gas leases where the Indian tribe 
and allottees have given the State an 
affirmative indication of their desire for 
the State to undertake certain royalty 
management-related activities on their 
lands, may petition the Secretary to 
assume responsibilities to conduct 
audits and related investigations of 
royalty related matters affecting Federal 
or Indian oil and gas leases within the 
State.

(b) A State may enter into a 
delegation of authority under this part 
without affecting a.State’s ability to 
enter into a cooperative agreement 
under Part 228 of this chapter.

(c) The Secretary shall carry out all 
factfinding and hearings he may decide 
are necessary in order to approve or 
disapprove the petition.

(d) In the event that the Secretary 
denies the petition, the Secretary must 
provide the State with the specific 
reasons for denial of the petition. The 
State will then have 60 days to either 
contest or correct specific deficiencies 
and to reapply for a delegation of 
authority.

(e) No petition may be acted upon by 
the Secretary-until the regulation 
requirement of § 229.106 of the subpart 
is effective.

§ 229.101 Fact-finding and hearings.
(a) Upon receipt of a petition for 

delegation from a State, the Secretary 
shall appoint a representative to 
conduct a hearing or hearings to carry 
out factfinding and determine the ability 
of the petitioning State to carry out the 
delegated responsibilities requested in 
accordance with the provisions of this 
part.

(b) The Secretary’s representative, 
after proper notice in the Federal 
Register and other appropriate media 
within the State, shall hold one or more 
public hearings to determine whether:

(1) The State has an acceptable plan 
for carrying out delegated 
responsibilities and if it is likely that the 
State will provide adequate resources to 
achieve the purposes of this Part (30 
U.S.C. 1735);

(2) The State has the ability to put in 
place a process within 60 days of the 
grant of delegation which will assure the 
Secretary that the functions to be 
delegated to the State can be effectively 
carried out;

(3) The State has demonstrated that it 
will effectively and faithfully administer 
the rules and regulations of the 
Secretary in accordance with the 
requirements at 30 U.S.C. 1735;

(4) The State’s plan to carry out the 
delegated authority will be in 
accordance with the MMS standards; 
and

(5) The State’s plan to carry out the 
delegated authority will be coordinated 
with MMS and the Office of Inspector 
General audit efforts to eliminate added 
burden on any lessee or group of lessees 
operating Federal or Indian oil and gas 
leases within the State.

§ 229.102 Hearings.
A State petitioning for a delegation of 

authority shall be given the opportunity 
to present testimony at a public hearing.
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§ 229.103 Terms of delegation.

(a) Delegations of authority shall be 
valid for a period of 3 years and may be 
renewable for an additional consecutive 
3-year period upon request of the State 
and after the appropriate factfinding 
required in § 229.101. Delegations are 
subject to annual funding and the 
availability of appropriations 
specifically designated for the purpose 
of this part.

(b) A delegation of authority may be 
terminated at any time and upon any 
terms and conditions as mutually agreed 
upon by the parties.

(c> A State may terminate a delegation 
of authority by giving a 120-day written 
notice of intent to terminate.

(d) The Department may terminate a 
delegation of authority when it is 
determined, after opportunity for a 
hearing, that the State has failed to 
substantially comply with the provisions 
of the delegation of authority.

(e) No action to initiate formal hearing 
proceedings for termination shall be 
taken until the Department has notified 
the State in writing of alleged 
deficiencies and allowed the State 120 
days to correct the deficiencies.

(f) Termination of a delegation shall 
not bar a subsequent request by a State 
to regain a delegation of authority.

§ 229,104 Evidence of Indian agreement to 
delegation.

In the' case of a State seeking a 
delegation of authority for Indian lands 
as well as Federal lands, the State 
petition to the Secretary must be 
supported by an appropriate resolution 
or resolutions of tribal councils joining 
the State in petitioning for delegation 
and evidence of the agreement of 
individual Indian allottees whose lands 
would be involved in a delegation. Such 
evidence shall specifically speak to 
having the State assume delegated 
responsibility for specific functions 
related to royalty management 
activities.

1229.105 Recordkeeping requirements.
The State shall maintain all records, 

working papers, reports, and 
correspondence of individual lessees, 
operators, and interest holders for 
review and inspection by 
representatives of the Secretary 
including the Office of the Inspector 
¡General. All materials must be 
maintained for a period specified by the 
[Department and shall be maintained by 
foe State in a separate record or file 
maintenance system in a safe and 
secure fashion.

§ 229.106 Standards for carrying out 
delegated authority.

The Department, after proper 
rulemaking procedure, shall establish 
uniform minimum acceptable standards 
for carrying out activities under the 
provisions of this part. The standards 
shall be no more stringent than those 
applicable to similar activities of the 
Department. Standards shall be 
promulgated by rule as soon as 
practicable after the effective date of 
final issuance of these regulations.

§ 229.107 Reports from States.
The State, acting under the authority 

of the Secretarial delegation, shall 
submit quarterly reports which will 
summarize activities carried out by the 
State during the preceding quarter of the 
year underthe provisions of the 
delegation. The report shall include:

(a) A statistical summary of the 
activities carried out, e.g., number of 
audits performed, accounts reconciled, 
and other actions taken;

(b) A summary of costs incurred 
during the previous quarter for which 
the State is seeking reimbursement; and

(c) A schedule of changes which the 
State proposes to make from its 
approved plan.

§ 229.108 Examination of the State 
activities under delegation.

(a) The Department will carry out an 
annual examination of the State's 
delegated activities undertaken under 
the delegation of authority.

(b) The examination required by this 
section will consist of a management 
review and a fiscal examination and 
evaluation to determine—

(1) That activities being carried out by 
the State under the delegation of 
authority meet the standards 
established by the Department and in 
particular the provisions of 30 U.S.C. 
1735; and

(2) That costs incurred by the State 
under the delegation of authority are 
eligible for reimbursement by the 
Department.

§ 229.109 Reimbursement for costs 
incurred by a State under the delegation of 
authority.

(a) The Department of the Interior 
(DOI) shall reimburse the State for 100 
percent of the direct cost associated 
with the activities undertaken under the 
delegation of authority. The State shall 
maintain books and records in 
accordance with the standards 
established by the DOI and will provide 
the DOI, on a quarterly basis, a 
summary of costs incurred for which the 
State is seeking reimbursement. Only 
costs as defined under the provisions of

30 U.S.C. 1735 are eligible for 
reimbursement.

(b) The State shall submit a voucher 
for reimbursement of costs incurred 
within 30 days of the end of each 
calendar quarter.

§ 229.110 Deduction of civil penalties 
accruing to the State or tribe under the 
delegation of authority.

Fifty percent of any civil penalty 
resulting from activities under a 
delegation of authority shall be shared 
with the delegated State. However, the 
amount of the civil penalty shared will 
be deducted from any Federal funding 
owed under a delegation of authority 
under the provisions of 30 U.S.C. 1735. 
MMS shall maintain records of civil 
penalties collected and distributed to 
the States involved in 30 U.S.C. 1735 
delegations. Each quarterly payment 
will be reduced by the amount of the 
civil penalties paid to the delegated 
State or tribe during the prior quarter.

§ 229.120 Withdrawal of Indian lands from 
delegated authority.

If at any time an Indian tribe or an 
individual Indian allottee determines 
that it wishes to withdraw from the 
State delegation of authority in relation 
to its lands, it may do so by sending a 
petition of withdrawal to the State.
Once the petition has been received, the 
State shall within 30 days cease all 
activities being carried out under the 
delegation of authority on the lands 
covered by the petition for the tribe or 
allottee.

PART 241—PENALTIES

14. The authority for Part 241 reads as 
follows:

Authority: The A ct of February 25,1920 (30 
U.S.C. 181, e t seq.), as amended; the A ct of 
M ay 21,1930 (30 U.S.C. 301-306); the Mineral 
Leasing A ct for Acquired Lands (30 U.S.C. 
351-359), as amended; the A ct of March .3, 
1909 (25 U.S.C. 396), a s  amended; the 
National Environmental Policy A ct of 1969 
(42 U.S.C. 4321, et seq.) as amended; the Act 
of May 11 ,193»  (25 U.S.C. 396a-396q), as 
amended; the A ct of February 28,1891 (25 
U.S.C. 397), as amended; the A ct of May 29, 
1924 (25 U.S.C. 398); the A ct of March 3.1927 
(25 U.S.C. 398a-398e); the A ct of June 30,1919 
(25 U.S.C. 399), as amended; R.S. § 441 (43 
U.S.C. 1457), see also Attorney G eneral’s 
•Opinion of April 2,1941 (40 Op. Atty. Gen.
41); the Federal Property and Administrative 
Services A ct of 1949 (40 U .S .C  471, et seq.), 
as amended; the National Environmental 
Policy A ct of 1969 (42 U.S.C. 4321 et seq.), as 
amended; the A ct of Decem ber 12,1980 (Pub. 
L. 96-514, 94 Stat. 2964); the Combined 
Hydrocarbon Leasing A ct of 1981 (Pub. L. 9 7 -  
78, 95 Stat. 1070); the Outer Continental Shelf 
Lands A ct (43 U.S.C. 1331, et seq.), as 
amended; section 2 of Reorganization Plan
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No. 3 of 1950 (64 stat. 1262); Secretarial Order 
No. 3071 of January 19,1982, as amended; and 
Secretarial Order 3087, as amended.

15. 30 CFR Part 241 Subpart A is 
amended by adding § 241.20 to read as 
follows:

§ 241.20 Civil penalties authorized by 
statutes other than the Federal Oil and Gas 
Royalty Management Act of 1982.

(a) Whenever a lessee, operator, 
revenue payor, or other authorized 
person fails to comply with any 
regulations, orders or notices, the 
appropriate MMS official shall give the 
lessee, operator, revenue payor, or other 
authorized person notice in writing to 
remedy any violations.

(b) Failure by the lessee, operator, 
revenue payor, or other authorized 
person, or other party to complete the 
necessary remedial action within the 
time and in the manner prescribed by 
the notice may subject the lease to 
cancellation proceedings pursuant to 30 
CFR 250.12 for offshore leases, 43 CFR 
Subpart 3163 and 3108 for Federal 
onshore leases, or provisions of 25 CFR 
Indian leases.

(c) The lessee, operator, revenue 
payor, or other authorized person, shall 
be subject to a penalty of not more than 
$500 per day for each day the violation 
specified in the notice continues beyond 
the date specified in the notice, not to 
exceed 60 days. In addition to this 
penalty or in lieu thereof, MMS can take 
steps to cancel the lease.

(d) No penalty under this section shall 
be assessed until the person charged 
with a violation has been given the 
opportunity for a hearing.

Hearings shall be held by the 
appropriate MMS official whose 
findings shall be conclusive unless an 
appeal is taken pursuant to 30 CFR Part 
243.

16. 30 CFR Part 241 Subpart B is 
amended by adding §§ 241.50, 241.51, 
and 241.52 to read as follows:
Subpart B—O il and Gas, General 

Sec.
241.50 Definitions.
241.51 Civil penalties authorized by the 

Federal Oil and Gas Royalty 
Management Act of 1982.

241.52 Criminal penalties.

Authority: The Federal Oil and Gas 
Royalty Management A ct of 1982 (30 U.S.C. 
1701 et seq.).

Subpart B—Oil and Gas, General 

§ 241.50 Definitions.
Terms used in this subpart shall have 

the same meaning as in 30 U.S.C. 1702.

§241.51 Civil penalties authorized by the 
Federal Oil and Gas Royalty Management 
Act of 1982.

(a) (1) Notice of noncompliance. If the 
MMS believes that any person has 
failed or refused to comply with any 
statute, regulation, rule, order, lease, or 
permit governing the determination and 
collection of royalties on Federal or 
Indian lands or on the Outer Continental 
Shelf, the MMS may issue a notice of 
noncompliance which shall set forth the 
nature of the violation and the remedial 
action required.

(2) The notice of noncompliance shall 
be served by personal service by an 
authorized representative of the MMS or 
by registered mail. Service by registered 
mail shall be deemed to occur when 
received or 5 days after the date it is 
mailed, whichever is earlier.

(3) When a notice of noncompliance is 
issued by the MMS under this section:

(i) Unless the violation is corrected 
within 20 days (or such longer time as 
specified in the notice) from the date 
that the notice is served, the person 
upon whom the notice is served shall be 
liable for a penalty of up to $500 per 
violation for each day such violation 
continues, dating from the date of 
service of the notice;

(ii) Unless the violation is corrected 
within 40 days (or such longer time as 
specified in the notice) from the date 
that the notice is served, the person 
upon whom the notice is served shall be 
liable for a penalty of up to $5,000 per 
violation for each day such violation 
continues;

(iii) If the person upon whom the 
notice is served does not correct the 
violation within 20 days (or such longer 
time as specified in the notice) from the 
date that the notice is served, such 
person may, by that date, request a 
hearing on the record by filing a written 
request with the Hearings Division 
(Departmental), Office of Hearings and 
Appeals, U.S. Department of the Interior, 
4015 Wilson Boulevard, Arlington, 
Virginia 22203.

(4) If the person upon whom a notice 
of noncompliance has been served 
pursuant to paragraph (a)(3) of this 
section corrects the violations within 20 
days (or such longer time as specified in 
the notice) from the date that the notice 
is served, no penalties shall be assessed 
by the MMS under this section and the 
person shall not be entitled to a hearing 
on the record provided for in paragraph
(a)(3)(iii) of this section. The person may 
appeal the notice of noncompliance or 
other disputed MMS decision or order in 
accordance with the appeals procedures 
in 30 CFR Part 243.

(b) (1) Notice of noncompliance for 
intentional violations. In addition to the

provisions of paragraph (a) of this 
section, the MMS may issue a notice of 
noncompliance for intentional 
violations, which shall set forth the 

.nature of the violation and the remedial 
action required, to any person who—

(1) Knowingly or willfully fails to make 
any payment due by the date as 
specified by statute, regulation, order, or 
terms of the lease;

(ii) Knowingly or willfully fails to 
submit or submits false, inaccurate, or 
misleading data to the MMS in support 
of a royalty, rental, bonus, or other 
payment; or

(iii) Knowingly or willfully prepares, 
maintains, or submits false, inaccurate, 
or misleading reports, notices, affidavits, 
records, data, or other written 
information.

(2) A person served with a notice of 
noncompliance for an intentional 
violation under this paragraph shall be 
liable for a penalty of up to $10,000 per 
violation for each day such violation 
continues.

(3) The notice of noncompliance for 
intentional violation shall be served in 
accordance with paragraph (a)(2) of this 
section.

(4) A person who has been served 
with a notice of noncompliance for 
intentional violation issued pursuant to 
this subsection shall have 20 days from 
the date of service to file a written 
request for a hearing on the record with 
the Hearings Division (Departmental), 
Office of Hearings and Appeals, U.S. 
Department of the Interior, 4015 Wilson 
Boulevard, Arlington, Virginia 22203.

(c) Penalty notice. The MMS shall 
issue a penalty notice to any person 
subject to penalties under this section. 
The penalty notice shall set forth the 
amount of the penalty applicable for 
each day that the violation continues. 
The penalty amount shall be determined 
by MMS taking into account the severity 
of the violation and the person’s history 
of noncompliance. The penalty for each 
day that a violation continues shall not 
exceed the amounts specified in 
paragraphs (a) and (b), of this section as 
applicable.

(d) Penalties imposed under this 
section shall be in addition to interest 
assessed on payments not received by 
the MMS by the due date and 
assessments for later or incorrect 
reporting pursuant to Part 218 of this 
Chapter.

(e) If the person served with a notice 
of noncompliance requests a hearing on 
the record pursuant to paragraph
(a) (3) (iii) or subparagraph (b)(4) of this 
section, penalties shall accrue each day 
until the person corrects the violations 
set forth in the notice of noncompiiance.
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The Director, MMS, may suspend the 
requirement to correct the violations 
pending completion of the hearings 
provided by this section, but only if the 
Director, MMS, suspends the obligation 
in writing, and then only upon a 
determination, at the discretion of the 
Director, that such suspension will not 
be detrimental to the lessor and upon 
submission and acceptance of a bond 
deemed adequate to indemnify the 
lessor from loss or damage. The amount 
of the bond must be sufficient to cover 
any disputed amounts plus accrued 
penalties and interest. The MMS may 
require, at any time, adjustment in the 
amount of the bond for increases in the 
amount of the underlying obligations 
determined by MMS to be due, for 
penalties or for interest.

(f) Hearing. If a person served with a 
notice of noncompliance has requested a 
hearing on the record in accordance 
with subparagraphs (a)(3)(iii) or (b)(4) of 
this section, the hearing shall be 
conducted by an Administrative Law 
Judge (Departmental), Office of Hearings 
and Appeals. After the hearing, the 
Administrative Law Judge shall issue a 
decision in accordance with the 
evidence presented and applicable law. 
Any party to a case adversely affected 
by a decision of the Administrative Law 
Judge may appeal that decision to the 
Interior Board of Land Appeals in 
accordance with the procedures set 
forth in 43 CFR Part 4. A decision by the 
Interior Board of Land Appeals shall be 
a final order which may be appealed in 
accordance with paragraph (i) of this 
section.
; (g) The Director of the MMS shall 
issue an order assessing the penalty, in 
¡accordance with the penalty notice, 
against any person subject to penalties 
under paragraphs (a) or (b) of this 
section who does not request a hearing 
on the record as provided in paragraphs 
(a)(3)(iii) or (b)(4) of this section. The 
penalty assessment must be paid within

30 days of its issuance and shall be a 
final order subject to collection pursuant 
to the provisions of paragraph (j) of this 
section.

(h) On a case-by-case basis the 
Secretary, or his/her authorized 
representative, may compromise or 
reduce civil penalties under this section. 
The amount of any penalty under this 
section, as finally determined, may be 
deducted from any sums owing by the 
United States to the person charged.

(i) Any person who has requested a 
hearing in accordance with paragraph 
(a) or (b) of this section within the time 
prescribed for such a hearing and who is 
aggrieved by a final order may seek 
review of such order in the United 
States District Court for the judicial 
district in which the violation allegedly 
took place. Review by the District Court 
shall be only on the administrative 
record and not de novo. Such action 
shall be barred unless filed within 90 
days after the final order.

(j) If any person fails to pay an 
assessment of a civil penalty under this 
section after the order making the 
assessment has become a final order, 
and if such person has not filed a 
petition for judicial review in 
accordance with paragraph (i) of this 
section, or, after a court, in an action 
brought under this section, has entered a 
final judgment in favor of the Secretary, 
the Court shall have jurisdiction to 
award the amount assessed plus interest 
assessed from the date of the expiration 
of the 90-day period referred to in ^ 
paragraph (i) of this section. The amount 
of any penalty, as finally determined, 
may be deducted from any sum owing 
by the United States to the person 
charged.

§ 241.52 Criminal penalties.
Any person who commits an act for 

which a civil penalty is provided at 30 
U.S.C. 1719 shall be subject to criminal 
penalties as provided at 30 U.S.C. 1720.

PART 243—APPEALS—ROYALTY 
MANAGEMENT PROGRAM

17. 30 CFR Part 243 is amended by 
adding Subpart A to read as follows:
Subpart A—General Provisions 

Sec.
243.1 Procedure.
243.2 Effectiveness of orders or decisions 

pending appeal.

Authority: R.S. 463, 25 U.S.C. 2; R.S. 465, 25 
U.S.C. 9: section 32, 41 Stat. 450, 30 U.S.C. 189; 
section 5, 44 Stat. 1058, 30 U.S.C. 285; section 
10, 61 Stat. 915, 20 U.S.C. 359: § 5, 6, 67 Stat. 
464, 465, 43 U.S.C. 1334,1335; section 24, 84 
Stat. 1573, 30 U.S.C. 1023, 30 U.S.C. 1701 et 
seq.

§ 243.1 Procedure.
Except as may otherwise be provided 

in Part 241 hereof, an order or decision 
issued under regulations administered 
by the Royalty Management Program 
may be appealed in accordance with the 
provisions of Part 290 of this Chapter.
§ 243.2 Effectiveness of orders or 
decisions pending appeals.

Compliance with any orders or 
decisions, issued by the Royalty 
Management Program after August 12, 
1983, including payments of additional 
royalty, rents, bonuses, penalties or 
other assessments, shall not be 
suspended by reason of an appeal 
having been taken unless such 
suspension is authorized in writing by 
the Director, MMS, (or by the Deputy 
Assistant Secretary for Indian Affairs 
when Indian lands are involved), and 
then only upon a determination, at the 
discretion of the Director or Deputy 
Associate Secretary for Indian Affairs, 
that such suspension will not be 
detrimental to the lessor and upon 
submission and acceptance of a bond 
deemed adequate to indemnify the 
lessor from loss or damage.
[FR Doc. 84-25018 Filed 9-20-84; 8:45 am]
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DEPARTMENT OF THE INTERIOR

Bureau of Land Management

43 CFR Part 3160

[Circular No. 2553]

Onshore Oil and Gas Operations; 
Implementation of the Federal Oil and 
Gas Royalty Management Act of 1982

a g e n c y : Bureau of Land Management, ' 
Interior.
ACTION: Final rulemaking.

SUMMARY: The final rulemaking revises 
the existing regulations by adding new 
provisions pertaining to operations on 
onshore Federal and Indian (except 
Osage) oil and gas leases to implement 
those portions of the Federal Oil and 
Gas Royalty Management Act of 1982 
which apply to onshore field operations. 
This final rulemaking does not address 
those portions of the Federal Oil and 
Gas Royalty Management Act 
pertaining to onshore leasing, Outer 
Continental Shelf operations or revenue 
accountability, except to the extent that 
the onshore leasing revenue 
accountability provisions affect or 
interact with field operations.
EFFECTIVE DATE: October 22,1984. 
A D D RESS: Inquiries or suggestions 
should be sent to: Director (630), Bureau 
of Land Management, 1800 C Street, 
NW., Washington, D.C. 20240.
FOR FURTHER INFORMATION CONTACT: 

Eddie R. Wyatt (202) 653-2133 
or

Robert C. Bruce (202) 343-8735. 
SUPPLEMENTARY INFORMATION: The 
proposed rulemaking that would revise 
the oil and gas operating regulations to 
incorporate the operational 
requirements of the Federal Oil and Gas 
Royalty Management Act was published 
in the Federal Register on September 16, 
1983 (48 FR 41783), with a 45-day 
comment period. During the comment 
period, comments were received from 27 
different sources: 15 from oil and gas 
companies; 4 from Indian tribes; 3 from 
oil and gas industry associations; 1 from 
an Indian tribal association; 1 from a 
wildlife association; 1 from a State 
government; and 2 from Federal 
agencies. All of the comments were 
given careful consideration during the 
decisionmaking process on the final 
rulemaking. If a change was made in the 
final rulemaking due to comments, that 
change is described in this preamble. If 
no change was made, even though 
requested by the comments, the reason 
for not accepting the change is 
discussed.

General
The Federal Oil and Gas Royalty 

Management Act of 1982 (30 U.S.C. 1701 
et seq.) focuses primarily on royalty and 
rental collection, but also includes 
provisions relating to on-the-ground 
operations. As a result of Secretarial 
Order No. 3087 dated December 3,1982, 
and amended on February 7,1983, the 
Bureau of Land Management was 
delegated authority to administer 
onshore minerals operations and the 
Minerals Management Service was 
delegated authority to administer 
accountability functions. Therefore, the 
Service has published a companion 
proposed rulemaking, which amends 
Title 30 of the Code of Federal 
Regulations, which addresses the 
revenue accountability functions 
affected by the Federal Oil and Gas 
Royalty Management Act. The Bureau, 
in addition to this rulemaking, published 
on February 3,1984, a proposed 
rulemaking (48 FR 4217) which 
addresses the lease reinstatement 
provisions of title IV of the Act. The 
changes made by this rulemaking, while 
substantial, relate to only a portion of 
the Act and are limited in scope to the 
sections of the Act that affect operation 
regulations.

Several comments suggested that the 
45-day comment period was not 
sufficient to permit in-depth analysis of 
the substantial revisions made by the 
proposed rulemaking in the existing oil 
and gas operation regulations and 
requested an extension of the comment 
period. The requests for an extension of 
the comment period were considered, 
with attention being given to the 
complexity of the changes made by the 
proposed rulemaking. A decision was 
made not to grant the extension, 
because it is important that the Federal 
Oil and Gas Royalty Management Act 
regulations of the Bureau and Service be 
issued at approximately the same time, 
and be made effective as soon as 
possible. Further, the comments 
received indicate that the public did, in 
fact, have enough time to do a careful 
and thorough analysis of the rulemaking. 
These efforts are appreciated.

One comment raised several policy 
questions, i.e., the recourse available to 
an Indian Tribe if the Bureau of Land 
Management does not conduct 
inspections that are satisfactory to the 
Tribe, the presumed denial of 
proprietary data to a Tribe under the 
proposed revision of the confidentiality 
section, the level of communication 
between the Minerals Management 
Service and the Bureau and the 
distribution of civil penalty funds. The 
comment suggested that the final

rulemaking contain provisions covering 
each of these elements. With the 
exeption of the provision for 
safeguarding proprietary information, 
which is discussed more fully in 
response to those comments specifically 
directed to § 3162.8, these questions are 
policy issues that are more properly 
considered in other areas rather than as 
part of this final rulemaking. This final 
rulemaking prescribes standards for 
lessees and operators to follow in 
conducting operations on Federal and 
Indian oil and gas leases and the 
Bureau’s responsibility for inspecting 
those operations. Other questions 
should more properly be addressed in 
other ways. The rulemaking should not 
contain additional, inappropriate issues.

Several comments suggested that the 
proposed rulemaking, particularly with 
regard to the administrative penalties, 
exceeds the intent of Congress and the 
specific provisions of the Federal Oil 
and Gas Royalty management Act. 
These comments suggested that the 
inclusion of items in a listing of com m on 
violations does not in and of itself 
constitute a sufficient reason for those 
listed items to be considered violations. 
In preparing the proposed rulemaking 
and this final rulemaking, the 
Department of the Interior made every 
effort to have the rulemaking language 
track the language of the Act. As part of 
the preparation effort, consideration 
was given to the legislative history of 
the Act in those instances where the 
provisions of the Act were not clear. It is 
agreed that the listing of certain actions 
in a list of violations does not, in and of 
itself, constitute sufficient reason for 
that action to be considered a violation. 
However, each of the violations 
included in the list of violations 
currently in use is derived from other 
regulations, orders or lease terms. 
Generally, any citation for a violation 
issued to a lessee will include a 
reference to the specific provisions 
violated. The administrative penalties 
are modified by the final rulemaking and 
those modifications are discussed in 
detail later in this preamble.

One comment suggested that the 
penalty level in the final rulemaking be 
related to the lease production level to 
preclude penalties being assessed on a 
marginally economic lease, thus causing 
premature abandonment. The suggestion 
has not been adopted in the final 
rulemaking because it is not proper to 
have a dual standard of compliance 
based on lease economics. However, in 
response to this comment and others 
relating to the excessive nature of the 
penalty provisions in the proposed 
rulemaking, the final rulemaking
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includes a cap on the maximum amount 
of each level of civil penalty. This 
change will prevent a penalty from 
becoming overly disproportionate to the 
original violation while remaining an 
effective deterrent to continued 
noncompliance. The final rulemaking 
includes a cap on most penalties of 60 
days from the date of notice or report 
and on other penalties of 20 days from 
such date. If corrective action has not 
occurred when any of the maximums are 
reached, lease cancellation action shall 
be initiated. When a transporter’s 
penalty reaches the maximum, action 
shall be taken to terminate its right to 
remove and transport productions from 
Federal and Indian leases within a 
specified area for a specified period of 
time.

Another comment discussed the 
mechanics of filing an application for a 
permit to drill and the amount of 
paperwork involved with that 
application. The provisions of the 
existing regulations relating to obtaining 
a permit to drill were not included in the 
proposed rulemaking. This being the 
fact, it would be inappropriate to 
consider any change in those provisions 
as part of this final rulemaking.
However, most of the issues, discussed 
in the comment are addressed in the 
publication of Operating Order No. 1 in 
the Federal Register of October 21,1983 
(48 FR 1983) corrected December 20,
1983 (48 FR 56226). Thus the issues 
should have been discussed in 
connection with that docuihent.

One comment advised that a number 
of elements were missing from the 
existing regulations in 43 CFR Part 3160 
and were not included in the proposed 
rulemaking. The comment recommended 
that these missing elements be added to 
this final rulemaking, i.e.: requiring the 
filing of run tickets, meter proving data, 
royalty rate changes and documentation 
of theft, venting and flaring gas; setting 
forth of the responsibility of sub-lessees; 
monthly reconciliation of accounts; 
annual audits; role of Indian tribes in 
joint audits; reference to the Production 
Accounting and Audit System and the 
Automated Financial System; 
acknowledging the power of the tribal/ 
State government as lessors in 
inspections and investigations; and 
collecting of interest and penalties on 
underpaid royalties. Most of the 
foregoing points are within the 
jurisdiction of the Minerals Management 
Service and are covered in the 
companion rulemaking being issued by 
the Service. Responsibilities of 
assignees (sub-lessees) and adjustments 
of royalty rates on Indian lands fall 
under the jurisdiction of the Bureau of

Indian Affairs and are currently 
included in 25 CFR Parts 211, 212, 213 
and 217. The authority of State 
government lessors to inspect and 
regulate operations of their lands is not 
properly part of this rulemaking because 
the Bureau of Land Management’s 
authority is limited to Federal and 
Indian lands, except as authorized by a 
unit or communitization agreement. 
Indian tribes are free to conduct 
whatever investigations and inspections 
they deem necessary on their lands and 
in accordance with their own separate 
authority. However, title II of the 
Federal Oil and Gas Royalty 
Management Act and the regulations in 
43 CFR Part 3160 only apply to 
cooperative agreements with Indian 

:f  tribes to perform those inspections and 
investigations for which the Bureau of 
Land Management is responsible.

The following discussion relates to 
comments that were directed to specific 
sections of the proposed rulemaking.
Comments
Section 3160.0-5 Definitions.

One comment suggested that 
authorized representatives be provided 
with identification which includes 
indicia of their authority and, further, 
that they be obligated to protect any 
proprietary data obtained during an 
inspection or investigation under the 

, same responsibility as the Secretary of 
the Interior. The term “authorized 
officer^ refers to a Bureau of Land 
Management employee who has been 
delegated authority to perform the 
duties set out in the regulations. The 
term “authorized representative” was 
added as a definition by the proposed 
rulemaking to refer to someone other 
than a Bureau employee who is 
authorized by the Bureau to conduct 
certain facets of the Bureau’s duties.
Any such authorized representative will 
be provided an official identification 
card which will show the extent of his /  
her authority. Provisions for the 
protection of proprietary data will be 
included in all cooperative agreements, 
delegations to States and contracts in 
accordance with specific provisions of 
the Federal Oil and Gas Royalty 
Management Act. No change has been 
made in this term in the final 
rulemaking.

One comment advised that the 
definition of the term "lease”, when 
taken in context with the definition of 
the terms “lease site” and "lessee”, is 
broad enough to include private and 
State lands included in Federal units 
and suggested that all the definitions be 
strictly limited so that they apply only to 
Federal and Indian leases. The final

rulemaking does not adopt the 
suggestion made by the comment and 
the definitions are unchanged. The 
principle of unitization, or other pooling, 
is that operations on any committed 
lease are deemed to be on or for the 
benefit of any other committed lease. 
Since all committed leases within a 
communitized area or unit participating 
area share in the total production from 
the communitized tract or participating 
area regardless of the ownership of the 
mineral estate where the wells are 
located, the Bureau of Land 
Management must have some limited 
authority to obtain needed data and to 
inspect non-Federal and non-Indian 
sites to assure that the Federal and 
Indian interests are protected. This 
limited authority is spelled out in the 
formal agreement, i.e., unit, 
communitization or gas storage. If the 
agreement fails to provide such limited 
authority to the Bureau or if the United 
States merely accepts the agreement 
rather than formally approving it, 
usually in the case of nominal Federal or 
Indian interest ownership therein, these 
regulations do not apply to operations 
on private or State lands.

Two comments advised that the 
definition of the term “lessee” is 
troublesome. One comment suggested 
that designated operators be included in 
the definition of lessees. The other 
comment suggested that the definition 
does not precisely track the definition in 
the Federal Oil and Gas Royalty 
Management Act, but stated that the 
major concern with the definition is that 
notices of penalty should also be sent to 
the actual lessee if the operator is 
someone other than the lessee. This 
term is difficult to define, especially in 
light of the varying interpretations of the 
terms “lessee” and "operator” in 
common usage in various segments of 
government and industry. While the 
final rulemaking does not make and 
change in the definition of the term, 
there is no intent either, to broaden or to 
restrict the legal definition of the terms 
“lessee” or “operator”, or to define the 
ultimate responsibilities of the entities 
involved in lease ownership. It is 
important to keep in mind that the 
regulations in part 3160 apply to 
operations on or for the benefit of 
Federal and Indian oil and gas leases 
and are focused on setting standards for 
those actually conducting those 
operations. Therefore, as a convenience, 
the term "lessee” is used in these 
regulations to include both lessees and 
operators. In actual practice, the Bureau 
of Land Management initially will look 
to the person actually conducting the 
operations on the lease to correct any
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violations found or to pay any penalties 
imposed. If someone other than the 
lessee is the operator of the lease, 
copies of the notice of penalty issued to 
the operator will be mailed to the lessee.
S ection  3161.3 In sp ection .

One comment suggested that the final 
rulemaking amend this section by 
inserting the phrase “or capable of 
producing” between the word 
“producing” and the words “or is 
expected to produce” in the first 
sentence to clarify that high capacity 
shut-in leases will receive at least an 
annual inspection also. This 
recommended change, while having 
some merit, was not adopted by the 
final rulemaking because the language 
of the proposed rulemaking was taken 
directly from the Federal Oil and Gas 
Royalty Management Act.

Several pomments on this section 
suggested that the priorities of 
inspections on leases be determined 
only after individual needs were 
considered. One suggestion was that 
State and Indian tribe requests for 
specific inspections receive the highest 
priority. Another comment suggested 
that all producing Indian leases should 
be inspected a number of times each 
year even though it was acknowledged 
that the Bureau of Land Management 
does not have a sufficient number of 
inspectors to inspect all leases, both 
Federal and Indian, several times each 
year. One comment advised that the 
Federal Oil and Gas Royalty 
Management Act requires the Director, 
Bureau of Land Management, to develop 
guidelines setting forth the coverage and 
frequency of inspections, but that this 
aspect was not addressed in the 
proposed rulemaking. The comment 
requested that the guidelines be 
developed and published in the Federal 
Register for public comment. In addition 
to other comments on the term 
“inspections”, several of the comments 
requested that the term “significant 
quantities”, used in the term 
“inspections”, be added to the 
definitions in the final rulemaking and 
used as the basis for at least annual 
inspections. The general theme of all of 
these comments is that inspection 
frequency and coverage be spelled out 
in the final rulemaking. These 
suggestions have not been adopted by 
the final rulemaking. The regulations in 
part 3160 only establish minimum 
standards as to what is to be 
accomplished. How the standard is to be 
met is more properly included in 
manual, instruction memoranda or other 
internal guidelines. The Bureau has a 
manual chapter in effect which 
establishes guidelines concerning what

is to be inspected on producing leases.
In addition, each Bureau District office 
prepares an annual inspection plan 
based on the Bureau’s Inspection and 
Enforcement Strategy, which sets forth 
the frequency of inspection for leases in 
that District. The inspection frequency is 
based on several criteria, such as: (1) 
Significant production; (2) history on 
non-compliance; (3) amount of available 
work force and funding; and (4) a set- 
aside of time and resources to 
accommodate requests for specific 
inspections received from the Minerals 
Management Service, the States and 
Indian tribes. The Bureau believes that 
this system is superior to formalizing the 
procedures in regulations' and that fit 
satisfies the requirements of the Federal 
Oil and Gas Royalty Management Act.

One comment suggested that standard 
terms and funding provisions pertaining 
to cooperative agreements and 
delegations for inspection authority be 
added by the final rulemaking. This 
suggestion was not adopted by the final 
rulemaking. There are oil and gas 
operations qn Federal lands in 22 
different States. In order to 
accommodate the differing requirements 
of the many involved States, the 
regulations are kept as simple as 
possible, i.e., merely providing the 
authority to enter into such 
arrangements in accordance with the 
Federal Oil ami Gas Royalty 
Management Act, leaving funding, 
delegation terms and cooperative 
agreement terms open, constrained only 
by the specific provisions of the Act 
applicable thereto.

Several comments expressed concern 
that inspector qualifications were not 
part of the proposed rulemaking, nor 
were they included in the existing 
regulations in Part 3160. These 
comments recommended various 
experience levels, industry training 
courses that should be taken and 
demonstration of judgmental capacity 
that should be included in the final 
rulemaking as qualification standards 
for inspectors. These recommendations 
have not been adopted by the final 
rulemaking, The Bureau of Land 
Management acknowledges that an 
individual does not naturally possess 
the knowledge needed to be an effective 
inspector in this program. However, the 
majority of the inspectors now in the 
Bureau’s District offices were employed 
by the Geological Survey and the 
Minerals Management Service. Further, 
the Bureau has continued Survey/ 
Service training programs and is in the 
process of developing more intensive 
training courses, some of which use 
industry experts as instructors. This

training will be available to any State or 
Indian inspectors as the need arises as a 
result of cooperative agreements or 
delegations of authority being 
completed. Position qualification 
standards for employment as an 
inspector are on record as are the 
standards for promotion of inspectors. 
These documents and procedures are 
much too detailed and involved to be 
included in these operating regulations 
whose main focus is on standards to be 
applied to oilfield operations. Further, 
personnel standards and hiring 
procedures, which are subject to 
constant change, do not properly belong 
in regulations.

Several comments suggested that the 
term “cooperative agreement site” in the 
first sentence of § 3161.3(a) of the 
proposed rulemaking is misleading and 
confusing due to the use of the term 
cooperative agreements in the context of 
inspection functions. This suggestion 
has been adopted and tke final 
rulemaking deletes this phrase. In 
addition, the section has been clarified 
by adding at the end of paragraph (a) 
language which describes the sites to be 
inspected.

One comment suggested deleting the 
figure “1" from the phrase “significant 
quantities of oil or gas in any 1 year” as 
it appears in paragraph (a). The final 
rulemaking adopts this suggestion and 
deletes the figure “1”.

One comment questioned whether the 
Bureau of Indian Affairs is involved in 
this section and in other sections of this 
proposed rulemaking. They suggested 
this be clarified by including the Bureau 
of Indian Affairs authorities in this area. 
The final rulemaking has not adopted 
this suggestion because Secretarial 
Order No. 3087, as amended (48 FR 
8983), delegates the responsibility for 
activities covered by part 3160 to the 
Bureau of Land Management for both 
Federal and Indian leases. In addition,
§ 3160.0-3 contains reference to the 
statutory authority for operations on 
both tribal and allotted lands.
S ection  3162.1 G en era l requ irem en ts.

Several comments advised that the 
requirement to permit inspections of 
lease sites and records normally kept on 
those sites is an onerous burden unless 
limited to normal business hours since it 
would require operators to maintain 
supervisory personnel at the lease sites 
24 hours a day. While agreeing with the 
principle raised by the comments, the 
final rulemaking does not limit the 
inspection period for all inspections to 
“normal” business hours. To do so 
would preclude inspections at other 
times and also would require prescribing
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what is meant by the term “normal 
business hours.” However, routine 
inspections of records will generally be 
conducted during normal business 
hours. Therefore, a sentence has been 
added to the final rulemaking that 
provides that “(I)nspections involving 
record examination shall normally be 
conducted during those hours when 
responsible persons are expected to be 
present at the facility being inspected.” 
Drilling and completion operations 
usually operate 24 hours a day until 
finished. Truck and pipeline transporters 
may operate 24 hours a day. In addition, 
emergency or other investigation 
processes may require an inspector’s 
presence at a lease site outside of 
normal business hours.

Several comments suggested that 
immediate access to leases and records 
is inconvenient, unsafe for the inspector, 
causes problems with landowners when 
other than Federal or Indian surface is 
involved and creates litigious situations 
concerning damage to company property 
or injury to the inspectors, particularly 
considering that non-Bureau of Land 
Management employees may be making 
inspections. The comments 
recommended that at least a 24-hour 
notice be given prior to an inspection. 
The final rulemaking does not accept 
these recommendations and the 
provisions for immediate access to the 
lease sites and records for inspection 
purposes remain part of the final 
rulemaking. The language of the final 
rulemaking follows the language of the 
Federal Oil and Gas Royalty 
Management Act. While the 
recommended 24-hour notification might 
be in order for routine, detailed 
producing lease inspections, it is simply 
not practical to require such notice as a 
condition precedent to all inspections 
considering the various types of 
inspections conducted i.e., non-detailed 
fly-over or drive-through, rehabilitation 
of abandoned sites, drilling and 
workover, meter proving, oil and water 
spills, accident investigations, 
transporter documentation and 
abandonment operations. It is beyond 
the scope of the regulations in part 3160 
to discuss tort liabilities incident to 
inspection procedures or to attempt to 
resolve difficulties with surface 
landowners and, further, it is 
questionable whether a day’s prior 
notice would actually resolve either of 
the perceived problems.

One comment advised that a penalty 
of $10,000 per day for violation of 
§ 3162.1(b) seems excessive. No change 
has been made in the final rulemaking 
as a result of this comment since the 
Federal Oil and Gas Royalty

Management Act prescribes a penalty of 
up to $10,000 per day for such violations. 
However, neither the Act nor the 
regulations require the maximum 
penalty to be assessed in each case.

One comment argues that § 3162.1(b) 
expands the Bureau of Land 
Management’s right to inspect lease 
sites to include “records normally kept 
on the lease” by citing section 103(a) of 
the Federal Oil and Gas Royalty 
Management Act which provides the 
Secretary of the Interior must formally 
request record examination in 
conjunction with an audit or 
investigation and recommends the 
deletion of the language by the final 
rulemaking. The final rulemaking does 
not adopt the recommendation. The 
Department of the Interior interprets the 
first sentence of section 103(a) of the Act 
as requiring the establishment and 
maintenance of reasonable records by 
regulation and the second sentence of 
that section permits examination of 
those records immediately upon request 
of a duly authorized inspector.

S ection  3162.4-1 W ell r e co rd s  an d  
rep orts.

One comment recommended that the 
copies of logs required by § 3162.4-1 (a) 
be subject to restrictions pertaining to 
protection of proprietary data. No 
change is needed in this section to 
protect these data because they are 
already protected by § 3162.8.

Several comments suggested 
alternatives to reporting by the 5th 
business day new or resumed 
production other than that required by 
§ 3162.4-l(b). The Federal Oil and Gas 
Royalty Management Act is explicit in 
this regard and the only question open 
to discussion is how this reporting is to 
be accomplished. The recommendations 
made in the comments are addressed as 
follows: the requirement for reporting by 
the fifth day applies to wells located on 
private and State lands which are 
subject to federally approved unit or 
communitization agreements under 
which Federal or Indian leases share in 
production. This subject is part of a 
previous discussion pertaining to 
operations in areas subject to such 
agreeements. The rulemaking does not 
limit the reporting requirement only to 
Federal and Indian lease wells as 
requested in the comment because 
section 102(b)(3) of the Act clearly states 
“* * * begins production on a lease site 
or allocated to a lease site * * The 
Well Completion Report and Log Form 
does not provide the needed 
information, as it reports only that the 
well has been completed or recompleted 
for production and not necessarily that 
it has commenced production. A letter

postmarked not later than the 5th 
business day after production begins 
will not satisfy the reporting 
requirement, as the receipt of the data 
by the Bureau of Land Management 
would necessarily occur sometime after 
said 5th business day. The 30-day 
reporting requirement for monthly 
reports which appeared in the former 30 
CFR Part 221, which now appears"” at 43 
CFR 3162.4-3, does not satisfy the 
specific reporting requirements of 
section 102(b)(3) of the Act. The Act 
specifies that the requirement for 
reporting by the fifth day is 
supplemental to and not in lieu of the 
monthly reporting requirement. The 
reporting requirement for wells idle 
more than 90 days is specific in the Act 
with regard to both new and 
recompleted wells. The level of violation 
for knowingly or willfully failing to 
report new or resumed production is 
specific in section 109(c)(3) of the Act 
and, therefore, seems to have been 
considered very important by the 
Congress. Thus, the Bureau is reluctant 
to classify an unintentional violation in 
this regard as minor. The need for 
definition of the term “begins 
production” was consistent in most of 
the comments. The comments suggested 
the insertion of words such as 
“commercial,” or “into facilities for 
which sales can be conducted,” or "into 
permanent facilities”. These would not 
adequately describe what “begins 
production” means. The final 
rulemaking does insert the phrase “on 
which royalty is due” between the 
words “production” and “anywhere on a 
lease site” to more properly describe 
which production must be reported by 
the 5th business day after “production 
begins or is resumed.”

Consistent comments concerning the 
language of § 3162.4-l(d) of the 
proposed rulemaking were to the effect 
the Bureau of Land Management action 
is an unjustified, unreasonable and 
unauthorized extension of the records 
retention provision of section 103(b) of 
the Federal Oil and Gas Royalty 
Management Act. The records retention 
provisions appear in two sections of the 
regulations, § 3162.4-1 for well records 
and reports and §'3162.7-1 for 
disposition of production. Experience 
has shown that most lessees routinely 
maintain records covering the complete 
history of any well drilled and the 
production equipment used on the lease 
for so long as the lessee owns the lease 
and/or it is producing. This would 
usually be for the life of the lease since 
information, including data on dryholes 
or failures, is essential to continued 
ownership and operation of the lease.
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These are the data that it was 
anticipated lessees would keep when 
the records retention provision was 
added to § 3162.4-1 and the requirement 
for their retention is authorized by other 
sources in addition to the Act. In 
reviewing § 3162.4-1 (a), it is noted that 
“disposition of leasehold products” was 
included in duplication of § 3162.7-1 so 
the final rulemaking removes those 
words from § 3162.4-l(a). However, in 
response to the comments advising that 
the provisions for retention of reports 
were inconsistent, the final rulemaking 
does modify § 3162.4-l(d) to only 
require retention for 6 years from the 
date the records are generated.

While it is believed that good 
business practice in the operation of 
Federal and Indian leases will dictate 
retention of such well records for a 
longer period, this will no longer be a 
requirement of the regulations.
S ection  3162.7-1 D isp osition  o f  
p rod u ction .

Two comments requested that the 
definition of the term “appropriate law 
enforcement officer” as used in § 3162.7- 
1(c) be expanded in the final rulemaking 
to include tribal law enforcement 
officers when the operation is on Indian 
lands. The final rulemaking does not 
make the requested change. It is beyond 
the purview of these oil and gas 
operating regulations to attempt to 
expand, limit or otherwise delineate the 
jurisdictional authority of any law 
enforcement officer. The term 
“appropriate law enforcement officer,” 
as used in this section, would include 
tribal law enforcement officers on 
Indian lands. However, the language is 
permissive, i.e., those officers may use 
the regulation as authority, in addition 
to other authority, but they are not 
obligated to do so. In addition, the 
language of the rulemaking is taken 
directly from the Act.

One comment advised that 
application of § 3162.7-1 (d) must be 
limited to those leases issued after the 
effective date of the Federal Oil and Gas 
Royalty Management Act. The final 
rulemaking did not adopt this 
recommended change because section 
305 of the Act clearly provides that the 
provisions of the Act apply to leases 
issued before, on or after the date of its 
enactment unless it would result in an 
alteration of express and specific 
provisions of a lease issued prior to the 
effective date of the Act.

Several comments advised that the 
term “intended first destination” of oil 
or gas, particularly when transported by 
pipeline, is very difficult to comply with. 
The point raised in the comment is well 
taken. The phrase is derived from

sections 102 (c)(1) and (c)(2) of the 
Federal Oil and Gas Royalty 
Management Act, but when taken in 
context with section 103(a), it is 
apparent that the provision is directed 
toward data concerning the first 
purchaser rather than the actual 
geographic destination. Therefore, the 
phrase “intended first destination” in 
the proposed rulemaking has been 
replaced in the final rulemaking by the 
phrase “intended first purchaser.”

One comment requested that the term 
“person engaged in transportation of oil 
or gas” be clarified to indicate whether 
the transporter or the consignor is the 
party referred to in the definition. The 
final rulemaking does not further define 
this term. In many cases, the consignee, 
the transporter and the consignor are 
one and the same corporate entity. In 
other cases, they are closely related 
even though separate corporate entities. 
In still other cases, there are genuine 
arms-length relationships between some 
or all of the parties. Finally, in the case 
of contract truckers, there is no 
relationship to either the consignee or 
consignor, except for the contractual 
obligation. Therefore, both the Federal 
Oil and Gas Royalty Management Act 
and this rulemaking are aimed at 
whatever entity is actually engaged in 
moving the oil or gas, regardless of 
whether his/her status is that of a 
producer, purchaser or merely 
transporter, or any combination thereof.

One comment suggested dividing 
paragraph (c) into more readily 
identifiable and competent segments. 
The final rulemaking has adopted this 
suggestion, with the paragraph being 
divided according to requirements of the 
Federal Register.
S ection  3162.8 C on fid en tia lity .

Several comments requested inclusion 
of the word “audit” with the word 
"investigation” and discussed the 
semantics of the two words to show 
either that they are related in meaning 
or, alternately, that they are unrelated in 
meaning. Comments pointed out that 
section 202 of the Federal Oil and Gas 
Royalty Management Act uses the 
words “inspection,” “auditing,” 
"investigation” or “enforcement” 
together. The final rulemaking has not 

- adopted this suggestion. This final 
rulemaking applies only to matters 
within the jurisdiction of the Bureau of 
Land Management. Secretarial Order 
No. 3087, as amended, delegates the 
authority for audits solely to the 
Minerals Management Service. The 
Bureau, of course, will remain available 
to the Service as a cooperator in any 
audit activity in a consultative capacity 
when needed and requested by the

Service. The Bureau considers 
inspection to be an integral part of any 
investigation.

One comment discussed the two 
consecutive 12-month periods of 
confidentiality in § 3162.8(a) of the 
existing regulations and seemed to be 
requesting revisions of that section. The 
proposed rulemaking did not address 
§ 3162.8(a) and it would be 
inappropriate to make any substantive 
revision of that section in this final 
rulemaking. The final rulemaking does 
not amend § 3162.8(a).

Several comments expressed concern 
that the proposed rulemaking would bar 
Indian tribes from receiving data they 
need unless they waive their sovereign 
immunity. Operators expressed concern 
that confidential data they have 
provided be protected to the same 
degree that it has been afforded in the 
past by Department of the Interior 
employees. The operators insist that any 
entity, such as a State, Indian tribe or 
Indian allottee, and particularly 
individuals associated with those 
entities, be accountable for 
unauthorized disclosure or mis-use of 
the confidential data. Title II of the 
Federal Oil and Gas Royalty 
Management Act relates to cooperative 
agreements with States and Indian 
tribes and delegation of authority to the 
States. Section 203 pertains to 
information provided under Title II. 
Within the various divisions of State 
governments, the States receive the 
same sensitive data as that received by 
the Department, though it may not be as 
concentrated as it is in the files of the 
Department. The Department has 
maintained a long-standing policy that 
Indian tribes and Indian allottees may 
have access to any data in Departmental 
files that pertain to their leases. Section 
3162.8(a) of the existing regulations 
applies only to that data specifically 
requested for an investigation and does 
not affect that traditional relationship. 
Sections 3162.8 (e), (f) and (g), as 
amended by the proposed and final 
rulemakings, repeat the Federal Oil and 
Gas Royalty Management Act verbatim 
as to its application to oil and gas 
operations. Section 3162.8(e) of the final 
rulemaking supplements, rather than 
derogates, the Indian lessor’s customary 
right to data affecting Indian leases. 
Sections 3162.8 (f) and (g) firmly place 
responsibility for unauthorized 
disclosure or misuse of confidential data 
on all entities, including any individuals 
conducting investigations, at least equal 
to that of the United States, its 
Departments and agencies-and its 
employees. Reference to “this Act” in 
the last sentence of § 3162.8(g) without
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firm antecedent in the operating 
regulations is confusing. The final 
rulemaking clarifies this sentence by 
replacing the phrase “this Act’’ with the 
phrase “Title II of the Federal Oil and 
Gas Royalty Management Act.”
Section 3163.3 Assessments for 
noncompliance.

Two comments suggested that certain 
of the assessments provided for in this 
section of the existing regulations are de 
facto penalties and should either be 
removèd by the final rulemaking or 
applied under the procedures prescribed 
by section 109 of the Federal Oil and 
Gas Royalty Management Act and 
§ 3163.3 of the existing regulations. The 
final rulemaking does not adopt either of 
these suggested changés because such 
assessments do not constitute penalties. 
While these assessments may appear to 
be penalties, they are merely 
compensation to the United States for 
damages to resources or existing 
improvements and the added 
administrative cost to the United States 
caused by reason of a lessee’s failure to 
comply with the regulations in this part 
and the resultant need for regulatory 
action to obtain a correction of the 
deficiency. Since the penalty provisions 
in both the proposed and final 
rulemakings are imposed for the 
continued disregard of orders to correct, 
there is no longer a need to continue 
assessments during such noncompliance 
and, therefore, the final rulemaking 
modifies § 3163.3 to indicate that any 
assessment for a violation will be a one­
time charge.

Section 3163.4-1 Administrative 
penalties.

This section of the proposed 
rulemaking drew, by far, the greatest 
number of comments. All of the 
respondents, except the four Indian 
tribes, provided lengthy comments.
Many of the comjnents, including those 
from oil and gas companies and 
associates, seemed contradictory in that 
they criticized the proposed rulemaking 
for its length and complexity, while at 
the same time requested more detail or 
definitions. The following discussion is 
in response to the points raised in the 
comments.

The most consistent thread in the 
coipments was to the effect that the 
Mineral Leasing Act penalties set forth 
in § 3163.4-l(a) are duplicated by the 
Federal Oil and Gas Royalty 
Management Act penalties in § 3163.4- 
1(b), causing “unconstitutional double 
jeopardy” for the same violation. The 
comments requested that the final 
rulemaking remove § 3163.4-l(a) in its 
entirety. The penalty system included

under both § 3163.4-1 (a) and (b) (1) and
(2) of the proposed rulemaking was 
designated to penalize failure to correct 
violations and not to penalize the 
violations themselves. If violations are 
corrected within the time allowed for 
such corrections under these sections, 
then no penalty is assessed. Many of the 
comments advised that the proposed 
rulemaking is an unauthorized and 
illegal expansion of both the Federal Oil 
and Gas Royalty Management Act and 
the Mineral Leasing Act. Many of those 
same comments requested, in the event 
that both § 3163.4-1 (a) and (b) are 
retained by the final rulemaking, that 
the phrase “(N)ormally, a penalty would 
only be assessed for violations involving 
serious threats to health, safety, 
property or the environment, or for 
continuous disregard of orders” . 
appearing in the existing § 3163.4 be 
reinstated in § 3163.4-l(a) by the final 
rulemaking or, more explicitly, that 
§ 3163.4-l(a) be limited to forfeiture, 
cancellation or reinstatement provisions 
expressly part of the Mineral Leasing 
Act. Sections 188,189, 352 and 359 of 
Title 30 of the United States Code 
provide the Secretary of the Interior’s 
authority to promulgate the penalties 
provided in § 3163.4-l(a) of this final 
rulemaking. The Federal Oil and Gas 
Royalty Management Act (30 U.S.C. 
1753(a)) specifically provided that the 
new penalties provided in the Act were 
in addition to existing penalties. While 
the final rulemaking does not adopt any 
of these suggestions, several changes 
have been made in order to provide a 
more unified system of penalties for 
continued noncompliance. Procedural 
requirements set forth in § 3163.4-l(b) of 
the proposed rulemaking and mandated 
by the Federal Oil and Gas Royalty 
Management Act were not repeated 
under § 3163.4-l(a) of the final 
rulemaking, as requested by several 
comments, because such procedural 
requirements are not mandated by the 
Mineral Leasing Act as they are in the 
Federal Oil and Gas Royalty 
Management Act. The maximum amount 
of a penalty under § 3163.4-l(a) is 
modified by . the final rulemaking from 
$1,000 to $500 per day for consistency 
between the two authorities. In addition, 
the language of § 3163.4—1(a)(2) of the 
proposed rulemaking has been revised 
by the final rulemaking to be consistent 
with that of § 3163.4-1 (b) of the final 
rulemaking and the original intent. The 
phrase “may: subject the lessee to a 
penalty* * *” as it appeared in the 
proposed rulemaking was misleading 
since the use of the appropriate tables to 
determine whether a penalty is to be

assessed and its amount is mandatory, 
not a discretionary action.

Several comments requested that the 
open-ended beginning time for 
compliance under § 3163.4-1 of the 
proposed rulemaking be conformed to 
the 20-day or longer time frame 
appearing in § 3163.4-l(b) of the 
proposed rulemaking. These suggestions 
have not been adopted by the final 
rulemaking because there are a number 
of violations that must not be permitted 

Ao continue for 20 days, such as 
pollution and safety related violations, 
before corrective action is taken. When 
such occurances are detected, the 
Secretary must have the means to 
compel corrective action immediately. 
However, to the extent that Congress 
provided specific penalty authority in 
section 109 of the Federal Oil and Gas 
Royalty Management Act, the Secretary 
no longer needs to rely on the authority 
of then current mineral leasing laws. 
Therefore, the final rulemaking has been 
modified to make it clear that § 3163.4- 
1(a) penalties only will be used in cases 
where a violation requires corrective 
action in less than 20 days and there is a 
failure to do so within the time allowed. 
In addition, when such penalties are 
imposed, they will run through the 20th 
day of noncompliance when, if not 
corrected, a penalty under § 3163.4-l(b) 
will be instituted and will be effective 
from the date of the original notice. This 
will eliminate the appearance of double 
penalties for the same act or failure to 
correct a deficiency while providing 
continued authority to require prompt 
compliance when it is necessary.

One comment suggested that the 
phrase “or his/her representative” be 
removed from § 3163.4-l(a) as there is a 
question as to whether or not an 
"authorized representative” as defined 
in this part will have authority to issue 
orders to a lessee. The final rulemaking 
has adopted this suggestion and had 
deleted the language.

As previously stated, all 
administrative penalties now provide for 
a maximum amount as well as specific 
reference to additional actions which 
are to be instituted should the maximum 
be reached without the required 
abatement action.

Several comments advised that the 
complexity and inflexibility of § 3163.4- 
1(e) of the proposed rulemaking, 
redesignated § 3163.4—1(f) by the final 
rulpmaking, will make it difficult to 
apply and suggested that the 
methodology of penalty assessment 
more properly belongs in Bureau of Land 
Management internal guidance or, if it 
remains in thé regulation, that it should 
be clearly labeled as guidance rather
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than as the established standard.
Several comments suggested that the 
penalty provisions of section 109 of the 
Federal Oil and Gas Royalty 
Management Act are sufficiently 
detailed to stand by themselves, if 
recast in the form of regulations, and 
there is no need to amplify thereon as 
was done in the proposed rulemaking. 
On the other hand, several comments 
advised that the list of common 
violations compiled by the Director, 
Bureau of Land Management, should not 
be effective until published in the 
Federal Register for public comment and 
thus, by implication, be made a part of 
the regulations. The final rulemaking 
retains the basic penalty determination 
section of § 3163.4-1 (e) of the proposed 
rulemaking, except that subparagraph
(5) and proposed Table A are no longer 
needed since the $1,000 per day 
penalties have been eliminated by the 
final rulemaking. This necessitated 
redesignating all remaining penalty 
provisions and Tables in § 3163.4-l(e) of 
the final rulemaking. The first column of 
Penalty Conversion Table A in the final 
rulemaking, Table B in the proposed 
rulemaking, will now be used for 
penalties under both § § 3163.4-1 (a) and
(b).

If the level of penalties for failure to 
correct violations and method of 
calculating the levels is clearly stated in 
regulations, everyone involved will be 
better able to determine whether or not 
failure to correct a particular action is 
subject to penalty and whether the level 
of a penalty is appropriate. This should 
result in consistent, nationwide 
application. Further, the provisions of 
§ § 3463.4-1 (d) and (e) of the final 
rulemaking are very similar to the 
existing regulations of the Mine Safety 
and Health Administration in 30 CFR 
Part 100 and of the Office of Surface 
Mining in 30 CFR Part 845 for other 
mineral operations. Thus, nationwide 
consistency among mineral commodity 
operations with respect to penalties is 
promoted.

Several comments object to the 
inclusion of the "history of previous 
violations” provision appearing in 
§ 3163.4-1 (e)(4) of the proposed 
rulemaking and requested clarification 
or definition of the phrase "operator-by­
operator” and "lease-by-lease.” One 
comment advised that the Federal Oil 
and Gas Royalty Management Act does 
not authorize creation of a history file. 
One comment questioned which 
violations should be counted in such 
histories, i.e., any Incident of 
Noncompliance issued, or only those for 
which a penalty had been paid, and 
further, if any entry might be expunged

from the history when corrections have 
been made. Several comments suggested 
that if a history is to be compiled, a 36- 
month revolving history is too long and 
that it should not include more than 12 
months. Another issue raised by these 
comments was that the February 1,1983, 
commencement date is inappropriate, 
and that the starting date for the history 
should not be any earlier than the 
effective date of this final rulemaking. 
Finally, one comment advised that it is a 
point of law that any violation or failure 
to correct a violation must be 
adjudicated strictly upon the 
circumstances applicable to the 
individual case and that no other action, 
or inaction, of the person charged may 
affect that adjudication unless 
specifically related to the individual 
infraction at hand. The final rulemaking 
has not changed the language of 
§ 3163.4-l(e)(4) of the proposed 
rulemaking. The history of violation 
concept is referred to in section 101(b)(1) 
of the Act which outlines the duties of 
the Secretary of the Interior. It is agreed 
that it is pertinent to consider only the 
circumstances at hand in an individual 
matter to determine whether or not a 
specific failure to correct a violation has 
occurred and that other actions or 
inactions of the person charged with the 
violation should have no bearing upon 
that determination. However, it is 
equally appropriate, once a 
determination is made that failure to 
correct a violation has occurred, to 
include the past history of the person 
charged in calculating the level of 
penalty to be applied. Inasmuch as the 
Act requires only annual inspection, a 
12-month revolving period for history of 
violations would have no meaning, and 
a 3-inspection cycle is reasonable. The 
effective date of February 1,1983, is also 
reasonable as it is the first day of the 
month following the enactment of the 
Federal Oil and Gas Royalty 
Management Act. The lact of regulations 
in an intervening period should not 
derogate the Act’s provisions. Finally, 
the final rulemaking did not change the 
phrases “lease-by-lease” as was 
suggested by a few of the comments, but 
did replace the phrase “operator-by­
operator” with the phrase “lessee-by­
lessee” for consistency. The widest 
geographical boundary for accumulation 
of a history of violations is the lease and 
if there is more than one operator on 
that lease, the actions of one will have 
no bearing on the history of any of the 
others. In the case of transporters, there 
is no direct connection with any lease or 
lease boundary so the geographical 
boundary chosen was that of the various

districts of the Bureau of Land 
Management.

Several comments made the 
observation that the Federal Oil and 
Gas Royalty Management Act requires 
that notices of proposed penalties be 
sent by registered mail rather than by 
certified mail as prescribed in the 
proposed rulemaking. Several comments 
also suggested that the final rulemaking 
should prescribe that any such notice 
also be sent to the lessee of record, if 
different from the operator. The term 
"certified mail’̂  remains in the final 
rulemaking because the term “registered 
mail” as used in the Act has been 
interpreted to mean U.S. Postal Service 
mail service "Registered Mail, Return 
Receipt Requested” or "Certified Mail, 
Return Receipt Requested.”

The final rulemaking did not change 
this section to require that any violation 
notices be sent to the lessee, if other 
than the operator, because other 
sections of the existing regulation 
require service upon the lessee of 
record.

One comment requested that the 
phrase "or by contract or by 
Secretarially approved tribal ordinance” 
be added to § 3163.4-l(b)(9) of the 
proposed rulemaking, designated 
§ 3163.4—l(b)(10) in the final rulemaking, 
and the phrase "or other payment 
income” be added to the phrase "royalty 
income” where it appears in § 3163.4- 
1(d) (1), (2) and (3) of the proposed 
rulemaking. The final rulemaking did 
adopt another recommended change to 

. § 3163.4—1(b)(9) of the proposed 
rulemaking, redesignated §3163.4- 
l(b)(10) by the final rulemaking, which 
will accommodate tribal ordinances, but 
did not make the "contact” or "other 
payment” changes that were requested. 
The final rulemaking reflects only 
Bureau of Land Management authorities 
and responsibilities as they relate to 
operations per Secretarial Order No. 
3087, as amended.

Contract provisions negotiated by 
Indian tribes under the Indian Mineral 
Development Act of 1982 are more 
properly the subject matter of Title 25 of 
the Code of Federal Regulations and 
revenue collection is the responsibility 
of the Minerals Management Service.

Several comments suggested technical 
or clarification revisions not of a policy 
or substantive nature. Those suggestions 
are discussed individually as follows:

In § 3163.4-l(b)(2), the phrase 
"paragraph (1) of this paragraph” is 
confusing. The final rulemaking makes 
only a minor change in this paragraph 
for clarification because the phrase 
"corrective action is not taken” as used 
in section 109(h) of the Federal Oil and
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Gas Royalty Management Act has been 
interpreted to mean corrective action 
not completed. One comment suggested 
that the phrase “knowingly and 
willfully” more properly reflects the 
intent of Congress that does the phrase 
“knowingly or willfully” appearing in 
the Act and in § 3163.4-1 (b)(4) and
(b)(5) of the proposed rulemaking. The 
final rulemaking does not adopt the 
suggested change because the language 
of the proposed rulemaking follows the 
language of the Act which is clear. 
Another comment suggested that the 
word "compromise” in § 3163.4-l(b)(7) 
of the proposed rulemaking, 
redesignated § 3163.4-l(b)(8) by the 
final rulemaking, be changed to “remit” 
as specified in section 109(i) of the Act. 
The final rulemaking does not make the 
suggested change because the phrase 
“compromise or reduce” used in section 
109(g) of the Act seems overriding. One 
comment pointed out that the last 
sentence of § 3163.4-l(b)(7) of the 
proposed rulemaking seems out of 
context. After careful review of 
§ 3163.4-1 (b)(7) of the proposed 
rulemaking, the final rulemaking has 
added the final sentence of § 3163.4- 
1(b)(7) of the proposed rulemaking to 
§ 3163.5(c). One comment suggested that 
the term “in this title” appearing in 
§ 3163.4-l(b)(9) of the proposed 
rulemaking is much to narrow in scope 
and more properly should read “in any 
other provision of law.” This suggested 
change has been adopted by the final 
rulemaking but redesignated the section 
as § 3163.4—l(b)(10). Finally, one 
comment pointed out two errors in 
Penalty Conversion Table-A in 
§ 3163.4—1 (e) (5)(i) of the proposed 
rulemaking. However, as previously 
stated, this Table has been eliminated.
S ection  3163.5 A ssessm en ts an d  
ad m in istrativ e p en a ltie s .

Two comments suggested that 
§ 3163.5(a) of the proposed rulemaking 
be removed and § 3163.5(b) be 
renumbered as paragraph (a) since the 
comments had earlier suggested the 
removal of § 3163.3. The final 
rulemaking did not adopt the suggested 
changes since the final rulemaking did 
retain § 3163.3 for reasons previously 
discussed in this preamble.

The principal authors of this final 
rulemaking are Eddie R. Wyatt, Gilbert 
O. Lockwood and Stephen H. Spector, 
all of the Washington Office, Bureau of 
Land Management, assisted by field 
officials of the Colorado, New Mexico, 
and Wyoming State offices, and the 
Office of Legislation and Regulatory 
Management, Bureau of Land 
Management and the Office of the 
Solicitor, Department of the Interior.

The Department of the Interior has 
determined that this document is not a 
major rule under Executive Order 12291 
and does not have a significant 
economic effect on a substantial number 
of small entities under the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.).

Even though the final rulemaking 
establishes new and substantial 
penalties for violations of law, 
regulations, lease terms or directives, 
the cost or economic effect will be 
minimal or non-existent so long as 
lessees and operators comply with the 
existing requirements or take corrective 
action in a timely manner. Cooperative 
agreements with the States or Indian 
tribes, delegations of authority to the 
States or contractor performed 
inspections will have no economic effect 
or cost to industry as this final 
rulemaking only addresses who may be 
authorized to conduct various regulatory 
activities.

The final rulemaking imposes no 
additional recordkeeping or reporting 
requirements requiring additional 
clearance by the Office of Management 
and Budget. The change made to 
§ 3162.4-l(d) by the final rulemaking 
will reduce existing requirements for 
retention of well records. The 
information collection requirements 
have already been approved by the 
Office of Management and Budget and 
assigned clearance numbers 1004-0134, 
1004-0135,1004-0136,1004-0137 and 
1004-0138.

List of Subjects in 43 CFR Part 3160

Government contracts, Mineral 
royalties, Oil and gas exploration, Oil 
and gas production, Public lands—  
minerals resourcès, Indian lands—  
minerals resources, Reporting and 
recordkeeping requirements.

Under the authority of the Federal Oil 
and Gas Royalty Management Act of 
1982 (30 U.S.C. 1701) and Executive 
Order 12291 (46 F R 13193), Part 3160, 
Group 3100, Subchapter C, Chapter II of 
Title 43 of the Code of Federal 
Regulations is amended as follows.

Dated: August 15,1984.
Garry E. Carruthers,
A cting Secretary o f the Interior.

PART 3160—ONSHORE OIL AND GAS 
OPERATIONS

1. The authority citation for Part 3160 
is amended by adding the phrase “the 
Federal Oil and Gas Royalty 
Management Act of 1982 [30 U.S.C.
1701]; and the Indian Mineral 
Development Act of 1982 [25 U.S.C. 
2102].”

§3160.0-5 [Amended]
2. Section 3160.0-5 is amended by:
A. Adding the term Authorized 

Representative to read:
Authorized Representative. Any 

entity or individual authorized by the 
Secretary to perform duties by 
cooperative agreement, delegation, or 
contract.

B. Adding the term Federal Lands to 
read:

Federal Lands. All lands and interests 
in lands owned by the United States 
which are subject to the mineral leasing 
laws, including mineral resources or 
mineral estates reserved to the United 
States in the conveyance of a surface or 
nonmineral estate.

C. Revising the term Lease to read:
Lease. Any contract, profit-share

arrangement, joint venture, or other 
agreement issued or approved by the 
United States under a mineral leasing 
law that authorizes exploration for, 
extraction of, or removal of oil or gas.

D. Removing the term Leased Lands, 
Leasehold;

E. Adding the term Lease Site to read:
Lease Site. Any lands, including the

surface of a severed mineral estate, on 
which exploration for, or extraction and 
removal of, oil or gas is authorized 
pursuant to a lease.

F. Revising the term Lessee to read:
Lessee. The party authorized by or

through a lease or an approved 
assignment thereof, to explore for, 
develop and produce oil and gas on the 
lease site in accordance with the lease 
terms, regulations, and law. For 
convenience of reference throughout this 
part, the term lessee also refers to and 
includes the owners of approved 
operating rights and designated 
operators.

G. Adding the term Person to read:
Person. Any individual, firm,

corporation, association, partnership, 
consortium or joint venture.

3. A new § 3161.3 is added to read:

§3161.3 Inspections.
(a) The authorized officer shall 

establish procedures to ensure that each 
Federal and Indian lease site which is 
producing or is expected to produce 
significant quantities of oil or gas in any 
year or which has a history of 
noncompliance with applicable 
provisions of law or regulations, lease 
terms, orders or directives shall be 
inspected at least once annually. 
Similarly, each lease site on non-Federal 
or non-Indian lands subject to a formal 
agreement such as a unit or 
communitization agreement which has 
been approved by the Department of the 
Interior and in which the United States



37364 Federal Register / Vol. 49, No. 185 / Friday, September 21, 1984 /  Rules and Regulations

or the Indian lessors share in production 
shall be inspected annually whenever 
any of the foregoing criteria are 
applicable.

(b) In accomplishing the inspections, 
the authorized officer may utilize Bureau 
Personnel, may enter cooperative 
agreements with States of Indian Tribes, 
may delegate the inspection authority to 
any State, or may contract with non- 
Federal'Governmental entities. Any 
cooperative agreement, delegation or 
contractual arrangement shall not be 
effective without concurrence of the 
Secretary and shall include applicable 
provisions of the Federal Oil and Gas 
Royalty Management Act.

§3162.1 [Amended]
4. Section 31624 is amended by 

designating the existing paragraph as 
paragraph (a) and adding new 
paragraph (b) and (c) to read:

(b) The lessee shall permit properly 
identified authorized representatives to 
enter upon, travel across and inspect 
lease sites and records normally kept on 
the lease pertinent thereto without 
advance notice. Inspections normally 
will be conducted during those hours 
when responsible persons are expected 
to be present at the operation being 
inspected. Such permission shall include 
access to secured facilities on such lease 
sites for the purpose of making any 
inspection or investigation for 
determining whether there is compliance 
with the mineral leasing laws, the 
regulations in this part, and any 
applicable orders notices or directives.

(c) For the purpose of making any <• 
inspection or investigation, the 
Secretary or his authorized 
representative shall have the same right 
to enter upon or travel across any lease 
site as the lessee or operator has. 
acquired by purchase, condemnation or 
otherwise.

§ 3162.4-1 [Amended]
5. Section 3162.4-1 is amended by:
A. Amending paragraph (a) by 

removing the phrase "disposition of 
leasehold products” from the first 
sentence;

B. Revising paragraph (c) to read:
(c) Not later than the 5th business day 

after any well begins production on 
which royalty is due anywhere on a 
lease site or allocated to a lease site, or 
resumes production in the case of a well 
which has been off production for more 
than 90 days, the operator shall notify 
the authorized officer by letter or sundry 
notice, Form 3160-5, or orally to be 
followed by a letter or sundry notice, of 
the date on which such production has 
begun or resumed.

C. Adding a new paragraph (d) to 
read:

(d) All records and reports required 
by this section shall be maintained for 6 
years from the date they were 
generated. In addition, if the Secretary, 
or his/her designee notifies the 
recordholder that the Department of the 
Interior has initiated or is participating 
in an audit or investigation involving 
such records, the records shall be 
maintained until the Secretary, or his/ 
her designee, releases the recordholder 
from the obligation to maintain such 
records.

§3162.7-1 [Amended]
6. Section 3162.7-1 is amended by:
A. Revising paragraphs (c) and (d) to 

read:
(c) (1) Any person engaged in 

transporting by motor vehicle any oil 
from any lease site, or allocated to any 
such lease site, shall carry on his/her 
person, in his/her vehicle, or in his/her 
immediate control, documentation 
showing at a minimum; the amount, 
origin, and intended first purchaser of 
the oil.

(2) Any person engaged in 
transporting any oil or gas by pipline 
from any lease site, or allocated to any 
lease site, shall maintain documentation 
showing, at a minimum, the amount, 
origin, and intended first purchaser of 
such oil or gas.

(3) On any lease site, any authorized 
representative who is properly identified 
may stop and inspect any motor vehicle 
that he/she has probable cause to 
believe is carrying oil from any such 
lease site, or allocated to such lease site, 
to determine whether the driver 
possesses proper documentation for the 
load of oil.

(4) Any authorized representative who 
is properly identified and who is  
accompanied by an appropriate law 
enforcement officer, or an appropriate 
law enforcement officer alone, may stop 
and inspect any motor vehicle which is 
not on a lease site if he/she has 
probable cause to believe the vehicle is 
carrying oil from a lease site, or 
allocated to a lease site, to determine 
whether the driver possesses proper 
documentation for the load of oil.

(d} The lessee shall conduct 
operations in such a manner as to 
prevent avoidable loss of oil and gas. A 
lessee shall be liable for royalty 
payments on oil or gas lost or wasted 
from a lease site, or allocated to a lease 
site, when such loss or waste is due to 
negligence on the part of the lessee of 
such lease, or due to the failure of the 
lessee to comply with any regulation, 
order or citation issued pursuant to this 
part.

B. Adding a new paragraph (f) to read:
(f) Any records generated under this 

section shall be maintained for 6 years 
from the date they were generated or, if 
notified by the Secretary, or his 
designee, that such records are involved 
in an audit or investigation, the records 
shall be maintained until the 
recordholder is released by the 
Secretary from the obligation to 
maintain them.

§ 3162.7-2 [Amended]
7. Section 3162.7-2 is amended by 

removing from the beginning of the first 
paragraph the figure "(a)” and by 
removing paragraph (b) in its entirety.

§3162.7-3 [Amended]
8. Section 3162.7-3 is amended by 

removing from the beginning of the first 
paragraph thé figure “(a)” and by 
removing paragraph (b) in its entirety.

9. Section 3162.8 is amended by 
adding new paragraphs (e), (f) and (g) to 
read:

§ 3162.8 Confidentiality.
* * * * *

(e) Trade secrets, proprietary and 
other confidential information obtained 
pursuant to this part shall be made 
available to States and Indian Tribes 
upon their request for the purpose of 
conducting an investigation if:

(1) such State or Indian Tribe consents 
in writing to restrict the dissemination of 
the information to those who are 
directly involved in an investigation 
under a cooperative agreement 
approved by the Secretary, and who 
need to know;

(2) such State or Indian Tribe accepts 
liability for wrongful disclosure;

(3) in the case of a State, such State 
demonstrates that such information is 
essential to the conduct of an 
investigation or to litigation; and

(4) in the case of an Indian Tribe, such 
Tribe demonstrates that such 
information is essential to the conduct 
of an investigation and waives 
sovereign immunity by express consent 
for wrongful disclosure by such Tribe.

(f) The United States shall not be 
liable for the wrongful disclosure by any 
individual, State, or Indian Tribe of any 
information provided to such individual, 
State, or Indian Tribe pursuant to any 
cooperative agreement or a delegation.

(g) Whenever any individual, State or 
Indian Tribe has obtained possession of 
information pursuant to a cooperative 
agreement or any individual or State has 
obtained possession of information 
pursuant to a delegation of authority, the 
individual shall be subjectto the same 
provisions of law with respect to the
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disclosure of such information as would 
apply to an officer or employee of the 
United States or of any Department or 
agency thereof and the State or Indian 
tribe shall be subject to the same 
provisions of law with respect to the 
disclosure of such information as would 
apply to the United States or any 
Department or agency thereof. No State 
or State officer or employee who 
receives trade secrets, proprietary 
information or other confidential 
information under Title II of the Federal 
Oil and Gas Royalty Management Act 
may be required to disclose such 
information under State Law.

§ 3163.3 [Amended]
10. Section 3163.3 is amended by 

amending paragraph (e) by removing the 
last sentence of the introductory 
paragraph and by inserting immediately 
prior to the figure “$100” the phrase "or 
a production facility,”.

§ 3163.4 [Amended]
11. Section 3163.4 is amended by 

removing all after the title and by 
adding new section 3163.4-1 and 3163.4- 
2 to read:

§ 3163.4-1 Administrative penalties.
(a) Mineral Leasing Act (1) Whenever 

a lessee fails to comply with any 
provisions of the lease, the regulations 
in this part, applicable orders or notices, 
or any other appropriate orders of the 
authorized officer, the authorized officer 
shall give the lessee notice in writing to 
remedy any defaults or violations.

(2) If there is a failure to complete the 
necessary remedial action within the 
time and in the manner prescribed by 
the notice, the lessee shall be liable for a 
penalty of not more than $500 per day 
for each day the violation continues 
beyond the date specified in the notice 
through the 20th day of such 
noncompliance.

(3) A penalty shall be imposed under 
paragraph (a] of this section for the 
failure to abate violations which .are 
required to be corrected in less than 20 
days from the date of the report or 
notice.

(4) A notice of proposed penalty shall 
be issued and served by personal 
service by an authorized officer or by 
certified mail. Service shall be deemed 
to occur when received or 5 days after 
the date it is mailed, whichever is 
earlier. Any person may designate a 
representative to receive any notice on 
their behalf. Any person authorized by 
the lessee to submit reports, notices, 
affidavits, records, or other information 
required by regulations in this part or 
who is authorized by the lessee to 
conduct or supervise operations subject

to regulations in this part may receive 
the notices. If no designation pertaining 
to that lease has been filed, the notice 
shall be served as previously described. 
A person charged with a violation and 
served with a notice of civil penalty 
under this paragraph may request a 
technical and procedural review under 
§ 3165.3 of this title within 10 working 
days of receipt of the notice. Such 
review shall be limited to the issues of 
whether a violation actually existed 
and, if so, whether the gravity attached 
to the violation was appropriate, and 
whether a reasonable abatement period 
was prescribed. Within 30 days of 
service of a notice of penalty, or within 
15 days of receipt of the decision on the 
technical and procedural review, 
whichever is later, the person charged 
shall either file an appeal pursuant to 
part 4 of this title or pay the civil 
penalty.

(b) Federal Oil and Gas Royalty 
Management Act (1) Whenever a lessee 
fails or refuses to comply with any 
applicable requirements of the Federal 
Oil and Gas Royalty Management Act, 
any mineral leasing law, any rule or 
regulation thereunder, or the terms of 
any lease or permit issued thereunder, 
the authorized officer shall notify the 
lessee in writing of the violation, unless 
the violation was discovered and 
reported to the authorized officer by the 
liable person or the notice as previously 
issued under paragraph (a) of this 
section. If the violation is not corrected 
within 20 days of such notice or report, 
or such longer time as the authorized 
officer may agree to in writing, the 
lessee shall be liable for a civil penalty 
of up to $500 per violation for each day 
such violation continues, dating from the 
date of such notice or report. This notice 
shall be issued and served by personal 
service by an authorized officer or by 
certified mail. Service shall be deemed 
to occur when received or 5 days after 
the ,date it is mailed, whichever is 
earlier.

(2) If the violation specified in 
paragraph (b)(1) of this paragraph is not 
corrected within 40 days of such notice 
or report, or a longer period as the 
authorized officer may agree to in 
writing, the lessee shall be liable for a 
civil penalty of not more than $5,000 per 
violation for each day the violation 
continues, not to exceed a maximum of 
60 days, dating from the date of such 
notice or report.

(3) In the event the authorized officer 
agrees to an abatement period of more 
than 20 days, the date of notice shall be 
deemed to be 20 days prior to the end of 
such longer abatement period for the 
purpose of civil penalty calculation.

(4) Whenever a transporter fails to 
permit inspection of proper 
documentation by any authorized 
representative, as provided in § 3162.7- 
1(c) of this title, the transporter shall be 
liable for a civil penalty of up to $500 
per day for the violation, not to exceed a 
maximum of 20 days, dating from (he 
date of notice of the failure to permit 
inspection and continuing until the 
proper documentation is provided.

(5) Any person who:
(i) Fails or refuses to permit lawful 

entry or inspection authorized by
§ 3162.1(b) of this title; or

(ii) Knowingly or willfully fails to 
notify the authorized officer by letter or 
Sundry Notice, form 3160-5, or orally to 
be followed by a letter or Sundry Notice, 
not later than the 5th business day after 
any well begins production on which 
royalty is due, or resumes production in 
the case of a well which has been off of 
production for more than 90 days, from a 
well located on a lease site, or allocated 
to a lease site, of the date on which such 
production began or resumed; shall be 
liable for a civil penalty of up to $10,000 
per violation for each day such violation 
continues, not to exceed a maximum of 
20 days.

(6) Any person who:
(i) Knowingly or willfully prepares, 

maintains or submits false, inaccurate or 
misleading reports, notices, affidavits, 
records* data or other written 
information required by this part; or

(ii) Knowingly or willfully takes or 
removes, transports, uses or diverts any 
oil or gas from any Federal of Indian 
lease site without having valid legal 
authority to do so; or

(iii) Purchases, accepts, sells, 
transports or conveys to another any oil 
or gas knowing or having reason to 
know that such oil or gas was stolen or 
unlawfully removed or diverted from a 
Federal of Indian lease site; shall be 
liable for a civil penalty of up to $25,000 
per violation for each day such violation 
continues, not to exceed a maximum of 
20 days.

(7) (i) Notice of violation imposed by 
the authorized officer under this section 
shall be by personal service or by 
certified mail. Any person may 
designate a representative to receive 
any notice of their behalf. Any person 
who is authorized by the lessee to 
submit reports, notices, affidavits, 
records data or other information 
required by this part or who is 
authorized by the lessee to conduct or 
supervise operations subject to 
regulations in this part may receive the 
notices. If no designation has been filed, 
the notice shall be served as previously 
described.
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(ii) A person charged with a violation 
and served with a notice of civil penalty 
may request a technical and procedural 
review under §,3165.3 of this title within
10 working days of receipt of the notice. 
Such review shall be limited to the 
issues of whether a violation actually 
existed and, if so, whether the gravity 
attached to the violation was 
appropriate, and whether a reasonable 
abatement period was prescribed. 
Within 30 days of service of a notice of 
penalty, or within 15 days of receipt of 
the decision on the technical and 
procedural review, whichever is later, 
the person charged shall either request a 
hearing on the record or pay the civil 
penalty. A request for a hearing shall be 
filed within the time allowed in the 
office of the State Director having 
jurisdiction of the lands covered by the 
lease. No civil penalty shall be assessed 
under this section until the person 
charged with the violation has been 
given the opportunity for a hearing on 
the record under Part 4 of this title.

(8) On a case-by-case basis, the 
Secretary may compromise or reduce 
civil penalties under paragraph (b) of 
this section. In compromising or 
reducing the amount of a civil penalty 
under paragraph (b) of this section, the 
Secretary shall state on the record the 
reasons for his/her determinations.

(9) Any person who has requested a 
hearing in accordance with paragraph 
(b)(7) of this section and who is 
aggrieved by a final order of the 
Secretary under thi3 section may seek 
review of such order in the United 
States District Court for the judicial 
district in which the alleged violation 
occurred. Review by the district court 
shall be on the administrative record 
only and not de novo. Such an action 
shall be barred unless filed within 90 
days after the Secretary’s final order.

(10) Civil penalties provided by this 
section shall be supplemental to, and 
not in derogation of, any other penalties 
or assessments for noncompliance in 
any other provision of law.

(11) If the violation continues beyond 
the 60-day maximum specified in 
paragraph (b)(2) of this section or 
beyond the 20-day maximum specified 
in paragraphs (b)(5) and (b)(6) of this 
section, lease cancellation proceedings 
shall be initiated under either Title 43 or 
Title 25 of the Code of Federal 
Regulations.

(12) If the violation continues beyond 
the 20-day maximum specified in 
paragraph (b)(4) of this section, the 
District Manager shall revoke the 
transporter’s authority to remove crude
011 or other liquid hydrocarbons from 
any Federal or Indian lease under the 
authority of that District Manager or to

remove any crude oil or liquid 
hydrocarbons allocated to such lease 
site. This revocation of the transporter’s 
authority shall continue until 
compliance is achieved and the related 
penalty paid.

(c) If any person fails to pay an 
assessment of a civil penalty under 
paragraph (b) of this section after the 
order making the assessment has 
become a final order, and if such person 
does not file a petition for judicial 
review in accordance with this subpart, 
or, after a court in an action brought 
under this subpart has entered a final 
judgment in favor of the Secretary, the 
court shall have jurisdiction to award 
the amount assessed plus interest from 
the date of the expiration of the 90-day 
period provided by paragraph (b)(9) of 
this section. Judgment by the court shall 
include an order to pay.

(d) The common drilling, production 
and abandonment related violations are 
categorized into 3 noncompliance 
ranges. The category for any violation is 
the gravity level to be used for that 
violation. Based on individual 
circumstances and with the appropriate 
documentation, the gravity of a violation 
may be upgraded or downgraded by 1 
level. The Director shall establish a 
detailed list of potential violations. The 
violations shall be either:

(1) A minor violation which does not 
affect the safety of the workplace, nor 
does it degrade the environment or 
affect the amount of royalty income; or

(2) A moderate violation, which if left 
uncorrected, may eventually affect the 
safety of the workplace, degrade the 
environment and/or affect royalty 
income; or

(3) A major violation which has the 
immediate potential to affect the safety 
of the workplace, degrade the 
environment and/or affect the royalty 
income.

(e) Determination of Penalty Amount 
for paragraphs (a) and (b) of this section 
are as follows:

(1) The amount of the administrative 
penalty proposed shall be based upon 
the formula set forth in this subsection. 
The formula is based on 2 criteria: i.e., 
the gravity of the violation; and the 
lessee’s or transporter’s history of 
previous violations;

(2) The appropriate number of penalty 
points shall be assigned to each 
criterion using the appropriate tables as 
denoted and the 2 numbers shall then be 
totaled, and the point accumulation 
converted into a dollar per day amount 
by using Penalty Conversion Table A, B, 
C or D, as appropriate, and the amounts 
added, if necessary.

(3) Table I—Gravity of the Violation:

Classification Penalty
points

Minor violations........
Moderate violations. 
Major violations___

11
41
71

(4) Table II—Lessee’s or Transporter’s 
History of Past Violations:

Minor violations__ ............. Number x  V4 = ______________
Moderate violations..........  Numfcerx2=........................... .
Major violations....... ......... Numberx5=....... ......................

Total—(rounded down to the nearest whole number) 
(maximum of 29).

History of previous violations 
standards. History is based on the 
number of violations issued in a 
preceding 36-month period beginning 
February 1,1983. The history of previous 
violations may account for a maximum 
of 29 penalty points. The penalty points 
shall be calculated on an lessee-by­
lessee and lease-by-lease basis and, in 
the case of transporters, on a 
transporter-by-transporter basis within 
the jurisdictional area of each Bureau of 
Land Management District Office.

(5) Penalty Conversion Table—A 
(Lessees):

(i) The following penalty conversion 
tables are for violations not corrected 
within the time allowed in paragraph (a) 
of this section, or by the 20th day under 
paragraph (b)(1) of this section, or by the 
40th day under paragraph (b)(2) of this 
section or such other time period as the 
authorized officer may specify and shall 
be used to convert the accumulation of 
penalty points from Tables I and II 
above to the appropriate dollar per day 
proposed penalty.

Penalty Conversion  Table—A

Points

Not
corrected 
for up to 
40 days- 
penalty/ 
dollars 
per day 
under 
para­

graph (a) 
and/or 

#>)

Not
corrected 

in 40 
days— 

penatiy/ 
dollars 
per day

40........................................................ 75 750
41.............. .......................................... 79 790
42............................... ............... ........ 82 820
43............................................... ......... 86 860
44.................. ..... ..... .......................... 89 890
45........ ............................................... 93 930
46...................................................... .. 97 970
4 7 ........... ................. ................... ... - 101 1,010
48........................................................ 105 1,050
49........................................................ 109 1,090
50........................................................ 113 1,130
51..............................’.......................... 117 1,170
52........................................................ 122 1,220
53........................................................ 126 1,260
54...7I___.... ..— • 131 1,310
55....................................................... 135 1,350
56...................... .. ............................... 140 1,400
57____________________ __ _____ 145 1,450
58........................................................ 150 1,500
59------------- ---------------------------------- 156 1,560
60........................................................ 160 1,600
61........................................................ 166 1,660
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Penalty Conversion Table—A—Continued

Points

Not
corrected 
for up to 
40 days- 
penalty/ 
dollars 
per day 
under 
para­

graph (a) 
and/or

<b>

Not
corrected 

in 40 
days— 

penatly/ 
dollars 
per day

62....
63.. ..
64.. ..
65.. ..
66.. ..
67.. ..
68.. ..
69.. ..
70.. .. 
71 — 
72—
73.. „
74.. ..
75.. ..
76.. ..
77.. .
78.. ..
79.. ..
80.. .. 
81 —  

82....
83—
84—
85—
86—
87.. .. 
88—

89.. ..
90.. ..
91.. ..
92—
93—
94—
95.. .. 
96—
97.. ..
98.. .. 
99— 
100.

171 1,710
177 1,770
182 1,820
188 1,880
194 1,940
200 2,000
206 2,060
212 2,120
218 2,180
225 2.250
233 2,330
243 2,430
2 50 2,500
258 2,580
266 2,660
274 2,740
282 2,820
290 2,900
298 2,980
306 3,060
315 3,150
323 3,230
332 3,320
340 3,400
349 3,490
358 3,580
367 3,670
376 3,760
385 3,850
395 3,950
405 4,050
415 4,150
425 4,250
435 4,350
448 4,480
461 4,610
474 4,740
487 4,870
500
__

5,000

(ii) In order to focus particularly on 
serious violations, while also 
considering an operator’s past 
compliance history, no dollar penalty 
shall be proposed for violations totaling 
less than 40 penalty points.

(6) Penalty Conversion Table A 
(Transporters):
The amount of the proposed civil 
penalty for failure of a transporter to 
permit inspection of proper 
documentation required by paragraph 
(b)(4) of this section shall be determined 
b y  formula based on the following 
criteria: i.e., the violation shall be 
considered a major violation (see Table 
I): and the transporter’s history of 
previous violations (see Table II). 
Penalty points shall be assigned to each 
criterion and the 2 numbers shall then 
be totaled, and the point accumulation 
converted to a dollar per day amount by 
using the first column of "Penalty 
Conversion Table A”

(7) Penalty Conversion Table (B):
(i) The amount of the proposed civil

penalty for violation of paragraph (b)(5) 
o f  this section shall be determined by 
the formula based on the following

criteria: i.e., the specific violation (Table 
III); and the lessee’s history of previous 
violations (Table II).

(ii) Penalty points shall be assigned to 
each criterion and the 2 numbers shall 
then be totaled, and the point 
accumulation converted to a dollar per 
day amount by using "Penalty 
Conversion Table B.”

Table III—Type of V iolation

Violation Penalty
points

Fail to permit entry upon the leasehold..................... 70
Fails to permit inspection........................................... 60
Knowingly or wilifutly fails to notify after well begins 

or resumes production by the 5th business day 
thereafter.................... ........................................... 65

(iii) The following penalty conversion 
table shall be used to convert the 
accumulation of penalty points from 
Tables II and III to the appropriate per 
day proposed monetary penalty.

Penalty Conversion  Table—B

(8) Penalty Conversion Table—C:
(i) The amount of the proposed civil 

penalty for violations of paragraph (b)(6) 
of this section shall be determined by 
the formula based on the following 
criteria: i.e., the specific violation (Table 
IV); and the lessee’s history of previous 
violations (Table II).

(ii) Penally points shall be assigned to 
each criterion and the 2 numbers shall 
then be totaled, and the point 
accumulation converted to a dollar per 
day amount by using “Penalty 
Conversion Table—C.”

Table IV—Type of V iolation

Violation Penalty
points

Knowingly or willfully prepares, maintains or sub-
70

Knowingly or willfuly prepares, maintains or submits 
inaccurate written information................................. 60

Knowingly or willfully removes, uses or diverts oil 
or gas from any lease without having legal 
authority to do so................................... ................ 70

Purchases, accepts, sells, transport or conveys ta  
another any oil or gas knowing or having reason 
to know that such oil or gas was stolen or 
unlawfully removed or diverted............................... 70

(iii) The following penalty conversion 
table shall be used to convert the 
accumulation of penalty points from 
Tables II and IV to the appropriate per 
day proposed monetary penalty.

Penalty Conversion Table—C

6 0 .....................
61.. ....................
6 2 .....................
6 3  ...............—.
6 4  .................
6 5  .. ............
66 ..„............
6 7  .................
68 .................
6 9  .................
70  ...............
7 1  ... .............
7 2  _;.............
7 3  ............ .
7 4  ............
7 5  .................
7 6  ... .............
7 7  ....... .........
7 8  .................
7 9  .................
8 0  .................
8 1 ___ ......____
8 2 .....................
8 3  .................
8 4   ____ —
8 5  ...... ..........
86 ________
8 7  ___ ____
88 .................
8 9  .................
9 0  .................
9 1  ________
9 2  .............. ........................................................................
9 3  ________
94  .................
9 5  _______ _
9 6  ........... ......
9 7  ................
9 8  _________
9 9  .................
100 and above.

Points
Penalty
dollars

per
day

9,000
9.300
9.600
9,925

10.250
10.550
10.900
11.225
11.550
11.900
12.250 
12,600 
12,950 
13,325
13.700 
14,075 
14,450 
14,825 
15,200 
15,600 
16,000 
16,400 
16,800
17.225 
17,650
18.050
18.500 
18,925 
19,350 
19,800
20.250
20.700 
21,150 
21,625 
22,100 
22,575
23.050 
23,525
24.000
24.500
25.000

§ 3163.4-2 Criminal penalties.
Any person who commits an act for 

which a civil penalty is provided in 
§ 3163.4-l(b)(6) of this title shall, upon 
conviction, be punished by a fine of not
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more than $50,000 or by imprisonment 
for not more than 2 years or both.

12. Section 3163.5 is amended by:
A. Revising the title and paragraphs 

(a) and (b) to read:

§ 3163.5 Assessments and administrative 
penalties.

(a) Assessments made under § 3163.3 
of this title are due upon issuance and 
shall be paid within 30 days of receipt of 
certified mail written notice or personal 
service, as directed by the authorized 
officer in the notice. Failure to pay 
assessed damages timely will be subject 
to late payment charges as prescribed 
under Title 30 CFR Group 202.

(b) Administrative penalties under 
§ 3163.4-1 of this title shall be paid 
within 30 days of completion of any

final order of the Secretary or the final 
order of the Court.

B. Adding to the end of paragraph (c) 
the sentence “The amount of any civil 
penalty under § 3163.4-l(b) of this title, 
as finally determined, may be deducted 
from any sums owing by the United 
States to the person charged.”

13. A new § 3163.6 is added to read as 
follows:

§ 3163.6 Injunction and specific 
performance.

(a) In addition to any other remedy 
under this part or any mineral leasing 
law, the Attorney General of the United 
States or his designee may bring a civil 
action in a district court of the United 
States to:

(1) restrain any violation of the 
Federal Oil and Gas Royalty and . 
Management Act or any mineral leasing 
law of the United States; or

(2) compel the taking of any action 
required by or under the Act or any 
mineral leasing law of the United States.

(b) A civil action described in 
paragraph (a) may be brought only in 
the United States district court of the 
judicial district wherein the act, 
omission or transaction constituting a 
violation under the Act or any other 
mineral leasing law occurred, or 
wherein the defendant is found or 
transacts business.
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