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Signed at Washington, D.C., this 30th day 
of July 1984.
Patrick J. O’Keefe
Deputy Assistant Secretary for Employment 
Training.
[FR Doc. 84-20916 Filed 8-7-84; 8:45 am]
BILLING CODE 4510-30-M

ENVIRONMENTAL PROTECTION 
AGENCY

21 CFR Part 193
[FAP 3H 5383/R 691; O P P -F R L -264 8 -2 ]

Tolerances for Pesticides in Food 
Administered by the Environmental 
Protection Agency; Cyano(3- 
PhenoxyphenylJMethyi 4-Chioro- 
Af pha-( 1 -Methy lethy IJBenzeneacetate
a g e n c y : Environmental Protection 
Agency (EPA). 
a c t io n : Final rule.

s u m m a r y : This rule establishes a food 
additive regulation to permit residues of 
the insecticide cyano(3- 
phenoxyphenyljmethyl 4-chloro-alpha- 
(l-methylethyl)benzeneacetate in or on 
food items in food handling 
establishments where food and food 
products are held, processed, or 
prepared. This regulation to establish 
the maximum permissible level for 
residues of the insecticide in or on food 
commodities was requested by the 
McLaughlin Gormley King Company. 
EFFECTIVE DATE: August 8, 1984. 
a d d r e s s : Written objections identified 
by the document control number [FAP 
3H5383/R691J may be submitted to the: 
Hearing Clerk (A-110), Environmental 
Protection Agency, Rm. 3708, 401 M St., 
SW., Washington, D.C. 20460.
FOR FURTHER INFORMATION CONTACT: 
Timothy A. Gardner, Product Manager 

(PM) 17, Registration Division (TS- 
767C), Office of Pesticide Programs, 
Environmental Protection Agency, 401 
M St., SW.( Washington, D.C. 20460. 

Office location and telephone number: 
Rm. 207, C M #2,1921 Jefferson Davis 
Highway, Arlington, VA 22202 (703- 
557-2690).

SUPPLEMENTARY INFORMATION: EPA 
issued a notice published in the Federal 
Register of March 16,1983 (48 FR 11161) 
which announced that the McLaughlin 
Gormley King Company, 8810 Tenth 
Ave. N., Minneapolis, MN 55427, had 
submitted food additive petition 3H5383 
proposing to amend 21 CFR Part 193 by 
establishing a regulation permitting 
residues of the insecticide cyano(3- 
phenoxyphenyl)methyl 4-chIoro-alpha- 
(l-methylethyl)benzeneacetate in or on 
food items (other than those already

covered by a higher tolerance as a result 
of use on growing crops) in food 
handling establishments where food and 
food products are held, processed, or 
prepared at 0.05 part per million. No 
comments were received by the Agency 
in response to the notice of filing.

The data submitted in the petition and 
other relevant material have been 
evaluated. The toxicological data 
considered in support of the tolerance 
include an acute oral rat toxicity study 
with median lethal dose (LDso) of 1 to 3 
grams (g)/kilogram (kg) of body weight 
(bw) (water vehicle) and 450 milligrams 
(mg)/kg of bw (dimethylsulfoxide 
(DMSO) vehicle); a 90-day dog feeding 
study with a no-observed-effect level 
(NOEL) of 500 ppm (highest dose tested); 
a 90-day rat feeding study with a NOEL 
of 125 ppm; an 18-month mouse feeding 
study with a NOEL of less.than 100 ppm 
with no oncogenic effects at the highest 
level fed (3,000 ppm); a 24-month mouse 
feeding study with a NOEL of 10 to 50 
ppm for males and 50 to 250 ppm for 
females (no oncogenic effects were 
noted at 1,250 ppm, the highest dose 
tested); a 24-month rat feeding study 
that demonstrated no oncogenic effects 
at 1,000 ppm (only level tested; 
significantly decreased body weight was 
observed at this dose level); a 2-year rat 
feeding study with a NOEL of 250 ppm 
(highest level fed)—no oncogenic effects 
were observed; a 3-generation rat 
reproduction study with a NOEL of 250 
ppm (highest ldvel fed); teratology 
studies (in mice and rabbits, both 
negative at the highest level dose of 50 
mg/kg of bw/dayj; and the following 
mutagenicity studies: Mouse dominant 
lethal (negative at 100 mg/kg of bw, 
which was ;the highest level fed); mouse 
host-mediated bioassay (negative at 50 
mg/kg of bw, which was the highest 
level fed); AMES test in vitro (negative); 
and bone marrow cytogenic study in the 
Chinese hamster (negative at 2$ mg/kg 
of bw). The following studies assessing 
neurological effects were performed: A 
hen study negative at 1.0 g/kg of bw for 
5 days, repeated at 21 days; a rat (8-day) 
acute study with a NOEL of 200 mg/kg 
of bw; a 15-month rat feeding study 
which resulted in a systemic NOEL of 
500 ppm and a NOEL of 1,500 ppm with 
respect to nerve damage.

The acceptable daily intake (ADI) is 
calculated to be 0.1250 mg/kg/day 
based on the 2-year rat feeding study 
and using a 100-fold safety factor. The 
maximum permissible intake (MPI) has 
been calculated to be 7.5000 mg/day (60 
kg). Approval of the tolerances for food 
handling establishments where food and 
food products are held, processed, or 
prepared would result in a theoretical 
maximum residue contribution (TMRC)

of 2.3112 mg/day (1.5 kg) and utilize 
30.82 percent of the ADI.

The nature of the residue is 
adequately understood for this use, and 
an adequate analytical method, gas 
chromatography, is available for 
enforcement purposes.

There are currently no regulatory 
actions pending against the continued 
registration of this pesticide and no 
other considerations are involved in 
establishing this tolerance.

The pesticide is considered useful for 
the purpose for which the regulation is 
sought. It is concluded that the pesticide 
may be safely used in the prescribed 
manner when such use is in accordance 
with the label and labeling registered 
pursuant to the Federal Insecticide, 
Fungicide, and Rodenticide Act (FIFRA), 
as amended (86 Stat. 973, 89 Stat. 751, 
U.S.C. 135(a) et seq.). Therefore, the 
regulation is established as set forth 
below.

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291.

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
534, 94 Stat. 1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new food or 
feed additive levels, or conditions for 
safe use of additives, or raising such 
food or feed additive levels do not have 
a significant economic impact on a 
substantial number of small entities. A 
certification statement to this effect was 
published in the Federal Register of May 
4,1981 (46 FR 24945).
(Sec. 409(c)(1), 72 Stat. 1786 (21 U.S.C. 
346(c)(1))) f

List of Subjects in 21 CFR Part 193

Food additives, Pesticides and pests.
Dated: July 30,1984.

Steven Schatzow,
Director, Office of Pesticide Programs.

PART 193—[AMENDED]

Therefore, 21 CFR Part 193 is 
amended by adding a new § 193.97 to 
read as follows:

§ 193.97 Cyano(3-phenoxyphenyl)m ethyl
4-chloro-alpha-(1-
m ethylethyl)benzeneacetate.

(a) A food additive tolerance of 0.05 
ppm is established for residues of 
insecticide cyano(3- 
phenoxyphenyljmethyl 4-chloro-alpha- 
(l-methylethyl)benzeneacetate as 
follows:

(1) In or on all food items (other than 
those already covered by a higher 
tolerance as a result of use on growing
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crops) in food handling establishments 
where food and food products are held, 
processed, or prepared.

(2) Application shall be limited to 
space treatment with a maximum of 0.5 
fl. oz. of a 0.05 percent active ingredient 
solution per 1,000 cu. ft. of space, or as a 
contact spray applied as a coarse wet 
spray at a maximum of 1 gallon of a 0.2 
percent active ingredient solution per 
1,000 sq. ft. of surface. Food must be 
removed or covered during treatment. 
Spray should not be applied directly to 
surfaces or utensils that may come into 
contact with food. Food contact surfaces 
and equipment should be thoroughly 
cleaned before using.

(3) To assure safe use of the additive, 
its label and labeling shall conform to 
that registered with the U.S. 
Environmental Protection Agency, and it 
shall be used in accordance with such 
label and labeling.
[FR Doc. 84-20840 Filed 8-7-84; 8:45 am]
BILLING CODE 6560-50-M

21 CFR Part 561

[FAP 3H5413/R693; OPP-FRL-2650-5]

Tolerances for Pesticides in Animal 
Feeds Administered by the 
Environmental Protection Agency; 2- 
(1-{Ethoxy imino)Buty I ]-5-12- 
(Ethylthio)Propyl J-Hy d roxy-2- 
Cyclohexene-1-One

a g e n c y : Environmental Protection 
Agency (EPA). 
a c t io n : Final rule.

s u m m a r y : This rule establishes a 
regulation to permit the combined 
residues of the herbicide 2-[l- 
(ethoxyimino)butylJ-5-[2- 
(ethy lthiojpropy 1] -3-hy droxy-2- 
cyclohexene-l-one and its metabolites 
in or on the feed commodity sugar beet 
molasses. This regulation to establish a 
maximum permissible level for the 
combined residues of the herbicide in or 
on the commodity was requested 
pursuant to a petition by BASF 
Wyandotte Corp.
EFFECTIVE DATE: August 8, 1984. 
a d d r e s s : Written objections, identified 
by the document control number [FAP 
3H5413/R693], may be submitted to the: 
Hearing Clerk (A-110), Environmental 
Protection Agency, Rm. 3708, 401 M St., 
SW., Washington, D.C. 20460.
FOR FURTHER INFORMATION CONTACT:
By mail: Robert J. Taylor, Product 

Manager (PM-25), Registration 
Division (TS-767C), Environmental 
Protection Agency, 401 M St., SW., 
Washington, D.C. 20460.

Office location and telephone number:
Rm. 245, CM #2,1921 Jefferson Davis
Highway, Arlington, VA 22202 (703-
557-1800).

SUPPLEMENTARY INFORMATION: EPA 
issued a notice, published in the Federal 
Register of October 26,1983 (48 FR 
29543), which announced that BASF 
Wyandotte Corp., 100 Cherry Hill Rd., 
Parsippany, NJ 07054, had filed feed 
additive petition 3H5413 with the EPA 
proposing to amend 21 CFR Part 561 by 
establishing a regulation permitting the 
combined residues of the herbicide 2-[l- 
(ethoxyimino)butyl]-5-[2- 
(ethylthio)propyl-3-hydroxy-2- 
cyclohexene-l-one and its metabolites 
containing the 2-cyclohexene-l-one 
moiety (calculated as the herbicide) in 
or on the feed commodities sunflower 
meal at 14.0 parts per million (ppm), 
sugar beet molasses at 0.2 ppm, and 
peanut soapstock at 60.0 ppm.

The petitioner subsequently amended 
the petition by withdrawing the 
tolerances for sunflower meal and 
peanut soapstock and requesting the 
establishment of the tolerance for sugar 
beet molasses at 0.5 ppm.

There were no comments received in 
response to the notice of filing.

The data submitted in the petition and 
other relevant material have been 
evaluated and discussed in a related 
final rule document (PP 3F2950/R692) 
appearing elsewhere in this issue of the 
Federeal Register that establishes a 
tolerance on sugar beet tops and sugar 
beet roots.

The pesticide is considered useful for 
the purpose for which the regulation is 
sought. It is concluded that the pesticide 
may be safely used in the prescribed 
manner when such use is in accordance 
with the label and labeling registered 
pursuant to the Federal Insecticide, 
Fungicide, and Rodenticide Act (FIFRA) 
as amended (86 Stat. 973, 7 U.S.C. 136 et 
seq.J. Therefore, the regulation is 
established as set forth below.

Any person adversely affected by this 
regulation may, within 30 days after 
publication of this document in the 
Federal Register, file written objections 
with the Hearing Clerk, at the address 
given above. Such objections should 
specify the provisions of the regulation 
deemed objectionable and the grounds 
for the objections. If a hearing is 
requested, the objections must state the 
issues for the hearing and the grounds 
for the objections. A hearing will be 
granted if the objections are supported 
by grounds legally sufficient to justify 
the relief sought.

The Office of Management and Budget 
has exempted this rule from the

requirements of section 3 of Executive 
Order 12291.

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
534, 94 Stat. 1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new food or 
feed additive levels, or conditions for 
safe use of additives, or raising such 
food or feed additive levels do not have 
a significant economic impact on a 
substantial number of small entities. A 
certification statement to this effect was 
published in the Federal Register of May 
4,1981 (46 FR 24945).
(Sec. 409(c)(1), 72 Stat. 1786 (21 U.S.C. 
348(c)(1)))

List of Subjects in 21 CFR Part 561 
Feed additives, Pesticides and pests. 
Dated: July 31,1984.

Steven Schatzow,
Director, Office of Pesticide Programs.

PART 561— [AMENDED]

Therefore, 21 CFR 561.430 is revised to 
read as follows:

§ 561.430 2-{1-(Ethoxyimlno)butyl]-5-[2-
(ethylthio)propyl-3-hydroxy-2-cyclohexene-
1-one.

Tolerances are established for the 
combined residues of the herbicide 2-[l- 
(ethoxyimino)butyl]-5-[2- 
(ethylthio)propyl-3-hydroxy-2- 
cyclohexene-l-one and its metabolites 
containing the 2-cyclohexene-l-one 
moiety (calculated as the herbicide) in 
or on the following commodities:

Feed Parts per 
million

15
0.5

[FR Doc. 84-20985 Filed 8-7-84; 8:45 am] 
BILLING CODE 6560-50-M

DEPARTMENT OF THE TREASURY

Bureau of Alcohol, Tobacco and 
Firearms

27 CFR Parts 4 ,5, and 7

[T.D. ATF-180; Ref: Notice Nos. 313,362, 
375,394, and 407]

Labeling and Advertising Regulations 
Under the Federal Alcohol 
Administration Act

AGENCY: Bureau of Alcohol, Tobacco 
and Firearms, Department of the 
Treasury.
a c t io n : Treasury decision, final rule.
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s u m m a r y : The Bureau of Alcohol, 
Tobacco and Firearms (ATF) is issuing 
regulations concerning the labeling and 
advertising of wine, distilled spirits, and 
malt beverages. This final rule 
prescribes new regulations, amends and 
updates current regulations, and 
incorporates, where appropriate, prior 
ATF decisions on advertising and 
labeling matters issued as rulings and 
industry circulars into the regulations. 
ATF believes these regulations result in 
deregulation in some areas and provide 
a single comprehensive source of rules 
and guidelines for industry. Also, the 
regulations provide the consumer with 
protection against false or misleading 
labeling and advertising statements and 
claims. .
EFFECTIVE DATE: September 7,1984.
FOR FURTHER INFORMATION CONTACT: 
James P. Ficaretta or Roger L. Bowling, 
FAA, Wine and Beer Branch, Bureau of 
Alcohol, Tobacco and Firearms, 
Washington, DC. 20226 (202-566-7626). 
SUPPLEMENTARY INFORMATION: 

Background
The Federal Alcohol Administration 

Act (FAA Act) provides, in part, for 
regulation of the labeling and 
advertising of distilled spirits, wine, and 
malt beverages in sections 5 (e) and (f), 
27 U.S.C. 205 (e) and (f). These sections 
give the Secretary the authority to issue 
regulations intended to prevent 
deception of the consumer, to provide 
the consumer with adequate information 
as to the identity and quality of the 
product, and to prohibit false or 
misleading statements. It should be 
noted that the FAA Act regulates the 
manner in which certain advertisements 
are presented and does not extend to 
the point of prohibiting all advertising of 
alcohol beverages. Furthermore, section 
5(f) of the Act specifically permits the 
advertising of alcohol beverages in all 
media, including radio and television. 
Accordingly, ATF does not have the 
authority to issue a regulation which 
would prohibit all alcohol beverage 
advertisements. However, ATF does 
have the authority to issue regulations 
prohibiting any advertising which is 
false or misleading.

Subject to certain jurisdictional 
limitations, the FAA Act requires that 
any alcohol beverage advertisement and 
label must be in conformity with the 
prescribed regulations (27 CFR Part 4;
Part 5; and Part 7). These regulations 
specifically state what mandatory 
information is required to appear on a 
label or in an advertisement, and specify 
what is prohibited from appearing on 
labels and in advertisements. ATF and 
its predecessor agencies have utilized

rulings and industry circulars for 
expressing interpretations of these 
regulations. Conformity to the labeling 
regulations is controlled by the 
requirement that no product shall be 
bottled or shipped unless the permittee 
has an approved certificate of label 
approval. Conformity to the advertising 
regulations is controlled by agency 
review of advertising material submitted 
voluntarily by industry members before 
release in the media, by ATF’s post
review of advertising in the media, and 
inspection programs to verify 
advertising claims.

Need for New or Revised Regulations
In Notice No. 362 (December 19,1980; 

45 FR 83530), ATF cited the following 
four reasons for reviewing current 
regulations and proposing regulatory 
amendments:

(a) Many of the existing regulations 
are based on testimony presented at 
public hearings held during the mid- to 
late-1930’s. Regulations adopted at that 
time may be out of date due to 
technological advances made in the 
advertising industry and the increased 
awareness and understanding on the 
part of consumers.

(b) Some regulations may be too 
broad and undefined for consistent 
application by industry members.
Further, ATF wishes to regulate only 
where necessary, and then only to the 
extent necessary to achieve the intent of 
the statute.

(c) There are many interpretative 
rulings and circulars relating to labeling 
and advertising matters. ATF wishes to 
incorporate necessary rulings into the 
regulations, thus providing a single 
source of rules and guidelines for all 
concerned.

(d) Unnecessary regulations, rulings, 
and industry circulars should be 
eliminated.

The following rulings are either 
incorporated into the regulations or their 
provisions become obsolete upon the 
effective date of this Treasury decision: 
FA-174, June 5,1939; Rev. Rul. 54-163, 
1954-1 C.B. 342; Rev. Rul. 54-294,1954-2 
G.B. 571; Rev. Rul. 54-325,1954-2 C.B.
590; Rev. Rul. 54-341,1954-2 C.B. 592;
Rev. Rul. 54-512,1954-2 C.B. 592; and 
Rev. Rul. 55-43,1955-1 C.B. 617.

Comments and Public Hearing
Notice No. 362, which proposed 

specific regulatory language, was 
published on December 19,1980 (45 FR 
83530), with a 90-day comment period. 
Notice No. 407 (March 19,1982; 47 FR 
11884) reopened the comment period for 
an additional 30 days. During these 
times, a total of 344 comments, 
representing 441 individual commenters,

were received on the notice of proposed 
rulemaking.

Two notices, Nos. 375 and 394 (July 20, 
1981, 46 FR 37282, and November 10, 
1981,46 FR 55549, respectively), 
provided interested persons an 
opportunity to present oral testimony at 
public hearings. The first hearing was 
held in Washington, DC, on September 9 
and 10,1981, at which 16 persons 
testified. Ten persons testified at the 
hearing held in San Francisco,
California, on December 10,1981. The 
hearing testimony was'a reinforcement 
of the comments received by the 
Witnesses during the original comment 
periods.

The comments and testimony 
generally supported ATF’s objectives of 
the rulemaking project, that is, to 
modernize the regulations, provide a 
single source of guidelines, and to 
preclude false and misleading labeling 
and advertising statements and claims. 
However, modifications and 
suggestions, some significant and others 
minor, were indicated.

Comments were submitted by 
members of the alcohol beverage 
industry and their trade associations, 
advertising agencies and their trade 
associations, broadcasting associations, 
attorneys, foreign governments, public 
and private organizations, educational 
institutions, church groups, and private 
individuals.

Proposals Not Adopted in This Treasury 
Decision

A number of proposals made in Notice 
No. 362 are not adopted in this final rule 
Due to the complexity and controversy 
surrounding these issues, they will be 
continued in subsequent notices of 
proposed rulemaking on each individual 
issue separately.

Further rulemaking will be 
forthcoming on the areas of athletes and 
athletic events; the possible 
incorporation of voluntary industry 
advertising codes; and standards on the 
use of “Light” (lite) as the term applies 
to the labeling and advertising of wine, 
distilled spirits, arid malt beverages. As 
to the use of the term “natural,” ATF is 
studying this issue and will determine at 
a latter date if further rulemaking will be 
initiated.

Definitions of False and Disparaging

ATF proposed regulatory definitions 
for “false” and “disparaging,” in an 
attempt to clarify its position on their 
use and prohibitions, especially in the 
case of “disparaging,” and because the 
terms have a close relationship with 
comparative advertising practices.
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The proposed definition for “false” 
was any untrue representation, either 
expressed or implied; and for 
“disparaging,” claims or statements that 
are false or would mislead the consumer 
as to a competitor’s product. Eight 
persons commented on these proposed 
definitions; two supported the proposals, 
two believed that "disparaging” should 
be clarified even further, two stated that 
truthful disparaging statements should 
be permitted, and two believed that the 
proposed definitions were unnecessary.

ATF has reconsidered its reasons for 
proposing regulatory definitions of these 
terms and now believes that such 
definitions would serve no useful 
purpose. ATF believes that the existing 
regulations provide sufficient authority 
to effectively prevent abuses in this 
area.

ATF is maintaining the long-standing 
policy that a competitor’ Byproduct is 
disparaged when statements or claims 
about the product, or relating to the 
product, are false or would tend to 
mislead the consumer. This policy does # 
not preclude “puffery” statements made 
about one’s own product, nor does it 
prohibit truthful, nonmisleading 
comparative statements or claims that 
may or may not place the competitor’s 
product in an unfavorable light. A 
statement such as “tastes as good as 
competitor’s brand nam e,” is puffery. 
However, a statement such as “our 
product contains no arsenic,” although 
truthful, would be considered to be 
disparaging since it implies that other _ 
products do contain arsenic. 
Determination of whether statements or 
claims are disparaging or not will be 
made on a case-by-case basis.
Therefore, ATF urges that all advertising 
material be pre-cleared to avoid 
problems which could arise.
Regulatory Proposals Adopted in This 
Treasury Decision
Definition o f Advertising

In proposing the revised definition of 
"advertising,” ATF added many items 
that are included as advertising 
material: Leaflets, catalogs, public 
transit cards, etc., and reiterated two 
exceptions to the definition of 
advertising—a label or other matter 
constituting a part of labeling, and other 
reading material, including news 
releases. In addition, ATF is clarifying 
the definition of “advertising” by adding 
“other matter accompanying the 
container.” The current exclusion to 
advertising includes coverings, cartons, 
etc., which constitute a part of labeling. 
However, when items such as hang-tags 
accompany the container, they are 
considered advertising matter. Labels

must be firmly affixed to the container, 
hang-tags are usually tied or slipped 
over the neck of the bottle. Therefore, 
when other matter accompanies the 
container and is not firmly affixed as a 
label, such matter is advertising material 
and must bear the mandatory 
statements.

Five comments were received, all 
favoring the proposed definition. 
Therefore, ATF is adopting the 
regulation. However, ATF has held that 
statements and representations on 
cases, other than the mandatory 
information, are advertising matter. As a 
matter of clarity, ATF is adding this 
reference to the definition of 
"advertising.”

Four commenters suggested that 
consumer specialty items, such as Tee- 
shirts, key chains, towels, and bottle 
openers, should be excepted from the 
definition of “advertising.” ATF believes 
that such items are important facets of 
advertising the company name or brand 
name of a product to the consumer. 
Because of this, ATF believes some 
control over what is stated on consumer 
specialty items should be maintained for 
agency review. However, ATF sees no 
reason that such items should be subject 
to the mandatory information provisions 
required to appear in advertisements. 
The main thrust of such items is the 
company name or brand name. ATF 
believes that consumers do not expect 
to see the mandatory information 
displayed on consumer specialty items. 
Further, consumer specialty items are 
usually not manufactured by the 
industry member, but by other firms 
Under contract to use the company name 
or brand name of the industry member. 
Since these manufacturing firms do not 
hold a basic permit issued under the 
FAA Act, ATF has no authority to 
require that they comply with the 
regulations governing advertising. 
Therefore, ATF is amending the 
regulations to maintain consumer 
specialty items under the definition of 
“advertising,” but will not require the 
mandatory information to be stated on 
these items.

Regulations in 27 CFR 4.64(b), 5.65(b), 
and 7.54(b) prohibit any statement in 
advertising that is inconsistent with any 
statement on the labeling of the product. 
ATF is clarifying this section by adding 
the long-standing policy that any labels 
depicted on bottles in advertisements 
must be reproductions of approved 
labels. The depiction of a label on a 
bottle in an advertisement that does not 
appear on the actual container of the 
product that a consumer may purchase 
is misleading. Therefore, ATF believes 
that labels on bottles depicted in

advertisements should be reproductions 
of approved labels, thus conveying 
truthful information about the labels 
that are affixed to the actual containers 
of the product.
Legibility o f Mandatory Information

ATF proposed that the mandatory 
informaition in advertisements appear 
conspicuous and readily legible from a 
distance at which the advertisement is 
intended to be, and is customarily 
viewed, and that the size of type be 
increased proportionately to the size of 
the advertisement. Further, ATF 
proposed to incorporate the Note to 27 
CFR 4.63, which discusses general 
requirements as to the placement of 
mandatory information, in the 
appropriate regulations in 27 CFR Parts 
4, 5, and 7.

Five commenters responded to this 
issue. Two believed that no mandatory 
information should be required in 
advertisements; one stated that the two 
millimeter type size requirement should 
be reduced to one millimeter; and two 
commenters stated “readily legible” was 
sufficient. These two commenters also 
stated that the requirement that the type 
size be increased proportionately to the 
size of the advertisement is unnecessary 
if the mandatory information must be 
“readily legible” under any 
circumstance.

ATF agrees that “readily legible” is 
sufficient and is a more flexible 
alternative than requiring an actual type 
size for advertisements. With the 
“readily legible” requirement, industry 
is provided some latitude in designing 
their advertisements and consumers are 
provided with the information about the 

' product. Therefore, the specific type size 
requirement is removed.

The minimum type size requirement 
was not included in the proposal. The 
final regulations require that the 
mandatory information be conspicuous 
and readily legible. There is no reason 
to consider reducing the type size since 
it has been eliminated.

ATF agrees with the two commenters 
that requiring that the type size be 
increased proportionately to the 
advertisement is unnecessary since the 
mandatory information, in every case, 
must be conspicuous and readily legible. 
Therefore, ATF is removing this 
requirement and otherwise adopting the 
regulation.
Curative and Therapeutic Effects

ATF proposed a regulation providing 
that an alcohol beverage label or 
advertisement shall not contain any 
statement, design, device, or 
representation which implies that the



31670^  Federal Register /  Vol. 49, No. 154 /  W ednesday, August 8, 1984 /  Rules and Regulations

use of the labeled or advertised product 
has curative or therapeutic effects if the 
statement or claim is untrue or would 
tend to create a misleading impression. 
As drafted, this regulation can be 
interpreted broadly and provides for 
numerous statements and claims to 
appfear on labels and in advertisements.

Thirteen commenters responded to 
this issue. Most stated that “curative 
and therapeutic” statements and claims 
should be regulated and interpreted by 
the dictionary definitions of the two 
terms, that is, pertaining to the cure 
and/or treatment of diseases.

Historically, ATF has interpreted 
“curative and therapeutic” in a sense 
other than the dictionary meanings. ATF 
has held that if a statement or claim 
implied a physical or psychological 
sensation resulting from consuming an 
alcohol beverage, it was curative and 
therapeutic. For example, “relax and 
have a brand or product nam e" was 
permitted because the act of relaxing 
was disassociated from consuming the 
alcohol beverage. On the other hand, 
“relax with a brand or product nam e” 
was held to be curative or therapeutic 
because the act of relaxing resulted from 
consuming the alcohol beverage. One 
commenter stated that this distinction 
was facetious. Further, ATF has allowed 
“refresh” to appear on labels and in 
advertisements of alcohol beverages 
which are customarily served cold or 
chilled, and on alcohol beverages not 
customarily served cold or chilled if the 
label or advertisement stated "serve 
cold” or “serve chilled.”

ATF has reconsidered its 
interpretation of “curative and 
therapeutic” and will consider 
statements to be curative and 
therapeutic if they: (a) Imply a 
connection to the cure and treatment of 
diseases, if such statement is untrue or 
tends to create a misleading impression; 
or (b) imply that a physical or 
psychological sensation results from 
consuming the product, if such 
statement is untrue or tends to create a 
misleading impression; or (c) are 
statements and claims of nutritional 
value, if Such statement is untrue or 
tends to create a misleading impression. 
Statements concerning caloric, 
carbohydrate, and fat content of alcohol 
beverages do not constitute nutritional 
claims about the product.

ATF continues to subscribe to the 
position that statements of vitamin 
content are nutritional claims about the 
product and may not appear on labels or 
in advertisements of alcohol beverages. 
Wine, distilled spirits, and malt 
beverages generally contain 
insignificant amounts of vitamins and 
are not consumed because of their

vitamin content. The appearance of a 
statement of vitamin content on labels 
or in advertising for alcohol beverages 
would convey the erroneous impression 
that consumption of these products has 
some nutritional value, thus implying a 
curative or therapeutic effect.
Subliminals

ATF proposed a regulatory section 
prohibiting the use of subliminal Pr 
similar techniques in advertising of 
alcohol beverages. ATF stated that 
subliminal or similar techniques refer to 
any device or technique that is used to 
convey, or attempts to convey a 
message to a person by means of images 
or sounds of a very brief nature that 
cannot be perceived at a normal level of 
awareness.

Twenty-two comments were received 
and a number of witnesses presented 
oral testimony at the public hearings. Of 
the 22 comments, representing 52 
individuals, all but three supported the 
proposed prohibition. The main 
arguments against the proposed 
regulation were that subliminals were 
not used in advertising, that the 
advertising and broadcast industries are 
self-regulating in this area, and that the 
Federal Trade Commission (FTC) 
already prohibits, by regulation, the use 
of subliminals.

ATF believes that action is necessary 
in this area. There is increasing concern 
by consumers over the very nature of 
alcohol beverage advertising. Further, 
strong precedent exists for ATF action. 
The Federal Communications 
Commission (FCC) has declared the use 
of subliminals to be contrary to the 
public interest because they are clearly 
intended to be deceptive. Furthermore, 
the FCC saw no need to differentiate 
between subliminal advertising and 
subliminal program content.

Subliminal or similar techniques can 
take many forms in advertising. These 
forms include placing a frame in a film 
which appears at a speed at which the 
observer cannot consciously perceive its 
presence, but subconsciously, the word, 
phrase, or scene is registered. Another, 
and more prevalent, form is the insertion 
of words or body forms (imbeds) by the 
use of shadows or shading, or the 
substitution of forms and shapes 
generally associated with the body.

Although subliminals or similar 
techniques are prohibited by the FTC 
and voluntary advertising and 
broadcasting codes, ATF has 
jurisdiction over the advertising of 
alcohol beverages. Subliminals are 
inherently deceptive because the 
consumer does not perceive them at a 
normal level of awareness, and thus is 
given no choice whether to accept or

reject the message, as is the case with 
normal advertising. ATF holds that this 
type of advertising technique is false 
and deceptive, and is prohibited by law. 
Therefore, ATF is issuing regulations 
prohibiting the use of subliminals or 
similar techniques.

Comparative Advertising-Taste Tests
The proposed regulations regarding 

comparative advertising outlined 
specific guidelines for the conducting of 
taste tests. Twenty-nine comments were 
received on this issue. Most commenters 
and witnesses at the public hearing 
supported the intent and purpose of the 
proposal, but some believed that ATF 
was too rigid in its guidelines on taste 
tests. Conversely, a few commenters 
stated that the guidelines were too 
loose.

Concerning taste tests, ATF proposed 
general guidelines to follow in the 
conducting of taste tests. Most 
commenters believed that the guidelines 
were too strict and confining, in that 
ATF laid out rules for every step. Most 
commenters believed that the guidelines 
should be somewhat broad, thus 
permitting some degree of flexibility in 
the manner in which the taste test is 
conducted. After considering these 
comments, ATF agrees that the 
guidelines are restrictive. Further, ATF 
believes that it should regulate the 
presentation of the advertisement, not 
the actual conducting of the taste test or 
testimonial.

The procedure used to conduct a taste 
test must be a scientifically accepted 
procedure. An example of an "accepted 
procedure” would be a procedure as 
outlined in the Manual on Sensory 
Testing Methods, ASTM Special 
Technical Publication 434, published by 
the American Society for Testing and 
Materials, 1916 Race Street,
Philadelphia, Pennsylvania 19103,
ASTM, 1968, Library of Congress 
Catalog Card Number 68-15545.
Although ATF is referencing this 
publication as an accepted procedure, it 
does not restrict the conducting of taste 
tests to this procedure only. The onus is 
placed on the industry member to 
ascertain that any method used is a 
scientifically accepted procedure. By 
taking this approach, flexibility is 
provided to industry in the manner in 
which they may conduct a taste test, 
while the consumer is protected by 
ensuring that the test results are 
presented in a manner which is not 
false, misleading, or disparaging of a 
competitor’s product, and that material 
facts are not omitted.

AFT is also requiring that the name 
and address of the testing administrator
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appear in the advertisement. This will 
permit interested persons the 
opportunity to contact the testing 
administrator for information regarding 
the test.
Pure, Double Distilled, Triple Distilled

ATF made proposals to allow the 
terms pure, double distilled, and triple 
distilled on labels and in advertisements 
of distilled spirits when they reflected a 
truthful statement about the product. 
Sixteen persons responded to this issue, 
with 12 supporting the proposal. The 
opposition arose primarily on the use of 
“pure.” Two commenters supporting the 
use of “pure” stated that it should refer 
to particular ingredients only, not the 
finished distilled spirits product. This 
restriction was the proposal made in the 
notice of proposed rulemaking.

ATF believes that when the word 
“pure” reflects a truthful statement 
about a particular ingredient, such as 
“pure water,” it should be allowed to be 
stated. However, the word “pure” may 
not be used to describe the finished 
product, such as “pure gin.” Therefore, 
ATF is amending the regulations to 
allow for such statements and claims on 
labels and in advertisements of distilled 
spirits. Further, the present use of “pure” 
when it is part of the bona tide name of 
a permittee or retailer for whom the 
distilled spirits are bottled is retained. 
One commenter suggested that the word 
“pure” should be allowed to appear in 
the name of the permittee who bottles 
the distilled spirits. ATF has no 
objection to this and is amending the 
regulation accordingly.

ATF proposed to remove the 
prohibition against the use of “double 
distilled” and "triple distilled.” 
Regulations are amended to remove it. 
Therefore, when these terms represent a 
truthftil statement about a product, they 
may appear on labels and in 
advertisements for distilled spirits. ATF 
reserves the right, however, to request a 
statement of the method of manufacture 

[ or statement of process to verify that 
[ certain products are indeed “double” or 
| “triple distilled.” The statement of 

process shall include the distillation 
steps and indicate at what points during 

| the production process the distillation 
processes occur.

These terms, when used on labels,
I represent steps taken in the production 
[ process that are not necessary to 
i produce a finished distilled spirits 
[ product. Some distilled spirits are 
I produced with a necessary second 
| distillation step, for example, redistilling 
[ neutral spirits grain with juniper berries 
t to produce gin. Therefore, “double 
[ distilled” or “triple distilled” will not be 
[ allowed to appear on labels of products

when a second or third distillation step 
is necessary to produce the product.

Compliance With Executive Order 12291

It has been determined that these final 
regulations are not a “major rule” within 
the meaning of Executive Order 12291 of 
February 17,1981, because they will not 
result in:

(a) An annual effect on the economy 
of $100 million or more;

(b) Major increases in costs or prices 
of consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions;

(c) Significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets.

Regulatory Flexibility Act

The provisions of the Regulatory 
Flexibility Act relating to die initial and 
final regulatory flexibility analysis (5 
U.S.C. 603, 604) are not applicable to this 
final rule because it will not have a 
signficant economic impact on a 
substantial number of small entities 
because the regulations are not 
mandated; industry members advertise 
at their option, not by regulatory 
requirement. The final rule will not have 
significant or incidental effects oh a 
substantial number of small entities; or 
impose, or otherwise cause a significant 
increase in the reporting, recordkeeping, 
or other compliance burdens on a 
substantial number of small entities.

Accordingly, it is hereby certified 
under the provisions of section 3 of the 
Regulatory Flexibilty Act (5 U.S.C. 
605(b)) that this final rule will not have a 
significant economic impact on a 
substantial number of small entities.

Paperwork Reduction Act

The provisions of the Paperwork 
Reduction Act of 1980, Pub. L. 96-511,44 
U.S.C. Chapter 35, and its implementing 
regulations, 5 CFR Part 1320, do not 
apply to this final rule because no 
requirement to collect information is 
imposed.

Disclosure

Copies of the advance notice, the 
notice, the hearing transcripts, this final 
rule, and all comments received 
pursuant to the notices are available for 
public inspection during normal 
business hours at: Office of Public 
Affairs and Disclosure, Room 4407, 
Federal Building, 12th and Pennsylvania 
Avenue, NW, Washington, DC.

List of Subjects 

27 CFR Part 4
Advertising, Consumer protection, 

Customs duties and inspection, Imports, 
Labeling, Packaging and containers, 
Wine.
27 CFR Part 5

Advertising, Consumer protection, 
Customs duties and inspection, Imports, 
Labeling, Liquors, Packaging and 
containers.
27 CFR Part 7

Advertising, Beer, Consumer 
protection, Customs duties and 
inspection, Imports,. Labeling.

Drafting Information
The principal author of this document 

is Roger L. Bowling of the FAA, Wine 
and Beer Branch, Bureau of Alcohol, 
Tobacco and Firearms.

Authority and Issuance
Accordingly, under the authority 

contained in section 5 of the Federal 
Alcolohol Administration Act (49 Stat. 
981, as amended; 27 U.S.C. 205), 27 CFR 
Parts 4, 5, and 7 are amended as follows:

PART 4—LABELING AND 
ADVERTISING OF WINE

Paragraph 1. The table of sections in 
27 CFR Part 4, Subpart G is amended to 
revise the titles of §§ 4.63 and 4.64 and 
to add an entry for § 4.65 to read as 
follows:
Subpart G— A dvertising o f W ine  

Sec.
* * * * *
4.63 Legibility of mandatory information.
4.64 Prohibited practices.
4.65 Comparative advertising.

Subpart D—Labeling Requirements for 
Wine

Par. 2. Section 4.39 is amended to 
revise paragraphs (a) (1) and (5); and to 
revise paragraph (h) to change the 
paragraph title and clarify the 
prohibition to read as follows:

§ 4.39 Prohib ited practices.
(a) Statement on labels. * * *
(1) Any statement that is false, or 

untrue in any particular, or that, 
irrespective of falsity, directly, or by 
ambiguity, omission, or inference, or by 
the addition of irrelevant, scientific or 
technical matter, tends to create a 
misleading impression.
*  *  *  *  *

(5) Any statement, design, device or 
representation of or relating to any 
guarantee, irrespective of falsity, which
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the Director finds to be likely to mislead 
the consumer. Money-back guarantees 
are not prohibited. 
* * * * *

(h) Curative and therapeutic claims. 
Labels shall not contain any statement, 
design, representation, pictorial 
representation, or device representing 
that the use of wine has curative or 
therapeutic effects if such statement is 
untrue in any particular or tends to 
create a misleading impression.

Subpart G—Advertising of Wine
Par. 3. Section 4.60 is revised to 

incorporate a reference to television 
broadcast and to make reference to new 
sections to read as follows:

§ 4.60 Application.
No person engaged in the business as 

a producer, rectifier, blender, importer, 
or wholesaler of wine, directly or 
indirectly or through an affiliate, shall 
publish or disseminate or cause to be 
published or disseminated by radio or 
television broadcast, or in any 
newspaper, periodical, or any 
publication, by any sign or outdoor 
advertisement, or any other printed or 
graphic matter, any advertisement of 
wine, if such advertising is in, or is 
calculated to induce sale ip, interstate or 
foreign commerce, or is disseminated by 
mail, unless such advertisement is in 
conformity with §§ 4.60-4.65 of this part. 
Provided, that such sections shall not 
apply to outdoor advertising in place on 
September 7,1984, but shall apply upon 
replacement, restoration, or renovation 
of any such advertising; and provided 
further, that such sections shall not 
apply to a retailer or the publisher of 
any newspaper, periodical, or other 
publication, or radio or television 
broadcast, unless such retailer or 
publisher or radio or television 
broadcaster is engaged in business as a 
producer, rectifier, blender, importer, or 
wholesaler of wine, directly or 
indirectly, or through an affiliate.

Par. 4. Section 4.61 is revised to 
incorporate prior revenue rulings into 
the regulations; to make reference to 
new sections; and to include matter 
accompanying the container under the 
definition of advertising to read as 
follows:

§ 4.61 Definitions.
As used in § § 4.60-4.65 of this part, 

the term “advertisement” includes any 
written or verbal statement, illustration, 
or depiction which is in, or calculated to 
induce sales in, interstate or foreign 
commerce, or is disseminated by mail, 
whether it appears in a newspaper, 
magazine, trade booklet, menu, wine

card, leaflet, circular, mailer, book 
insert, catalog, promotional material, 
sales pamphlet, or any written, printed, 
graphic, or other matter accompanying 
the container, representations made on 
cases, billboard, sign, or othe outdoor 
display, public transit card, other 
periodical literature, publication, or in a 
radio or television broadcast, or in any 
other media; except that such term shall 
not include:

(a) Any label affixed to any container 
of wine, or any individual covering, 
carton, or other wrapper of such 
container which constitute a part of the 
labeling under provisions of §§ 4.30-4.39 
of this part.

(b) Any editorial or other reading 
material (i . e news release) in any 
periodical or publication or newspaper 
for the publication of which no money or 
valuable consideration is paid or 
promised, directly or indirectly, by any 
permittee, and which is not written by 
or at the direction of the permittee.

Par. 5. Section 4.62 is amended by 
adding new paragraph (c) to read as 
follows:

§ 4.62 Mandatory statements.* * * * *
(c) Exception. (1) If an advertisement 

refers to a general wine line or all of the 
wine products of one company, whether 
by the company name or by the brand 
name common to all the wine in the line, 
the only mandatory information 
necessary is the name and address of 
the responsible advertiser. This 
exception does not apply where only 
one type of wine is marketed under the 
specific brand name advertised.

(2) On consumer specialty items, the 
only information necessary is the 
company name or brand name of the 
product.

Par. 6. Section 4.63 is revised to 
change the title of the section; to make 
reference to new sections; to designate 
the existing paragraph as paragraph (a); 
and designate the Note as paragraphs
(b), (c), (d), and (e) to read as follows;

§ 4.63 Legibility of mandatory information.
(a) Statements required under §§ 4.60- 

4.65 of this part to appear in any written, 
printed, or graphic advertisement shall 
be in lettering or type size sufficient to 
be conspicuous and readily legible.

(b) In the case of signs, billboards, 
and displays the name and address of 
the permittee responsible for the 
advertisement may appear in type size 
of lettering smaller than the other 
mandatory information, provided such 
information can be ascertained upon 
closer examination of the sign or 
billboard.

(c) Mandatory information shall be so 
stated as to be clearly a part of the 
advertisement and shall not be 
separated in any manner from the 
remainder of the advertisement.

(d) Mandatory information for two or 
more products shall not be stated unless 

; clearly separated.
(e) Mandatory information shall be so 

stated in both the print and audio-visual 
media that it will be readily, apparent to 
the persons viewing the advertisement.

Par. 7. Section 4.64 is amended to 
revise the title of the section; to revise 
paragraph (a)(1); to revise paragraph
(a)(5) to include a reference to money- 
back gurantees; to revise paragraph
(a)(8); to include a reference to wine 
labels displayed in advertising media to 
revise paragraph (b); to revise paragraph
(i) to change the paragraph title and 
clarify the prohibition; and to add a new 
paragraph (k) to read as follows:

§ 4.64 Prohibited practices.
(a) Restrictions. * * *
(1) Any statement that is false or 

untrue in any material particular, or 
that, irrespective of falsity, directly, or 
by ambiguity, omission, or inference, or 
by the addition of irrelevant, scientific 
or technical matter tends to create a 
misleading impression. 
* * * * *

(5) Any statement, design, device, or 
representation of or relating to any 
guarantee, irrespective of falsity, which 
the Director finds to be likely to mislead 
the consumer. Money-back guarantees 
are not prohibited.
* * * * *

(8) Any statement, design, device, or 
representation which relates to alcohol 
content or which tends to create the 
impression that a wine:

(i) Contains distilled spirits; or
(ii) Is comparable to a distilled spirit; 

or
(iii) Has intoxicating qualities. 

However, if a statement of composition 
is required to appear as the designation 
of a product not defined in these 
regulations, such statement of 
composition may include a reference to 
the type of distilled spirits contained 
therein. Further, an approved wine label, 
which bears the statement of alcohol 
content may be depicted in any 
advertising media, or an actual wine 
bottle showing the approved label 
bearing the statement of alcoholic 
content may be displayed in any 
advertising media.

(b) Statements inconsistent with 
labeling. (1) Advertisements shall not 
contain any statement concerning a 
brand or lot of wine that is inconsistent



Federal Register /  Vol. 49, No. 154 /  W ednesday, August 8, 1984 /  Rules and Regulations 31673

with any statement on the labeling 
thereof.

(2) Any label depicted on a bottle in 
an advertisement shall be a reproduction 
of an approved label. 
* * * * *

(ij Curative and thereapeutic claims. 
Advertisements shall not contain any 
statement, design, representation, 
pictorial representation, or device 
representing that the use of wine has 
curative or therapeutic effects if such 
statement is untrue in any particular or 
tends to create a misleading impression.

, i t  h  *  *  *

(k) Deceptive advertising techniques. 
Subliminal or similar techniques are 
prohibited. “-Subliminal or similar 
techniques,” as used in this part, refers 
to any device or technique that is used 
to convey, or attempts to convey, a 
message to a person by means of images 
or sounds of a very brief nature that 
cannot be perceived at a normal level of 
awareness.

Par. 8. A new section, § 4.65, is added 
to read as follows:

§ 4.65 Comparative advertising.
(a) General. Comparative advertising 

shall not be disparaging of a 
competitor's product.

(b) Taste tests. (1) Taste testjresults 
may be used in advertisements

[ comparing competitors’ products unless 
: they are disparaging, deceptive, or likely 
[ to mislead the consumer.

(2) The taste test procedure used shall 
[ meet scientifically accepted procedures.
| An example of a scientifically accepted 
procedure is outlined in the Manual on 
Sensory Testing Methods, ASTM 
Special Technical Publication 434,

| published by the American Society for 
[ Testing and Materials, 1916 Race Street, 

Philadelphia, Pennsylvania 19103,
ASTM, 1968, Library of Congress 
Catalog Card Number 66-15545.

(3) A statement shall appear in the
[ advertisement providing the name and 
[ address of the testing administrator. -•

PART 5—LABELING AND 
ADVERTISING OF DISTILLED SPIRITS

Par. 9. The table of sections in 27 CFR 
I Part 5, Subpart H is amended to revise 
i the titles of §§ 5.64 and 5.65 and to add 
[ an entry for § 5.66 to read as follows:

Subpart H—Advertising of Distilled Spirits
I Sec. •

* * ;- * * *
I 5.64 Legibility of mandatory information.
I 5.65 Prohibited practices.
| 5.66 Comparative advertising.

Subpart D—Labeling Requirements for 
Distilled Spirits

Par. 10. Section 5.42 is amended to 
revise paragraphs (a)(1), (a)(5), (b)(5), 
and (b)(6); and to revise paragraph (b)(8) 
to change the paragraph title and clarify 
the prohibition to read as follows:

§ 5.42 Prohib ited practices.

[a) Statements on labels. * * *
★  *  *  *  h

(1) Any statement that is false or 
untrue in any particular, or that, 
irrespective of falsity, directly, or by 
ambiguity, omission, or inference, or by 
the addition of irrelevant, scientific or 
technical matter, tends to create a 
misleading impression.
* * * * *

(5) Any statement, design, device, or 
representation of or relating to any 
guarantee, irrespective of falsity, which 
the Director finds to be likely to mislead 
the consumer. Money-back guarantees 
are not prohibited.

(b) M iscellaneous.
★  * ★  * *

(5) The word “pure” shall not be 
stated upon labels unless:

(i) It refers to a particular ingredient 
used in the production of the distilled 
spirits, and is a truthful representation 
about that ingredient; or

(ii) It is part of the bona fide name of a 
permittee or retailer for whom the 
distilled spirits are bottled.

(ii) It is part of the bona fide name of 
the permittee who bottled the distilled 
spirits.

(6) Distilled spirits shall not be 
labeled as “double distilled” or "triple 
distilled” or any similar term unless it is 
a truthful statement of fact; except that 
"double distilled” or “triple distilled” 
shall not be permitted on labels of 
distilled spirits produced by the 
redistillation method when a second or 
third distillation step is a necessary 
distillation process for the production of 
the product.
* * * * *

(8) Curative and therapeutic claims. 
Labels shall not contain any statement, 
design, representation, pictorial 
representation, or device representing 
that the use of distilled spirits has 
curative or therapeutic effects if such 
statement is untrue in any particular or 
tends to create a misleading impression.

Subpart H—Advertising of Distilled 
Spirits

Par. 11. Section 5.61 is revised to 
incorporate a reference to television 
broadcast and to make reference to new 
sections to read as follows:

§ 5.61 Application.

No person engaged in business as a 
distiller, rectifier, importer, wholesaler, 
or warehouseman and bottler of distilled 
spirits, directly or indirectly or through 
an affiliate, shall publish or disseminate 
or cause to be published or 
disseminated by radio or television 
broadcast, or in any newspaper, 
periodical, or any publication, by any 
sign or outdoor advertisement, or any 
other printed or graphic matter, any 
advertisement of distilled spirits, if such 
advertising is in, or is calculated to 
induce sales in, interstate or foreign 
commerce, or is disseminated by mail, 
unless such advertisement is in 
conformity with § § 5.61-5,66 of this part. 
Provided, that such sections shall not 
apply to outdoor advertising in place on 
(effective date of this treasury decision), 
but shall apply upon replacement, 
restoration, or renovation of any such 
advertising; and provided further, that 
such sections shall not apply to a 
retailer of the publisher of any 
newspaper, periodical, or other 
publication, or radio or television, 
broadcast, unless such retailer or 
publisher or radio or television 
broadcaster is engaged in business as a 
distiller, rectifier, importer, wholesaler, 
or warehouseman and bottler of distilled 
spirits, directly or indirectly, or through 
an affiliate.

Par. 12. Section 5.62 is revised to 
incorporate prior revenue rulings into 
the regulations; to make reference to 
new sections; and to include matter 
accompanying the bottle under the 
definition of advertising to read as 
follows:

§ 5.62 Definition.

As used in § § 5.61-5.66 of this part, 
the term "advertisement” includes any 
written or verbal statement, illlustration, 
or depiction which is in, or calculated to 
induce sales in, interstate or foreign 
commerce, or is disseminated by mail, 
whether it appears in a newspaper, 
magazine, trade booklet, menu, wine 
card, leaflet, circular, mailer, book 
insert, catalog, promotional material, 
sales pamphlet, or in any written, 
printed, graphic, or other matter 
accompanying the bottle, 
representations made on cases or in any 
billboard, sign, other outdoor display, 
public transit card, other periodical 
literature, publication, or in a radio or 
television broadcast, or in any other 
media; except that such term shall not 
include:

(a) Any label affixed to any bottle of 
distilled spirits; or any individual 
covering, carton, or other container of
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the bottle which constitute a part of the 
labeling under §§ 5.31-5.42 of this part.

(b) Any editorial or other reading 
material [i.e., news release) in any 
periodical or publication or newspaper 
for the publication of which no money or 
valuable consideration is paid or 
promised, directly or indirectly, by any 
permittee, and which is not written by 
or at the direction of the permittee.

Par. 13. Section 5.63 is amended to 
add a new paragraph (e) to read as 
follows:

§ 5.63 Mandatory statements.
*  *  *  *  *

(e) Exception. (1) If an advertisement 
refers to a general distilled spirits line or 
all of the distilled spirits products of one 
company, whether by the company 
name or by the brand name common to 
all the distilled spirits in the line, the 
only mandatory information necessary 
is the name and address of the 
responsible advertiser. This exception 
does not apply where only one type of 
distilled spirits is marketed under the 
specific brand name advertised.

(2) On consumer specialty items, the 
only information necessary is the 
company name or brand name of the 
product

Par. 14. Section 5.64 is revised to 
change the title of the section, to make 
reference to new sections; to designate 
the existing paragraph as paragraph (a); 
and designate to the Note contained in 
27 CFR 4.63 as paragraphs (b), (c), (d), 
and (e) to read as follows:

§ 5.64 Legibility o f mandatory inform ation.

(a) Statements required under §§ 5.61- 
5.66 of this part to appear in any written, 
printed, or graphic advertisement shall 
be in lettering or type size sufficient to 
be conspicuous and readily legible.

(b) In the case of signs, billboards, 
and displays the name and address of 
the permittee responsible for the 
advertisement may appear in type size 
of lettering smaller than the other 
mandatory information, provided such 
information can be ascertained upon 
closer examination of the sign or 
billboard.

(c) Mandatory information shall be so 
stated as to be clearly a part of the 
advertisement and shall not be 
separated in any manner from the 
remainder of the advertisement.

(d) Manadatory information for two or 
more products shall not be stated unless 
clearly separated.

(e) Mandatory information shall be so 
stated in both the print and audio-visual 
media that it will be readily apparent to 
the persons viewing the advertisement.

Par. 15. Section 5.65 is amended to 
revise the title of the section; to revise 
paragraphs (a) (1), (5), (8), and (9); to 
revise paragraphs (b) and (d); and to 
include a new paragraph (h) to read as 
follows:

§ 5.65 Prohibited p rac tices.
(a) Restrictions. * * *
(1) Any statement that is false or 

untrue in any material particular, or 
that, irrespective of falsity, directly, or 
by ambiguity, omission, or inference, or 
by the addition of irrelevant, scientific 
or technical matter tends to create a 
misleading impression. 
* * * * *

(5) Any statement, design, device, or 
representation of or relating to any 
guarantee, irrespective of falsity, which 
the Director finds to be likely to mislead 
the consumer. Money-back guarantees 
are not prohibited. 
* * * * *

(8) The word “pure” unless:
(1) It refers to a particular ingredient 

used in the production of the distilled 
spirits, and is a truthful representation 
about the ingredient; or

(ii) It is part of the bona fide name of a 
permittee or retailer from whom the 
distilled spirits are bottled; or

(iii) It is part of the bona fide name of 
the permittee who bottled the distilled 
spirits.

(9) The words “double distilled” or 
“triple distilled” or any similar terms 
unless it is a truthful statement of fact; 
except that “double distilled” or “triple 
distilled” shall not be permitted in 
advertisements of distilled spirits 
produced by the redistillation method 
when a second or third distillation step 
is a necessary distillation process for 
the production of the product.

(b) Statements inconsistent with 
labeling. (1) Advertisements shall not 
contain any statement concerning a 
brand or lot of distilled spirits that is 
inconsistent with any statement on the 
labeling thereof.

(2) Any label depicted on a bottle in 
an advertisement shall be a 
reproduction of an approved label.* * * * *

(d) Curative and therapeutic claims. 
Advertisements shall not contain any 
statement, design, representation, 
pictorial representation, or device 
representing that the use of distilled 
spirits has curative or therapeutic 
effects if such statement is untrue in any 
particular or tends to create a 
misleading impression.
* * * * *

(h) Deceptive advertising techniques. 
Subliminal or similar techniques are 
prohibited. “Subliminal or similar

techniques,” as used in this part, refers 
to any device or technique that is used 
to convey, or attempts to convey, a 
message to a person by means of images 
or sounds of a very brief nature that 
cannot be perceived at a normal level of 
awareness.

• f

Par. 16. A new section, § 5.66, is 
added to read as follows:

§ 5.66 Com parative advertising.

(a) General. Comparative advertising 
shall not be disparaging of a 
competitor’s product.

(b) Taste tests. (1) Taste test results 
may be used in advertisements 
comparing competitors’ products unless 
they are disparaging, deceptive, or likely 
to mislead the consumer.

(2) The taste test procedure used shall 
meet scientifically accepted procedures. 
An example of a scientifically accepted 
procedure is outlined in the Manual on 
Sensory Testing Methods, ASTM 
Special Technical Publication 434, 
published by the American Society for 
Testing and Materials, 1916 Race Street, 
Philadelphia, Pennsylvania 19103,
ASTM, 1968, Library of Congress 
Catalog Card Number 68-15545.

(3) A statement shall appear in the 
advertisement providing the name and 
address of the testing administrator.

PART 7—LABELING AND 
ADVERTISING OF MALT BEVERAGES

Par. 17. The table of sections in 27 
CFR Part 7, Subpart F is amended to 
revise the titles of §§ 7.53 and 7.54 and 
to add an entry for § 7.55 as follows:

Subpart F— Advertising o f M alt Beverages  

Sec.
* * ★  * *
7.53 Legibility of mandatory information.
7.54 Prohibited practices.
7.55 Comparative advertising.

Subpart C—Labeling Requirements for 
Malt Beverages

Par. 18. Section 7.29 is amended to 
revise paragraph (a)(1); to revise 
paragraph (a)(5) to make a reference to 
money-back guarantees; and to revise 
paragraph (e) to change the paragraph 
heading and clarify the prohibition to 
read as follows:

§ 7.29 Prohib ited practices.

(a) Statements on labels. * * *
(1) Any statement that is false or 

untrue in any particular, or that, 
irrespective of falsity, directly, or by 
ambiguity, omission, or inference, or by 
the addition of irrelevant, scientific or
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•technical matter, tends to create a 
■ misleading impression.

| (5) Any statement, design, device, or 
■ representation of or relating to any 
■ g uarantee, irrespective of falsity, which 
■ the Director finds to be likely to mislead 
■ the consumer. Money-back guarantees 
■ are not prohibited.

■̂ *
I (e) Curative and therapeutic claims. 

■ Labels shall not contain any statement, 
■ design, representation, pictorial 
■ representation, or device representing 
■ that the use of malt beverages has 
■ curative or therapeutic effects if such 
■ statement is untrue in any particular or 
■ tends to create a misleading impression.

■Subpart F—Advertising of Malt 
■Beverages •

| Par. 19. Section 7.50 is revised to 
■ incorporate a reference to television 
■ broadcast and to make reference to new 
■ sections to read as follows:

■ §  7.50 Application.
j No person engaged in business as a 

■ brewer, wholesaler, or importer, of malt 
■ beverages directly or indirectly or 
■ through an affiliate, shall publish or 
■ disseminate or cause to be published or 
■ disseminated by radio or television 
■ broadcast, or in any newspaper, 
■ periodical, or any publication, by any 
■ sign or outdoor advertisement, or in any 
■ other printed or graphic matter, any 
■ advertisement of malt beverages, if such 
■ advertising is in, or is calculated to 
■ induce sales in, interstate or foreign 
■ commerce, or is disseminated by mail, 
■ unless such advertisement is in 
■ conformity with § § 7.50-7.55 of this part. 
■ Provided, that such sections shall not 
■ apply to outdoor, advertising in place on 

■ (effective date of this Treasury 
■ decision), but shall apply upon 
■ replacement, restoration, or renovation 
■ >f any such advertising; and provided 
■ further, that §§ 7.50-7.55 of this part 
■ »hall apply to advertisements of malt 
■ beverages intended to be sold or 
■ shipped or delivered for shipment, or 
■ otherwise introduced into or received in 
■ any State from any place outside 
■ hereof, only to the extent that the laws 
■ >f such State impose similar 
■ requirements with respect to 
■ advertisements of malt beverages 
■ manufactured and sold or otherwise 
■ disposed of in such State. And provided 
■ further that such sections shall not apply 
■ to a retailer or the publisher of any 
■ newspaper, periodical, or other 
■ publication, or radio or television 
■ broadcast, unless such retailer or 
■ publisher or radio or television

broadcaster is engaged in business as a 
brewer, wholesaler, bottler, or importer 
of malt beverages, directly or indirectly, 
or through an affiliate.

Par. 20. Section 7.51 is revised to 
incorporate prior revenue rulings into 
the regulations; to make reference to 
new sections; and to include matter 
accompanying the container under the 
definition of advertising to read as 
follows:

§ 7.51 Definitions.
As used in § § 7.50-7.55 of this part, 

the term “advertisement” includes any 
written or verbal statement, illustration, 
or depiction which is in, or calculated to 
induce sales in, interstate or foreign 
commerce, or is disseminated by mail, 
whether it appears in a newspaper, 
magazine, trade booklet, menu, wine 
card, leaflet, circular, mailer, book 
insert, catalog, promotional material, 
sales pamphlet, or in any written, 
printed, graphic, or other matter 
accompanying the container, 
representations made on cases, or in 
any billboard, sign, or other outdoor 
advertisement, public transit card, other 
periodical literature, publication, or in a 
radio or television broadcast, or in any 
other media; except that such term shall 
not include:

(a) Any label affixed to any container 
of malt beverages; or any coverings, 
cartons, or cases of containers of malt 
beverages used for sale at retail which 
constitute a part of the labeling under 
§§ 7.20-7.29 of this part.

(b) Any editorial or other reading 
material [i.e., news release) in any 
periodical or publication or newspaper 
for the publication of which no money or 
valuable consideration is paid or 
promised, directly or indirectly, by any 
brewer, and which is not written by or 
at the direction of the brewer.

Par. 21. Section 7.52 is amended to 
add a new paragraph (c) to read as 
follows:

§ 7.52 Mandatory statements. 
* * * * *

(c) Exception. (1) If an advertisement 
refers to a general malt beverage line or 
all of the malt beverage products of one 
company, whether by the company 
name or by the brand name common to 
all the malt beverages in the line, the 
only mandatory information necessary 
is the name and address of the 
responsible advertiser. This exception 
does not apply where only one type of 
malt beverage is marketed under the 
specific brand name advertised.

(2) On consumer specialty items, the 
only information necessary is the

company name or brand name of the 
product.

Par. 22. Section 7.53 is revised to 
change the title of the section; to make 
reference to new sections; to designate 
the existing paragraph as paragraph (a); 
and to designate the Note contained in 
27 CFR 4.63 as paragraphs (b), (c), (d), 
and (e) to read as follows:

§ 7.53 Legibility o f m andatory inform ation.

(a) Statements required under §§ 7.50- 
7.55 of this part that appear in any 
written, printed, or graphic 
advertisement shall be in lettering or 
type size sufficient to be conspicuous 
and readily legible.

(b) In the case of signs, billboards, 
and displays the name and address of 
the permittee responsible for the 
advertisement may appear in type size 
of lettering smaller than the other 
mandatory information, provided such 
information can be ascertained upon 
closer examination of the sign 6r 
billboard.

(c) Mandatory information shall be so 
stated as to be clearly a part of the 
advertisement and shall not be 
separated in any manner from the 
remainder of the advertisement.

(d) Mandatory information for two or 
more products shall not be stated unless 
clearly separated.

(e) Mandatory information shall be so 
stated in both the print and audiovisual 
media that it will be readily apparent to 
the persons viewing the advertisement.

Par. 23. Section 7.54 is amended to 
revise the title of the section; to revise 
paragraphs (a)(1), (a)(5), and paragraphs 
(b) and (c), to revise paragraph (e) to 
change the paragraph heading and 
clarify the prohibition; and to add a new 
paragraph (h) to read as follows:

§ 7.54 Prohibited practices.
(a) General prohibitions. * * *
(1) Any statement that is false or 

untrue in any material particular, or 
that, irrespective of falsity, directly, or 
by ambiguity, omission, or inference, or 
by the addition of irrelevant, scientific 
or technical matter, tends to create a 
misleading impression.
* * * * *

(5) Any statement, design, device, or 
representation of or relating to any 
guarantee, irrespective of falsity, which 
the Director finds to be likely to mislead 
the consumer. Money-back guarantees 
are not prohibited.
* * * * *
#{b) Statements inconsistent with 

labeling. (1) Advertisements shall not 
contain any statement concerning a 
brand or lot of malt beverages that is
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inconsistent with any statement on the 
labeling thereof.

(2) Any label depicted on a bottle in 
an advertisement shall be a 
reproduction of an approved label.

(c) Alcohol content. Advertisements 
shall not contain the words “strong,” 
“full strength,” “extra strength,” “high 
test,” “high proof,” "full alcohol 
strength,” or any other statement of 
alcohol content, or any statement of the 
percentage and quantity of the original 
extract, or any numerals, letters, 
characters, or figures, or similar words 
or statements, likely to be considered as 
statements of alcohol content, except 
where required by State law.*  *  *  *  *

(e) Curative and therapeutic claims. 
Advertisements shall not contain any 
statement, design, representation, 
pictorial representation, or device 
representing that the use of malt 
beverages has curative or therapeutic 
effects if such statement is untrue in any 
particular or tends to create a 
misleading impression.
*  *  *  *  *

(h) Deceptive advertising techniques. 
Subliminal or similar techniques are 
prohibited. “Subliminal or similar 
techniques,” as used in this part, refers 
to any device or technique that is used 
to convey, or attempts to convey, a 
message to a person by means of images 
or sounds of a very brief nature that 
cannot be perceived at a normal level of 
awareness.

Par. 24. A new section, § 7.55, is 
added to read as follows:

§ 7.55 Comparative advertising.
(a) General. Comparative advertising 

shall not be disparaging of a 
competitor’s product.

(b) Taste tests. (1) Taste test results 
may be used in advertisements 
comparing competitors’ products unless 
they are disparaging, deceptive, or likely 
to mislead the consumer.

(2) The taste test procedure used shall 
meet scientifically accepted procedures. 
An example of a scientifically accepted 
procedure is outlined in the Manual on 
Sensory Testing Methods, ASTM 
Special Technical Publication 434, 
published by the American Society for 
Testing and Materials, 1916 Race Street, 
Philadelphia, Pennsylvania 19103,
ASTM, 1968, Library of Congress 
Catalog Card Number 68-15545.

(3) A statement shall appear in the 
advertisement providing the name and 
address of the testing administrator.

Signed: May 18,1984.
Stephen E. Higgins,
Director.

Approved: July 13,1984.
J.M. Walker, Jr.,
Assistant Secretary (Enforcement and 
Operations).
[FR Doc. 84-20697 Filed 8-7-84; 8:48 amj 
BILLING CODE 4810-31-M

DEPARTMENT OP LABOR

Occupational Safety and Health 
Administration

29 CFR Part 1952

Final Approval Determination; Virgin 
islands State Plan
Correction

In FR Doc. 84-10572 beginning on page 
16766 in the issue of Friday, April 20, 
1984, make the following correction.

§ 1952.254 [Corrected]
On page 16775, column 2,

§ 1952.254(a), line 16, “elevation” should 
read “evaluation”.
BILLING CODE 1505-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation 
and Enforcement

30 CFR Part 935

Approval of Permanent Program 
Amendment From the'State of Ohio 
Under the Surface Mining Control and 
Reclamation Act of 1977
AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior.
a c t io n : Final rule.

s u m m a r y : OSM is announcing the 
approval of a program amendment 
submitted by Ohio as an amendment to 
the State’s permanent regulatory 
program (hereinafter referred to as the 
Ohio program) under the Surface Mining 
Control and Reclamation Act of 1977 
(SMCRA). The amendment establishes a 
program for blaster training, 
examination and certification.

The Ohio Division of Reclamation (the 
Division) submitted the proposed 
program amendment on March 5,1984. 
OSM published a notice in the Federal 
Register on March 27,1984, announcing 
receipt of the amendment and inviting 
public comment on the adequacy of the 
proposed amendment (49 FR 11687). The 
public comment period ended April 26, 
1984.

By letter dated May 25,1984, the 
Division submitted an additional 
modification to its proposed amendment 
to provide that a person who has failed 
the blaster’s examination may not 
retake the examination until at least 
ninety days have passed. OSM also met 
with the State on May 22,1984, to 
review the State’s current blaster 
examination. The Division agreed to 
revise its current blaster examination to 
include certain topics required by the 
Federal rules,

OSM reopened the comment period 
from June 26,1984 to July 11,1984, in 
order to provide the public an 
opportunity to consider the adequacy of 
the proposed program amendment in 
light of the May 25,1984 modification.

After providing opportunity for public 
^comment and conducting a thorough 
review of the program amendment, the 
Director has determined that the 
amendment, as modified on May 25,
1984, meets the requirements of SMCRA 
and the Federal regulations, and is 
approving it. The Federal rules codifying, 
decisions concerning the Ohio program 
are being amended to implement this 
action.
EFFECTIVE DATE: August 8,1984.
FOR FURTHER INFORMATION CONTACT:
Ms. Nina Rose Hatfield, Field Office 
Director, Columbus Field Office, Office 
of Surface Mining, Room 202, 2242 South 
Hamilton Road, Columbus, Ohio 43227: 
Telephone: (614) 866-0578.
SUPPLEMENTARY INFORMATION:

I. Background

The Ohio program was approved 
effective August 16,1982, by notice 
published in the August 10,1982 Federal 
Register (47 FR 34688). The approval 
was conditioned on the correction of 28 
minor deficiencies contained in 11 
Conditions. Information pertinent to the 
general background, revisions, 
modifications, and amendments to the 
Ohio program submission, as well as the \ 
Secretary’s findings, the disposition of 
comments, and a detailed explanation of ] 
the conditions of approval of the Ohio 
program can be found in the August 10, 
1982 Federal Register.

II. Submission of Revisions

By letter dated March 5,1984, Ohio 
submitted proposed regulations which 
would establish requirements for the 
training and certification of blasters 
working in surface coal mining 
operations. The new requirements are 
set forth in OAC 1501:13-14-05—  
Training, Examination, and 
Certification o f Blasters.


