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LOCATION: Third Floor Hearing Room,
1111—18th Street, NW., Washington,
D.C.

sTATUS: Open to the Public.
MATTERS TO BE CONSIDERED:

1. Export Policy, CPSA & FHSA; Proposed
Codification ‘

The staff will brief the Commisssion on a
draft Federal Register notice concerning the
Commission's pelicy with regard to export of
noncomplying, banned and misbranded
products. The draft notice proposes the
statement of export policy and the factors to
be censidered when acting on requests for
exception and solicits written cemments from
all interested parties,

STATUS: Closed to the Public.
MATTERS TO BE CONSIDERED:

2. Enforcement Matter OS# 3520

The staff will brief the Commission on
Enforcement Matter OS# 3520.

3. Enforcement Matter OS5# 4560

The Commission will consider Enforcement
Matter OS# 4560.

FOR A RECORDED MESSAGE CONTAINING
THE LATEST AGENDA INFORMATION, CALL:
301—492-5709.

CONTACT PERS(SN FOR ADDITIONAL
INFORMATION: Sheldon D. Butts, Office
of the Secretary, 5401 Westbard Ave.,
Bethesda, Md. 20207 301—492-6800. .
Sheldon D. Butts,

Deputy Secretary.

[FR Doc. 84-20754 Filed 8-1-84; 3:55 am|

BILLING CODE 6355-01-M

5

SECURITIES AND EXCHANGE COMMISSION

“FEDERAL REGISTER"” CITATION OF
PREVIOUS ANNOUNCEMENT: (To be
published)

sTATUS: Closed meeting,

PLACE: 450 Fifth Street, NW.,
Washington, D.C.

DATE PREVIOUSLY ANNOUNCED: Friday,
June 27, 1984

CHANGE IN THE MEETING: Additional
item.

The following item was considered at a
closed meeting held on Tuesday, July 31,
1984, at 10:30 a.m.

Settlement of injunctive action.

Chairman Shad and Commissioners Cox
and Peters determined that Commission
business required the above changes and that
no earlier notice thereof was possible.

At times changes in Commission
priorities require alterations in the
scheduling of meeting items. For futher
information and to ascertain what, if
any, matters have been added, deleted
or postponed, please contact: Angela
Hall at (202) 272-3085.

George A. Fitzsimmons,
Secretary.

July 31, 1984.

[FR Doc. 84-20687 Filed 8-1-84; 12:37 pm|
BILLING CODE 8010-01-M

6

SECURITIES AND EXCHANGE COMMISSION

Notice is hereby given, pursuant to the
provisions of the Government in the

Sunshine Act, Pub. L. 94-409, that the
Securities and Exchange Commission
will hold the following open meeting on
Friday, August 17, 1984, at 10:00 a.m., in
Room 1C30, at 450 5th Street, NW.,
Washington, D.C., to consider the
following item.

Consideration of whether to defer the
effective date of Rule 14b~1(c) under the
Exchange Act, which was adopted in July,
1983, and is scheduled to take effect on
January 1, 1985. The Rule requires that
broker-dealers furnish corporate issuers with
the names of non-objecting benefieial owners
of street name securities, and that issuers
requesting the information reimburse the
broker-dealers for the costs of providing it.

Representatives of the Securities Industry
Assaciation, the American Society of
Corporate Secretaries, the Advisory
Committee on Shareholder Communications
and the American Bankers Association will
participate in the meeting. Anyone wishing to
submit views in writing may transmit them to

“~ George A. Fitzsimmons, Secretary, Securities

and Exchange Commission, 450 Fifth Street,
NW., Washington, D.C. 20549.
Communications should refer to File No. 87-
954. For further information, please contact
Betsy Callicatt Goodell at (202} 272-2589.

At times changes in Commission
priorities require alterations in the
scheduling of meeting items. For further
information and to ascertain what, if
any, matters have been added, deleted
or postponed, please contact: David
Wescoe at (202) 272-2092,

George A. Fitzsimmons,
Secretary.

|FR Doc. 84-20688 Filed 8-1-84; 12:37 pm]
BILLING CODE 8010-01-M
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DEPARTMENT OF LABOR

Employment Standards
Administration, Wage and Hour
Division

Minimum Wages for Federal and
Federally Assisted Construction;
General Wage Determination
Declsions

General wage determination decisions
of the Secretary of Labor specify, in
accordance with applicable law and on
the basis of information available to the
Department of Labor from its study of
local wage conditions and from other
sources, the basic hourly wage rates and
fringe benefit payments which are
determined to be prevailing for the
described classes of laborers and
mechanics employed on construction
projects of the character and in the
localities specified therein.

The determinations in these decisions
of such prevailing rates and fringe
benefits have been made by authority of
the Secretary of Labor pursuant to the
provisions of the Davis-Bacon Act of
March 3, 1931, as amended (46 Stat.
1494, as amended, 40 U.S.C. 276a) and of
other Federal statutes referred to in 29
CFR 1.1 (including the statutes listed at
36 FR 306 following Secretary of Labor’s
Order No. 24-70) containing provisions
for the payment of wages which are
dependent upon determination by the
Secretary of Labor under the Davis-
Bacon Act; and pursuant to the
provisions of part 1 of subtitle A of title
29 of Code of Federal Regulations,
Procedure for Predetermination of Wage
Rates (37 FR 21138) and of Secretary of
Labor's Orders 12-71 and 15-71 (36 FR
8755, 8756). The prevailing rates-and
fringe benefits determined in these
decisions shall, in accordance with the
provisions of the foregoing statutes,
constitute the minimum wages payable
on Federal and federally assisted
construction projects to laborers and
mechanics of the specified classes
engaged on contract work of the
character and in the localities described
therein.

Good cause is hereby found for not
utilizing notice and public procedure
thereon prior to the issuance of these
determinations as prescribed in 5 U.S.C.
553 and not providing for delay in
effective date as prescribed in that
section, because the necessity to issue
construction industry wage
determination frequently and in large
volume causes procedures to be
impractical and contrary to the public
interest. -

General wage determination decisions
are effective from their date of
publication in the Federal Register
without limitation as to time and are to
be used in accordance with the
provisions of 29 CFR Parts 1 and 5.
Accordingly, the applicable decision
together with any modifications issued
subsequent to its publication date shall
be made a part of every contract for
performance of the described work
within the geographic area indicated as
required by an applicable Federal
prevailing wage law and 29 CFR, Part 5.
The wage rates contained therein shall
be the minimum paid under such
contract by contractors and
subcontractors on the work.

Modifications and Supersedeas
Decisions to General Wage
Determination Decisions

Modifications and supersedeas
decisions to general wage determination
decisions are based upon information
obtained concerning changes in
prevailing hourly wage rates and fringe
benefit payments since the decisions
were issued.

The determinations of prevailing rates
and fringe benefits made in the
modifications and supersedeas
decisions have been made by authority
of the Secretary of Labor pursuant to the
provisions of the Davis-Bacon Act of
March 3, 1931, as amended (46 Stat.
1494, as amended, 40 U.S.C. 276a) and of
other Federal statutes referred to in 29
CFR 1.1 (including the statutes listed at
36 FR 306 following Secretary of Labor's
Order No. 24-70) containing provisions
for the payment of wages which are
dependent upon determination by the
Secretary of Labor under the Davis-
Bacen Act; and pursuant to the
provisions of part 1 of subtitle A of title
29 of Code of Federal Regulations,
Procedure for Predetermination of Wage
Rates (37 FR 21138) and of Secretary of
Labor's orders 13-71 and 15-71 (36 FR
8755, 8756). The prevailing rates and
fringe benefits determined in foregoing
general wage determination decisions,
as hereby modified, and/or superseded
shall, in accordance with the provisions
of the foregoing statutes, constitute the
minimum wages payable on Federal and
federally assisted construction projects
to laborers and mechanics of the
specified classes engaged in contract
work of the character and in the
localities described therein.

Modifications and supersedeas
decisions are effective from their date of
publication in the Federal Register
without limitation as to time and are to
be used in accordance with the
provisions of 29 CFR Parts 1 and 5.

Any person, organization, or
governmental agency having an interest
in the wages determined as prevailing is
encouraged to submit wage rate
information for consideration by the
Department. Further information and
self-explanatory forms for the purpose
of submitting this data may be obtained
by writing to the U.S. Department of
Laber, Employment Standards
Administration, Wage and Hour
Division, Office of Government Contract
Wage Standards, Division of
Gavernment Contract Wage
Determinations, Washington, D.C. 20210.
The cause for not utilizing the
rulemaking procedures prescribed in 5
U.S.C. 553 has been set forth in the
original General Determination
Degision.

Modifications to General Wage
Determination Decisions

The numbers of the decisions being
modified and their dafes of publication
in the Federal Register are listed with
each State.

Oct. 22, 1982,
June 8, 1984,
e APL. B, 1984,

Fab. 24, 1984
June 15, 1884

Sept. 2, 1983,
Do.
Sor.
Apr. 27, 1984,
Mar. 18, 19683

July 29, 1983
. Dec. 9, 1983.

. July 22, 1983.

. Sept. 11, 1981
. July 8, 1961,

NY81-3062.........
North. Dakota: ND81-5131 ......
Okiahoma:

. May 18, 1984.
Do

Sept. 10, 1982

Sept. 30, 1983
. June 3, 1983
. Nov, 18, 1983
. June 22, 1984
. July 15, 1883
. Jan. 13, 1984,
Oct. 28, 1983

Washington: WA83-5110...
West Virginia: WV83-30:

Supersedeas Decisions to General Wage
Determination Decisions

The numbers of the decisions being
superseded and their dates of
publication in the Federal Register are
listed with each State. Supersedeas
decision numbers are in parentheses
following the number of the decisions
being superseded.

Missouri: MOB3-4047 (MOB4-4044) June 24, 1963

Signed at Washingtion, D.C. this 27th day
of July 1984.
James L. Valin,
Assistant Administrator.

BILLING CODE 4510-27-M
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DEPARTMENT OF THE INTERIOR costs from the time of the grant of the bub]ication of the final rulemaking
right-of-way until September 1983. finalizing the provisions contained in

Bureau of Land Management Beginning with Fiscal Year 1984, this temporary final rulemaking and the

43 CER Part 2880 Alyeska has not reimbursed costs proposed rulemaking on this same

[Circular No. 2550]

Rights-of-Way Under the Mineral
Leasing Act; Amendment Relating to
Reimbursement of Costs

AGENCY: Bureau of Land Management,
Interior.

ACTION: Temporary final rulemaking.

SUMMARY: This temporary final
rulemaking will reaffirm and clarify the
Department of the Interior's authority to
recover costs from Alyeska Pipeline
Service Company, for monitoring
Alyeska’s operation, maintenance and
eventual termination of its right-of-way
for the Trans-Alaska Pipeline System
and ensure the enforcement of various
environmental stipulations agreed to by
Alyeska.

EFFECTIVE DATE: August 3, 1984.
ADDRESS: Suggestions and inquiries
should be sent to: Director (140), Bureau
of Land Management, 1800 C Street,
NW., Washington, D.C. 20240.

FOR FURTHER INFORMATION CONTACT:
Theodore Bingham, (202) 343-5441.

SUPPLEMENTARY INFORMATION: The
purposes of this temporary final
rulemaking are twofold: (1) It reaffirms
and clarifies the authority of the
Department of the Interior to recover
costs from Alyeska Pipeline Service
Company associated with monitoring
Alyeska's operation, maintenance and
eventual termination of its right-of-away
for the Trans-Alaska Pipeline System;
and (2) it ensures that various
environmental stipulations agreed to by
Alyeska can be enforced by the
Department.

On January 23, 1974, the Department
of the Interior and Alyeska Pipeline
Service Company entered into an
Agreement and Grant of Right-of-Way
for the Trans-Alaska Pipeline System.
Under the Agreement, Alyeska received
a grant of a right-of-way subject to
numerous environmental stipulations
concerning construction, operation,
maintenance and termination of the
pipeline and related facilities. The
Department undertook the responsibility
of monitoring these activities as
required by law (See 30 U.S.C. 185). In
the Agreement, Alyeska also agreed to
reimburse the Department for costs
associated with monitoring these
activities, as required by law (See 30
U.S.C. 185(1)).

Alyeska reimbursed the Department
of the Interior for incurred monitoring

incurred in monitoring the right-of-way
on the grounds that the Department's
existing cost reimbursement regulations
for oil and gas pipeline rights-of-way do
not apply to it and that the Independent
Offices Appropriation Act requires the
promulgation of regulations assessing
such fees before they can be recovered
(See Alyeska v. United States, 224 Ct.
Cl. 240, 624 F. 2nd 1005 (1980)).

Under the Department of the Interior’s
Appropriation Act for Fiscal Year 1984
(Pub. L. 98-146), the Department’s
monitoring efforts are to be funded from
fees paid by Alyeska. Without payment
of these fees, the Department’s ability to
monitor Alyeska's activities concerning
the Trans-Alaska Pipeline System is
greatly impeded. For the past nine
months, the Department has attempted
to negotiate the ongoing dispute with

" Alyeska and to reach a satisfactory

resolution. Meanwhile, Alyeska's failure
to reimburse costs has affected other
accounts, All available money from
appropriated accounts has been
depleted. If not remedied, the
Department can no longer enforce
environmental stipulations and may be
required to terminate the right-of-way to
prevent environmental harm. In order to
remove Alyeska's procedural objection
to reimbursement of monitoring costs,
this temporary final rulemaking
expressly provides the Secretary of the
Interior with the authority to collect
such fees from Alyeska and the means
to proceed with the monitoring of the
Trans-Alaska Pipeline System and the
protection of the environment.

The Department of the Interior waives
notice and comment on this temporary
final rulemaking under the
Administrative Procedures Act to allow
immediate collection of reimburseable
costs for its monitoring of the Trans-
Alaska Pipeline System, thereby
meeting its monitoring responsibility
under the law and ensuring adequate
protection of the environment. To'do
otherwise would be contrary to the
public interest. Moreover, Alyeska is the
only entity affected by this temporary
final rulemaking and it agreed in 1974 to
pay the precise costs that are the subject
of this temporary final rulemaking. In
the proposed rulemaking section of this
edition of the Federal Register, the
language of this temporary final
rulemaking is being published as a
proposed rulemaking with the public
being provided an opportunity to
comment on the provisions. All
comments will be reviewed and any
changes will be reflected in the

subject. Any changes in the final
rulemaking which might result in
different payments by Alyeska in the
period between the effective date of this
temporary final rulemaking and the final
rulemaking will be applied. In other
words, any reimbursement paid by
Alyeska under this temporary final
rulemaking will be recalculated under
the provisions of the final rulemaking.
This could result in either a refund or
credit or a supplemental billing to
Alyeska.

The Department of the Interior also
finds that it is in the public interest to
make this temporary final rulemaking
effective upon publication in order to
begin immediate collection of the
reimbursable fees. Because of the
depletion of those accounts that can be
used to pay for the monitoring of the
Trans-Alaska Pipeline System, the
Department cannot ensure enforcement
of the environmental stipulations
contained in the Agreement for at least
another 30 days without this immediate
reimbursement. This could lead to
possible damage to permafrost, wildlife
and other environmental values along
the right-of-way for the Trans-Alaska
Pipeline System. Furthermore, the
inability to enforce the environmental
stipulations in the Agreement could
require termination of the right-of-way
in order to provide adequate protection
to the environment, Such termination
would not be in the public interest
because of the important energy,
economic and national security benefits
of the Trans-Alaska Pipeline. *

Nothing in this temporary final
rulemaking is intended as a waiver of
any right of the United States to be
reimbursed for costs incurred on behalf
of Alyeska or as a concession of any
position taken by the United States in
any litigation with Alyeska, including
administrative appeals within the
Department of the Interior.

The principal authors of this
temporary final rulemaking are Paul
Smyth, Office of the Solicitor, and
Eleanor R. Schwartz, Bureau of Land
Management, both of the Department of
the Interior.

It is hereby determined that this
temporary final rulemaking does not
constitute a major Federal action
significantly affecting the quality of the
human environment and that no detailed
statement pursuant to section 102(2)(C)
of the National Environmental Policy
Act of 1969 (42 U.S.C. 4332(2)(C)) is
required.
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The Department of the Interior has
determined that this document is not a
major rule under Executive Order 12291
and will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.).

The amendment made by this
temporary final rulemaking will impact
only one entity, the Alyeska Pipeline
Service Company, which is a large
entity.

The information collection
requirements in this temporary final
rulemaking do not require approval of
the Office of Management and Budget
under 44 U.S.C. 3507 because there are
fewer than 10 respondents per year.

List of Subjects in 43 CFR Part 2880

Administrative practice and
procedure, Common carrier, Oil and gas
industry, Pipelines, Public lands—rights-
of-way. :

PART 2880—[AMENDED]

Under the authority of section 28 of
the Mineral Leasing Act, as amended
and supplemented (30 U.S.C, 181 et

seq.), section 203 of the Trans-Alaska
Pipeline Authorization Act (Pub. L. 95-
153) and the Independent Offices
Appropriation Act of 1952 (31 U.S.C.
483a), Part 2880, Group 2800, Subchapter
B, Chapter II of Title 43 of the Code of
Federal Regulations is amended as set
forth below.

Dated: July 12, 1984.
Garrey E. Carruthers,
Assistant Secretary of the Interior.

§ 2880.0-7 [Amended]

1, Section 2880.0-7(b) is amended by
adding at the end thereof the sentence
“Further, the permits, grants and other
authorizations heretofore and hereafter
issued by the Secretary or his delegate
in connection with the Trans-Alaska
Pipeline System are subject to § 2883.1-1
of this title.

2. Section 2883.1-1 is revised to read:

§ 2883.1~1 Reimbursement of costs.

(a) Reimbursement of costs for
application processing and
administration of right-of-way grants
and temporary use permits, except
applications and authorizations
pertaining to the Trans-Alaska Pipeline

System, shall be made in accordance
with § 2803.1-1 of this title.

(b) Reimbursement of costs for
application processing and
administration of right-of-way grants
and temporary use permits pertaining to
the Trans-Alaska Pipeline System shall
be made by payment of such sums as
the Secretary determines to be required
to reimburse the Department of the
Interior for the actual costs of these
services. In processing applications and
administering right-of-way grants and
temporary use permits relating to the
Trans-Alaska Pipeline System, the
Department of the Interior shall avoid
unnecessary employment of personnel
and needless expenditure of funds as
determined by the Secretary.
Reimbursement of costs shall be made
for each quarter ending on the last day
of March, June, September and
December. On or before the 16th day
after the close of each quarter, the
authorized officer shall submit to the
permittee a written statement of costs
incurred during that quarter which are
reimbursable.

[FR Doc. 84-20437 Filed 8-2-84; 8:45 am)
BILLING CODE 4310-84-M
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ENVIRONMENTAL PROTECTION On October 13, 1981, EPA terminated specified in § 307(b)(1) of the Clean

AGENCY the indefinite postponement of the Water Act. These groups also asserted
January 1981 amendments and that unless a POTW maintained its

40 CFR Part 403 established January 31, 1982, as their initially approved removal rates, the

(FRL 2557-7] effective date (46 FR 50502). On the ongoing POTW monitoring and reporting

General Pretreatment Regulations for
Existing and New Sources; Removal
Credits

AGENCY: Environmental Protection
Agency.

ACTION: Final rule.

SUMMARY: On September 28, 1982, the
Environmental Protection Agency (EPA)
proposed extensive revisions to the
removal credits section of the General
Pretreatment Regulations (40 CFR Part
403). EPA proposed these changes to
make the removal credits provision
simpler and more workable. After
considering all significant comments
submitted on the proposed changes, EPA
is today promulgating in final form the
revised removal credits section of the
pretreatment regulations. '
DATES: This regulation shall become
effective September 17, 1984. For
purposes of judicial review, this
regulation is issued at 1:00 PM eastern
time on August 19, 1984.

FOR FURTHER INFORMATION CONTACT:
Craig Jakubowics, Permits Division (EN-
336), U.S. Environmental Protection
Agency, 401 M St.,, SW,, Washington,
D.C. 20460, (202) 426-4793.
SUPPLEMENTARY INFORMATION:

L. Background

On June 26, 1978, EPA promulgated, in
40 CFR Part 403, the General
Pretreatment Regulations which
established mechanisms and procedures
for controlling the introduction of
wastes from industry and other non-
domestic sources into publicly owned
treatment works (POTWs) (43 FR 27736).
Following promulgation, several parties
brought actions in Federal court
challenging these regulations. Pursuant
to the terms of a settlement agreement
entered into by EPA and some of the
parties to the litigation, the Agency
promulgated amendments to the General
Pretreatment Regulations for Existing
and New Sources on January 28, 1981 (46
FR 9404). These amendments were
originally scheduled to take effect on
March 13, 1981. However, acting under
the President's memorandum of January
29, 1981, EPA postponed the effective
date until March 30, 1681 (46 FR 11972,
February 12, 1981). On March 27, 1981,
the Agency indefinitely suspended the
effective date of the amendments
pursuant to Executive Order 12291 (48
FR 19936, April 2, 1981).

same day, EPA invited comment on a
proposal that the effective date of the
amendments be further postponed (46
FR 50503). Most of the 1981 amendments
were allowed to go into effect on
January 31, 1982. However, a few of the
amendments, including the removal
credits provision, were further
postponed (47 FR 4518, February 1,
1982). On July 8, 1982, the United States
Court of Appeals for the Third Circuit
held that EPA's original indefinite
suspension violated the Administrative
Procedure Act, and directed EPA to put
all the pretreatment amendments,
including the removal credits section,
into effect retroactive to March 30, 1981
(Natural Resources Defense Council v.
EPA, 683 F. 2d 752 (3d Cir. 1982)).

An important part of the June 1978
General Pretreatment Regulations and
the January 1981 amendments was the

_ section governing removal credits

(section 403.7). That section was
designed to implement a 1977
amendment to section 307(b)(1) of the
Clean Water Act (CWA), which allows
a POTW to provide industrial users with
a “credit” (in the form of reduced
pretreatment requirements) for removal
of pollutants by the POTW. Industrial
users which qualify for such a credit are
allowed to discharge larger quantities of
regulated pollutants to the POTW than
would otherwise be allowed by the
applicable categorical pretreatment
standard. The removal credits section
established the conditions under which
POTWs would obtain authority to grant
removal credits and provided the means
by which these removal credits should
be determined.

Notwithstanding the streamlining
included in the 1981 amendments, the
removal credits provision was still
criticized by some as being so
burdensome and unworkable as to
discourage POTWSs from applying for
removal credit authority. In fact, this
removal credit rule was one of the
provisions of the General Pretreatment
Regulations challenged, albeit
unsuccessfully, in the pretreatment
litigation (National Association of Metal
Finishers (NAMEF) et al. v. EPA, 719 F.
2d 624 (3d Cir. 1983)). In addition to the
general allegation of unworkability,
several specific aspects of the regulation
were attacked. Industry groups and
some POTWs were critical of the
requirement that a POTW have an
approved pretreatment program, arguing
that this condition for removal credit .
authority went beyond any requirement

of its removals could result in a change
of its removal rates and the industries
adjusted discharge limits every six
months, thus creating a “moving target”
that would make continuing compliance
for industrial users difficult, if not
impossible, to achieve. The overflow
requirements also were objected to as
impossible to comply with. All these
arguments were rejected by the U.S.
Court of Appeals for the Third Circuit in
upholding the 1981 removal credits
provision.

In response to the criticisms of past
removal credits rules, on September 28,
1982, EPA proposed further
modifications to the removal credits
section to create a clearer, more flexible
and workable provision. EPA today is
promulgating in final form a revised
removal credit regulation, incorporating
some of the modifications proposed in
September 1982.

II. National Removal Rates

The most controversial proposed
change to the removal credits section
was the provision for “national removal
rates." This would have permitted a
qualified POTW to rely on national
removal rates developed by EPA, rather
than on rates established through the
collection of data by the POTW to
demonstrate its actual removal
performance. Some commenters
responding to the September 28, 1982,
proposal supported the proposed
national removal rates. Some of these
commenters contended that the
proposed national credits concept was
too restrictive in its application because
it only applied to certain eligible
POTWs (i.e., those achieving secondary
treatment levels and fulfilling certain
other requirements). Other commenters
argued that the proposed national rates
were too low, and thus would not grant
adequate relief to a POTW's industrial
users. Another group of commenters
argued that the proposed national
removal credits approach was illegal.
These commenters also argued that the
national credits concept was unsound as
a matter of policy because the proposed
removal rates exceeded the actual
removal capability at approximately
50% of the eligible POTWs.

Because of the controversy over the
national removal credits policy issue
and the challenge to the legality of this
approach, EPA has reevaluated the
national removal credits concept. The
Agency has concluded, upon
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reconsideration, that Congress intended
that a remaval credit be granted for a
particular pollutant only to the extent
that a particular POTW can
demonstrate that it removes the
pollutant. The language of the statute,
buttressed by the legislative history,
indicates that removal credits are to be
based upon case-by-case removal
determinations, rather than upon a
nationally determined rate. Moreover,
EPA has concluded upon
reconsideration that, on balance, policy
considerations in implementing the
pretreatment program envisioned by
Congress favor the case-by-case
determination of removal credits rather
than reliance upon national credits.

Under section 307 (b) and (c) of the
CWA, EPA is required to promulgate
pretreatment standards for the
introduction of toxic pollutants into a
POTW. These standards must be
designed to prevent the discharge of any
pollutant which interferes with, passes
through or otherwise is incompatible
with a POTW.

In 1977, Congress amended section
307(b)(1) of the CWA to specifically
provide for removal credits. The
relevant language of section 307(b)(1) is
as follows:

If, in the case of any toxic pollutant * * *
introduced by a source into a [POTW], the
treatment by such works removes all or any
part of such toxic pollutant and the discharge
from such works does not violate that
effluent limitation or standard which would
be applicable to such toxic pollutant if it
were discharged by such source other than
through a [POTW], and does not prevent
sludge use or disposal by such works in
accordance with section 405 of this Act, then
the pretreatment requirements for the sources
actually discharging such toxic pollutants
into such [POTW], may be revised by the
owner or operator of such works to reflect the
nrm?val of such toxic pollutant by such
WOTKS.

Emphasis added). As the highlighted
language indicates, Congress intended
that a removal credit be granted only
where some removal, whether by
treatment or incidentally, by a particular
POTW is actually achieved at the
POTW.

A clear indication of this statutory
intent is found in the legislative history
of the Clean Water Act. In the House
debate on the conference report
accompanying the Act, Congressman
Roberts stated that any credit to an
industrial user of a POTW must “reflect
the degree reduction of * * * [a]
pollutant achieved by the treatment
works." (A Legislative History of the
Clean Water Act of 1977 (hereinafter
cited as Legis. Hist., vol. 3, p. 343)).
Furthermore, in the Senate debate on
the Conference report, Senator Muskie

stated that “EPA and the permitting
States may approve case-by-case
modifications of the national
pretreatment standards—or local
credits—for documented pollutant
removals attained by a [POTW]." (Ligis.
Hist., vol. 3, p. 461). In fact, Congress
rejected the idea of establishing a
national credit due to the variability
among POTWs' abilities to remove a
particular pollutant. As stated in the
Senate report on the 1977 proposed
amendments to the Act:

Another reason for minimizing the
consideration of removals in the development
of national pretreatment standards is that the
performance of treatment works on industrial
waste, except in those few cases where the
system is specifically designed to treat a
certain type of industrial waste, is extremely
variable. Data that have been presented to
this committee indicate that secondary
treatment removal efficiency for metals
varies between 10 and 70 percent. Variability
of such magnitude makes the assumption of
specific levels of removal, when setting
national standards, almost impossible.
(Legis. Hist., vol. 4, p. 681).

Finally, in the recent decision of the
United States Court of Appeals for the
Third Circuit in the pretreatment
litigation (NAMF et al. v. EPA, supra),
the court stated that section 307 (b) (1)
of the Act allows for a removal credit
only in those instances in which a
POTW is actually removing a pollutant.
The court also cited and assigned
significance to the legislative history
discussed above in support of its
reading of the statute. Based on the
statutory language, legislative history,
and recent court decision just discussed.
EPA believes it lacks legal authority to
establish national removal credits.

Equally important, EPA has carefully
reconsidered national removal credits in
light of the statutory policy underlying
the general requirements to promulgate
pretreatment standards to prevent
interference, pass through and sludge
problems, While EPA eontinues to
recognize the administrative advantage
inherent in the use of national removal
credits, the Agency believes that case-
by-case determinations of actual POTW
removals is the only reliable means to
assure that credits granted are
consistent with actual POTW removals.
This in turn will assure that removal
credits will not result in a net reduction
of treatment by the POTW and its
regulated industrial users.

Based upon all the above
consideration, EPA has decided not to
promulgate national removal credits.
EPA has retained the basic regulatory
approach embgodied in previous removal
credits provisions that authorize
POTWs to apply for removal credits

-

based upon case-by-case
demonstrations. However, as discussed
below, the Agency has modified the
regulation in some respects to make the
program more efficient and to grant as
much certainty as possible to POTWs
that are granted removal credit
authority and industrial users that rely
upon removal credits.

111, Discussion of the Final Removal
Credit Provision

Today's final rule requires POTWs to
demonstrate consistent removal by
sampling their actual individual plant
performance, as was required under the
1978 and 1981 regulations. However,
POTWSs may use historical sampling
data or use sampling schemes other than
the 12 month sampling scheme generally
prescribed. Important changes to the
regulation are the elimination of the
complicated adjustment for combined
sewer overflows and the simplification
of approval procedures, including the
addition of a provision that allows a
POTW to apply for removal credit
authority at any time. A detailed
discussion of all the changes is provided
below.

Section 403.7(a)—Introduction

This introductory paragraph remains
almost the same as in the September 28,
1982, proposal. For the reasons
discussed above, however, the
provisions pertaining to POTWs
applying for the national removal rates
have been omitted. In addition, the
definition of “Sludge Requirements" in
§ 403.7(a)(1)(ii) now includes a reference
to the Marine Protection, Research and
Sanctuaries Act (MPRSA), which was
inadvertently omitted in the proposal.
Otherwise, the introduction is the same
as at proposal.

Section 403.7(a) sets out the
definitions and ground rules under
which POTWs can obtain authorization
to give removal credits. Paragraph (a)(2)
makes it clear that the POTW has
complete discretion in deciding whether
to award removal credits. A POTW
qualifying for removal credit authority
may decline to give removal credits at
all to a certain industrial category or to
one or more industrial users in a
category, or it may award a lower
removal credit than it is authorized to
give. In addition, paragraph (a})(2) now
stipulates that once a POTW has been
authorized to grant removal credits and
has extended those credits to the
appropriate industrial users, it will be
the industrial users that actually will
calculate their revised discharge limits.
As proposed, the POTW was obligated
to perform this task for all its industrial
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users receiving removal credits. Because
calculating revised limits merely
requires inserting the authorized
removal credit and applicable
categorical pretreatment standard into
the mathematical formula specified at
paragraph (a)(4) of the regulation, the
Agency believes that it will be simpler
and less administratively burdensome if
each affected industrial user performs
this function for itself rather than relying
on its POTW to do so. This also applies
if, at some future time, the removal
credits a POTW is authorized to grant
are modified.

Paragraph (a)(3) outlines the five
prerequisites for a POTW to obtain
authorization to give removal credits.

The POTW must: (1) Apply for and
receive authorization to grant removal
credits; (2) demonstrate consistent
removal; (3) have an approved local
pretreatment program or qualify for the
exception to this requirement; (4) meet
all applicable sludge requirements; and
(5) continue to comply with all its
NPDES permit limits and conditions.
Paragraph (a)(4) identifies the basic
equation from which one calculates the
revised discharge limits, This equation
is the same as the one contained in the
1978 regulations and the 1981
amendments.

Paragraph (a)(3)(iv) also advises
POTWs that if granting removal credits
forces them to incur greater sludge

management costs than they would
incur in the absence of granting removal
credits and the POTW is eligible for
Federal construction grant funding
under the Clean Water Act, EPA will not
pay for the additional sludge
management costs. The final removal
credits section, like the 1981
amendments, also provides that the
POTW must remain in compliance with
local, state and Federal requirements
applicable to the sludge management
method employed by the POTW after
granting removal credits. The following
table, reprinted from the September 28,
1982, proposal, summarizes the EPA
regulations which potentially apply, at
present, to sludge disposal.

MAJOR FEDERAL REGULATIONS RELATING TO SEWAGE SLUDGE DISPOSAL

Sludge disposal Regulation Dste °'l Wﬂhoﬁly iSon;
1. Landspreading:
a. Food-chain applk 40 CFR Part 257 9/79 RCRA/CWA.
b. Non-food chain app 40 CFR Part 257 9/79 RCRA/CWA.
2. Land disposat:
& Soiid wastes (nonhazard 40 CFR Part 257 9/79 RCRA/CWA.
b. Hazardous %] 40 CFR Parts 260 st s6q 5/80 RCAA.
¢. PCB's disposal 40 CFR Part 761 5/79 TSCA.
3. Incineration:
& Now stationary of air 40 CFR Part 60 10/75 CAA.
b. + poliutants 40 CFR Part 61 10/75 CAA.
c. H o st 40 CFR Parts 260 ot soq. 5/80, 1/81 RCRA.
d. PCB's disp 40 CFR Part 761 5/79 TSCA.
4. Ocsan Dumping 40 CFR Part 220 et seq, 1/77 MPRSA.
K. 0 = Resoirce Consenvation and Recovery Act.
CWA =Clean Waler Act.
TSCA=Toxic Substances Control Act.
CAA=Clean Ait
=Marine P Research, and Sanctuaries Act.
Only rarely will POTW sludge be removal credit until after they had the POTW maintains water quality that

considered a hazardous waste subject to
the requirements of 40 CFR Part 260, et
seq. or exhibit a sufficiently high
concentration of PCBs to become
subject to the requirements of 40 CFR
Part 761. EPA anticipates, therefore, that
POTWs applying for removal credits
will usually by subject only to the
landspreading and land application
requirements of 40 CFR Part 257; the
sludge incineration requirements of 40
CFR Parts 60 and 61; or the ocean
disposal requirements of 40 CFR Part
220 et segq. (in addition to State and local
requirements).

Also included in the final regulation,
at § 403.7(a)(3)(iv), is a provision
designed to accommodate POTWs that
are not presently in compliance with
sludge requirements applicable to their
chosen sludge disposal practice but will
be in compliance when the industrial
users install the technology needed to
comply with their categorical
pretreatment standard(s) (as adjusted
by the removal credit). The provision is
intended to benefit industrial users who
otherwise would be unable to get a

already installed the technology
necessary to meet the full pretreatment
standard. A POTW that can
demonstrate that it will be compliance
with any applicable sludge requirements
when the industrial users meet the
applicable pretreatment standard (as
modified by the removal credit) will be
deemed to have gatisfied the sludge
requirements provision.

Section 403.7(a)(3)(v) of the final rule
also requires, as a prerequisite to
removal credit authorization, that the
POTW remain in compliance with its
NPDES permit limits and conditions -
after giving removal credits. As
proposed, a POTW was only required to
maintain compliance with any toxic
limits in its permit for which it is
granting a removal credit. Today's final
rule clarifies the Agency's intent that
removal credit authority not be granted
if a violation of the POTW's permit
limitations or conditions would result.

For example, if a POTW's section
301(h) waiver application has been
approved, the POTW's NPDES permit
may contain conditions to assure that

protects a balanced indigenous
population of aquatic biota. If the
Approval Authority determines that
granting removal credits would cause
such permit conditions to be violated,
then the removal credit application must
be denied.

Section 403.7(a)(3)(v) can also be
satisfied in a manner analogous to that
provided in § 403.7(a)(3)(iv). That is, the
POTW can demonstrate that it will be in
compliance with its permit limitations
and conditions when industrial users
comply with their categorical
pretreatment standards, as modified by
the removal credit.

Section 403.7(a)(3)(iii) and (d}—Local
Pretreatment Program Requirement and
Exception Thereto

Paragraph (a)(8)(iii) of the final rule is
the same as proposed on September 28,
1982, and for the most part similar to its
counterpart in the 1981 general
pretreatment amendment. It provides
that a POTW must develop a local
pretreatment program as a prerequisite
to obtaining removal credit




Federal Register / Vol. 49, No. 151 / Friday, August 3, 1984 / Rules and Regulations

31215

authorization unless development of
such a program is not required by Part
403.
Paragraph (d) pr.ovides that a POTW
can grant “conditional” removal credits
prior to approval of its local program if
the POTW submitted a complete
application for pretreatment program
approval, meeting all the requirements
of §§ 403.8 and 403.9 of the General
Pretreatment Regulations, in accordance
with the compliance schedule in its
NPDES permit or by July 1, 1983, where
no permit deadline exists. All industrial
users who wish to receive conditional
removal credits must supply the POTW
with the baseline monitoring report
information required by § 403.12(b) (1)-
(7) (except for new or modified
industrial users who must only submit
the information required by § 403.12(b)
(1)-(6)). Finally, the POTW must make a
demonstration of its consistent
removals, in accordance with the
requirements specified in § 403.7(b) of
the regulation, submit a complete
application and comply with all the
other conditions for receiving removal
credit authority as specified in the
regulation.

Conditional removal credits are
available in only a limited number of
cases. Only a POTW that submitted a
complete program application in
accordance with the compliance
schedule in its permit, or by July 1, 1983,
where no schedule deadline existed, and
the Approval Authority has not yet
formally acted upon that application,
would the POTW be eligible for
conditional removal credits authority. If
a POTW failed to submit its program in
such a timely manner, it is not eligible
for conditional credit authority. In
addition, a POTW is ineligible for
conditional removal credit authority if it
is on a new compliance schedule by
virtue of an administrative order or
some other enforcement mechanism,
and a date beyond July 1, 1983, has been
established as the deadline for
submission of a complete, approvable
program. For a POTW that did submit
its application on time and had been
granted conditional credit authority, but
upon review its program submission is
determined non-approvable, such a
POTW's conditional credit authority
will be.withdrawn.

Section 403.7(b)—Demonstrated
Consistent Removal

The primary criticism of the removal
credits provisions in the past was that
the requirements for demonstrating a
POTW’s consistent removals were
unworkable. National removal credits
were proposed by EPA as one way to
address this concern. Although national

credits cannot be promulgated for the
reasons discussed above, the Agency
anticipates that the demonstration
procedures finalized today will
adequately address some of the
concerns that would have been
addressed by the national removal
rates.

Generally, a POTW will collect 12
influent and effluent samples at
approximately equal intervals
throughout one full year, analyze these
samples for the appropriate pollutants
and calculate its consistent removal. In
lieu of or as a supplement to this
sampling, a POTW may use a historical
data base or an alternative sampling
design to demonstrate its consistent
removals. EPA recognizes, however, that
there might be problems with this
approach in some cases. Under some
circumstances, a pollutant known to be
contributed to a POTW's system may
not be detectable in either the influent
or effluent sample, or both. There are
several possible explanations for this
result. In some cases, a pollutant will be
undetectable in the influent because the
industrial discharges to a POTW will be
diluted by all the other wastewaters
contributed to the POTW's system. In
other cases a pollutant will be degraded
or will volatilize in the sewer system. In
still other instances, installation of
pretreatment technology by industries
discharging to a POTW may have
reduced pollutant loadings to such low
levels that pollutants cannot be
detected.

If a pollutant is measurable in some
influent and effluent samples, or is
measurable in some influent samples
but not measurable in any effluent
samples, § 403.7(b)(4) specifies that all
of the samples are to be used to
demonstrate a POTW's consistent
removal. Influent and effluent
observations below the level of
detectability are to be set at a value
equal to the detectability limit.

If a POTW cannot measure a
pollutant in some of its influent and/or
effluent samples and it chooses not to
utilize any sampling data, or if it is
unable to measure a pollutant in any of
its influent samples, § 403.7(b)(4)
specifies that a POTW may make some
other alternative showing to
demonstrate its removal capability. For
example, a POTW may rely on
treatability studies from POTW's with
similar characteristics (e.g., comparable
categorical industrial dischargers;
comparable industrial/non-domestic
and domestic wastewater flows;
comparable POTW treatment systems).
The Approval Authority must approve

of the POTW's alternative
demonstration.

In addition to these provisions, two
other features finalized today make a
demonstration of actual'consistent
removal easier and more flexible. First,
instead of taking the average of the
lowest 50 percent of measured removals
as was required under the 1981 amended
regulations, consistent removal is
calculated in the final rule as the
difference between the average influent
and effluent concentrations in all of the
sample data. This method, which does
not exclude sample observations,
provides a more accurate and equitable
estimate of the actual removal generally
achieved than the method employed in
the 1981 regulation. Second, rather than
prescribe rigorously the manner in
which the samples are to be collected,
the final rule describes these sampling
procedures in an appendix as guidance.

Although the options discussed above
may reduce the problem of non-
detectability in a number of cases, EPA
recognizes that there may be occasional
instances in which a POTW will be
unable to satisfy any of the
demonstration requirements. This
potentially could create an inequity
between certain POTW's. A POTW with
a high concentration of pollutants in its
influent can measure and thus
demonstrate removals. A POTW with a
low cencentration of pollutants in its
influent may be unable to detect
incoming pollutants, even though some
are known to be discharged to its
system. Unless such a POTW can make
an alternative demonstration, as
provided for in the removal credits
regulation, it will be ineligible for
removal credit authority. EPA
acknowledges that if national removal
rates were made available, some
POTW's with low levels of pollutants in
their influent would be eligible for
removal credit authority. However, in
view of Congress' intention that a
POTW's removal rates be case-specific
based on demonstrated actual removals,
as discussed in detail above, EPA
believes that prohibiting a grant of
removal credit authority is justified
when a POTW is unable through any
means to show any removal of a
regulated pollutant.

Section 403.7(c)—Provisional Removal
Credits

- Ordinarily, removal credits will be
sought for pollutants which are being
discharged currently in measurable
concentrations into a POTW.
Occasionally, however, a new or
modified industrial facility will want a
removal credit for a pollutant which is
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not being discharged at measurable
concentrations into the POTW from any
facility, The POTW is obviously
incapable of demonstrating actual
removal prior to the discharge of the
pollutant into the POTW treatment
system. Therefore, the final rule
provides at paragraph (c) that consistent
removal may be provisionally
demonstrated using data from
treatability studies, provided that actual
consistent removal is demonstrated in
the conventional manner within 18
months of the commencement of the
discharge.

Procedures for modifying or
withdrawing provisional removal credits
were not included in the proposed
removal credits provision. Today’s final
rule includes such procedures. The
process is the same as for withdrawal of
conditional removal credits.

Section 403.7(e}—POTW Application for
Authorization To Give Removal Credits
and Approval Autherity Review

The provisions governing removal
credits applications are the same as
proposed on September 28, 1982, and are
considerably more streamlined than
their counterparts in the 1981
amendments, Basically all that has to be
submitted in a list of the pollutants for
which removal credits are sought; data
demonstrating actual consistent
removal; the proposed new limits; a
certification that the POTW has an
approved local pretreatment program or
qualifies for the exception to this :
requirement; a description of the
POTW's current method of managing its
sludge; and a certification that granting
removal credits will not cause the
POTW to violate applicable sludge
requirements and NPDES permit limits
and conditions. In contrast with the 1981
amendments, which restricted the
submission of applications to certain
fimes, the revised section provides that
qualified POTW's can submit
applications at any time. The Approval
Authority is required to review the
POTW's application in accordance with
the procedures in § 403.11, which
provide for completion of review within
90 days from public notice of the
application unless a public hearing is
held or the public comment period
extended, in which case the Approval
Authority may have up to another 90
days.

Section 403.7(f)—Continuation or
Withdrawal/Modification of
Authorization To Grant Removal
Credits

The final rule, like the September 28,
1882, proposal, states that ence a POTW
has received authorization to give

removal credits for a pollutant regulated
in a categorical pretreatment standard,
the POTW may automatically extend
that removal credit to the same pollutant
when regulated in other categorical
standards unless granting the removal
credit will cause the POTW to violate
any applicable sludge requirements or
permit conditicns. This provision makes
explicit what was never expressly
stated in the January 1981 amendments;
that is, once removal credit
authorization is received for a particular
pollutant, the POTW may, without
reapplication, give the same credit for
that pollutant when regulated in other
categorical standards. The POTW may,
of course, elect not to extend the
removal credit for a particular pollutant
to other categorical standards or
particular facilities in an industry
category.

Upon being granted removal credit
authority, the removal credits will be
included in the POTW's NPDES permit.
Because the procedures to initially
authorize a POTW to grant removal
credits are essentially the same as those
to modify or revoke and reissue a
POTW's permit to incorporate the
removal credits (i.e., notice, comment
and opportunity for a public hearing),
the Approval Authority should consider
commencement of the process to amend
the POTW’s permit simultaneously with
the formal review of a complete
application for removal credit authority.
This would reduce the administrative
burden of acting separately on the
removal credits application and permit
change.

As a condition of continued
authorization to give removal credits,
the POTW must continue to comply with
all the requirements of paragraph
(a)(3)(iii)}~{v). Compliance with these
requirements may be examined by the
Approval Authority at any time, but at
the very least, must be ascertained upon
reissuance of the NPDES permit. The
penalty for failure to comply with the
paragraph (a)(3) requirements is
withdrawal or modification of the
removal credits. The regulation specifies
the procedures to be followed when
initiating an action to modify or
withdraw.

Today's final removal credits
regulation does differ considerably in
one aspect from that which was
proposed. Prior removal credits rules
were criticized as unworkable in part
because of the potential uncertainty
they created. POTWs were required to
submit periodic compliance reports that
included sampling data to indicate
whether or not they were maintaining
their approved consistent removal rates.

Failure to maintain that removal rate
could potentially result in an immediate
adjustment of its approved removal
rates to reflect the change. In turn, the
industrial users applicable categorical
pretreatment standards reflecting the
removal credit would also have to be
readjusted to reflect the POTW's new
removal rates.

The final rule promulgated today
diminishes the uncertainty of changing
removal credits and shifting industrial
discharge limits. Once a POTW satisfies
the demonstration requirements and
does not violate the criteria specified in
paragraph (a)(iii)}-(v), the removal
credits will generally remain set for the
term the POTW's NPDES permit. The
removal credits could be modified or
withdrawn during the permit term only
in the case of consistently and
substantially poor POTW performance.
As a means of monitoring for
occurrences of those circumstances in
which a readjustment would be
necessary, POTWs are required to
submit compliance reports at least
annually to the Approval Authority for
its review that include sampling data to
indicate their removal capability. A
minimum of one sample per month
during the reporting period is required
and all the sampling data must be
included in the report. As the POTW's
removal performance will be
reevaluated when its permit expires,
sampling data included in these
compliance reports also can be used to
justify continuation of the removal
credits or to calculate its new removal
capability at the end of the permit term.

A removal credit determination is
based on the removal efficiency (i.e.,
percent removal) of a pollutant at the
POTW. Variability in removal efficiency
is inherent in any treatment system,
even those that are specifically designed
to remove particular pollutants. POTWs,
however, are generally designed to
remove suspended solids and
biodegradable organic materials, not
heavy metals, cyanide or non-
biodegradable toxic organics. The
removals of toxic pollutants are for the
most part incidental to the secondary
treatment employed by POTWs.

In addition to the design of the POTW,
there are a number of other factors that
contribute towards the variability in
removal efficiency. These include the
state of the pollutant (whether soluble or
insoluble); pollutant concentrations in
the influent; dilution of the raw
wastewater; or the detection limit of a
particular pollutant. Because of the
combined effect of these factors and
site-specifie conditions at a POTW, it is
impossible to determine the expected
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varibility on a pollutant-by-pollutant
basis across all POTWs.

The Agency recognizes that some
variability will exist and that nothing
can be done to totally eliminate it.
Recognizing this variability factor, the
Agency strongly believes that a fair
balance must be struck between
ensuring continued consistent removal
of a pollutant which formed the basis for
the removal credit and the need of
POTWs and their industrial users to
have a degree of certainty in the
removal credit and the adjusted
categorical pretreatment standards
reflecting the credit. To obtain this
balance, the Agency has established a
criterion for making a finding that a
POTW is no longer achieving proper
removals of a given pollutant.

Before the Approval Authority begins
a proceeding to modify or withdraw the '
removal credits prior to permit
expiration, it must make a finding that
“the POTW's consistent removal rate is
consistently and substantially lower
than the removal credit specified in the
POTW's NPDES permit.” This criterion
is established so that a POTW does not
lose its removal credit authority during
the permit term because of minor
problems at the POTW or situations
outside of the POTW's control that
temporarily reduce its originally
demonstrated removal efficiency.
However, if it is determined that the
POTW's consistent removal rate is
consistently and substantially lower
than the removal credit, this indicates
serious problems at the POTW and
justifies invocation of the modification
or withdrawal provisions of the
regulation. This regulatory approach,
assuming that initially established
removal credits will be effective for the
life of the POTW's NPDES permit absent
substantially worsened POTW
performance or a violation of the
conditions specified in paragraph (a)(3)
of the rule, should provide the desired
balance of consistent removals and
POTW/industry certainty.

The “consistently and substantially
lower” criterion was purposefully
adopted to allow all the relevant facts of
any particular situation to be considered
in deciding whether removal credits
should be modified. A more specific
criterion (e.g., designating a particular
percent reduction in a POTW's removal
rates as substantial) would be
technically inappropriate, since the
degree of unavoidable variability in a
POTW's removal rate is likely to vary
from plant to plant. It is thus more
appropriate that the Approval Authority
make a decision, on a case-specific
basis, whether a POTW's removals have

substantially worsened on a consistent
basis. If the Approval Authority initiates
the procedures to modify or withdraw
the credit based upon such a decision,
the affected POTW and its industrial
users would have an opportunity at that
time to challenge the decision and
demonstrate that the POTW's removals
have not consistently and substantially
worsened.

While the averaging of 12 monthly
samples will tend to stabilize the
POTW's removal rate, it should be
noted that some variations in the yearly
rates must be expected. Key to the
impact of this yearly variation on both
POTW's and industry is the magnitude
of the credit a POTW is considering to
grant. The following table shows the
effluent limits that an electroplater
would have to meet, depending on the
removal credit granted to the POTW.

R i C: Zinc (mg/

: g (mg/h )
0 12 42
20 1.5 5.25
30. 1.71 6.0
40 20 70
50. 24 84
60 3.0 105
70 40 140
80, 6.0 210
90 120 420

The granting of a removal credit
anywhere in the range of 40 and 60
percent results in a range of industrial
effluent limits which can probably be
met by the same industrial treatment
technology—2.0 to 3.0 mg/1 for cadmium
and 7.0 to 10.5 mg/l for zinc. The impact
of a reduced removal credit on an
industrial user would be small since the
same technology would have been
employed. However, this is not the case
for those POTW's that intend to grant
credits in the 80-to-90 percent range.
Removal credits from 80 to 90 percent
would allow industrial users to install
little or no technology to meet the limits.
The failure of the POTW to demonstrate
these high removals will have major
impacts on the industrial users which
may be required to install additional
technology if the removal credit is
reduced, POTW operators should be
aware that the demonstration of high
removals (75-90 percent) is difficult and
should be thoroughly evaluated to
provide their industrial users long-term
and stable effluent limits.

Another difference between today’s
final rule and the September 28, 1982,
proposal are the procedures for
modifying or withdrawing removal
credits when circumstances arise that
warrant a change. As proposed, if a
POTW failed to maintain its consistent
removal rate or violated some other

eligibility criteria (e.g., violated sludge
requirements or its permit limits), the
POTW had to notify the Approval
Authority, return to compliance within
six months and satisfy the Approval
Authority that the problem would not be
likely to recur. If, at the end of this six-
month period, the POTW did not return
to compliance or satisfy the Approval
Authority that the problem is non-
recurring in nature, the Approval
Authority would have had to revoke or
modify the removal credits. The
Approval Authority could, however,
have extended the time for compliance
for up to one year if the POTW
demonstrated good faith efforts to return
to compliance. Where the removal rates
were modified or withdrawn, industries
would have had to comply with the
modified discharge limits or original
categorical standard, whichever was the
case, within 18 months.

After reevaluating this proposed
change, taking into account public
comments received, EPA has decided
not to finalize the procedures as
proposed. Instead, the modification/
withdrawal procedures in today's final
rule are more similar to those specified
in the 1981 removal credits provision.
The significant difference is that the
procedures promulgated today provide
for notice and comment before the
removal credits are modified or a
POTW'’s authority to grant removal
credits is withdrawn. The Agency
believes the process adopted by the
final rule better serves the requirements
of adequate due process.

Under the final rule, the Approval
Authority is required to make a
preliminary determination that a POTW
is in violation of any of the eligibility .
criteria specified in paragraph (a)(3)(iii)-
(v), or that its ongoing removals are
substantially and consistently lower
than the removal credits. The Approval
Authority shall then, in accordance with
the procedures found in § 403.11(b) (1)
and (2) of the General Pretreatment
Regulations, issue a public notice of its
intent to modify or withdraw, and
provide for public comment and an
opportunity for a public hearing on the
matter. It is during this time that a
POTW, its industrial users or any
interested party can present a case
against modification or withdrawal. At
the close of the public comment period
and after a public hearing (if one is
held), the Approval Authority will make
its final decision based on all available
information, including that received in
comments and at the hearing. If the
removal credits are to be modified or
removal credit authority withdrawn, the
POTW and its industrial users must be
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notified and apprised in writing of the
reasons for the modification or
withdrawal. Where the removal credits
are modified, the affected industrial
users will be required to comply with
the readjusted discharge limits, or, in the
case of withdrawal of removal credit
authority, with the original limits
prescribed by the applicable categorical
pretreatment standards. Compliance
with these limits must be achieved
within a reasonable time following
modification or withdrawal. The amount
of time allowed for compliance from the
date that the removal credit is modified
or withdrawn must be no greater than
the amount of time allowed for
compliance in the applicable categorical
standard. For example, if a pretreatment
standard provided for a compliance
period of three years from the date of
promulgation, an industrial user affected
by the modification or withdrawal of a
removal credit could be granted a
maximum compliance period of three
years from the date of modification or
withdrawal. Of course, the Approval
Authority could establish a shorter
period for compliance after considering
the necessary adjustment to existing
treatment technology or the amount of
additional treatment that must be
installed.

IV. Summary of Public Participation

Numerous governmental agencies,
individuals, industries, and trade
associations provided comments on the
proposed removal credit rule published
in the Federal Register on September 28,
1982. The following parties provided
comments: Detroit Water and Sewerage
District; Caterpillar Tractor Company;
Air Products and Chemicals, Inc.; South
Carolina Department of Health and
Environmental Control; Howard M.
Cohen; Village of Sauget, IL; League of
Women Voters of Maryland, Inc.; Barge,
Waggoner, Summer and Cannon;
Midland-Rose Corp.; Great Lakes
Tomorrow, M/M Gordon V. Bond;
General Motors Corp.; American Iron
and Steel Institute; Natural Resources
Defense Council; National Association
of Metal Finishers; American Paper
Institute/National Forest Products
Association; Steven H, Bigelow; Conoco,
Inc.; The Standard Oil Company {Ohio);
Bausch and Lomb; Anne W. Amacher,
Ph.D.; Chemical Manufacturers
Association; Texaco, Inc.; League of
Women Voters of South Carolina; The
League of Women Voters of Kentucky;
Monsanto Company; Babcock and
Wilcox; Metropolitan Denver Sewage
Disposal District No. 1; Standard Oil
Company (Indiana); League of Women
Voters of Marion County, GA; County
Sanitation Districts of Los Angeles

County; League of Women Voters of
Findlay, OH; and the Chicago
Association of Commerce and Industry,

Comment: The majority of comments
received addressed various aspects of
the national removal credits concept,
including the legality of national
removal credits, the method of
calculating the national removal rates,
national credits for non-toxic pollutants
and the procedures a POTW must
follow to ebtain and maintain removal
credit authority when utilizing national
credits.

Response: The comments regarding
the legal basis of national removal
credits have been addressed in the
comprehensive discussion regarding this
issue in the preamble. Since national
credits have not been retained in the
final rule, comments regarding certain
technical aspects (e.g., selection of 25th
percentile, the broad definition of
POTW *“compliance” with secondary
treatment, the impact of negative
removal rates in calculating the national
removal rates) have become irrelevant,
Similarly, those comments addressing
the procedures and preconditions for
utilizing national credits have also
become irrelevant.

Comment: One commenter suggested
that the removal credit regulation
provide POTWs the option of
substituting their local standards
applicable to indirect dischargers for the
national categorical pretreatment
standards when these local standards
are based on local receiving water
quality or sludge disposal criteria.

Response: The removal credit concept
established in section 307(b) of the
Clean Water Act, provides for a credit
against a national categorical
pretreatment standard equal to or less
than the demonstrated removal by a
POTW for a specific pollutant. If a
POTW can demonstrate that its actual
removal rate would allow an adjustment
to the categorical pretreatment standard
that results in a standard less stringent
than the POTW's current local standard
for a particular pollutant, then the
POTW may impose its local standard. If,
however, the adjusted categorical
standard remains more stringent than
the local standard, then the adjusted
categorical pretreatment standard must
be applied.

Comment: One commenter objected to
the procedure whereby a POTW self-
certifies that it complies with applicable
sludge requirements, limits and
conditions in the POTW's NPDES
permit, and that it has an approved
pretreatment program. The objection
concerned the amount of discretion
given the POTW to determine

independently the complex factual
matters on which initial and continuing
qualification for removal credit depends.

Response: The final regulation
provides that a POTW must certify that
it has an approved pretreatment
program and that by granting removal
credits it will not viclate any permit
limits or conditions, or applicable
Federal, State and local sludge
requirements. The Agency retains the
authority to review the certifications
and independently verify their accuracy.
Information regarding the status of the
local pretreatment program and
compliance with NPDES permits is
readily available. In many instances, the
Agency staff making the initial review of
the removal credit authority application
are also responsible for tracking the
POTW's performance in the other two
areas. Similarly, compliance with sludge
requirements can be easily corroborated
either by communicating within the
Agency or by contacting the appropriate
State or local agency. Additionally, the
applicant must describe its sludge
management plan. In those instances
where the information is not sufficient to
determine whether the POTW will
continue to be in compliance with
sludge requirements, the Agency may
request more information.

Comment: Many comments
questioned the Agency’s basis for
imposing additional conditions for
obtaining removal credit authority that
are not specifically provided in section
307(b) of the CWA. Specifically, the
comments concerned the requirement
that: (a) A POTW have an approved
pretreatment program; (b) comply with
all applicable Federal, State and local
sludge management and disposal
requirements; and (c) be in compliance
with its NPDES permit discharge limits
for the toxic pollutant(s) for which
removal credits are sought, The
comments suggested that the Agency
rould only impose those criteria
explicitly mentioned in section 307(b)
(i.e., that a POTW remove all or any part
of the toxic pollutant, that the discharge
from the POTW does not violate the
effluent limitation or standard which
would be applicable if the pollutant
were discharged by the source other
than through the POTW and that the
POTW's sludge use or management be
in compliance with the requirements
established under section 405 of the
Clean Water Act),

Response: The Agency believes that
the imposition of these preconditians to
removal credit authority is not only a
logical exercise of its discretion, but is
directed by the statute and
congressional intent. This response will
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address each of the three conditions
separately since each condition is based
on different premises.

The “compliance with toxic limits"
requirement in section 403.7(a)(3)(v) of
the removal eredit rule was first
imposed as a regulatory requirement as
proposed in September 1982, This
provision has been changed in the final
rule, for the reasons previously
discussed, to require the POTW to
maintain compliance with all limits and
conditions in its NPDES permit after
granting removal credits. This
requirement is consistent with the broad
purposes of section 307(b) that
discharges from industrial users of
POTWs not interfere with a POTW's
ability to comply with its NPDES permit.

The second requirement is that a
POTW have an approved pretreatment
program. The Agency believes that the
imposition of this requirement is a
proper exercise of the Agency's
authority to ensure thata POTW
minimizes the potential of pass through
of pollutants or interference with the
POTW and was contemplated by
Congress when it amended the Federal
Water Pollution Control Act in 1977 (the
Clean Water -Act). The statutory
language and the legislative history,
when read together, provide the
requisite.authority to require a
pretreatment program as a precondition
to adPOTW's authority to grant removal
credits.

The 1977 amendments added two new
provisions relating to pretreatment. One
provision, section 402(b)(8), imposes on
POTWs that receive discharges from
industries subject to categorical
pretreatment standards a requirement to
develop a local pretreatment program.
The second provision, in section
307(b)(1), allows POTWs to adjust
categorical standards to reflect the
POTW's ability to remove any or all of
the regulated pollutant. These two
provisions are given meaning when read
in light of the legislative history which
clearly shows that Congress intended
that removal credits be integrally tied to
an approval pretreatment program.

The Senate, when debating the
conference report, addressed this
connection between removal credits
(discussed as “local credits”) and local
Preireatment programs:

Where a local compliance program is
approved, EPA and the permitting States may
approve case-by-case modifications of the
national pretreatment standards—or local
credits—for documented pollutant removals
attained by a publicly owned treatment
works. To receive a local credit there must be
& demonstration that the pollutant is
d"'xr{aded or treated: credits will not be given
for dilution * * *, Tying local credits to local

compliance programsnot only provides an
incentive for local participation, but more
importantly, it provides assurance that the
removal levels which justified the local
credits will be maintained by a publicly
owned treatment works committed to
operating a sound pretreatment program.
(Legis. Hist., Vol. 3, p. 461-462).

The House similarly discussed the
relationship between the two provisions
in its debate of the conference report:

Under the amendment to section 307(b) the
Administrator would establish national
pretreatment standards for toxic pollutants
based on the best available technology
economically achievable, or any more
stringent effluent standards under section
307(A). Then in opplying these pretreatment
standards through its pretreatment programs,
the owner or operator of a municipal
treatment works could modify the
requirements applicable to individual classes
of sources introducing that pollutant into the
treatment works to reflect the degree of
reduction of that pollutant achieved by the
treatment works (emphasis added). (Legis.
Hist,, Vol. 3, p. 342-343.)

It is-apparent that the Agency has
effectuated Congressional intent by
imposing this precondition for removal
credit authority. Moreover, the Agency
believes that it has adequate authority
to impose such a requirement to
accomplish the goal of avoiding the
potential for pass through or
interference under its broad rulemaking
authority to section 501 of the CWA.

The Agency's-position was judicially
sanctioned in a recent decision by the
U.S. Court of Appeals for the Third
Cirguit in Natienal Association of Metal
Finishers (NAMF) et al. v. EPA, 719 F.
2d 624 (3d Cir. 1983). Petitioners in that
case specifically challenged the local
pretreatment program requirement
claiming that the Agency acted without
authority in imposing this precondition
to granting removal credits. The court
disagreed with petitioners and adopted
the reasoning set out above as the basis
of the agency's authority. ‘

The third requirement, that the POTW
maintain compliance with all applicable
Federal, State, and local sludge disposal
requirements after granting removal
credits, was also challenged by
commenters as being contrary to the
statute. The Agency maintains the
position it presented in the regulations
promulgated on January 28, 1981, which
included the current provision regarding
compliance with sludge disposal
requirements. Essentially, the Agency
continues to believe that it is acting
within its-authority granted by sections
307(b) and 405 of the CWA in
conditioning removal credit allowances
on continued compliance with
applicable requirements established
under the Solid Waste Disposal Act

(including Title II of this Act, more
commonly referred to as the Resource
Conservation and Recovery Act
(RCRA)), the Clean Air Act, the Toxic
Substances Control Act (TSCA), the
Marine Protection, Research and
Sanctuaries Act (MPRSA), and State
regulations developed under Subtitle D
of RCRA. (For a more detailed
discussion of this issue, see 46 Fed. Reg.
at 9428.) In addition, it should be noted
that these sludge requirements were
contained in the 1981 General
Pretreatment Regulations upheld by the
Third Circuit in NAMF et al. v. EPA,
supra.

Comment: Several comments were
received which supported the exclusion
of the combined sewer overflow (CSO)
compensation factor when calculating
the revised categorical standard.
Several comments were received which
argued that the CSO factor should have
been retained.

Response: EPA has analyzed the
relationship of CSOs and removal
credits in two different ways. The first
approach examined the amount of time
CSO events occur. In 1978, 15 POTWs
were surveyed to determine the
frequency of rainfall-triggered
overflows. The Agency determined that
the average POTW will incur combined
sewer overflow only 7.3 percent of the
time. Even assuming that no treatment
occurs during an overflow situation, the
measurable effect on the revised
categorical standard is not significant.
Therefore, compensation for CSOs on
the basis of time is not necessary. (For a
detailed example of the effect CSOs can
have on the revised standard based on
the time CSO events occur, see the
proposed removal credits rule in the
September 28, 1982 Federal Register (47
FR at 42701)).

The second approach examined the
amount of pollutants that escaped
treatment during CSO events. This
involved the toxic pollutants discharged
by industry which are not treated at the
POTW during CSO events and which
settle in the sewer system during normal
dry conditions, and are resugpended
during CSO events. Recent EPA data
indicate that approximately 30 percent
of the toxic metals in a combined sewer
flow (i.e., during wet weather conditions
sufficient to produce an overflow event)
are due to the problem of resuspension.
The concern relative to removal credits
is that toxics resuspended under wet
weather conditions are carried out the
overflow point. As a result, a portion of
the toxic pollutants contributed by
industrial users never reach the POTW
and is therefore not removed.
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EPA analyzed the data collected on
heavy metals to determine the amount
of pollutants resuspended. The amount
of resuspension was then included in a
mass balance to determine the amount
of untreated heavy metals discharged
during a CSO event. This analysis
indicated that, on average, eight percent
of the metals bypassed the POTW and
were thus not treated. After applying
this eight percent bypass factor to
several sample removal rates, the
Agency concluded that its effect on the
adjusted industrial discharge limit
would be minimal. Thus, neither the
frequency of CSO events nor the amount
of toxics discharged during such events
warrant a regulatory provision requiring
CSOs to be factored into the formula for
determining a removal credit.

Comment: Two comments suggested
that POTWs must have an affirmative
obligation to seek removal credit
authority. Giving POTWs the discretion
to seek or not seek removal credits
could frustrate the intent of the
provision and may result in unnecessary
treatment.

Response: The statute provides that a
POTW “may" seek removal credit
authority. EPA is not empowered to
require a POTW to seek removal credit
authority.

Comment: Several commenters raised
the issue of a POTW's “compliance"”
with a stated removal rate and the
grounds for withdrawal or modification
of removal credits. This comment
involves two concerns. The first is the
POTW's concern for some degree of
latitude before a POTW is considered to
be out of compliance with its
demonstrated removal rate. The second
is the concern of industrial users who,
having obtained removal credits and
designed treatment facilities to meet a
stated standard, desire to have some
reasonable period without any change
to their discharge standards. Industrial
users are essentially seeking some
degree of certainty in their limits for
planning purposes.

Response: As discussed above in
detail, the Agency strongly believes that
a fair balance must be struck between
ensuring continued consistent removal
of a pollutant which formed the basis for
the removal credit and the need of
industrial users to have some guarantee
of certainty, for a reasonable period of
time, as to their discharge limits. To
obtain this balance, the Agency has
developed a criterion to determine when
the POTW is no longer achieving
consistent removal for a given pollutant.

Comment: Many commenters
questioned the Agency's procedure for
handling influent and effluent samples
when the pollutant is not detectable.

Most commenters suggested that for
effluent samples the appropriate
procedure is to assign the samples a
concentration value of zero and not to
assume that the concentration is at the
level of detectability for that pollutant.
Otherwise, they argued, the procedure
may fail to reflect the full extent of the
actual removal efficiency.

Response: The Agency believes that,
in general, the use of the detection limit
as an estimate of immeasurable
concentrations in an effluent, where the
influent was detectable, will provide a
better approximation of actual removals
than will the use of a zero value. Using
zero as a measure of the effluent
concentration necessarily results in a
conclusgion that the pollutant is
experiencing a 100% removal by the
POTW. Such a result is theoretically
unlikely and inconsistent with the
Agency’'s POTW removal data collected
from 50 well-operated secondary
treatment plants, The use of the
detection limit is likely to produce a
somewhat conservative estimate of
removals. However, in most cases, the
calculated removal should not be much
lower than the actual removal and
generally should be more accurate (and
more environmentally protective) than
that calculated by assuming a zero
discharge effluent. In any event, in cases
of non-detectability, the POTW has the
option of making an alternative
demonstration to qualify for removal
credit authority.

Comment: One commenter questioned
the proposed procedure for addressing
violations by the POTW of its removal
rate and the sanctions available. The
commenter argued that the procedure
may allow the violation to persist too
long and represent an unnecessary
endangerment to the environment
because of interference, pass through
and sludge contamination.

Response: The Agency agrees that the
proposed procedure which could allow
up to 12 months before withdrawal or
modification procedures are instituted
provided too much latitude to a POTW
which is experiencing problems.
Consequently, the Agency is amending
this provision. As discussed above,
today's final rule recognizes that some
variability in a POTW's removal rates
can be expected. However, if a POTW's
removal capability does consistently
and substantially worsen, indicating
that a serious problem exists and
requiring long-term corrective measures
be taken, or it violates any other
precondition of its removal credit
authority, the Approval Authority will
initiate the process to withdraw a
POTW's authority to grant removal
credits or to modify those credits. Public

notice of this action will be given, and a
comment period and opportunity for a
hearing provided for. The Agency
believes that once grounds for
modification or withdrawal do arise, the
procedures in the final rule allow for
prompt action by the Approval
Authority. In addition, these procedures
more adequately satisfy due process
requirements than past procedures.

Comment: Some commenters objected
to the 18 month time limit for industrial
users to comply with the pretreatment
standard once a removal credit has been
modified or withdrawn. They argued
that the time limit should be three years.

Response: The Agency partially
agrees with this argument. The Agency
has revised this part of the regulation to
provide that the time period for
compliance be no longer than the time
allowed in the pretreatment standard or
such shorter time as determined after
considering the amount of additional
treatment that must be installed. This
time period is the same as was allowed
under the 1981 revised removal credit
regulation.

Comment: Some commenters
questioned the adequacy of the
compliance reporting requirements.
They believed that one annual report
will not be sufficient to detect quickly
any drops in removal efficiencies.

Response: The Agency disagrees with
this contention. A POTW'’s initially
demonstrated removal rates were based
on 12 representative samples taken over
the course of one full year. Requiring
one compliance report per year that
includes a similar sampling requirement
(i.e., 12 representative samples taken at
equal intervals over that year) provides
an accurate means of comparing a
POTW's ongoing performance with its
originally approved demonstrated
removal efficiency. These reports will be
reviewed by the Approval Authority.
Furthermore, while the new regulations
will minimally only require one annual
report, there are several other sources of
information which can augment the
removal rate compliance reporting. In
addition to this report, 8 POTW will be
providing other reports as part of their
NPDES permit and pretreatment
program. POTWs will also be subject to
pretreatment program audits and
inspections which can be used to
investigate a POTW's compliance with
its removal rates.

Comment: Many commenters
questioned the provision in the proposed
rule which provides that the removal
rates demonstrated by the POTW that
formed the basis for removal credits
become enforceable conditions of the
POTWs NPDES permit. The commenters
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suggested that the provision would
discourage POTW's from applying for
removal credit authority.

Response: Incorporating the removal
credits as an enforceable condition into
the POTW's NPDES permit was clearly
intended by Congress when section
307(b) was passed. The House debate on
the conference report contained the
following statement: “Any effluent
reduction attained by the treatment
works and used to justify a modification
of pretreatment requirements must be a
permit condition enforceable against the
owner or operator of the treatment
works" (Legis. Hist., Vol. 3, p. 343).

Thus, it'is clear that this requirement
was contemplated by the Congress. The
argument that this will act as an
impediment to POTWs seeking removal
credit authority does not militate against
the requirement. Tt only assures that the
POTW will strive to maintain its
consistent removal rates. It should also
prove to be anincentive for industrial
users enjoying the benefit of removal
credits to take greater interest in the
POTW's operation and pretreatment
program.

Comment: One comment raised the
issue of whether the proposed method
for calculating the removal rate is
appropriate. The commenter argued that
the technique of averaging all the
influent and effluent samples will mask
variability and may result in a distortion
of the removal efficiency.

Response: As the Agency stated in the
proposed rule, the technique of
averaging thednfluent and effluent data
will provide a more reliable estimate of
the actual removal generally achieved
than the method used in the 1981
regulations, No sample observations will
be excluded from the calculation,

Miscellaneous

In the September 28, 1982 proposal,
several sections of the General
Pretreatment Regulations-were proposed
to be amended because they referenced
the removal credits provision. Today's
action finalizes those changes to
conform to the new removal credits
section.

In addition to these changes,

§ 403.8(e) also is being revised. Section
403.8(e) specifies specific circumstances
for modifying or revoking and reissuing
a POTW’s permit. These grounds
include, among others, incorporation of
& compliance schedule for development
of a POTW's pretreatment program,
section 301(h) and section 301(i) permit
conditions and an approved POTW
Pretreatment program. By today's

dction, § 403.8(e) is revised to specify
that incorporation of the removal credits
Sranted by a POTW is cause for

meodifying or revoking and reissuing a
POTW's permit. Amending § 403.8(e) in
this way is consistent with Congress'
intent, as discussed above, that the
removal credits be placed in the
POTW's permit and thus be an’
enforceable permit condition. In
addition, past removal credit provisions
and the September 28, 1982, removal
credit proposal required incorporation of
removal rates into the permit.

Executive Order 12291

Under Executive Order 12291, EPA
must judge whether a regulation is
“major"” and therefore subject to the
requirement of a Regulatory Impact
Analysis. This regulation simplifies
existing requirements and will have the
ultimate effect of reducing pollution
control costs. It is not a major regulation
because it:does not meet the criteria set
forth in‘the Executive Order.

Regulatory Flexibility Act

Under the Regulatory Flexibility Act, 5
U.S.C. 601 et seq., EPA is required to
prepare a Regulatory Flexibility 5
Analysis to assess the impact of rules on
small entities. No regulatory flexibility
analysis is required, however, where the
head of the agency certifies that the rule
will not have a significant economic
impact on-a substantial number of
entities. I hereby certify, pursuant to 5
U,S.C. § 605(b), that today’s final action
will not have a significant impact on a
substantidl number of small entities.

List of Subjects in 40 CFR Part 403

Confidential business information;
Reporting and recordkeeping
requirements; Waste treatment and
disposal; Water pollution control.

Dated: July 27, 1984,
William D, Ruckelshaus,
Administrator.

PART 403—GENERAL
PRETREATMENT REGULATIONS FOR
EXISTING AND NEW SOURCES OF
POLLUTION

For the reasons set out in the
preamble, 40 CFR Part 403 is amended
as follows:

1. The authority citation for 40 CFR
Part 403 is as follows:

Authority: Sec. 54(¢)(2) of the Clean Water
Act of 1977 (Pub. L, 95-217), seclions
204(b)(1)(CJ. 208(b)(2)(C)(iii), 301 (b)(1)(A)(ii),
301(b)(2)(A)(ii), 3e1{b){2})(C}, 301(h)(5),
301(1)(2), 304(e), 304(g), 307, 308, 309, 402(b),
405, and 501(a) of the Federal Water Pollution
Control Act (Pub. L. 92-500), as amended by
the Clean Water Act of 1977.

2. 40 CFR 403.7 is revised to read as
follows:

§ 403.7 Removal credits.

(a) Introduction—{1) Definitions. For
the purpose of this section:

(i) “Removal" means a reduction in
the amount of a pollutant in the POTW's
effluent or alteration of the nature of a
pollutant during treatment at the POTW.
The reduction or alteration can be
obtained by physical, chemical or
biological means and may be the result
of specifically designed POTW
capabilities or may be incidental to the
operation of the treatment system.
Removal as used in this subpart shall
not mean dilution of a pollutant in the

.POTW.

(ii) *Sludge Reguirements” shall mean
the following statutory provisions and
regulations or permits issued thereunder
(or-more stringent State or local
regulations): section 405 of the Clean
Water Act; the Solid Waste Disposal
Act (SWDA) (including Title Il more
commonly referred to as the Resource
Conservation Recovery Act (RCRA) and
State regulations contained in any State
sludge management plan prepared
pursuant to Subtitle D of SWDA); the
Clean Air Act; the Toxic Substances
Control Act; and the Marine Protection,
Research and Sanctuaries Act.

(2) General. Any POTW receiving
wastes from anIndustrial User to which
a categorical Pretreatment Standard(s)
applies may, at its discretion and
subject to the conditions of this section,
grant removal credits to reflect removal
by the POTW of pollutants specified in
the categorical Pretreatment
Standard(s). The POTW may grant a
removal credit equal to or, at its
discretion, less than its consistent
removal rate. Upon being granted a
removal credit, each affected Industrial
User shall calculate its revised
discharge limits in accordance with
subparagraph (4) of this paragraph.
Removal credits may only be given for
indicator or surrogate pollutants
regulated in a categorical Pretreatment
Standard if the categorical Pretreatment
Standard so specifies.

(8) Conditions for authorization to
give removal credits. A POTW is
authorized to give removal credits only
if the following conditions are met:

(i) Application. The POTW applies
for, and receives, authorization from the
Approval Authority to give a removal
credit in accordance with the
requirements and procedures specified
in paragraph (e} of this section.

(ii) Consistent removal determination.
The POTW demonstrates and continues
to achieve consistent remaval of the
pollutant in accordance with paragraph
(b) of this section.
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(iii) POTW local pretreatment
program. The POTW has an approved
pretreatment program in accordance
with and to the extent required by Part
403; provided, however, a POTW which
does not have an approved pretreatment
program may, pending approval of such
a program, conditionally give credits as

provided in paragraph (d) of this section.

(iv) Sludge requirements. The granting
of removal credits will not cause the
POTW to violate the local, State and
Federal Sludge Requirements which
apply to the sludge management method
chosen by the POTW. Alternatively, the
POTW can demonstrate to the Approval
Authority that even though it is not
presently in compliance with applicable
Sludge Requirements, it will be in
compliance when the Industrial User(s)
to whom the removal credit would apply
is required to meet its categorical
Pretreatment Standard(s) as modified by
the removal credit. If granting removal
credits forces a POTW to incur greater
sludge management costs than would be
incurred in the absence of granting
removal credits, the additional sludge
management costs will not be eligible
for EPA grant assistance.

(v) NPDES permit limitations. The
granting of removal credits will not
cause a violation of the POTW's permit
limitations or conditions. Alternatively,
the POTW can demonstrate to the
Approval Authority that even though it
is not presently in compliance with
applicable limitations and conditions in
its NPDES permit, it will be in
compliance when the Industrial User(s)
to whom the removal credit would apply
is required to meet its categorical
Pretreatment Standard(s), as modified
by the removal credit provision.

(4) Calculation of revised discharge
Iimits. Revised discharge limits for a
specific pollutant shall be derived by
use of the following formula:

X
y="—"
I—r

where:

x=pollutant discharge limit specified in the
applicable categorical Pretreatment
Standard

r=removal credit for that pollutant as
established under paragraph (b) of this
section (percentage removal expressed
as a proportion, i.e., a number between 0
and 1)

v=revised discharge limit for the specified
pollutant (expressed in same units as x)

(b) Establishment of Removal Credit;
Demonstration of Consistent Removal.
A POTW may be authorized to grant a
removal credit that does not exceed its
consistent removal rate, In order to

demonstrate consistent removal, the
POTW shall, for each pollutant with
respect to which removal credit
authorization is sought, collect influent
and effluent data and calculate
consistent removal in accordance with
the following requirements. As a
condition of retaining removal credit
authorization, the POTW’s consistent
removal must continue to be equal to or
greater than the removal credit.

(1) Number of samples. At least
twelve representative samples of
influent and effluent shall be taken at
approximately equal intervals
throughout one full year. Upon
concurrence of the Approval Authority,
a POTW may utilize an historical data
base either in lieu of or as a supplement
to these twelve samples. In order to be
approved, the historical data base must
be representative of the yearly and
seasonal conditions to which the POTW
is subject and be repregentative of the
POTW!'s performance for at least one
year. As an alternative to the above, a
POTW, upon concurrence of the
Approval Authority, may utilize an
alternative sampling design, as long as
the alternative design provides for
samples to be taken at times which are
representative of the POTW's normal
operating conditions and the different
seasonal conditions to which the POTW
is subject.

(2) Method of Sampling. The POTW
must use the composite sampling
method unless the grab sampling
method is more appropriate. A
description of these methods and
suggestions on when each method
should be used are included in
Appendix E as guidance.

(3) Method of Analysis for Pollutants.
The POTW shall analyze the samples
for pollutants in accordance with the
analytical techniques prescribed in 40
CFR Part 136. If 40 CFR Part 136 does
not contain analytical techniques for the
pollutant in question, or if the Approval
Authority determines that Part 136
analytical techniques are inappropriate,
the analysis shall be performed using
validated analytical methods or any
other applicable analytical procedures
approved by the Approval Authority,
including procedures suggested by the
POTW.

(4) Calculation of Consistent
Removal, (i) The consistent removal,
denoted by r, for a specific pollutant
shall be the difference between the
average concentrations of the pollutant
in the influent of the POTW, denoted by
I, and the average concentrations of the
pollutant in the effluent of the POTW,
denoted by E, divided by the average
concentrations of the pollutant in the
influent, denoted by I, as follows:

I-E

r'=

The average concentrations of the
pollutant in the influent and effluent
shall be calculated by taking the
arithmetic average of all influent and
effluent data, respectively. In calculating
consistent removal under the
subparagraph, all sample data must be
used.

(ii) If a pollutant is only measurable in
some of the influent and effluent
samples (including the situation where it
is not measurable in any effluent
samples) and the POTW elects to
calculate consistent removal in
accordance with paragraph (b)(4)(i),
influent and effluent observations below
the limit of detectability should be
assigned a value equal to the limit of
detectability. In calculating consistent
removal under paragraph (b)(4)(i), all
sample data, including those set at the
limit of detectability, must be used.

(iii) If a pollutant is only measurable
in some influent and effluent samples
(including the situation where it is not
measurable in any effluent samples) and
the POTW elects not to calculate
consistent removal in accordance with
paragraph (b)(4)(i), or if a pollutant is
not measurable in any of the influent
samples (in which case the sample data
may not be used to calculate consistent
removal in accordance with paragraph
(b)(4)(i)), the POTW may (A) use
historical data as provided in paragraph
(b)(1) of this section to calculate
consistent removal, or (B) upon the
concurrence of the Approval Authority,
the POTW may use data from
treatability studies, demonstrated
removal at similar treatment facilities or
provide some other alternative means to
demonstrate its consistent removal.

(iv) For purposes of this paragraph,
“measurable” refers to the ability of the
analytical method to quantify as well as
identify the presence of the pollutant in
question. "Limit of detectability” refers
to the lowest limit at which the
analytical method can quantify the
pollutant in question.

(c) Provisional credits. For pollutants
which are not being discharged
currently (i.e., new or modified facilities,
or production changes) the POTW may
apply for authorization to give removal
credits prior to the initial discharge of
the pollutant. Consistent removal shall
be based provisionally on data from
treatability studies or demonstrated
removal at other treatment facilities
where the quality and quantity of
influent are similar. Within 18 months
after the commencement of discharge of
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pollutants in question, consistent
removal must be demonstrated pursuant
to the requirements of paragraph (b). If,
within 18 months after the
commencement of the discharge of the
pollutant in question, the POTW cannot
demonstrate consistent removal
pursuant to the requirements of
paragraph (b) of this section, the
authority to grant provisional removal
credits shall be terminated by the
Approval Authority and all Industrial
Users to whom the revised discharge
limits had been applied shall achieve
compliance with the applicable
categorical Pretreatment Standard(s)
within a reasonable time, not to exceed
the period of time prescribed in the
applicable categorical Pretreatment
Standard(s), as may be specified by the
Approval Authority.

(d) Exception to POTW Pretreatment
Program Requirement. A POTW
required to develop a local pretreatment
program by § 403.8 may conditionally
give removal credits pending approval
of such a program in accordance with
the following terms and conditions:

(1) All Industrial Users who are
currently subject to a categorical
Pretreatment Standard and who wish
conditionally to receive a removal credit
must submit to the POTW the
information required in § 403.12(b)(1)-(7)
(except new or modified industrial users
must only submit the information
required by § 403.12(b)(1)~(8)).
pertaining to the categorical
Pretreatment Standard as modified by
the removal credit. The Industrial Users
shall indicate what aditional technology,
if any, will be needed to comply with the
categorical Pretreatment Standard(s) as
modified by the removal credit;

(2) The POTW must have submitted to
the Approval Authority an application
for pretreatment program approval
meeting the requirements of §§ 403.8
and 403.9 in a timely manner, not to
exceed the time limitation set forth in a
compliance schedule for development of
a pretreatment program included in the
POTW's NPDES permit, but in not case
later than July 1, 1983, where no permit
deadline exists;

(3) The POTW must:

(i) Compile and submit data
demonstrating its consistent removal in
accordance with paragraph (b) of this
section;

(ii) Comply with the conditions
specified in paragraph (a)(3) of this
section; and

(iii) Submit a complete application for
removal credit authority in accordance
with paragraph (e) of this section;

(4) If a POTW receives authority to
grant conditional removal credits and
the Approval Authority subsequently

makes a final determination, after
appropriate notice, that the POTW
failed to comply with the conditions in
paragraphs (d)(2) and (3) of this section,
the authority to grant conditional
removal credits shall be terminated by
the Approval Authority and all
Industrial Users to whom the revised
discharge limits had been applied shall
achieve compliance with the applicable
categorical Pretreatment Standard(s)
within a reasonable time, not to exceed
the period of time prescribed in the
applicable categorical Pretreatment
Standard(s), as may be specified by the
Approval Authority.

(5) If a POTW grants conditional
removal credits and the POTW or the
Approval Authority subsequently makes
a final determination, after appropriate
notice, that the Industrial User(s) failed
to comply with the conditions in
paragraph (d)(1) of this section, the
conditional credit shall be terminated by
the POTW or the Approval Authority for
the non-complying Industrial User(s)
and the Industrial User(s) to whom the
revised discharge limits had been
applied shall achieve compliance with
the applicable categorical Pretreatment
Standard(s) within a reasonable time,
not to exceed the period of time
prescribed in the applicable categorical
Pretreatment Standard(s), as may be
specified by the Approval Authority.
The conditional credit shall not be
terminated where a violation of the
provisions of this paragraph results from
causes entirely outside of the control of
the Industrial User(s) or the Industrial
User(s) had demonstrated substantial
compliance.

(6) The Approval Authority may elect
not to review an application for
conditional removal credit authority
upon receipt of such application, in
which case the conditionally revised
discharge limits will remain in effect
until reviewed by the Approval
Authority. This review may occur at any
time in accordance with the procedures
of § 403.11, but in no event later than the
time of any pretreatment program
approval or any NPDES permit
reissuance thereunder.

(e) POTW application for
authorization to give removal credils
and Approval Authority review—{1)
Who must apply. Any POTW that wants
to give a removal credit must apply for
authorization from the Approval
Authority,

(2) To whom application made, An
application for authorization to give
removal credits (or modify existing
ones) shall be submitted by the POTW
to the Approval Authority.

(3) When to apply. A POTW may
apply for authorization to give or modify
removal credits at any time.

(4) Contents of the Application. An
application for authorization to give
removal credits must be supported by
the following information:

(i) List of pollutants. A list of
pollutants for which removal credits are
proposed.

(ii) Consistent Removal Data. The
data required pursuant to paragraph (b).
(iii) Calculation of revised discharge
limits. Proposed revised discharge limits

for each affected subcategory of
Industrial Users calculated in
accordance with paragraph (a)(4) of this
section.

(iv) Local Pretreatment Program
Certification, A certification that the
POTW has an approved local
pretreatment program or qualifies for
the exception to this requirement found
at paragraph (d) of this section.

(v) Sludge Management Certification.
A specific description of the POTW's
current methods of using or disposing of
its sludge and a certification that the
granting of removal credits will not
cause a violation of the sludge
requirements identified in paragraph
(a)(3)(iv) of this section.

(vi) NPDES Permit Limit Certification.
A certification that the granting of
removal credits will not cause a
violation of the POTW's NPDES permit
limits and conditions as required in
paragraph (a)(3)(v) of this section.

(5) Approval Authority Review. The

. Approval Authority shall review the

POTW's application for authorization to
give or modify removal credits in
accordance with the procedures of

§ 403.11 and shall, in no event, have
more that 180 days from public notice of
an application to complete review.

(6) EPA review of State removal
credit approvals. Where the NPDES
State has an approved pretreatment
program, the Regional Administrator
may agree in the Memorandum of
Agreement under 40 CFR 123.24(d) to
waive the right to review and object to
submissions for authority to grant
removal credits. Such an agreement
shall not restrict the Regional
Administrator’s right to comment upon
or object to permits issued to POTW's
except to the extent 40 CFR 123.24(d)
allows such restriction.

(7) Nothing in these regulations
precludes an Industrial User or other
interested party from assisting the
POTW in preparing and presenting the
information necessary to apply for
authorization.

(f) Continuation and withdrawal of
authorization—(1) Effect of
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authorization, (i) Once a POTW has
received authorization to grant removal
credits for a particular pollutant
regulated in a cetegorical Pretreatment
Standard it may automatically extend
that removal credit to the same pollutant
when it is regulated in other categorical
standards, unless granting the removal
credit will cause the POTW to violate
the sludge requirements identified in
(a)(3)(iv) of this section ar its NPDES
permit limits and conditions as required
by (a)(3)(v). If a POTW elects at a later
time to extend removal credits to a
certain categorical Pretreatment
Standard, industrial subcategory or one
or more Industrial Users that initially
were not granted removal credits, it
must notify the Approval Authority.

(2) Inclusion in POTW permit. Once
authority is granted, the removal credits
shall be included in the POTW's NPDES
Permit as soon as possible and shall
become an enforceable requirement of
the POTW's NPDES permit. The removal
credits will remain in effect for the term
of the POTW's NPDES permit, provided
the POTW maintains compliance with
the conditions specified in subparagraph
(4) of this paragraph.

(3) Compliance monitoring. Following
authorization to give removal crédits, a
POTW shall continue to monitor and
report on (at such intervals as may be
specified by the Approval Authority, but
in no case less than once per year) the
POTW's removal capabilities. A
minimum of one representative sample
per month during the reporting period is
required, and all sampling data must be
included in the POTW’s compliance
report.

(4) Modification or withdrawal of
removal credits. (i) Compliance with the
conditions in paragraph (a)(3)(iii)~(v) of
this section may be examined by the
Approval Authority whenever it elects
and must, at the very least, be examined
whenever the POTW's NPDES permit is
reissued. If the Approval Authority
determines, on the basis of compliance
monitoring reports or other information
available to it, that the conditions
specified in paragraphs (a)(3)(iii}-{v) of
this section are not being met, the
Approval Authority shall withdraw the
POTW's authority to grant removal
credits or modify those credits in
accordance with the procedures
specified in subparagraph (iii) below.

(ii) If, during the term of the POTW's
NPDES permit, the Approval Authority
determines that the POTW's consistent
removal rate is consistently and
substantially lower than the removal
credit specified in the POTW's NPDES
permit, the Approval Authority shall
either withdraw the POTW's authority
to grant removal credits or modify those

credits in accordance with the
procedures specified in subparagraph
(iii) below.

(iii) If the Approval Authority
tentatively determines, under
subparagraphs (i) or (ii) above, that the
withdrawal of a POTW’s authority to
grant removal credits or modification of
those credits is warranted, the Approval
Authority shall, in accordance with the
procedures specified in § 403.11(b) (1)
and (2) of this section, issue a public
notice, provide a public comment period
of at least 30 days and provide an
opportunity for interested persons to
request a public hearing. The mailing list
for the public notice shall include, at a
minimum, the POTW and Industrial
Users to whom revised discharge limits
have been applied. If the Approval
Authority finally determines to
withdraw the POTW's authority to grant
removal! credits or to modify those
removal credits the POTW is autharized
to grant, it shall notify the POTW, all
Industrial Users to whom revised limits
have been applied and each person whe
has requested individual notice of its
decision and the basis for that decision.
Notice shall also be published in the
same newspaper as the original notice
of the tentative determination was
published. Following such notice and
modification or withdrawal, all
Industrial Users to whom revised
discharge limits have been applied shall
be subject to the modified discharge
limits or the discharge limits prescribed
in the applicable categorical °
Pretreatment Standard(s), as
appropriate, and shall achieve
compliance with such limits within a
reasonable time, not to exceed the
period of time prescribed in the
applicable categorical Pretreatment
Standard(s), as may be specified by the
Approval Authority.

() Removal credits in State-run
pretreatment programs under
§ 403.10(e). Where an NPDES State with
an approved pretreatment program
elects to implement a local pretreatment
program in lieu or requiring the POTW
to develop such a program (as provided
in § 403.10(e)), the POTW will not be
required to develop a pretreatment
program as a precondition to obtaining
authorization to give removal credits.
The POTW will, however, be required to
comply with the other conditions of
paragraph (a)(3) of this section.

3. 40 CFR 403.6(a}(2)(ii) is revised to
read as follows:

§403.6 National Pretreatment Standards:
Categorical Standards.

* - * » .

(a)t LI

(2) - LR 2

(i) Citing evidence and reasons why a
particular subcategory is applicable and
why others are not applicable. Each
such statement shall contain an oath
stating that the facts contained therein
are true on the basis of the applicant's
personal knowledge or to the best of his
information and belief.

- - - - *

4. In 40 CFR 403.8, paragraph (a) is
revised and paragraph (e)(6) is added to
read as follows:

§403.8 POTW pretreatment programs:
Deveiopment by POTW.

(a) POTWs required to develop a
pretreatment program. Any POTW (or
combination of POTWs operated by the
same authority) with a total design flow
greater than 5 million gallons per day
(mgd) and receiving from Industrial
Users pollutants which Pass Through or
Interfere with the operation of the
POTW or are otherwise subject to
Pretreatment Standards will be required
to establish a POTW Pretreatment
Program unless the NPDES State
exercises its option to assume local
responsibilities as provided for in
§ 403.10(e). The Regional Administrator
or Director may require that a POTW
with a design flow of 5 mgd or less
develop a POTW Pretreatment Program
if he or she finds that the nature or
volume of the industrial influent,
treatment process upsets, violations of
POTW effluent limitations,
contamination of municipal sludge, or
other circumstances warrant in order to
prevent Interference with the POTW or
Pass Through.

- - - - -

(e) L B |

(6) incorporate the removal credits
(established under § 403.7) in the POTW
permit,

. * * * .

5. In 40 CFR 403.11, the introductory
text, paragraph (a), and the introductory
text of paragraph (b) are all revised.
Paragraph (b)(3) is removed.

§ 403.11 Approval procedures for POTW
pretreatment programs and POTW granting
of removal credits.

The following procedures shall be
adopted in approving or denying
requests for approval of POTW
Pretreatment Programs and applications
for removal credit authorization:

(a) Deadline for review of submission.
The Approval Authority shall have 80
days from the date of public notice of
any Submission complying with the
requirements of § 403.9(b) and, where
removal credit authorization is sought
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with §§ 403.7(d) and 403.9(d), to review
the Submission. The Approval Authority
shall review the Submission to
determine compliance with the
requirements of § 403.8 (b) and (f), and,
where removal credit authorization is
sought, with § 403.7. The Approval
Authority may have up to an additional
90 days to complete the evaluation of
the Submission if the public comment
period provided for in paragraph
(b)(1)(ii) of this section is extended
beyond 30 days or if a public hearing is
held as provided for in paragraph (b)(2)
of this section. In no event, however,
shall the time for evaluation of the
Submission exceed a total of 180 days
from the date of public notice of a
Submission meeting the requirements of
§ 403.9(b) and, in the case of a removal
credit application, §§ 403.7(d) and
403.9(b).

(b) Public notice and opportunity for
hearing. Upon receipt of a Submission
the Approval Authority shall commence
its review. Within 5 days after making a
determination that a Submission meets
the requirements of § 403.9(b), and,
where removal credit authorization is
sought, §§ 403.7(d) and 403.9(d), the
Approval Authority shall:

* . . *

§403.12 [Amended]

6. 40 CFR 403.12 is amended by
removing paragraphs (i) and (j) and
redesignating the remaining paragraphs
{k}-{n) as (i)-(1) accordingly.

7. A new Appendix E is added to 40
CFR Part 403 and reads as follows:

Appendix E—Sampling Procedures

1. Composite Method

A. It is recommended that influent and
effluent operational data be obtained through
24-hour flow proportional composite samples.
Sampling may be done manually or
automatically, and discretely or continuously.
If discrete sampling is employed, at least 12
aliguots should be composited. Discrete
sampling may be flow proportioned either by
varying the time interval between each
aliquot or the volume of each aliquot. All
composites should be flow proportional to
either the stream flow at the time of
collection of the influent aliquot or to the
total influent flow since the previous influent
aliquot. Volatile pollutant aliquots must be
combined in the laboratory immediately
before analysis.

B. Effluent sample collection need not be
delayed to compensate for hydraulic
detention unless the POTW elects to include
detention time compensation or unless the
Approval Authority requires detention time
compensation. The Approval Authority may
require that each effluent sample is taken
approximately one detention time later than

1

the corresponding influent sample when
failure to do so would result in an
unrepresentative portrayal of actual POTW
operation. The detention period should be
based on a 24-hour average daily flow value.
The average daily flow should in turn be
based on the average of the daily flows
during the same month of the previous year.

I1. Grab Method

If composite sampling is not an appropriate
technique, grab samples should be taken to
obtain influent and effluent operational data.
A grab sample is an individual sample
collected over a period of time not exceeding
15 minutes. The collection of influent grab
samples should precede the collection of
effluent samples by approximately one
detention period except that where the
detention period is greater than 24 hours such
staggering of the sample collection may not
be necessary or appropriate. The detention
period should be based on a 24-hour average
daily flow value. The average daily flow
should in turn be based upon the average of
the daily flows during the same month of the,
previous year. Grab sampling should be
employed where the pollutants being
evaluated are those, such as cyanide and
phenol, which may not be held foran -
extended period because of biological,
chemical or physical interaction which take
place after sample collection and affect the
results.

[FR Doc. 84-20433 Filed 8-2-84: 8:45 am|
BILLING CODE 6560-50-M




