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Title 3— Proclam ation 5195 o f M ay 20, 1984

The President Return and Final Interment of Unknown American Killed in 
Vietnam

1 1FR Doc. 84-13971 

I Piled 5-21-84; 2:59 pm] 
1 idling code 3195-01-M

By the President o f the United States o f A m erica 

A  Proclam ation

On this M em orial Day, the rem ains o f an unknown A m erican who gave his life 
in service overseas in V ietnam  will be interred in Arlington N ational Cem e
tery.

The cask et of this unknown A m erican will arrive in the City o f W ashington on 
M ay 25, 1984, to lie in state  in the rotunda of the United Sta tes Capitol until 
final interm ent.

The individual who finds his last resting p lace at Arlington on this occasion  
will be nam eless to the entire world. But to the generations of A m ericans who 
left their hom es and fam ilies to fight and defend the freedom  and independ
ence o f our Nation, he will be known w ell by his em bodim ent of that most 
noble o f all sentim ents— patriotism .

There will be fam ilies from across the land who will com e to view  this place. 
To them it will m ean that their son, husband, or father rests before them. And, 
in spirit, it will be true. For they, as w e, know  him w ell as one who, as Lincoln 
said at Gettysburg, gave his “last full m easure of devotion.”

A s we work to preserve that for w hich he struggled, let us equally dedicate 
ourselves to the p eace w e yearn for in our hearts.

NOW , TH EREFO RE, I, RONALD REAQAN, President o f the United Sta tes of 
A m erica, do hereby direct that the flag of the United Sta tes be flow n at half- 
s ta ff upon all public buildings and grounds, a t all m ilitary posts and naval 
stations, and on all naval vessels of the Federal government in the D istrict of 
Columbia and throughout the United Sta tes and its Territories and p osses
sions, w hen custom arily flown, on M ay 25, M ay 26, M ay 27, and M ay 28 ,1984 . 
I also direct that the flag be flow n at h alf-staff for the sam e period at all 
United Sta tes em bassies, legations, consular offices, and other facilities 
abroad, including all m ilitary facilities and naval v essels and stations.

A s a sign of our national gratitude and concern, I also  urge my fellow  citizens 
to display our country’s flag at h alf-staff at their hom es and other appropriate 
p laces during this period.

IN W ITN ESS W H EREO F, I have hereunto set my hand this 20th day of M ay, 
in the year of our Lord nineteen hundred and eighty-four, and of the Independ
ence of the United Sta tes of A m erica the two hundred and eighth.
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Proclam ation 5196 o f M ay 20, 1984

National Arts With the Handicapped Week, 1984

By the President o f the United States o f A m erica 

A Proclam ation

A rt flow s from and nourishes the human spirit. Through art, we learn to 
understand ourselves and our potential. For disabled people, the creative 
experience— w hether as artists, audiences, eduqators, or students— is an es
sential part of leading a full and productive life. It is an im portant m eans for 
the disabled to be integrated into the m ainstream  of educational and cultural 
programs as well.

Therefore, it is critical that our cultural institutions, educators, and communi
ties strive to assure that disabled people can participate fully in the arts. The 
N ational Com m ittee A rts with the Handicapped, an educational affiliate of the 
John F. Kennedy C enter for the Performing Arts, is dedicated to extending 
opportunities for such participation. It conducts education programs in all fifty 
States, the D istrict of Columbia, and Puerto Rico. Funded by both the public 
and private sectors, the Com m ittee is celebrating its tenth anniversary this 
year. To m ark this achievem ent, the Com m ittee is sponsoring a very special 
arts festival during the w eek of M ay 20, 1984, in W ashington, D istrict of 
Columbia.

In recognition of the im portance o f the arts in enriching the lives of disabled 
persons and in celebration  o f the work o f the N ational Com m ittee A rts with 
the Handicapped, the Congress, by Senate Joint Resolution 220, has designat
ed the w eek of M ay 20 ,1984 , as “N ational A rts with the H andicapped W eek ” 
and authorized and requested the President to issue an appropriate proclam a
tion.

NOW , TH EREFO RE, I, RONALD REAGAN, President of the United Sta tes of 
A m erica, do hereby proclaim  the w eek of M ay 20 ,1984 , through M ay 26 ,1984 , 
as N ational A rts with the H andicapped W eek. I eqcourage the people of the 
United Sta tes to observe the w eek with appropriate cerem onies, programs and 
activities.

IN W ITN ESS W H EREO F, I have hereunto set my hand this 20th day of May, 
in the year o f our Lord nineteen hundred and eighty-four, and of the Independ
ence o f the United Sta tes of A m erica the two hundred and eighth.

|FR Doc. 84-13972  

Filed 5-21-84; 3:00 pmj 

Billing code 3195-01-M
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Rules and Regulations Federal Register 

Voi. 49, No. 101 

Wednesday, May 23, 1984

This section of the F E D E R A L  R E G IS T E R  
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510.
The Code of Federal Regulations is sold 
by the Superintendent of Documents.
Prices of new books are listed in the 
first F E D E R A L  R E G IS T E R  issue of each 
week.

DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

7CFR Parts 915 and 944

[Florida Avocado Reg. 29; Avocado Import 
Reg. 35]

Avocados Grown in South Florida and 
Imported Avocados; Grade and 
Maturity Requirements

agency: Agricultural Marketing Service, 
USDA.
a c tio n : Interim final rule with request 
for comments.

summary: This interim final rule 
establishes minimum grade and maturity 
requirements for shipments of fresh 
avocados grown in south Florida, and 
for avocados imported into the United 
States. Such action is necessary to 
assure the shipment of ample supplies of 
mature avocados of acceptable quality 
in the interest of producers and 
consumers.
d a t e s ;  § 9 1 5 .3 2 9  becomes effective M a y
23.1984 and § 944.27 becomes effective 
M ay 28,1 9 8 4 . Comments due by June 22, 
1984.
a d d r e s s : Send two copies of comments 
to the Hearing Clerk, U.S. Department of 
Agriculture, Room 1077, South Building, 
Washington, D.C. 20250.
for furth er  inform ation  co n tact : 
William J. Doyle, Chief, Fruit Branch, 
F&V, AMS, USDA, Washington, D.C. 
20250, telephone 202-447-5975. 
supplem entary inform ation : This 
mterim final rule has been reviewed 
under Secretary’s Memorandum 1512-1 
and Executive Order 12291, and has 

designated a "non-major” rule. 
William T. Manley, Deputy 
Administrator, Agricultural Marketing 
Service, has certified that this action 
will not have a significant economic

impact on a substantial number of small 
entities.

The Florida avocado regulation is 
issued under the marketing agreement, 
as amended, and Order No. 915, as 
amended (7 CFR Part 915), regulating the 
handling of avocados grown in south 
Florida. The agreement and order are 
effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674). The 
avocado import regulation (7 CFR Part 
944) is issued under section 8e (7 U.S.C. 
608e-l) of the Act. The grade and 
maturity requirements applicable to 
Florida avocado shipments were 
recommended by the Avocado 
Administrative Committee, established 
under this marketing order.

Both regulations establish U.S. No. 3 
as the minimum grade, and prescribe 
minimum weights or diameters by 
specified dates as the maturity 
requirements for the various varieties of 
avocados. Minimum weights or 
diameters and picking dates are used as 
indicators during harvesf to determine 
which avocados are sufficiently mature 
to complete the ripening process. Skin 
color is also authorized as a method of 
determining maturity for certain 
varieties which turn red or purple when 
mature. The grade and maturity 
requirements are designed to assure that 
the various varieties of avocados will be 
of suitable quality and maturity so they 
provide consumer satisfaction essential 
for the successful marketing of the crop. 
These requirements are also designed to 
provide the trade and consumers with 
an adequate supply of mature avocados 
of acceptable quality in the interest of 
producers and consumers.

Section 8e of the Act requires that 
when certain domestically produced 
commodities, including avocados, are 
regulated under a Federal marketing 
order, imports of that commodity must 
meet the same or comparable grade, 
size, quality, or maturity requirements.

The Avocado Administrative 
Committee estimates 1984-65 season 
fresh Florida avocado shipments at
1,150,000 bushels (55 pounds), 11 percent 
more than the estimated 1,031,582 
bushels shipped fresh in 1983-64, but 13 
percent less than the 1,325,310 bushels 
shipped fresh in 1982-83. Florida 
avocados compete primarily with 
avocados produced in California, which 
has projected shipments of 7,800,000 
bushel equivalents (50 pounds) for the

1983-84 season ending October 31,1984. 
Avocados are imported into the United 
States in relatively small amounts, 
mostly from the Dominican Republic. 
The 1984-85 season Florida avocado 
crop is expected to begin with light 
shipments of early varieties on or about 
May 21, with substantial shipments 
beginning in late June or early July.

Accordingly, the Secretary finds that 
upon good cause shown it is 
impracticable, unnecessary, and 
contrary to the public interest to give 
preliminary notice, engage in other 
public procedures, and postpone the 
effective date of this interim rule until 30 
days after publication in the Federal 
Register (5 U.S.C. 553),. because of 
insufficient time between the date when 
information became available upon 
which this rule is based and the 
effective date necessary to effectuate 
the declared policy of the Act.
Shipments of Florida avocados are 
expected to begin oh or about the 
effective date specified therefor. 
Interested persons were given an 
opportunity to submit information and 
views on the grade and maturity 
requirements for 1984-85 season Florida 
avocados at an open meeting at which 
the committee without opposition 
recommended implementation of the 
requirements for Florida avocados 
specified in this rule. Florida avocado 
handlers have been apprised of the 
provisions and effective date of the 
Florida avocado regulation. The 
avocado import requirements are 
mandatory under section 8e of the Act, 
and the required 3 days notice is 
provided. The interim rule provides a 30- 
day comment period. A longer comment 
period would be contrary to the public 
interest, as any comments on the effect 
of the rule need to be received within 30 
days, so that any necessary changes can 
be made promptly in the grade and 
maturity requirements. All comments 
received will be considered prior to 
finalization of this interim rule. It is 
found that this interim rule will tend to 
effectuate the declared policy of the Act.

List of Subjects

7 CFR Part 915
Marketing agreements and orders, 

Avocados, Florida.
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7 CFR Part 944 T able 1— Continued T able 1— Continued

Food Grades and Standards, Imports, 
Avocados.

Therefore, new § § 915.329 and 944.27 
are added 4to read as follows: (§§ 915.329 
and 944.27 expire April 30,1985, and will 
not be published in the annual Code of 
Federal Regulations).

PART 915— [ AMENDED]

1. Section 915 is added to read as 
follows:

§ 915.329 Florida Avocado Regulation 29.
(a) During the period May 23,1984 

through April 30,1985, no handler shall 
handle any variety of avocados grown 
in the production area unless:

(1) Such avocados grade at least U.S. 
No. 3, except for avocados handled 
within the production area in containers 
other than those authorized in § 915.305.

(2) Such avocados have any portion of 
the skin of the individual fruit changed 
to the color normal for that fruit when 
mature for those varieties which, 
normally change color to any-shade of 
red or purple when mature, except for 
the Linda variety.

(3) Such avocados, except as provided 
in paragraph (a)(2) of this section, meet 
the minimum weight or diameter 
requirements for the specified effective 
periods for each variety listed in the 
following Table 1: Provided, That 
avocados may not be handled prior to 
the earliest date specified in column 2 of 
such table for the respective variety: 
Provided further, That up to a total of 10 
percent, by count of the individual fruit 
in each lot may weigh less than the 
minimum specified or be less than the 
specified diameter, except that no such 
avocados shall be over 2 ounces lighter 
than the minimum weight specified for 
the variety: Provided further, That up to 
double such tolerance shall be permitted 
for fruit in an individual container in a 
lot.

T able 1

Avocado
variety

Effective period Minimum size

From Through Weight
(ounces)

Diameter
(inches)

Kosel.... ........ 05-21-84 06-03-84 16
06-04-84 06-17-84 13

Arue.............. 05-21-84 06-03-84 16,
06-04-84 07-08-84 14 3%*

Fuchs.— ........ 06-11-84 06-24-84 14 3 % «
06-25-84 07-08-84 12 3

Dr. Dupuis 06-04-84 06-17-84 16 3®/i«
No. 2. 06-18-84 07-08-84 14 3 Vi«

07-08-84 07-22-84 12 3Vi .
K -5 ............... 06-18-84 07-01-84 18 3Vi* .

07-02-84 07-15-84 14 3 Vi«
West Indian 06-25-84 07-22-84 18

seedling. 07-23-84 08-26-84 16
08-27-84 09-23-84 14

Pollock.......... 06-25-84 07-08-84 18 3 , Vi«
07-09-84 07-22-84 16 3 Vi«
07-23-84 08-05-84 14 3 Vie

Avocado
variety

Effective period Minimum size

From Through Weight
(ounces)

Diameter
(inches)

Simmonds.... 06-25-84 07-08-84 16 3 Vi«
07-08-84 07-22-84 14 3T/i«
07-23-84 08-05-84 12 3Yi»

Hardee.......... 06-18-84 06-24-84 18 3 Vi»
06-25-84 07-01-84 16 3 Vi«
07-02-84 07-22-84 14 2 l Vi»

Nadir............. 06-25-84 07-01-84 14 3 Vi«
07-02-84 07-08-84 12 3 Vis
07-09-84 07-22-84 10 2 ‘Vi«

Donnie.......... 07-02-84 07-15-84 16 3 Vi«
07-16-84 08-12-84 14 3 Vi«

Dawn___ ___ 07-09-84 07-22-84 12 3 V i.
07-23-84 08-05-84 10 3

Ruehle.......... 07-09-84 07-15-84 18 3*% «
07-16-84 07-22-84 16 3 Vi«
07-23-84 08-05-84 14 3 Vis
08-06-84 08-12-84 12 3Vi«
08-13-84 08-19-84 10 3 Vi«

Peterson____ 07-16-84 07-22-84 14 3Vi«
07-23-84 07-29-84 12 3 Via
07-30-84 08-12-84 10 3 Vi«

Biondo_____ 07-16-84 08-19-84 13
Bemecker.... 07-23-84 08-19-84 18 3 % .
232................ 07-23-84 0 8-0 58 4 14

03-06-84 08-19-84 12
Pinelti............ 07-23-84 0 8 8 5 8 4 18 3 ‘ % .

08-06-84 0 8-1 98 4 16 3sVi«
Trapp............ 07-23-84 0 8-0 58 4 14 3 «% «

08-06-84 0 8-1 98 4 12 3 % «
Miguel (P)..... 07-23-84 0 8 8 5 8 4 22 3 »% «

08-06-84 0 8 -1 98 4 20 3>Vi.
08-20-84 0 9 8 2 8 4 18 3*% «

Nesbitt.......... 07-23-84 0 8 8 5 8 4 22 3 ‘ Vi«
08-06-84 0 8-1 28 4 16 3 Vi«
08-13-84 0 8-2 68 4 14 3 Vi«

Beta.............. 08-06-84 0 8-1 28 4 18 3 Vi«
08-13-84 0 9 8 2 8 4 16 3 % «

K -9 ............... 08-06-84 0 8-2 68 4 16
Gorham........ 08-06-84 0 8-1 98 4 29 4 Vi»

08-20-84 0 9 8 2 8 4 27 4Vi«
Tower 2____ 08-06-84 0 8-1 98 4 14 3 Vi«

08-20-84 0 9 8 9 8 4 12 3 Vis
Christina____ 08-06-84 0 8-2 68 4 11 2 lVi«
Tonnage....... 08-06-84 0 8 -1 98 4 16 3 V e

08-20-84 0 8-2 68 4 14 3Vi«
08-27-84 0 9 8 2 8 4 12 3

Waldin.......... 08-06-84 0 8 -1 98 4 16 3 % «
08-20-84 0 9 8 2 8 4 14 3 % «
09-03-84 0 9 -1 68 4 12 3Vi.

Annie Ruth.... 08-06-84 0 8 -2 68 4 21 3, Vi»
Lisa (P).......... 80-13-84 0 8 -1 98 4 12 3Vi«

08-20-84 0 8 -2 68 4 11 3
Day.......... ..... 08-06-84 08-1 98 4 14 3 Vi«

08-20-84 0 9 8 2 8 4 10 2*Vi«
Catalina........ 08-20-84 0 9 8 2 8 4 24

09-03-84 09-2 38 4 22
Pinkerton 08-20-64 0 9 8 2 8 4 13 13

(P). 09-03-84 09-1 68 4 11
09-17-84 09-3 08 4 9

Fairchild____ 08-20-84 0 9 8 2 8 4 16 3*% «
09-03-84 09-1 68 4 14 3 Vi«
09-17-84 0 9 -2 38 4 12 3Vi.

Loretta.......... 08-20-84 0 9 8 2 8 4 30 4 Vi«
09-03-84 0 9 -3 08 4 26 3 »V i.

Blair.............. 09-03-84 0 9-1 68 4 16 3Vi«
09-17-84 1 0 8 7 8 4 14 3 Vi«

Black Prince. 08-20-84 0 9 8 2 8 4 28 4 Vi.
09-03-84 0 9-1 68 4 23 3 ‘V i.
09-17-84 1 0 8 7 8 4 16 3 Vi«

Booth 8 ____ 09-03-84 0 9-2 38 4 16 3 Vi«
09-24-84 1 0 8 7 8 4 14 3 Vi«
10-08-84 10-2184 10 3 Vi«

Booth 7 ........ 09-03-84 0 9 -1 68 4 18 3*Vi«
09-17-84 09-3 08 4 16 3 ‘ V i.
10-01-84 10-1484 14 3 Vi»

Booth 5 ........ 09-10-84 0 9 -2 38 4 14 3 Vi«
09-24-84 1 0 8 7 8 4 12 3 % «

Guatemalan 09-10-84 1 0 8 7 8 4 15
seedling.*. 10-08-84 1 2 8 9 8 4 13

Marcus.......... 09-10-84 0 9 -2 38 4 32 4 ‘ Vi«
09-24-84 1 1 8 4 8 4 24 4 Vi.

Brooks 09-10-84 0 9-1 68 4 12 3Vn
1878. 09-17-84 0 9-2 38 4 10 3 Vi«

09-24-84 10-1484 8 2>tt.
Collinson...... 09-17-84 10-1484 16 3 * % .
Rue............... 09-17-84 0 9-2384 30 4 Vis

09-24-84 1 0 8 7 8 4 24 3 *% .
10-08-84 10-2184 18 3 Vi«

Hickson........ 09-17-84 0 9-3084 12 3Vi«

Avocado
variety

Effective period Minimum size

From Through Weight
(ounces)

Diameter
(inches)

1 0 8 1 8 4 10-1484 10 3
Chica_______ 0 9-2484 1 0 8 7 8 4 12 3 Vi»

1 0 8 8 8 4 10-2184 to 3 Vi«
Simpson____ 0 9-2484 10-14-84 16 3 V i.
Choquette..... 0 9 -2 48 4 10-1484 26 4 % «

10-1584 10-2884 24 4 Vi«
10-2984 11-1184 20 3‘ Vi«
11-1284 11-2584 16 3 Vis

Winslowson... 1 0 8 1 8 4 10-2184 18 3 'V i.
Booth 11___ 1 0 8 1 8 4 10-2184 16 3*Vi«
Leona........... 1 0 8 1 8 4 10-1484 18 3*%«
Hall............... 1 0 8 1 8 4 10-1484 26 3»V1«

10-1584 10-2684 20 3»/i»
10-2984 11-1184 18 3 Vis

Herman........ 1 0 8 8 8 4 1 0-2184 16 3 Vi«
10-2284 1 1 8 4 8 4 14 3 Vi«

Lula............... 1 0 8 8 8 4 10-2184 18 3*%«
10-2284 1 1 8 4 8 4 14 3 Vi«
1 1 8 5 8 4 11-1884 12 3 % «

Ajax (B -7 )..... 10-1584 1 1 8 4 8 4 18 3*Vi.
Taylor______ 10-1584 1 0-2884 14 3 Vi.

10-2984 11-1184 12 3 % «
Booth 3 ........ 10-1584 10-2184 16 3 Vi.

10-2284 1 1 8 4 8 4 14 3Vi«
Byars............ 1 1 8 5 8 4 11-2584 16 3>Vi.
Linda............. 1 1 8 5 8 4 11-25-64 18 3»Vi.
Monroe......... 1 1 8 5 8 4 11-1884 26 4Vi»

011-1984 1 2 8 2 8 4 24 4Yi»
1 2 8 3 8 4 12-1684 20 3Vi#
12-1784 12-3084 16 3 Vis

Booth 1 ........ 11-1984 1 2 8 2 8 4 16 3*%«
1 2 8 3 8 4 12-1684 11 3 Vis

Z io (P ).......... 11-1984 1 2 8 2 8 4 12 3 Vi«
1 2 8 3 8 4 12-1684 10 2*Vi«
11-2884 1 2 8 9 8 4 12 3 Vio
1 2-1084 12-2384 10 3tt«

Brookslate.... 12-1084 12-2384 18 3>% .
12-2484 0 1-1 38 5 14 3 Vi«
0 1 -1 48 5 0 1-2 78 5 12 3Vi«
0 1 -2885 0 2-1 08 5 10

Meya (P )...... 12-1784 12-3084 13 3 % «
1 2 8 1 8 4 0 1-1 38 5 11 3

Reed (P)____ 01-1 48 5 0 1-2 78 5 14
0 1 -2 88 5 0 2-1 08 5 12
02-1 18 5 0 2-1 78 5 10

1 Avocados of the West Indian type varieties and the West 
Indian type seedlings not listed elsewhere in Table I.

2 Avocados of the Guatemalan type varieties, hybrid varieties, 
arid unidentified seedlings not listed elsewhere in Table 1.

(b) The term "diameter” means the 
greatest dimension measured at a right 
angle to a straight line from the stem to 
the blossom end of the fruit, and the 
term "U.S. No. 3” means the same as in 
the U.S. Standards for Grades of Florida 
Avocados (7 CFR 51.3050-3069).

PART 944— [AMENDED]

2. Section 944.27 is added as follows:

§ 944.27 Avocado Import Regulation 35.

(a) Applicability to imports. Pursuant 
to section 8e of the Act and Part 944— 
Fruits; Import Regulations, the 
importation into the United States of 
any avocados is prohibited during the 
period May 28,1984 through April 30, 
1985 unless:

(1) Such avocados grade at least U.S. 
No. 3, as defined in § 915.329.

(2) Such avocados have any portion of 
the skinxrf the individual fruit changed 
to the color normal for that fruit when 
mature for those varieties which 
normally change color to any shade of
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red or purple when mature, except for 
the Linda variety.

(3) Such avocados, except as provided 
in paragraph (a)(2) of this section, meet 
the minimum weight or diameter 
requirements for the specified effective 
periods for each variety listed in the 
following Table 2: Provided, That 
avocados may not be imported prior to 
the earliest date specified in column 2 of 
such table for the respective variety: 
Provided further, That up to a total of 10 
percent, by count of the individual fruit 
in each lot may weigh less than the 
minimum specified or be less than the 
specified diameter, except that no such 
avocados shall be over 2 ounces lighter 
than the minimum weight specified for 
the variety: Provided further, That up to 
double such tolerance shall be permitted 
for fruit in an individual container in a 
lot.

T able 2

Avocado
variety

Effective period Minimum size

From Through Weight
(ounces)

Diameter
(inches)

West Indian 06-25-84 07-22-84 18
seedling

07-23-84 08-26-84 16
08-27-84 09-23-84 14

Pollock......... : 06-25-84 07-08-84 18 3 'VI*
07-09-84 07-22-84 16 3%*
07-23-84 08-05-84 14 315*

Trapp........... 07-23-84 08-05-84 14 3 '% «
08-06-84 08-19-84 12 3 % .

Catalina........ 08-20-84 09-02-84 24
09-03-84 09-23-84 22

Guatemalan 09-10-84 10-07-84 15
seedling *.

10-08-84 12-09-84 13

'Avocados of the West Indian type varieties and the West 
Indian type seedlings, except for the Pollock and Trapp 
varieties. r

! Avocados of the Guatemalan type varieties, hybrid varie
ties, and unidentified seedlings, except for the Catalina 
vanety.

(b) It is hereby found that avocados 
imported into the United States shall 
meet the same grade and maturity 
requirements specified in § 915.329 for 
avocados grown in South Florida under
M.0.915 (7 CFR Part 915), except that 
all varieties of avocados, other than the 
Pollock, Catalina, and Trapp varieties, 
shall meet comparable weight or 
diameter maturity requirements, 
because it is not practicable to apply the 
same requirements due to the variations 
m characteristics between avocados 
grown in Florida and avocados imported 
into the United States.

(c) The Federal or Federal-State 
Inspection Service, Fruit and Vegetable 
Division, Agricultural Marketing 
Service, United States Department of 
Agriculture, is designated as the
governmental inspection service for 
certifying the grade, size, quality, and 
maturity of avocados that are imported 
into the United States. Inspection by the 
federal or Federal-State Inspection 
Service with evidence thereof in the

form of an official inspection certificate, 
issued by the respective service, 
applicable to the particular shipment of 
avocados, is required on all imports. The 
inspection and certification services will 
be available upon application in 
accordance with the rules and 
regulations governing inspection and 
certification of fresh fruits, vegetables, 
and other products (7 CFR Part 51) and 
in accordance with the Procedure for 
Requesting Inspection and Designating 
the Agencies to Perform Required 
Inspection and Certification (7 CFR Part 
400).

(d) The term “importation” means 
release from custody of the United 
States Customs Service.

(e) Minimum quantity exemption. Any 
person may import up to 55 pounds of 
avocados exempt from the requirements 
specified in this section.

(f) Any lot or portion thereof which 
fails to meet the import requirements 
prior to or after reconditioning may be 
exported or disposed of under the 
supervision of the Federal or Federal- 
State Inspection Service with the costs 
of certifying the disposal of said lot 
borne by the importer.
(Secs. 1-19,48 Stat. 31, as amended; 7 U.S.C. 
601-674)

Dated: May 18,1984.
Thomas R. Clark,
Deputy Director, Fruit and Vegetable 
Division, Agricultural Marketing Service.
[FR Doc. 84-13771 Filed 5-22-84; 8:45 am]

BILLING CODE 3410-C2-M

NUCLEAR REGULATORY 
COMMISSION

10 CFR Parts 21,30,31,40, and 70

Information Collection Requirements, 
Display of OMB Control Numbers

Correction
In FR Doc. 84-12516 beginning on page 

19623 in the issue of Wednesday, May 9, 
1984, make the following corrections:

1. On page 19624, third column, the 
caption reading “§ “21.61 [Removed]” 
should have read “§ 21.61 [Amended]”.

2. On page 19625, first column, 
amendatory paragraph 15, “In § 30.17” 
should have read “In § 30.37”.

3. In the middle column of page 19625, 
in | 31.4(a), fourth line, “in this part or 
the Office of” should have read “in this 
part to the Office o f ’. In the eighth line 
of the same paragraph, “OMB 
approved” should have read “OMB has 
approved”.

4. On page 19626, third column,
§ 40.31, paragraph (g), in the thirteenth

line, remove the parenthesis after “Form 
N-71” and insert a period.

5. On page 19628, § 70.21, paragraph
(g), in the eighth line from the top of the 
middle column of the page, “74.14” 
should have read "75.14”.
BILLING CO DE 1505-01-M

CONSUMER PRODUCT SAFETY 
COMMISSION

16 CFR Part 1404

Cellulose Insulation; Amendment of 
Labeling Requirement

a g e n c y : Consumer Product Safety 
Commission.
a c t i o n : Final rule.

s u m m a r y : The Commission issues a 
final amendment to labeling 
requirements concerning proper 
installation of cellulose insulation to 
avoid fire hazards. The amendment 
allows manufacturers to use the phrase 
“TO HELP AVOID FIRE” as an 
alternative to the phrase "POTENTIAL 
FIRE HAZARD” in the labeling 
statement required by existing 
regulations. The amendment also allows 
manufacturers to delete the word 
“cellulose” and related wording in the 
statement of fire hazards which may 
result from improper installation and 
instructions concerning proper 
installation practices. The Commission 
is taking this action because it 
concludes that the amendment issued 
below will overcome some of the 
objections to the labeling statement 
expressed by manufacturers, and will 
not diminish the effectiveness or utility 
of the label to inform persons installing 
insulation about the importance of 
proper installation to avoid fire hazards.
d a t e : The amendment issued below is 
effective May 23,1984.
FOR FURTHER INFORMATION CONTACT: 
Wade Anderson, Division of Regulatory 
Management, Directorate for 
Compliance and Administrative 
Litigation, Consumer Product Safety 
Commission, Washington, D.C. 20207; 
telephone (301) 492-6400.
SUPPLEMENTARY INFORMATION.* Cellulose 
insulation is a form of thermal insulation 
used in buildings. It is made from 
cellulosic fibers derived from ground 
paper, wood chips, or other sources. 
Usually flame retardant chemicals are 
added to the cellulosic fibers during the 
manufacturing process to enhance 
resistance to ignition.
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Background
In the Federal Register on July 6,1979 

(44 FR 39938), the Consumer Product 
Safety Commission issued an 
amendment of the Interim Safety 
Standard for Cellulose Insulation (16 
CFR Part 1209), which is applicable to 
cellulose insulation produced or 
distributed for sale to.consumers for 
installation in houses or residences, or 
for installation by professionals in 
houses or residences.

From fire incident information, 
engineering analysis of probable fire 
scenarios, and laboratory tests, the 
Commission determined that fires can 
occur where cellulose insulation is 
improperly installed too close to the 
sides or over the top of recessed 
electrical light fixtures, or too close to 
the exhaust flues from heat producing 
appliances such as furnaces, water 
heaters, and space heaters. The 
information available to the Commission 
indicated that fires may occur where 
cellulose insulation is improperly 
installed, even though the cellulose 
insulation complies with all 
requirements of the amended interim 
standard for cellulose insulation.

For these reasons, the Commission 
determined labeling of cellulose 
insulation is needed to inform persons 
installing cellulose insulation and 
consumers in whose houses that type of 
insulation is installed of the fire hazard 
associated with impropeily installed 
cellulose insulation; and oTthe^method 
for properly installing insulation to 
avoid this hazard.

Labeling Rule
In the Federal Register of July 6,1979 

(44 FR 39993), the Commission also 
issued labeling requirements applicable 
to cellulose insulation produced or 
distributed for sale to consumers or for 
installation by professionals in houses 
or residences. The labeling regulation is 
codified at 16 CFR Part 1404. Section 
1404.4(a) of the regulation requires the 
following statement to appear on all 
bags of cellulose insulation subject to 
the amended interim standard:

Caution
Potential Fire Hazard: Keep cellulose 

insulation at least three inches away 
from the sides of recessed light fixtures. 
Do not place insulation over such 
fixtures to entrap heat.

Also keep this insulation away from 
exhaust flues or furances, water heaters, 
space heaters, or other heat-producing 
devices.

To be sure that insulation is kept 
away from light fixtures and flues, use a 
barrier to permanently maintain

clearance around these items. Check 
with local building or fire officials for 
guidance on installation and barrier 
requirements.

Request to Installer: Remove this 
label and give it to the consumer at 
completion of jo b ..

The amended interim standard and 
the labeling rule for cellulose insulation 
became the subjects of litigation brought 
in the U.S. Court of Appeals for the 
Ninth Circuit (Action No. 97-7433) and 
in the U.S. District Court for the Western 
District of Washington (Action No. 79- 
1022M). As part of a stipulated 
agreement and order dismissing the 
litigation in the U.S. Court of Appeals 
for the Ninth Circuit, the Commission 
agreed to propose an amendment of the 
labeling regulation to provide an 
alternative to certain language in the 
statement required by 16 CFR 1404.4(a).

Proposed Amendment of Labeling Rule
In the Federal Register of October 16, 

1979 (44 FR 59557), the Commission 
proposed to amend 16 CFR 1404.4(a) by 
adding provisions which would allow 
substitution of the words “TO HELP 
AVOID FIRE” for the words 
"POTENTIAL FIRE HAZARD” in the 
required labeling statement.
Additionally, the proposed amendment 
contained provisions to allow deletion 
of the word “cellulose” from the first 
sentence of the required statement: 
“Keep cellulose insulation at least three 
inches away . . . and deletion of the 
word "this” from the third sentence of 
the required statement: “Also keep this 
insulation away . . . . ” [Emphasis 
added]

The Commission agreed to propose 
these changes because the Commission 
believes that the accuracy of the 
labeling statement would not be 
adversely affected by the proposed 
change, and that the effectiveness and 
utility of the label to inform persons 
installing insulation about the 
importance of proper installation would 
not be diminished if use of the 
alternative language were allowed.

In the notice of October 16,1979, the 
Commission solicited written comments 
on the proposal from all interested 
parties. In that notice, the Commission 
also announced that manufacturers of 
cellulose insulation could use the > 
alternative wording allowed by the 
proposal immediately, pending 
completion of the rulemaking 
proceeding.
Comments on Proposal

In response to the proposal of October 
16,1979, the Commission received ten 
written comments. All comments on the 
proposal were submitted by

manufacturers, distributors, or installers 
or cellulose insulation.

Seven comments expressed support 
for the proposed amendment. These 
comments stated that the proposed 
amendment would improve the accuracy 
of the labeling statement, and would 
help remove a competitive disadvantage 
imposed on cellulose insulation by the 
labeling regulation.

Two comments expressed support for 
the proposed amendment, but urged the 
Commission to require labeling of all 
types of insulation with information 
about fire hazards associated with 
improper installation and proper 
methods of installation.

When the Commission proposed the 
amendment to allow use of alternative 
language in the labeling statement 
required by 16 CFR 1404.4(a), it did not 
intend to initiate a proceeding to expand 
the scope of that regulation to cover 
thermal insulation other than cellulose 
insulation. For this reason, the 
comments urging the Commission to 
require labeling of all types of insulation 
are beyond the scope of this proceeding.

One other comment also supported 
the proposed amendment, but suggested 
additional revisions of the labeling 
statement to clarify responsibilities of 
the installer and the consumer. When 
the Commission published the proposal 
of October 16,1979, it did not solicit 
comments on any modification of the 
labeling statement required for cellulose 
insulation other than to allow 
substitution of the phrase “TO HELP 
AVOID FIRE” for the words 
“POTENTIAL FIRE HAZARD,” and to 
allow deletion of the words “cellulose” 
and “this” from the first and third 
sentences, respectively, of the required 
labeling statement. Consequently, to the 
extent this comment urges additional 
changes to the text of the required 
labeling statements, it also concerns 
matters beyond the scope of the 
proposal.

No comment received in response to 
the notice of proposal objected to 
issuance of the proposed amendment on 
a final basis. The Commission has not 
received any other information since 
publication of the proposal indicating 
that issuance of the proposed 
amendments on a final basis would 
adversely affect firms within the 
regulated industry or consumers.

Effective Date
The Administrative Procedure Act 

requires at 5 U.S.C. 533 that a 
“substantive rule” must be published at 
least 30 days before its effective date, 
unless the agency finds for good cause 
that an earlier effective date is needed
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and publishes that finding with the final 
rule.

As stated above, when the 
Commission published the proposed 
amendment, it announced that it would 
allow use of the alternative language set 
forth in the proposal immediately 
pending completion of this proceeding. 
Because some manufacturers of 
cellulose insulation have been using the 
alternative wording allowed by the 
proposed amendment in reliance on the 
notice of October 16,1979, the 
Commission finds that a delayed 
effective date for the amendment issued 
below would result in confusion and 
uncertainty for those firms. Accordingly, 
the Commission finds for good cause 
that an immediate effective date is 
needed for the amendment issued 
below.

Conclusion and Promulgation
After consideration of all of the 

matters discussed above, the proposal of 
October 16,1979, written comments 
received in response to the proposal, 
and other relevant information, the 
Commission hereby concludes that that 
proposed amendment should^be issued 
on a final basis.

List of Subjects in 16 CFR Part 1404
Consumer protection, Fire prevention, 

Flammable materials, Insulation,
Labeling.

Therefore, in accordance with 
provisions of the Consumer Product 
Safety Act (15 U.S.C. 2076(e)), in Part 
1404 of Title 16 of the Code of Federal 
Regulations, § 1404.4(a) is revised to 
read as follows:

PART 1404— CELLULOSE INSULATION 
* * * * *

§ 1404.4 Requirements to provide 
performance and technical data by 
labeling— Notice to purchasers.

(a) Manufacturers of cellulose 
insulation shall give notification of 
performance and technical data related 
to performance and safety (1) to 
prospective purchasers at the time of 
original purchase and (2) to the first 
purchaser of such products for purposes 
other than resale in the following 
manner. Manufacturers of cellulose 
insulation shall label all containers of 
cellulose insulation with the following 
statement, using capital letters as 
indicated:
Caution

Potential Fire Hazard: Keep cellulose 
insulation at least three inches away 
from the sides of recessed light fixtures. 
Do not place insulation over such 
fixtures so as to entrap heat.

Also keep this insulation away from 
exhaust flues of furnaces, water heaters, 
space heaters, or other heat-producing 
devices.

To be sure that insulation is kept 
away from light fixtures and flues, use a 
barrier to permanently maintain 
clearance around these areas. Check 
with local building or fire officials for 
guidance on installation and barrier 
requirements.

Request to Installer: Remove this 
label and give it to the consumer at 
completion of job.

Manufacturers of cellulose insulation 
may substitute the phrase “TO HELP 
AVOID FIRE” for the phrase 
“POTENTIAL FIRE HAZARD” in the 
label described above. Manufacturers 
may also delete the word “cellulose 
from the first sentence of the label and 
may delete the word "this" from the 
third sentence of the label. The 
remainder of the label statement shall 
appear exactly as described above. 
* * * * *
(15 U.S.C. 2076(e))

Effective date: This amendment shall 
become effective on May 23,1984.

Dated: May 18,1984.
Sadye E. Dunn,
Secretary, Consumer Product Safety 
Commission.
[FR Dbc. 84-13859 Filed 5-22-84; 8:45 am}

BILLING CODE 6355-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory 
Commission

18 CFR Parts 3,375, and 385

[Docket Nos. RM83-25-000 and RM79-65- 
000; Order No. 376]

Clarification of the Rules of Practice 
and Procedure; Establishment of Final 
Rule on NGPA Interpretations

Issued May 18,1984.
AGENCY: Federal Energy Regulatory 
Commission, DOE. 
a c t i o n : Final rule.

s u m m a r y : The Federal Energy 
Regulatory Commission is clarifying, 
amending, and otherwise establishing 
on a final basis parts of its Rules of 
Practice and Procedure in 18 CFR Part 
385. Specifically, this rulemaking 
clarifies several procedural regulations 
in Part 385: makes final the interim 
procedures now found in Rule 1901 in 
Subpart S of Part 385, and republishes in 
Title 18 of the CFR regulations 
concerning modified procedures and ex 
parte rules for oil pipelines.

EFFECTIVE DATE: June 22, 1984.
FOR FURTHER INFORMATION CONTACT: 
Elizabeth Withnell, Office of the 
General Counsel, Rulemaking and 
Legislative Analysis, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, (202) 357-8033.
SUPPLEMENTARY INFORMATION:

FINAL RULE
Before Commissioners: Raymond J. 

O’Connor, Chairman; Georgiana Sheldon, J. 
David Hughes, A. G. Sousa and Oliver G. 
Richard III.
I. Introduction

The Federal Energy Regulatory 
Commission (Commission) is clarifying, 
amending, and otherwise establishing 
on a final basis parts of its Rules of 
Practice and Procedure in 18 CFR Part 
385. This rulemaking accomplishes three 
objectives: (1) Clarify several procedural 
regulations and amend Part 385 
accordingly; (2) make final the interim 
procedures in Rule 1901 in Subpart S of 
Part 385; and (3) republish in Title 18 of 
the Code of Federal Regulations 
regulations concerning oil pipeline 
modified procedures and ex parte rules 
that apply to certain Commission 
proceedings. These rules formerly 
appeared in the 1977 compilation of 49 
CFR, the regulations of the Interstate 
Commerce Commission (ICC). The ICC 
regulated oil pipelines before passage of 
the Department of Energy Organization 
Act, 42 U.S.C. 7101-7352 (1982).

The amendments to Part 385 are minor 
changes designed to clarify and 
streamline the application of the revised 
Rules of Practice and Procedure 
established in 1982.1 They do not entail 
any significant changes in Commission 
practice or procedure.
II. Background

On April 28,1982, the Commission 
reorganized, revised, and" updated major 
portions of its Rules of Practice and 
Procedure for trial-type Commission 
proceedings. The rule was issued in 
response to a need to expedite 
Commission proceedings and to make 
procedural rules more understandable. 
The final rule also transferred to Part 
385, without significant amendment, an 
interim rule concerning requests for 
interpretations and interpretative rules 
under the NGPA. Further, the rule 
applied Commission procedures to oil 
pipeline filings and procedures except 
for the modified procedures and ex

•Revision of Rules of Practice and Procedure to 
Expedite Trial-Type Hearings, Final Rule, Docket 
No. R M 78-22-000, issued Apr. 28; 1982 (Order No. 
225} 47 FR 19,014 (May 3 ,1982) [hereinafter cited as 
1982 Revisions].
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parte rules which were incorporated by 
reference only from the regulations of 
the ICC.

Experience with the revised Rules of 
Practice and Procedure demonstrates 
that the 1982 changes have advanced 
the Commission’s goal of expediting 
decision-making procedures. This 
experience, however, has also revealed 
several instances where the rules need 
to be clarified or revised to reflect actual 
Commission practice. This rulemaking 
incorporates these clarifications and 
revisions.

The Commission has also reviewed its 
interim procedures in Rule 1901 of 
Subpart S in light of the comments 

. recieved on them. In view of the 
Commission’s experience responding to 
request for interpretations and 
interpretative rules, it has concluded 
that the interim rules should be made 
final without significant change.

Finally, with respect to incorporation 
into Part 385 of the modified procedures 
and ex parte rules for oil pipeline 
filings,2 when the Commission revised 
its procedural rules in 1982, it decided to 
apply its own rules to oil pipeline filings 
and proceedings, with two exceptions. 
The Commission decided to continue to 
apply to oil pipeline filings and 
proceedings the ICC rules on modified 
procedures and ex parte contacts. The 
Commission therefore incorporated 
these ICC rules by reference into its 
procedural rules. 18 CFR 385.101 (b)(4) 
and (d) (1983).

The Commission has decided that, for 
ease of reference, it should reprint these 
ICC rules in its own regulations. This 
will facilitate their use since the , 
modified procedures and ex parte rules 
that the Commission incorporated by 
reference in its rules are the regulations 
as they existed on September 30,1977 
and are unavailable in current 
compilations of the Code of Federal 
Regulations.
III. Clarifications and Revisions

A. Motions Filed to the Commission 
During a Hearing

Rule 212(d), 18 CFR 385.212(d) (1983), 
authorizes an automatic 30-day denial of 
motions filed after a hearing under 
Subpart E of Part 385 has commenced. 
This rule has been a source of confusion 
in Commission proceedings. By its title, 
“Motions to the Commission during a 
hearing,” the rule does not apply to 
motions filed to the Commission before 
a matter is set for hearing. The preamble 
to the final rule reiterates this

1 Jurisdiction over oil pipelines w as transferred to 
the Commission in 1978 as a result of the 
Department of Energy Organization Act, 42 U.S.C. 
7155 and 7172(b) (1982).

conclusion.3 The text of the rule, 
however, implies that motions filed after 
an initial decision has been rendered are 
also subject to the automatic 30-day 
denial because these motions are made 
after a hearing under Subpart E of Part 
385 has commenced. In fact, the 
Commission has not treated motions 
made after an initial decision has been 
rendered as subject to the 30-day 
automatic denial provision.

During the actual hearing, most 
motions are filed with the presiding 
officer, not with the Commission. In 
instances where a motion is filed with 
the Commission, such a motion to waive 
an initial decision, Rule 710, which 
governs these motions, has its own 
procedures regarding grants and denials. 
It is therefore specificially exempted 
from Rule 212(d).

The Commission may also decide 
other matters arising during a hearing, 
such as interlocutory appeals under Rule 
715.4 Such decisions, however, are made 
after a presiding officer has ruled on the 
initial motion to appeal and the ruling 
has been appealed to the Motions 
Commissioner for further review. Rule 
715, moreover, contains specific 
provisions regarding the disposition of 
interlocutory appeals. Thus, Rule 212(d) 
appears to be unnecessary because 
other, more specific rules in Part 385 
govern the disposition of motions and 
appears to serve no purpose with 
respect to any other pleadings. The 
Commission therefore believes that 
eliminating Rule 212(d) will clarify the 
rules and still maintain Commission 
policy with regard to motions made 
during a hearing.

B. Answers
Parties in some cases before the 

Commission have been filing responses 
to protests, answers, motions for oral 
argument and requests for rehearing, 
contrary to the intent of Rule 213. While 
the decisional authority may permit 
such pleadings under the terms of Rule 
213(b)(2), the Commission wishes to 
emphasize that answers, however 
captioned, are prohibited in the absence 
of such permission. Rule 213(a)(2) is 
therefore being amended to stipulate 
that, where an answer is not allowed, no 
responsive pleading may be made. This 
revision reflects the Commission’s

31982 Revisions, 47 FR at 19,017 (May 3 ,1982). 
See also Northern Natural Gas Co., Docket Nov  
CP82-50Q-000 et ah, 23 FERC J  61,256 (May 1 9 , '  
1983). The Commission recognizes, however, that 
the text of a rule alw ays controls and that its title 
has no necessary legal effect.

4 Presiding officers may also certify questions of 
law, policy, or procedure to the Commission under 
Rule 714. These questions are subject to an 
autom atic return to the presiding officer after 30  
days. 18 CFR 385.714(d) (1983).

concern that its proceedings not become 
unduly complicated and burdensome.

C. Late Interventions
Before the adoption of the 1982 

revisions, the Commission frequently 
cited four factors for determining 
whether to grant late intervention, based 
on Consolidated Gas Supply Corp., 20 
FERC Î  61,305 (May 13,1982). The first of 
the four Consolidated factors was “the 
nature of the interest alleged by the late 
intervener and whether that interest is 
adequately represented by other parties 
in the proceeding.” In the 1982 revisions, 
the Commission set forth in Rule 214(d) 
general criteria to be applied by the 
decisional authority in exercising 
discretion to grant late intervention. 
Among those criteria, the Commission 
did not include the question whether 
“the movant’s interest is adequately 
represented by other parties in the 
proceedings."

Opinions issued since the 1982 
revisions frequently still cite the first 
Consolidated factor as a basis for late 
intervention. Since the list of criteria in 
Rule 214(d) is not intended to be 
exclusive, this reference is not unusual. 
Because Commission decisions continue 
to reflect this criterion, however, the 
Commission believes that Rule 214(d) 
should be modified to reflect actual 
Commission practice. Therefore, Rule 
214(d) is being amended to include the 
first Consolidated factor as a basis for 
granting late intervention. This change 
conforms the rules to Commission 
practice and clarifies that adequate 
representation may be considered when 
a decisional authority rules on late 
interventions.

D. Consolidation and Severance by 
Chief Administrative Law Judge

Rule 503 vests in the Chief 
Administrative Law Judge (Chief ALJ) 
the power to consolidate or sever 
proceedings. According to the preamble 
to the 1982 Rules, a right to interlocutory 
appeal of a decision to consolidate or 
sever is available.5 The actual rule, 
however, does not state this fact. 
Additionally, Rule 715, which authorizes 
interlocutory appeals, applies only to 
rulings of a presiding officer. The Chief 
ALJ may not be presiding when deciding 
to consolidate or sever proceedings 
under Rule 503. The Commission is 
therefore revising Rule 503 to reflect that 
an interlocutory appeal of a decision to 
consolidate or sever proceedings is 
available, this change codifies the 
commission’s intent as indicated in the 
preamble to the 1982 revisions.

*1982 Revisions, 47 FR at ^9,018.
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E. Waiver o f the Initial Decision
Rule 710, waiver of the initial 

decision, allows participants to ask the 
Commission to issue a final decision 
without first obtaining an initial decision 
from a presiding officer. The rule as 
drafted states that, if all participants 
join in the motion, the motion is granted, 
unless the Commission denies the 
motion within 10 days after it is filed.

The rule is less clear on what happens 
to motions in which fewer than all 
participants join. Rule 212(d), however, 
suggests that such motions would be 
automatically denied after 30 days 
unless granted by the Commission.

The Commission is proposing to 
delete Rule 212(d). As stated above, that 
rule is largely superfluous because the 
motions it governs contain their own 
automatic denial provisions. The only 
remaining justification for Rule 212(d) is 
that it governs the disposition of 
motions to waive an initial decision thaT 
are not unanimous. Rather than 
preserving Rule 212(d) to govern such 
motions, however, the Commission 
prefers to amend Rule 710 to clarify 
what happens to motions to waive an 
initial decision not agreed to by all 
participants. The Commission is 
therefore amending Rule 710 to include 
an automatic 30-day denial specifically 
for Rule 710 motions. This revision is not 
a change in Commission practice.

F. Interlocutory Appeals .

In keeping with the overall purpose of 
the Rules of Practice and Procedure to 
expedite agency proceedings, the 
Commission is amending Rule 715 to 
insert a time limit on the filing of 
motions to permit interlocutory appeals 
to the Commission from a ruling by the 
presiding officer. Under the amendment, 
participants will have 15 days to file this 
motion from the time a presiding officer 
makes a ruling. This time period 
parallels the time now allowed by the 
rule for presiding officers to issue an 
order on the motion for an interlocutory 
appeal. 18 CFR 385.715(b)(6) (1983).

The Commission believes this time 
limit will foster more orderly procedures 
and still provide participants sufficient 
opportunity to prepare and file motions 
requesting interlocutory appeals. Most 
such motions are made expeditiously 
under the existing rule because of the 
nature of interlocutory relief. This 
revision therefore does not impose an 
undue burden on any participant.

G. Appeals From Action by Staff
A review of recent Commission 

decisions indicates that some confusion 
exists about Rule 1902, appeals from

action by staff.6That rule states that 
parties may appeal delegated staff 
actions to the Commission. Staff actions 
are final in the absence of any appeal. If 
an appeal is taken to the Commission, a 
decision on that appeal is final agency 
action that is subject to a request for 
rehearing under Rule 713. A party may 
thus not seek rehearing of an action of 
staff unless that party or another party 
to the proceeding has appealed the staff 
action to the Commission.7 Rule 1902 is 
not explicit on this point and is thus 
being revised.

H. Computation o f Time
To reflect actual practice at the 

agency, the Commission is amending 
Rule 2007 concerning the computation of 
time prescribed or allowed by statute or 
Commission rule. As currently drafted, a 
time period stated in days involves 24- 
hour increments and ends at midnight of 
a prescribed day, provided it is not a 
Saturday, Sunday, part-day holiday that 
affects the Commission, or a legal public 
holiday. Under a strict but impractical 
reading of the current rule, to be timely, 
requests for rehearing, for example, 
which are due within 30 days of 
issuance of a Commission order, must 
be filed by midnight on the 30th day. In 
actual practice, however, no 
Commission employee would likely be 
available after the close of business to 
accept a rehearing request. The same 
holds true for other filings. The rule, 
therefore, is being changed to delete 
“midnight” and insert “the close of 
business” as the time by which all 
filings must be made, unless the 
Commission otherwise orders. The 
Commission does not believe any entity 
will be inconvenienced by the change 
since it reflects a routine business 
practice.

I. General Provisions
The Commission is adding a new rule 

to Subpart A, Applicability and 
Definitions, to establish a rule of 
construction. New Rule 104 provides 
that, when the text of a rule in Part 385 
conflicts with its caption, the text 
controls. This is a standard legal rule of 
construction. The Commission believes 
that the confusion, such as that created 
by the title of Rule 212(d), which is 
resolved in this rulemaking, can be 
easily avoided with such a rule of 
construction. The Commission is not

* See, e.g., Tranquility Irrigation District, Project 
No. 6986-000 et al., 26 FERC f  61,054, n.l (Jan. 20, 
1984} and Natural Gas Pipeline Company of 
America, Docket No. CP83-209-001, 26 FERC J[ 
61,019, n.l (Jan. 13,1984).

7 Jackson Falls Hydroelectric Power Company, 
Project Nos. 6827-003 and 6827-004. 26 FERC Jj 
61,144, n.l (Feb. 6,1984).

aware of other conflicts between rules 
and their captions.

IV. Final Rule: Interpretations and 
Interpretative Rules Under the NGPA

Section 502(c) of the Natural Gas 
Policy Act, 15 U.S.C. 3412(c) (1982), 
requires the Commission to establish 
procedures so that any person may seek 
an interpretation of the statute. In 1979, 
the Commission issued interim rules in 
18 CFR 1.42 establishing a mechanism 
by which an individual could seek 
written interpretations from the 
Commission's General Counsel 
construing the NGPA or Commission 
rules or orders implementing it.* These 
interim rules were transferred in 1982 to 
part 385 when the Commission revised 
its Rules of Practice and Procedure.

Twelve comments were filed in 
response to the interim rule.9The 
majority of commenters expressed 
concern that a company relying on an 
interpretation from the General Counsel 
could be subject to civil or criminal 
enforcement proceedings if the 
Commission later modified or reversed 
the interpretation. Several commenters 
also suggested that the Commission 
notice requests for interpretations in the 
Federal Register to give third parties an 
opportunity to comment on them.

The Commission believes that 
commenters’ concerns about the 
retroactive effect of interpretations are 
misplaced. As discussed in the preamble 
to the interim rules, interpretations are 
binding on Commission staff who will 
thus not recommend to the Commission 
that enforcement action be taken 
against a person who relies on an 
interpretation that is later changed. The 
interpretations of the General Counsel 
are not binding on the Commission, 
however, so that the Commission is 
unprepared to provide by rule, as some 
commenters suggested, that reliance on 
an interpretation will immunize a person 
from civil or criminal liability if the 
Commission revises or modifies the 
interpretation. The Commission has 
other procedures available— 
interpretative rules and declaratory 
orders—for those individuals wishing to

'Interim  Regulations Establishing Procedures for 
Seeking Interpretations and Declaratory Orders 
Under the Natural Gas Policy A ct of 1978, Docket 
No. R M 79-65-000, issued Aug. 7 ,1979  (interim rules) 
44 FR 48,171 (Aug. 17,1979).

'The commenters were: Indicated Producers, 
Pennzoil Company, Public Service Commission of 
New York, Southern Natural Gas Company, Texas 
Gas Transmission Company, Robertson and 
Stensrud, the Process Gas Consumers Group, 
Northern Natural Gas Company, Interstate Natural 
Gas Association of America, Delhi Gas Pipeline 
Corporation, Tenneco Oil Company, and Natural 
Gas Pipeline.
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secure a binding Commission decision 
interpreting the NGPA.

The Commission also disagrees that 
request for interpretations from the 
General Counsel should be published in 
the Federal Register for notice and 
comment. These requests are intended 
to deal with specific factual situations 
applicable to an identified group of 
participants included in the act, 
transaction or circumstance that is the 
subject of the request. The current rules 
require that these participants be 
notified of the request. Additional notice 
requirements and provision of the 
opportunity for public comment would 
unnecessarily prolong the procedures to 
the detriment of the persons requesting 
the interpretation.

For questions about the NGPA that 
may recur or may have major 
precedential effect, an individual may 
request an interpretative rule or 
declaratory order. These requests are 
subject to notice and comment. 
Interested individuals thus have the 
opportunity to make their views known 
before the Commission issues a final 
binding policy decision. A similar 
procedure is not warranted when the 
General Counsel issues an interpretation 
explaining how the NGPA or the 
Commission’s rules implementing it 
affects an actual or contemplated 
business transaction.

Because the Commission believes its 
procedures on interpretations and 
interpretative rules adequately 
implement its responsibility under 
section 502(c), it is making Rule 1901 
final without change.

V. ICC Modified Procedures and Ex 
Parte Rules

The Rules of Practice and Procedure, 
in Rule 101(b)(4) (i) and (ii), state that 
the modified procedures which apply to 
oil pipelines and which are set forth in 
49 CFR 1100.42—1100.52 (1977) and the 
ex parte in Appendix C of 49 CFR Part 
1100 (1977) continue to apply to oil 
pipeline proceedings.10 Rather than 
retaining the incorporation of these 
regulations by reference, the 
Commission is now setting out the text 
of these rules in Title 18. Since the 
modified procedures for oil pipelines 
and ex parte rules are those that were in 
effect on September 30,1977, and do not 
exist in the current regulations of the 
Interstate Commerce Commission, this 
Commission believes that publishing the 
text of the rules in Title 18 will provide 
for ease of reference and use, until such 
time as it may initiate further changes.

10 The ex parte rules, as effective on September 
30,1977, apply in lieu of Rule 2201, the Commisson’s 
ex parte rules.

The modified procedures will be 
codified as new § 385.1404 through 
§ 385.1414 and the ex parte rules for oil 
pipeline matters will be codified as new 
§ 385.1415. No modifications other than 
conforming changes are being made to 
these regulations and this action does 
not change the legal effect, scopes or 
applicability of the 1977 rules.
References to 49 CFR will be changed to 
reflect publication of these provisions in 
Title 18 of the Code of Federal 
Regulations.

VI. Paperwork Reduction Act Statement
The Paperwork Reduction Act (PRA), 

44 U.S.C. 3501-3520 (1982) and the Office 
of Management and Budget’s (OMB) 
regulations, 5 CFR 1320.12 (1983), require 
that OMB approve certain information 
collection requirements imposed by an 
agency. The revisions to the Rules of 
Practice and Procedure provided for in 
this rulemaking are not information 
collection requirements within the 
meaning of the PRA and OMB’s 
regulations and are not, therefore, 
subject to OMB review or approval.

VII. Administrative Procedure Act 
(APA)

The Commission is taking three 
actions in this order: (1) it is revising its 
procedural rules to reflect actual agency 
procedures; (2) it is making final three 
interim rules; and (3) it is publishing in 
Title 18 of the Code o f Federal 
Regulations rules that apply to certain 
of its jurisdictional companies.

The Commission believes it has good 
cause for issuing this order without an 
opportunity for comment. Additional 
public procedures are unnecessary. 5 
U.S.C. 553(b) (B) (1982). The revisions the 
Commission is adopting to its Rules of 
Practice and Procedure are technical 
amendments intended to clarify 
ambiguities in the rules and revise them 
to reflect actual agency practice. The 
revisions make no substantive changes 
affecting the rights of participants. 11

The interim rule that the Commission 
is making final was published for notice 
and comment. The Commission has 
carefully analyzed all the comments 
received and believes that, because it is 
finalizing this rule without change after 
review of the record, further comment 
would serve no useful purpose.

The republication of the ICC’s rules on 
oil pipeline modified procedures and ex 
parte rules is being undertaken for ease 
of reference only. This republication 
does not change their legal effect, or the

11 The Commission believes that issuance of this 
final rule is also exem pt from the notice 
requirements of the APA. 5 U.S.C. 553(b )(A ). See 
Batterton v. Marshall 648 F. 2d 694 (D.C. Cir. 1980).

rights and interests of parties to oil 
pipeline modified procedures.

List of Subjects

18 CFR Part 3
Administrative practice and 

procedure, Freedom of information, 
Organization and functions (government 
agencies).

18 CFR Part 375
Authority delegations (government 

agencies), Seals and insignia, Sunshine 
Act.

18 CFR Part 385
Administrative practice and 

procedure.
In consideration of the foregoing and 

effective June 22,1984, the Commission 
orders:

1. Parts 3 and 385, Chapter I, Title 18 
Code of Federal Regulations, are 
amended as set forth below.

2. Rule 1901 in Subpart S of Part 385 is 
adopted as a final rule, without 
amendment.

By the Commission.
Kenneth F. Plumb,
Secretary.

PART 3— [ AMENDED]

1. The authority citation for Subpart A 
of Part 3 reads as follows:

Authority: Sec. 16, 52 Stat. 830, sec. 309,49 
Stat. 858, sec. 3, 60 Stat. 238; 15 U.S.C. § 7170, 
16 U.S.C. 825h, 49 U.S.C. 17, 5 U.S.C. 552.

§ 3.4 [Amended]

2. Section 3.4 is amended in paragraph
(c) by removing the parenthetical “(49 
CFR Part 1100)”.

PART 375— [AMENDED]

§ 375.306 [Amended]

3. In § 375.306, paragraph (h) is 
amended by removing the words "49 
CFR 1100.43 to 1100.52” and inserting, in 
their place, the words “Rules 1404 
through 1414”.

4. Subpart A is amended by adding 
new sections to the Table of Contents to 
read as follows:

PART 385— RULES OF PRACTICE AND 
PROCEDURE

Subpart A— A pplicability  and Definitions 

Sec.
* * * * *

385.104 Rule of Construction (Rule 104). 
* * * * *

Subpart N— Oil Pipeline Proceedings
385.1404 Petitions Seeking Institution of 

Rulemaking Proceedings (Rule 1404).
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Sec. a ' H  - |p |U m jmm ■
385.1405 Modified Procedure, How Initiated 

(Rule 1405).
385.1406 Modified Procedure; Effect of 

Order (Rule 1406).
385.1407 Modified Procedure; Intervention 

(Rule 1407).
385.1408 Modified Procedure; Joint 

Pleadings (Rule 1408).
385.1409 Modified Procedure; Content of 

Pleadings (Rule 1409).
385.1410 Modified Procedure; Verification 

(Rule 1410).
385.1411 Modified Procedure; When 

Pleadings Filed and Served (Rule 1411).
385.1412 Modified Procedure; Copies of 

Pleadings (Rule 1412).
385.1413 Modified Procedure; Hearings 

(Rule 1413).
385.1414 Modified Procedure; Subsequent 

Procedure (Rule 1414).
385.1415 Rule Applicable to Ex Parte 

Communications during Oil Pipeline 
Proceedings (Rule 1415).

* *  *  *  *

5. The authority citation for Part 385 
reads as follows:

Authority: Administrative Procedure Act, 5 
U.S.C. 551-557; Department of Energy 
Organization Act, 42 U.S.C. 7101-7352; Exec 
Order No. 12,009, 3 CFR142 (1978); Federal 
Power Act, 16 U.S.C. 791-828c, as amended; 
Natural Gas Act, 15 U.S.C. 717-717z, as 
amended; Natural Gas Policy Act, 15 U.S.C. 
3301-3432; Public Utilities Regulatory Policies 
Act of 1978,16 U.S.C. 2601-2645; Interstate 
Commerce Act, 49 U.S.C. 1, et seq.

6. Section 385.101, is amended as 
follows:

A. Paragraph (b)(4) is revised to read 
as follows:
§385.101 Applicability (Rule 101). 
* * * * *

(b) Exceptions. * * *
(4) With respect to any oil pipeline 

filing a proceeding:
(i) The modified procedures set forth 

in Rules 1404 through 1414 will apply; 
and

(ii) The ex parte rules set forth in Rule 
1415 apply in lieu of rule 2201.

B. Paragraph (d) is deleted.
7. Subpart A is amended by adding a 

new § 385.104 to read as follows:
§ 385.104 Rule of Construction (Rule 104).

To the extent that the text of a rule is 
inconsistent with its caption, the text of 
the rule controls.

§385.212 [Am ended]

8- Section 385.212 is amended by 
removing paragraph (d) in its entirety.

8- In § 385.213, paragraph (a)(2) is 
amended by adding a sentence at the 
end of the paragraph to read as follows:

§ 385.213 Answers (Rule 213).

(a) * * *

(2 ) * * * jf an ansWer is not otherwise 
permitted under this paragraph, no 
responsive pleading may be made.

..if it it *  *

10. Section 385.214 is amended in 
paragraph (d)(1) by adding a new 
paragraph (d)(1) (iii) and redesignating 
existing paragraph (d)(1) (iii) and (iv) as 
paragraphs (d)(1) (iv) and (v), 
respectively, to read a follows:
§ 385.214 Intervention (Rule 214).
*  if *  ★  *

(d) Grant o f late intervention. (1)
* *  *

(iii) The movant’s interest is not 
adequately represented by other parties 
in the proceeding;

(iv) Any prejudice to, or additional 
burdens upon, the existing parties might 
result from permitting the intervention; 
and

(v) The motion conforms to the 
requirements of paragraph (b) of this 
section.
it it it *  *

11. Section 385.503 is amended by 
adding a new sentence at the end of the 
section to read as follows:
§ 385.503 Consolidation and severance by 
Chief Administrative Law Judge (Rule 503).

* * * Such order may be appealed to 
the Commission pursuant to rule 715.

12. Section 385.710 is amended in 
paragraph (a) by adding a new sentence 
at the end to read as follows:

§ 385.710 Waiver of the initial decision 
(Rule 710).

(a) General rule. * * * If all 
participants do not join in the motion, 
the motion is denied unless the 
Commission grants the motion within 30 
days of filing of the motion or, in the 
case of an oral motion under paragraph
(c)(2) of this section, within 30 days after 
the motion is transmitted to the 
Commission.
* * * * *

13. In § 385.715, the second sentence 
of paragraph (b)(1) is revised to read as 
follows:

§ 385.715 Interlocutory appeals to the 
Commission from rulings of presiding 
officers (Rule 715).
it it it h it

(b) Motion to the presiding officer to 
permit appeal.

(1) * * * The motion must be made 
within 15 days of the ruling of the 
presiding officer and must state why 
prompt Commission review is necessary 
under the standards of paragraph (a) of 
this section 
* * * * *

14. In Part 385, a new Subpart N is 
added to read as follows:

Subpart N— Oil Pipeline Proceedings

§ 385.1404 Petitions seeking institution of 
rulemaking proceedings (Rule 1404).

Any person may file a petition 
requesting the Commission to institute a 
proceeding for the purpose of issuing 
statements, rules, or regulations of 
general applicability and significance 
designed to implement or interpret law, 
or to formulate general policy for future 
effect. No reply to such a petition may 
be filed. Whether a proceeding shall be 
instituted as requested is within the 
discretion of the Commission and the 
ruling on the petition will be final. In the 
event a rulemaking proceeding is 
instituted by the Commission, the 
procedure to be employed for the taking 
of evidence or the receipt of views and 
comments will be designated by 
Commission order.

§ 385.1405 Modified procedure, how 
initiated (Rule 1405).

The Commission may, in its 
discretion, order that a proceeding be 
heard under modified procedure if it 
appears that substantially all important 
issues of material fact may be resolved 
by means of written materials and that 
the efficient dispositon of the proceeding 
can be made without oral hearing.

(a) Commission’s initiative or by 
request. Modified procedure will be 
ordered in a proceeding upon the 
Commission’s initiative or upon its 
approval of a request filed by any party 
that the modified procedure shall be 
observed.

(B) Order directing modified 
procedure. An order directing modified 
procedure will list the names and 
addresses of the persons who at that 
time are parties to the proceeding, and 
direct that they comply with the 
modified procedure rules. As used in 
Rules 1409,1411, and 1413 the term 
“complainant” shall comprehend the 
party having the initial duty to establish 
the truth of the claim or to justify the 
relief or authorization sought, and the 
term “defendant” shall comprehend the 
party controverting the truth of the claim 
er opposing the relief or authorization 
sought.

§ 385.1406 Modified procedure; effect of 
order (Rule 1406).

(a) R elief from answer rule. Issuance 
of an order directing modified procedure 
shair relieve defendant from the 
obligation of answering as provided in 
Rule 213.

(b) Default where failure to comply. If 
within any time period provided in the 
modified procedure rules a party fails to 
file a pleading required by those rules, 
or otherwise fails to comply therewith,



217 0 6  Federal R egister /  Vol. 49, No. 101 /  W ednesday, M ay 23, 1984 /  Rules and Regulations

such party shall be deemed to be in 
default and to have waived any further 
hearing. Thereafter the proceeding may 
be disposed of without further notice to 
the defaulting party, and without other 
formal proceedings as to such party.

§ 385.1407 Modified procedure; 
intervention (Rule 1407).

Persons permitted to intervene under 
modified procedure shall file and serve 
pleadings in conformity with the 
provisions of Rule 1409 below.

§ 385.1408 Modified procedure; joint 
pleadings (Rule 1408).

Parties having common interests, to 
the extent practicable, shall arrange for 
joint preparation of pleadings filed 
under modified procedure.

§ 385.1409 Modified procedure; content of 
pleadings (Rule 1409).

(a) Generally. A statement filed under 
the modified procedure after that 
procedure has been directed shall state 
separately the facts and arguments and 
include the exhibits upon which the 
party relies. Only facts contained in the 
verified statement of facts can be used 
in argument. If, pursuant to Rule 1406(a), 
no answer has been filed, defendant’s 
statement must admit or deny 
specifically and in detail each material 
allegation of the complaint. In addition, 
defendant’s statement and 
complainant’s statement in reply shall 
specify those statement of facts and 
arguments of the opposite party to 
which exception is taken, and include a 
statement of the facts apd arguments in 
support of such exception.
Complainant's statement of reply shall 
be confined to rebuttal of the 
defendant’s statement.

(b) Exhibit identification. An exhibit 
which is part of any pleading filed under 
modified procedure shall serially be 
numbered and bear the notation, 
properly filled out, in the upper right 
hand comer:
“Complainant (Defendant)...................... Exhibit
No________________________________________
Witness-------------------------------- —------------------

(c) Damages. If an award of damages
is sought, the paid freight bills or * -
properly certified copies thereof should 
accompany the original of complainant’s 
statement when there are not more than 
10 shipments, but otherwise the 
documents should be retained.

§ 385.1410 Modified procedure; 
verification (Rule 1410).

The facts asserted in any pleading 
filed under modified procedure must be 
sworn to by persons having knowledge 
thereof, which latter fact must 
affirmatively appear in the affìdavit 
Except under unusual circumstances,

such persons should be those who 
would appear as witnesses orally to 
substantiate the facts asserted should 
hearing become necessary. The original 
of any pleading filed under modified 
procedure must show the signature, 
capacity, and impression seal, if any, of 
the person administering the oath, and 
the date thereof.

§ 385.1411 Modified procedure; when 
pleadings filed and served (Rule 1411).

Within 20 days from the date of 
service of an order requiring modified 
procedure, complainant shall serve upon 
the other parties a statement of all the 
evidence upon which it relies. Within 30 
days thereafter defendant shall serve its 
statement. Within 20 days thereafter 
complainant shall serve its statement in 
reply. No further reply may be made by 
any party except by permission of the 
Commission.

§ 385.1412 Modified procedure; copies of 
pleadings (Rule 1412).

The original and six copies of any 
statement made pursuant to Rule 1411 
shall be filed with the Commission. 
Subsequent pleadings are subject to 
Rule 1414.

§ 385.1413 Modified procedure; hearings 
(Rule 1413).

(a) Request for cross examination or 
other hearing. If cross examination of 
any witness is desired, the name of the 
witness and the subject matter of the 
desired cross examination shall, 
together with any other request for oral 
hearing, including the basis therefor, be 
stated at the end of defendant’s 
statement or complainant’s statement in 
reply as the case may be. Unless 
material facts are in dispute, oral 
hearing will not be held for the sole 
purpose of cross examination.

(b) Hearing issues limited. The order 
setting the proceeding for oral hearing, if 
hearing is deemed necessary, will 
specify the matters upon which the 
parties are not in agreement and 
respecting which oral evidence is to be 
introduced.

§ 385.1414 Modified procedure; 
subsequent procedure (Rule 1414).

Procedure subsequent to that 
provided in the modified procedure rules 
shall be the same as that in proceedings 
not handled under modified procedure.

§ 385.1415 Rule applicable to ex parte 
communications during oil pipeline 
proceedings (Rule 1415).

(a) Ex parte communications. (1) No 
person who is a party to, or counsel or 
agent of a party, or who intercedes in, 
any on-the-record proceeding, shall 
submit any ex parte communication

concerning the merits of the proceeding 
to any member of the Commission, 
hearing officer, or employee of the 
Commission participating or who may 
reasonably be expected to participate in 
the decision in such proceeding.

(2) No member of the Commission, 
hearing officer, or employee of the 
Commission participating or who may 
reasonably be expected to participate in 
the decision in such proceeding shall 
invite or knowingly entertain any 
prohibited ex parte communication, or 
make any such communication to any 
party to, or counsel or agent of a party, 
or any other person who he has reason 
to know may transmit such 
communication to a party or party’s 
agent.

(b) The prohibitions of paragraph 1 
apply from the time an on-the-record 
proceeding is noticed for oral hearing or 
the taking of evidence by modified 
procedure, at such time as the person ' 
responsible for the communication has 
knowledge that the proceeding will be 
so noticed, or from such earlier time as 
the Commission may fix by rule or order 
in the particular case.

(c) For the purposes hereof:
(1) “On-the-record proceeding” means 

a proceeding described in sections 556- 
557 of the Administrative Procedure Act 
(5 U.S.C. 556-557) or a proceeding 
required by the Constitution, by statute, 
by Commission rule, or by order in the 
particular case, to be decided solely 
upon the record made in a Commission 
hearing.

(2) “Person who intercedes in any 
proceeding” means any individual 
outside the Commission (whether public 
or private life), partnership, corporation, 
or association, other than a party or an 
agent of a party, who volunteers a 
communication which he may be 
expected to know may advance or 
adversely affect the interest of a 
particular party or any party’s agent.

(3) “Ex parte communication 
concering the merits” includes both oral 
and written communications, but the 
following classes of ex parte 
communication shall not be prohibited:

(i) Any oral or written communication 
which all the parties to the proceeding 
agree, or which the Commission or the 
hearing officer formally rules, may be 
made on an ex parte basis.

(ii) Any oral or written 
communication of facts or contentions 
with general significance for an industry 
subject to regulation if the 
communicator cannot reasonably be 
expected to know that the facts or 
contentions are material to a 
substantive issue in a pending on-the-
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record proceeding in which he is 
interested.

(iii) Any communication by means of 
any news medium which in the ordinary 
course of business of the publisher is 
intended to inform the general public, 
members of the organization involved, 
or subscribers to such publications with 
respect to pending on-the-record 
proceedings.

(iv) “Any employee of the 
Commission participating in the 
decision” includes members of the Oil 
Pipeline Board, Commissioners and their 
personal assistants, and any staff acting 
as a participant, as defined in Rule 
385.102(b) in oil pipeline proceedings.

(d) Any member of the Commission, 
hearing officer, or employee of the 
Commission, participating or who 
reasonably may be expected to 
participate in the decision, who 
personally receives a written 
communication which he believes is 
prohibited at the time received, shall 
promptly transmit the written 
communication, or a written summary of 
the substance of an oral communication, 
together with a written statement of the 
circumstances under which the 
communication was made, if not 
apparent from the communication itself, 
to the Secretary of the Commission, who 
shall place any material so received in 
the correspondence section of the public 
docket of the proceeding. Any such 
person who receives a communication 
and who is not certain whether such 
communication is a prohibited ex parte 
communication may request, and shall 
be given promptly, a ruling on the 
question from the Commission’s General 
Counsel. The Chairman of the 
Commission shall be notified promptly 
of all reports of ex parte 
communications, or requests for rulings 
on possible ex parte communications, 
transmitted to the Secretary or the 
General Counsel. He may require that 
any such communication be placed in 
the correspondence section of the 
docket if he concludes that the dictates 
of fairness require that it be made 
public, even if it is not prohibited 
communication, and he may direct the 
taking of such other or further action as 
®ay be appropriate under all 
circumstances.

(e) The Commission may censure, or 
suspend or revoke the privilege to 
practice before the agency, of any 
Person who knowingly and willfully 
makes or solicits the making of a 
prohibited ex parte communication.

(f) To the extent permitted by law, the 
relief or benefit sought by a party to a 
proceeding may be denied if the party,
°r an agent of the party, knowingly and

willfully violates the foregoing 
prohibitions or requirements.

15. Section 385.1902 is revised to read 
as follows:

§ 385.1902 Appeals from action of staff 
(Rule 1902).

(a) Any staff action (other than a 
decision or ruling of presiding officer, as 
defined in Rule 102(e)(1), made in a 
proceeding set for hearing under 
Subpart E of this part) taken pursuant to 
authority delegated to the staff by the 
Commission that would be final, but for 
the provisions of this section, may be 
appealed to the Commission by a party. 
A Commission decision on a petition for 
appeal is a prerequisite to a request for 
rehearing under Rule 713.

(b) The challenged staff action may be 
appealed by filing a petition within 30 
days of the action. Answers to such 
petitions may be filed by any party 
within 10 days of service of the petition. 
An appeal from any ruling of a presiding 
officer referred to in Rule 102(e)(1) made 
in a proceeding set for hearing under 
Subpart E of this part will conform to 
the requirements of Rule 715 
(interlocutory appeals to the 
Commission from rulings of presiding 
officers).

(c) The Commission considers that a 
petition for appeal from action taken by 
the staff is deemed denied if not acted 
upon by the Commission within 30 days 
after the filing of such petition. The 
Commission further considers its action 
on appeals made pursuant to this 
section to be final agency action that is 
subject to a request for rehearing under 
Rule 713 (request for rehearing).

§385.2007 [Amended]
16. Section 385.2007 is amended in 

paragraph (a)(2) by deleting the word 
“midnight” and inserting, in its place, 
the words “the close of Commission 
business.”

§385.2201 [Amended]
17. Section 385.2201 is amended in 

paragraph (b)(1), by changing all 
references to “49 CFR Part 1100, 
Appendix C” to read “Rule 1415”.
[FR Doc. 84-13750 Filed 5-22-64; 8:45 am]

BILLING CO DE 6717-01-M

18 CFR Part 271

[Docket No. RM 79-76-167 (Colorado-5 
Addition); Order No. 378]

High-Cost Gas Produced From Tight 
Formations; Colorado

Issued: May 18,1984.

a g e n c y : Federal Energy Regulatory 
Commission.

a c t i o n : Final rule.

s u m m a r y : Under section 107(c)(5) of the 
Natural Gas Policy Act of 1978, the 
Federal Energy Regulatory Commission 
designates certain types of natural gas 
as high-cost gas. High cost gas is 
produced under conditions which 
present extraordinary risks or costs and 
once designated may receive an 
incentive price. Under section 107(c)(5), 
the Commission issued a rule 
designating natural gas produced from 
tight formations as high-cost gas. 
Jurisdictional agencies may submit 
recommendations of areas for 
designation as tight formations. Here the 
Commission adopts the recommendation 
of the Colorado Oil & Gas Conservation 
Commission that portions of two 
additional sections of the Lower 
Mesaverde Formation in Mesa County, 
Colorado be designated as a tight 
formation under § 271.703(d).
e f f e c t iv e  d a t e : This rule is effective 
June 18,1984.
FOR FURTHER INFORMATION CONTACT*. 
Jane Oliver, (202) 357-8316, or Victor 
Zabel, (202) 357-8616.

Before Commissioners: Raymond J. 
O’Connor, Chairman; Georgiana Sheldon, J. 
David Hughes, A. G. Sousa and Oliver G. 
Richard III.

Based on a recommendation made by 
the Colorado Oil and Gas Conservation 
Commission (Colorado), the 
Commission amends its regulations1 to 
include portions of two sections of the 
Lower Mesaverde Formation, which 
consists of the Rollins, Cozzette and 
Corcoran Sandstones underlying the 
Plateau Creek Field area in Mesa 
County, Colorado as a designated tight 
formation eligible for incentive pricing.* 
The Director of the Office of Pipeline 
and Producer Regulation issued a notice 
proposing the amendment on January 27, 
1983.*

*18 CFR 271.703(d) (1983).
•On M ay 28,1981, in its Order No. 148, Docket 

No. RM 79-76 (Colorado-5), the Commission 
designated portions of the Lower M esaverde 
Form ation in lh e Plateau Creek field area of Mesa 
County, Colorado as a tight formation. In Order No. 
148, aU of thé area recommended in this docket, as 
well as some other sections, were excluded from 
tight formation designation. The exclusion w as  
based on the Commission’s finding that those 
sections had been substantially developed by infill 
.drilling. Nevertheless, the Commission stated that 
the excluded areas could qualify as a tight 
formation, if sufficient data indicated the areas  
would not be further developed without the section  
107(c)(5) price.

*48 FR 4482, February 1 ,1983 . Comments on the • 
proposed rule w ere invited and one comment 
supporting the recommendation w as received. No 
party requested a public hearing and no hearing 
w as held.


