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sixty (60) days in which to submit 
comments, suggestions or objections 
regarding the proposed form of the 
order.

No comments having been received, 
the Commission has ordered the 
issuance of the complaint in the form 
contemplated by the agreement, made 
its jurisdictional findings and entered its 
order to cease and desist, as set forth 
below, in disposition of this proceeding.

The prohibited trade practices and/or 
corrective actions, as codified under 18 
CFR Part 13, are as follows: Subpart— 
Advertising Falsely or Misleadingly:
§ 13.10 Advertising falsely or 
misleadingly; § 13.170 Qualities or 
properties of product or service;
§ 13.176-74 Reducing, non-fattening, 
low-calorie, etc.; § 13.185 Refunds, 
repairs, and replacements; § 13.190 
Results; § 13.209 Scientific or other 
relevant facts; § 13.260 Terms and 
conditions. Subpart—Corrective Actions 
and/or Requirements: § 13.533-20 
Disclosures; § 13.533-45 Maintain 
records; § 13.533-55 Refunds, rebates, 
and/or credits. Subpart— 
Misrepresenting Oneself and Goods— 
Goods: § 13.1647 Guarantees; § 13.1710 
Qualities or properties; § 13.1725 
Refunds; § 13.1730 Results; § 13.1740 
Scientific or other relevant facts.
Subpart—Neglecting, Unfairly or 
Deceptively, To Make Material 
Disclosure: § 13.1885 Qualities or 
properties; § 13.1895 Scientific or other 
relevant facts.
List of Subjects in 16 CFR Part 13

Weight control products and services, 
Weight loss products and services, 
Trade practices.
(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interprets or 
applies sec. 5, 38 Stat. 719, as amended; 15 
U.S.C. 45)
Emily H. Rock,
Secretary.
[FR Doc. 84-28023 Filed 10-23-84; 8:45 am]
BILLING CODE 6750-01-M

ENVIRONMENTAL PROTECTION 
AGENCY

21 CFR Part 561
[FAP 1H5346/R704; FR L-2700-6]

Tolerances for Pesticides in Animal 
Feeds; Cyano(3-
Phenoxyphenyl)Methyl-4-Chloro- 
AIpha-(l-Methylethyl) Benzeneacetate
AGENCY: Environmental Protection 
Agency (EPA).

a c t io n : Final rule.

s u m m a r y : This rule establishes a feed 
additive regulation permitting residues 
of the insecticide cyano(3- 
phenoxyphenyl)methyl-4-chloro-alpha- 
(l-methylethyl)benzeneacetate in or on 
sugarcane bagasse and sunflower hulls. 
This regulation was requested by the 
Shell Oil Co.
EFFECTIVE DATE: Effective on  October
24,1984.
ADDRESS: Written objections may be 
submitted to the: Hearing Clerk (A-110), 
Environmental Protection Agency, Rm. 
3708, 401 M St., SW., Washington, D.C. 
20460.
FOR FURTHER INFORM ATION CONTACT:

By mail: Timothy Gardner, Product 
Manager (PM) 17, Registration 
Division (TS-767C), Office of Pesticide 
Programs, Environmental Protection 
Agency, 401 M St., SW., Washington, 
D.C. 20460

Office location and telephone number: 
Rm. 207, CM #2,1921 Jefferson Davis 
Highway, Arlington, VA 22202, 703- 
557-2690.

SUPPLEMENTARY INFO RM ATION: EPA 
issued a notice, published in the Federal 
Register of June 30,1982 (47 FR 28452), 
that the Shell Oil Co.. 1025 Connecticut 
Ave„ NW., Washington, DC 20036, had 
submitted a feed additive petition (FAP 
1H5346 (incorrectly designated FAP 
2H5346 in the notice)) to EPA proposing 
that 21 CFR Part 561 be amended by 
establishing a regulation permitting 
residues of the insecticide cyano(3- 
phenoxyphenyl)methyl-4-chloro-alpha- 
(l-methylethyl)benzeneacetate in or on 
sugarcane bagasse at 20.0 parts per 
million (ppm) and sunflowrer hulls at 2.0 
ppm.

No comments were received in 
response to the notice of filing.

The data submitted in the petition and 
other relevant material have been 
evaluated. The toxicity and other 
relevant data pertaining to this 
insecticide are included in a related 
document (PP1F2568/R703), which 
appears elsewhere in this issue of the 
Federal Register.

The pesticide is considered useful for 
the purpose for which the feed additive 
regulation is sought, and it is concluded 
that the insecticide may be safely used 
when such uses are in accordance with 
the label and labeling registered 
pursuant to FIFRA as amended (86 Stat. 
973, 89 Stat. 751, 7 U.S.C. 135(a) et seq.). 
Therefore, the feed additive regulation is 
established as set forth below.

Any person adversely affected by this 
regulation may, within 30 days after 
publication of this document in the 
Federal Register, file written objections 
with the Hearing Clerk at the address 
given above. Such objections should be 
submitted in quintuplicate and specify 
the provisions of the regulation deemed 
objectionable and the grounds for the 
objections. If a hearing is requested, the 
objections must state, the issues for the 
hearing and the grounds for the 
objections. A hearing will be granted if 
the objections are supported by grounds 
legally sufficient to justify the relief 
sought.

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291.

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
354, 94 Stat. 1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new food and 
feed additive levels, or conditions for 
safe use of additives, or raising such 
food and feed additive levels do not 
have a significant economic impact on a 
substantial number of small entities. A 
certification statement to this effect was 
published in the Federal Register of May 
4,1981 (46 FR 24945).
(Sec. 409(c)(1), 72 Stat. 1786 (21 U.S.C. 
346(c)(1)))

List of Subjects in 21 CFR Part 581

Animal feeds, Pesticides and pests.
D ated: O ctober 9 ,1 9 8 4 .

Steven Schatzow,
Director, O ffice o f Pesticide Programs.

PART 561—[AMENDED]

Therefore, 21 CFR 561.97 is amended 
by adding and alphabetically inserting 
the commodities, to read as follows:

§ 561.97 Cyano(3-phenoxyphenyl)m ethyl- 
4-chloro-alpha (1) 
m ethylethyl}benzeacetate. 
* * * * *

Commodities

Sugarcane bagasse .!.......... ............................... 20.0
Sunflower hulls_____________ _______________  2.0

[FR Doc. 84-28041 Filed 10-23-84, 8:45 am] 

BILLING CODE 65S0-5O-M
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT
Office of the Assistant Secretary for 
Community Planning and 
Development

24 CFR Part 571
[Docket No. R -84-1030; FR -1612]

Community Development Block-Grants 
for Indian Tribes and Alaskan Native 
Villages; Announcement of Effective 
Date *
AGENCY: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD.
ACTION: Notice of announcement of 
effective date for final rule.

s u m m a r y : This notice announces the 
effective date for the final rule published 
in the Federal Register on September 7, 
1984 (49 FR 35367} that made final the 
regulations governing the Community 
Development Block Grant Program for 
Indian Tribes and Alaskan Native 
Villages. The effective date provision of 
the rule stated that the rule would 
become effective upon expiration of the 
first period of 30 calendar days of 
continuous session of Congress after 
publication, and announced that future 
notice of the effectiveness of the rule 
would be published in the Federal 
Register.

Thirty calendar days of continuous 
session of Congress have expired since 
the rule was published.
EFFECTIVE d a t e : The effective date for 
the final rule published on September 7, 
1984 (49 FR 35367), is October 24,1984. 
FOR FURTHER INFORM ATION CONTACT: 
Marcia Brown, Room 7134, Office of 
Program Policy Development, Office of 
Community Planning and Development, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, D.C. 20410, (202) 755-6092. 
(This is not a toll-free number.)

Dated: October 18,1984.
Grady J. Norris,
Assistant General Counsel fo r Regulations.
[FR Doc. 84-28119 Filed 10-23-84; 8:45 am]
BILLINQ CODE 4210-29-M

Office of Assistant Secretary for 
Public and Indian Housing
24 CFR Part 905
[Docket No. N -84-1122; F R -1808J

Indian Preference Statement of Policy; 
Technical Amendment 
a g e n c y : Office o f Assistant Secretary 
for Public and Indian Housing, HUD. 
a c t io n : Technical amendment.

SUMMARY: On September 26,1984 (49 FR 
37749), HUD published an Indian 
Preference Statement of Policy that 
provided guidance concerning the 
Department’s implementation of its 
regulations governing the preferential 
employment and training of Indians and 
the preferential use of Indian 
contractors and subcontractors on HUD- 
funded Indian housing projects. The 
purpose of this technical amendment is 
to include OMB control numbers for the 
sections where current information 
collection requirements are described. 
EFFECTIVE DATE: October 24,1984.
FOR FURTHER INFORM ATION CONTACT: 
Cyrus Toll, Office of Indian Housing, 
Room 4232, Department of Housing and 
Urban Development, 451 Seventh Street,
S.W., Washington, D.C. 20410, (202) 755- 
2989. (This is not a toll-free number.) 
SUPPLJEMENTARY INFO RM ATION: >

Paperwork Reduction Act
The information collection 

requirements contained in the regulatory 
sections listed below have been 
approved by the Office of Management 
and Budget under the provisions of the 
Paperwork Reduction Act of 1980 (P.L. 
96-511) and assigned the control number 
listed.

Text of the Amendment

PART 905—[AMENDED]

§§ 905.204 and 905.309 [Am ended] 
Following the text of §§ 905.204(a), 

905.204(b), 905.204(c), 905.204(d), and 
905.309 of Title 24, add the following 
statement:
(Approved by the Office of Management and 
Budget under OMB control number 2577- 
0076)

Dated: October 18,1984.
Grady J. Norris,
Assistant General Counsel fo r Regulations.
[FR Doc. 84-28120 Filed 10-23-84; 8:45 am]
BILLINQ CODE 4210-33-M

DEPARTMENT OF THE TREASURY

Internal Revenue Service
[T .D .7986]

26 CFR Part 1

Income Taxes; Limitation on Amount 
of Cost Recovery Deductions and 
Investment Tax Credit for Luxury 
Automobiles; Limitation When Certain 
Property Used for Personal Purposes
AGENCY: Internal Revenue Service, 
Treasury.
ACTION: Temporary regulations.

SUMMARY: This document contains 
temporary income tax regulations 
relating to the limitations placed on the 
amount of cost recovery deductions and 
investment tax credit allowed for 
taxpayers who purchase passenger 
automobiles for use in a trade or 
business or for use in the production of 
income. These temporary income tax 
regulations also relate to file limitations 
placed on cost recovery deductions and 
the investment tax credit allowed for 
taxpayers who use certain types of 
property (“listed property”) for other 
than “qualified business” purposes. A 
person who leases “listed property” is 
similarly affected by these temporary 
regulations. Additionally, this document 
contains temporary income tax 
regulations relating to substantiation 
requirements for “listed property”. The 
applicable law was amended by the Tax 
Reform Act of 1984. These regulations 
affect all purchasers or lessees of “listed 
property” (including passenger 
automobiles).
DATE: The temporary regulations 
relating to the limitations on the 
investment tax credit and recovery 
deductions áre effective in general for 
“listed property” placed in service or 
leased after June 18,1984 (§§ 1.280F- 
IT—1.280F-6T). Those regulations do not 
apply, however, to certain property 
acquired or leased pursuant to a binding 
contract in effect on June 18,1984. The 
temporary regulations relating to 
substantiation requirements for the use 
of “listed property”, § 1.274-5T, are 
effective for taxable years beginning 
after December 31,1984.
FOR FURTHER INFO RM ATION CONTACT: 
George T. Magnatta (with respect to cost 
recovery deduction questions) (202-566- 
6456), Michel A. Daze (with respect to 
investment tax credit or leasing 
questions) (202-566-3458), Cynthia E. 
Grigsby (with respect to definitional 
questions) (202-566-3935), of the 
Legislation and Regulations Division, 
Office of the Chief Counsel, Internal 
Revenue Service, 1111 Constitution 
Avenue, NW., Washington, D.C. 20224 
(Attention: CC:LR:T).
SUPPLEMENTARY INFORM ATION: 

Background

This document adds new temporary 
regulations to the Income Tax 
Regulations (26 CFR Part 1) under 
sections 274 and 280F of the Internal 
Revenue Code of 1954, relating, 
respectively, to substantiation 
requirements and to the limitations on 
cost recovery deductions and the 
investment tax credit for certain 
property. Section 179 of the Tax Reform
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Act of 1984 (Pub. L. 98-389, 98 Stat. 494) 
amended Code section 274 and added 
new Code section 280F. The temporary 
regulations provided by this document 
will remain in effect until superseded by 
later temporary or final regulations on 
the subject.
Explanation of Provisions

Generally, new section 280F limits the 
amount of cost recovery deductions 
under section 168 and the investment 
tax credit ("ITC”) under section 46(a) 
that are allowable for a passenger 
automobile. With certain exceptions, the 
term “passenger automobile” includes 
generally any 4-wheeled vehicle for 
highway use with a gross weight of 6,000 
pounds or less. Thus, a light-duty truck 
may be a “passenger automobile.” 
Additionally, section 280F limits the 
method of cost recovery and the amount 
of the ITC allowable when “listed 
property” (including a passenger 
automobile) is used for other than 
certain qualified business purposes.
Special Limitations for "Passenger 
Automobiles”

Section 280F(a) provides that the 
amount of the cost recovery deduction 
under section 168 for the year a 
passenger automobile (as defined in 
section 280F(d)(5}) is placed in service 
may not exceed $4,000. Any cost 
recovery deduction claimed in a 
succeeding taxable year during the 
recovery period may not exceed $6,000. 
Furthermore, the amount of the ITC 
claimed for the automobile may not 
exceed $1,000 (% of $1,000 in the case of 
an election to take a reduced ITC under 
section 48(q)(4)). For automobiles placed 
in service after 1984, the allowable cost 
recovery deductions and investment tax 
credit amounts will be adjusted to 
reflect the automobile price inflation 
adjustment (see section 280F(d)(7)).

If, after the end of the recovery period, 
the taxpayer has any “unrecovered 
basis” (described below) in the 
passenger automobile, that amount is 
treated as an expense for the first 
taxable year and succeeding taxable 
years after the recovery period. 
However, the amount treated as an 
expense for any taxable year after the 
close of the recovery period shall not 
exceed $6,000. In no event may any 
amount be expensed unless a cost 
recovery deduction under section 168 
would have been allowable for the 
taxable year. For example, a taxpayer 
may not deduct any amount in a year 
during which a passenger automobile is 
disposed of or used exclusively for 
personal purposes.

The term “unrecovered basis” means 
the difference (if any) between the

unadjusted basis (as defined in section 
168(d) without any reduction for the 
amount (if any) the taxpayer elects to 
expense under section 179) of the 
passenger automobile and the amount of 
the cost recovery deductions (including 
any section 179 deduction) which would 
have been allowable for taxable years 
in the recovery period (determined after 
taking into account the limitations 
imposed on cost recovery deductions 
during the recovery period) if the 
passenger automobile was used 
exclusively in a trade or business or for 
use in the production of income.

Under section 280F, any amount 
allowable as a deduction under section 
179 (relating to the election to expense 
certain depreciable business assets) is 
treated as a deduction allowable under 
section 168. The limitation on the 
amount of cost recovery deductions 
allowable for a passenger automobile 
may adversely affect a taxpayer who 
makes a section 179 election. The 
Internal Revenue Service is considering 
under what circumstances a taxpayer 
should be granted permission to revoke 
a section 179 election to avoid any 
unforeseen consequences of the 
interaction between sections 179 and 
280F.

If the passenger automobile is also 
used for personal purposes, the 
limitations imposed on the cost recovery 
deductions and the ITC must be reduced 
in proportion to the personal use of the 
automobile. For example, if a passenger 
automobilie is placed in service on July
1,1984, and is used 20 percent for 
personal purposes (determined on an 
annual basis) during that year, the cost 
recovery deduction for that year may 
not exceed $3,200 (i.e., 80 percent of 
$4,000) and the ITC may not exceed $800 
[i.e., 80 percent of $1,000) or $533.33 [i.e., 
80 percent of % of $1,000 if section 
48(q)(4) is elected). The limitations 
imposed on the cost recovery deductions 
and the ITC are also reduced if the 
taxpayer has a short taxable year.

The temporary regulations provide 
special rules for a passenger automobile 
that is acquired in a transaction to 
which section 1031 or section 1033 
applies. The temporary regulations have 
reserved special rules for other 
nonrecognition transactions. These rules 
require taxpayers to take restrictions on 
potential recovery deductions with 
respect to an automobile into account 
when they acquire another automobile 
in a “like kind” exchange (including a 
“trade-in”) or after an involuntary 
conversion. Additionally, these 
regulations provide special rules for an 
improvement made to a passenger 
automobile that qualifies as a capital 
expenditure under section 263.

Limitations With Respect to “Listed 
Property” When “Qualified Business 
Use” Does Not Exceed 50 Percent

Section 280F(b) provides limitations 
for "listed property” when the property 
is not “predominantly used in a 
qualified business use for any taxable 
year.” The term "listed property” 
includes: (1) Any passenger automobile
(2) any* other property used as a means 
of transportation, (3) any property of a 
type generally used for purposes of 
entertainment, recreation, or 
amusement, and (4) any computer or 
peripheral equipment (unless the 
computer or equipment is used 
exclusively at a regular business 
establishment). The temporary 
regulations define “means of 
transportation” to include boats, 
airplanes, motorcycles, and any other 
vehicles for transporting persons or 
goods. The term does not include any 
vehicle or property that is of a type 
ordinarily not susceptible to personal 
use [e.g., cement mixers and forklifts). 
However, any vehicle used by an 
individual for commuting purposes does 
not meet that exception.

The ITC and use of the accelerated 
percentages under section 168 are 
permitted for listed property only if the 
property is used predominantly (that is, 
more than 50 percent, determined on an 
annual basis) in a qualified business 
use. The use of listed property for the 
production of income is not “qualified 
business use” (as explained below). 
However, if the “predominant use” test 
is otherwise met, use in an activity for 
the production of income is taken into 
account in determining the amount of 
the ITC and the cost recovery deduction 
that may be claimed. For example, if the 
property is used 40 percent in a qualified 
business use and 20 percent for the 
production of income, no ITC may be 
claimed and the accelerated percentages 
under section 168 are unavailable. 
However, if the property is used 60 
percent in a qualified business use and 
20 percent for the production of income, 
an ITC may be claimed and the 
accelerated percentages under section 
168 áre available based on 80 percent 
business/investment use.

“Qualified business use” means 
generally use in a trade or business, but 
section 280F(d)(6)(C) provides certain 
exceptions. For example, the use of 
property provided as compensation to 5- 
percent owners and related taxpayers is 
generally not treated as qualified 
business use. Additionally, the leasing 
of property to any 5-percent owner or 
related party is not treated as qualified 
business use to the extent that an



Federal Register /  VoL 49, No. 207 /  W ednesday, October 24, 1984 /  Rules and Regulations 42703

individual who is a 5-percent owner or 
related party with respect to the owner 
or the lessee of the property uses the 
property.

If listed property does not meet the 
“predominant use” test in the year it is 
placed in service, no ITC or section 179 
deduction is available. Additionally, in 
these circumstances, the taxpayer must 
recover the cost of the property over its 
earnings and profits life (see section 
312(k)(3)(A)) using the straight line 
method and the half-year convention for 
property other than 15-year or 18-year 
real property. For example, the cost of a 
passenger automobile that does not 
meet the "predominant use” test must be 
recovered over a 5-year recovery period 
using the straight line method. Once it is 
determined that the straight line method 
of cost recovery must be used, both the 
business and investment uses of the 
property are taken into account for 
purposes of computing the allowable 
cost recovery deduction.

If, however, listed property does meet 
the "predominant use” test in the year it 
is placed in service but in a succeeding 
taxable year does not meet the test, the 
property ceases to be section 38 
property in its entirety as of the 
beginning of that later year and the ITC 
may be recaptured. Additionally, this 
event will cause a recapture of any 
“excess depreciation.” "Excess 
depreciation” is the difference (if any) 
between the cost recovery deductions 
allowable (including any section 179 
deduction) during the preceding 
recovery years and the amount that 
would have been allowable had the 
taxpayer computed his cost recovery 
deductions over the property’s earnings 
and profits life using the straight line 
method. Any excess is included in gross 
income and is added to the property’s 
adjusted basis for the taxable year in 
which the property is used 50 percent or 
less in a trade or business. The cost 
recovery deduction for the year in which 
the business use is 50 percent or less 
and for subsequent taxable years must 
be computed using the straight line 
method over the property’s earnings and 
profits life.

Special Rules With Respect to Leased  
Property .

Section 280F(c) provides that section 
280F does not apply to listed property 
leased or held for leasing by a person 
regularly engaged in the business of 
leasing. The limitations on the 
investment tax credit for listed property 
will apply to a lessee who is treated by 
the lessor as having acquired the 
property under section 48(d). In 
addition, section 280F(c) requires the 
Secretary to impose limitations on

lessees of luxury automobiles and other 
listed property which are “substantially 
equivalent” to the limitations imposed 
on similarly situated owners of sucfi 
property. These temporary regulations 
require a lessee of a luxury automobile 
to include in gross income an amount 
based on the fair market value of the 
automobile (at the beginning of the lease 
term) and the lessee’s business/ 
investment use. The inclusion 
approximates the present value of the 
limitations imposed on a similarly 
situated owner.

These temporary regulations require a 
lessee of listed property (including 
passenger automobiles) not used 
predominantly in a qualified business 
use to include in income in the first 
taxable year in which such listed 
property is not used predominantly in a 
qualified business use an amount based 
on the fair market value of the listed 
property (at the beginning of the lease 
term) and average business/investment 
use of such property. The amount which 
a lessee must include in income in such 
circumstances is generally limited to the 
deductible portion of the rent allocable 
to the taxable year and approximates 
the present value to a similarly situated 
owner of any recapture of investment 
tax credit and the denial of the use of 
the accelerated percentages under 
section 168.

M iscellaneous Rules
Two special rules under section 280F 

apply with respect to all listed property, 
whether the limitations described above 
affect the property or not.

Under section 280F(d)(2), if there is 
any use of listed property for business/ 
investment purposes dining a taxable 
year, then for purposes of determining 
recovery deductions in later years the 
property is treated as having been used 
solely for business/investment purposes 
■during that year. Thus, the amount that 
the taxpayer may recover through later 
recovery deductions is reduced to the 
same extent that that amount would 
have been reduced if the taxpayer had 
used the property solely for business/ 
investment purposes. However, the 
basis of property for purposes of 
determining gain or loss on the sale or 
other disposition of the property is not - 
affected by this rule.

Section 280F(d)(3) limits the 
circumstances in which an employee 
may treat use of listed property in 
connection with employment as trade or 
business use for purposes of determining 
tax credits and recovery deductions. An 
employee who owns listed property and 
uses the property in connection with his 
employment may treat that use as 
business use only if the use of the

property is required as a “condition of 
employment” and is for the 
“convenience of the employer.”

In addition, temporary § 1.280F- 
6T(d)(3)(iv) provides that use of the 
taxpayer’s automobile by another 
person may not be treated as use of the 
automobile in a trade or business unless 
one of three conditions is met.

Finally, these temporary regulations 
contain a substantiation requirement for 
"listed property.” For taxable years 
beginning after December 31,1984, no 
deduction or credit is allowed with 
respect to the use of “listed property” 
unless the taxpayer substantiates such 
use by adequate contemporaneous 
records. This requirement is satisfied by 
keeping a log, journal, diary, or other 
similar record in thq manner prescribed 
by these temporary regulations.

Because the recapture of “excess 
depreciation” may be triggered by a 
decline in the qualified business use of 
the property at any time during the 
earnings and profits life of the property, 
the temporary regulations require 
taxpayers to maintain contemporaneous 
records of the use of the listed property 
throughout that period. Thus, a taxpayer 
who has fully recovered the cost of 3- 
year listed property over the first three 
years by use of the accelerated recovery 
percentages must continue to maintain 
records on the use of the property for an 
additional three years (the “5-year” 
earnings and profits life actually 
extends into the sixth year because of 
the half-year convention).

Non-Applicability of Executive Order 
12291

The Commissioner of Internal 
Revenue has determined that this 
temporary rule is not a major rule as 
defined in Executive Order 12291 and 
that a regulatory impact analysis is not 
required.

Regulatory Flexibility Act

A notice of proposed rulemaking is 
not required by 5 U.S.C. 553 for 
temporary regulations. Accordingly, the 
temporary regulations do not constitute 
regulations subject to the Regulatory 
Flexibility Act (5 U.S.C. Chapter 6).

Paperwork Reduction Act

The collection of information 
requirements contained in these 
regulations have been submitted to the 
Office of Management and Budget in 
accordance with the requirements of the 
Paperwork Reduction Act of 1980. These 
requirements have been approved by 
OMB under control number 1545-0074.
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Drafting Information
The principal authors of these 

temporary regulations are George T. 
Magnatta, Michel A. Daze and Donald 
W. Stevenson of the Legislation and 
Regulations Division of the Office of 
Chief Counsel, Internal Revenue 
Service. However, personnel from other 
offices of the Internal Revenue Service 
and Treasury Department participated 
in developing the regulations, on matters 
of both substance and style.
List of Subjects in 26 CFR 1.61-1  
through 1.281—4

Income taxes, Taxable income, 
Deductions, Exemptions.

Amendments to the Regulations
Accordingly, the Income Tax 

Regulations (28 CFR Part 1) are 
amended as follows:

PART 1—[AMENDED]

Paragraph 1. A new § 1.274-5T is 
added immediately before § 1.274-6.
New § 1.274-5T reads as follows:

§ 1.274-5T Substantiation w ith respect to  
listed property fo r taxable years beginning 
after 1984. (Tem porary)

(a) In general. For taxable years 
beginning after December 31,1984, no 
deduction or credit shall be allowed 
with respect to the use of any listed 
property (as defined in section 
280F(d}(4) and § 1.280F-6T(b)) unless the 
taxpayer substantiates such use by 
adequate contemporaneous records.
Note that this section applies with 
respect to all property that is listed 
property (as so defined), regardless of 
the date on which the property was 
placed in service or leased by the 
taxpayer.

(b) "Adequate contemporaneous 
record" requirement—(1) In general.
The “adequate contemporaneous 
record” requirement shall be satisfied 
only by keeping a log, journal, diary, or 
other similar record in the manner 
prescribed in this paragraph.

(2) Content o f log, etc.—(i) Separate 
entry. Except as otherwise provided m 
paragraph (b)(2)(ii) of this section, the 
taxpayer shall make a separate entry in 
the log, diary, journal, or other similar 
record for each use of the listed 
property. Uses which may be considered 
part of a single use, for example, a round 
trip, may be accounted for by a single 
entry. Each entry shall specify—

(A) The date of the use of the 
property,

(B) The name of the user of the 
property,

(C) The number of miles, in the case of 
a passenger automobile or in the case of

any other means of transportation; or 
the amount of time that the property 
was used, in the case of any other listed 
property, and

(D) The purpose of the use of the 
property [e.g., “to make a sales 
presentation to a customer", “to devise 
a personal budget plan”).

(ii) Entries with respect to non­
business use not required in certain 
circumstances. The requirements of 
paragraph (b)(2)(i) of this section shall 
be satisfied by making an entry only 
with respect to a business or investment 
use of the property (and not with respect 
to other uses) if the overall use of the 
property for a taxable year can be 
definitely determined without entries for 
other uses. If the overall use of the 
property cannot be definitely 
determined without entries for each use, 
then the taxpayer must make an entry 
for each such use. For example, the 
overall use of a passenger automobile 
during a taxable year can be determined 
by comparing the odometer readings at 
the beginning and the end of the taxable 
year. Thus, the taxpayer is required to 
keep a log only with respect to business 
or investment uses of the automobile 
during the year.

(3) Time for making entryi Each entry 
in the log, journal, diary, or similar 
record shall be made at or near to the 
time the listed property is actually used.
(Approved by the Office of Management and. 
Budget under control number 1545-0074}

Par. 2. New § 1.208F—IT is added in 
the appropriate place and reads as 
follows:

§ 1.280F-1T Lim itations on investm ent tax 
credit and recovery deductions under 
section 168 fo r passenger autom obiles and 
certain other listed property; overview  o f 
regulations (tem porary).

(a) In general. Section 280F(a) limits 
the amount of investment tax credit 
determined under section 46(a) and 
recovery deductions under section 168 
for passenger automobiles. Section 
280F(b) denies the investment tax credit 
and requires use of the straight line 
method of recovery for listed property 
that is not predominantly used in a 
qualified business use. In certain 
circumstances, section 280F(b) requires 
the recapture of an amount of cost 
recovery deductions previously claimed 
by the taxpayer. Section 280F(c) 
provides that lessees are to be subject to 
restrictions substantially equivalent to 
those imposed on owners of such 
property under section 280F (a) and (b).
§ 280F(d) provides definitions and 
special rules; note that section 280F(d)
(2) and (3) apply with respect to all 
listed property, even if the other 
provisions of section 28GF do not affect 
the treatment of the property.

(b) K ey to Code provisions. The 
following table identifies the provisions 
of section 280F under which regulations 
are provided, and lists each provision 
below with its corresponding regulation 
section:

Section 1.280F-2T 

(•)
««(1)
(d)(8)
<d)(t0)

Section 1.280F-3T 

#3)
m )

Section 1.280F-4T 

(d)(2)

Section 1.280F-5T

(c)
Section 1.280F-6T

(d)(3)
(d)(4)
(d)(5)
(d)(6) -

Sections 1.280F-2T(f) and 1.280F-4T(b) 
also provide special rules for 
improvements to passenger automobiles 
and other listed property that qualify as 
capital expenditures.

(c) Effective dates—(1) In general.
This section and §§ 1.280F-2T through
1.280F-6T apply to property placed in 
service or leased after June 18,1984, in 
taxable years ending after that date.

(2) Exception. This section and 
§§ 1.280F-2T through 1.280F-6T shall 
not apply to any property—

(i) Acquired pursuant to a binding 
contract in effect on June 18,1984, and 
at all times thereafter, or under 
construction by the taxpayer on that 
date, but only if the property is placed in 
service before January 1,1985 (January 
1,1987, in the case of 15-year real 
property), or

(ii) Leased pursuant to a binding 
contract in effect on June 18,1984, and 
at all times thereafter, but only if the 
lessee first uses such property under the 
lease before January 1,1985 (January 1, 
1987, in the case of 15-year real 
property).

Par. 3. New § 1.280F-2T is added 
immediately after § 1.280F-1T and reads 
as follows:

§ 1.280F-25 Lim itations on recovery 
deductions and the investm ent tax credit 
fo r certain passenger autom obiles 
(tem porary).

(a) Limitation on amount of 
investment tax credit—(1) General rule. 
The amount of the investment tax credit 
determined under section 46(a) for any 
passenger automobile shall not exceed 
$1,000. For a passenger automobile
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placed in service after December 31, 
1984, the $1,000 amount shall be 
increased by the automobile price 
inflation adjustment (as defined in 
section 280F(d)(7)) for the calendar year 
in v/hich the automobile is placed in 
service.

(2) Election o f reduced investment tax 
credit. If the taxpayer elects under 
section 48(q)(4) to reduce the amount of 
the investment tax credit in lieu of 
adjusting the basis of the passenger 
automobile under section 48(q)(l), the 
amount of the investment tax credit for 
any passenger automobile «hall not 
exceed two-thirds of the amount 
determined under paragraph (a)(1) of 
this section.

(b) Limitations on allowable recovery  
deductions—(1) Recovery deduction for 
year passenger automobile is placed in 
service. For the taxable year that a 
taxpayer places a passenger automobile 
in service, the allowable recovery 
deduction under section 168(a) shall not 
exceed $4,000. See paragraph (b)(3) of 
this section for the adjustment to this 
limitation.

(2) Recovery deduction fo r remaining 
taxable years during the recovery  
period. For any taxable year during the 
recovery period remaining after the year 
that the property is placed in service, 
the allowable recovery deduction under 
section 168(a) shall not exceed $6,000. 
See paragraph (b)(3) of this section for 
the adjustment to this limitation.

(3) Adjustment to limitation by reason 
of automobile price inflation 
adjustment. The limitations on the 
allowable recovery deductions 
prescribed uq paragraph (b) (1) and (2) of 
this section are increased by the 
automobile price inflation adjustment 
(as defined in section 280F(d)(7)) for the 
calendar year in which the automobile is 
placed in service.

(4) Coordination with section 179. For 
purposes of section 280F(a) and this 
section, any deduction allowable under 
section 179 (relating to the election to 
expense certain depreciable trade or 
business assets) is treated as if that 
deduction were a recovery deduction 
under section 168. Thus, the amount of 
the section 179 deduction is subject to 
the limitations described in paragraph 
(b) (l) and (2) of this section.

(c) Disallowed recovery deductions 
allowed for years subsequent to the 
recovery period—{1} In general, (i)
Except as otherwise provided in this 
paragraph (c), the ‘‘unrecovered basis”
(as defined in paragraph (c)(l)(ii) of this 
section) of any passenger automobile is 
treated as a deductible expense in the 
first taxable year succeeding the end of 
the recovery period.

(ii) The term “unrecovered basis” * 
means the excess (if any) of—

(A) The unadjusted basis (as defined 
in section 168(d)(1)(A), except that there 
is no reduction by reason of an election 
to expense a portion of the basis under 
section 179) of the passenger 
automobile, over

(B) The amount of the recovery 
deductions (including any section 179 
deduction elected by the taxpayer) 
which would have been allowable for 
taxable years in the recovery period 
(determined after the application of 
section 280F (a) and paragraph (b) of 
this section and as if all use during the. 
recovery period were used described in 
section 168(c)(1)).

(2) Special rule when taxpayer elects 
to use the section 168(b)(3) optional 
recovery percentages. If the taxpayer 
elects to use the optional recovery 
percentages under section 168(b)(3) or 
must use the straight line method over 
the earnings and profits life (as defined 
and described in § 1.280F-3T(f)), the 
second succeeding taxable year after 
the end of the recovery period is treated 
as the first succeeding taxable year after 
the end of the recovery period for 
purposes of this paragraph (c) because 
of the half-year convention. For 
example, assume a calendar-year 
taxpayer places in service on July 1,
1984, a passenger automobile [i.e., 3- 
year recovery property) and elects under 
section 168(b)(3) to recover its cost over 
5 years using the straight line optional 
percentages. Based on these facts, 
calendar year 1990 is treated as the first 
succeeding taxable year after the end of 
the recovery period.

(3) Deduction limited to $6,000for any 
taxable year. The amount that may be 
treated as a deductible expense under 
this paragraph (c) in the first taxable 
year succeeding the recovery period 
shall not exceed $6,000. Any excess 
shall be treated as an expense for the 
succeeding taxable years. However, in 
no event may any deduction in a 
succeeding taxable year exceed $6,000. 
The limitation on amounts deductible as 
an expense under this paragraph (c) 
with respect to any passenger 
automobile is increased by the 
automobile price inflation adjustment 
(as defined in section 280F(d)(7)) for the 
calendar year in which such automobile 
is placed in service.

(4) Deduction treated as a  section 168 
recovery deduction. Any amount 
allowable as an expense in a taxable 
year after the recovery period by reason 
of this paragraph (c) shall be treated as 
a recovery deduction allowable under 
section 168. However, a deduction is 
allowable by reason of this paragraph
(c) with respect to any passenger

automobile for a taxable year only to 
the extent that a deduction under 
section 168 would be allowable with 
respect to the automobile for that year. 
For example, no recovery deduction is 
allowable for a year during which a 
passenger automobile is disposed of or 
is used exclusively for personal 
purposes.

(d) Additional reduction in limitations 
by reason o f personal use o f passenger 
automobile or by reason o f a short 
taxable year. See paragraph (i) of this 
section for rules regarding the additional 
reduction in the limitations prescribed 
by paragraphs (a) through (c) of this 
section by reason of the personal use of 
a passenger automobile or by reason of 
a short taxable year.

(e) Examples. The provisions of 
paragraphs (a) through (c) of this section 
may be illustrated by the following 
examples. For purposes of these 
examples, assume that all taxpayers use 
the calendar year and that no short 
taxable years are involved.

Example (1). (i) On July 1,1984, B 
purchases for $45,000 and places in service a 
passenger automobile which is 3-year 
recovery property under section 168. In 1984,
B does not elect under section 179 to expense 
a portion of the cost of the automobile. The 
automobile is used exclusively in B’s 
business during taxable years 1984 through 
1990.

(ii) The maximum amount of B’s investment 
tax credit is $1,000 {i.e., the lesser of $1,000 or 
.06 X $45,000). B’s unadjusted basis for 
purposes of section 168 is $44,500 [i.e., $45,000 
reduced under section 48(q)(l) by $500). B 
selects the use of the accelerated recovery 
percentages under section 168(b)(1).

(iii) The maximum amount of B’S recovery 
deduction for 1984 is $4,000 [i.e, the lesser of 
$4,000 or .25 X $44,500); for 1985, $6,000 [i.e., 
the lesser of $6,000 or .38 X $44,500); and for 
1986, $6,000 [i.e., the lesser of $6,000 or
.37 X $44,500).

(iv) At the beginning of taxable year 1987, 
B’s unrecovered basis in the automobile is 
$28,500 [i.e., $44,500-$16,000). Under 
paragraph (c) of this section, B may expense 
$6,000 of the unrecovered basis in the 
automobile in 1987. This expense is treated 
as a recovery deduction under section 168.
For taxable years 1988 through 1990, B may 
deduct $6,000 of the unrecovered basis per 
year. At the beginning of 1991, B’s 
unrecovered basis in the automobile is $4,500. 
During that year, B disposes of the 
automobile. B is not allowed a deduction for 
1991 because no deduction would be 
allowable under section 168 based on these 
facts.

Example (2). (i) On July 1,1984, C 
purchases for $50,000 and places in service a 
passenger automobile which is 3-year 
recovery property under section 168. The 
automobile is used exclusively in C's 
business during taxable years 1984 through 
1992. In 1984, C does not elect under section 
179 to expense a portion of the automobile’s
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cost. C elects under section 48(q)(4) to take a 
reduced investment tax credit in lieu of the 
section 48(q)(l) basis adjustment.

(ii) The maximum amount of C's 
investment tax credit is $666.67 (¿e., the 
lesser of % of $1,000 or .04 X $50,000). C's 
unadjusted basis for purposes of section 168 
is $50,000. C elects to use the optional 
recovery percentages under section 168(b)(3) 
based on a 5-year recovery period.

(iii) The maximum amount of C’s recovery 
deduction for 1984 is $4,000 [i.e., the lesser of 
$4,000 or .10 X $50,000k for taxable years 1985 
through 1988, $6,000 per year (i.e., the lesser 
of $6,000 or .20 of $50,000). C’s recovery 
deduction for 1989 is $5,000 [i.e., the lesser of 
.10 X $50,000 or $6,000) .

(iv) At the beginning of taxable year 1990, 
C’s unrecovered basis in the automobile is 
$17,000. Under paragraph (c) of this section, C 
may expense $6,000 of the unrecovered basis 
in die automobile in 1990. this expense is 
treated as a recovery deduction under section 
168. For taxable years 1991 and 1992, C may 
deduct $6,000, and $5,000, respectively of the 
unrecovered basis per year.

Example (3). Assume the same facts as in 
example (2), except that C disposes of the 
passenger automobile on July 1,1990. Under 
paragraph (c) of this section, C is not allowed 
a deduction for 1990 or for any succeeding 
taxable year because no deduction would be 
allowable under section 168 based on these 
facts.

Exam ple (4). (i) On July 1,1984, G 
purchases for $15,000 and places in service a 
passenger automobile which is 3-year 
recovery property under section 168. The 
automobile is used exclusively in G’s 
business during taxable years 1984 through 
1987. In 1984, G elects under section 179 to 
expense $5,000 of the cost of the property.

(ii) The maximum amount of G’s 
investment tax credit is $600 (¿e., the lesser 
of .06 X $10,000 or $1,000).

(iii) G’s unadjusted basis for purposes of 
Section 168 is $9,700 (i.e., $15,000 minus the 
sum of $5,000 (the amount of the expense 
elected under section 179) and $300 (one-half 
of the investment tax credit under section 
48(q)(l))). Under paragraph (b)(4) of this 
section, the allowable deduction under 
section 179 is treated as a recovery deduction 
under section 168 for purposes of this section. 
Thus, the maximum amount of G’s section 179 
deduction is $4,000 [i.e., the lesser of $4,000 or 
$5,000+.25 X iS,700). G is entitled to no 
further recovery deduction under section 168 
for 1984. The amount of G’s 1985 and 1986 
recovery deductions are $3,686 [i.e., the lesser 
of .38 X $9,700 or $6,000) and $3,589 [i.e., the 
lesser of .37 x  $9,700 or $6,000), respectively. 
At the beginning of 1987, G’s unrecovered 
basis in the automobile is $3,425 [i.e., 
$14,700-r$ll,275). Under paragraph (c) of this 
section, G may expense the remaining $3,425 
in 1987.

Example (5). (i) On July 1,1984, D 
purchases for $55,000 and places in service a 
passenger automobile which is 3-year 
recovery property under section 168. The 
automobile is used exclusvely in D’s business 
during taxable years 1984 through 1993. In 
1984, D elects under section 179 to expense 
$5,000 of the cost of the property.

(ii) The maximum amount of D’s 
investment tax credit is $1,000 (/.«., the lesser 
of $1,000 or .06 X $50,000).

(iii) D’s unadjusted basis for purposes of 
section 168 is $49,500 (¿e., $55,000 minus the 
sum of $5,000 (the amount of the expense 
elected under section 179) and $500 (one-half 
of the investment tax credit under section 48 
(<l)(l))k Under paragraph (b)(4) of this 
section, the allowable deduction under 
section 179 is treated as a recovery deduction 
under section 168 for purposes of this section. 
Thus, the maximum amount of D’s section 179 
deduction is $4,000 [i.e., the lesser of $4,000 or 
$5,000+.25 X $49,500). D is entitled to no 
further recovery deduction under section 168 
for 1984. 'Hie maximum amount of D’s 1985 
recovery deduction is $6,000 (y'.e., the lesser of 
$6,000 or .38 X $49,500); and for 1986, $6,000 
[i.e., the lesser of $6,000 or .37 of $49,500).

(iv) At the beginning of 1987, D’s 
unrecovered basis is $38,500. D may expense 
the remaining unrecovered basis at the rate 
of $6,000 per year through 1992 and $2,500 in 
1993.

Example (6). Assume the same facts as in 
example (5), except that in 1993, D uses the 
automobile only 60 percent in his business. 
Under paragraph (c)(4) of this section for 
1993, D may expense $1,500 [i.e^ .60 X $2,500). 
D is entitled to no further deductions with 
respect to the automobile in any later year.

Example (7). (i) On July 1,1984, F 
purchases for $44,500 and places in service a 
passenger automobile which is 3-year 
recovery property under section 168. The 
automobile is used exclusively in F s  business 
during taxable years 1984 through 1992. In 
1984, F elects under section 179 to expense 
$5,000 of the cost of the property.

(ii) F elects under section 48(q)(4) to take a 
reduced investment tax credit in lieu of the 
section 48(q)(l) basis adjustment. The 
maximum amount of F’s investment tax credit 
is $668.67 [i.e., the lesser of % of $1,000 or
.04 X $39,500).

(iii) F s  unadjusted basis for purposes of 
section 168 is $39,500 [i.e., $44,500-^5,000 (the 
amount of the expanse elected under section 
179)). F elects to use the optional recovery 
percentage under section 168(b)(3) based on a 
5-year recovery period. Under paragraph 
(b)(4) of this section, the allowable section 
179 deduction is treated as a recovery 
deduction under section 168 for purposes of 
this section. Thus, foe maximum amount of 
F’s section 179 deduction is $4,000 [i.e., the 
lesser of $4,000 or $5,000+ .10X  $39,500). F is 
entitled to no further recovery deduction 
under section 168 for 1984. The maximum 
amounts of F’s recovery deductions for 1985 
through 1988 are $6,000 per year [i.e., the 
lesser of $6,000 or .20 x $39,500). F ’s recovery 
deduction for 1989 (foe first taxable year after 
the 5-year recovery period but foe sixth 
recovery year for purposes of section 168) is 
$3,950 [i.e., foe lesser of .10x$39,500 or 
$6 ,000).

(iv) Under paragraph (c), taxable year 1990 
is considered to be foe first taxable year 
succeeding foe end of the recovery period. At 
foe beginning of taxable year 1990, F’s 
unrecovered basis in foe automobile is 
$12,550 [i.e., $44,500—$31,950). Under 
paragraph (c), F may expense $6,000 of his 
unrecovered basis in foe automobile in 1990

and in 1991. This expense is treated as a 
recovery deduction under section 168. For 
taxable year 1992, F may expense the 
remaining $550 of his unrecovered basis in 
foe automobile.

(f) Treatment o f improvements that 
qualify as capital expenditures. An 
improvement to a passenger automobile 
that qualifies as a capital expenditure 
under section 263 is treated as a new 
item of recovery property placed in 
service in the year the improvement is 
made. However, the limitations in 
paragraph (b) of this section on the 
amount of recovery deductions 
allowable are determined by taking into 
account as a whole both the 
improvement and the property of which 
the improvement is a part If that 
improvement also qualifies as an 
investment in new section 38 property 
under section 48(b) and § 1.48—2(b)(2), 
the limitation in paragraph (a)(1) of this 
section on the amount of the investment 
tax credit for that improvement is 
determined by taking into account any 
investment tax credit previously 
allowed for the passenger automobile 
(including any prior improvement 
considered part of the passenger 
automobile). Thus, the maximum credit 
allowable for the automobile (including 
the improvement) will be $1,000 (or % of 
$1,000, in the case of an election to take 
a reduced credit under section 48(q)(4)) 
(adjusted under section 280F(d)(7) to 
reflect the automobile price inflation 
adjustment for the year the property of 
which the improvement is a part is 
placed in service).

(g) Treatment o f section 1031 or 
section 1033 transactions—(1)
Treatment o f exchanged passenger 
automobile. For a taxable year in which 
a transaction described in section 1031 
or section 1033 occurs, the unadjusted 
basis of an exchanged or converted 
passenger automobile shall cease to be 
taken into account in determining any 
recovery deductions allowable under 
section 168 as of the beginning of the 
taxable year in which the exchange or 
conversion occurs. Thus, no recovery 
deduction is allowable for the 
exchanged or converted automobile in 
the year of the exchange or conversion.

(2) Treatment o f acquired passenger 
automobile—(i) In general. The acquired 
automobile is treated as new property 
placed in service in the year of the 
exchange (or in the replacement year) 
and that year is its first recovery year.

(ii) Limitations on recovery  
deductions. If the exchanged (or 
converted) automobile was acquired 
after the effective date of section 280F 
(as set out in § 1.280F-l(c)), the basis of 
that automobile as determined under
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section 1031(d) or section 1033(b) 
(whichever is applicable) must be 
reduced for puiposes of computing 
recovery deductions with respect to the 
acquired automobile (but not for 
purposes of determining the amount of 
the investment tax credit spid gain or 
loss on the sale or other disposition of 
the property) by the excess (if any) of—

(A) Tlie sum of the amounts that 
would have been allowable as recovery 
deductions with respect to the 
exchanged (or converted) automobile 
during taxable years preceding the year 
of the exchange (or conversion) if ah of 
he use of the automobile during those 
years was use described in section 
168(c), over

(B) The sum of the amounts allowable 
as recovery deductions during those 
year«,

(3) E xam ples. The provisions of this 
paragraph (g) may be illustrated by the 
following examples:

Example (1). (i) In 1982, F purchases and 
places in service a passenger automobile 
which is 3-year recovery property under 
section 168. The automobile is used 
exclusively in F’s business.

(ii) On July 1,1984, F exchanges h e
passenger automobile and $1,000 cash for a 
new passenger automobile (“like kind” 
property). Under paragraph (g)(1) of this 
section, no recovery deduction is allowed in 
1984 for the exchanged automobile. Any 
investment tax credit claimed with respect to 
that automobile is subject to recapture under 
section 47. *

(iii) F ’s basis in h e  acquired property (as 
determined under section 1031(d) and F’s 
qualified investment are $20,000. Under h e  
provisions of paragraph fg)(2)(i) of this 
section, h e  acquired property is treated as 
new recoveiy property placed in service in 
1984 to the extent of the full $20,000 of basis. 
The maximum amount of F ’s investment tax 
credit is limited to $1,000 [i.e., h e  lesser of 
$1,000 or ,06x$20,000). Cost recovery 
deductions are computed pursuant to 
paragraph (b) of h is  section.

Exaiqple (2). (i) On July 1,1984, E 
purchases for $30,000 and places in service a 
passenger automobile which is 3-year 
recovery property under section 168. In 1984, 
E’s business use percentage is 80 percent and 
such use constitutes his total business/ 

i investment use.
(a) E elects under section 48(q}(4) to take a 

reduced investment tax credit in lieu of h e  
I section 48 (q)(l) basis adjustment. 13»  
maximum amount of E’s investment tax 
credit is $53333 (i.e., the lesser of %  of 
$1.000X.80 or .80X .04X $30,000).

(Si) E’s  unadjusted basis for purposes of 
section 168 is $30,000. E selects h e  use of the 
accelerated recovery percentages under 
section 16®(b)(l). The maximum amount of 
E's recovery deduction for 1984 is $3,200 (i.e.,

| the lesser o f .80 X $4,000 or .80 X 35  X $30,000).
(iv) On June 10,1985, E exchanges h e  

Passenger automobile and $1,000 cash for a 
newpassenger automobile (“like kind” 
ProPerty). Under paragraph (g)(1) of this

section, no recoveiy deduction is allowable 
in 1985 for h e  exchanged automdbile. The 
investment tax credit claimed is subject to 
recapture under section 47. Under paragraph 
(g)(2)(ii) of h is  section, E’s basis in the 
acquired property for purposes of computing 
recovery deductions under section 280F is 
$27,000 (i.e., $27,800 (section 1031(d) basis)—  
$800). The acquired automobile is used 
exclusively in F s  business during taxable 
years 1985 through 1988. Under paragraph 
(g)(2) of h is  section, the acquired property is 
treated as new recovery property placed in 
service in 1985. Assume h a t h e  automobile 
price inflation adjustment (as described 
under section 280F(d)(7)) is zero. E’s qualified 
investment in h e  property, as determined 
under § 1.45-3(c)(l), is $27,800. The maximum 
amount of E's investment tax credit is $1,000 
[i.e., h e  lesser of $1,000 or .06 X $27,800). E's 
unadjusted basis for purposes of section 168 
is $26,500 [i.e., $27,000 reduced under section 
48fqMU by $500). Cost recovery deductions 
are computed pursuant to paragraph (b) of 
this section.

(h) Other nonrecognition transactions. 
(Reserved)

(i) Limitation under this section 
applies before other limitations—(1) 
Personal use. The limitations imposed 
upon the maximum amount of the 
allowable investment tax credit and the 
allowable recoveiy deductions (as 
described in paragraphs (a) through (c) 
of tins section) must be adjusted during 
any taxable year in which a taxpayer 
makes any use of a  passenger 
automobile other than for business/ 
investment use (as defined in § 1.280F- 
6T(d)(3)). The limitations on the amount 
of the allowable investment lax credit 
(as described in paragraph (a) of this 
section) and the allowable cost recovery 
deductions (as described in paragraphs
(b) and (c) of this section) are  ̂
redetermined by multiplying the 
limitations by the percentage of 
business/investment use (determined on 
an annual basis) during the taxable 
year,

(2) Short taxable year. The limitations 
imposed upon the maximum amount of 
the allowable recoveiy deductions (as 
described in paragraphs (a) through (c) 
of this section) must be adjusted during 
any taxable year in which a taxpayer 
has a short taxable year. In this case, 
the limitation is adjusted by multiplying 
the limitation that would have been 
applied if the taxable year were not a 
short taxable year by a fraction, the 
numerator of which is the number of 
months and part-months in the short 
taxable year and the denominator of 
which is 12.

(3) Examples. The provisions of this 
paragraph p) may be illustrated by the 
following examples:

Example (1). On July 1,1984, A purchases 
and places in service a passenger automobile 
and uses it 80 percent for business/

investment use during 1984. Under paragraph 
(0(1) of this section, the maximum amount of 
the investment tax credit that A may claim 
for the automobile is $800 [i.e., .00 X $1,000).

Example (2). Assume the same facts as in 
example (1), except that A elects under 
section 48(q)(4) to take a reduced investment 
tax credit in lieu of the section 48(q)(l) basis 
adjustment. Under paragraph (i)(l) of this 
section, the maximum amount of the 
investment tax credit that A may claim for 
the automobile is $533.33 [i.e., .80 X%
X $1,600).

Example (3). On July 1,1984, B purchases 
and places in service a passenger automobile 
and uses it 60 percent for business/ 
investment use during 1984. Under paragraph
(i)(l) of this section, the maximum amount of 
the investment tax credit that B may claim for 
the automobile is $600 [i.e., .60 X $1,000). B 
uses the car 70 percent for business/ 
investment use during 1985 and 80 percent 
during 1986. Under paragraph (i)(l) of this 
section, the maximum amount of recovery 
deductions that B may claim for 1984,1985, 
and 1986 are $2,400 [i.e., .60X$4,000), $4,200 
[i.e., ,70 X $6,000), and $4,600 (i.e., .60 X $6,000), 
respectively.

Exam ple (4). Assume the same facts as in 
example (3) with the added facts that B’s 
unrecovered basis at the beginning of 1987 is 
$6,000 and that B uses the automobile 85 
percent for business/investment use during 
1987. Under paragraph (i)(l) of this section, 
the maximum amount that B may claim as an 
expense for 1987 is $5,000 [i.e., .85 X $6,000).

Exam ple (5). On August 1,1984, C 
purchases and places in service a passenger * 
automobile and uses it exclusively for 
business. Taxable year 1984 for C is a short 
taxable year which consists of 6 months.
Undejr paragraph (i)(2) of this section, the 
maximum amount that C may claim as a 
recovery deduction for 1984 is $2,000 [i.e., 
%2X$4,000);

Example (6). Assume the same facts as in 
example (5), except that C uses the passenger 
automobile 70 percent for business/ 
investment use during 1984. Under paragraph 
(i) (1) and (2) of this section, the maximum 
amount that C may claim as a recovery 
deduction for 1984 is $1,400 [i.e., .70 X % 2 
X $4,000).

Par. 4. New 5 1.280F-3T is added 
immediately after § 1.280F-2T and reads 
as follows:

§ 1.280F-3T Lim itations on recovery 
deductions and the investm ent tax credit 
when the business use percentage o f listed  
property is  not greater than 50 p ercent 
(Tem porary).

(a) In general. Section 280F(b), 
generally, imposes limitations with 
respect to the amount allowable as an 
investment tax credit under section 
46(a) and the amount allowable as a 
recovery deduction under section 168 in 
the case of listed property (as defined in 
§ 1380F-6T(b)) if certain business use of 
the property (referred to as “qualified 
business use”) does not exceed 50 
percent during a taxable year.
“Qualified business use” generally
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means use in a trade or business, rather 
than use in an investment or other 
activity conducted for the production of 
income within the meaning of section 
212. See § 1.280F-6T(d) for the 
distinction between “business/ 
investment use” and “qualified business 
use.”

(b) Limitation on the amount of 
investment tax credit—(1) Denial of 
investment tax credit when business use 
percentage not greater than 50 percent. 
Listed property is not treated as section 
38 property to any extent unless the 
business use percentage (as defined in 
section 280F(d)(6) and § 1.280F-6T(d)(l)) 
is greater than 50 percent. For example, 
if a taxpayer uses listed property in a 
trade or business in the taxable year in 
which it is placed in service, but the 
business use percentage is not greater 
than 50 percent, no investment tax 
credit is allowed for that listed property. 
If, in the taxable year in which listed 
property is placed in service, the only 
business/investment use (as defined in
§ 1.280F-6T(d)(3)} of that property is 
qualified business use (as defined in 
§ 1.280F—6T(d)(2)(i)), and the business 
use percentage is 55 percent, the 
investment tax credit is allowed for the 
55 percent of the listed property that is 
treated as section 38 property. The 
credit allowed is unaffected by any 
increase in the business use percentage 
in a subsequent taxable year.

(2) Recapture o f investment tax credit. 
Listed property ceases to be section 38 
property to the extent that the business/ 
investment use (as defined in § 1.280F- 
6T(d)(3)) for any taxable year is less 
than die business/investment use for the 
taxable year in which the property is 
placed in service. See § 1.47-2(c). If the 
business use percentage (as defined in
11.280F-8T(d)(l}) of listed property is 
greater than 50 percent for the taxable 
year in which the property is placed in 
service, and less than or equal to 50 
percent for any subsequent taxable 
year, that property ceases to be section 
38 property in its entirety in that 
subsequent taxable year. Under § 1.47- 
l(c)(l)(ii)(6), the property (or a portion 
thereof) is treated as ceasing to be 
section 38 property on the first day of 
the taxable year in which the cessation 
occurs.

(c) Limitation on the method o f cost 
recovery under section 168 when 
business use o f property not greater 
than 50 percent—(1) Year o f acquisition. 
If any listed property (as defined in
§ 1.280F-6T(b)) is not predominantly 
used in a qualified business use (as 
defined in § 1.280F-6T(d)(4)) in the year 
it is acquired, the recovery deductions 
allowed under section 168 for the

property for that taxable year and for 
succeeding taxable years are to be 
determined using the straight line 
method over its earnings and profits life 
(as defined in paragraph (f) of this 
section). Additionally, the taxpayer is 
not entitled to make any election under 
section 179 with respect to the property 
for that year.

(2) Subsequent years. If any listed 
property is not subject to paragraph
(c)(1) of this section because such 
property is predominantly used in a 
qualified business use (as defined in 
11.280F—67(d)(4)) during the year it is 
acquired but is not predominantly used 
in a qualified business use during a 
subsequent taxable year, the rules of 
this paragraph (c)(2) apply. In such a 
case, the taxpayer must determine the 
recovery deductions allowed under 
section 168 for the taxable year that the 
listed property is not predominantly 
used in a qualified business use and for 
any subsequent taxable year as if such 
property was not predominantly used in 
a qualified business use in the year in 
which it was acquired and there had 
been no section 179 election with 
respect to the property. Thus, the 
recovery deductions allowable under 
section 168 for the remaining taxable 
years are computed by determining the 
applicable recovery percentage that 
would apply if the taxpayer had used 
the straight line method over the 
property’s earnings and profits life 
beginning with the year the property 
was placed in service.

(3) Effect o f rule on recovery property 
that is not listed property. The 
mandatory use of the straight line 
method over the property’s earnings and 
profits life under paragraphs (d) (1) and 
(2) of this section does not have any 
effect on the proper method of cost 
recovery for other recovery property of 
that same class placed in service in the 
same taxable year by the taxpayer and 
does not constitute an election to use an 
optional recovery period under section 
168(b)(3).

(d) Recapture o f excess recovery  
deductions claim ed—(1) In general. If 
paragraph (c)(2) of this section is 
applicable, any excess depreciation (as 
defined in paragraph (d)(2) of this 
section) must be included in the 
taxpayer’s gross income and added to 
the property’s adjusted basis for the first 
taxable year in which the property is not 
predominantly used in a qualified 
business use (as defined in § 1.280F- 
67(d)(4)).

(2) Definition o f "excess 
depreciation". For purposes of this 
section, the term “excess depreciation” 
means the excess (if any) of—

(i) The amount of the recovery 
deductions allowable with respect to the 
property for taxable years before the 
first taxable year in which the property 
was not predominantly used in a 
qualified business use, over

(ii) The amount of the recovery 
deductions which would have been 
allowable for those years if the property 
had not been predominantly used in a 
qualified business use for the year it 
was acquired and there had been no 
section 179 election with respect to the 
property. •
For purposes of paragraph (d)(2)(i), any 
deduction allowable under section 179 
(relating to the election to expense 
certain depreciable trade or business 
assets) is treated as if that deduction 
was a recovery deduction under section 
168.

(3) Recordkeeping requirement. The 
taxpayer shall maintain adequate 
contemporaneous records (within the 
meaning of § 1.274-5T) of the use of any j 
listed property for any taxable year for ; 
which recapture under section 280F(b)(3 
and paragraphs (d) (1) and (2) of this 
section may occur even if the taxpayer 
has fully depreciated (or expensed) the 
listed property in a prior year. For 
example, in the case of 3-year recovery 
property, the taxpayer shall maintain a 
log, journal, etc. for six years even 
though the taxpayer fully depreciated 
the property in the first three years.

(e) Earnings and profits life—(1) 
Definition. The earnings and profits life 
with respect to any listed property is 
generally the following:

In the case of—
The

applicable 
recovery 

period is—

5 years. 
12 years. 
25 years. 
40 years. 
35 years.

18-year real property and tow-income housing..

However, if the recovery period 
applicable to any recovery property 
under section 168 is longer than the 
above assigned recovery period, such 
longer recovery period shall be used. For 
example, generally, the recovery period 
for recovery property used 
predominantly outside the United States 
is the property’s present class life (as 
defined in section 168(g)(2)). In many 
cases, a  property’s present class life is  ! 
longer than the recovery period ass ig n e d  

to the property under the above table. 
Pursuant to this paragraph (e)(1), the 
property’s recovery period is its p re s e n t 

class life.
(2) A p p lica b le reco v ery  percentages. \ 

If the applicable recovery period is
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determined pursuant to the table 
prescribed in paragraph tje)(l) of this 
section, die applicable recovery 
percentage is:

(i) For property other than 18-year real 
property or low-income housing:

(ii) For 18-year real property: 
{Reserved]

(iii) For low-income housing: 
{Reserved]

(Q Examples. The provisions of this 
section may be illustrated by the 
following examples. For purposes of 
these examples, assume that oil 
taxpayers use the calendar year and 
that no short taxable years are involved.

Example (1). On July 1,1984, JB purchases 
for $50,000 and places in service an item of 
listed property (other than a passenger 
automobile) which is 3-year recovery 
property under section 16a For die first 
taxable year that the property is in service, fi 
wed the property 40 percent in a trade or 
business, 40 percent for the production of 
income, and 20 percent for personal purposes. 
Although B’s total husiness/investment use rs 
greater than 50 percent, the business use 
percentage for that taxable year is only 40 
percent Under paragraph (b)(1) of this 
section, no investment tax credit is allowed 
for the property.

Example (2). (i) On January 1,1985, C 
purchases for $40,000 and places in service 
an item of listed property (other than a 
passenger automobile) that is 3-year recovery 
property under section 168. Seventy percent 
of the use of the property is in C’s trade or 
business and 30 percent of the use is for 
personal purposes. C does not elect a  reduced 
investment tax credit under section 48(q)(4).

The amount of C's investment tax credit is 
$1,680 [i.e., $40,600 X .60 X .10 X .70).

(ii) In addition, in 1986, only 55 percent of 
the use of the property is in C ’s trade or 
business and 45 percent of die use is for 
personal purposes. Under paragraph (b)(2) of 
this section, the property ceases to be section 
38 property to the extent that die use in a 
trade or business decreased below 70 
percent. As a result, a portion cf the 
investment tax credit must be recaptured a s  
an increase in tax  liability for 1986 under the 
rules of section 47 (relating to the recapture 
of investment lax credit). See  section 47(a)(5) 
and § 1.47-2(e) for rules relating to the 
computation of the recapture amount.

Example (3j. On July 1,1984, B purchases 
and places in service an item of listed 
property (other than a passenger automobile) 
that is 3-year recovery property. B elects to 
take a reduced investment tax credit trader 
section 48(q)(4).in 1984, B uses the property 
exclusively in his business. Assume that fi’s
1984 allowable recovery deduction is $12,500. 
In 1985 and 1986, die property is not 
predominantly used in a qualified business 
use. The investment tax credit claimed is 
subject to recapture in full under section 47 m
1985 siime the property ceases to be section 
38 property in its entirety on Januaiy 1,1985. 
Under paragraph (c)(2) of this section, ¡B must 
treat the property for 1985 and subsequent 
taxable years as if he recovered its cast over 
a 5-year recovery period [i.e., its earnings and 
profits life) using die straight line method 
(with the half-year convention] from die time

" it was placed in service. Therefore, taxable 
year 1985 is treated as the property’s second 
recovery year (of its 5-year recovery period) 
and dm applicable recovery deduction using 
the straight line method must be used Id 
determine the recovery deduction. Under 
paragraph (d) of this section, B must 
recapture any excess depreciation claimed 
for taxable year 1984. If B had used the 
straight line method over a 5-year Tecovery 
period his recovery deduction for 1984 would 
have been $5,000. Und^r paragraph (d)(2) of 
this section, B ’s excess depreciation is $7,500 
[ie„  $12,500 — $5,000) and that amount must 
be included in B’s 1985 gross income and 
added to the property’s basis. The taxable 
years 1986 through 1989are the property's 
second through sixth recovery years, 
respectively, of such property’s 5-year 
recovery period.

Example (4). Assume the same facts as in 
example (3), except that in 1986 B used the 
property exclusively in his business. B is 
entitled to no investment tax credit with 
respect to the property in 1986 and must 
continue to recover the property’s costover a  
5-year recovery period using the straight line 
method.

Example [5). On July 1,1984, H purchases 
and places in service listed property (other 
than a  passenger automobile) which is 3-year 
recovery property under section 168. H 
selects the use of the accelerated recovery 
percentages under section 168. In 1984 
through 1986, H uses die property exclusively 
for business. In 1987, the property is not 
predominantly used in a qualified business 
use. Under paragraph (c)(2) of this section, H 
must compute his 1987 and subsequent 
taxable year’s recovery deductions using the

straight line method over a 5-year recovery 
period with 1987 treated as the fourth 
recovery year. Under paragraph (d) of this 
section, H must recapture any excess 
depreciation claimed for taxable years 1984 
through 1986 even though by 1987 the full cost 
of the property had already been recovered.

Example (6). Assume the same facts as in 
example (5), except that H uses the property 
exclusively for personal purposes in 1987. 
Under paragraph (d) of this section, H must 
recapture any excess depreciation claimed 
for taxable years 1984 through 1986. H is 
entitled to no cost recovery deduction under 
the 5-year straight line method for 1987. 
Assume further that in 1988 H uses the 
property 70 percent in his business. Thus, H’s 
business use percentage for that year is 70 
percent. Under paragraph (c)(2) of this 
section, f i  must compute his 1988 cost 
recoveiy deduction using the straight line 
method over a 5-year recovery period with 
1988 heated as the fifth recovery year.

Example (7). (i) On July 1,1984, F  
purchases for $70,000 and places in service 
listed property (other than a passenger 
automobile) which is 3-year recovery 
property under section 168. F’s business use 
percentage for 1984 through 1686 is 60 
percent. F elects under section 179 to expense 
$5,000 of the cost of the property.

(ii) F  elects a reduced investment tax credit 
under section 48(q)(4). The maximum amount 
of FIs investment tax credit is $1,566 [ie ., 
$65,000 X .04 X .60).

(iit) F’s unadjusted basis for purposes of 
section 168 is $65,000 [i.e., $70,000 reduced by 
the $5,000 section 179 expense). F selects the 
use of the accelerated recovery percentages 
under section 168(b)(1). F s  recovery 
deduction for 1984 is $9,750 [i.e.,
$65,060 X .25 X .60).

(iv) In 1985, the property is not 
predominantly used in a qualified business 
use. The Investment tax credit claimed is 
subject to recapture m full trader section 47 In 
1985 since foe property ceases to be section 
38 property in its entirety on January 1,1985. 
Under paragraph (c)(2) of this section, F-must 
treat foe property for 1985 and subsequent 
taxable years as if he recovered its cost over 
a 5-year recovery period [i.e., its earnings and 
profits life) using foe straight line method 
(with the half year convention) from the time 
it was placed in service. Under paragraph (d) 
of this section, F must recapture any excess 
depreciation claimed for taxable year 1984. 
F’s excess depreciation is $10,550 [/.e.,
($65,000 X .25 X .60+$5,000) -  ($70,000X  .10X  
.60)]. This amount must be included in F’s 
1985 gross income and added to foe 
property’s adjusted basis.

Example (8). (i) On July 1,1984, G 
purchases for $60,000 and places in service a 
passenger automobile which is 3-year 
recoveiy property under section 168.

(ii) In 1984, G’s business use percentage is 
80 percent and such use constitutes his total 
business/investment use. G elects under 
section 48(q)(4) to take a reduced investment 
tax credit in lieu of the basis adjustment 
under section 48(q)(l). The maximum amount 
of G’s investment tax credit is $533.33 [i.e., 
foe lesser of .80X% X$1,000 or 
$60,000 X .80 X .04).
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(iii) In 1984, G does not elect under section 
179 to expense a portion of the automobile’s 
cost. G selects the use of the accelerated 
recovery percentages under section 168. G’s 
unadjusted basis for purposes of section 168 
is $60,000. The maximum amount of G’s 1984 
recovery deduction is $3,200 {i.e ., the lesser of 
.80X $4,000 or .80X .25X $60,000).

(iv) In 1985, G’s business use percentage is 
80 percent and such use constitutes his total - 
business/investmont use. The maximum 
amount of G’s 1985 recovery deduction is 
$4,800 [i.e., the lesser of .80 x  $6,000 or
.80 X.38 X $60,000).

(v) In 1986, G’s business use percentage is 
45 percent and such use constitutes his total 
business/investment use. Under paragraph 
(b)(2) of this section, as a result of the decline 
in the business use percentage to 50 percent 
or less, the automobile ceases to be section 
38 property in its entirety and G must 
recapture (pursuant to § § 1.47-l(c) and 1.47- 
2(e)) the investment tax credit previously 
claimed. Since G’s business use percentage in 
1986 is not greater than 50 percent, under the 
provisions of paragraph (d) of this section, G 
must recompute (for recapture purposes) his 
recovery deductions for 1984 and 1985 using 
the straight line method over a 5-year 
recovery period [i.e., earnings and profits life 
for 3-year recovery property using the half- 
year convention) to determine if any excess 
depreciation must be included in his 1986 
taxable income. G’s recomputed recovery 
deductions for 1984 and 1985 are $3,200 [i.e., 
the lesser of .80X $4,000 or .80X .10X $60,000), 
and $4,800 [i.e., the lesser of .80 X $6,000 or 
.80x . 20x $60,000), respectively. G does not 
have to recapture any excess depreciation 
since his recovery deductions for 1984 and
1985 computed using the straight line method 
over a 5-year recovery period are the same as 
the amounts actually claimed during those 
years.

(vi) Under paragraph (c)(2) of this section, 
for 1986 and succeeding taxable years G must 
compute his remaining recovery deductions 
using the straight line method over a 5-year 
recovery period beginning with the third 
recovery year. The maximum amount of G’s
1986 recovery deduction is $2,700 [i.e., the 
lesser of .45 x  $6,000 or .45 X.20 X $60,000). For 
taxable years 1987 through 1993, G’s business 
use percentage is 55 percent and such use 
constitutes his total business/investment use. 
G’s 1987 and 1988 recovery deductions are 
$3,300 per year [i.e., the lesser of .55 X $6,000 
or .55 X.20 x  $60,000). For taxable year 1989 
(the last recovery year), G’s recovery 
deduction is $3,300 [i.e., .55 X. 10 X $60,000 or 
.55 X $6,000).

(vii) As of the beginning of 1990, G will 
have claimed a total of $20,600 of recovery 
deductions. Under § 1.280F-2T(c), G may 
expense his remaining unrecovered basis (up 
to a certain amount per year) in the first 
succeeding taxable year after the end of the 
recovery period and in taxable years 
thereafter. If G had used his automobile for 
100 percent business use in taxable years 
1984 through 1989, G could have claimed a 
recovery deduction of $4,000 in 1984 and a 
recovery deduction of $6,000 in each of those 
remaining years. At the beginning of 1990, 
therefore, G’s unrecovered basis (as defined 
in section 280F(d)(8)) is $26,000 [i.e.,

$60,000—$34,000). The maximum amount of 
G’s 1990 recovery deduction is $3,300 (i.e*
.55 X $6,000). At die beginning of 1991, G’s 
unrecovered basis is $20,000 [i.e., $26,000 
adjusted under section 280F(d)(2) and 
§ 1.280F-4T(a) to account for the amount that 
would have been claimed in 1990 for 100 
percent business/investment use during that 
year). The maximum amount of G’s 1991 
recovery deduction is $3,300 [i.e., .55 X $6,000) 
and his unrecovered basis as of the beginning 
of 1992 is $14,000 [i.e., $20,000 -$6,000). In 
1992, G disposes of the automobile. G is not 
allowed a recovery deduction for 1992.

Par. 5. New § 1.280F-4T is added 
immediately after § 1.280F-3T and reads 
as follows:

§ 1.280F-4T Special rules fo r listed  
property (tem porary).

(a) Limitations on allowable recovery  
deductions in subsequent taxable 
years^-[ 1) Subsequent taxable years 
affected by reason o f personal use in 
prior years. For purposes of computing 
the amount of the recovery deduction 
for "listed property” for a subsequent 
taxable year, the amount that would 
have been allowable as a recovery 
deduction during an earlier taxable year 
if all of the use of the property was use 
described in section 188(c) is treated as 
the amount of the recovery deduction 
allowable during that earlier taxable 
year. The preceding sentence applies 
with respect to all earlier taxable years, 
beginning with the first taxable year in 
which some or all use of the "listed 
property” is use described in section 
188(c). For example, on July 1,1984, B 
purchases and places in service listed 
property (other than a passenger 
automobile) which is 5-year recovery 
property under section 168. B selects the 
use of the accelerated percentages under 
section 168. B’s business/investment use 
of the property (all of which is qualified 
business use as defined in section 
280F(d)(6)(B) and § 1.280F-6T(d)(2)) in 
1984 through 1988 is 80 percent, 70 
percent, 60 percent, and 55 percent, 
respectively, and B claims recovery 
deductions for those years based on 
those percentages. B’s qualified business 
use for the property for 1989 and taxable 
years thereafter increases to 100 
percent. Pursuant to this rule, B inay not 
claim a recovery deduction in 1989 (or 
for any subsequent taxable year) for the 
increase in business use because there 
is no adjusted basis remaining to be 
recovered for cost recovery purposes 
after 1988.

(2) Special rule for passenger 
automobiles. In the case of a passenger 
automobile that is subject to the 
limitations of § 1.280F-2T, the amount 
treated as the amount that would have 
been allowable as a recovery deduction 
if all of the use of the automobile was

use described in section 168(c) shall not 
exceed $4,000 for the year the passenger 
automobile is placed in service and 
$6,000 for each succeeding taxable year 
(adjusted to account for the automobile 
price inflation adjustment, if any, under 
section 280F(d)(7) and for short taxable 
year under § 1.280F-2T(i)(2)). See.
§ 1.280F-3T(g). Example (8).

(b) Treatment o f improvements that 
qualify as capital expenditures—(1) In 
general. In the case of any improvement 
that qualifies as a capital expenditure 
under section 263 made to any listed 
property other than a passenger 
automobile, the rules of this paragraph 
(b) apply. See § 1.280F-2T(f) for the 
treatment of an improvement made to a 
passenger automobile.

(2) Investment tax credit allowed for 
the improvement. If the improvement 
qualifies as an investment in new 
section 38 property under section 48(b) 
and § 1.48-2(b), the investment tax 
credit for that improvement is limited by 
paragraph (b)(1) of § 1.280F-3T, as 
applied to die item of listed property as 
a whole.

(3) Cost recovery of the improvement. 
The improvement is treated as a new 
item of recovery property. The method 
of cost recovery with respect to that 
improvement is limited by § 1.280F- 
3T(c), as applied to the item of listed 
property as a whole.

Par. 6. New § 1.280F-5T is added 
immediately after § 1.28QF-4T and reads 
as follows:

§ 1.280F-5T Leased property (tem porary).
(a) In general. Except as otherwise 

provided in this section, the limitation 
on cost recovery deductions and the 
investment tax credit provided in 
section 280F (a) and (b) and § § 1.280F- 
2T and 1.280F-3T do not apply to any 
listed property leased or held for leasing 
by any person regularly engaged in the 
business of leasing listed property. If a 
person is not regularly engaged in the 
business of leasing listed property, the 
limitations on cost recovery deductions 
and the investment tax credit provided 
in section 280F and § § -1.280F-2T and 
1.280F-3T apply to such property leased 
or held for leasing by such person. The 
special rules for lessees set out in this 
section apply with respect to all lessees 
of listed property, even those whose 
lessors are not regularly engaged in the 
business of leasing listed property.

(b) Section 48(d) election. If a lessor 
elects under section 48(d) with respect 
to any listed property to treat the lessee 
as having acquired such property, the 
amount of the investment tax credit 
allowed to the lessee is subject to the 
limitation prescribed in § 1.280F-3T(b)



EftM
Federal Register /  Vol. 49, No. 207 /  W ednesday, O ctober 24, 1984 /  Rules and Regulations 42711

(1) and (2). If a lessor elects under 
section 48(d) with respect to any 
passenger automobile to treat the lessee 
as having acquired such automobile, the. 
amount of the investment tax credit 
allowed to the lessee is also subject to 
the limitations prescribed in § 1.280F-2T
(a) and (i).

(c) Regularly engaged in the business 
of leasing. For purposes of paragraph (a) 
of this section, a person shall be 
considered regularly engaged in the 
business of leasing listed property only 
if contracts to lease such property are 
entered into with some frequency over a 
continuous period of time. The 
determination shall be made on the 
basis of the facts and circumstances in 
each case, taking into account the 
nature of the person’s business in its 
entirety. Occasional or incidental 
leasing activity is insufficient. For 
example, a person leasing only one 
passenger automobile during a taxable 
year is not regularly engaged in the 
business of leasing automobiles. In 
addition, an employer that allows an 
employee to use the employer’s property 
for personal purposes and charges such 
employee for the use of the property is 
not regularly engaged in the business of 
leasing with respect to the property used 
by the employee.

(d) Inclusions in income o f lessees o f 
passenger automobiles—(1) In general. 
For each taxable year during which a 
taxpayer leases a passenger automobile, 
the taxpayer must include in gross 
income an inclusion amount (prorated 
for the number of days of the lease term 
included in that taxable year) which is 
determined under this paragraph (d)(1) 
and multiplied by the business/ 
investment use (as defined in § 1.280F- 
6T(d)(3)(i)) for the particular taxable 
year. The inclusion amount—

(i) Is 7.5 percent of the excess (if any)
of the automobile’s fair market value 
over $16,500 for each of the first three 
taxable years during which a passenger 
automobile is leased. ,

(ii) Is 6 percent of the qpccess (if any) 
of the automobile’s fair market value 
over $22,500 for the fourth taxable year 
during which a passenger automobile is 
leased.

(iii) -Is 6 percent of the excess (if any)

of the automobile’s fair market value 
over $28,500 for the fifth taxable year 
during which a passenger automobile is 
leased.

(iv) Is 6 percent of the excess (if any) 
of the automobile’s fair market value 
over $34,500 for the sixth taxable year 
during which a passenger automobile is 
leased.

For the seventh, and subsequent taxable 
years during which a passenger 
automobile is leased, the inclusion 
amount is 6 percent of the excess (if 
any) of the automobile’s fair market 
value over the sum of (A) $16,500 and
(B) $6,000 multiplied by die number of 
such taxable years in excess of three 
years. See paragraph (g)(2) of this 
section for the definition of fair market 
value.

(2) Additional inclusion amount when 
less than predominant use in a qualified 
business use. (i) If a passenger 
automobile is not used predominantly in 
a qualified business use during a 
taxable year, the lessee must add to 
gross income in the first taxable year 
that the automobile is not so used (and 
only in that year) an inclusion amount 
determined under this paragraph (d)(2). 
This inclusion amount is in addition to 
the amount required to be included in 
gross income under paragraph (d)(1) of 
this section.

(ii) If the fair market value (as defined 
in paragraph (g)(2) of this section) of the 
automobile is greater than $16,500, the 
inclusion amount is determined by 
multiplying the average of the business/ 
investment use (as defined in paragraph 
(g)(3) of this section) by the appropriate 
dollar amount from the table in 
paragraph (d)(3)(iii) of this section. If the 
fair market value (as defined in 
paragraph (g)(2) of this section) of the 
automobile is $16,500 or less, the 
inclusion amount is the product ofthe 
fair market value ofthe automobile, the 
average business/investment use, and 
the applicable percentage from the table 
in paragraph (d)(3)(iv) of this section.

(iii) The dollar amount is determined 
under the following table:

if a passenger automobile 
is not predominantly used 
in a qualified business use 

during—

The dollar amount

Lease term (years)

1 2 3 4 or 
more

The first taxable year of
$350 $700 $1,350

650

$1,850

1,250

650

The second taxable year

The third taxable year of

(iv) The applicable percentage is 
determined under the following table:

If a passenger The applicable percentage
automobile is' not 

predominantly used in a Lease term (years)
qualified business use 

during— 1 2 3 4 or 
more

The first taxable year of
3.0 6.0 10.2 13.2

The second taxable year
1.25 6.2 10.4

The third taxable year of
the lease term................. 2.25 6.5

The fourth taxable year
1.7

The fifth taxable year of
0.5

(e) Inclusions in income of lessees o f 
listed property other than passenger 
automobiles—(1) In general. If listed 
property other than a passenger 
automobile is not used predominantly in 
a qualified business use in any taxable 
year in which such property is leased, 
the lessee must add to gross income in 
the first taxable year in which such 
property is not so predominantly used 
(and only in that year) an inclusion 
amount determined under this 
paragraph (e).

(2) Inclusion amount. The inclusion 
amount is the product of the following 
amounts:

(i) The fair market value (as defined in 
paragraph (g)(2) of this section) of the 
property,

(ii) The average business/investment 
use (as defined in paragraph (g)(3) of 
this section), and

(iii) The applicable percentage (as
determined under paragraph (e)(3) of 
this section). <

(3) Applicable percentages. The 
applicable percentages for 3-, 5-, and 10- 
year recovery property are determined 
according to the following tables:

(i) In the case of 3-year recovery 
property:

Taxable year during lease term
1 2 3 4 5 6 and later

For a lease term of:
1 year............. ..................................f __________ _____ 3.0
2 years.................. ......................................................... 6 0

...................

3 years................... ................................................... 102 f ig
4 or more years..................................................................... 13.2 10.4 6.5 1.7 0.5 0

For the first taxable year in which the business use percentage is 50 percent or less, 
the applicable percentage for such taxable year is—
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(ii) In the case of 5-year recovery property:

For the first taxable year in which the business use percentage is 50 percent or less, the applicable percentage for

1 2 3 4 5 6 7 8 9 10 11 12

For a lease term of:
1 year................................................................................................................. 2.7

5.3
9 9

14.4
18.4 
21.8

2 years............................................................................................................... 12
6.1

11.1
15.7
19.6

3 years........................................................................................ 1.6
7.3

12.4
16.7

4 years....................................................................................................... 2.3
8.2

13.5
5 years..................................................................................... ......... 3.0

9.66 or more years..... ........................................................................................... 5.25 4.4 3.6 2.8 1.8 1.0 0

(iii) In the case of 10-year recovery property:

Taxable year during lease term
For the first taxable year in which the business use percentage is SO pet or less, the applicable percentage for such taxable year is—

1 2 3 4 5 6 7 8 9 10 11 12 13 , 14 15

For a lease term of:
1 year.............................................................. 2.5

5.1
9.8

14.0
17.9
21.3
21.9
22.4
22.3
23.5 
233
24.3 
24.7
25.0
25.3

2 /ears........................................................... . .6
5.6

10.3 
14.5
18.3 
19.0
19.8 
20.2 
203
21.4 
213  
22.2
22.5
22.8

3 years..................................... ...................... 1.0
6.2

10.9
15.1
15.9
16.7 
17.4
18.2
18.8
19.3 
19.7 
20.1
20.3

-----------4 years............................................................ 1.4
6.7

11.4
12.4 |
13.4 
14.3
15.2 
163
16.5 
163
17.3
17.5

5 years............................................................ 1.8
7.1
8.4
9.7

10.9
11.9 
12.8 :
13.4 
14.0
14.4 ; 
14.7

6 years........... ................................................ 2.1 
3.9 
5 3  
7.0 
8.3 
8 3  

10.1 
10.7 I 
11.1 
11.5

7 years............................................. .............. 2.4
4.5
6.4 
8.1
9.4 

10.3 ; 
11.1 i 
11.6 
12.0

8 years............... ............................................ 2.7
5.1
7 2
8.9

10.0
11.0
11.7;
12.2

9 years............................................................ 3.0
5.7
7.7 
9.3

10.4
11.3
11.9

10 years................................... ...................... 3.3 
5 3  
7 2  ; 
9 2  , 

10.3 * 
11.1

11 years.................................... ..................... 3.1 1 
5 .5 , 
7.4 . 
8.8 
9.8

12 years.......................................................... 2 3  
5.2 , 
6.9 
8 2

13 years........  •....................... .................... 2 7
4.8
6.5

14 years.......................................................... 2.5
4.5 ; 2.3

(f) Special rules applicable to 
inclusions in income o f lessees. This 
paragraph (f) applies to the inclusions m 
gross income of lessees prescribed 
under paragraphs (d)(2) or (e) of this 
section.

(1) Lease term commences within 9  
months o f the end o f lessee’s taxable 
year. If—

(1) The lease term commences within 9 
months before the close of the lessee’s 
taxable year,

(ii) The property is not predominantly 
used in a qualified business use during 
that portion of the taxable year, and

(iii) The lease term continues into the 
lessee’s subsequent taxable year, 
then the inclusion amount is added to 
gross income in the lessee’s subsequent 
taxable year and the amount is 
determined by taking into account the 
average of the business/investment use 
for both taxab le years and the 
applicable percentage for the taxable 
year in which the lease term begins (or, 
in the case of a passenger automobile 
with a fair market value greater than 
$16,500, the appropriate dollar amount 
for the taxable year in which the lease 
term begins).

(2) Lease term less than one year. If 
the lease term is less than one year, the 
amount which must be added to gross 
income is an amount that bears the 
same ratio to the inclusion amount 
determined before the application of this

paragraph (f)(2) as the number of days 
in the lease term bears to 365.

(3) Maximum inclusion amount The 
inclusion amount shall not exceed the 
sum of all deductible amounts in 
connection with the use of the listed 
property properly allocable to the 
lessee’s taxable year in which the 
inclusion amount must be added to 
gross income.

(g) Definitions—(1) Lease term. In 
determining the term of any lease for 
purposes of this section, the rules of 
section 168(j)(6)(B) shall apply.

(2) Fair market value. For purposes of 
this section, the fair market value of 
listed property is such value on $ie Erst 
day of the lease term. If the capitalized 
cost of listed property is specified in the 
lease agreement, the lessee shall treat 
such amount as the fair market value of 
the property.

(3) Average business/investm ent use. 
For purposes of this section, the average 
business/investment use of any listed 
property is the average of the business/ 
investment use for the first taxable year 
in which the business use percentage is 
50 percent or less and all preceding 
taxable years in which such property is 
leased. See paragraph (f)(1) of this 
section for special rule when lease term 
commences within 9 months before the 
end of the lessee’s taxable year.

(h) Examples. This section may be 
illustrated by the following examples.

Example (1). On January 1,1985, A, a 
calendar year taxpayer, leases and places in 
service a passenger automobile with a fair 
market value of $55,000. The lease is to be for 
a period of four years. During taxable years 
1985 and 1986, A uses the automobile 
exclusively in a trade or business. Under 
paragraph (d)(1) of this section, A must 
include in gross income in both 1985 and 
1986, $2,887.50 [i.e., ($55,000-$16,500)X7.5%).

Example (2). The facts are the same as in 
example (1), and in addition, A uses the 
automobile only 45 percent in a trade or 
business during 1987. Under paragraph (d)(1) 
of this section for 1987, A must include in 
gross income $1,299.38 [i.e.,
($55,000—$16,500) X 7.5% X 45%). In addition, 
under paragraph (d)(2) of this section, A must 
also include in gross income in 1987, $530.85 
[i.e., $650X 81.67%, average business/ 
investment use).

Example (3). On August 1,1985, B, a 
calendar year taxpayer, leases and places in 
service an item of*listed property which is 5- 
year recovery property, with a fair market 
value of $10,000. The lease is to be for a 
period of 5 years. B’s qualified business use 
of the property is 40 percent in 1985,100 
percent in 1986, and 90 percent in 1987, Under 
paragraphs (e)(1) and (f)(1) of this section, 
before the application of paragraph (f)(3) of 
this section, B must include in gross income 
in 1986, $1,288.00 [i.e., $10,000 X 70% X 18.4%, 
the product of the fair market value, the 
average business use for both taxable years, 
and the applicable percentage for year one 
from the table in paragraph (e)(3)(ii) of this 
section).

Example (4). On October 1,1985, C, a 
calendar year taxpayer, leases and places in
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service an item of listed property which is 3- 
year recovery property with a fair market 
value of $15,000. The lease term is 6 months 
(ending March 31,1986] during which C uses 
the property 45 percent in a trade or business, 
the only business/investment use. Under 
paragraphs (e)(1) and (f) (1) and (2) of this 
section, before the application of paragraph
(f)(3) of this section, C must include in gross 
income in 1986, $100.97 [i.e.,
$15,000 X 45% X 396X182/365, the product of 
the fair market value, the average business 
use for both taxable years, and the applicable 
percentage for year one from the table in 
paragraph (e)(3)(i) of this section, prorated for 
the length of the lease term).

Par. 7. New § 1.280F-6T is added 
immediately after § 1.280F-5T and reads 
as follows:

§ 1.280F-6T Special rules and definitions 
(tem porary).

(a) Deductions o f employee—(1) In 
general. Employee use of listed property 
shall.not be treated as business/ 
investment use (as defined in paragraph
(d)(3) of this section) for purposes of 
determining the amount of any credit 
allowable under section 38 to the 
employee or the amount of any recovery 
deduction allowable (including any 
deduction under section 179) to the 
employee unless that use is for the 
convenience of the employer and 
required as a condition of employment.

(2) “Convenience o f the employer" 
and “condition o f employment" 
requirements—(i) In general. The terms 
“convenience of the employer” and 
“condition of employment” generally 
have the same meaning for purposes of 
section 280F as they have for purposes 
of section 119 (relating to the exclusion 
from gross income for meals or lodging 
furnished for the convenience of the 
employer).

(ii) “Condition o f employment. In 
order to satisfy the “condition of 
employment” requirement, the use of the 
property must be required in order for 
the employee to perform the duties of 
his or her employment properly.
Whether the use of the property is so 
required depends on all the facts and 
circumstances. Thus, the employer need 
not explicitly require the employee to 
use the property. Similarly, a mere 
statement by the employer that the use 
of the property is a condition of 
employment is not sufficient.

(iii) “Convenience o f employer". 
[Reserved]

(3) Employee use. For purposes of this 
section, the term “employee use” means 
any use in connection with the 
performance of services by the 
employee as an employee.

(4) Examples. The principles of this 
paragraph are illustrated in the 
following examples:

Example (1). A is employed as a courier 
with W, which provides local courier 
services. A owns and uses a motorcycle to 
deliver packages to downtown offices for W. 
W does not provide delivery vehicles and 
explicitly requires all of its couriers to own a 
car or motorcycle for use in their employment 
with the company. A’s use of the motorcycle 
for delivery purposes is for the convenience 
of W and is required as a condition of 
employment.

Example (2). B is an inspector for X, a 
construction company with many 
construction sites in the local area. B is 
required to travel to the various construction 
sites on a regular basis; B uses her 
automobile to make these trips. Although X 
does not furnish B an automobile, X does not 
explicitly require B to use here own 
automobile. However, X reimburses B for any 
costs she incurs in traveling to the various 
job sites. B’s use of here automobile in here 
employment is for the convenience of X and 
is required as a condition of employment.

Example (3). Assume the same facts as in 
example (2), except that X makes an 
automobile available to B who chooses to use 
her own automobile and receive 
reimbursement. B’s use of her own 
automobile is not for the convenience of X 
and is not required as a condition of 
employment.

Example (4). C is a pilot for Y, a small 
charter airline. Y requires its pilots to obtain 
x hours of flight time annually in addition to 
the number of hours of flight time spent with 
the airline. Pilots can usually obtain these 
hours by flying with a military reserve unit or 
by flying part-time with another airline. C 
owns his own airplane. C’s use of his airplane 
to obtain the required flight hours is not for 
the convenience of the employer and is not 
required as a condition of employment.

Example (5). D is employed as an engineer 
with Z, an engineering contracting firm. D 
occasionally takes work home at night rather 
than working late in the office. D owns and 
uses a computer which is virtually identical 
to the one she uses at the office to complete 
her work at home. D’S use of the computer is 
not for the convenience of here employer and 
is not required as a condition of employment.

(b) Listed property—(1) In general. 
Except as otherwise provided in 
paragraph (b)(5) of this section, the term 
“listed property” means—

(1) Any passenger automobile (as 
defined in paragraph (c) of this section),

(ii) Any other property used as a 
means of transportation (as defined in 
paragraph (b)(2) of this section),

(iii) Any property of a type generally 
used for purposes of entertainment, 
recreation, or amusement, and

(iv) Any computer or peripheral 
equipment (as defined in section 
168(j)(5)(D)), and

(v) Any other property specified in 
paragraph (b)(4) of this section.

(2) “M eans o f transportation"—(i) In 
general. Except as otherwise provided in 
paragraph (b)(2)(ii) of this section, 
property used as a “means of

transportation” includes trucks, buses, 
trains, boats, airplanes, motorcycles, 
and any other vehicles for transporting 
persons or goods.

(ii) Exception. The term "means of 
transportation” does not include any 
vehicle or property that is of a type 
ordinarily not susceptible to personal 
use. Examples of such property are 
forklifts, cement mixers, and trucks 
specially designed for specific business 
purposes, such as refrigerated delivery 
trucks. This paragraph (b)(2)(ii) does not 
apply with respect to any vehicle used 
by any individual for commuting 
purposes.

(3) Property used for entertainment, 
etc. Property of a type generally used for 
purposes of entertainment, recreation, or 
amusement includes property such as 
photographic, phonographic, 
communication, and video recording 
equipment.

(4) Other property. [Reserved]
(5) Exception for computers. The term 

“listed property” shall not include any 
computer (including peripheral 
equipment) used exclusively at a regular 
business establishment. For purposes of 
the preceding sentence, a portion of a 
dwelling unit shall be treated as a 
regular business establishment if (and 
only if) the requirements of section 
280A(c)(l) are met with respect to that 
portion.

(c) Passenger automobile—(1) In 
general. Except as provided in 
paragraph (c)(3) of this section, the term 
“passenger automobile” means any 4- 
wheeled vehicle which is—

(1) Manufactured primarily for use on 
public streets, roads, and highways, and

(ii) Rated at 6,000 pounds gross 
vehicle weight or less.

(2) Parts, etc. o f automobile. The term 
“passenger automobile” includes any 
part, component, or other item that is 
physically attached to the automobile or 
is traditionally included in the purchase 
price of an automobile. The term does 
not include repairs that are not capital 
expenditures within the meaning of 
section 263.

(3}  Exception for certain vehicles. The 
term “passenger automobile” shall not 
include any—

(i) Ambulance, hearse, or combination 
ambulance-hearse used by the taxpayer 
directly in a trade or business,

(ii) Vehicle used by the taxpayer 
directly in the trade or business of 
transporting persons or property for 
compensation or hire, or

(iii) Commuter highway vehicle as 
defined in section 46(c)(6)(B).

(d) Business use percentage—(1) In 
general. The term "business use 
percentage” means the percentage of the
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use of any listed property which is 
qualified business use as described in 
paragraph (d)(2) of this section.

(2) Qualified business use—(i) In 
general. Except as provided in 
paragraph (d)[2){ii) of this section, the 
term “qualified business use” means 
any use in a trade or business of the 
taxpayer. The term “qualified business 
use” does not include use for which a 
deduction is allowable under section 
212. Whether the amount of qualified 
business use exceeds 50 percent is 
determinative of whether the investment 
tax credit and the accelerated 
percentages under section 168 are 
available for listed property (or must be 
recaptured). See § 1.280F-3T.

(ii) Exception for certain use by 5- 
percent owners and related persons) (A) 
In general. The term “qualified business 
use” shall not include—

[1] Leasing property to any 5-percent 
owner or related person,

(2) Use of property provided as 
compensation for the performance of 
services by a 5-percent owner or related 
person, or

(5) Use of property provided as 
compensation for the performance of 
services by any person not described in 
paragraph (d)(2)(ii)(A)(2) of this section 
unless an amount is properly reported 
by the taxpayer as income to such 
person and, where required, there was 
withholding under chapter 24.
Paragraph (d)[2){ii)(A)(i) of this section 
shall apply only to the extent that the 
use of the listed property is by an 
individual who is a related party or a 5- 
percent owner with respect to the owner 
or lessee of the property.

(B) Special rule for aircraft. Paragraph
(d)(2)(ii)(A) of this section shall not 
apply with respect to any aircraft if at 
least 25 percent of the total use of the 
aircraft during the taxable year consists 
of qualified business use not described 
in paragraph (d){2)(ii)(A).

(C) Definitions. For purposes of this 
paragraph—

(2) 5-percent owner. The term “5- 
percent owner” means any person who 
is a 5-percent owner with respect to the 
taxpayer (as defined in section 416
(i)(l)(B)(i)).

(2) Related person. The term “related 
person” means any person related to the 
taxpayer (within the meaning of section 
267(b)).

(3) Business/investm ent use—(i) In 
general. The term “business/investment 
use” means the total business or 
investment use of listed property that 
may be taken into account for purposes 
of computing (without regard to section 
280F(bj) the percentage of investment 
tax credit or cost recovery deduction for

a passenger automobile or other listed 
property for the taxable year. Whether 
the investment tax credit and the 
accelerated percentages under section 
168 (as opposed to use of the straight 
line method of cost recovery) are 
available with respect to listed property 
or must be recaptured is determined, 
however, by reference to qualified 
business use (as defined in paragraph
(d)(2) of this section) rather than by 
reference to business/investment use. 
Whether a particular use of property is a 
business or investment use shall 
generally be determined under die rules 
of section 162 or 212.

(ii) Entertainment use. The use of 
listed property for entertainment, 
recreation, or amusement purposes shall 
be treated as business use to the extent 
that expenses tother than interest and 
property tax expenses) attributable to 
that use are deductible after application 
of section 274.

(iii) Employee use. See paragraph (a) 
of this section for requirements to be 
satisfied for employee use of listed 
property to be considered business/ 
investment use of the property.

(iv) Use o f taxpayer's automobile by  
another person. Any use of the 
taxpayer’s automobile by another 
person shall not be treated, for purposes 
of section 280F, as use in a trade or 
business under section 162 unless that 
use—

(A) Is directly connected with die 
business of the taxpayer,

(B) Is properly reported by the 
taxpayer as income to the other person 
and, where required, there was 
withholding under chapter 24, or

(C) Results in a payment of fair 
market rent.
For purposes of this paragraph
(d)(4)(iv)(C), payment to the owner of 
the automobile in connection with such 
use is treated as the payment of rent.

(4) Predominantly used in qualified 
business use—(i) Definition. Property is 
predominantly used in a qualified 
business use for any taxable year if the 
business use percentage (as defined in 
paragraph (d)(1) of this section) is 
greater than 50 percent.

(ii) Special rule for transfers at death. 
Property does not cease to be used 
predominantly in a qualified business 
use by reason of a transfer at death.

(iii) Other dispositions o f property. 
[Reserved]

(5) Examples. The following examples 
illustrate the principles set forth in this 
paragraph.

Exam ple (1). E uses a home computer 50 
percent of the time to manage her 
investments. The computer is listed property 
within the meaning of section 280F(d)(4). E

also uses the computer 40 percent of the time 
in her part-time consumer research business. 
Because E’s business use percentage for the 
computer does not exceed 50 percent, the 
computer is not predominantly used in a 
qualified business use for the taxable year. 
Her aggregate business /investment use for 
purposes of determining the percent of the 
total allowable straight line depreciation that 
she can claim is 90 percent.

Example (2). Assume that E in example (1) 
uses the computer 30 percent of the time to 
manage her investments and 60 percent of the 
time in her consumer research business. E ’s 
business use percentage exceeds 50 percent. 
Her aggregrate business/investment use for 
purposes of determining her allowable 
investment tax credit and cost recovery 
deductions is 90 percent.

Example (3). F is the proprietordf a 
plumbing contracting business. F s  brother is 
employed with F’s company. As part of his 
compensation, F’s  brother is allowed to use 
one of the company automobiles for personal 
use. The use of the company automobiles by 
F’s brother is not a qualified business use 
because F an d F s brother are related parties 
within the meaning of section 267(b).

Example (4). F , in example (3), allows 
employees unrelated to him to use company 
automobiles as part of their compensation. F, 
however, does not indude the value of these 
automobiles in the employees’ gross income 
and F does not withhold with respect to the 
use of these automobiles. The use of the 
company automobiles by the employees in 
this case is not business/investment use.

Example (5). X Corporation owns several 
automobiles which its employees use for 
business purposes. The employees are also 
allowed to take the automobiles home at 
night However, die fair market value of the 
use of the automobile for any personal 
purpose, e.g., commuting to work, is reported 
by X as income to the employee and is . 
withheld upon by X. The use of the 
automobile by the employee, even for 
personal purposes, is a qualified business use 
the respect to X.

(e) M ethod o f allocating use o f 
property—(1) In general. For purposes of 
section 280F, the taxpayer shall allocate 
the use of any listed property that is 
used for more than one purpose during 
the taxable year to the various uses in 
the manner prescribed in paragraph (e)
(2) and (3) of this section.

(2) Passenger automobiles and other 
means o f transportation. In the case of a 
passenger automobile or any other 
means of transportation, the taxpayer 
shall allocate the use of the property on 
the basis of mileage. Thus, the 
percentage of use in a trade or business 
for the year shall be determined by 
dividing the number of miles the vehicle 
is driven for purposes of that trade or 
business during the year by the total 
number of miles the vehicle is driven 
during the year for any purpose.

(3) Other listed property. In the case 
of other listed property, the taxpayer
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shall allocate the use of that property on 
the basis of the most appropriate unit of 
time the property is actually used 
rather than merely being available for 
use). For example, the percentage of use 
of a computer in a trade or business for 
a taxable year is determined by dividing 
the number of hours the computer is 
Used for business purposes during the 
year by the total number of hours the 
computer is used for any purpose during 
the year.

There is need for immediate guidance 
With respect to the subject matter of this 
Treasury decision. For this reason, it is 
found impracticable to issue this 
[Treasury decision with notice and 
bublic hearing procedures under 
Subsection (b) of section 553 of title 5 of 
the United States Code or subject to the 
¡ffective date limitation of subsection 
d) of that section.
I This Treasury decision is issued under 
the authority contained in sections 280F 
and 7805 of the Internal Revenue Code 
pf1954 (98 Stat. 494, 26 U.S.C. 280F; 68A 
Stat. 917, 26 U.S.C. 7805).
Roscoe L. Egger, Jr.,
Commissioner o f Internal Revenue.
Approved: October 15,1984.

Ronald A. Pearlman,
Acting Assistant Secretary o f Treasury.
PR Doc. 84-28025 Filed 10-19-84; 3:35 pm}
IILUKG CODE 4830-O t-M

Î6 CFR Part 1 
T.D. 7987]

ncome Tax; Furnishing Statements 
Required With Respect to Certain 
Substitute Payments

MJENCY: Internal Revenue Service, 
Treasury.

ICTION: Temporary regulations.

summary: This document contains 
temoprary regulations relating to 
•tatements required to be furnished by 
irokers and information returns of 
irokers. Changes to the applicable law 
vere made by the Tax Reform Act of 
984. The regulations provide that a 
broker must furnish statements to its 
¡ustomers with, respect to certain 
substitute payments received by the 
:r°ker on behalf of such customers. The 
taendments also provide that brokers 
foist make returns of information 
’especting any customer to which such 
broker is required to furnish a 
•tatement. The regulations affect 
Jokers that receive substitute payments 
F behalf of customers and provide such 
brokers with the guidance needed to

comply with the law. The text of the 
temporary regulations set forth in this 
document also serves as the text of the 
proposed regulations cross-referenced in 
the notice of proposed rulemaking in the 
Proposed Rules section of this issue of 
the Federal Register. 
d a t e s : The regulations apply to 
substitute payments received by brokers 
after December 31,1984. The cross- 
references added to Part 1 (§§ 1.6042-3 
and 1.6049-5) under sections 6042 and 
6049 are effective after December 31, 
1984.
FOR FURTHER INFORMATION CONTACT: 
Bruce Jurist of the Legislation and 
Regulations Division, Office of Chief 
Counsel, Internal Revenue Service, 1111 
Constitution Avenue, NW., Washington,
D.C. 20224 (Attention: CC:LR:T), 202- 
566-3238, not a toll-free call. 
SUPPLEMENTARY INFORMATION: 

Background
This document contains temporary 

Income Tax Regulations (26 CFR Part 1) 
under section 6045 of the Internal 
Revenue Code of 1954, relating to 
information returns of brokers. The 
regulations provide that a broker must 
furnish statements to its customers on 
behalf of whom such broker has 
received certain substitute payments.
The regulations also provide that a 
broker must make a return of 
information with respect to customers to 
whom such broker is required to furnish 
a statement. The regulations are issued 
under the authority of sections 6045 and 
^805 of the Internal Revenue Code of 
1954 (98 Stat. 699, 26 U.S.C. 6045; 68A 
Stat. 917, 26 U.S.C. 7805).

Explanation of Provisions
Section 6045(d), as added by the Tax 

Reform Act of 1984, requires brokers to 
furnish written statements to their 
customers showing the amount of 
payments in lieu of dividends or tax- 
exempt interest (or such other items as 
the Secretary may prescribe) received 
by brokers on behalf of their customers. 
Under the tax law, these “substitute 
payments” are not treated as dividends 
(or distributions treated as a return of 
capital, hereinafter jointly referred to as 
"dividends”) or tax-exempt interest 
payments. As such these payments do 
not qualify for the dividends received 
deduction under section 243; the partial 
exclusion for dividends under section 
116; the exclusion for return of capital 
distributions, exempt-interest dividends 
under section 852(b)(5)(A), or interest on 
tax-exempt bonds under section 103; or 
capital gain treatment with respect to a 
return of capital in excess of basis under 
section 301(c)(3), or with respect to

certain dividends of a regulated 
investment company under section 
852(b)(3)(C) or a real estate investment 
trust under section 857(b)(3)(C). In 
addition, substitute payments in lieu of 
distributions subject to foreign 
withholding taxes do not entitle the 
recipient to claim a foreign tax credit 
under section 901.

These regulations provide that a 
broker must furnish a statement to its 
customers on whose behalf the broker 
receives a substitute payment, in order 
to inform the customer that the payment 
received is a substitute payment rather 
than tax-exempt interest or a dividend. 
General exceptions to this requirement 
are provided, based on the size of the 
payment and the identity of the 
customer. A broker need not furnish a 
statement to a customer on behalf of 
which the broker receives substitute 
payments that aggregate less than $10 in 
a calendar year. Additionally, brokers 
need not furnish statements to certain 
exempt recipients (with this class of 
exempt recipients specifically not 
including corporations), and exempt 
foreign persons as described in § 1.6045— 
1(g). Further, a specific exception is 
provided with respect to payments in 
lieu of dividends received on behalf of a 
customer who is an individual. A broker 
need not furnish a statement to an 
individual customer regarding substitute 
payments in lieu of dividends, unless the 
broker has reason to know by the last 
day a statement may be furnished, that 
the payment received is in lieu of a 
capital gain dividend, an exempt- 
interest dividend, a distribution treated 
as a return of capital, or a dividend the 
receipt of which will entitle the recipient 
to claim a foreign tax credit under 
section 901.

A broker must make a determination 
of the identity of the customer whose 
securities were transferred and on 
whose behalf such broker receives 
substitute payments. With respect to 
substitute payments in lieu of tax- 
exempt interest, exempt-interest 
dividends, or other items (to the extent 
called for in a rule-related notice) the 
determination must be made by specific 
identification of the security so 
transferred. The determination with 
respect to substitute payments in lieu of 
dividends (other than exempt-interest 
dividends) may be made either by 
specific identification, by a prescribed 
method of allocation and selection, or 
by any other method preapproved by 
the Commissioner. Under the prescribed 
method of allocation and selection, the 
broker must proportionately allocate the 
transferred shares between two pools, 
one consisting of all loanable shares
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(shares of the identical type as the 
transferred shares which the brokers 
holds and which the broker is 
authorized to transfer) owned by 
customers who are individuals, and the 
other consisting of all remaining 
loanable shares, and then, if necessary, 
select which shares within each pool are 
deemed to constitute the portion of 
transferred shares allocated to the pool.

The statement required by section 
6045(d) and these regulations must be 
made on Form 1099, must cover all 
substitute payments made in a calendar 
year, and must be mailed to the 
customer no earlier than April 30 or -  
before the last payment for the calendar 
year, and no later than the last day of 
the month following the end of the 
calendar year. Brokers must report to 
the Internal Revenue Service (generally 
on magnetic media) with respect to 
statements furnished to customers.

If reporting is required by both 
sections 6042 and 6045(d) with respect to 
the same substitute payment, the 
provisions of section 6045(d) control, 
and no report or statement under section 
6042 need be made. However, in a 
situation in which the broker need not 
furnish a statement to a customer with 
respect to a substitute payment in lieu of 
a dividend solely because the customer 
is an individual, the broker may be 
required to report such payment in 
accordance with section 6042 and the 
regulations thereunder.

These temporary regulations do not 
incorporate a multiple broker exception 
(such as the one found in § 5f.6045- 
l(c)(3)(ii)), because that exception 
would eliminate reporting with respect 
to transactions entered into by a broker 
for its own account. The Service 
encourages public comment with respect 
to a multiple broker exception, and is 
particularly interested in suggestions for 
differentiating between transactions 
which brokers enter into for customers 
and transactions they enter into for their 
own accounts.

Comments are also requested 
concerning how to determine whether 
the purpose of a borrowing of tax- 
exempt securities is to cover a short 
sale.
Inapplicability of Executive Order 12291

The Treasury Department has 
determined that these temporary 
regulations are not subject to review 
under Executive Order 12291 or the 
Treasury apd OMB implementation of 
the Order dated April 29,1983.
Regulatory Flexibility Act

A general notice of proposed 
rulemaking is not required by 5 U.S.C. 
553 for temporary regulations;

Accordingly, the temporary regulations 
do not constitute regulations subject to 
the Regulatory Flexibility Act (5 U.S.C. 
Chapter 6).
Drafting Information

The principal author of these 
regulations is Bruce H. Jurist of the 
Legislation and Regulations Division of 
the Office of Chief Counsel, Internal 
Revenue Service. However, personnel 
from other offices of the Internal 
Revenue Service and Treasury 
Department participated in developing 
these regulations on matters of both 
substance and style.
Paperwork Reduction Act

The collection of information 
requirements contained in these 
regulations have been approved by the 
Office of Management and Budget 
(OMB) under section 3507 of the 
Paperwork Reduction Act (Control No. 
1545-0115).
List of Subjects in 26 CFR 1.6001-1-
1.6109-2

Income taxes, Administration and 
procedure, Filing requirements.

Adoption of Amendments to the 
Regulations

Accordingly, 26 CFR Part 1 is 
amended as follows:

PART 1—[AMENDED]

Paragraph 1. New § 1.6045-2(T) is 
added at the appropriate place. The new 
section is set forth below.

§ 1.6045-2(T) Furnishing statement 
required with respect to certain substitute 
payments (temporary).

(a) Requirement o f furnishing 
statements—[1) In general. Any broker 
(as defined in paragraph (a)(4)(ii) of this 
section) that transfers securities (as 
defined in § 1.6045-l(a}(3)) of a 
customer (as defined in paragraph
(a)(4)(iii) of this section) for use in a 
short sale and receives on behalf of the 
customer a substitute payment (as 
defined in paragraph (a)(4)(i)) shall, 
except as otherwise provided, furnish a 
statement to the customer identifying 
such payment as being a substitute 
payment.
(Approved by the Office of Management and 
Budget under control number 1545-0115)

(2) Special rule for transfers for 
broker’s own use. Any broker that 
borrows securities of a customer for use 
in a short sale entered into for the 
broker’s own account shall be deemed 
to have transferred the stock to itself 
and received on behalf of the customer 
any substitute payment made with

respect to the transferred securities, and 
shall be required to furnish a statement 
with respect to such payment in 
accordance with paragraph (a)(1) of this 
section.

(3) Special rule for furnishing 
statements to individual customers with 
respect to payments in lieu of 
dividends—(i) In general. Except as 
otherwise provided, a broker that 
receives a substitute payment in lieu of 
a dividend on behalf of a customer who 
is an individual (“individual customer”) 
need not furnish a statement to the 
customer.

(ii) Exception for certain dividends. 
Any broker that receives on behalf of an 
individual customer a substitute 
payment in lieu of—

(A) An exempt-interest dividend (as 
defined in paragraph (a)(4)(vii) of this 
section);

(B) A capital gain dividend (as defined 
in paragraph (a)(4)(vi) of this section);

(C) A distribution treated as a return 
of capital under section 301 (c)(2) or
(c)(3); or

(D) An FTC dividend (as defined in 
paragraph (a)(4) (viii) of this section) 
shall furnish a statement to the 
individual customer identifying the 
payment as being a substitute, payment 
as prescribed by this section, provided 
that the broker has reason to know not 
later than January 31 of the year 
following the year in which the payment 
was received that the payment is a 
substitute payment in lieu of an exempt- 
interest dividend, a capital gain 
dividend, a distribution treated as a 
return of capital, or an FTC dividend.

(4) Meaning o f terms. The following 
definitions apply for purposes of this 
section.

(i) The term “substitute payment” 
means a payment in lieu of—

(A) Tax-exempt interest, to the extent 
that interest has accrued on the 
obligation for the period during which 
the short sale is open;

(B) A dividend, the ex-dividend date 
for which occurs during the period after 
the transfer of stock for use in a short 
sale, and prior to the closing of the short 
sale; or

(C) Any other item specified in a rule- 
related notice published in the Federal 
Register (provided that such items shall 
be subject to the rules of this section 
only subsequent to the time of such 
publication).
For purposes of this section original 
issue discount accruing on an obligation 
(the interest upon which is exempt from 
tax under section 103) for the period 
during which the short sale is open shall 
be deemed a payment in lieu of tax- 
exempt interest.
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(ii) The term “broker" means both a 
person described in § 1.6Q45-l(a)(l) and 
a person that, in the ordinary course of a 
trade or business during the calendar 
year, loans securities owned by others.

(iii) The term “customer” means, with 
respect to a transfer of securities for use 
in a short sale, the person that is the 
record owner of the securities so 
transferred.

(iv) The term “dividend” means a 
dividend (as defined in section 316) or a 
distribution that is treated as a return of 
capital under section 301 (c)(2) or (c)(3).

(v) The term “tax-exempt interest” 
means interest to which the exception in 
section 6049 (b)(2)(B) applies.

(vi) The term “capital gain dividend" 
means a capital gain dividend as 
defined in section 852()b(3)(C) or section 
857(b)(3)(C).

(vii) The term “exempt-interest 
dividend” means an exempt-interest 
dividend as defined in section 
852(b)(5)(A).

(viii) The term “FTC dividend” means 
a dividend with respect to which the 
recipient is entitled to claim a foreign 
tax credit under section 901 (but not by 
virtue of taxes deemed paid under 
sections 902 or 960).

(5) Examples. The following examples x 
illustrate the definition of a substitute 
payment in lieu of tax-exempt interest 
found in paragraph (a)(4)(i)(A) of this 
section.

Example (1). On September 1,1984, L, a 
broker, borrows 200 State Q Bonds (the 
interest upon which is exempt from tax under 
section 103) held in street name for customer 
R and transfers the bonds to W for use in a 
short sale.The bonds each have a face value 
of $100 and bear 12% stated annual interest 
paid semiannually on January 1 and July 1 of 
each year. The bonds were not issued with 
original issue discount. On November % 1984, 
W closes the short sale and returns State Q ’ 
Bonds to L  On January 1,1985, L receives a 
$1200 interest payment (6% x  $100X 200 
bonds=$1200) from State Q with respect to 
R's bonds. Four hundred dollars (2 months 
: bonds Were on loan/6 months in the 
[interest period =  Vs x  $1200=$400) of the 
interest payment represents accrued interest 
on the obligations for the period during which 
toe short sale was open, and is a substitute 
payment in lieu of tax-exempt interest within 
toe meaning of paragraph (a)(4)(i)(A) of this 
section. L must furnish a statement under 
paragraph (a) of this section to R for calendar 
year 1985 with respect to the $400 substitute 
Payment - ^

Example (2). Assume the same facts as in 
Example (1), except that W closes the short 
»ale on February 1,1985. On January 1,1985,
E receives a $1200 payment from W with 
respect to R’s bonds. Eight hundreci dollars (4 
Months the bonds were on loan prior to 
January l, 1985/6 months in the interest 
Period=%  x  $1200=$800) of the payment 
represents accrued interest on the obligation 
or the period during which the short sale

was open, and is a substitute payment in lieu 
of tax-exempt interest. On July 1,1985 L 
receives another $1200 payment from State Q. 
Two hundred dollars (1 month the bonds 
were on loan after December 31,1984/6  
months in the interest period =  Vi x  $1200=  
$200) of the payment represents accrued 
interest on the obligation for the period 
during which the short sale was open, and is 
a substitute payment in lieu of the tax- 
exempt interest Because both payments are 
received by L in 1985, L must furnish a 
statement under paragraph (a) of this section 
to R for that year with respect to both 
payments.

(b) Exceptions—(1) Minimal 
payments. No statement is required to 
be furnished under section 6045(d) or 
this section to any customer if the 
aggregate amount of the substitute 
payments received by a broker on 
behalf of the customer during a calendar 
year for which a statement must be 
furnished is less than $10.

(2) Exem pt recipients—(i) In general.
A statement shall not be required to be 
furnished with respect to substitute 
payments made to a broker on behalf 
of—

(A) An organization exempt from 
taxation under section 501(a),

(B) An individual retirement plan,
(C) The United States, a possession of 

the United States, or an instrumentality 
or a political subdivision or a wholly- 
owned agency of the foregoing,

(D) A State, the District of Columbia, 
or a political subdivision or a wholly- 
owned agency or instrumentality of 
either of the foregoing,

(E) A foreign government or a political 
subdivision thereof, or

(F) An international organization.
(ii) Determination o f whether a person 

is described in paragraph (b)(2)(i) o f 
this section. The determination of 
whether a person is described in 
paragraph (b)(2)(i) of this section shall 
be made in the manner provided in 
§ 5f.6045—1(c) (3)(i)(B) of the Temporary 
Income Tax Regulations under the Tax 
Equity and Fiscal Responsibility Act of
1982.

(3) Exempt foreign persons. A 
statement shall not be required to be 
furnished with respect to substitute 
payments made to a broker on behalf of 
a person that is an exempt foreign 
person as described in § 1.6G45-l(g).

(c) Form o f statement. A broker shall 
furnish the statement required by 
paragraph (a) of this section on Form 
1099. The statement must show the 
aggregate dollar amount of all substitute 
payments received by the broker on 
behalf of a customer (for which the 
broker is required to furnish a 
statement) during a calendar year, and 
such other information as may be 
required by Form 1099. A statement

shall be considered to be furnished to a 
customer if it is mailed to the customer 
at the last address of the customer 
known to the broker.

(d) Time for furnishing statements. A 
broker must furnish the statements 
required by paragraph (a) of this section 
for each calendar year. Such statements 
shall be furnished after April 30th of 
such calendar year but in no case before 
the final substitute payment for the 
calendar year is made, and on or before 
January 31 of the following calendar 
year.

(e) When substitute payment deem ed  
received. A broker is deemed to have 
received a substitute payment on behalf 
of a customer when the amount is paid 
or deemed paid to the broker (or as it 
accrues in the case of original issue 
discount deemed a payment in lieu of 
tax-exempt interest).

(f) Identification o f custom er and 
recordkeeping with respect to substitute 
payments—(1) Payments in lieu o f tax- 
exempt interest and exempt-interest 
dividends. A broker that receives 
substitute payments in lieu of tax- 
exempt interest, exempt-interest 
dividends, or other items (to the extent 
specified in a rule-related notice 
published pursuant to paragraph
(a)(4)(i)(C) of this section) on behalf of a 
customer and is required to furnish a 
statement under paragraph (a) of this 
section must determine the identity of 
the customer whose security was 
transferred and on whose behalf the 
broker received such substitute 
payments by specific identification of 
the record owner of the security so 
transferred. A broker must keep 
adequate records of the determination 
so made.
(Approved by the Office of Management and 
Budget under control number 1545-0115.)

(2) Payments in lieu o f dividends 
other than exempt-interest dividends— 
(i) Requirements and methods. A broker 
that receives substitute payments in lieu 
of dividends other than exempt-interest 
dividends on behalf of a customer and is 
required to furnish a statement under 
paragraph (a) of this section must make 
a determination of the identity of the 
customer whose stock was tranferred 
and on whose behalf such broker 
receives substitute payments. Such 
determination must be made as of the 
record date with respect to the dividend 
distribution, and must be made in a 
consistent manner by the broker in 
accordance with any of the following 
methods:

(A) Specific identification of the 
record owner of the tranferred stock;
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(B) The method of allocation and 
selection specified in paragraph (f}(2)(ii) 
of this section; or

(C) Any other method, with the prior 
approval of the'Commissioner.
A broker must keep adequate records of 
the determination so made.

(ii) M ethod o f allocation and 
selection—(A) Allocation to individual 
and nonindividual pools. With respect 
to each substitute payment in lieu of a 
dividend received by a broker, the 
broker must allocate the transferred 
shares [i.e., the shares giving rise to the 
substitute payment) among all shares of 
stock of the same class and issue as the 
transferred shares which the broker 
holds (or has transferred in a 
transaction described in paragraph
(a)(1) of this section) and is authorized 
by its customers to transfer (“loanable 
shares”). The broker must make the 
allocation between two pools, one 
consisting of the loanable shares of all 
individual customers (the “individual 
pool”) and the other consisting of the 
loanable shares of all nonindividual 
customers (the “non-individual pool”). 
The transferred shares must be 
allocated to the individual pool in the 
same proportion that the number of 
loanable shares held by individual 
customers bears to the total number of 
loanable shares available to the broker. 
Similarly, the transferred shares must be 
allocated to the nonindividual pool in 
the same proportion that the number of 
loanable shares held by nonindividual 
customers bears to the total number of 
loanable shares available to the broker.

(B) Selection o f deem ed transferred 
shares within the nonindividual pool. 
The broker must select which shares 
within the nonindividual pool are 
deemed transferred for use in a short 
sale (the "deemed transferred shares”). 
Selection of deemed transferred shares 
may be made either by purely random 
lottery or on a first-in-first-out (“FIFO”) 
basis.

(C) Selection o f deem ed transferred 
shares within the individual pool. The 
broker must select which shares within 
the individual pool are deemed 
transferred shares (in the manner 
described in the preceding paragraph) 
only with respect to substitute payments 
as to which a statement is required to be 
furnished under paragraph (a)(2) (ii) of 
this section.

(3) Examples. The following examples 
illustrate the identification of customer 
rules of paragraph (f)(2):

Example (1). A, a broker, holds X 
corporation common stock (of which there is 
only a single class) in street name for five 
customers: C, a corporation; D, a partnership; 
E, a corporation; F, an individual; and G, a 
corporation. C owns 100 shares of X stock, D

owns 50 shares of X stock, E owns 100 shares 
of X stock, F owns 50 shares of X stock, and 
G owns 100 shares of X stock. A is authorized 
to loan all of the X stock of C, D, E, and F. G, 
however, has not authorized, A to loan its X 
stock. A transfers 150 shares of X stock to H 
for use in a short sale on July 1,1985. A 
dividend of $2 per share is declared with 
respect to X stock on August 1,1985, payable 
to the owners of record as of August 15,1985 
(the “record” date). A receives $2 per 
transferred share as a payment in lieu of a 
dividend with respect to X stock or a total of 
$300 on September 15,1985. H closes the 
short sale and returns X stock to A on 
January 2,1986. A’s records specifically m 
identify the owner of each loanable share of 
stock held in street name? From A’s records it 
is determined that the shares transferred to H 
consisted of 100 shares owned by C, 25 
shares owned by D, and 25 shares owned by
F. The substitute payment in lieu of dividends 
with respect to X stock is therefore attributed 
to C, D and F based on the actual number of 
their shares that were transferred to H. 
Accordingly, C receives $200 (100 shares X  
$2 per share), and D and F each receive $50 
(25 shares each x  $2 per share). A must 
furnish statements identifying the payments 
as being in lieu of dividends to both C and D, 
unless they are exempt recipients as defined 
in paragraph (b)(2) of this section or exempt 
foreign persons as defined in paragraph (b)(3) 
of this section. Assuming that A has no 
reason to know by January 31,1986, that the 
dividend paid by X is of a type described in 
paragraph (a) (3) (ii)(A)—(D) of this section, A 
need not furnish F with a statement under 
section 6045(d) because F is an individual. 
(However, A may be required to furnish F 
with a statement in accordance with section 
6042 and the regulations thereunder. See 
paragraph (h) of this section.) By recording 
the ownership of each share transferred to H, 
A has complied with the identification 
requirement of paragraph (f)(2) of this 
section.

Example (2). Assume the same facts as in 
example (1), except that A’s records do not 
specifically identify the record owner of each 
share of stock. Rather, all shares of X stock 
held in street name are pooled together.
When A receives the $2 per share payment in 
lieu of a dividend, A determines the identity 
of the customers to which the payment 
relates by the method of allocation and 
selection prescribed in paragraph (f)(2)(ii) of 
this section. First, the transferred shares are 
allocated proportionately between the 
indvidual pool and the nonindividual pool. 
One-sixth of the transferred shares or 25 
shares are allocated to the individual pool (50 
loanable shares owned by individuals/300 
total loanable shares =  Ye; Ye X 150 transferred 
shares=25 shares). Assuming A has no 
reason to know by January 31,1986, that the 
payment is in lieu of a dividend of a type 
described in paragraph (a)(3)(ii)(A)-(D) of 
this section, no selection of deemed 
transferred shares within the individual 
customer pool is required. (However, A may 
be required to furnish F with a statement 
under section 6042 and the regulations 
thereunder. See paragraph (h) of this section.) 
Five-sixths of the transferred shares or 125 
shares are allocated to the nonindividual

pool (250 loanable shares owned by 
nonindividuals/300 total loanable shares=% ; 
% X150 transferred shares=125 shares). A 
must select which 125 shares within the 
nonindividual pool are deemed to have been 
transferred. Using a purely random lottery, A 
selects 100 shares identified as being owned 
by C, and 25 shares identified as being 
owned by D. Accordingly, A is deemed to 
have transferred 100 shares and 25 shares 
owned by C and D respectively, and received 
substitute payments in lieu of dividends of 
$200 (100 shares X  $2 per share) and $50 (25 
shares X  $2 per share) on behalf of C and D 
respectively. A must furnish statements to 
both C and D identifying such payments as 
being in lieu of dividends unless they are 
exempt recipients as defined in paragraph 
(b)(2) of this section or exempt foreign 
persons as defined in paragraph (b)(3) of this 
section. A has complied with the 
identification requirement of paragraph (f)(2) 
of this section.

(g) Reporting by brokers—(1) 
Requirement o f reporting. Any broker 
required to furnish a statement under 
paragraph (a) of this section shall report 
on Form 1096 showing such information 
as may be required by Form 1096, in the 
form, manner, and number of copies 
required by Form 1096. With respect to 
each customer for which a broker is 
required tp furnish a statement, the 
broker shall make a return of 
information on Form 1099, in the form, 
manner and number of copies required 
by Forfti 1099.
(Approved by the Office of Management and 
Budget under control number 1545-0115.)

(2) Use o f magnetic media. Brokers 
not receiving an undue hardship 
exception under paragraph (1)(2) of
§ 1.6045-1 shall file the returns required 
by this paragraph on magnetic media in 
accordance with paragraph (1)(1) of 
§1.6045-1.

(3) Time and place o f filing. The 
returns required under this paragraph (g) 
for any calendar year shall be filed after 
September 30 of such year, but not 
before the final substitute payment for 
the year is received by the broker, and 
on or before February 28 of the 
following year with any of the Internal 
Revenue Service Centers, the addresses 
of which are listed in the instructions for 
Form 1096.

(h) Coordination with section 6042. In 
cases in which reporting is required by 
both sections 6042 and 6045(d) with 
respect to the same substitute payment 
in lieu of a dividend, the provisions of 
section 6045(d) control, and no report or 
statement under section 6042 need be 
made. If reporting is not required under 
section 6045(d) with respect to a 
substitute payment in lieu of a dividend, 
a report under section 6042 must be . 
made if required in accordance with the
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rules of section 6042 and the regulations 
thereunder. Thus, if a broker receives a 
substitute payment in lieu of a dividend 
on behalf of an individual customer and 
the broker does not have reason to 
know by January 31 of the year 
following the year in which the payment 
is received that the payment is in lieu of 
a dividend of a type described in 
paragraph (a)(3)(ii)(A)-(D) of this 
section, the broker must report with 
respect to the substitute payment if 
required in accordance with section 6042 
and the regulations thereunder.

(1) Effective date. These regulations 
apply to substitute payments received 
by a broker after December 31,1984.

Par. 2. Paragraph (a)(2) of § 1.6042-3 is 
amended by adding the following 
sentence to the end thereof.

§ 1.6042-3 Dividends subject to reporting.
(a)* * *
(2) * * * See § 1.6045-2(T)(h) for 

coordination of the reporting 
requirements under sections 6042 and 
6045(d) with respect to payments in lieu 
of dividends.
* * * * *

Par. 3. Paragraph (a)(5) of § 1.6049-5 is 
amended by adding the following 
sentence to the end thereof.

§ 1.6043-5 Interest and original issue 
discount subject to reporting after 
December 31,1982.

(a) * * *
(5) * * * See § 1.6045-2(T) for 

reporting requirements with respect to 
payments in lieu of tax-exempt interest 
* * * * *

There is a need for immediate 
guidance with respect to the provisions 
contained in this Treasury decision. For 
this reason, it is found impracticable to 
issue if with notice and public procedure 
under subsection (b) of section 553 of 
Title 5 of the United States Code or 
subject to the effective date limitation of 
subsection (d) of that section.

This Treasury decision is issued under 
the authority contained in sections 6045 
and 7805 of the Internal Revenue Code 
of 1954 (98 Stat. 699, 26 U.S.C. 6045, 68A 
Stat. 917, 26 U.S.C. 7805).
Roscoe L. Egger, Jr.,
Commissioner o f Internal Revenue.

Approved: October 15,1984.

Ronald A. Pearlman,
Acting Assistant Secretary o f the Treasury.
PR Doc. 84-28087 Filed 10-23-84; 8:45 am]
BILLING CODE 4830-01-M

Bureau of Alcohol, Tobacco and 
Firearms

27 CFR Part 9

[T.D. ATF-187; Ref: Notice No. 418]

Alexander Valley Viticultura! Area

AGENCY: Bureau of Alcohol, Tobacco, 
and Firearms, Treasury.

ACTION: Final rule, Treasury Decision.

SUMMARY: This final rule establishes a 
viticultural area located in northern 
Sonoma County, California, named 
“Alexander Valley.” The viticultural 
area established by this final rule 
extends south from the Sonoma- 
Mendocino County line to the general 
vicinity of the peak known as Chalk 
Hill. This final rule is the result of 
petitions submitted by two local grape/ 
wine industry groups, the Appellation 
Committee and an unnamed group, and 
the written and oral comments received 
by ATF regarding establishment of the 
viticultural area. The establishment of 
the viticultural area and the subsequent 
use of its name as an appellation of 
origin on wine labels and in wine 
advertisements will allow wine 
producers to claim a distinction as to the 
origin of the grapes from which their 
wine is made and will help consumers 
better identify the wines they may 
purchase.

EFFECTIVE DATE: November 23,1984.
FOR FURTHER INFORMATION CONTACT:
Jim Whitley, Regulations and 
Procedures Division, Bureau of Alcohol, 
Tobacco, and Firearms, 1200 
Pennsylvania Avenue, NW.,
Washington, DC 20226 (202-566-7531).
SUPPLEMENTARY INFORMATION:
I. Background

A. History
B. Regulatory Criteria
C. Petitions and Proposed Areas
D. Notices
E. Comments

II. Decision
III. Evidence

A. Name
B. Boundary
C. Geographical Features
D. Boundary Modifications

IV. Additional Information
A. Miscellaneous
B. Regulatory Flexibility Act
C. Executive Order 12291
D. List of Subjects in 27 CFR Part 9
E. Paperwork Reduction Act
F. Drafting Information

V. Authority and Issuance ,

I. Background
A. History

On August 23,1978, the Bureau of 
Alcohol, Tobacco, and Firearms (ATF) 
published Treasury Decision ATF-53 (43 
FR 36672, 54624) revising regulations in* 
27 CFR Part 4. The revised regulations 
allow the establishment of definite 
viticultural areas and the use on wine 
labels and in wine advertisements of 
approved viticultural area names as 
appellations of origin.

On October 2,1979, ATF published 
Treasury Decision ATF-60 (44 FR 56692) 
adding 27 CFR Part 9, American 
Viticultural Areas, to the Code of 
Federal Regulations. Each viticultural 
area approved under 27 CFR Part 4 for 
use on American wine as an appellation 
of origin is listed in 27 CFR Part 9.
B. Regulatory Criteria

In 27 CFR 4.25a(e)(l), an American 
viticultural area is defined as a 
delimited grape growing region 
distinguishable by geographical 
features. The procedure for establishing 
an American viticultural area is listed in 
27 CFR 4.25a(e)(2). Any interested 
person may petition ATF to establish a 
grape growing region as an American 
viticultural area. The petition should 
contain a visual and verbal 
representation of the boundaries. In 
addition, it must substantiate that the 
criteria for establishment of a 
viticultural area are satisfied. 
Consequently, the petition should 
contain the following information—

(1) Evidence that the name of the 
viticultural area is locally and/or 
nationally known as referring to the 
area specified in the petition;

(2) Historical or current evidence that 
the boundaries of the viticultural area 
are as specified in the petition; and

(3) Evidence relating to the 
geographical features (climate, soil, 
elevation, physical features, etc.) which 
distinguish the viticultural features of 
the proposed area from surrounding 
areas.

C. Petitions and Proposed Areas
In 1981, the Appellation Committee 

and an unnamed group (hereinafter 
referred to respectively as Group A and 
Group B) petitioned ATF for 
establishment of a viticultural area in 
northern Sonoma County, California, to 
be known as “Alexander Valley.”

The areas proposed by the petitioners 
for establishment as the viticultural area 
lie north of the town of Healdsburg in 
one of the geologic depressions or 
valleys formed by the Russian River. 
These proposed areas comprise an area
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extending south from the Sonoma- 
Mendocino County line to the vicinity of 
the peak known as Chalk Hill. I'he 
proposals Of Croup A and Group B 
represent, respectively, the viewpoints 
of grape and wine industry members in 
die southern and northern portions of 
this area concerning establishment of an 
Alexander Valley viticultural area.

Group A proposed an area extending 
northwest from the peak known as 
Chalk Hill to just south of the town of 
Asti. Approximately 11,000 of the 35,000 
acres encompassed by this proposal are 
used for viticulture. Group B proposed 
an area encompassing the area 
proposed by Group A and an adjoining 
area extending northward to the 
Sonoma-Mendocino County line. 
Approximately 1,700 of the additional
31,000 acres encompassed by this 
proposal are used for viticulture.
D. Notices

In response to the petitions, ATF 
published Notice No. 418 (47 FR 362213 
on August 19,1982, proposing 
establishment of an Alexander Valley 
viticidturai area. The notice ¡detailed the 
proposals of the petitioners and 
requested comments. ATF received 
seven comments in response to the 
notice, in consideration of the ¡comments 
received, ATF ¡determined that the 
public interest would best be served by 
holding a public ¡hearing on the matter. 
Pursuant I d  Notice No. 444 ¡(47 FR 57974), 
published on December 29,1982, ATF 
held a hearing on January 24,1983, in 
Santa Rosa, California, concerning 
establishment of the viticultural area. 
ATF heard oral comments horn 29 
persons and received 43 written 
comments during the post-hearing 
comment period.
E. Comments

ATF received no information foom any 
source indicating opposition to the 
establishment of the viticultural area. 
However, numerous commenters 
expressed strong views of «support or 
opposition concerning the boundaries 
proposed for the viticultural area. 
Moreover, several commenters 
submitted substantive evidentiary 
information pertaining to the name, 
boundaries, and geographical features of 
the proposed areas. In-addition, three 
commenters in two separate proposals 
petitioned for the inclusion within the 
viticultural area of an additional two 
areas.
II. Decision

After extensive consideration of the 
evidence and comments presented 
regarding establishment of an 
Alexander Valley viticultural area, ATF

finds that the general area encompassed 
within the boundaries proposed by 
Group B merits establishment as die 
Alexander Valley viticultural area.

Although we recognize there is 
evidence which would support both 
groups of petitioners in this matter, ATF 
finds that the greater weight of evidence 
supports the Group B proposal. ATF 
finds that the general area encompassed 
within the boundaries proposed by 
Group B is locally and nationally 
referred to as Alexander Valley. In our 
view, Group B adequately demonstrated 
that their preposed-area reflects the 
current definition of Alexander Valley. 
Further, the evidence clearly established 
that the geographical features which 
distinguish the viticultural features in 
the Group A area and the additional 
area proposed by Group B are virtually 
analogous. While there are differences, 
ATF folds there is insufficient evidence 
to indicate that these differences 
distinguish the proposed areas from one 
another. In addition, ATF folds that the 
Group B area possesses viticultural 
features different from the remaining 
surrounding areas winch are 
distinguished by geographical features.

Based Dn the information currently aft 
our disposal, ATF finds that the 
definition of a viticultural area 
contained in 27 CSFR 4.25a Je)(l) and the 
criteria listed in 27 CFR 4.25a (e)(2) for 
establishment of viticultural areas are 
satisfied by the Group B proposal. 
Accordingly, the general area proposed 
by Group B is established by this final 
rule as the Alexander Valley viticultural 
area.

The viticultural area established by 
this final rale generally corresponds to 
the area proposed by Group B. However, 
their proposed boundaries are modified 
to exclude several mountainous areas 
and to include am area proposed by a  
commenter. The specific boundaries 
recognized for the viticultural area may 
be found at 27 CFR 9.53.
III. Evidence

The following summarizes the 
evidence on which this final role is 
based. As applicable, the petitions, 
comments, and public hearing transcript 
and exhibits are cross referenced. ThiB 
is indicated by parenthetical notations 
such as (Tr. pg. ***), (Hearing ex. ***), 
etc.
A. Name

Both groups of petitioners submitted 
evidence width clearly established that 
there exists an area in northern Sonoma 
County, California, with a substantial 
viticultural industry, known both 
historically and currently as the 
Alexander Valley. (Tr. pgs. 21-22,114.)

The only dispute regarding the name 
Alexander Valley concerns the specific 
boundaries of the viticultural area 
known by that name. Accordingly, ATF 
finds, based on the evidence, that both 
groups of petitioners satisfied foe 
criteria of 27 CFR 4.25a (e}(2j{i) 
concerning the name of the viticultural 
area.
B. Boundary

Group A maintains that their 
proposed area reflects the definition of 
Alexander Valley as it has existed for 
nearly 100 years and as recognized 
locally and nationally. They further 
contend that foe additional area 
encompassed under foe Group B 
proposal is not within foe boundaries of 
the area historically and currently 
recognized as Alexander Valley. 
(Comment 7—Ltrs. dtd. 9/21/82, Tr. pgs. 
14-*5.j

In support of this claim, Group A 
submitted a report prepared for them by 
Mr. William F, Heintz, a wine historian, 
which discusses the geographic 
relationship o i Cloverdale, foe largest 
town in the additional area proposed by 
Group B, to the Alexander Valley. 
(Comment 7.) In addition, Mr. Heintz 
commented at foe hearing in support of 
the Group A proposal. (Tr. pgs. 20-37.)

Through excerpts from late 19fo and 
early 20th century publications and 
documents, foe report established two 
primary ‘sets of historical boundaries for 
the Alexander Valley. (Report pgs. 1-18.) 
In the early 19th century, foe valley was 
defined as the lands on the east side of 
the Russian River extending from foe 
northeastern boundary of the Sotoyome 
land grant to the immediate vicinity of 
the present day Chalk Hill Road, or the 
holdings of Cyrus Alexander. By-the 
te n  of foe century, foe boundaries had 
expanded northward to foe vicinity of 
foe town of Gey serviUe and westward 
across foe Russian River. (Tr. pgs. 22,24.) 
Mr. Heintz contends there has not bees 
much change in foe boundaries of the 
Alexander Valley since »then. (Tr. pg.
30.) The report then effectively 
established that neither Cloverdale 
residents, nor Italian Swiss Colony, the 
largest winery in foe additional area 
proposed by Group B, refer to 
themselves as being in the Alexander 
Valley. (Report pgs. 13-74.) Mr. Heintz 
contends this demonstrates foal foe 
general public concept c l  Alexander 
Valley does not include the additional 
area proposed by Group B. (Tr. pgs. 15- 
17.) In the report and an his hearing 
comments, Mr. Heintz concluded that 
the original public concept of Alexander 
Valley expanded over the years to 
include the area around Geyserville.
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However, he further concluded it never 
extended as far north as the area 
proposed by Group B. (Report pg. 77, Tr. 
pgs. 15, 21-26.)

In 1973, Simi Winery, then under the 
ownership of Mr. Russell Green, 
received ATF approval to use Alexander 
Valley as an appellation of origin on its 
labels. In connection with this approval, 
the “distinct designated grape and wine 
area” of Alexander Valley was defined 
and depicted as extending northward 
past Geyserville to the vicinity of the 
town of Chianti. (Group A petition, 
Schedule C.)

Group A maintains that these 
boundaries more accurately depicted 
the unique climatic and geographical 
features of the Alexander Valley 
growing region than did die holdings of 
Cyrus Alexander. In their view, these 
boundaries have become the accepted 
definition of the appellation. (Group A 
petition pg. 6.) They presented evidence 
that this definition is generally followed 
when the appellation “Alexander 
Valley” is used by vineyards and 
wineries. (Group A petition Schedule A, 
Tr. pgs. 42, 82-64.) They also maintain 
that wine enthusiasts, locally and 
nationally, currently recognize the 
“Alexander Valley” appellation as 
referring to the area encompassed by 
these boundaries. Many commenters 
also stated that they believe file area 
proposed by Group A reflects the 
definition of Alexander Valley. They 
maintain that the area is recognized by 
many local, state, and federal agencies, 
and identified in local real estate 
advertisements of Alexander Valley.

Group A acknowledges that the 1973 
boundaries have been expanded 
somewhat northward to encompass 
certain geographical features seen as 
defining a valley. (Group A petition pg.
10, Tr. pg. 42.) In addition, they 
acknowledge some may argue that the 
northwestern boundary they have 
proposed shoud be placed at Geyserville 
since this would define what some see 
as being the valley and is more 
consistent with the holdings of Cyrus 
Alexander. (Group A petition pg. 10.) 
However, they maintain their proposed 
boundaries are similar to those set forth 
in 1973 and define the area currently 
recognized by the public as Alexander 
Valley.

Group A also presented evidence of a 
proprietary interest in the name 
“Alexander Valley.” They base this 
claim on the fact that they were the first 
to use the name “Alexander Valley” as 
an appellation of origin and that through 
the time, money, and effort they have 
expended the name has become 
associated with premium quality wines 
from their proposed area. (Tr. pgs. 17, 98,

129.) In addition, they presented several 
economic reasons for not including the 
additional area proposed by Group B 
within the boundaries of the viticultural 
area. (Post-hearing comment 13.) 
However, since such arguments are not 
relevant to the criteria for establishment 
of viticultural areas, ATF did not take 
into consideration the evidence 
submitted on these points.

Group B maintains their proposed 
area accurately reflects the current 
concept of Alexander Valley. They do 
not dispute the fact that early concepts 
of Alexander Valley did not include the 
additional area encompassed under 
their proposal. (Post-hearing comment
11.) They maintain, however, that the 
concept of Alexander Valley began to 
change around the turn of the century. It 
is their contention that the. area running 
southeast of Healdsburg to north of 
Cloverdale near the town of Preston 
began to be recognized as a single 
geographical unit, i.e., a valley, and 
identified in maps and documents as 
“Alexander Valley.” (Tr. pg. 114.) 
However, they acknowledge that since 
no local need existed for an area-wide 
designation the local residents 
continued to refer to areas within the 
valley by names such as Soda Rock, 
Jimtown, Geyserville, Asti, Cloverdale, 
etc!. (Tr. pg. 114.)

In support of this contention, Group B 
submitted excerpts from an article 
entitled “Alexander Valley—A 
Productive District, Tributary to 
Healdsburg” that appeared in the 
Healdsburg Enterprise, a local 
newspaper, on October 24,1891, which 
described the valley as being about 20 
miles long. (Post-hearing comment 11.) 
They observe that a distance of 20 miles 
from the southern limit of Alexander 
Valley as defined by both groups 
extends beyond Cloverdale and includes 
the additional area they have proposed. 
Further, they note that Group A quotes 
from the same article in its petition and 
states the valley is 20 miles long. '(Group 
A petition pg. 5.) Moreover, they note 
that the United States Geological Survey 
(U.S.G.S.) 7.5 minute topographic maps 
include the additional area 
encompassed under their proposal 
within the Alexander Valley. They also 
submitted maps from several other 
sources which depict and identify their 
proposed area as Alexander Valley, e.g., 
United States Soil Conservation Service 
(U.S.S.C.S.) soil survey maps and a 
Cloverdale Chamber of Commerce map. 
(Hearing ex. 11, Post-hearing comments 
5, 27.) In addition, they presented, 
excerpts and exhibits from several 
private and Governmental studies which 
use the term Alexander Valley to

describe the entire valley. (Post-hearing 
comments 9,11.)

Furthermore, several commenters 
stated that grapes grown in the 
additional area proposed by Group B 
have been used to produces wines 
labeled with an “Alexander Valley” 
appellation. Dr. William Crowley, a 
geographer, stated in his post-hearing 
comment that “(w)ines made by 
Mirassou from Harold Smith’s vineyard 
have been labeled “Alexander Valley.” 
(Post-hearing comment 11.) Mr. Eugene 
Rege, a grower in the additional area 
proposed by Group B, implied in his 
post-hearing comment that grapes from 
his vineyard have been used in 
“Alexander Valley” wines. (Post-hearing 
comment 29.) In addition, the Operations 
Manager of Simi Winery, Mr. Jack 
Loffmark, a proponent of the Group A 
proposal, stated at the hearing that over 
the last ten years 40 tons of grapes 
grown in the additional area proposed 
by Group B have been used by Simi 
Winery in wines bearing the "Alexander 
Valley” appellation of origin. (Tr. pg. 44.) 
It was also established that a variation 
of the Alexander Valley appellation of 
origin is used in the additional area 
proposed by Group B. Mr. William 
Cordtz, the proprietor of a winery 
located in the additional area proposed 
by Group B, stated at the hearing that 
some wines produced at his winery have 
been labled with an "Upper Alexander 
Valley” appellation. (Tr. pgs. 122-123.) 
Also, many commenters stated they 
believe the additional area proposed by 
Group B is part of the Alexander Valley. 
They note that the area is identified as 
Alexander Valley in several public maps 
of Sonoma County; in local real estate 
advertisements; and by many local, 
state and federal agencies.

Under 27 CFR 4.25a(e)(2)(ii), historical 
or current evidence that the boundaries 
of the viticultural area are as specified 
in the petition is required. Based on the 
evidence, there is no dispute that the 
early concepts of Alexander Valley, as 
established by Mr. Heintz, did not 
include the additional area proposed by 
Group B, Further, there is no question 
that a concept of Alexander Valley 
based on these early concepts is 
accepted within the area proposed by 
Group A. However, the evidence also 
clearly established that a concept of 
Alexander Valley based on geographical 
considerations evolved around the turn 
of the century, and this concept, which 
corresponds to the area proposed by 
Group B, is accepted by the general 
public.

After consideration of all the evidence 
presented, ATF concluded there is 
sufficient evidence to substantiate that
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the additional area proposed by Group fi 
has been and is currently considered 
within the Alexander Valley by the 
general public. The tact that current 
non-government and Government maps, 
real estate advertisements, and 
governmental agencies include the area 
within the Alexander Valley is 
particularly persuasive. Consequently, 
ATF finds that the area encompassed 
within the boundaries proposed by 
Group B accurately reflects the grape 
growing region known as Alexander 
Valley.

Accordingly, the boundaries adopted 
for the viticultural area are basically 
those proposed by Group B. However, 
their proposed boundaries are modified 
to exclude several mountainous areas 
and to include an area proposed by a 
commenter. ATF believes die 
boundaries, as modified, satisfy the 
criteria of 27 CFR 4.25a(e)(2)(ii). These 
modifications to the boundaries are 
discussed in further detail under the 
section entitled "Boundary 
Modifications.m
C. Geographical Features

Group A contends their proposed area 
is distinguished by geographical features 
from surrounding areas. They maintain 
the physical features, climate, 
topography, and hydrologic features 
(watershed) which characterize their 
proposed area combine to produce 
unique growing conditions. (Group A 
petition pgs. 6,10.) Moreover, they claim 
the additional area encompassed by the 
Group B proposal is characterized by 
geographical features which produce 
growing conditions not experienced in 
their proposed area. (Post-hearing 
comments 3,13,18.)

They state the northern and southern 
boundaries of their proposed area are 
placed at points where the surrounding 
slopes crowd in close to the Russian 
River and the elevation rises, and that 
the boundaries correspond to 
geographical features defining a valley. 
(Group A petition pgs. 7, 8,10.) They 
maintain the “narrowings” defining the 
valley separate their proposed area from 
surrounding areas. (Tr. pg. 38.) Although 
acknowledging that the northwestern 
portion is not affected as much, they 
contend fog has a significant effect on 
the growing conditions within the area 
they proposed. They maintain their 
proposed area experiences overall 
cooler temperatures than areas to the 
north because ¿of the fog. (Group A 
petition pg. 8.)

Group B contends their proposed area 
is a generally homogeneous 
geographical entity characterized by 
relatively uniform geology, rail, climate, 
and elevation. They maintain these

geographical features combine to 
produce growing conditions which are 
similar throughout the proposed area. 
Moreover, Group B maintains that the 
area proposed by Group A and die 
additional area encompassed under 
their proposal are characterized by 
similar geographical features. In 
addition, they claim the areas are not 
distinguishable from one another on the 
basis of geographical features. In 
support of this claim, they submitted 
two reports prepared for them by Dr. 
Thomas Anderson and Dr. William K. 
Crowley, which discuss the similarity of 
geographical features between the 
proposed areas. [Group B petition, Post­
hearing comment li.)  Dr. Crowley also 
commented at the hearing in support of 
the Group B proposal. (Tr. pgs. 46-54.)

On the basis of geographical features, 
Drs. Anderson and Crowley concluded 
the area proposed by Group B is a single 
geographical unit, i.e., a valley. In their 
view, the distinct physical contrast 
between the alluvial material on the 
floor and the indurated rock on the 
surrounding uplands clearly delineates 
the valley. In addition, they contend the 
“narrowing” near Asti, which Group A 
claims defines the northern limit of 
Alexander Valley, does not constitute a 
true geologic separation. They note that 
the valley narrows at many points, but 
in no case does bedrock divide the 
valley Into separate geological units 
(valleys). In support of this contention, 
they presented a geologic map, prepared 
by the State of California, Department of 
Water Resources, which depicts a 
continuous deposit of alluvial material 
throughout the valley. In regards to 
elevation, they fed  a change of 180 feet 
over 20 miles is relatively 
inconsequential. Also, they note the 
majority of this elevation change, as 
evidenced by U.S.G.S. 7.5 minute 
topographic maps, occurs in the area 
proposed by Group A.

Further, Drs. Anderson and Crowley 
state the soils in the northern and 
southern portions of the valley, as 
evidenced by U.S.S.C.S. soil survey 
maps, primarily belong to the various 
series and phases comprising the soil 
association known as Yolo-Cortina- 
Pleasanton. They maintain the 
uniformity of distribution indicates the 
soils were derived from basically the 
same kind of alluvial parent material 
and deposited under similar geologic 
circumstances. This they contend further 
demonstrates that there is a single 
valley.

As to climate, Drs. Anderson and 
Crowley acknowledge there is an 
increase in the temperatures 
experienced as one goes from the 
southern to the northern portion of the

valley. However, they contend there is 
no abrupt temperature change from one 
part of the valley to the next. They 
presented evidence, based omheat 
summation data prepared by the 
Cooperative Extension, University of 
California, that the temperature change 
is gradual. In addition, they concluded 
that fog intrusions have a minimal effect 
on growing conditions within the valley 
due to the fact that the breakpoint for 
significant amounts of fog is outside of 
the valley to the south of Healdsburg. 
Also, they note that when fog does enter 
the valley it usually intrudes just to the 
vicinity of Geyserville. Consequently, 
only about two-thirds of the area 
proposed by Group A is affected to any 
degree fry fog. In summation, Dr. 
Anderson and Dr. Crowley both 
concluded that there are no significant 
climatic differences between the 
southern and northern portions of the 
valley.

On the basis of geographical criteria, 
ATF finds that the area proposed by 
Group A and the additional area 
encompassed under the Group B 
proposal are not distinguishable from 
one another. The evidence indicates the 
climate, soil, elevation, and physical 
features which distinguish the 
viticultural features in these areas are 
virtually the same. Although there are 
differences, AFT finds there is 
insufficient evidence to indicate that 
these differences distinguish the 
proposed areas from one another.

Further, ATF concludes, based on the 
evidence, that the area proposed by 
Group B is distinguished by viti cultural 
features from the remaining surrounding 
areas. The primary geographical feature 
that distinguishes the viticultural 
features of the area is topography. The 
general georaorphology of the area 
corresponds to geographical features 
that define a valley. Except for gaps in 
the vicinity of the town of Lytton and at 
the northern and southern ends of the 
valley where the Russian River enters 
and -exits, the valley is clearly 
delineated by the surrounding uplands. 
These uplands form raises of foothills 
which distinguish the area from the Dry 
Creek, Russian River, and Chalk Hill 
viticultural areas on the west and south. 
The area is distinguished from the 
Knights Valley viticultural area on the 
east and the Guenoc viticultural area on 
the north by the Mayacmas Mountains.

In addition, the Group B area has an 
average annual rainfall of 25-50 inches, 
temperature of 58-60 degrees F., and a 
frost-free season of 240-270 days. The 
Russian River viticultural area to the 
south has an average annual rainfall of 
25-45 inches, temperature of 54-60
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degrees F., and a frost-free season of 
240-260 days. Moreover, the surrounding 
(uplands have an average annual rainfall 
pf 30-70 inches, temperature of 54-58 
(degrees F., and a frost-free season of 
230-270 days.

Further, temperature comparison data 
indicate the area is warmer than the 
Russian River viticultural area and 
cooler than the Guenoc viticultural area 
to the north. Under the climatic region 
concept developed by Amerine and 
Winkler, the Group B area is classified 
as Region 3 and the Russian River 
viticultural area as Region 2.
! In summation, ATF finds that the 
boundaries proposed by Group B satisfy 
the criteria of 27 CFR 4.25a(e){2)(iii) by 
encompassing an area that possesses 
generally homogenous viticultural 
features different from surrounding 
areas which are distinguished by 
geographical features.

D. Boundary Modifications
The evidence indicates the 

mountainous areas encompassed by the 
eastern and northwestern boundaries 
proposed by Group B possess 
viticultural features which are 
iistinguished by geographical features 
from the rest of the proposed viticultural 
area. These mountainous areas 
experience an average annual rainfall of
13-70 inches, temperature of 54-58 
degrees F., and a frost-free season of 
233-270-days as compared to an average 
annual rainfall of 25-50 inches, 
temperature of 54-60 degrees F., and a 
frost-free season of 240-260 days for the 
valley floor. Moreover, the mountainous 
areas to the east and northwest are 
characterized by soils primarily of the 
Goulding-Toomes-Guenoc and Henneke- 
Maymen association, respectively, while 
the valley floor is characterized by soils 
af the Yolo-Cortina-Pleasanton 
association.

In addition, virtually all grapes in 
Alexander Valley are grown on the 
iralley floor, adjacent river terraces, and 
the lower slopes rising out of the valley. 
Hie U.S.G.S. 7.5 minute topographic 
maps do not depicit any vineyards in the 
mountainous areas. Further, there is no 
evidence that the name Alexander 
valley is locally and/or nationally 
riown as referring to these 
(mountainous areas, or that the historical 
or current boundaries of Alexander 
yalley have ever included these areas.
. Based on the evidence, ATF concludes 
M  the eastern and northwestern 
boundaries proposed by Group B 
Pncompass mountainous areas which lie 
outside the actual geographical and 
[^cultural limits of Alexander Valley. 
Accordingly, the viticultural area 
boundaries proposed by Group B are

modified to exclude these mountainous 
areas.

In addition, ATF received two 
proposals (hereinafter referred to as 
“BA#1” and “BA#2”) from commenters 
to include within the boundaries of the 
viticultural area two additional areas 
not part of the proposals of either Group 
A or Group B. (Ltr. dtd. 7/21/82, Post­
hearing comments 28,43.) The 
commenter in BA#1 petitioned for the 
inclusion of an area south of the town of 
Lytton along U.S. Highway 101. In 
BA#2, two commenters jointly 
petitioned for the inclusion of an area 
northeast of Healdsburg along the 
Russian River.

The commenters contend the 
proposed areas are within the 
Alexander Valley grape growing region. 
In support of this contention, they 
presented evidence that the viticultural 
features are similar. Moreover, they 
submitted evidence, consisting of wine 
labels, that grapes grown within their 
proposed areas have been marketed and 
used to produce wines labeled with an 
“Alexander Valley” appellation of 
origin. In addition, they contend the 
proposed areas have historically been 
considered a part of the Alexander 
Valley.

The evidence presented by the 
commenters, as well as evidence 
presented in the petitions and 
comments, indicate the following with 
respect to the proposed areas and the 
area proposed by Group B. Hie 
U.S.S.C.S. soil survey maps for Sonoma 
County show that Yolo-Cortina- 
Pléasanton, a soil type more or less 
uniformly distributed throughout the 
Group B area, is the primary soil type 
found in both proposed areas. Based on 
data prepared by the Cooperative 
Extension, University of California, the 
area proposed in BA#1 appears to 
exhibit climatic conditions similar to 
those found in the Group B area.
Further, this data indicates the area 
proposed in BA#2 experiences slightly 
lower temperatures and higher amounts 
of fog than the Group B area. The 
evidence also indicates that the area 
proposed in BA#1 is generally 
considered by most persons as being 
historically associated with the 
Alexander Valley. (Attachments to Ltr. 
dtd. 7/21/82.) The BA#2 proposed area 
is depicted on U.S.G.S. 7.5 minute 
topographic maps as being generally 
separated from the Group B area by a 
line of foothills ranging from 450 feet to 
nearly 800 feet in elevation. Moreover, it 
is identified as ‘Digger Bend” rather 
than Alexander Valley on these maps.
In addition, the evidence indicates that 
the BA#2 area is generally considered 
as being outside the geographical and

viticultural limits of Alexander Valley. 
(Tr. pgs. 76, 84,100,130.)

ATF finds that the evidence indicates 
the climate, soil, physical features 
distinguishing the viticultural features of 
the BA#1 area and the area proposed by 
Group B are similar. Moreover, it 
indicates the area proposed in BA#1 has 
historically been and is currently 
considered within the Alexander Valley. 
However, the evidence does not in our 
view substantiate these findings with 
respect to. the area proposed in BA#2. 
Consequently, based on the evidence, 
ATF finds that the boundaries of the 
Alexander Valley grape growing region 
include the area proposed in BA#1 and 
not the area proposed in BA#2. 
Accordingly, the viticultural area 
boundaries proposed by Group B are 
modified to encompass the BA#1 area.
IV. Additional Information
A. M iscellaneous

ATF does not wish to give the 
impression by approving the Alexander 
Valley viticultural area that it is 
approving or endorsing the quality of the 
wines from the area. ATF is approving 
this area as being distinct and not better 
than other areas. By approving the area, 
wine producers are allowed to claim a 
distinction on labels and in 
advertisements as to the origin of the 
grapes. Any commercial advantage 
gained can only be substantiated by 
consumer acceptance of Alexander 
Valley wines.

B. Regulatory Flexibility Act
The notice of proposed rulemaking 

which resulted in this final rule 
contained a certification under the 
provisions of section 3 of the Regulatory 
Flexibility Act (5 U.S.C. 605(b)), that if 
promulgated as a final rule, it would not 
have a significant impact on a 
substantial number of small entities. 
Therefore, the requirement contained in 
the Regulatory Flexibility Act (5 U.S.C. 
603, 604) for a final regulatory flexibility 
analysis does not apply to this final rule.
C. Executive Order 12291

It has been determined that this final 
rule is not a “major rule” within the 
meaning of section 1(b) of Executive 
Order 12291 issued February 17,1981 (46 
F R 13193), because it will not have an 
annual effect on the economy of $100 
million or more; it will not result in a 
major increase in costs or prices for 
consumers, individual industries, or 
Federal, State, or local government 
agencies, or geographic regions; and it 
will not have a significant adverse effect 
on competition, employment, 
investment, productivity, innovation, or
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on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or foreign 
markets.
D. List o f Subjects in 27 CFR Part 9

Administrative practices and 
procedures, Consumer protection, 
Viticultural areas, and Wine.
E. Paperwork Reduction Act

The provisions of the Paperwork 
Reduction Act of 1980, Pub. L. 96-511, 44
U. S.C. Chapter 35, and its implementing 
regulations, 5 CFR Part 1320, do not 
apply to this final rule because no 
requirement to collect information is 
imposed.
F. Drafting Information

The principal author of this final rule 
is Jim Whitley, Regulations and 
Procedures Division, Bureau of Alcohol, 
Tobacco and Firearms.
V. Authority and Issuance

Accordingly, under the authority 
contained in 27 U.S.C. 205, the Director 
is amending 27 CFR Part 9 as follows:

PART 9—AMERICAN VITICULTURAL 
AREAS

Paragraph 1. In the table of sections 
for 27 CFR Part 9, § 9.53 is added to read 
as follows:
★  * * * *

Subpart C—Approved American Viticultural 
Areas
*  *  *  *  *

9.53 Alexander Valley.
* * * * *

Par. 2. Section 9.53 is added to 
Subpart C of 27 CFR Part 9 to read as 
follows:
,* * * * *

Subpart C—Approved American 
Viticultural Areas
h 1t ★ A *

§ 9.53 Alexander Valley.
(a) Name. The name of the viticultural 

area described in this section is 
“Alexander Valley.”

(b) Approved maps. The appropriate 
maps for determining the boundaries of 
the Alexander Valley viticultural area 
are seven U.S.G.S. maps entitled:

(1) “Mark West Springs Quadrangle, 
California,” 7.5 minute series, 1958;

(2) “Mount St. Helena Quadrangle, 
California,” 7.5 minute series, 1959;

(3) “Jimtown Quadrangle, California— 
Sonoma County,” 7.5 minute series, 1955 
(Photorevised 1975);

(4) “Geyserville Quadrangle, 
California—Sonoma County,” 7.5 minute 
series, 1955 (Photorevised 1975);

(5) “Healdsburg Quadrangle,
California—Sonoma County,” 7.5 minute 
series, 1955;

(6) "Asti Quadrangle, California," 7.5 
minute series, 1959 (Photorevised 1978); 
and

(7) “Cloverdale Quadrangle, 
California,” 7.5 minute series, 1960.

(c) Boundaries. The Alexander Valley 
viticultural area is located in 
northeastern Sonoma County,
California. From the beginning point at 
the northeast comer of Section 32, 
Township 12 North (T. 12 N.), Range 10 
West (R. 10 W.), on the Asti Quadrangle 
map, the boundary runs—

(1) West along the north line of 
Sections 32 and 31, T. 12 N., R. 10 W., 
and Sections 36, 35, and 34, T. 12 N., R.
11 W., to the northwest comer of 
Section 34, on the Cloverdale 
Quadrangle map;

(2) Then south along the west line of 
Section 34 to the southwest comer 
thereof;

(3) Then southeasterly 11,750 feet in a 
straight line to the point on a peak 
identified as having an elevation of 822 
feet;

(4) Then south-southeasterly 17,400 
feet in a straight line to the southeast 
comer of Section 24, T. 11 N„ R. 11 W.;

(5) Then south-southeasterly 12,200 
feet in a straight line to the point at 38 
degrees 45 minutes/123 degrees 00 
minutes in Section 5, T. 10 N., R. 10 W.;

(6) Then easterly in a straight line 
along latitude 38 degrees 45 minutes to 
the point of intersection with the east 
line of Section 4, T. 10 N., R. 10 W., on 
the Geyserville Quadrangle’ map;

(7) Then southeasterly 5,850 feet in a 
straight line to the southwest comer of 
Section 3, T. 10. N., R. 10 W.;

(8) Then southerly along the west line 
of Section'10, T. 10 N., R. 10 W.;

(9) Then S. 74 degrees, E. 2,800 feet in 
a straight line to the northeasterly tip of 
a small lake;

(10) Then N. 57 degrees, E. 2,300 feet 
in a straight line to the southeast comer 
of Section 10, T. 10 N., R. 10 W.;

(11) Then S. 16 degrees, E. 1,800 feet in 
a straight line to the point on a peak 
identified as having an elevation of 664 
feet;

(12) Then S. 55 degrees, E. 7,900 feet in 
a straight line to the most northerly 
point on the northeasterly line of “Olive 
Hill” Cemetery, lying on the easterly 
side of a light-duty road identified as 
Canyon Road;

(13) Then southeasterly along the 
northeasterly line of “Olive Hill” 
cemetery to most easterly point thereon;

(14) Then southerly 3,000 feet along 
the meanders of the west fork of Wood 
Creek to the point lying 400 feet north of

the point on a peak identified as having 
an elevation of 781 feet;

(15) Then southerly 400 feet in a 
straight line to the point on a peak 
identified as having an elevation of 781 
feet;

(16) Then S. 50VI2 degrees, E. 15,200 
feet in a straight line to the point lying at 
the intersection of Lytton Creek with the 
township line common to T. 9 N. and T. 
10N. in R. 9 W.;

(17) Then southerly along the 
meanders of Lytton Creek to the point of 
intersection with a light-duty road 
identified as Lytton Springs Road in T. 9
N., R. 9 W.;

(18) Then easterly along Lytton 
Springs Road to the point of intersection 
with a heavy-duty road identified as 
U.S. Highway 101 (a.k.a. Redwood 
Highway), on the Jimtown Quadrangle 
map;

(19) Then southerly along U.S. 
Highway 101 to the point of intersection 
with an unnamed light-duty road 
(known locally as Chiquita Road), on 
the Geyserville Quadrangle map;

(20) Then easterly along the unnamed 
light-duty road to the point of 
intersection with an unnamed heavy- 
duty road (known locally as Healdsburg 
Avenue), on the Jimtown Quadrangle 
map;

(21) Then north-northeasterly along 
the unnamed heavy-duty road to the 
point of intersection with Lytton Road 
and a medium-duty road identified as 
Alexander Valley Road;

(22) Then east-northeasterly 3,500 feet 
in a straight line to the point on a peak 
identified as having an elevation of 447 
feet;

(23) Then easterly 5,575 feet to the 
point on a peak identified as having an 
elevation of 530 feet;

(24) Then east-southeasterly 3,950 feet 
in a straight line to the point on a peak 
identified as having ah elevation of 516 
feet;

(25) Then southeasterly 4,950 feet in a 
straight line to the point on a peak 
identified as having an elevation of 596 
feet;

(26) Then southeasterly 6,500 feet in a 
straight line to the point lying at 38 
degrees 37 minutes/122 degrees 47 
minutes 15 seconds, the intersection of 
the range line common to R. 9 W. and R. 
8 W. in T. 9 N. and latitude 38 degrees 37 
minutes 30 seconds;

(27) Then south-southeasterly 7,875 
feet in a straight line to the confluence 
of Brooks Creek with the Russian River 
in T. 9 N., R. 8 W., on the Healdsburg 
Quadrangle map;

(28) Then east-southeasterly 2,400 feet 
in a straight line to the top of a peak 
identified as Chalk Hill;
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(29) Then east-northeasterly 7,600 feet 
in a straight line to the point lying at 38 
degrees 36 minutes 20 seconds/122 
degrees 45 minutes, approximately the 
midpoint on the south line of Section 21,
T. 9 N., R. 8 W., near the peak identified 
as “Bell Mountain”;

(30) Then easterly along the soutliline 
of Section 21 to the southeast comer 
thereof, on the Mark West Springs 
Quadrangle map;

(31) Then northerly along the east line 
of Sections 21,16, and 9, T. 9 N., R. 8 W. 
to the northeast comer of Section 9, on 
the Mount St. Helena Quadrangle map;

(32) Then westerly along the north line 
of Section 9 to the northwest comer 
thereof, on the Jimtowri Quadrangle 
map;

(33) Then northwesterly 15,500 feet in 
a straight line to the northeast comer of 
Section 36, T. 10 N.. R. 9 W.;

(34) Then north-northwesterly 11,800 
feet in a straight line to the southeast 
corner of Section 14, T. 10 N., R. 9 W.;

(35) Then north-northwesterly 15,350 
feet in a straight line to the most eastern 
point on the northeastern line of the 
Tzabaco land grant;

(36) Then west-northwesterly along 
the northeastern line of the Tzabaco 
land grant to the most northerly point 
thereon, on the Geyserville Quadrangle 
map; ^

(37) Then west-northwesterly 7,250 
feet in a straight line to the point on a 
peak identified as having an elevation of 
830 feet, on the Asti Quadrangle map;

(38) Then northwesterly 13,350 feet in 
a straight line to the point on a peak 
identified as having an elevation of 1,070 
feet;

(39) Then north-northwesterly 14,750 
feet in a straight line to the point on a 
peak identified as having an elevation of 
1,301 feet;

(40) Then north-northwesterly 9,275 
feet in a straight line to the point of 
beginning.

Signed: September 14,1984.
Stephen E. Higgins,
Director.

Approved: October 9,1984.
John M. Walker, Jr.,
Assistant Secretary, Enforcem ent and 
Operations. 5
|FR Doc. 84-27837 Filed 10-23-84; 8:45 am]
BILUNG CODE 4S1G-31-M

VETERANS a d m in is t r a t io n

38 CFR Part 21

Veterans Education; Special 
Restorative Training and Specialized 
Vocational Training

AGENCY; Veterans Administration (VA).

a c t io n : Final regulations.

s u m m a r y : These regulations provide for 
replacement of the Vocational 
Rehabilitation Board by the Vocational 
Rehabilitation Panel. The Panel’s role is 
to provide consultation and technical 
assistance in evaluating and developing 
rehabilitation plans for seriously 
handicapped veterans and dependents. 
The decision-making responsibility 
which the Board formerly had is 
eliminated and reassigned to a 
counseling psychologist in the 
Vocational Rehabilitation and 
Counseling Division of VA’s Department 
of Veterans Benefits. These regulations 
will streamline the decisions being made 
regarding eligible children in special 
restorative training and eligible persons 
in specialized vocational training. 
EFFECTIVE d a t e : September 18,1984.
FOR FURTHER INFORMATION CONTACT: 
June C. Schaeffer (225), Assistant 
Director for Policy and Program 
Administration, Education Service, 
Department of Veterans Benefits, 
Veterans Administration, 810 Vermont 
Avenue, NW„ Washington, D.C. 20420 
(202) 389-2092.
SUPPLEMENTARY INFORMATION: On 
pages 1400 through 1402 of the Federal 
Register of January 11,1984 there was 
published a notice of intent to amend 
Part 21 to provide for the abolishment of 
Vocational Rehabilitation Boards.

Interested people were given 30 days 
in which to submit comments, 
suggestions, or objections regarding the 
proposal. The VA received two letters 
containing comments. One letter was 
from an association of college officials. 
The other was from an association of 
professional psychologists.

Both writers'urged that the proposal 
be adopted. One stated that streamlined 
decision-making may reduce the VA’s 
administrative costs. The other 
approved of making the decision a 
professional decision rather than a 
mixed professional and administrative 
decision. Since both writers supported 
the amended regulations, the VA is 
making them final without change.

The VA has determined that these 
regulations contain no major rules as 
that term is defined by Executive Order 
12291, entitled ‘Tederal Regulation.”
The annual effect on the economy will 
be less than $100 million. They will not 
result in any major increases in costs or 
prices for anyone. They will have no 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation or on the ability 
of United States^based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets.

The Administrator of Veteran’s 
Affairs hereby certifies that these 
regulations will not have a significant 
economic impact on a substantial 
number of small entities as they are 
defined in the Regulatory Flexibility Act 
(RFA), 5 U.S.C. 601-612. Pursuant to 5
U.S.C. 605(b), these regulations, 
therefore, are exempt from the initial 
and final regulatory flexibility analyses 
requirements of sections 603 and 604.

This certification can be made 
because these regulations afreet the 
internal organization of the VA, and, to 
a lesser extent, individual benefit 
recipients. The regulations will have no 
significant impact on small entities, i.e., 
small businesses, small, private and 
nonprofit organizations, and small 
governmental jurisdictions.

The Catalog of Federal Domestic 
Assistance number for the program 
affected by these regulations in 64.117.
List of Subjects in 38 CFR Part 21

Civil rights, Claims, Education, Grant 
programs—education, Loan programs—  
education, Reporting and recordkeeping 
requirements, Schools, Veterans, 
Vocational education, Vocational 
rehabilitation.

Approved: September 18,1984.
By direction of the Administrator.

Everett Alvarez, Jr.,
Deputy Administrator.

PART 21—VOCATIONAL 
REHABILITATION AND EDUCATION

The Veterans Administration 
proposes to amend 38 CFR Part 21 as set 
forth below:

1. In § 21.3300, the introductory text of 
paragraph (b) is revised as follows:

§ 21.3300 Special restorative training. 
* * * * *

(b) Special restorative training 
courses. The counseling psychologist, 
after consulting with the Vocational 
Rehabilitation Panel, may prescribe for 
special restorative training purposes 
courses such as—
* * * * *
(38 U.S.C. 1740)
* * * *_ *

2. In § 21.3301, the introductory 
portion of paragraph (a) and paragraphs
(b) through (d) are revised and 
paragraph (e) is added so that the added 
and revised material reads as follows:

§ 21.3301 Need.
(a) Determination o f need. When 

special restorative training has been 
requested or is being considered for a 
handicapped child, a counseling 
psychologist will obtain all information
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necessary to determine the need for and 
feasibility of special restorative training. 
After the counseling psychologist 
completes this task, he or she will refer 
the case to the Vocational 
Rehabilitation Panel. The panel will 
consider whether—
* * * * *
(38 U.S.C. 1741(a))
* * * * *

(b) Report. The Vocational 
Rehabilitation Panel will prepare a 
written report of its findings and 
recommendations as to the need for 
assistance and the types of assistance 
which should be provided. The report 
will be sent to the counseling 
psychologist.
(38 U.S.C. 1741(a))

(c) Development and implementation. 
Following consultation with the panel or 
receipt of the panel’s report, or both, the 
counseling psychologist will determine 
the need and feasibility of special 
restorative training. If an affirmative 
finding is made, an individualized, 
written plan comparable to that 
developed in cases of extended 
evaluation under 38 U.S.C. chapter 31 
will be prepared. The plan will be 
developed jointly with the eligible child 
and parent or guardian.
(38 U.S.C. 1741(a))

(d) Notification o f disallowance.
When a parent or guardian has 
requested special restorative training on 
behalf of an eligible child, and the 
counseling psychologist finds that this 
training is not needed or will not 
materially improve the child’s condition, 
the Veterans Administration will inform 
the parent or guardian in writing of the 
finding. The Veterans Administration 
will also inform the parent or guardian 
of his or her appeal rights.

(e) Reentrance after interruption. The 
case of an eligible child shall be referred 
to the panel for consideration of 
whether the eligible child may be 
permitted reentrance into special 
restorative training following 
interruption. The panel will recommend 
approval to the counseling psychologist 
if there is a reasonable expectation that 
the purpose of special restorative 
training will be accomplished. See
§ 21.3306.
(38 U.S.C. 1740)

3. In § 21.3303, paragraph (a) is 
revised as follows:

§ 21.3303 Extent of training.
(a) Length o f special restorative 

training. Ordinarily, special restorative 
training may not exceed 12 months. 
When the counseling psychologist, after

consulting with the Vocational 
Rehabilitation Panel, determines that 
more than 12 months of training is 
necessary, he or she will refer the 
program to the Director, Vocational 
Rehabilitation and Counseling Service 
for prior approval. Where the plan for a 
program of special restorative trailing 
itself (not in combination with the 
program of education) will require more 
than 45 months (or its equivalent in 
accelerated payments) the plan will be 
included in the recommendation to the 
Director, Vocational Rehabilitation and 
Counseling Service for approval.
(38 U.S.C. 1743(b))
*  *  *  *  *

4. In § 21.3304, paragraph (b)(2) is '  
revised as follows:

§ 21.3304 Assistance during training. 
* * * * *

(b) Adjustments in the training 
situation. * * *

(2) When major difficulties cannot be 
corrected, the vocational rehabilitation 
specialist will prepare a report of 
pertinent facts and recommendations for 
action by the counseling psychologist in 
consultation with the Vocational 
Rehabilitation Panel.
* * * * *

5. In § 21.3306, paragraph (b) is 
revised as follows:

§ 2 f.3306 Reentrance after interruption. 
* * * * *

(b) Referral to the counseling 
psychologist. The vocational 
rehabilitation specialist will refer the 
eligible child’s case to the counseling 
psychologist when special restorative 
training was interrupted—

(1) By reason of failure to maintain 
satisfactory conduct or progress, or

(ii) For any other reason, which 
requires corrective action, such as 
changes of place of training, change of 
course, personal adjustment, etc.

(2) The counseling psychologist will 
consult with the Vocational 
Rehabilitation Panel. If he or she 
determines that the conditions which 
caused the interruption can be 
overcome, he or she will approve the 
necessary adjustment.

(3) The counseling psychologist will 
make a finding of infeasibility if—

(i) All efforts to effect proper
v adjustment in the case have failed; and

(ii) There is substantial evidence, 
resolving any reasonable doubt in favor 
of the child (as discussed in § 3.102 of 
this chapter), that additional efforts will 
be unsuccessful.
(38 U.S.C. 1741,1743(b))

6. In § 21.3307, paragraph (a) is 
revised as follows:

§ 21.3307 “Discontinued” status.

(a) Placement in “discontinued” 
status. If reentrance from “interrupted” 
status into a program of special 
restorative training is not approved by a 
counseling psychologist under the 
provisions of § 21.3306, the vocational 
rehabilitation specialist will place the 
case in “discontinued” status.
(38 U.S.C. 1743(b))
* * * * *

7. Section 21.3331 is revised as 
follows:

§ 21.3331 Commencing date.

The commencing date of an 
authorization of a special training 
allowance will be the date of entrance 
or reentrance into the prescribed course 
of special restorative training, or the 
date the counseling psychologist 
approved the course for the eligible 
child whichever is later. See also 
§ 21.4131.
(38 U.S.C. 1742)

8. In § 21.4105, paragraph (a) is 
revised as follows:

§ 21.4105 Special training*—38 U.S.C. 
Chapter 35.

(a) Initial counseling. A counseling 
psychologist in the Vocational 
Rehabilitation and Counseling Division 
will counsel a handicapped person 
before referring the case to the 
Vocational Rehabilitation Panel 
(established under § 21.60) for 
consideration as to the person’s need for 
a course of specialized vocational 
training or special restorative training. 
After counsulting with the panel, and 
considering the panel’s report, the 
counseling psychologist will determine if 
the handicapped person needs a course 
of specialized vocational training or 
special restorative training.
(38 U.S.C. 1736,1740-1743) 
* * ' * * *

9. In § 21 .4 2 3 2 , paragraphs (a) (2) and
(3) are revised and paragraphs (a) (4) and
(d) are added so that the added and 
revised material reads as follows:

§ 21.4232 Specialized vocational training- 
38 U.S.C. Chapter 35.

(a) Eligibility requirements for 
specialized vocational training. * * *

(2) The counseling psychologist will—
(i) After consulting with the 

Vocational Rehabilation Panel, 
determine whether such a course is in 
the best interest of the eligible person; 
and

(ii) Deny the application for the 
program when the course is not in the 
eligible person’s best interest.
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(3) Both the counseling psychologist 
and the Vocational Rehabilitation Panel 
will assist in developing the program 
and a suitable educational plan, if the 
course is in the eligible person’s best 
interest.

(4) The Veterans Administration m ay. 
authorize specialized vocational training 
for an eligible child only if the child has 
passed his or her 14th birthday at the 
time training is to begin.
(38 U.S.C. 1738)
* * * * *

(d) Length o f specialized vocational 
training. When the program of 
specialized vocational training will 
exceed 45 months, the counseling 
psychologist will refer the program to 
the Director, Vocational Rehabilitation 
and Counseling Service for prior 
approval.
(38 U.S.C. 1743(b))

10. In § 21.4276, for the convenience of 
the reader, the introductory text of 
paragraph (e) is reprinted and 
paragraphs (a), (c), (d), and (e) (4) and
(5) are revised and paragraph (e)(6) is 
added so that the added and revised 
material reads as follows:

§21.4276 Special assistance— 38 U.S.C. 
Chapter 35.

(a) N eed for special assistance. (1)
The Veterans Administration will 
provide the assistance of a vocational 
rehabilitation specialist or of a 
counselor with assigned vocational 
rehabilitation specialist duties when the 
counseling psychologist determines that, 
although the eligible child does not need 
special restorative training, he or she 
will require assistance in order to 
pursue a program of education 
successfully because of—

(1) The handicapping effects of a 
physical or mental condition, or

(ii) Personal adjustment problems.
(2) The counseling psychologist will 

determine the need for this assistance, 
after consulting with the Vocational 
Rehabilitation Panel. He or she will use 
information developed in the counseling 
process, including data and opinions 
obtained from medical and other 
specialists as appropriate in the case.
(38 U.S.C. 1741)
* * * * *

(c) Recommendations. (1) The 
Vocational Rehabilitation Panel will 
prepare a report stating its 
recommendation as to—

(1) The need for assistance, and
(ii) The factors taken into account in 

arriving at the recommendation.
(2) When the panel recommends that 

assistance is needed, the panel will 
include suggestions and

recommendations relative to thé nature 
of the assistance.

(3) The report will be sent to the 
counseling psychologist.
(38 U.S.C. 1741)

(d) Duration. When the counseling 
psychologist determines, after 
consideration of the findings and 
recommendations developed in 
paragraph (c) of this section, that an 
eligible child needs assistance he or she 
will inform the parent or guardian of the 
finding and of the underlying reasons. If 
the parent or guardian concurs in the 
finding, the Veterans Administration 
will provide the indicated assistance 
until the progress and adjustment of the 
eligible child in his or her program of 
education are such that the assistance is 
no longer needed.
(38 U.S.C. 1741(a))

(e) Nature o f assistance. Assistance 
by the vocational rehabilitation 
specialist will include:
* * * ‘ * *

(4) Referring the case of an eligible 
child who is receiving assistance to the 
counseling psychologist when it appears 
that the need for special restorative 
training should be considered;

(5) Referring the case of an eligible 
person who is receiving assistance to 
the Vocational Rehabilitation Panel, 
when the panel’s advice and assistance 
is needed to resolve difficulties; and

(6) Assisting the parent or guardian in 
locating and arranging for training by an 
educational institution when the eligible 
child is homebound. Only eligible 
children who qualify for training under
§ 21.3300 may receive such training at 
home from any person or organization 
which is not an “educational 
institution.”
(38 U.S.C. 1743(a))
[FR Doc. 84-27658 Filed 10-23-64; 8:45 am]
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 147
[FR L 2687*3 ]

South Dakota Department of Water 
and Natural Resources; Underground 
Injection Control Program Approval
a g e n c y : Environmental Protection 
Agency.
a c t io n : Approval of State Program.

s u m m a r y : The State of South Dakota 
has submitted an application under 
section 1425 of the Safe Drinking Water 
Act for the approval of an Underground

Injection Control (UIC) program 
governing Class II oil and gas related 
injection wells. After careful review of 
the application the Agency has 
determined that the State’s injection 
wells program meets the requirements of 
section 1425 of the Act and, therefore, 
approves it.
e f f e c t iv e  DATE: This regulation shall be 
promulgated for purposes of judicial 
review at 1:00 p.m. eastern time on 
December 7,1984, and shall become 
effective on that date.
FOR FURTHER INFORMATION CONTACT: 
Patrick A. Crotty, Chief, Ground Water 
Section, Drinking Water Branch, Water 
Management Division, U.S. 
Environmental Protection Agency,
Region VIII, 1860 Lincoln Street, Denver, 
Colorado 80295, (303) 837-2731. Copies 
of the public participation summary for 
this action are available from the above 
address.
SUPPLEMENTARY INFORMATION: Parí C of 
the Safe Drinking Water Act (SDWA) 
provides for an Underground Injection 
Control (UIC) program. Section 1421 of 
the SDWA requires the Administrator to 
promulgate minimum requirements for 
effective State programs to prevent 
underground injection which endangers 
drinking water sources. The 
Administrator is also to list in the 
Federal Register each State for which in 
his judgment a State UIC program may 
be necessary. Each Sthte listed shall 
submit to the Administrátor an 
application which contains a showing 
satisfactory to the Administrator that 
the State: (i) Has adopted after 
reasonable notice and public hearings, a 
UIC program which meets the 
requirements of regulations in effect 
under section 1421 of the SDWA; and (ii) 
will keep such records and make such 
reports with respect to its activities 
under its UIC program as the 
Administrator may require by 
regulations. After reasonable 
opportunity for public comment, the 
Administrator shall by rule approve, 
disapprove or approve in part and 
disapprove in part, the State’s UIC 
program.

The State of South Dakota was listed 
as needing a UIC program on June 19, 
1979 (44 FR 32588). The State of South 
Dakota submitted a complete 
application for Class II injection wells 
on January 26,1984. The UIC program 
governing this class of well, which we 
are approving today under section 
1425, will be administered by the South 
Dakota Department of Water and 
Natural Resources. On May 21,1984,
EPA published notice of its receipt of the 
application, announced the availability


