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§ 569.3 Implementation of the right of 
independent action in tariff filing.It is the policy of the Federal Maritime Commission to promptly resolve any controversies concerning the right of members of rate fixing agreements approved under section 15 of the Shipping Act, 1916, to take independent rate action pursuant to provisions of such agreements and to have such action implemented by amendment of the conference tariff on file with the Commission. In instances where there is a difference of opinion as to the tariff filing obligations or rights of agreement parties, a Commission determination will be made upon submission of the matter to the Commission. The submission may be made by any party to the agreement in accordance with § 502.69 of this chapter.

Note.—In accordance with 44 U.S.C. 
3506(c)(5), any information request or 
requirement in this part is not subject to the 
requirements of section 3507(f) of the 
Paperwork Reduction Act, because there are 
nine or fewer respondents.By the Commission.
Francis C. Humey,
Secretary.[FR Doc. 84-25836 Filed 9-28-64; 6:45 ami BILLING CODE 6730-01-»*
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DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation 
and Enforcement

30 CFR Part 942

Surface Coal Mining and Reclamation 
.Operations Under a Federal Program 
for Tennessee
a g e n c y : Office of Surface Mining Reclamation and Enforcement, Interior. 
a c t io n : Final rule.
s u m m a r y : The Office of Surface Mining Reclamation and Enforcement (OSM) of the Department of the Interior promulgates a Federal program for regulation of coal exploration and surface coal mining and reclamation operations on non-Federal and non- Indian lands in the State of Tennessee. This includes the surface operations and impacts incident to underground coal mining. This program is necessary in order to regulate surface coal mining activities because of the State’s repeal of the Tennessee Coal Surface Mining Act and regulations effective October 1, 1984.OSM  also withdraws approval of the Tennessee regulatory program and separately has proposed to suspend Tennessee’s Abandoned Mine Land Reclamation Plan. Approval of the State’s regulatory program and Reclamation Plan on August 10,1982, provided the State with exclusive responsibility for regulating surface coal mining activities and administering a reclamation program for restoring land and water resources adversely affected by past mining practices. The Federal Surface Mining Act, however, makes continued funding for the Reclamation Plan contingent on the State having an approved regulatory program.
EFFECTIVE DATE: October 1,1984.
FOR FURTHER INFORMATION CONTACT: James A. Curry, Field Office Director, OSM, 530 Gay Street, S.W ., Knoxville, TN 37902 (Telephone: (615) 673-1504); and Murray Newton, Chief, Branch of Regulatory Programs, Office of Surface Mining, Room 222,1951 Constitution Avenue, N.W ., Washington, DC 20240 (Telephone: (202) 343-5361). 
SUPPLEMENTARY INFORMATION: This rulemaking is being made effective October 1,1984 without the delayed effective date provided for by the Administrative Procedure Act, 5 U.S.C. 553. The repeal of the Tennessee Coal Surface Mining Act and regulations takes effect on October 1,1984. Unless the Tennessee Federal program were made effective on that date, there would be no law governing coal mining in

Tennessee. Therefore, OSM  is making this Federal program effective on October 1,1984, in order to avoid such a regulatory vacuum.To assist the reader, this preamble is arranged as follows'.
I. W ith d r a w a l o f  S ta te  P ro gra m  A p p r o v a l

A .  W ith d r a w a l o f  R e g u la to r y  P ro gra m  
A p p r o v a l

B . P ro p o se d  S u s p e n s io n  o f  A b a n d o n e d  
M in e  L a n d  P la n

II. F e d e r a l P ro gra m s G e n e r a lly
III . T e n n e s s e e  F e d e r a l P ro gra m

A . F e d e r a l/ S ta te  P ro gra m  In te r fa c e  a n d  
T r a n s itio n

B . C o n te n t  a n d  O r g a n iz a tio n  o f  th e  
P ro gra m

C .  D is c u s s io n  o f  P ro gra m  a n d  D is p o s itio n  
o f  C o m m e n ts

I V . O th e r  In fo rm a tio n

I. Withdrawal of State Program 
Approval
A . W ithdrawal o f Regulatory Program 
ApprovalOn August 10,1982, the State of Tennessee received conditional approval of its permanent regulatory program. 47 FR 34753. On April 8,1983, and again on August 17,1983, the Director of OSM  notified the Governor of Tennessee of problems identified in the State’s implementation, maintenance and enforcement of its program, and sought corrective measures pursuant to 30 CFR Part 733. See the notice of public hearing at 48 FR 22541 (May 19,1983). The State subsequently failed to adequately indicate its intent and capability to implement, maintain and enforce its regulatory program. By final rulemaking notice published on April 18, 1984 (49 FR 15496), OSM  assumed direct Federal enforcement of the inspection and enforcement portions of the Tennessee regulatory program pursuant to 30 CFR 733.12 because of the State’s failure to adequately implement certain parts of its program. The Tennessee statute and pertinent program regulations that OSM  would be enforcing appeared in the Federal Register on May 18,1984 (49 FR 21140).By the State’s action on May 16,1984, most of the Tennessee Coal Surface Mining Law of 1980, Tennessee Code Annotated 59-8-301—59-8-339, was •repealed effective October 1,1984. The legislation also repealed the implementing regulations for the regulatory program effective the same date. With the State’s action, Secretarial withdrawal of State regulatory program approval became a formality. Under Section 503(a)(1) of the Surface Mining Control and Reclamation Act of 1977 (“SM CRA” or the “Act”), 30 U.S.C. 1253(a)(1), to achieve and retain primacy a coal-producing State must have a law

which provides for the regulation o f. sürface coal mining and reclamation operations in accordance with the Act. Pursuant to 30 CFR 733.12(g), the Secretary is to withdraw program approval if the failure of the State to administer or enforce its program cannot be remedied by substitution of Federal enforcement of the program. The State’s failure to have a surface mining law cannot be cured merely by substitution of Federal enforcement.Therefore, OM S today withdraws approval of the Tennessee permanent regulatory program in full effective October 1,1984. On and after that date, OSM  will be the regulatory authority in Tennessee.
B. Proposed Suspension o f Abandoned 
M ine Land PlanTitle IV of the Surface Mining Act establishes an Abandoned Mine Land (AML) program for the purposes of reclaiming and restoring land and water resources adversely affected by past mining. This program is funded by a reclamation fee imposed upon the production of coal. Lands and water eligible for reclamation are those that were mined or affected by mining and abandoned or left in an inadequate reclamation status prior to August 3, 1977, and for which there is no continuing reclamation responsibility under State or Federal law. Title IV provides that a State with an approved surface mining regulatory program may have an AML plan approved which gives it the responsibility and primary authority to implement the plan. Tennessee’s plan was approved on August 10,1982. 47 FR 34757.Section 405(c) of the Act provides that the Secretary shall not approve, fund or continue to fund a State AML program unless that State has an approved State regulatory program pursuant to Section 503 of the Act. Regulations implementing this provision are found in 30 CFR 884.16 and 886.18. Upon withdrawal of regulatory program approval, the Director of OSM  must suspend the AML plan.If the Director determines that a State reclamation plan should be suspended and the AML grants terminated, the Director must notify the State by mail of the proposed action. The notice must state the reasons for the proposed action and provide the State 30 days to show cause why such action should not be taken. The Director will afford the State an opportunity for consultation, including a hearing, if requested, and performance of remedial action prior to suspension. The Director is notifying the Governor of Tennessee by letter of
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R e cla m a tio n  Plan. After 30 days of the 
G overno r’s  receipt of this letter, the 
Director will notify the State that its 
A b a n d o n e d  Mine Land Plan has been 
o fficially  suspended.Formal suspension of a State’s 
R e cla m a tio n  Plan will have the following consequences: (1) The State will no longer be eligible to receive its 50% allocation of the AM L funds collected within the State; (2) funds which have been allocated to the State but remain unexpended for three years may be withdrawn by the Director and used in any eligible area in the country; and (3) OSM will conduct only limited reclamation efforts in the State addressing only the highest priority problems which threaten the public health and safety.II. Federal Programs GenerallyUnder Section 504(a) of the Act, 30 U.S.C. 1254(a), the Secretary of the Interior (the Secretary) is required to promulgate a Federal program in a State for, among other reasons, the failure of a State granted primary regulatory responsibility to adequately implement, enforce and maintain its program. Upon promulgation of a Federal regulatory program, the Secretary becomes the regulatory authority.Once a decision is made that aFederal regulatory program is necessary for a State, the Secretary must make several determinations in promulgating a program. Section 504(a) of the Act requires that the Secretary take into consideration the nature of the State’s terrain, climate, biological, chemical, and other relevant physical conditions. This requirement is also set forth in the regulations for the promulgation of Federal programs, 30 CFR Part 7360. The Act (505(b)) and the regulations (30 CFR 736.22(a)(1)) also provide that if a State has more stringent land use and environmental protection laws or regulations, they shall not be construed to be inconsistent with the Act or the Secretary’s regulations. The Secretary believes that the requirements of Section 505(b) can best be met by identifying any State laws and regulations which may impose more stringent environmental controls and by then listing them in the Federal program. If the State’s laws or regulations establish more stringent standards than those of the Act or the Secretary’s regulations in 30 CFR Chapter VII, or if the State regulates any aspect of the environment which neither the Act nor jhe Secretary’s regulations protect, the Secretary would then specifically

preserve those State standards in the Federal program. By identifying any State laws as more stringent than Federal surface coal mining statutory and regulatory standards, however, the Secretary would not be assuming any responsibility to enforce such State laws.Also, in promulgating a Federal program, Section 504(g) of the Act specifies that any State statutes or regulations which regulate surface mining and reclamation operations are to be identified by the Secretary and will be superseded and preempted to the extent that they interfere with the achievement of the purposes and requirements of the Act and Federal program. This provision is reinforced by Section 505(a) which states that only inconsistent State laws shall be superseded by any provision of the Act or regulation. State statutes and rules regulating the same activities as those covered by the Federal law and regulations and which do not provide as much protection as do the Federal law and regulations are considered to interfere with achievement of the purposes of the Act. Accordingly, they must be identified and preempted.Federal programs are based on the Secretary’s permanent program- regulations in 30 CFR Subchapters A, F, G, H, J, K, L, and M. The permanent program regulations implement five essential aspects of the surface coal mining regulatory program: permitting, performance standards, designation of lands as unsuitable for mining, bonding, and inspection and enforcement. These rules form the benchmark for the State regulatory programs since Section 503(a)(7) of the Act requires that the State’s rules and regulations be consistent with the Secretary’s regulations in order for a State to have a regulatory program approved.The permanent program rules refer to the “regulatory authority.” Under a Federal prôgram, that is the Secretary. Act, 701(22). The Secretary has delegated his authority under the Act to the Assistant Secretary for Land and Minerals Management. Secretarial Order No. 3013 (November 9,1977);Order No. 3099 (December 22,1983).With limited exceptions, the Assistant Secretary has in turn redelegated all of this authority under the Act to the Director of OSM . 216 Departmental Manual 1 (November 9,1977). Thus, the Director of OSM  is the official directly responsible for the implementation of a Federal regulatory program.

The parts of the permanent regulatory program rules that must be included in a Federal program are listed in 30 CFR 736.22(b). They include the general requirements and definitions (Parts 700 and 701), the exemption for coal extraction incident to government- financed highway or other construction (Part 707), the designation of lands as unsuitable for surface mining (Parts 760, 761, 762, and 765), permits and permit applications (Subchapter G), small operator assistance (Subchapter K), inspection and enforcement (Parts 842, 843 and 845), and blaster training and certification (Subchapter M). In addition, the provisions in the permanent regulations on protection of employees (Subchapter P) and restrictions on financial interests (Part 706) are applicable to Federal employees who, in the instance of a Federal regulatory program, are directly enforcing the Act.Federal programs are promulgated by means of cross-referencing the permanent program rules which set the substantive standards. The basis and purpose of these cross-referenced standards are set forth in the Federal Register preambles accompanying the final rules in which the standards were adopted. The Federal regulatory program for Tennessee replaces the current 30 CFR 942. Sections on various topics cross-reference the counterpart permanent program rules on those topics. For example, for general requirements for permits and permit applications, § 942.773 of the Tennessee Federal regulatory program cross- references 30 CFR Part 773 of the permanent program rules, stating that 30 CFR Part 773 “shall apply to any person who makes application for a permit for surface coal mining operations.” Cross- referencing avoids duplication of the full text of the permanent regulatory program rules for each Federal program.Where a particular permanent program regulation needed to be modified for use in the Tennessee Federal program, an additional paragraph has been added to modify the permanent regulatory program standards applicable in Tennessee or to add additional requirements or standards. Where more than one standard needed to be modified in any particular permanent program rule, additional paragraphs have been added to the Federal program section. For example, additional performance standards for Tennessee have been added to § 942.816 as paragraphs (b) through (h). This is one means of
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implementing the mandate of Section 504(a) of the Act that in promulgating a Federal program the Secretary take into consideration relevant conditions in the State.One effect of cross-referencing in a Federal program is that if a permanent program rule is revised, the corresponding Federal program rule would be similarly revised. However, the notice of proposed rulemaking would invite comments not only on the proposed rule generally, but also on how it might affect a particular Federal program. If certain changes were needed for a Federal program, then a separate provision would be added to the Federal program provision which is the counterpart to the permanent program rule.Several provisions of the permanent program rules are already applicable to all Federal programs because they were fully promulgated for application to all regulatory programs and, therefore, need not be cross-referenced. Those provisions are 30 CFR Chapter VII, Subchapter P—Protection of Employees; Part 706—Restrictions on Financial Interests of Federal Employees; and Part 769—Petition Process for Designation of Federal Lands Unsuitable for Surface Coal Mining. 30 CFR Part 764— Designating Lands Unsuitable for Surface Coal Mining is included in this Federal program by cross-reference under § 942.764 to provide a petition process on non-Federal lands in Tennessee. Parts 810 and 840 are also not included because they are unnecessary for a Federal program.III. Tennessee Federal Program
A . Federal/State Program Interface and 
TransitionThe Federal program for Tennessee is the first such permanent program for a State in which approval of the State regulatory program has been withdrawn. Previously, Federal programs have been promulgated for States which have chosen not to submit programs. See, e g., the Washington Federal program, 48 FR 7883 (February 24,1983). In promulgating the previous Federal programs, State statutes and regulations which regulated an aspect of surface coal mining and reclamation were examined to determine whether there were any provisions which would either interfere with a Federal program or set more stringent environmental protection standards. In the case of Tennessee, however, except for retaining very limited authority (as explained below) to regulate surface coal mining and reclamation activities, the State, by passage of the repealing legislation, has

chosen to remove itself from any regulatory function in that area.The Tennessee legislation repealing the State regulatory program statute and regulations establishes several areas of limited State jurisdiction. Criminal penalties are established for any person Who willfully and knowingly mines more than 25 tons of coal in any 12 successive calendar months without first obtaining a permit from the “primary regulatory authority pursuant to [the Federal Act] or without a permit for such mine obtained * * * prior to [October 1,1984)* * Exemptions are then set for the extraction of coal incident to government-financed construction and construction operations affecting less than one acre where coal removal is an incidental part of the project.Under Section 528(1) of the Federal Act, a landowner may remove coal for his noncommercial use free from regulation. Under Section 528(2) of the Act, surface coal mining operations affecting two acres or less are not subject to the Act. And, under Section 528(3), the extraction of coal as an incidental part of government-financed construction is exempt from regulation. Because of these exemptions in the Act, OSM  cannot exercise any jurisdiction over such operations. Therefore, OSM  is not preempting State regulation of surface coal mining activities which remove more than 25 but less than 250 tons of coal during a 12 successive calendar month period, which affeqt areas larger than one but less than two acres and which are not part of government-financed construction projects.Tennessee’s repealing legislation mentions the “primary regulatory authority,” but does not define the term. Presumably, on October 1,1984, the Secretary, acting through OSM, will become the “primary” regulatory authority, although the State may regard itself as such for those operations exempt from OSM  jurisdiction. Since OSM  cannot exert jurisdiction over surface coal mining activities affecting two acres or less, government-financed construction projects incidentally removing coal, or extraction by a landowner for his noncommercial use, OSM  cannot issue permits for any such activities. Therefore, only those operations which have obtained a Federal permit under the Tennessee program, which come within the exemptions of Section 528 of the Act, or which are not surface coal mining operations as defined in Section 701(28) of the Act could be allowed to continue without presumably being in violation of the repealing legislation sanctions.

Enforcement, nevertheless, would be a matter for the State to pursue where the operation is exempt under the Act. However, OSM  retains the right to determine, on a case-by-case basis, whether any surface coal mining operation is affecting more than two acres, is incidental to a government- financed construction project or is conducted by a landowner for his noncommercial use. Furthermore, the Federal program requires a permit for any otherwise nonexempt operations affecting more than two acres. Failure to have such a permit is a violation of the Federal program and is subject to enforcement action by OSM.The Secretary concludes, therefore, that the provisions of the repealing “̂ legislation discussed here do not interfere with achievement of the purposes of the Federal program. Those provisions are not preempted or superseded.After promulgation of this Federal program, the State will also continue to regulate water quality under the National Pollutant Discharge Elimination System (NPDES). Section 508(a)(9) of the Federal Act requires an applicant to demonstrate how he will comply with, inter alia, applicable water quality laws, and Section 702(a)(3) provides that the Act shall not affect the Federal Water Pollution Control Act or any State laws enacted pursuant to that law. OSM ’s permanent program rules on water quality at 30 CFR 816.41(e) provide for surface water monitoring reporting consistent with the NPDES. Also, 30 CFR 816.42 requires compliance with applicable State and Federal water quality standards and effluent limitations set by the Environmental Protection Agency.The State Board of Reclamation Review would continue to hear cases before it. Tenn. Code Ann. section 59-8- 321. The repealing legislation modified its authority in only a limited way. Under the repealing legislation, the Board retains jurisdiction over (1) all persons who conducted surface coal mining prior to May 3,1978 and who have not had their bonds fully released, and (2) all persons who have permits issued by the State and who have had bond forfeiture initiated against them. However, the legislation provides with respect to the latter category that if the Secretary exercises jurisdiction over such forfeitures, the retention of jurisdiction is removed.With respect to the first category, OSM  is not asserting jurisdiction over interim program bonds in Tennessee; therefore, Tennessee jurisdiction will not constitute interference with the
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a ch ie v e m e n t of the Federal program’s 
purposes. With respect to the second 
category, the assumption of Federal 
e n fo rce m e n t announced on April 18,1984 (49 FR 15496), indicated that 
Federal inspectors would be conducting 
in sp e ctio n s on sites on which bond 
forfeiture had been initiated. In view of 
the fa c t  that the State retains a bond 
made payable to it or has collateral in 
its p o s s e s s io n , OSM  will not assume 
ju risd ictio n  over such sites for purposes 
of b o n d  forfeiture so long as the State 
con tin u es to proceed with bond 
co lle ctio n  and to undertake any 
re cla m a tio n  work. Continued 
a d m in is tr a tiv e  action by the Board with 
respect to  bond forfeitures will not 
interfere with the achievement of the 
purposes of a Federal program.OSM has considered whether it can assume any responsibility over those interim program bonds for which the Tennessee Department of Health and Environment has not commenced forfeiture. There is no express requirement under the Act for a reclamation bond until a permanent program permit is to be issued (SMCRA section 509(a)). Although OSM  may have authority under Section 201(c) of the Act to require interim program bonds, requiring assignment of existing interim program bonds now made payable to Tennessee could unreasonably interfere with existing contractual relationships. OSM therefore will not seek to assume responsibility over interim program bonds. Nevertheless, under Section 502(c) of the Act, such operations are subject to the interim program performance standards, as is being made clear by final § 942.701(b). OSM will continue to inspect such sites and, should a violation be detected, will take appropriate enforcement action.One important consequence of the 

promulgation of a Federal program is the 
triggering of Federal laws and regulations which are made applicable 
through federal agency action. One such law is the National Environmental Policy Act (NEPA), 42 U.S.C. 4321 et seq. NEPA compliance is required for certain OSM actions taken after the 
promulgation of the program, although 
promulgation of the program itself is 
exempted from compliance with NEPA 
by section 702(d) of the Act. Other such laws are identified in 30 CFR 773.12. 
Compliance with those laws, as well as NEPA, may require that OSM  obtain 
from a permit applicant information 
beyond that specified in 30 CFR Chapter VII, Subchapter G. Section 942.773(b)(6) has been adopted as proposed in order to allow OSM to require a permit

applicant to furnish any additional information.Section 504(d) of the Act directs the Secretary to undertake, immediately after promulgation of a Federal program, the review of permits issued under the State’s previously approved program. With the assumption of Federal enforcement of the Tennessee program, OSM  initiated intensive oversight of thq State’s permitting activities. Upon publication of this final rulemaking notice, that effort is being converted into a review of each permit issued under Tennessee’s previously approved program. Where any review shows that a permit revision is required, OSM will give the permittee adequate notice and opportunity to make the required change.The Federal rules in 30 CFR 774.11 now call for the review of each permit no later than midway through its term.30 CFR 773.11(d) establishes a procedure for review in the instance of promulgation of a Federal Program. However, that section does not describe the permittee’s rights and obligations after being notified that permit changes are necessary. Therefore, final § 942.773(d) (proposed § 942.776) has been adopted to describe the process by which OSM  will review permits issued by Tennessee under its permanent regulatory program.Section 942.773(d) differs somewhat from proposed § 942.776, principally with respect to the responsibilities of the Department’s Office of Hearings and Appeals (OHA). The Director believes the decision to suspend or revoke a permit is more appropriately made by OSM, with any appeal then being brought before O HA. Proposed § 942.776 would have given O H A the responsibility for deciding whether to revoke or suspend a permit through their review of an OSM  order to the permittees to show cause as to why the permit should not be suspended or revoked. As adopted, § 942.773(d)(3) instead allows the Office to suspend or revoke the permit; § 942.773(d)(4) then provides administrative and judicial review of such a decision in accordance with 30 CFR Part 775.Under the recently repealed State Coal Surface Mining Law of 1980, Tenn. Code Ann. 59-8-355, operators in Tennessee were required to comply with the performance standards upon the effective date of the statute and regulations adopted pursuant to the statute. This scheme differs from that in the Federal Act, Sections 515 (a) and (b) of which require operators to adhere to permanent program standards upon the issuance of permits. Depending on the

pace at which regulatory authorities have been able to process and issue permanent program permits, this can and has occurred much later than Secretarial approval of the regulatory program. Prior to final promulgation of this Federal program, OSM  has enforced the performance standards of the Tennessee program whether or not an operator has been issued a permanent program permit, as long as such an operator has filed an application timely. However, on and after the effective date of this Federal program, the permanent program performance Standards will be applicable only to those surface coal mining operations in Tennessee which have been issued permanent program permits—either by OSM  or the State.Permanent program permits issued by Tennessee will be reviewed as indicated above, and operators will be given adequate notice and opportunity to revise their permits where OSM  determines that such revision is necessary. If there are any operators in Tennessee conducting surface coal mining and reclamation operations who have filed complete applications and have not had permits issued to them, then notwithstanding the provisions of the repealed 59-8-335, the Federal interim program standards, 30 CFR Chapter VII, Subchapter B, will be applicable; the permanent program performance standards will not be applicable to them until permit issuance. Section 942.701(b) has been adopted to make clear as proposed that the interim program rules are applicable to operations which do not have permanent program permits.For operators who have posted reclamation bonds with the State under its permanent regulatory program or who have given the State collateral to guarantee reclamation, OSM  will be reviewing the adequacy of those bonds in the permit review process. If it is determined that a bond amount is inadequate, OSM  will notify the operator that additional bond must be posted. Section 942.800(b)(3) requires that the permittee either post a new bond which is payable to “The United States or the State of Tennessee” or provide an executed assignment of any existing acceptable bond adding the United States as payee.OSM ’s notice assuming Federal enforcement of the Tennessee program stated that all bonds accepted by the State after that time would have to be made payable to “The United States or the State of Tennessee.” 49 FR 15505.This will continue to be a requirement in the Federal program promulgated here today, so as to ease the transition in the
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event that the State reassumes primary regulatory authority. All operators who have posted bonds with Tennessee for permits issued under the previously approved State program and against which forfeiture has not been initiated prior to October 1,1984, will have to post new bonds or will have to execute assignments of the existing bonds. A  provision has been added as § 942.800(b)(3) to establish these requirements. OSM  is requiring that, not later than October 31,1984, permittees change the payee of already-posted reclamation bonds to include the United. States.OSM  will administer the Small Operator Assistance Program (SOAP) under Subchapter H, Part 795, of the permanent program rules which are cross-referenced in § 942.795. See 48 FR 2272 (January 18,1983) and 48 FR 44780 (September 30,1983). In response to a request by the Tennessee Division of Surface Mining, OSM  published in the 
Federal Register a notice of its intent to assume responsibility for new SOAP activity effective August 6,1984. See 49 FR 27506 (July 5,1984). OSM  has now assumed responsibility for administration of the SOAP and is accepting applications for assistance. OSM  expects that all prior SOAP contracts awarded by the State will have been completed by October 1,1984. Application forms for assistance can be secured from the Knoxville Field Office Director. Completed applications should also be submitted to that office. Any small operators notified through the OSM  permit review that their permits need revision in connection with the determination of the probable hydrologic consequences or the result of test borings may apply for SOAP assistance in having the work done.
B. Content and Organization o f the 
ProgramThe content and organization of the Federal program for Tennessee follows the permanent program regulations. But, as discussed above, instead of the full text appearing, each section includes only a reference to the pertinent program regulatory part. No provisions of Tennessee State law (other than those in the recently expired Coal Surface Mining Law) have been identified as being more stringent than the Federal standards, nor have any State laws or rules been identified as interfering with achievement of the purposes of the Federal program. Comment was specifically invited on whether there may be such State laws and regulations; none was identified. (Several Tennessee laws are identified in § 942.762(b) as laws upon which the

Office will rely in considering petitions to designate or terminate designation of lands as unsuitable for surface coal mining.)OSM  has examined the Tennessee surface coal mining regulations in order to determine where and how the State chose to establish additional or more specific standards than those in OSM ’s revised permanent program regulations. Several such standards, involving revegetation success standards for bond release, diversions, sedimentation ponds, underdrains in excess spoil fills, and backfilling and grading timing requirements, were proposed to be added. This issue is discussed below under the “Performance Standards” portion of the preamble.The content and organization of the proposed Tennessee Federal program are based on the following provisions of the Federal permanent program regulations, 30 CFR Chapter VII:
S u b c h a p te r  A — G e n e r a l  
S u b c h a p te r  F — A r e a s  U n s u ita b le  fo r  M in in g  
S u b c h a p te r  G — S u r fa c e  C o a l  M in in g  a n d  

R e c la m a tio n  O p e r a tio n s  P e rm its a n d  
C o a l  E x p lo r a tio n  S y s te m s  U n d e r  
R e g u la to r y  P ro gra m s

S u b c h a p te r  H — S m a ll O p e r a to r  A s s is t a n c e  
S u b c h a p te r  J— B o n d  a n d  In s u r a n c e

R e q u ire m e n ts  fo r  B o n d in g  o f  S u r fa c e  
C o a l  M in in g  a n d  R e c la m a tio n  O p e r a tio n s  

S u b c h a p te r  K — P e r m a n e n t P ro gra m  
P e r fo r m a n c e  S ta n d a r d s  

S u b c h a p te r  L — P e r m a n e n t P ro gra m
In s p e c tio n  a n d  E n fo r c e m e n t P ro ce d u re s  

S u b c h a p te r  M — T r a in in g , E x a m in a tio n , a n d  
C e r tific a tio n  o f  B la s te r sTechnical literature cited by OSM  in the preambles to the permanent regulatory program (44 FR 14901-15309; March 13,1979) and the regulatory reform rulemaking notices ending September 30,1983, was relied upon in developing the Tennessee Federal program. The reader is referred to those preambles for a discussion of the basis and purpose of these permanent program rules referenced in the Tennessee program without substantive change.The numbering system of the permanent program regulations has been incorporated into the numbering system for the Tennessee Federal program. Subchapter T in 30 CFR Chapter VII has been established to include regulatory programs by State in alphabetical order. Each State is assigned a part number; the regulatory program for Tennessee is assigned Part 942. The Federal program promulgated here today replaces the previous contents of that part. Program elements have been categorized under headings similar to the subchapter titles of the permanent program CFR parts.

C. Discussion o f Program and 
Disposition o f CommentsOSM  proposed a Federal program for Tennessee on June 29,1984 (49 FR 26898). In the preamble to the proposed program, OSM  invited comments from all interested persons; announced a public hearing for August 3,1984, in Knoxville, Tennessee; and set the close of the public comment period for August8.1984. OSM  subsequently reopened the public comment period until September5.1984, and announced and held an additional public hearing on August 31, 1984, in Knoxville (49 FR 32860; August 17,1984). OSM received comments or testimony from 36 persons. Relevant written or oral comments received are summarized below.Many comments dealt with procedural or general matters such as the adoption of the State’s approved program as the Tennessee Federal program, suspension of Tennessee’s Abandoned Mine Land Plan, location of the permitting and assessment functions of the Tennessee Federal program, and use of technical guidelines in lieu of regulations. These comments are discussed in the next part of this rulemaking notice, entitled “General Discussion and Comments." Comments on the specific provisions of the program or on the permanent program rules as they apply to Tennessee are discussed under “Detailed Discussion and Comments,”(1) General Discussion and Comments1. Program Options. Two options were offered for public comment in the proposed Federal program. The first option consisted of cross-referencing the Federal permanent program rules with several additions made to those rules as specified under each of the subject headings of the program parts. Option 2 would have added several more provisions to Option 1. The first would have placed a limitation on the definition of “coal loading facilities” in the definition of “support facilities” in 30 CFR 701.5. The others would have added specific detail to performance standards in four areas: diversions; sedimentation ponds; underdrains in excess spoil fill, and backfilling and grading timing requirements.The limitation on the term “coal loading facilities” would have made clear to all operators of such facilities whether they were subject to regulation. Under proposed § 942.701(d), OSM jurisdiction have included those coal loading facilities which were “on a permit area’” and those which were "the first handling facility for raw coal after



Federal__Register / V ol. 49, N o. 191 / M onday, O ctober 1, 1984 / Rules and Regulations 38879it leaves the permit area of a mine.”Thus, any tipple in Tennessee accepting raw coal from a mine would have been subject to regulation. As an alternative test, OSM solicited comments on using a i geographic distance test to determine whether a tipple is subject to regulation. The definition in the Act refers to coal loading facilities being “at or near” the mine site, but it does not quantify that ! standard. The definition of “support facility” indicates that the phrase "resulting from or incident to” connotes ! an element of proximity. Thus, OSM  could have set a particular distance from a mine as the limitation for asserting jurisdiction over coal tipples. OSM could also have adopted a geographic limit in conjunction with the functional test proposed in the option.Comments received and OSM ’s disposition of this issue are discussed in Paragraph 47 of this preamble, “Special Performance Standards—Coal Preparation Plants Not Located Within the Permit Area of a Mine.”The performance standards under Option 2 sought comment on the possible addition of detailed standards in four areas: diversions, sedimentation ponds, underdrains in excess spoil fills, and backfilling and grading timing requirements. The proposed criteria for diversions, sedimentation ponds and underdrains for excess spoil fills were, for the most part, taken from the Tennessee program regulations. These, in turn, were based on the previous Federal permanent program regulations. As an alternative to the adoption of the criteria set out in Option 2, proposed §942.816 (c), (d) and (e), OSM  considered not providing any additional standards in the rules but instead issuing technical guidelines. If such guidelines were issued, an operator or [engineer could rely on the guidelines for jthe design of a structure. Designs other than those in the guidelines would be approved on a case-by-case basis if the engineering is sound. A  fourth performance standard setting timing requirements for backfilling and grading ¡was offered under proposed § 942.816(f) of Option 2. They would have been the ¡same standards as the previous junrevised Federal permanent program rules in § 816.101(a). See 44 F R 15395 (March 13,1979).a- Option 1. Little comment was received on this option. One commenter expressed general support for this - option but also indicated that the alternative approach to Option 2 , i.e., echnical guidelines, has merit and „ oû  be carefully considered by OSM. Lecause °f the general lack of support, has decided not to adopt Option 1.

b. Option 2. Option 2 in the proposed rule included all the provisions in Option 1 and added detailed standards in four areas: diversions, sediment ponds, underdrains,, and backfilling and grading. Several commenters expressed support for Option 2, while others suggested that OSM  use technical guidelines instead of design standards as an alternative to Option 2.After careful consideration, OSM  has decided to adopt a modified Option 2 with the addition of certain other detailed standards discussed in the portion of the preamble pertaining to performance standards. While the Director retains his conviction that performance standards are preferable to design standards, and that giving the regulated community flexibility will foster innovative yet sound approaches to compliance, the Tennessee Federal program presents a unique set of circumstances. OSM  has not previously promulgated a Federal program for a State which had been implementing an approved program of its own. The transition from State to Federal primacy offers the potential for confusion among all concerned over both the timing and the substance of required actions. The Director believes that the adoption of modified Option 2 in addition to the above standards is more likely to ease this transition.OSM  considered the proposed option of not adding design criteria, and instead deferring to the applicant’s certifying registered professional engineer. OSM  considered also publishing technical guidelines in non- regulatory form so that applicants would have the assurance that at least an OSM-approved design would be acceptable to the agency, yet would be able to submit any other design for OSM consideration. OSM  would not, however, be able to publish such technical guidelines for another six months or more.In other circumstances the Director would favor flexibility over specificity. Given the need to process a possibly large number of permit applications at the same time the Agency is reviewing all permits issued by Tennessee, the Director has chosen a modified Option 2. Thus, in several key areas operators will at least be dealing with performance standards which are (1) sufficiently^similar to the former Tennessee provisions so as to be recognizable antf familiar both to them and to their consultants, and (2) sufficiently specific so as to expedite operator compliance and OSM  review.2. Adoption o f Existing Tennessee 
State Program Regulations as the~

Tennessee Federal Program. A  number of commenters urged OSM  to adopt the approved Tennessee State program regulations as the Tennessee Federal program. They argued that the approved Tennessee State program was designed to meet the needs of the State, and that OSM  had already approved the requirements in this program. Several other commenters presented arguments on the opposite side of this issue, stating that OSM  should not include any requirements which are not in the current Federal regulations.OSM  is not adopting the Tennessee program, the authorizing State legislation for which no longer exists. Further, while OSM  did approve the more detailed provisions of the State program, this approval was based on O SM ’s recognition of the discretion given to regulatory authorities by the Surface Mining Control and Reclamation Act, and reflected the Federal regulations in place at the time.Approval of the State program provisions did not mean that OSM necessarily agreed that they were the only means of implementing the Act in Tennessee.The Tennessee Federal program promulgated here today is a new regulatory program, not a revision or modification of the repealed Tennessee State program. Since the approval of the Tennessee State program, OSM  has revised a siibstantial portion of its permanent rules to reflect the Office’s view of the appropriateness of various regulatory provisions. Rather than basing the Tennessee Federal program on State program provisions which are not necessarily the only valid means of implementing the Act in Tennessee,OSM  has used the current Federal regulations as its starting point in developing the new Tennessee Federal program. OSM  has included those requirements which the Director believes are necessary to provide a workable program in Tennessee under the Federal law.3. Suspension o f the Tennessee 
Abandoned M ine Land Plan. Previous § 942.20 was omitted from the notice proposing the Tennessee Federal program. It has been included in this final program because OSM  has not yet formally withdrawn approval of Tennessee’s Reclamation Plan, although the Governor has been notified of the Office’s intent to do so. Upon formal withdrawal of approval, § 942.20 will be removed.Fourteen comments were received concerning the suspension of the Abandoned Mine Land Plan in Tennessee. Many commenters
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expressed concern over cutbacks in abandoned mine land reclamation in Tennessee. These commenters urged that OSM  develop a full Abandoned Mine Land (AML) Program in Tennessee and not limit involvement to emergencies. Two commenters contended that there is no legal requirements for OSM  to limit the AML Federal program to emergencies. Several other commenters recommended that the abandoned mine land reclamation continue at the current or an increased level.OSM ’s national policy guiding AML reclamation is to complete all priority 1 and 2 and emergency problems before addressing lower priorities. OSM ’s decision to conduct limited reclamation efforts in Tennessee addressing all the higher priority problems threatening public health and safety is consistent with this policy. In those programs where Title IV and Title V  approvals are withdrawn, O SM ’s policy (notice of which was published in the Federal Register on March 15,1983 (48 FR 10820)) provides for funding for other than emergency projects if the State is working to regain Title IV and Title V  approval. Priorities 1 and 2 projects may be done at the discretion of the Secretary. In this regard, the Director notes that Tennessee has indicated its intention to obtain primacy again by the end of 1986.A  number of commenters expressed concern that Tennessee’s share of funds collected may be diverted to other States.Section 402(g)(2) of the Act provides that 50% of the funds collected annually in any State shall be allocated to that State pursuant to an approved Abandoned Mine Lands Program “provided, however, that if funds under this subparagraph (2) have not been expended within three years after their allocation, they shall be available for expenditure in any eligible area as determined by the Secretary.” This provision of law has been implemented by the OSM  policy statement referred to in the March 15,1983, Federal Register notice cited above (48 FR 10820). Nevertheless, OSM  and the Secretary will carefully consider the commenters’ concerns before making any discretionary expenditure of these funds.4. Impact o f Permanent Surface 
M ining Regulation Litigation on 
Tennessee Federal Program. Litigation is currently pending in the United States District Court for the District of Columbia in which many of the recently amended or revised Federal permanent program regulations are being challenged. On July 6,1984, District

Court Judge Thomas Flannery issued the court’s decision in so-called “Round I” of In Re: Permanent Surface Mining 
Regulation Litigation II, Civil Action No. 79=-1144 (D.D.C., 1984). The decision dealt with regulations for mining on Federal lands, including the definition of “mining plan,” State approval of permits, and exceptions to the scope of the definition of “Federal lands,” as well as regulations covering offsite support facilities and the scope of the definition of “surface coal mining operations.” Commenters stated that since the Federal regulations are being challenged, it would be better to adopt the current State regulations or the original Federal regulations as portions of the Tennessee Federal program.OSM does not agree with these comments. It would be premature for OSM  to substitute either prior Federal regulations or State regulations for validly issued Federal regulations simply because those regulations are being challenged in court. Those regulations remain valid unless and until set aside by a court. Should any regulations be invalidated, OSM  will make any required modifications through future rulemaking. This matter is discussed further in paragraph 47, below.5. Transition Period from State 
Prim acy to the Tennessee Federal 
Program. One commenter offered assistance to OSM  in implementing the Federal program in Tennessee and noted the need for the coal industry and coal industry consultants to be fully responsive to new permitting procedures and requirements in order to achieve timely permits. OSM  agrees. During September, OSM  scheduled and , conducted workshops in Chattanooga, Crossville and Caryville to familiarize representatives of the coal industry with the Federal permit application and other permitting requirements.The Tennessee Division of Surface Mining commented that the State will have a number of applications in process as of October 1,1984. At the request of the operators and with the agreement of OSM , those applications will be transferred to OSM.6. Location o f Tennessee Federal 
Program Functions. One commenter recommended that both the inspection and enforcement and permitting and bonding functions be centered in one location.OSM  agrees with this comment. Both functions will be at OSM ’s Knoxville Field Office.Another commenter requested that assessment of penalties be done in the Knoxville Field Office. OSM  is considering this proposal but has not yet

decided whether to relocate the assessment function from Washington. OSM notes, however, that any operator issued a violation and assessed a penalty may seek review of the proposed assessment in an informal conference held locally.7. National Environmental Policy Act 
(NEPA). As stated in the preamble to the proposed Federal program for Tennessee, Section 702(d) of the Act provides that promulgation of a Federal program shall not constitute a major Federal action under the National Environmental Policy Act, 42 U.S.C.4321.One commenter objected to 42 U.S.C. 4332(c) of NEPA and cited the potential misuse of the requirements of this section. In view of the provisions of Section 702(d) of the Act, however, the comment is not germane to this rulemaking.8. Environmental Impacts o f 
Permitting. One commenter provided a copy of comments previously submitted to OSM  concerning issues to be addressed in the process of evaluating the environmental impacts of permitting. These comments are being considered in the preparation of the document covering the environmental effects of permitting in Tennessee.9. Toll-Free Telephone Number. A commenter requested that OSM establish a toll-free telephone number which citizens could call to report emergencies, obtain information or make complaints.OSM  appreciates the comment and is considering providing a toll-free number. However, a final decision has not been made at this time.10. National Pollutant Discharge 
Elimination System  (NPDES). The State of Tennessee has retained responsibility for the NPDES permit application under the Federal Water Quality Control Act. Several commenters suggested that since the NPDES process interacts so closely with SM CRA requirements and because it entails tasks which appear to be in large degree duplicative of the OSM  permit approval process, a memorandum of understanding should be developed with the State of Tennessee.OSM  agrees. Discussions between OSM  and the State have taken place and the State is drafting a proposed procedure for interaction between the State and OSM  on water quality responsibilities.11. Purchase o f Coal From 
Unpermitted Operators. One c o m m e n te r  recommended retaining the Tennessee requirement that forbids coal buyers



Federal Register / V ol. 49, No. 191 / M onday, O ctober 1, 1984 / Rules and Regulations 38881from buying coal from unpermitted operators.OSM has not accepted this suggestion. Such a prohibition would be a major departure from O SM ’s regulatory scheme and, consequently, should not be adopted in the Tennessee Federal program without having been proposed for public comment and discussion.(2) Detailed Discussion and Comments
General. Section 942.700 has four subsections containing general statements on the scope and applicability of the program. No Tennessee laws have been identified as setting standards which are either more stringent than those in the Federal permanent program regulations or which interfere with achievement of the purposes of a Federal program. If any such laws are identified in the future they will be listed in separate additional paragraphs of this section.Final § 942.701 makes clear the circumstances in which certain currently unpermitted operators may continue to operate until issuance or denial of their permanent program permits. Unless an operation has a permanent program permit, issued either by Tennessee or OSM, compliance with the interim program standards, Subchapter B of 30 CFR Chapter VII, is required, as is the operator’s adequate response to OSM requests for any information needed to make a permit application complete. Compliance with the interim program standards can be required under the Act only until a permanent program permit is issued. SM CRA sections 515(a) and 516(b). Although, as explained above, the Tennessee statute and regulations were made applicable to all operations upon program approval, there is no authority under the Act for OSM  to apply the permanent program standards until a permanent program permit is issued.Proposed § 942.701(c) would have required OSM to make records available locally to the public “at the county courthouse or another appropriate public office within the county” of the surface coal mining operation, as well as at the nearest OSM  Field Office. Cross- referenced 30 CFR 701.14 requires only that information be' made available at the nearest OSM Field Office.After careful consideration, OSM  has concluded that 30 CFR 700.14 provides adequate access to records and that the proposed maintenance of documents at 

80 many locations would have been unnecessarily burdensome and confusing. The Director has decided to adopt instead the same requirement in the Tennessee Federal program as appears in the cross-referenced 30 CFR

700.14. Accordingly, final section 942.701(e) (proposed Section 942.701(c)) provides that records shall be made available to the public at OSM ’s Knoxville Field Office, which is both the OSM  Field Office nearest the Tennessee coalfields and the Office responsible for administering this Federal program.12. Definitions. Adjacent Area—The definition of “adjacent area” remains unchanged from the definition in 30 CFR701.5. One commenter suggested that the regulation define adjacent areas “as those lands contiguous to the permit area.”The present definition includes those lands contiguous to the permit area that could be expected to be adversely impacted by proposed mining operations, including probable impacts from underground workings. Therefore, no change in the definition is required.
Imminent Danger to the Health and 

Safety o f the Public—One commenter suggested that a change be made in the definition of “imminent danger to the health and safety of the public” to include the protection of property.The suggestion was rejected; the definition in 30 CFR 701.5 is taken verbatim from the Act.13. A pplicability—The Two-Acre 
Exemption. Section 942.701(a) cross- references several Federal regulations, including 30 CFR 700.11. This regulation sets out the extent of regulatory coverage along with specific exemptions from that coverage. Section 700.11(b) exempts the commercial extraction of coal where the operation has or will have an “affected area” of two acres or less. In the legislation repealing its regulatory program, Tennessee established several areas of continuing State jurisdiction. The State retains the authority to regulate through criminal penalties operations where any person willfully and knowingly mines more than 25 but less than 250 tons of coal in any twelve successive calendar months without obtaining a permit. Excepted from this coverage are projects which involve coal extracted incident to government-financed construction and operations affecting less than one acre where coal removal is an incidental part of the project. Two comments were received. One commenter contended that OSM  should incorporate the lower jurisdictional thresholds used by Tennessee into the Tennessee Federal program, rather then the present 250 ton and two-acre limits. The commenter argued that the Federal statutory exemptions should be construed together with regulations found at 30 CFR 736.23(b), leading to the result of adopting the lower Tennessee limits.

OSM  does not believe that such a construction is legally supportable. Section 736.23(b) directs that provisions of state law which provide for more stringent land use and environmental control and regulation of surface coal mining operations shall not be preempted and superseded by the Office and shall be incorporated into the State’s Federal program. OSM  believes that the question here is not one of stringency, but rather whether it has statutory authority to regulate certain classes of opreations. The State has retained authority to regulate where Congress has not given OSM  authority to regulate; therefore, the State law does not interfere with the Federal program and will not be preempted or superseded. For this same reason, however, OSM  cannot incorporate Tennessee’s lower jurisdictional thresholds into the Federal program.The other commenter stated that there are many locations in Tennessee where less than two-acre coal mining operations could be conducted but that it would not be economically feasible to permit such operations. The commenter implied, but did not specifically request that Tennessee’s new law be preempted and superseded.For the reasons stated previously, OSM  has no authority to regulate operations which affect two acres or less and will not interfere with State law concerning such sites.
Areas Unsuitable for Mining. Section 942.761 through 942.764 establish the same provisions, where applicable, as 30 CFR Chapter VII, Subchapter F, Areas Unsuitable for Mining. The effective date for implementing the petition process for designating lands unsuitable for surface mining or for terminating designations has already passed.Section 504(a) of the Act, which defers applicability of Sections 522 (a), (c), and(d), is inapplicable since a State regulatory program was implemented in Tennessee. 30 CFR 736.15(b)(2). No separate section for Federal lands is included because 30 CFR Part 769 is directly applicable and need not be made a part of a Federal program. A  paragraph has been added as § 942.762(b) to indicate that the Office will consider lands in Tennessee placed on the State’s Natural Areas Registry; designated Natural Areas or Scenic Areas; lands adjoining Scenic Rivers and Scenic Trails in considering any petition to designate lands as unsuitable for surface mining or termination of such a designation. This consideration will be given iirthe context of lands as defined as “fragile” under 30 CFR 762.5.
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A  paragraph has been added, as § 942.764(b), to ensure that the State is notified of the designation of areas as unsuitable or for which designations are terminated. This notification will be provided as a courtesy since State agencies apparently will be regulating only limited aspects of surface coal mining operations.14. Previous State D ecisions on 

Petitions for Lands Unsuitable for 
Mining. The State has considered and decided two petitions to designate lands as unsuitable for surface coal mining. One petition was granted, the other denied. Both, however, are under administrative review. The Federal Act provides no guidance on the extent to which a decision by a State on a petition must be recognized by OSM  in the situation at hand. Several commenters recommended that OSM ratify or accept the decision of the Tennessee Commissioner of Health and Environment on both of these, the “Flat Fork Watershed” and the “Douglas Branch” lands unsuitable petitions.OSM  has accepted these comments. OSM will implement these two decisions unless and until those decisions are altered as a result of administrative review or of any subsequent petitions to designate or to terminate a designation. See Section 942.764(c).Two commenters suggested that OSM continue to use the present Tennessee lands unsuitable regulations, which are similar, but are not identical to OSM ’s.OSM has not accepted these comments because of the minor differences between the regulations.One commenter indicated that OSM ’s regulations contain no provision to delete certain areas from the permit area. The commenter was concerned that a mining operation may result in adverse impacts to churches, roads, schools, streams, State-owned or scenic areas, and other private or public property.Section 522(e) of the Act prohibits or limits, subject to valid existing rights, mining in or near certain protected areas and structures, such as parks, schools and churches. Part 761 of the permanent program regulations (cross-referenced at § 942.761 of the Tennessee Federal program) implements these provisions. Therefore, qo change was required or made.One commenter questioned whether a subjective decision can be made as to which fragile lands can be repaired and restored. vO SM  disagrees with the commenter’s implied answer that such a decision cannot be made fairly, and believes that

with the appropriate expertise a fair decision can be made.One commenter believed that the proposed regulations place an undue burden on petitioners in providing supporting evidence with which most individuals will find it extremely difficult to comply under Tennessee conditions. The commenter suggested adopting the Tennessee regulations.OSM  has not accepted this comment. The supporting evidence required under Tennessee’s former program and OSM ’s Federal program are comparable. The commenter offered no evidence that unique or unusual conditions exist in Tennessee which require accommodation in the Tennessee Federal program with respect to these issues.
Permits and Coal Exploration 

Approvals. Sections 942.772 through 942.795 establish the same provisions, where applicable and except as explained below, as 30 CFR Chapter VII, Subchapter G, Surface Coal Mining and Reclamation Operations Permits and Coal Exploration Systems Under Regulatory Programs.15. Deletion o f §§ 942.770, 942.771 and 
942.782from Proposed Rulemaking. Several commenters observed that proposed § § 942.770 and 942.771 cross- referenced superseded permanent program regulations.In revising its permanent program rules, OSM  consolidated Parts 770 and 771 into final Part 773, and removed Part 782. 48 FR 44334, September 28,1983. Also, Part 776, on coal exploration, was replaced by a new Part 772.48 FR 40636; Septembers, 1983. The necessary corrections have been made in the Tennessee Federal program as promulgated here today. Proposed § 942.776, on review of State permits has been redesignated § 942.773(d), and is discussed below.16. Coal Exploration. Section 942.772 addresses the requirements for coal exploration. Several commenters requested that OSM  retain the permit and bond requirement of the Tennessee State program for all who remove more than 25 tons of coal in a consecutive 12- month period. The commenters also expressed concern that the OSM  term “substantially disturb” is too vague and that the 25 ton limitation would assist in reducing the number of “wildcat” mining operations. One of the above commenters cited 30 CFR 736.23 as requiring OSM  to use the Tennessee rules in the Federal program.OSM  has not accepted these comments. The Tennessee program is repealed as of October 1,1984; therefore, the cited State regulations are no longer in effect. OSM  has statutory

requirements with respect to the quantity of coal to be removed and the acreage disturbed. Written approval from OSM  will be required if more than 250 tons of coal are removed during exploration; if the operator removes less than 250 tons-of coal and there may be a substantial disturbance of the natural land surface during such exploration, written notice to OSM  is required beforehand. See 30 CFR Part 772.OSM  has added a provision at § 942.772(b) requiring that any person who intends to use mechanized earth moving equipment or to utilize explosives to conduct coal exploration activities must file a written notice of intent with OSM . This provision is in addition to the requirements of 30 CFR 772(a)(ll) requiring a written notice of intention to explore from a person intending to conduct coal exploration activities that will substantially disturb the natural land surface. There are a number of reasons for this provision. First, it will aid in enforcement against persons mining coal without a permit under the guise of conducting coal exploration, a practice said by commenters to be occurring in Tennessee. Further, use of mechanized earth moving equipment or explosives in the course of coal exploration is a fairly reliable indication that substantial disturbance to the natural land surface is likely to occur. Thus, it provides clear guidance to individuals conducting such activities that in every instance where mechanized earth moving equipment or explosives are used in exploration they have an obligation to file a written notice with OSM . It should be noted that the term “mechanized earthmoving" equipment will not necessarily cover persons who intend to conduct coal exploration activities through the use of core drilling equipment on existing roads, and that such activities may not require the filing of a notice of intent to explore.In reference to the “vague" definition of “substantially disturb,” the Director, believes that OSM ’s definition is as specific as is practical given the variability of the environmental and technical factors involved.Section 942.773(b) adds to the requirements under the corresponding permanent program rules in order to provide direction to the permit applicant. This section also establishes a procedure for the handling of permit applications. This is necessary in order to dispose of applications which are grossly deficient early in the processing, to provide a formal procedure for obtaining additional information, and to



Federal Register / V ol. 49, No. 191 / M onday, October 1, 1984 / Rules and Regulations 38883[ indicate the procedure for determinations of completeness.As proposed, final § 942.773(c) authorizes the Office to obtain permit information beyond that required under 30 CFR Part 773. Such additional information may be required in order to meet the obligations imposed on the Office under the Federal laws identified under 30 CFR 773.12. This provision also allows the Office to obtain information necessary to comply with the National Environmental Policy Act, as discussed above.A section applicable only to the Tennessee Federal program has been added at § 942.773(d) (proposed as § 942.776) for the review of existing permanent program permits issued under the Tennessee State regulatory program. It is based on Section 504(d) of the Act. Section 773.11(d) of the permanent program rules, in part, implements this provision in the Act. However, there is no specific procedure set out in that regulation under which a permittee who is notified that a revision is required may obtain review of that determination. There is also no provision under which OSM  may revoke or suspend the permit of a permittee who fails to conform his or her operation to the Federal program requirements.Final Section 942.773(d) specifies generally that a State-issued permit is valid; specifies that such permits will be reviewed and if determined not to be in conformity with the Act, notice will be given and a period of time set for conforming the operation to the requirements of the Act; describes the permittee’s rights to have such a determination reviewed; and specifies the procedures by which the Office may suspend or revoke the permit. Section 942.773(d) also specifies that the hearing OSM provides the permittee to contest the Office’s determination is nonadjudicatory. Adjudicatory procedures become available in the administrative review process before the Department’s Office of Hearings and Appeals.17. Permitting—Review  o f Tennessee 
Permanent Program Permits. One commenter stated that OSM  review of all permanent program permits is critical.OSM agrees. Section 504(d) of the Act states that all permits issued by the State regulatory authority prior to the effective date of this program are valid, but subject to review by OSM. Section 942.773(d) (proposed as § 942.776) describes the process OSM  will use to review all permanent program permits •ssued by the State of Tennessee. If a Permit has been granted contrary to the requirements of the Act, the permittee

will be notified and time periods specified to .revise the permit and to conform any ongoing surface coal mining operations to the requirements of this part of the Act.18. Operators With Pending Permit 
Applications. Several commenters were concerned with how OSM  would address the issue of pending permit applications, renewals, and expiring permits during the transition period from State primacy to the Federal program. One commenter pointed out that many operators’ permits will expire prior to the issuance of new permits. This commenter suggested that OSM  develop a rule that would allow operators to continue to operate until the new permit is issued. The commenter further suggested that expiring permits be administratively extended to avoid creating undue hardships on the industry.The Director is aware of at least three classes of operations in Tennessee which may be operating without permits through no fault of their own: (1) Those with expired or soon-to-expire Tennessee permits; (2) underground operators who have never received Tennessee permits; and (3) facilities covered by the July 6,1984, District Court opinion cited above.OSM  is aware of the hardship to those operators mining on expired or expiring permits with renewals pending if they are not allowed to mine until they receive the renewal. OSM  will address this problem in the following manner. Those operators who are mining on an expired permit or a permit that will expire prior to a new permit being issued will be allowed to continue mining if they submitted a permit application to the State within the time limits established by the Tennessee Division of Surface Mining. These operators will be allowed to continue to mine during the period their permit applications are being reviewed. They will be required to adhere to the performance standards in their previously-issued State permits, at least to the interim program performance standards, and will be subject to OSM inspection and enforcement. However, if during the permit review, the operator fails to submit information requested by OSM for a complete application, his interim operating authority will terminate. See § 942.701(b).OSM  is aware also of operators conducting underground coal mining activities in Tennessee who have not yet received permits. Tennessee allowed these underground operations to continue during State primacy while certain jurisdictional and procedural issues were clarified. For this reason,

the Director believes it would be unreasonable to order these operations to shut down on the effective date of this Federal program. Therefore, unpermitted operators in Tennessee conducting underground coal mining operations on October 1,1984, may be allowed to continue mining if they: (1) Apply to OSM for permits, or authorize transfer to OSM  of any permit application pending with the State regulatory authority, within two months of the effective date of this Federal program and (2) if they respond satisfactorily to OSM  requests for additional information for a complete permit application. However, if during the permit review, the operator fails to submit information requested by OSM for a complete application, his interim operating authority will terminate. See § 942.701(c).Finally, the Director is aware of the uncertainty over the jurisdictional status of certain off-site facilities. Final section 942.701(a) has been modified to comply with the court’s July 6,1984, decision in 
In Re: Permanent Surface Mining 
Regulation Litigation II, Civil Action No. 79-1144 (D.D.C., 1984).Operators of facilities which are covered by the District Court’s ruling and who have not previously submitted permit applications to the State must submit permit applications to OSM within two months of the effective date of this program to be able to continue operations beyond eight months from that effective date. See § 942.701(d). Although the Tennessee State program required the submission of permit applications by these operations, jurisdictional questions prevented implementation. The “two month/eight month” requirement adopted here today is consistent with OSM ’s intended resolution of the problem on a national basis, as will be explained shortly in a suspension notice.OSM  is currently developing permit application forms for use in Tennessee. In the meantime, a prospective permit applicant should contact O SM ’s Knoxville Field Office in order to determine the format for an application.19. Permitting—Requirements for 
Permits and Permits Processing. Section 942.773 cross-references Part 773, which includes Federal requirements for review of permit applications and of permits issued under a State program (30 CFR 773.11(d)).One commenter suggested that the review should include notice to citizens, so that they might have opportunity to comment on these permits.OSM  rejects this comment. The State was required to have provided



38884 Federal Register / V ol. 49, N o. 191 / M onday, O ctober 1, 1984 / Rules and Regulations
opportunity for public comment during its permit review process. If, however, the Office determines that the State did not adequately address the requirements for public comments, the permittee will be required to do so (30 *CFR 773.11(d)(2)).The commenter also suggested that OSM  should have a time limit that continues for only a few months after October 1,1984, for review and completion of the State-issued permits and review of the bond.OSM  rejects this comment. Section 773.11(d)(2) states that a review of permits issued under the previously approved State program shall begin immediately after the promulgation of a Federal program. While OSM  will conduct these reviews as quickly as possible, the workload for review and revision will necessarily control the time frame for completion of the task.Another commenter suggested that OSM  simply replace all existing State permits with OSM  permits which contain appropriate findings, adequate bond determination and any conditions necessary to meet the requirements of the Federal program.OSM  rejects this comment. Section 504(d) of the Act envisions a review of each permit rather than a process of automatically converting State permits into Federal ones. Such a reissuance would serve no apparent purpose without a prior review. Thus,§ 773.11(d)(2) requires that “ immediately following promulgation of a Federal program, the Director shall review the permits issued under the previously approved State program to determine that the requirements of the Act,[Chapter VII], and the Federal program are not violated.” The section goes on to state the procedures to be followed if the Director determines that a permit was granted contrary to the requirements of this Act.Another commenter was concerned that 30 CFR 773.11 (b) and (c) be included in the Tennessee Federal program. These sections provide minimum requirements for submitting and reviewing permits and for coordinating with other laws.Section 942.773 cross-references Part 773, thereby making § § 773.11 (b) and (c) applicable to the Tennessee Federal program.The same commenter also suggested that more specificity should be provided setting forth the information required pursuant to the National Environmental Policy Act (NEPA), 42 U .S.C. 4321.OSM  has not accepted this comment since information to comply with NEPA is required in § § 942.773 (b)(6) and (c),

which OSM  believes are sufficiently clear.20. Permitting—O SM  Coordination 
with Other Agencies and Laws. Section 773.12 of O SM ’s permanent program rules, cross-referenced at § 942.773 of the Tennessee Federal program, lists other laws with which the Secretary will coordinate permitting activities. That coordination is required pursuant to § 504(h) of the Act. Among the acts cited in this section are the National Historic Preservation Act of 1966, the Endangered Species Act, the Fish and Widlife Coordination Act, the Migratory Bird Treaty Act, and the Bald Eagle Protection Act.One commenter suggested that the Tennessee Historical Commission be instructed to comment only on known cultural resources and to not imply that there may be unknown cultural resources within the. proposed permit area.OSM  has not accepted this comment, since the Agency has no authority to limit the jurisdiction of the Tennessee Historical Commission.Another commenter stated that promulgation of a Federal program to regulate surface mining in Tennessee is clearly a Federal undertaking subject to the requirements of Section 106 and other pertinent sections of the National Historic Preservation Act (NHPA).OSM  is aware of the regulations (36 CFR Part 800) that prescribe the mechanisms for complying with Section 106 of NHPA. OSM  will coordinate its review of each permit with the State Historic Preservation Officer (SHPO), as required by 30 CFR 773.13(a)(3)(ii). The Office is also attempting to negotiate a Programmatic Memorandum of Agreement with the Advisory Council on Historic Preservation to cover its responsibilities in Tennessee.One commenter stated that the Tennessee Department of Conservation should be instructed to comment only on known protected species and not to imply that there may be unknown protected species within the proposed permit area. The commenter further stated that the intent of the regulation should be to protect the known protected species, not provide funding for research.OSM  does not accept the comment. In many cases, a proposed minesite may be within the range of a protected species even though it may not be known if the species is actually using the proposed minesite. This may have to be determined in order to comply with the requirements of one of the laws listed above. In such a case, comments of the type to which the commenter objected may be entirely appropriate.

The coordination requirement is intended to ensure that applicable provisions of other laws are satisfied. This intent is best served by fostering complete and open communication from agencies working with those laws during the permit review process. Therefore, OSM  believes it is not appropriate to attempt to prescribe how agencies may comment in their own areas of expertise.21. Permitting—Public Participation 
in Permit Processing. Section 773.13(c) provides requirements for requesting and conducting informal conferences pertaining to decisions on permit applications. One commenter requested that OSM  establish a policy of holding informal conferences on permit applications in the locality of the minesite. The commenter expressed concern that local citizens who are concerned with a permit have easy access to the informal conference.OSM  agrees. Section 773.13(c)(2)(i) requires OSM  to hold the informal conference near the minesite upon request. O SM ’s practice however, has been to hold all informal conferences in the locality of the minesite; OSM will continue this practice under the Tennessee Federal program.One commenter suggested that the application completeness determination under § 942.773(b) be made within five days of application submittal and that final action on the permit application should be taken within 120 days of OSM ’s determination that the application is administratively complete.OSM  rejects this comment. The Office must have the flexibility of establishing a permit review timetable that satisfies the permit review workload within a reasonable time. Although OSM plans to issue permits in the most expeditious manner possible the suggested time limits are arbitrary. Further, the adoption of such time limits would not create any rights to demand that a permit be issued within 120 days of the completeness determination. That is, such a limit would be directory rather than mandatory.22. Permitting—Length o f Permit 
Review  and Approval Process. One commenter contended that the normal permit approval process from submittal date to approval date should vary from 120 to 180 days depending on the complexity of the permit application, but that in no event should the review and issuance process extend beyond 180 days.OSM  rejects this comment. Section  773.15(a) requires that the regulatory authority conduct its reviews and issue its written decision, “within a reasonable time.” OSM, as the



Federal Register / V ol. 49, N o. 191 / M onday, O ctober 1, 1984 / Rules and Regulations 38885regulatory authority, will strive to meet the time frame recommended by the commenter; however, due to the large number of permits to be reviewed, OSM  may not be able to issue permits within those times.Another commenter suggested that OSM identify and prioritize transition permits for immediate review and processing. Each permit should be given a priority number based on need and time frame. To expedite the review of these permits, the commenter suggested, a separate task force should be assigned for the review and approval process.The commenter further recommended that, depending on size and complexity of the permit application, OSM  initially should consider approving only individual increments, this would reduce the size of acreage to approve and, in most cases, the technical review and complexities of the permit application. Also, this would allow OSM  the flexibility of partial approval pending additional information prior to complete approval of the permit applications. As a result, the permittee could continue his existing operation without interruption and comply with additional permit requirements, if necessary, prior to any exploration.OSM agrees in part with the commenter, particularly with respect to the desirability of establishing within the permitting process a system to address any special needs of permit applicants. While no specific language is being included in this rule, OSM  will consider administrative procedures allowing the Office to be responsive to timing needs of permit applicants.23. Permitting—Operators with 
Pattern o f Violations, Bond Forfeitures, 
and/or Past H istory o f Illegal M ining 
Activities. Section 773.15(b) of the cross- referenced rules requires that OSM  make a finding that the applicant, or the operator specified in the application, does not have a demonstrated pattern of willful violations of the Act. One commenter suggested that OSM  adopt the Tennessee provision that no operator who has forfeited a bond can get a permit.OSM does not believe that the provision is necessary since 30 CFR 773.15(c)(3) requires OSM  to deny a permit if any of the numerous requirements in this section are not met. These are sufficient to ensure that the requirements of the program are satisfied. Further, each operator must post a bond adequate to pay for reclamation. Operators who are unable to purchase surety bonds because they have previously forfeited such bonds, will have to post collateral bonds.

One commenter requested that adoption of the provisions of the Tennessee state program which denies permits to subcontractors who have had past violations, or who have had a past history of willful violations. Another Tennessee requirement recommended for adoption was that for denial of a permit to anyone who has been convicted of wildcatting.OSM  has rejected these comments. Section 773.15(b)(1) of the crossed- referenced rules adequately addresses the issue of permit denial for pattern(s) of violations.Another commenter expressed concern that the Federal regulations concerning criteria for permit approval are not sufficient to ensure that a permit is denied if mining would adversely affect area residents. The commenter urged the adoption of Tennessee’s regulations pertaining to criteria for permit approval or denial since they are more complete.OSM  disagrees with the comment and believes that the findings in the Federal regulations are adequate to ensure proper approval or denial of a proposed permit. O SM  has chosen to require those findings identified in § 773.15(c) (1)—(11) of the cross-referenced rules, rather than listing a large number of possible findings. The Director believes that lengthening the list of required findings would not change the results of a permit review. Further, this issue has already been addressed in the rulemaking notice discussing the adoption of 30 CFR Part 773. For additional discussion, see 48 FR 44366 (September 28,1983).Section 773.19(c) of the cross- referenced rules provide Federal requirements for permit terms. One commenter requested that OSM  not issue permits which exceed the expiration date of the NPDES permit, which has a maximum of five years.OSM  rejects this comment. Section 773.19(c) of the cross-referenced rules states that each permit shall be issued for a fixed term of five years or less, unless the requirements of § 778.17 of the cross-referenced rules are met. Section 778.17(b) of the cross-referenced rules states the necessary conditions for an applicant who wishes to have a term exceeding five years in order to obtain necessary financing for equipment and the opening of the operation.24. Permitting—Requirement o f 
Number o f Copies o f Permit 
Applications to be Subm itted to the 
O ffice. Proposed § 942.773(b)(1) would have required that any person applying for a new permit submit five copies of the application to the Office. One commenter suggested that the regulation

should require only one for the review process. The commenter argued that additional copies of the same application serve no purpose until the permit is issued.OSM  does not agree. After careful consideration of the Agency’s needs, however, OSM  has determined that five copies of a permit application should be required both for internal administrative needs and so that a simultaneous review of the application can be conducted by OSM  and other interested Federal and State agencies. Therefore, the additional copies of the application do serve a purpose prior to permit issuance.25. Permitting—Premining Site Visit 
by OSM . Section 773(b)(5) of the cross- referenced rules requires OSM  to visit the proposed permit area to determine whether the mining and reclamation plan is consistent with actual site conditions. One commenter expressed support for this requirement.26. Permitting—Permit Revisions. Section 942.774 provides procedures and requirements for permit revisions, renewal, and transfer, assignment or sale of permit rights.Section 942.774(b) specifies that a “significant” revision of the permit requires public notice and a formal hearing if one is requested. Section 774.13(b) of the cross-referenced rules directs the regulatory authority to establish guidelines for a permit revision. Section 511(a)(2) of the Act provides that any significant alteration in the reclamation plan shall be subject to formal revision. The rule adopted here today provides that a change in the reclamation plan will be considered “significant” if it has the potential to affect the achievement of reclamation as specified in the approved plan.Section 942.774(c) specifies a period of 30 days within which to submit written comments on an application for approval of a transfer, assignment or sale of a permit. There is no period set in 30 CFR 774.17.One commenter argued that § 942.774 is unnecessary because ample time and opportunity will be provided to comment on mining operations prior to the permit being issued.OSM  rejects this comment. Section 942.774 is in compliance with 30 CFR Part 774, which sets the minimum requirements for a permit revision, renewal, and transfer.One commenter stated that § 942.774(b) and (c) should be more specific in addressing the requirements for permit revisions. The commenter stated that, at a minimum, the permittee should be required to submit an application for revision of a permit at least 90 days
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prior to the date on which the changes are expected to be made, with no revisions allowed until the application has been approved. The commenter suggested that the provisions of Tennessee Regulations 0400-1-3-.17 should be included in the Tennessee Federal program.OSM  rejects this comment. The time necessary for review will vary depending upon the extent of the proposed revision. In any event, no revision, renewal, or transfer may take effect until it is approved by OSM.Another commenter suggested that the definition of a significant revision found in § 942.774(b) is in reality no guideline. The commenter further recommended guidelines on this subject.OSM  is rejecting this comment at this time. The Director believes that the definition found in § 942.774(b) is sufficient to allow the regulatory authority to properly apply the “revision” regulations and review requirements. However, the Office will consider developing guidelines for this purpose if experience shows them to be needed.One commenter stated that § 774.17 of the cross-referenced rules allows citizen comment concerning transfer, assignment, or sale of permit rights, but does not give a time period in which these comments may be submitted. The commenter suggests 30 days after publication of the newspaper advertisement.Section 942.774(c) as proposed and adopted addresses this concern.27. Permitting—Permit Fees. A  permit fee is required under Section 507(a) of the Act and 30 CFR 777.17. OSM  is in the process of developing a permit fee system pursuant to 30 CFR 777.17. Under section 507(a) of the Act, the fee charged an applicant may be less than, but cannot exceed, the actual or anticipated cost of reviewing, administering, and enforcing the permit. However, no fee schedule has yet been established for Federal programs generally, nor is one being adopted at this time for Tennessee. A  rulemaking notice is expected to appear in the near future to set a fee schedule for Tennessee, other Federal programs and Federal lands permits.One commenter expressed concern that OSM  would have no control over cost and that any delay in the review process could potentially cause the applicant a financial hardship.OSM  will propose a permit fee rule in the near future. The commenter is addressing an issue more appropriately considered in that rulemaking. Applicants are put on notice that OSM  may propose and adopt a rule charging

actual costs retroactive to the effective date of this Federal program.28. Permitting—Identification o f Other 
Interests. One commenter stated that§ 778.13(c) of the cross-referenced rules should require all owners of 10% or more of any stock in a company to be identified, instead of merely “principal shareholders.”OSM  appreciates this comment but notes that § 700.5 (“Definitions”) of the cross-referenced rules defines a principal shareholder as any person who is a record or beneficial owner of 10% or more of any class of voting stock.One commenter stated that § 778.14 of the cross-referenced rules should include subcontractor’s past history in a permit application to prevent operators who would otherwise not be allowed to mine from doing so under the names of other companies.OSM  rejects this comment. Section 942.778 states that minimum requirements for legal, financial, compliance, and related information shall apply to any person who makes application for a permit to conduct surface mining and reclamation operations. The applicant is responsible for the work performed by his subcontractors.One commenter suggested keeping former § 778.19 which required that the identification and status of all other licenses and permits required by other agencies be included in the permit application.This comment is rejected for the following reasons: Section 778.13(g) of the cross-referenced rules requires Mine Safety and Health Administration (MSHA) numbers for all mine associated structures that require M SH A approval. Section 778.13(d) of the cross-referenced rules requires a statement of any pending surface coal mining and reclamation operations permit application in the United States.29. Right-of-Entry Information.Section 778.15(a) of the cross-referenced rules requires an applicant to provide a description of the documents upon which he bases his legal right to enter and begin surface coal mining and reclamation operations in the permit area. He is also required to state whether that right is the subject of pending litigation. Several commenters suggested that OSM  require an operator to show his legal right to enter before a permit is issued. They were concerned that an application could contain false ownership information yet be approved by OSM.OSM  must make the findings at § 773.15(c)(1) of the cross-referenced -  rules that an application is complete and accurate before a permit is issued.

Therefore, the information provided to comply with § 778.15(a) of the cross- referenced rules would be reviewed by OSM  prior to permit issuance.30. M aps: General Requirements. Sections 779,24 and 783.24 of the cross- referenced rules identify the information to be included on maps. Sections 779.25 and 783.25 further identify additional data to be on map plans and cross sections. One commenter urged OSM to prescribe standards for the map scale to be used and recommended that it be uniform for all maps.OSM  agrees with the commenters that map scale standards are needed. While OSM  has not included such requirements in the Tennessee Federal program, the Office intends to prepare guidelines in the near future on mapping requirements for permit applicants.31. Blasting Plan. One commenter contended that the requirements of§ 780.13 of the cross-referenced rules, Blasting Plan, are far too vague to ensure the protection of nearby residents.OSM  has not accepted this comment because this same regulation also requires the applicant to comply with the requirements of Section 30 CFR 816.61 through 816.68 of the cross- referenced rules. These sections contain the general blasting requirements and specific requirements pertaining to preblasting surveys, blasting schedules, blasting signs, warnings and access control, control of adverse effects, and records of blasting operations, and provide adequate protection for nearby residents.32. A ir  Pollution Control Plan. Section 780.15(b) of the cross-referenced rules requires an air pollution control plan for all mines “ if required by the regulatory authority.” One commenter suggested that OSM  require an air pollution control plan for surface mining operations, underground mines and all coal-related facilities.OSM  has not accepted this suggestion. In its final rulemaking of January 10, 1983 (48 FR 1160), OSM  adopted a narrower interpretation of Section 515(b)(4) of the Act. A  more detailed discussion of this topic may be found in the above referenced Federal Register notice.33. Hydrologic Information. Section 30 CFR 780.21(b)(1) of the cross-referenced rules addresses information required to establish a baseline for groundwater within the permit area. This section also allows the regulatory authority to request additional information on groundwater should the circumstances warrant. One commenter suggested that OSM  require hydrologic information



Federal Register / V ol. 49, No. 191 / M onday, O ctober 1 , 1984 / Rules and Regulations 38887“within one-half mile with respect to location and ownership and that testing be conducted if the owner desired, to provide baseline data.”OSM has not accepted this suggestion. The commenter did not indicate what the reference point is for the one-half mile distance; in many instances this could be well within the permit boundary of the operation. Further, OSM has the option of requesting additional information with no distance limitation should the baseline information indicate the need for this additional data.Another commenter recommended that OSM require operators to submit a determination of probable hydrologic consequences (PHC) as a permit condition along with a cumulative hydrologic impact assessment.PHC information is now required in § 780.21(f) of the cross-referenced rules as part of a permit application. The development of the cumulative hydrologic impact assessment is the responsibility of the regulatory authority under § 780.21(g). This assessment is based on information contained in the permit application, such as the applicant’s PHC, and other available information which is representative of the area, and must be completed before the permit is issued.34. Steep Slope M ining. Section 785.15(b) of the cross-referenced rules requires that an application for a permit for mining on steep slopes contain sufficient information to establish that the operation will be conducted consistent with the performance requirements of 30 CFR 826.12.One commenter contended that the reference to 30 CFR 826.12 has resulted in a gap, since Part 826 was removed by an earlier rulemaking.The commenter is correct. However, the May 24,1983 Federal Register notice on Backfilling and Grading explains that the performance standards from 30 CFR 826.12 have been moved to 30 CFR 816.107. This notice also removed 30 CFR Part 826 in its entirety. The Office recognizes that this may result in confusion and has initiated steps to correct section 785.15 to show the- appropriate cross-reference for steep slope mining. In implementing 30 CFR 785.15, OSM will look to the provisions of 30 CFR 816.107.35. Requirements for Special 
Categories o f M ining. Section 785.16(f) of the cross-referenced rules addresses the requirements for the granting of variances from returning mined land to approximate original contour (ACO) and provides that such variances may be granted only if specific rules are Promulgated to cover such actions. One commenter assumed from this that OSM

will not grant such variances, since OSM  has not promulgated specific rules to govern these variances.The commenter is incorrect. The permanent program regulations for granting variances from approximate original contour requirements (30 CFR 785.16(f)) provide that variances may be granted only if the regulatory authority has established specific rules to govern such variances. OSM  has done so at 48 FRi39892; 30 CFR 816.133(d) (1) through(10) of the cross-referenced rules address the granting of variances and provide the specific criteria required by § 785.16(f). Therefore, no additional criteria are needed or included here.
Sm all Operator AssistanceSection 942.795 establishes the same standards for the small operators assistance program as are found in Part 795 of the permanent program rules. OSM  expects during its administration of the SOAP in Tennessee that Federal funds will be sufficient to provide for the authorized services, and does not expect to exercise its option at 30 CFR 795.11(b). That option allows OSM  to establish a formula for allocating limited funds to provide the services pursuant to Part 795.OSM  will award SOAP contracts to qualified laboratories utilizing a streamlined procurement system that complies with the Federal Acquisition Regulations. Prior to issuing a Request for Proposal, OSM  will announce its intention through publication in the Commerce Business Daily. Unlike the procedures currently used by Tennessee to develop an independent list of qualified laboratories, OSM  will qualify laboratories as part of its contracting process.
BondingSection 942.800 establishes the same provisions, where applicable, as 30 CFR Chapter VII, Subchapter J, Bonding and Insurance Requirements for Surface Coal Mining and Reclamation Operations.A  provision has been added as § 942.800(b) specifying the procedure that the Office will follow in reviewing the bonds posted by operators who obtained permanent program permits from Tennessee. If a bond amount is determined to be inadequate, notice will be given and the operator will have the option of replacing the existing bond with an adequate one or of posting an additional bond for the amount of the shortfall.36. Bond and Insurance Requirements 
for Surface Coal M ining and 
Reclamation Operations. Section 942.800 cross-references Federal

regulations found at 30 CFR Part 800. These regulations set out requirements for filing and maintaining bonds and insurance for surface coal mining and reclamation operations. Besides cross- referencing the Federal rule, the finak rule states that the Office will review the adequacy of bonds posted with the * State for previously issued permanent program permits. Under this provision, the Office will notify any permittee when it determines that the posted bond is inadequate and require that either a new bond in the correct amount be posted and made payable to “ the United States or the State of Tennessee” or the original bond be modified to include the United States as co-payee and additional bond be posted to meet the necessary amount. OSM  is adopting as proposed a provision requiring all permittees to modify their bonds to include the United States as co-payee within a specified time (30 days) after the effective date of the Tennessee Federal program without direct notice being sent to each individual permittee.The preamble to the proposed rule contained a request for comments on the disposition of outstanding interim program bonds not in forfeiture proceedings by the effective date of the Federal program. Several comments were received.One commenter objected to OSM reevaluating existing bonds arguing that the Federal law allows bond amount to be increased only if the disturbed area is increased or reclamation costs increase. Another commenter opposed requiring permittees to amend their bonds to add the United States as a copayee. Other comments requested that the bonding requirements of the approved Tennessee State program be adopted. One commenter suggested that if sureties are allowed to reclaim sites that they should be required to meet a compliance schedule, as would an operator. This same commenter also requested that bond amounts in the Federal Program be set substantially higher than those previously set by the State.OSM  is adopting the regulation as it was proposed, except that it is also adopting as § 942.800(b)(3) the provision discussed in the preamble to the proposal requiring all permittees under the previously approved State program to modify their bonds to include the United States as co-payee within 30 days from the effective date of the Federal program.The Office believes that this réévaluation of existing bonds is necessary in order to insure that sites operated during the Federal progr  ̂m
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may be properly reclaimed if the operator defaults. Federal regulations at 30 CFR 800.15 require that bonds shall be adjusted to ensure the posted amount is adequate to cover the costs of reclamation under changing circumstances. Further, 30 CFR 800.16(b) requires that bonds be made “payable to the regulatory authority,” which, upon the effective date of this Federal program, is OSM . Therefore, each permittee will be required to amend his bond or bonds if necessary to reflect the proper amount and to include the United States as co-payee. Permittees who fail to comply with this requirement will be subject to notices of violation for failure to comply with 30 CFR 800.16(b), cross- referenced at § 942.800 of the Tennessee Federal program.The Office has studied the suggestions of the commenters that the bonding requirements found in the approved Tennessee State program be adopted in the Federal program. OSM  has not adopted this comment. OSM  believes that its current national regulations are sufficient for use in the Tennessee Federal program. Nothing in the administrative record for this rulemaking or in previous regulatory experience in Tennessee convinces the Office that its current rules will be inadequate in Tennessee to regulate bonding and insurance requirements.Concerning the reclaiming of sites by sureties, OSM  has the discretion to allow a surety to reclaim a site rather than to pay the proceeds of its posted bond. OSM  intends to exercise this discretion only when a surety convinces the Office that the surety is capable of satisfying the reclamation plan for the site and agrees to perform the necessary work according to an agreed upon compliance schedule.Regarding interim program bonds, a discussion of this subject is contained in the preamble to the proposed Tennessee Federal program (49 FR 26898). After careful examination of its authority under Federal law concerning interim program bonds, the Office has decided that it is required to take all appropriate enforcement action to see that interim program mining sites are reclaimed to applicable Federal standards, including the forfeiture of bonds where the United States is named co-payee.One commenter expressed concern that OSM  would not require bond amounts sufficient to cover reclamation costs.Section 800.14 of the cross-referenced rules requires that OSM  determine the amount of the bond and that the bond amount be sufficient to assure completion of the reclamation plan if the work has to be performed by OSM  in

the event of forfeiture. In no case will the total bond initially posted for the entire area under one permit be less than $10,000 (30 CFR 800.14(b)). OSM believes that its bond assessment procedures provide for adequate bonds to cover reclamation costs.The commenter also suggested that provisions be placed in the regulations that control the percentage release and set specific time frames for bond release.The requirements of § 800.40 of the cross-referenced rules contain the information necessary to satisfy this comment.
Performance Standards. Except where specifically modified for the Tennessee Federal program, § 942.815 through 942.828 make applicable the relevant provisions of 30 CFR Chapter VII. Subchapter K, Permanent Program Performance Standards. Additions to those standards have been adopted at § § 942.816 and 942.817 as discussed below.As noted above, § 942.816(b) specifies the performance standards with which a permittee would have to comply. Such a provision is necessary in light of the repeal of the State statute and regulations under which the Tennessee permits were issued. The rule provides that if the permit specifies site-specific standards with which compliance is required, then those standards would apply. However, if the permit is silent or if it references a provision of the repealed Tennessee State program, then the Federal program standards will apply. For example, if the State-issued permit specified the seeding rate for revegetating reclaimed land, then that standard would prevail. If, however, the permit does not so specify, then the standards set in the Federal program will be applicable unless and until they were modified through the permit review undertaken by OSM.OSM  has adopted the revegetation success criteria as proposed, in part because 30 CFR 816.116(a)(1) requires that the regulatory authority establish standards and statistically valid sampling techniques for the measurement of success. Final § 942.816(f) sets forth revegetation success standards and sampling techniques. For pasture or hay land the Office has adopted a standard of 90% ground cover. In addition to this ground cover requirement, final § 942.816(f) requires that the crop production must be equal to or greater than the average county yield as determined by the Tennessee Crop Reporting Service. The 90% standard is usually considered to be the minimum acceptable level of cover for pasture land andis a provision of the

former Tennessee State regulatory program. OSM  has included a production standard because ground cover alone may not always indicate the capability of reclaimed land to support livestock.For areas developed as cropland, the Office has used average county yield as the standard for determining reclamation success. Such information will be taken from the Tennessee Crop Reporting Service. Adjustment for local yield variation within the county may be made for disease, pests and weather- induced variations and differences in crop management practices. The Office has adopted this standard because there is insufficient research and experience to establish the reliability of other methods. The rule requires crops to be grown on a representative portion of the permit area that would be sufficient in size to demonstrate successful soil restoration.Final § 942.816(f)(3) requires 80% ground cover for areas developed for wildlife habitat, recreation, or forest products. The stocking requirement for woody plants will be approved by the Office on a case-by-case basis and specified in the mining and reclamation plan. In approving stocking rates, the Office will rely heavily upon recommendations of the State agencies responsible for the administration of forestry and wildlife programs. The Office believes that case-by-case approval will allow the flexibility necessary to accommodate the specialized requirements of various wildlife and forest management plans. Eighty percent ground cover is believed to be necessary to control erosion on steep terrain that is common to eastern Tennessee coal fields. In applying this and other ground cover standards, the Office will use the definition of ground cover that is in the permanent program rules at 30 CFR 701.5. By that definition, ground cover includes both the aerial parts of living vegetation and litter that is produced naturally on site.Subparagraph (f)(4) adopts as proposed the requirement of Tennessee permanent program rules which prohibited bare areas larger than one- sixteenth of an acre in size and that total more than 10% of the area seeded. The Office believes that such a provision is necessary to avoid releasing bond on lands that meet the overall cover requirements of 80 or 90% ground cover, but still have localized areas that are not yet stabilized from soil erosion.Subparagraph (f)(5) requires that the distribution of woody plants within the permit area be consistent with the postmining land use. This is to ensure that



Federal Register / VoL 49, N o. 191 / M onday, O ctober 1, 1984 / Rules and Regulations 38889all growing space is effectively utilized for land uses such as timber production. It also requires mine operators to replant areas where the survival of woody plants was uneven.Subparagraph (f)(6) specifies that the sampling techniques for measuring woody plant stocking and ground cover • shall be in accordance with techniques approved by the Office. The rule also provides for the use of actual crop yields where cropland is the post-mining land use.All of the above standards have also been adopted as proposed at § 942.817 for underground mining.37. Hydrologic Balance: Siltation 
Structures. Section 816.46(c)(l)(iii) of the cross-referenced rules appears as proposed in Qption 2 of the proposed Tennessee Federal program with modification. The final rule at § 942.816(d) incorporates only the proposed requirements for provision of storage volume of no less than 0.2 acre feet per disturbed acre draining into the basin unless the Office approves a lesser volume. The minimum storage volume is 0.1 acre feet per. disturbed acre.Three commenters suggested that OSM use technical guidelines with alternative designs or approaches for design.criteria of sedimentation ponds in lieu of specific regulations. One commenter stated that additional design criteria in these regulations would limit consideration of other suitable techniques that would meet the performance criteria. The commenter went on to say that the design criteria in the approved State program were so rigid that they excluded basin designs from changing in a rapidly changing technology. This commenter recommended that OSM  adopt the alternative to Option 2 of issuing technical guidelines in lieu of regulations on design criteria. This commenter was opposed to the requirement that sedimentation ponds be located as near as possible to the disturbed area; 100 feet from streams with a biological community; and be located on the flattest slope practicable but in no case on a slope greater than 20 degrees. This commenter also suggested that the design requirement for 24-hour detention time be eliminated since this requirement would result in basins being two to three times larger than necessary to meet performance standards. The commenter stated that a variance should be allowed for particle size as well as for site specific data and specific gravity. The Commenter also objected to the requirement of a nonclogging dewatering device.

Three commenters felt that the sedimentation pond design criteria of Option 2 should be incorporated in regulation rather than used as technical guidelines. They argued that design standards are reasonable and workable, and would make the program a more easily enforceable program; that engineers would otherwise tend to “rubber stamp” the construction of these facilities; and that such design standards would provide a measure of continuity from the State to the Federal program.As explained earlier, OSM  has decided to adopt only a standard modified from § 816.46(c) (1) (iii) for minimum storage volumes because the standards of § 816.46, for the most part, provide sufficient technical direction to operators while allowing them flexibility.38. Contour M ining. Section 942.816(e)(1) establishes the timing in days or distance for the completion of rough backfilling and grading for contour mining operations.Two commenters objected to the 60 days or 1500 linear feet limit on contour mine operations. The first commenter suggested unlimited time for completion of backfilling and grading as long as the mine site was free of violations, while the second commenter suggested a maximum of 90 days or 1500 linear feet.OSM  has chosen to use the standard of 60 days or 1500 linear feet for completion of rough backfilling and grading for Tennessee. This standard was previously established in the Federal permanent program regulations and has been adopted by several States as their standard. The final rule provides additional time for backfilling and grading if the operator can demonstrate the need.39. Area Mining. Proposed § 942.816(f)(3), adopted as§ 942.816(e)(2), deals with the timing of rough backfilling and grading for area surface mining operations. *One commenter objected to the use in the proposed rule of the term “strip” because of its negative connotation, and suggested that the term “surface” be used instead.OSM  has accepted this suggestion and modified § 942.816(e)(2) accordingly. 'One commenter suggested that OSM  allow final grading during the first favorable planting season.OSM  has not accepted this comment. This rule deals only with rough backfilling and grading; therefore, the suggestion is not germane.One commenter stated that the four spoil ridge time was excessive and suggested a two spoil ridge limit instead.

OSM  rejects this suggestion since the four spoil ridge concept was the acceptable limit in the previous Federal permanent program regulations and the imposition of a more stringent standard now would be unreasonable.One commenter stated that an operator should be allowed, when necessary, additional time for backfilling and grading, particularly for mountain top removal operations and hollow fills.OSM  agrees. In the final rule, a provision has been added under which OSM  may grant additional time for backfilling and grading if the operator can demonstrate that additional time is necessary.40. Diversions: General Requirements. Final § 942.816(c) specifies additional design criteria for diversions.Three commenters were opposed to additional design criteria for diversions as given in Option 2 of the proposed rule. Each commenter was in favor of technical guidelines which would allow for variations based on sound engineering practices, and would encourage the use of changing technology. One commenter felt that the addition of design criteria in the regulations would limit the operator’s flexibility. The use of technical guidelines would allow the coal industry alternative designs in meeting performance standards. One commenter stated that the addition of the proposed design criteria is not authorized by the Act and arbitrarily imposes standards on the operator that are without statutory authority or justification.OSM  disagrees with the commenters as follows:(1) The regulations at 30 CFR 816.43(a)(4) (cross-referenced at final § 942.816(c)) give the regulatory authority latitude to specify design criteria for diversions to meet the requirements.(2) The standards in the final rule are those which Tennessee adopted in the permanent regulatory program, and are based on a proper balance between site- specific flexibility and the need for adequate standards governing design to ensure the proper functioning of diversions.(3) OSM , as the regulatory authority under a Federal program, may establish design criteria to meet performance standards by specifying both design and performance criteria to ensure that the requirements of the Act are met. Therefore, OSM  considers it appropriate, at a minimum, to add the design criteria in the final rule at§ 942.816(c).



38890 Federal Register / V ol. 49, No. 191 / M onday, O ctober 1, 1984 / Rules and RegulationsSeveral commenters were in favor of the inclusion in regulations of design criteria for diversions. One commenter advocated inclusion of design standards on lining, freeboard, dissipators, and handling of spoil material and topsoil in addition to the criteria in § 942.816(c). The commenter stated that mere implementation in Tennessee of § 816.43(a)(4) of the cross-referenced rules was insufficient to assure that diversions “which protect the integrity of fills and coal waste piles as well as minimizing the ruñ-off that the operator must control from the affected area, will be adequately designed.”OSM  agrees with the commenters that additional design criteria pertaining to diversions should be included in the Federal program regulations and has modified § 942.816(c) accordingly.OSM ’s objective in § 942.816(c) is to achieve conditions after mining comparable to the premining conditions. The requirements adopted, including the additional design criteria of § 942.816(c) pertaining to diversions, will achieve this objective and at the same time will provide the operator with sufficient flexibility. The language in the final rule allows operators to make technical innovations and improvements to achieve these goals without specifying all aspects of stream channel reconstruction.41. Use o f Explosives: General 
Requirements. Section 816.61(d) of this chapter, made applicable through the cross-reference at final § 942.816, relates to blast design and requires the submission of an anticipated blast design for certain areas of blasting. One commenter suggested that OSM  retain the Tennessee blasting regulation in repealed Tennessee regulation section 0400-1-14.36(6), which provides additional distance to prevent possible damage from blasting.It should be pointed out that the above Tennessee regulation did not prohibit blasting from these areas but only requires the approval of the regulatory authority for blasting within lesser distances. OSM  must abide by the Federal court’s ruling in this matter and cannot prohibit blasting within these areas. See In Re: Permanent Surface 
M ining Regulation Litigation I, No. 79- 1144 (May 16,1980; D.D.C.). However, OSM  has required the blaster to take extra steps if needed to ensure prevention of damage.42. Use o f Explosives: Preblast 
Survey. Sections 816.62 (a) and (b) of the cross-referenced rules explain the procedure by which residents within % mile of the permit area may obtain a preblast survey. One commenter explained that Tennessee required a

preblast survey for dwellings within 1000 feet of the permit area. This commenter felt that OSM should adopt the same requirement.The Federal regulations must reflect the requirements of the Act, section 515(b)(15)(E) of which requires a preblast survey “upon the request of a resident or owner * * V ’ Therefore this suggestion is rejected.43. Use o f Explosives: Blasting 
Schedule. Section 816.64(a) of the cross- referenced rules specifies the times when an operator may blast and allows the regulatory authority to specify more restrictive times.One commenter stated that repealed Tennessee Regulation 0400-114-.33,“Use of Explosives: Surface Blasting Requirements,” should not be replaced by 30 CFR 816.66. The commenter also stated that the Tennessee regulation is more stringent and specific in that it prohibits detonation of blasts at night except under special conditions. The commenter recommended that the Tennessee rule with respect to the blasting schedule be retained in its entirety because it was more restrictive. The commenter also recommended that the prohibition on night blasting except under specific conditions be retained.OSM  has accepted both recommendations in part. Final § 942.816(h) has been adopted, in part, in response to the commenters’ suggestion that night blasting be banned. That section prohibits blasting between sunset and sunrise, as well as restricting blasting to those times in the blasting schedule except in emergency situations where rain, lightning, or other atmospheric conditions, or operator or public safety requires unscheduled detonations. Finally, this section allows OSM  to further limit blasting times.The commenter also pointed out that the references to one inch per second peak particle velocity in the repealed Tennessee regulations were not consistent with a past court decision on the Federal regulations. The commenter is correct; 30 CFR 816.67(d) provides three alternative means of determining maximum peak particle velocities.44. D isposal o f E xcess Spoil: Drainage 
Control. Final § 942.816 contains the requirements for underdrain systems through cross-reference to 30 CFR Part 816. This provision applies to all underdrain systems whether or not the disposal area falls within the definition of a head-of-hollow or valley fill. The requirements are consistent with section 515(b)(22)(D) of the Act.Several commenters stated that specific design criteria for underdrains were essential and urged the incorporation of the design criteria in

the repealed State program into the Tennessee Federal program to provide continuity from the State to the Federal program, because they are tailored to Tennessee and recognize regional mining conditions, and because they have met the Federal requirements and are familiar to industry and citizens. Further, the commenters noted the requirement in 30 CFR 816.71(f)(3) that underdrains “meet any design criteria established by the regulatory authority.” Finally, the commenters argued that design criteria were “necessary for environmental and health reasons,” and that omission of such criteria would leave a gap in the Federal program and would violate SM CRA requirements. Failure to provide design criteria they contended, would undermine successful enforcement of the performance standards.One commenter stated that inclusion of design criteria for underdrains would be burdensome to the industry. Another commenter opposed the addition of detailed standards because they would limit consideration of other suitable techniques and would arbitrarily impose additional standards without statutory authority. This commenter proposed issuance of technical guidelines with various allowable alternatives.OSM  agrees with the commenters who favored no specific design requirements for underdrains other than those in 30 CFR 816.71, and is not # adopting any additional performance standards for underdrains at this time. The Director believes that § 816.71(f)(3) of the cross-referenced rules provides adequate requirements for underdrains for the reasons set forth in the preamble of the final rule adopting § 8167.71. Successful enforcement of performance standards will be based upon the specific terms of the operation and reclamation plan that is incorporated in the permit, and is not dependent upon additional criteria in § 942.816.45. Revegetation Success Standards. Final § 816.116(f) provides for the application of revegetation success standards in accordance with the approved postmining land use and sets minimum conditions for specific land use. Section 816.116(a)(1) of the cross referenced rules requires the regulatory authority to select standards for success and statistically valid sampling techniques for measuring success. Therefore the addition of revegetation success standards is required in the Federal program for Tennessee.One commenter objected to the requirement in the proposed rule that vegetation species used for pasture have a demonstrated self-regeneration



Federal Register / V ol. 49, No. 191 / M onday, October 1 , 1984 / Rules and Regulations 38891j capability. The same commenter objected to 80% initial ground cover with a 90% statistical confidence for areas with w ild life  habitats. The commenter went on to say that the Federal standards require that only 70% success be achieved . The commenter requested that the proposed standard be modified to equal the Federal standard since it is excessive and more stringent than the Federal rule.OSM disagrees with the commenter that the proposed revegetation success standard is more stringent than the Federal standard. The Federal rule provides for the application of success standards in accordance with the approved postmining land use and sets minimum conditions for specific land use. The provisions of 30 CFR 816.116(b) allow regulatory authorities flexibility to develop success standards that are tailored to conditions that exist within { the State. The rule sets criteria that must be exam ined to determine success, but it | is the regulatory authority’s obligation to 
j identify the particular procedures which will be followed. 30 CFR 816.116(b) has ! been w ritten in a general form because of the variation in natural ground cover conditions throughout the States.Therefore, OSM, in its promulgation of a Federal program in Tennessee, is required to establish standards that are compatible with State conditions. OSM believes it has accomplished this in the final rule on vegetation success standards for Tennessee.Several commenters felt that standards in addition to those in the proposed rule should be added to incorporate the specific fertilizer, mulch and planting requirements and evaluation set forth in the repealed Tennessee permanent program regulations. One commenter felt that revegetation is more difficult to obtain in contour mining found in Tennessee and that, therefore, the terrain of Tennessee necessitates more specific and stringent standards.OSM believes that the final rule regarding revegetation success standards is sufficient for the Federal program in Tennessee as it requires specificity in some areas and allows flexibility in others.46. Establishment o f Design Criteria 
for Roads. Final § 942.816(g) provides minimum design standards for primary and ancillary roads.One commenter stated that many of the performance standards of-the proposed Federal program are weaker than the corresponding sections of the btate program. He gave as an example he Federal standards pertaining to haul roads, specifically § 816.150(c) concerning design criteria for roads. He

pointed out that this section, as well as other sections of the proposed Federal program, gives latitude to the regulatory authority in establishing design criteria.OSM, as the regulatory authority, is not required to adopt design criteria for roads. OSM ’s responsibility is to see that any design submitted with a permit application will ensure that operators achieve the required performance standards. However, in response to the commenter concerning the need for design criteria for roads, OSM  has revised § 942.816(g) to include specific performance standards for both primary and ancillary roads.47. Special Performance Standards— 
Coal Preparation Plants Not Located 
Within the Permit Area o f a M ine. Section 942.701 cross-references 30 CFR 701.5(a), “Definitions,” under the permanent program. Included in 30 CFR 701.5(a) are the definitions t)f “coal preparation or coal processing,” “coal prepartion plant,” and “support facilities.” These definitions were the subject of a recent District Court opinion in In R e: Permanent Surface M ining 

Regulation Litigation II, Civil Action No. 79-1144 (D.D.C., July 6,1984).The court ruled that the limitations placed on the Secretary’s jurisdiction by these definitions improperly narrowed the regulatory scope of the Act. Specifically, the Court held that facilities which in any way leach, chemically process, or physically process coal should be regulated when located away from the minesite even if they do not separate coal from its impurities. The court also held that the test for determining what is a regulated support facility should include a functional test and not be based solely upon a proximity limitation. As a result of this ruling, regulations containing the definitions of “surface coal mining operations,” “coal preparation or coal processing,” and “coal preparation plant" were remanded to the Secretary to be revised in accordance therewith. Although the definition of “support facility” was not remanded, the court’s Memorandum Opinion clearly indicated that it cannot stand.Consistent with the court’s decision, OSM  is providing in this Federal program that the definitions of “surface coal mining operations” in § 700.5, and of “coal preparation or coal processing” and “coal preparation plant” at Section701.5 include facilities which leach, chemically process, or physically process coal. Thus, facilities which crush, screen, or size coal will be regulated wherever located. Also, consistent with the court’s decision,OSM  has decided not to apply the definition of “support facilities” in

§ 701.5 of this chapter. Thus, the determination of which “support facilities” are regulated under paragraph (b) of the definition of “surface coal mining operations” at 30 CFR 700.5 will include consideration of the functional relationship of the facilities in question to other regulated activities.
Inspection and Enforcement 

Procedures. Sections 942.842, 942.843 and 942.845 establish the same provisions as 30 CFR Chapter VII, Subchapter L, Permanent Program Inspection and Enforcement Procedures. No changes were proposed or adopted in those procedures for the Tennessee Federal program.48. Federal Inspection and 
Monitoring. Section 842.11 of the cross- referenced rules dèscribes the requirements for Federal,inspection.One commenter questioned OSM ’s authority to inspect coal exploration operations that do not create a substantial disturbance.OSM  has such authority. Although reclamation obligations apply only to those exploration operations that substantially disturb the land surface, it would be illogical to hold that the Office was prohibited from inspecting exploration operations to determine whether they were in fact meeting that test. Therefore, OSM  rejects the comment.Another commenter expressed a need for inspection, on weekends, evenings, and holidays as well as a need for a contact person at OSM  during those times. The commenter explained that this is needed since “wildcatters” operate during these times.OSM  agrees. OSM  has long had the requirement in 30 CFR 842.11(d)(1) that inspections be carried out on an irregular basis, including nights, weekends, and holidays. OSM  has in the past and will continue to conduct inspections during these times as the need arises. The Director is reviewing the merits of providing to citizens a mechanism through which they could contact OSM  at times outside normal working hours in connection with the possible installation of a toll free telephone number, as discussed under General Comments.49. Requests for Federal Inspections. Section 842.12 of the cross-referenced rules provides requirements for requesting Federal inspections, including the conduct of the inspection, a requester’s right to confidentiality, and the right of a person to be present during the inspection.A  commenter expressed the desire for OSM  to have a system for keeping



38892 Federal Register / V ol. 49, No. 191 / M onday, O ctober 1 , 1984 / Rules and Regulationsconfidential the identity of citizens making complaints.OSM  agrees with the commenter that confidentiality is important in the handling of citizen complaints. Such confidentiality is provided by 30 CFR 842.12, cross-referenced at 942.842 of the Tennessee Federal program. That section provides that the identity of individuals requesting a Federal inspection or providing information on a possible violation or imminent danger or harm shall remain confidential if requested by that person. OSM has procedures to handle citizen complaints confidentially which have been used for several years. These established procedures will be used in Tennessee.50. Cessation Orders. A  commenter asserted that 30 CFR 843.11(a)(2)(i), cross-referenced at Section 942.843 of the Tennessee Federal program, “forbids OSM  from issuing” cessation orders to operators mining off their permit areas. The commenter was referring to a provision under which mining without a permit is made subject to cessation orders for causing significant imminent harm unless the operations “are an integral, uninterrupted extension of previously permitted operations” and the operator has filed “a timely and complete permit to conduct such operations.”The commenter’s concern that OSM would be unable to cease such operations if necessary is unfounded. OSM  could issue a notice of violation requiring any unpermitted operations to cease. If necessary, this cpuld then be followed by a failure-to-abate cessation order. Further, the cited provision does not in any sense hinder or prohibit OSM from issuing a cessation order under 30 CFR 843.11(a)(1) to any operator who is creating an imminent danger to health and safety, or who is causing or can reasonably be expected,to cause significant imminent harm.
Blaster Training and Certification.The proposed Tennessee Federal program cross-referenced 30 CFR Part 850. The final progam has been corrected to Cross-reference the more appropriate (but proposed) 30 CFR Part 855, Certification of Blasters in Federal Program States and on Indian Lands. However, there are no substantive standards for a Federal program for blaster training and certification at present.51. Blaster Training and Certification. One commenter stated that such a program “has been in limbo for years” and insisted that OSM  provide such a program promptly.OSM  agrees and has recently proposed a Federal blaster certification program in the Federal Register (49 FR

35714; September 11,1984). It should be pointed out that 30 CFR 850.12(b) requires the development and adoption of a blaster program within twelve months after implementation of a Federal program. OSM  intends to comply with that requirement.IV. Other InformationOSM has examined this Federal program according to the criteria of Executive Order 12291 (46 FR 3193, February 19,1981) and has determined that it does not constitute a major rule. There would be no major economic impact through adoption of this rule. The coal mining industry in Tennessee is already subject to the regulatory standards similar to those imposed by the Federal program as adopted.OSM  has examined this Federal program pursuant to the Regulatory Flexibility Act, 5 U.S.C. 601 et seq., and determined that it will not have a significant impact on a substantial number of small entities. The impact is no different than the effect of the approval of the State regulatory program.Section 702(d) of the Act provides that promulgation of a Federal program shall not constitute a major Federal action under the National Environmental Policy Act, 42 U.S.C. 4332. Thus, no Environmental Assessment is required for this rulemaking.
O ffice o f Management and Budget 
ReviewThe recordkeeping and reporting requirements of this rule are the same as those of the permanent program regulations which have been approved by the Office of Management and Budget (OMB) under 44 U .S.C. 3507.
Subjects A ffected by RulemakingIn accordance with the Federal Register rule at 1 CFR 18.20, OSM  has identified the following topics affected by the rulemaking:List of Subjects in 30 CFR Part 942Coal mining, Intergovernmental relations, Surface mining, Underground mining, Reporting and recordkeeping requirements.Accordingly, 30 CFR Part 942 is amended as setforth herein.

Dated: September 25,1984.J. Steven Griles,
Acting Assistant Secretary, Land and 
M inerals Management.1. Part 942 is revised to read as follows:

PART 942—TENNESSEE

Sec.
942.20 Approval of Tennessee reclamation 

plan for lands and waters affected by 
past coal mining.

942.700 Tennessee Federal program.
942.701 General.
942.707 Exemption for coal extraction 

incident to government-financed 
highway or other construction.

942.761 Areas designated unsuitable for 
surface coal mining by act of Congress.

942.762 Criteria for designating areas as 
unsuitable for surface coal mining 
operations.

942.764 Processes for designating areas 
unsuitable for surface coal mining 
operations.

942.772 Requirements for coal exploration.
942.773 Requirements for permits and 

permit processing.
942.774 Revision; renewal; and transfer, 

assignment, or sale of permit rights.
942.775 Administrative and judicial review 

of decisions.
942.777 General content requirements for 

permit applications.
942.778 Permit applications—Minimum 

requirements for legal, financial, 
compliance, and related information.

942.779 Surface mining permit 
applications—Minimum requirements for 
information on environmental resources.

942.780 Surface mining permit 
applications—Minimum requirements for 
reclamation and operation plan.

942.783 Underground mining permit 
applications—Minimum requirements for 
information on environmental resources.

942.784 Underground mining permit 
applications—Minimum requirements for 
reclamation and operation plan.

942.785 Requirements for permits for special 
categories of mining.

942.795 Small operator assistance program.
942.800 Bond and insurance requirements 

for surface coal mining and reclamation 
operations.

942.815 Performance standards—Coal 
exploration.

942.816 Performance standards—surface 
mining activities.

942.817 Performance standards— 
underground mining activities.

942.819 Sp ecial perform ance standards— A u ger mining.
942.823 Special performance standards— 

Operations on prime farmland.
942.824 Sp ecial perform ance standards— M ountaintop rem oval.
942.827 Special performance standards— 

Coal preparation plants not located 
within the permit area of a mine.

942.828 Sp ecial perform ance standards—In situ processing.
942.842 Federal inspections.
942.843 Federal enforcement.
942.845 Civil penalties.
942.855 Certification of blasters.Authority: Pub. L. 95-87, The Surface
Mining Control and Reclamation Act of 1977,
30 U.S.C. 1201 et seq.
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§ 942.20 Approval of Tennessee 
reclamation plan for lands and waters 
affected by past coal mining.The Tennessee Reclamation Plan, as submitted on March 24,1982, is approved. Copies of the approved program are available at:Office of Surface Mining Reclamation and Enforcement, 530 Gay Street,Suite 500, Knoxville, Tennessee 37902 State of Tennessee Department of Conservation, Division of Surface M in in g and Reclamation, 305 West Springvale, Knoxville, Tennessee 37917O ffice of Surface Mining Reclamation and Enforcement, Administrative Record, Room 5315,1100 ‘L’ Street,

NW. Washington, D.C. 20240.
§ 942.700 Tennessee Federal Program.(a) This part contains all rules that are applicable to surface coal mining operations in Tennessee which have been adopted under the Surface Mining Control and Reclamation Act of 1977.(b) Certain of the rules in this part cross-reference pertinent parts of the perm anent program regulations in this chapter. The full text of a cross- referenced rule is in the permanent program rule cited under the relevant section of this part.(c) T h is  part applies to all surface coal mining operations in Tennessee conducted on non-Federal and non- Indian lands. To the extent required by Part 740 of this chapter, this part also applies to operations on Federal lands in T ennessee.(d) The information collection requirements contained in this part have been approved by the office of Management and Budget under 44 U.S.C. 3507 and assigned the following clearance numbers: 1029-0007,1029-0009.1029- 0032,1029-0033,1029-0034, 1029-0035,1029-0036,1029-0038,1029-0039.1029- 0040,1029-0041,1029-0043, 1029-0047,1029-0048,1029-0049,1029- 0080.
§ 942.701 General.(a)(1) Except as provided in paragraphs (a)(2) and (a)(3) of this section § 700.5, 700.11, 700.12, 700.13, 700.14, 700.15 and Part 701 of this chapter shall apply to coal exploration and surface coal mining and reclamation operations.(2) The definition of “support facilities” in § 701.5 of this chapter shall not apply to surface coal mining and reclamation operations.(3) The definitions of “surface coal mining operations” in § 700.5, and “coal preparation or coal processing” andcoal preparation plant”  in § 701.5 of <  this chapter shall include facilities

which leach, chemically process, or physically process coal.(b) Surface coal mining and reclamation operations in Tennessee which do not have a permanent program permit issued by the State of Tennessee prior to the effective date of this program, but which filed a permit application on a timely basis and were allowed to operate under the Tennessee State program, may continue to operate until the Office issues or denies a permit if they: (1) Comply with subchapter B of this chapter until issuance or denial of a permit under this program; (2) authorize transfer to OSM  of any permit application pending with the State regulatory authority; and (3) provide to the Office on a timely basis any — requested additional information necessary to make a complete permit application.(c) Persons engaged in underground mining activities which do not have and did not apply for a permanent program permit from the State of Tennessee prior to the effective date of this program, but which were allowed to operate under the Tennessee State program, may continue to operate beyond eight months after the effective date of this program if they: (1) Within two months of the effective date of this program apply to OSM  for a permit; (2) comply with Subchapter B of this chapter until issuance or denial of a permit under this program; and (3) provide to the Office on a timely basis any requested additional information necessary to make a complete permit application.(d) Persons operating facilities which leach, chemically process, or physically process coal which do not have a permanent program permit from the State of Tennessee prior to the effective date of this program, may continue to operate beyond eight months after the effective date of this program if they: (1) Within two months of the effective date of this program apply to OSM  for a permit; (2) comply with Subchapter B of this chapter until issuance or denial of a permit under this program; and (3) provide to the Office on a timely basis any requested additional information necessary to make a complete permit application.(e) Records required by § 700.14 of this chapter to be made available locally to the public shall be retained at OSM ’s Knoxville Field Office.
§ 942.707 Exemption for coal extraction 
incident to government-financed highway 
or other construction.Part 707 of this chapter, Exemption for Coal Extraction Incident to Government- Financed Highway or Other

Construction, shall apply to surface coal mining and reclamation operations.
§ 942.761 Areas designated unsuitable for 
surface coal mining by act of Congress.Part 761 of this chapter, Areas Designated by Act of Congress, shall apply to surface coal mining and reclamation operations.
§ 942.762 Criteria for designating areas as 
unsuitable for surface coal mining 
operations.(a) Part 762 of this chapter, Criteria for Designating Areas as unsuitable for Surface Coal Mining Operations, shall apply to surface coal mining and reclamation operations.(b) In addition to the lands defined as fragile lands in § 762.5 of this chapter, the Office in evaluating any petition to designate lands as unsuitable or to terminate such designation will consider lands included on the Tennessee Natural Areas Registry under Tennessee Code Annotated (TCA) section 11-14- 112, Natural Areas designated by the Tennessee General Assembly under T CA  11-14-108, areas adjoining Tennessee Scenic Rivers designated under T CA 11-13-101, and Scenic Trails designated under T CA  11-11-101.
§ 942.764 Process for designating areas 
unsuitable for surface coal mining 
operations.(a) Part 764 of this chapter. State Process for Designating Areas Unsuitable for Surface Coal Mining Operations, shall apply to surface coal mining and reclamation operations.(b) The Secretary shall notify the Tennessee Department of Health and Environment of any area designated unsuitable or for which such designation has been requested or terminated.(c) Unsuitability designations made under the Tennessee State program shall remain valid unless and until terminated.
§ 942.772 Requirements for coal 
exploration.(a) Part 772 of this chapter, Requirements for Coal Exploration, shall apply to any person who conducts coal exploration, except for § 772.11(a) regarding written notice of intention to explore, for which paragraph (b) of this section substitutes.(b) Notice o f intent. Any person who intends to conduct coal exploration operations outside a permit area during which 250 tons or less of coal will be removed and which may: (1) Substantially disturb the natural land surface, or (2) involve the use of mechanized earth moving equipment or explosives, shall, before conducting
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§ 942.773 Requirements for permits and 
permit processing.(a) Part 773 of this chapter, Requirements for Permits and Permit Processing, shall apply to any person who applies for a permit for surface coal mining and reclamation operations.(b) In addition to the requirements of Part 773, the following permit application review procedures shall apply:(1) Any person applying for a permit shall submit five copies of the application to the Office.(2) The Office shall review an application for administrative completeness and acceptability for further review apd shall notify the applicant in writing of the findings. The Office may:(i) Reject a flagrantly deficient application, notifying the applicant of the findings;(ii) Request additional information required for completeness stating specifically what information must be supplied and the date by which the information must be submitted; or(iii) Judge the application administratively complete and acceptable for further review.(3) Should the applicant not submit the information as required by§ 942.773(b)(2)(ii) by the specified date, the Office may reject the application. When the applicant submits the required information by the specified date, the Office shall review it and advise the applicant concerning its acceptability.(4) When the application is judged administratively complete, the applicant shall be advised by the Office to file the public notice required by § 773.13 of this chapter.(5} A  representative of the Office shall visit the proposed permit area to determine whether the operation and reclamation plans are consistent with actual site conditions. The applicant will be notified in advance of the time of the visit. At the time of the visit, the applicant shall have the locations of the proposed permit boundaries, topsoil storage areas, sediment control structures, roads, and other significant features contained in the application marked by flags.(6) Adequacy of information to allow the Office to comply with the National Environmental Policy Act, 42 U.S.C.4322, shall be considered in the determination of a complete application. The Office may require specific additional information from the applicant as any environmental review

progresses when such specific information is needed. Failure to submit the additional information by the date(s) requested could result in disapproval of the application.(c) In addition to the information required by subchapter G  of this chapter, the Office may require an applicant to submit supplementary information to ensure compliance with applicable Federal laws and regulations other than the Act.(d) Review  o f Tennessee State 
program perm its. In lieu of the provisions of § 773.11(d)(2) of this chapter, the following shall apply:(1) Beginning on the effective date of this program, the Office will review all permanent program permits issued by the State of Tennessee.(2) If the Office determines that any State permit was granted contrary to the provisions of the Act, the Office will: (i) Notify the permittee in writing and state the reasons for its determination; (ii) provide the permittee a reasonable time within which to resubmit the permit application in whole or in part, as appropriate; (iii) provide the permittee a reasonable time within which to conform ongoing surface coal mining and reclamation operations to the requirements of this part; and (iv) provide the permittee with the opportunity for a non-adjudicatory hearing to contest the determination by the Office.(3) If the permittee fails to resubmit the permit application or conform the ongoing surface coal mining and reclamation operations to the requirements of this part within the time specified, the Office may suspend or revoke the permit.(4) The Office’s suspension or revocation of a permit under paragraph(d)(3) of this section shall be subject to administrative and judicial review in accordance with the provisions of Part 775 of this chapter.
§ 942.774 Revision; renewal; and transfer, 
assignment, or sale of permit rights.(a) Part 774 of this chapter, Revision;Renewal; and Transfer, Assignment, or Sale of Permit Rights, shall apply to any such actions involving surface coal mining and reclamation operations permits. ^(b) Any revision to the approved mining or reclamation plan will be subject to review and approval by the Office. A  significant revision to the reclamation plan will be subject to the public notice and hearing provisions of the program prior to approval and implementation. A  change in the reclamation plan will be considered

significant if it has the potential to affect the achievement of reclamation as specified in the approved plan.(c) In addition to the requirements of Part 774 of this chapter, any person having an interest which is or may be adversely affected by a decision on the transfer, assignment, or sale of permit rights, including an official of any Federal, State, or local government agency, may submit written comments on the application to the Office within thirty days of either the publication of the newspaper advertisement required by § 774.17(b)(2) of this chapter or receipt of an administratively complete application, whichever is later.
§ 942.775 Administrative and judicial 
review of decisions.Part 775 of this chapter, Administrative and Judicial Review of Decisions, shall apply to all decisions on permits.
§ 942.777 General content requirements 
for permit applications.Part 777 of this chapter, General Content Requirements for Permit Applications, shall apply to any person who makes application for a permit to conduct surface coal mining and reclamation operations.
§ 942.778 Permit applications—Minimum 
requirements for legal, financial, 
compliance, and related information.Part 778 of this chapter, Permit Applications—Minimum Requirements for Legal, Financial, Compliance, and Related Information, shall apply to any person who makes application for a permit to conduct surface coal mining and reclamation operations.
§ 942.779 Surface mining permit 
applications—Minimum requirements for 
information on evironmental resources.Part 779 of this chapter, Surface Mining Permit Applications—Minimum Requirements for Information on Environmental Resources, shall apply to any person who makes application to conduct surface coal mining and reclamation operations.
§ 942.780 Surface mining permit 
applications—Minimum requirements for 
reclamation and operation plan.Part 780 of this chapter, Surface Mining Permit Applications—Minimum Requirements for Reclamation and Operation Plan, shall apply to any person who makes application to conduct surface coal mining and reclamation operations.
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§ 942.783 Underground mining permit 
applications—minimum requirements for 
information on environmental resources.Part 783 of this chapter. Underground Mining Permit Applications—Minimum Requirem ents for Information on Environm ental Resources, shall apply to any person who makes application to conduct underground coal mining operations.
§ 942.784 Underground mining permit 
applications—Minimum requirements for 
reclamation and operation plan.Part 784 of this chapter, Underground Mining Permit Applications—Minimum requirements for Reclamation and Operation Plan, shall apply to any person who makes application for a permit to conduct underground coal mining operations.
§ 942.785 Requirements for permits for 
special categories of mining.Part 785 of this chapter. Requirements • for Permits for Special Categories of Mining, shall apply to each person who makes application for a permit to conduct certain categories of surface coal mining and reclamation operations as specified therein.
§ 942.795 Small operator assistance 
program.Part 795 of this chapter. Small Operator Assistance Program, shall apply to any person making application for assistance under the small operator assistance program.
§ 942.800 Bond and insurance 
requirements for surface coal mining and 
reclamation operations.(a) Except as provided in paragraph(b) of this section, Part 800 of this chapter, Bond and Insurance \  Requirements for Surface Coal Mining and Reclamation Operations Under Regulatory Programs, shall apply to any person conducting surface coal mining and reclamation operations.(b) (l] The Office shall review the adequacy of the bonds for those operators who posted reclamation bonds with the State of Tennessee, under its permanent regulatory program prior to the effective date of this program,who gave the State collateral to guarantee reclamation, or who was required to take either of these actions.(2) Where the Office determines that a bond amount is inadequate it shall notify the operator that additional bond is required. The operator shall post the required bond or collateral in the amount and within the time required by the Office. All bonds shall be made payable to “The United States or the State of Tennessee.”

* ' (3) Not later than 30 days after the effective date of this program each permanent program permittee shall either: (i) Post an acceptable new bond in the required amount made payable to “The United States or The State of Tennessee” or (ii) provide an executed assignment of the required acceptable bond made payable to ‘The United States or The State of Tennessee.”
§942.815 Performance standards—Coal 
exploration.Part 815 of this chapter, Permanent Program Performance Standards—Coal Exploration, shall apply to any person who conducts coal exploration.
§ 942.816 Performance standards— 
Surface mining activities.(a) Except as modified by paragraphs(b) through (h) of this section, Part 816 of this chapter, Permanent Program Performance Standards—Surface Mining Activities, shall apply to any person who conducts surface mining activities in the State of Tennessee.(b) The permittee shall comply with the site-specific terms of the permit except that references to provisions of the Tennessee State program shall be read to require compliance with the relevant provisions of this part. Where the permit does not specify site-specific standards with which compliance is required, the permittee shall comply with the standards of this Part.(c) Diversions. In lieu of the requirements of § 816.43(a)(4j of this chapter, diversion design shall incorporate the following requirements:(1) Channel lining shall be designed using standard engineering practices to pass safely the design velocities. Riprap shall comply with the requirement of§ 816.71 If) (8) of this chapter, except for sand and gravel.(2) Freeboard shall be no less than 0.3 feet. Protection shall be provided for transition of flows and for critical areas such as swales and curves. Where the area protected is a critical area as determined by the Office, the design freeboard may be increased.(3) Energy dissipators shall be installed when necessary at discharge points, where diversions intersect with natural streams and exit velocity of the diversion ditch flow is greater than that of the receiving stream.(4) Excess excavated material not utilized in diversion channel geometry or regrading of the channel shall be disposed of in accordance with§ § 816.71 through 816.74 of this chapter.(d) Hydrologic Balance: Siltation 
Structures. In lieu of the requirements of § 816.46(c)(l)(iii)(A) of this chapter, sedimentation ponds shall provide a

storage volume of no less than 0.2 acre feet per disturbed acre draining into the basin. The Office may approve lesser sediment storage volumes equal to the sediment calculated to enter the pond between planned cleanout intervals upon submission and approval of a plan for removing sedimentation from the pond which includes a description of the equipment to be used. The minimum sediment storage volume shall be equal to 0.1 acre feet per disturbed acre.(e) Backfilling and grading: General 
requirements. In addition to the requirements of § 816.102(a)(6) of this chapter, backfilling and grading shall proceed in accordance with the following timing requirements:(1) Contour mining. Rough backfilling and grading shall follow coal removal by not more than eo^iays or 1,500 linear feet.(2) Area mining. Rough backfilling and grading shall be completed within 180 days following coal removal and shall not be more than four spoil ridges behind the pit being worked, the spoil from the active pit being considered the first ridge.(3) The Office may grant additional time for rough backfilling and grading if the permittee can demonstrate, through the detailed written analysis under Section 780.18(b)(3) of this chapter, that additional time is necessary.(f) Revegetation: Standards fo r  
success. In lieu of the requirements of § 816.116 (b)(1) through (b)(6) of this chapter, the following revegetation success standards and sampling techniques shall be used by the Office.(1) For areas developed for use as pasture or hay production, the ground cover shall be at least ninety percent (90%) and crop production shall be equal to or greater than the average county yield as stated by the Tennessee Crop Reporting Service for the county in which the permit area is located.(2) For areas developed for use as cropland, crop production shall be equal to or greater than the average county yield as stated by the Tennessee Crop Reporting Service for the county in which the permit area is located. Adjustment for local yield variation within the county may be made for disease, pests, weather-induced variations, and differences in crop management practices.(3) For areas developed for wildlife habitat, recreational or forest products, the ground cover shall be at least eighty percent (80%) and the stocking of woody plants shall be at least equal the rate specified in the approved mining and reclamation plan.



38896 Federal Register / V o l. 49, N o. 191 / M onday, O ctober 1, 1984 / Rules and Regulations(i) Minimum stocking levels and planting arrangements shall be specified by the Office on the basis of local and regional conditions and after consultation with the State agencies responsible for the administration of forestry and wildlife programs.(ii) Trees and shrubs that will be used in determining the success of stocking and the adequacy of plant arrangement shall have utility for the approved postmining land use. At the time of bond release, such trees and shrubs shall be healthy, and at least eighty percent (80%) shall have been in place for at least three growing seasons. No trees and shrubs in place for less than two growing seasons shall be counted in determining stocking adequacy.(iii) Vegetative ground cover shall not be less than that required to achieve the approved postmining land use.(4) Bare areas shall not exceed one- sixteenth (Vie) acre in size and total not more than ten percent (10%) of the area seeded.(5) Distribution of woody plants within the permit area shall be consistent with the post-mining land use.(6) Sampling techniques for measuring woody plant stocking and ground cover shall be in accordance with techniques approved by the Office. Actual crop yields shall be used to determine production.(g) Roads. In lieu of the requirements of section 816.150(c) of this chapter, roads shall be designed and constructed or reconstructed in compliance with the following standards in order to control subsequent erosion and disturbance,of the hydrologic balance.(1) Prim ary Roads, (i) Except for existing roads and where lesser grades are necessary to control site-specific conditions, the overall grades shall not exceed lv:10h (10 percent); the maximum pitch grade shall not exceed lv:6.5h (15 percent); and there shall be not more than three hundred (300) feet of pitch grade exceeding ten (10) percent within any consecutive one thousand (1,000) feet of primary roads. In no case shall there by any pitch grade over fifteen (15) percent.(ii) Culvert spacing shall not exceed one thousand (1,000) feet on grades of zero (0) to three (3) percent, eight hundred (800) feet on grades of three (3) to six (6) percent, five hundred (500) feet on grades of six (6) to ten (10) percent, and three hundred (300) feet on grades of ten (10) percent or greater. Culverts shall be installed at closer intervals than the maximum in this part if required by the Office as appropriate for the erosive properties of the soil or to accommodate flow from small intersecting drainages.

Culverts may be constructed at greater intervals than the maximum indicated in this part if approved by the Office upon a finding that greater spacing will not increase erosion.(iii) Culverts shall be covered by compacted fill to a minimum depth of one foot.(2) A ncillary Roads, (i) Field design methods may be utilized for ancillary roads.(ii) Where lesser grades are necessary to control site-specific conditions overall grade shall not exceed lv:10h (10 percent). Pitch grade shall not exceed lv:5h (20 percent). There shall not be more than one thousand (1,000) consecutive feet of maximum pitch grade.(iii) Ancillary roads may meander so as to avoid large growths of vegetation and other natural obstructions.(iv) Compaction on road embankments shall be only to the extent necessary to control erosion and maintain the road.(v) Temporary culverts and bridges shall be sized to safely pass the one (1) year, six (6) hour precipitation event.(h) Use o f Explosives. In lieu of the requirements of § 816.64(a)(2) of this chapter, all blasting shall be conducted between sunrise and sunset. Blasting may not be conducted at times different from those announced in the blasting schedule except in emergency situations where rain, lightning, or other atmospheric conditions, or operator or public safety requires unscheduled blasts. The Office may specify more restrictive time periods for blasting.
§ 942.817 Performance standards— 
Underground mining activities(a) Part 817 of this chapter, Permanent Program Performance Standards— Underground Mining Activities, as modified by paragraphs (b)-(f) of this section, shall apply to any person who conducts underground mining activities in the State of Tennessee.(b) The permittee shall comply with the site-specific terms of the permit except that references to provisions of the Tennessee State program shall be read to require compliance with the relevant provisions of this part. Where the permit does not specify site-specific standards with which compliance is required, the permittee shall comply with the standards of this Part.(c) D iversions. In lieu of the requirements of § 817.43(a)(4) of this chapter diversion design shall incorporate the following requirements:(1) Channel lining shall be designed using standards engineering practices to pass safely the design velocities. Riprap shall comply with the requirements of

§ 817.71(f)(3) of this chapter, except for sand and gravel.(2) Freeboard shall be no less than 0.3 feet. Protection shall be provided for transition of flows and for critical areas such as swales and curves. Where the area protected is a critical area as determined by the Office, the design freeboard may be increased.(3) Energy dissipators shall be installed when necessary at discharge points, where diversions intersect with natural streams and exit velocity of the diversion ditch flow is greater than that of the receiving stream.(4) Excess excavated material not utilized in diversion channel geometry or regrading of the channel shall be disposed of in accordance with§ § 817.71 through 817.74 of this chapter.(d) Hydrologic balance: Siltation 
structures. In lieu of the requirements of § 817.46(c)(l)(ii)(A) of this chapter, sedimentation ponds shall provide a storage volume of no less than 0.2 acre feet per distributed acre draining into the basin. The Office may approve less sediment storage volumes equal to the sediment calculated to enter the pond between planned cleanout intervals upon submission and approval of a plan for removing sediment from the pond which includes a description of the equipment to be used. The minimum sediment storage volume shall be equal to 0.1 acre feet per disturbed acre.(e) Revegetation: Standards for 
success. In lieu of the requirements of § 817.116 (b)(1) through (b)(6) of this chapter, the following revegatation success standards and sampling techniques shall be used by the Office.(1) For areas developed for use as pasture or hay production, the ground cover shall be at least ninety percent (90%) and crop production shall be equal to or greater than the average county yield as stated by the Tennessee Crop Reporting Service for the county in which the permit area is located.(2) For areas developed for use as cropland, crop production shall be equal to or greater than the average county yield as stated by the Tennessee Crop Reporting Service for the county in which the permit area is located. Adjustment for local yield variation within the county may be made for disease, pests, weather-induced variations, and differences in crop management practices.(3) For areas developed for wildlife habitat, recreational or forest products, the ground cover shall be at least 80 percent (80%) and the stocking of woody plants shall be at least equal to the rate specified in the approved mining and reclamation plan.
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(i) M in im u m  stocking levels and planting arrangements shall be specified by the Office on the basis of local and regional conditions and after consultation with the State agencies responsible for the administration of forestry and wildlife programs.(ii) Trees and shrubs that will be used in determ ining the success of stocking and the adequacy of plant arrangement shall h a ve utility for the approved postmining land use. At the time of bond release, such trees and shrubs shall be healthy, and at least eighty percent (80%) shall have been in place for^t least three growing seasons. No trees and shrubs in place for less than two growing seasons shall be counted in determining stocking adequacy.(iii) Vegetative ground cover shall not be less than that required to achieve the approved postmining land use.(4) Bare areas shall not exceed one-sixteenth (Vie) acre in size and total not more than ten percent (10%) of the area seeded. ? '(5) Distribution of woody plants within the permit area shall be consistent with the post-mining land use.(6) Sampling techniques for measuring woody plant stocking and ground cover shall be in accordance with techniques approved by the Office. Actual crop yields shall be used to determine production.(f) Roads. In lieu of the requirements of § 817.150(c) of this chapter, roads shall be designed and constructed or reconstructed in compliance with the following standards in order to control subsequent erosion and disturbance of the hydrologic balance.(1) Primary Roads.(i) Except for existing roads and where lesser grades are necessary to control site-specific conditions, the overall grade shall not exceed lv:10h (10 percent), the maximum pitch grade shall not exceed lv:6.5h (15 percent), and there shall be not more than three hundred (300) feet of pitch grade exceeding ten (10) percent within any consecutive one thousand (1,000) feet of primary roads. In no case shall there be any pitch grade over fifteen (15) percent.(ii) Culvert spacing shall not exceed one thousand (1,000) feet on grades of zero (0) to three (3) percent, eight

hundred (800) feet on grades of three (3) to six (6) percent, and five hundred (500) feet on grades of six (6) to ten (10) percent, and three hundred (300) feet on grades often (10) percent or greater. Culverts shall be installed at closer intervals than the maximum in this part if required by the Office as appropriate for the erosive properties of the soil or to accommodate flow from small intersecting drainages. Culverts may be constructed at greater intervals than the maximum indicated in this part if approved by the Office upon a finding that greater spacing will not increase erosion.(iii) Culverts shall be covered by compacted fill to a minimum depth of one foot.(2) A ncillary Roads, (i) Field design methods may be utilized for ancillary roads.(ii) Where lesser grades are necesary to control site-specific condition, overall grade shall not exceed lv:10h (10 percent). Pitch grade shall not exceed lv:5h (20 percent). There shall not be more than one thousand (1,000) consecutive feet of maximum pitch grade.(iii) Ancillary roads may meander so as to avoid large growths of vegetation and other natural obstructions.(iv) Compaction on road embankments shall be only to the exten necessary to control erosion and maintain the road.(v) Temporary culverts and bridges shall be sized to safely pass the one (1) year, six (6) hour precipitation event.
§ 942.819 Special performance 
standards—Auger mining.Part 819 of this chapter, Special Permanent Program Performance Standards—Auger Mining, shall apply to any person who conducts surface coal mining operations which include auger mining.
§ 942.823 Special performance 
standards—Operations on prime farmland.Part 823 of this chapter, Special Permanent Program Performance Standards—Operations on Prime Farmland, shall apply to any person who conducts surface coal mining operations on prime farmland.

§ 942.824 Special performance 
standards—Mountaintop removal.Part 824 of this chapter, Special Permanent Program Performance • Standards—Mountaintop Removal, shall apply to any person who conducts surface coal mining and reclamation operations constituting mountaintop removal.
§ 942.827 Special performance 
standards—Coal preparation plants not 
located within the permit area of a mine.Part 827 of this chapter, Permanent Program Performance Standards—Coal Preparation Plants Not Located Within the Permit Area of a Mine, shall apply to any person who conducts surface coal mining and reclamation operations which include the operation of a coal preparation plant not located within the permit area of a mine.
§ 942.828 Special performance 
standards—In situ processing.Part 828 of this chapter, Special Permanent Program Performance Standards—In Situ Processing, shall apply to any person who conducts surface coal mining and reclamation operations which include the in situ processing of coal.
§ 942.842 Federal inspections.Part 842 of this chapter, Federal Inspections, shall apply to all exploration and surface coal mining and reclamation operations.
§ 942.843 Federal enforcement.Part 843 of this chapter, Federal Enforcement, shall apply regarding enforcement action on coal exploration and surface coal mining and reclamation operations.
§ 942.845 Civil penalties.Part 845 of this chapter, Civil Penalties, shall apply to the assessment of civil penalties for violations on coal exploration and surface coal mining and reclamation operations.
§ 942.855 Certification of blasters.Part 855 of this chapter, Certification of Blasters, shall apply to any person who conducts coal exploration or surface coal mining and reclamation operations.[FR Doc. 84-25921 Filed 9-28-84; 8:45 am)
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Species and Designating Critical 
Habitat; Amended Procedures To 
Comply With the 1982 Amendments to  
the Endangered Species Act

AGENCIES: Fish and Wildlife Service, Interior; National Marine Fisheries Service, National Oceanic and Atmospheric Administration,Commerce. 
a c t io n : Final rule.
SUMMARY: The U.S. Fish and Wildlife Service and the National Marine Fisheries Service (Services) amend Part 424 of Title 50 of the U.S. Code of •Federal Regulations in order to comply with changes made in the Endangered Species Act of 1973 (Act) by the Endangered Species Act Amendments of. 1982 (Amendments). Part 424 is amended to alter the procedures followed by the Services in determining whether species are endangered or threatened and in designating or revising critical habitat. Changes are made in the treatment of petitions from the public, mandatory time limits for various actions, standards under which determinations are made, and other procedural matters.
EFFECTIVE DATE: This rule takes effect on October 31,1984.
ADDRESS: The complete file for this rule is available for inspection, by appointment, during normal business hours at the Office of Endangered Species, U.S. Fish and Wildlife Service, 1000 North Glebe Road, Arlington, Virginia.
FOR FURTHER INFORMATION CONTACT:Mr. John L. Spinks, Jr., Chief, Office of Endangered Species, U.S. Fish and Wildlife Service, Washington, D.C.20240 (703/235-2771), or Dr. Charles Karnella, Office of Protected Species and Habitat Conservation, National Marine Fisheries Service, Washington!D.C. 20235 (202/634-7471). 
SUPPLEMENTARY INFORMATION: The Services first adopted regulations governing the listing, delisting, and reclassification of species, and the designation and revision of critical habitat, on February 27,1980 (45 FR 13022). These regulations are codified at 50 CFR Part 424. The Endangered

Species Act Amendments of 1982 became law on October 13,1982, making several changes in the required procedures to be followed under the Act.In order to implement the changes of the Amendments, the Services proposed to amend 50 CFR Part 424 on August 8, 1983 (48 FR 36062). Comments were invited at that time from all interested parties, and the comment period on the proposal closed on October 7,1983.The present final rule essentially adopts the proposal of August 8,1983. Some minor changes have been made in response to comments, as discussed below in the Summary of Comments and Recommendations. Some minor editorial changes have been made for the sake of clarity.In addition the terms "endangered,” “threatened,” and “critical habitat” are not routinely capitalized in the final rule. This change from past practice is adopted to conform more closely with conventional English usage.Changes made by the Amendments were designed to ensure that decisions in every phase of the listing process are based solely  on biological considerations, and to prohibit considerations of economic or other nonbioiogical factors from affecting decisions regarding endangered or threatened status. The legislative history accompanying the Amendments makes it clear that, although economic considerations are relevant for the designation of critical habitat, such considerations should not be taken into account in deciding whether to list a given species. The listing process has been streamlined by reducing the time periods for adopting rules, by consolidating public meeting and hearing requirements, and by providing for the separation of critical habitat designations from the listing process when appropriate.After receiving a petition to list, delist, or reclassify a species, the Secretary must now act “to the maximum extent practicable” within a 90-day period to publish a finding that the petition does or does not present substantial information indicating that the petitioned action may be warranted. The requirement to make such a finding within 90 days may be waived only if the devotion of staff resources to petition responses would interfere with ‘actions needed to list other species in greater need of protection. Decisions to take one action rather than another must be made in conjunction with a scientifically-based priority system (such a system is embodied in U.S. Fish and Wildlife Service guidelines

publishfed September 21,1983, 48 FR 43098).Within 12 months of receiving a petition that presents “substantial scientific Or commercial information," the Secretary must publish a proposed rule, determine that the petitioned action is not warranted, or determine that the action is warranted but that other listing, delisting, or reclassification actions preclude the preparation of a proposal. In any case, a notice of such findings must be published in the Federal Register. If a negative finding is made with regard to a petition, the finding is subject to judicial review.The Amendments also provide that the 12-month time period may be extended only if the Secretary can demonstrate expeditious progress on other listings, delistings, and reclassifications. Any petition so extended is treated as if resubmitted, and an additional year is allowed for the required action. The justification for failure to propose an otherwise warranted petitioned species is subject to judicial review. Petitions to list, delist, or reclassify species that were pending at the time of passage of the Amendments are also covered by these new provisions.Petitions to revise critical habitat, or to designate critical habitat concurrently with a listing, are not required to present economic information relevant to the proposed revision or designation. They will be treated in the same manner as other petitions except that the Services need not propose a revision supported by a petition containing substantial scientific information within 12 months of receipt. Rather, they must publish notice of an intended course of action.Final action on listing, delisting, or critical habitat proposals now must be taken within 1 year of publication of the proposed rule, instead of 2 years as was previously allowed. A  6-month extension is permissible only if there exists substantial disagreement among specialists regarding the süfficiency or accuracy of the required biological data. This 6-month extension is not permissible to allow additional time to conduct economic or other analyses relating to critical habitat designations.The Amendments restate the general requirement of concurrent listing and critical habitat designation for a given species but authorize listing without the latter in certain circumstances. If a critical habitat designation is fo u n d  “not prudent,” the listing can become final at any time during the 1-year (or 18-month) period. When scientific and com m ercial information indicates that prompt listing of the species is essential to itsv



38901Federal Register / V ol. 49, No. 191 / M onday, October 1, 1984conservation, but the analysis necessary to designate critical habitat has not been completed, the listing must be made final within the 1-year (or 18-month) period without designating critical habitat; the critical habitat segment of the proposal then would be completed and made final separately.When critical habitat has been deemed “not determinable” within the 1- year (or 18-month) period, the initial 1- year period may be extended by not more than 1 additional year. At the end of the additional year, or earlier, critical habitat must be determined to “the maximum extent prudent.” Revisions may be made as new information becomes available.Finally, the Amendments require that if the Secretary adopts a rule over the objection of a State conservation agency or fails to take an action petitioned by such an agency, a written justification must be provided to the agency.
Sum m ary of Comments and RecommendationsThe Services received comments from the following individuals and organizations: the American Association of Port Authorities (AAPA); the Edison Electric Institute (EEi); the National Wildlife Federation (NWF); the Sierra Club, Hawaii Chapter (HSC); the Western Timber Association (WTA); the Wildlife Legislation Fund of America (WLFA); the Alabama Power Company (APC); Chevron U.S.A., Inc. (CUS);Conoco Inc„ North American Production (CNAP); Middle South Services, Inc. (MSS); Texas Utility Services, Inc. (supporting the comments of EEI); the U.S. Department of Agriculture, Forest Service (USDA); the Office of the Assistant Secretary of Defense,Manpower, Reserve Affairs, and Logistics (DOD); the Department of Energy; the Office of Federal Activities of the U .S . Environmental Protection Agency (EPA); the Office of Environment and Energy, Department of Housing and Urban Development; the Office o f Food and Natural Resources, Department of State (DS); Dr. Mark K. Johnson, of the School of Forestry and Wildlife Management, Louisiana State University; Mr. Richard W. Klukas,
Wind Cave National Park; Dr. Lovett E. 
Williams; the Colorado River Water 
Conservation District (CRWCD); the 
Michigan State Department of Natural 
Resources; the Department of 
Environmental Resources of the 
Commonwealth of Pennsylvania; and 
the Office of Planning and Budget, State 
of Utah. Joint comments were submitted 
oy the Environmental Defense Fund, 
Defenders of Wildlife, the Center for 
Environmental Education, the Humane

Society of the United States, the Natural Resources Defense Council, the Friends of the Sea Otter, and the National Audubon Society (EDF).Many comments expressed general approval of the proposal. Comments of a general nature are addressed below. More specific recommendations and responses follow, organized by the sections of the proposed rule to which they refer.CUS, noting the Amendments’ intention to expedite decisions on listings and delistings, encouraged the Services to avoid using the full time allotted to issue rules, and to especially avoid extensions of listing deadlines. The Services agree with the rationale presented in this comment, that both the species involved and industry project planning are best served by expeditious determinations of species’ status. The Services intend listings and delistings to be processed as quickly as possible, consistent with the need to consider carefully all information in formulating rules. It is intended that the provisions for extending deadlines, contained in both the Act and the present procedural rules, will be invoked rarely and only in cases of real need to do so. -EDF expressed concern that determinations regarding the substantiality of petitions not be made according to the listing priority system previously published by the U.S. Fish and Wildlife Service (48 FR 43098, September 21,1983). The Services regret any impression that may have been given in the preamble to the proposed listing regulations that determinations of substantiality of petitions would follow that priority system. Although considerations of priority may preclude prompt actions in response to petitions, it is not intended that they will affect the substantive finding that must be made regarding substantiality or the later finding that a petitioned action is or is not warranted.EDF also recommended that a declaration be made that, “species the subject of ‘pending proposals’ previously withdrawn may be reproposed without regard to when the biological information was developed.” The Services consider that this position is clear both in the amended Act and in the proposed regulations. Species withdrawn for purely administrative reasons under the 2-year limit on proposals, which is no longer contained in the Act, may be reproposed whenever information is available to support such a proposal.Comments expressed contrary opinions with regard to the timing of critical habitat designations. Three (Dr.
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Gilbert, Mr. Klukas, WTA) held that delaying designation of critical habitat until after the listing of a species would likely benefit the species by expediting listing, while three others (AAPA, CRW CD, HSC) recommended that such designation regularly be concurrent with listing. The Services appreciate the concerns of those who believe that definition and designation of critical habitat in most cases slows the listing process. Although Congress, in passing the Amendments, clearly expressed the intention that the economic considerations connected to critical habitat designation not delay listing, other elements of the designation process clearly slow the pace of listing species. The Services also are aware of the concern that, if critical habitat is not designated concurrently with the listing of a species, potential conflicts may not be identified early enough to be satisfactorily resolved, or important areas of habitat may be inadvertently destroyed. It should be noted, however, that the Services may notify affected organizations and individuals of the habitat needs of species without going through the formal designation of critical habitat.In making decisions regarding the timing and advisability of critical habitat designations, the Services will apply the requirements of the Act in a reasonable fashion. Legislative history makes clear that Congress intended designation of critical habitat to be beneficial to the conservation of species. Experience has shown, nevertheless, that precise identification of habitat of vulnerable species carries inherent risks of vandalism and taking. In some cases, these risks can be controlled through vigorous enforcement of Section 9 of the Act. In other cases, because of enforcement difficulties, or because no violation of Section 9 may be involved (as in taking of plants on non-FederaU land or the destruction o f plants even on Federal land without their reduction to possession), designation of critical habitat may have a net adverse effect on a species. It is this net effect, taking into account potential risks and benefits of a particular designation, that will guide the Services in decisions regarding the prudence of a particular designation.The timing of critical habitat designation is explicitly mandated in the Act, along with the possibility of deferring action for a limited time after listing a species when critical habitat is judged not to be determinable concurrently with listing. The latter deferral of designation can allow listings to go forward in a timely manner and critical habitat to be designated later. The Services believe



38902 Federal Register / Vol, 49, No. 191 / Monday, October 1, 1984 / Rules and Regulationsthat these provisions of the Act are accurately reflected in the proposed and final listing regulations.HSC recommended that provisions be made to include as part of the critical habitat “ * * * those portions of the historic range of an endangered species which are still suitable for the species but, because of one or more perturbations to it, no longer occurs there but almost certainly could if such perturbations were removed or adequately ameliorated.” The Services note that the Act and the listing regulations allow designation of areas outside the known range of a species when such areas are essential to the species’ conservation. These provisions adequately allow for critical habitat designations in unoccupied portions of a species’ historic range.CRW CD recommended that, “ * * * where a species listing proposal is known to conflict with a water (or other) resources development project, the agencies should consult closely with the affected entity.” The Services agree that early contact and sharing of information with affected entities is desirable and is in the best interests of candidate species as well as sound project planning.Subpart A —General provisions
Section 424.02 Definitions.(b) “ C a n d i d a t e " —Several commenters (CUS, EDF, NWF, USDA) requested clarification of this term, particularly to differentiate between a candidate species being considered for listing and a species that has already been proposed to be listed. The definition has been altered in the final rule to make this point clear. As stated in the proposed rule, this term is included and defined to reflect the Fish and Wildlife Service’s current practice of issuing consolidated notices of review, in which such species are identified.(c) “ C o n s e r v a t i o n ,  c o n s e r v e ,  a n d  
c o n s e r v i n g ” —NWF recommended that this definition be altered to conform to that proposed to be placed at 50 CFR 402.2 (48 FR 29998, June 29,1983). The Services believe that the. two definitions are essentially equivalent and, inasmuch as that proposed at § 424.02 precisely follows the definition contained in the Act, this version is adopted here.(d) “ C r i t i c a l  h a b i t a t ” —CNAP recommended that this definition be altered to require that a positive showing be made (presumably that an area designated is essential to a species’ conservation) if critical habitat extends beyond the area actually occupied by a species, and that multiple-use management of critical habitat be provided for. The Services consider both

recommendations to fall outside the scope appropriate for a definition. The former is adequately addressed in § 424.12(e). The latter recommendation is consistent with the provisions of the Act and policies of the Services. No limitation, express or implied, on multiple use of áreas designated as critical habitat is contained in the Act or has been imposed by the Services, so long as such multiple use is consistent with section 7(a)(2) of the Act.(e) “ E n d a n g e r e d s p e c i e s " —CNAP indicated that, to be endangered, a species must be in danger of extinction throughout all or a significant portion of its range, and expressed concern over the, * * * * *  unjustified listing of subgroups or subspecies by location of a plentiful species (e.g., Tennessee River tributary ‘snail darter’ and ‘Houstonian [sic] toad’).” The Services note that both the snail darter [ P e r c i n a  t a n a s i ) and the Houston toad [ B u f o  h o u s t o n e n s i s ) are recognized as full species and listed throughout their ranges. The Services further note that the Act explicitly allows for the listing of infraspecific taxa and, in the case of vertebrate species, populations as well. Thus, any change in this definition that would exclude such entities would be in conflict with the clear provisions of the Act.(g) “ P l a n t ” —NWF recommended that this definition be altered to make it conform more closely to the definition of ‘‘wildlife” or “fish and wildlife” at § 424.02(n). The Services accept this recommendation for the sake of clarity and uniformity. The definition has been altered in the final rule. This is not viewed as a substantive change, inasmuch as the Services have always interpreted the two definitions as being comparable in scope.(i) "S e c r e t a r y ”—CNAP questioned the appropriateness of having an authorized representative empowered to serve in the place of the Secretary in all cases. The representative referred to is an individual with clearly delegated authority from the Secretary to undertake the actions covered by this rule. Nothing in the Act hinders such a delegation. At present, these authorities have been delegated to the Assistant Secretary of the Interior for Fish and Wildlife and Parks, and the Assistant Administrator for Fisheries, National Marine Fisheries Service, Department of Commerce.(k) “ S p e c i e s ” —Dr. Williams suggested that the Services consider defining this term so that it does not use the term “subspecies,” because of the lack of consensus among biologists as to its precise meaning and significance, and because of the likelihood that it would

be misinterpreted by individuals lacking an adequate background in biology. The Services appreciate the possible uncertainty that could arise if the term “subspecies" were not interpreted carefully. However, the Act specifically includes this term within its definition of “species,” so that its exclusion from the regulatory definition would not be warranted. The Services are confident that they have access to sufficient biological expertise to ensure that the definition of “species” will be interpreted in a manner consistent with accepted biological principles.Several additional terms were suggested by NWF for inclusion and definition in this section. These were ‘‘maximum extent practicable,” “promptly,” “proposed species,” and “substantial information.” The Services believe that the first two of these are not used in the regulations in any specialized sense that differs from their common meanings, and that regulatory definition is unnecessary.-“Proposed species” was recommended for inclusion solely to draw a distinction between it and “candidate.” Inasmuch as this distinction is made in the altered definition of “candidate” finally adopted, the inclusion and definition of a new term is not necessary. The term “substantial information” has specific applicability to findings necessary with regard to petitions. Because of this specific and narrow applicability, it has been defined in § 424.14(b). Inclusion of this definition in § 424.02 is unnecessary and could be misleading.Subpart B—Revision of the lists
Section 424.10 General.EDF recommended that this section be broadened to extend the new petition procedures to petitions to designate experimental populations or to treat species as if listed because of similarity of appearance. The Services believe that Congress clearly expressed its intent with regard to the scope of the amended petition provisions, and applied different requirements to each class of petitions covered by the Act. Inasmuch as no provision was made to subject either experimental populations or similarity-of-appearance cases to specific listing procedures under the Act, the Services consider it appropriate to treat such petitions, if received, only under the relevant provisions of the Administrative Procedure Act (5 U.S.C. 553), as opposed to subsections 4 (a) and (b) of the Endangered Species Act.



Federal Register / Vol. 49» No. 191 / Monday, October 1, 1984 / Rules and Regulations 38903I Section 424.11 Factors for listing,I delisting, or reclassifying species.I CNAP responded to this section that,
I “We do n o t  agree that Congress in using 
I the p h ra se  ‘solely on the basis of the 
(best s c ie n tif ic  data available to him’ 
[(ESA, s e c t io n  4(b)) ever intended that I every s c a r c e  creature or plant should be 
[protected a t  all costs!” The Services 
[note th a t the listing provisions of the 
[Act, a n d  the regulations intended to 
[im plem ent them, address the | id en tification  by the Secretary of 
[species th a t  qualify for the Act’s 
[protection. Insofar as these provisions 

consider the status of a species,
Congress has clearly indicated its | intention that any costs of eventual 

[protection not be considered as part of [ the identification and listing process.
[The exemption procedures in section 7 [ of the A c t  are intended to effect any [ balancing of the costs involved against [ the v a lu e  of protecting a species. These | provisions of section 7, however, are 

com pletely independent of the [ id en tification  and listing of species that | are u n lik e ly  to survive without I protection under the Act.[ Dr. Williams questioned the [ possibility, allowed in § 424.11(a), of 
listing taxonomic groups of rank higher | than s p e c ie s , noting that, “Taxa above 
the sp e c ie s  level are not biological 
entities— t h e y  are merely components in 
som ebody’s  classification scheme that 
reflects their beliefs concerning 
evolu tion ary affinities.” The Services 
wish to clarify the intention, stated in 
the p r o p o s e d  and final regulation, that 
taxon om ic groups at a rank higher than 
species will be listed only if all their 

I constituent species individually meet 
I the term s of the Act for listing. Listing of I the ta x o n  of higher rank then serves as a [ “sh o rt-h an d ”  means of listing all its [ constituent species.APC recommended that § 424.11(b) be [ altered to conform more closely to the 

wording of section 4(b)(1)(A) of the Act,
[ by a d d in g  the material proposed to be | located a t § 424.11(f) and deleting the 

phrase “ * * * without reference to 
possible economic or other impacts of 

1 such determination.” The Services 
believe that no substantial change 
would r e s u lt  from adoption of such a 
re co m m e n d a tio n , and that the rule as ; Proposed more clearly expresses both 

I , ® p r o v is io n s  of the Act and the [ instructive language of the Conference 
Report o n  the Amendments than would 
he r e c o m m e n d e d  alternative.« indicated concern that* too little emphasis may have 
een g iv e n  jn the past to the quality and 

validity of the biological information 
used b y  agencies in the listing process.”

They noted the provision of § 424.11(b) requiring that the Services formulate listings based on the best available scientific and commercial information and recommended that listing decisions not be made on, “  * * * shaky scientific foundations or biased analyses.” The Services agree that listing decisions should not be made on the basis of faulty or inconclusive information, and affirm their intention to comply fully with relevant provisions of the Act and these regulations. It is their intention to base all listing decisions on the best information available to them when such decisions are made.EPA recommended that language be added to the preamble of the final rule to clarify why a more precise definition of time is not included in § 424.11(d), which describes the period of time necessary to establish that a listed species has become extinct. The comment expressed understanding that this length of time might vary among the species concerned, in that some species are more cryptic than others. The Services agree and note that survey techniques appropriate to a given species in determining whether it has become extinct will require varying lengths of time to carry out. The Services intend to base delistings due to extinction upon conclusive evidence appropriate for the species in question.EPA also recommended that § 424.11(d)(2) be altered to make it follow more closely the language of section 4(b)(1)(A) of the Act. This recommendation is accepted, and the final rule is so altered.
Section 424.12 Criteria for designating 
critical habitat.CNAP expressed the opinion that,* * there must be a positive showing of need before a critical habitat larger than that currently occupied by the species to be protected can be designated.” The Services agree that any designation of critical habitat must be based on a finding that such designated area contains features- that are essential in order to conserve the species concerned. This finding of need will be a part of all designations of critical habitat, whether or not they extend beyond a species’ currently- occupied range.EEI supported the Services’ intention to protect species from “ * * * harm that might result if critical habitat were publicized.” Nevertheless, the Institute recommended that private parties contemplating development or other activities be provided with information as to whether “non-designated critical habitat” could be affected. The Services note that the term “critical habitat" is

not properly applied to an area that has not been formally designated as such by regulation. However, the Services intend to inform private parties of the habitat needs of listed species whenever a potential conflict is identified between contemplated development and the species’ conservation, regardless of whether critical habitat has been designated for such species.EPA recommended that criteria and examples of cases be provided in which it would not be prudent to designate critical habitat because designation would not be beneficial to the species concerned. The Services believe that such decisions must be made on a case- by-case basis. Because of the variations in circumstances, it is not possible to formulate strict criteria according to which decisions regarding the prudence of a critical habitat designation might be made. Nevertheless, it is possible to note some general considerations that may contribute to such decisions. As noted above in response to more general comments, the Services will examine the balance between risk to a species that might be a consequence of designating its critical habitat and benefits that the species might derive from such designation. The risks may be immediate and obvious, such as the taking of a species that has demonstrated commercial value, or more speculative, such as vandalism to a species’ habitat as a consequence of wide public notification of its precise boundaries. Experience has also shown that listing of a species may stimulate commercial demand that could not have been predicted beforehand, and that designation of critical habitat may generate public antagonism that could lead to vandalism. Such possibilities will be considered in determining whether a particular designation of critical habitat is prudent. To the extent possible, the Services will attempt to undertake only those regulatory actions of net benefit to the conservation of species and their habitats. In those cases in which the possible adverse consequences would outweigh the benefits of designation of critical habitat, the Services may forego such designation as matter of prudence.Dr. Williams suggested that designation of critical habitat not be considered determinable, “When habitat requirements are superfluous to the recovery requirements of the species.”He noted that this would be appropriate in cases of species affected by such threats as pesticides, exotic animals, or hunting. The Services believe that such classes of threats are often related to habitat in the broad sense, noting that



38904 Federal Register / V ol. 49, No. 191 / M onday, O ctober 1, 1984 / Rules and Regulationsthe presence of a pesticide is an element of the habitat occupied by a species. In any event, such considerations are more properly addressed in determining whether designation is prudent, rather than whether critical habitat is determinable. In cases in which critical habitat designation would not be of benefit to a species, the Services believe that sufficient discretion exists under the Act and § 424.12(a)(1) to forego designation on grounds of prudence.AAPA recommended deletion of proposed § 424.l2(a)(2)(ii), because they failed to, “ * * * see how a species can be determined to be endangered if its biological needs are not sufficiently well-known to allow identification of its critical habitat needs.” The Services believe~that it is possible to determine that a species is endangered or threatened, on the basis of its known and documented decline or evidence of threats to it, without knowing what precise habitat resources the species requires for survival and recovery. This is one reason for which the “determinable” standard was inserted by the Amendments and is reflected, with explanation, in the proposed and final regulations.EEI recommended that § 424.12(e) be modified to allow designations of critical habitat outside the present geographical range of a species only when such designation is required to prevent the species’ extinction. The Services believe that such a change would be inconsistent with the Act’s purpose of conserving and recovering species as well as the definitions of critical habitat contained in the Act and these regulations, both of which allow designation of critical habitat beyond a species’ known range when such designation is essential for the species’ conservation. The Services also disagree with EEI’s further statement in this regard that extensions beyond a species’ present range are unlikely to occur without artificial assistance, and that such additions to critical habitat are more properly considered under those portions of the Act and proposed regulations treating experimental populations. Designations of critical habitat outside current range are normally undertaken when essential to a species’ conservation and to provide for natural range expansion into adjacent suitable habitat or to assure proper management of resources. Neither of these cases is appropriately addressed under provisions governing the establishment of experimental populations.APC recommended that provisions regarding analysis of impacts of critical

habitat designation, proposed to be located at § 424.19, be relocated to § 424.12(c). The Services consider this inadvisable inasmuch as § 424.12 deals with both proposed and final rules to designate critical habitat. Current procedures call for the consideration of economic impacts only after publication of a proposed rule, so that placement of the relevant provisions in § 424.12 would be inappropriate. The final version of § 424.19 has been altered to reflect the proper timing of analyses of critical habitat designations. Reference to the economic considerations for final rules has been included in § 424.12.EDF recommended that the Services,“ * * * not foreclose the authority to designate critical habitat in foreign countries,” as proposed in § 424.12(h). The Services believe that the clear instruction of the House Committee on Merchant Marine and Fisheries, contained in its report on the Amendments and implicitly accepted by the Committee of Conference, must control any consideration of designating critical habitat in foreign countries. The House report noted with approval an opinion of the Office of the Solicitor, Department of the Interior, that the Act does not contain authority to designate critical habitat in areas outside U.S. jurisdiction. Given this clear instruction in the legislative history of the Amendments and the original 1973 Act, the Services perceive no discretion to interpret the Act otherwise, and have retained § 424.12(h) in the final rule in order to clarify their position in this regard.
Section 424.13 Sources o f information 
and relevant data.NWF commented that the statement in the proposal that, “ (T]he last sentence of this section would be deleted because a similar provision is proposed to be added to § 424.11(d),” was misleading and incorrect. The Services agree; the reference should have been to § 424.11(c). Inasmuch as this error was part of the section-by-section analysis, rather than the text of the proposed rule, no change in the final rule is necessary. Thé Services regret any misunderstanding that might have arisen.EPA recommended that this section be revised to require that the Secretary consult with individuals, agencies, or sovereign nations whenever a specific interest in a species is known to exist on the part of such entities, rather than requiring such contacts only “as appropriate.” The Services note that this provision was originally included in § 424.13 to reflect a former provision of section 4(b)(1) of the Act. Although the

relevant portion of the Act was removed by the Amendments, the Services have retained the provision for consultation with affected parties. In the absence of any legislated requirement in the amended Act, however, the Services consider it inappropriate to make this provision any more stringent than it was in the proposed version.Dr. Johnson suggested that the phrase, “if available” be inserted at the beginning of the second sentence of § 424.13, so that the Secretary may review only those data that are available. Inasmuch as a substantive review can only address information that is in hand, the Services believe this qualification to be unnecessary.CNAP expressed the opinion that “interested parties” must specifically include any person affected by the proposed designation. The Services agree that such persons should be consulted in formulating any proposed change in the lists, and intend to do so. Inclusion of such a statement in the regulations, however, would imply that 
only such persons are to be consulted, and thus would tend to limit the scope of interested parties that might be consulted. The Services believe that such implied limitation would be inadvisable.
Section 424.14 Petitions.NWF questioned the basis for applying different standards to petitions dealing with critical habitat than those applied to petitions regarding a species’ listing. Section 4(b)(3) of the Act explicitly prescribes the different standards to be applied to such petitions; the Services follow the clear language of the Act in this case.Dr. Johnson suggested that § 424.14(a) be altered to require that a petition contain substantial scientific or commercial information. The Services note that the paragraph in question is intended to identify those elements that must be included in a document for it to be considered a petition. Inasmuch as the Act requires that petitions be evaluated to determine whether they contain such substantial information, it would be contradictory to require such information in order for a document to be considered to be a petition.NWF requested that a provision be added to this section to require the Secretary, when making a negative finding under § 424.14(b)(1), to so notify the petitioner in writing and explain any deficiencies of information in the petition, so that it could be corrected and resubmitted. Although the Services will notify petitioners of findings and point out the basis on which negative
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findings are made, it may not be possible in all cases to furnish a petitioner with specific points of information that might be added to a petition in order for it to provide substantial information. The finding rests not on any artificial compliance with the general guidance of § 424.14(b)(2)(i)-(v), but upon a reasoned evaluation of the information presented and a judgment of whether or not it is sufficient to warrant a review of a species’ status. As an example, a petition that failed to adequately establish the existence of a threat to a species recommended for listing could be judged not to have presented substantial information, but it would not necessarily be possible for the Services to detail the precise kinds of information that would be sufficient to document such threat. Because of the speculative nature of any such explanation, the Services do not consider it advisable to establish it as a requirement.N W F also  objected to § 424.14(b)(2)(i)-(v) as proposed, holding that the considerations presented would not alw ays be germane or necessary to the evaluation of a petition. NWF therefore advocated inclusion of an additional paragraph stating that, “Items (b)(2](i-v), while usually necessary for petition evaluation, shall not be required to demonstrate substantial information." The Services agree in principle with this comment, but do not believe the rule as proposed is unclear on this point. The paragraphs in question are intended only to provide a general guide to the kinds of information the Services believe are necessary to evaluate a petition. They do not establish strict requirements that must be met in order for a petition to be considered substantial, so that a specific qualification of the sort advocated by NWF would be unnecessary. .A P C recommended that, in addition to the types of information to be considered in determining whether a petition presents substantial information under § 424.14(b)(2)(ii), thè Secretary consider whether a petition describes,* * the features of economic and biologic importance of any recommended critical habitat."The Services note that the Conference Report on the Amendments expressed the intention that petitioners not be required to provideTeconomic information, other than evidence of hade, if any, in connection with a petition to list or delist a species or a Petition to revise critical habitat. Thus, it would be inappropriate to require such information among that to be considered under § 424.14(b)(2). Proposed

§ 424.14(b)(2)(iii) was concerned with information bearing on the appropriateness and extent of any critical habitat designation recommended in a petition primarily concerned with the determination of a species’ status. The Services believe that proposed paragraph (iii) adequately outlined the types of information to be considered in evaluating a recommended critical habitat designation on biological grounds.. However, to make clear that such information need not be included in a petition in order for it to satisfy the requirement to present substantial information, the proposed paragraph has been removed from the list of considerations to be examined in determining substantiality. The information regarding the concurrent .designation of critical habitat is requested from each petitioner but not required in two new concluding sentences to § 424.14(b)(2). The Act’s requirement that the Secretary consider economic impacts of such a designation is interpreted as applying directly to the Services, and is not necessarily to be addressed in a petition in order for that petition to be judged substantial.NWF commented in reference to § 424.14(b)(3) that, "* * * the proposed regulations do not discuss what happens when the Secretary makes a negative finding on a petition, and they completely ignore the judicial review process * * Section 424.14(b)(1) requires that any negative 90-day finding on a petition be published in the Federal Register with notification being sent to the petitioner. Such publication and notice will constitute the Services’ final action with regard to such a petition. The Services recognize the mechanism established by the Amendments to provide judicial review of findings on petitions. This mechanism is in place and available independently of the regulations adopted in Part 424, which are intended to prescribe the procedures to be followed by the Services in implementing the Act. It would appear to be inappropriate and superfluous to provide for such review in the present regulations. The statute speaks for itself.NWF requested that provisions be made in § 424.14(c) for notification to a petitioner to explain the reason for rejecting a petition to revise critical habitat. The Services note that notice of any negative finding under § 424.14(c) must be published in the Federal Register. As noted above in reference to § 424.14(b), the Services intend to notify a petitioner of the reasons for any negative finding regarding

substantiality. Nevertheless, it would not be possible to detail in every case the exact type of additional information that would be required to make a positive finding, and the Services do not consider it advisable to mandate such _ explanation by regulation."NWF also requested that a provision be added to § 424.14(c) that would make clear that a petition to revise critical habitat is not required to present economic information relevant to the revision recommended. The Services consider it to be clear that no such information is solicited in connection with any class of petition, and thus believe it to be unnecessary to expressly state that such information need not be provided by a petitioner. However, although the Services may not require the submission of economic data with a petition to revise critical habitat, they must consider the economic and other impacts of specifying a particular area as critical habitat before issuing a final rule.APC recommended that § 424.14(c)(2) refer back to § 424.12(b) in setting out the types of information that must be considered in determining whether a petition to revise critical habitat presents substantial information, rather than establishing the separate standards proposed to be placed at § 424.14(c)(2)(i) and (ii). The Services believe that the standards applied to petitions are sufficiently different from those governing the overall designation of critical habitat that it could be confusing to accept APC’s recommendation, and could imply that a higher standard would be applied in judging substantiality of such petitions than is intended by the Act. A  petition may fall short of supplying all the information that would be necessary to issue a proposed rule, but still be judged to present substantial information indicating that a revision of critical habitat may be warranted. Inasmuch as the criteria of § 424.12 are aimed at the information needed by the Services to allow them to propose a rule, such critieria would be unnecessarily burdensome if applied to petition findings.APC also recommended that § 424.14(d) be altered to include a statement that the Secretary designate critical habitat on the basis of the best scientific data available and after taking into consideration the economic and other impacts of the designation. The Services do not believe such a provision would be appropriately placed in § 424.14(d), which deals with petitions to designate critical habitat. The substance
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of the recommendation is already provided for in § § 424.12 and 424.19.NWF requested that § 424.14(d) be expanded to indicate information standards, time limitations, and appeal provisions for petitions to designate new critical habitat. Because the Act imposes no specific standards for such petitions, the Services see no necessity to adopt such standards administratively. Properly considered, the Act’s specific petition procedures appear to be intended as an attention-calling device to ensure that the Services take prompt and appropriate action when newly notified of a situation affecting the welfare of a species or of the apparent inappropriateness of some past listing or designation of critical habitat. Because consideration of designating critical habitat is an integral part of the process of listing a species, it is unlikely that a petition to designate critical habitat for a listed species will be intended to call the Services’ attention to a situation of which they were previously unaware. It thus makes sense not to treat petitions to designate critical habitat under standards as stringent as those applied to other petitions.
Section 424.15 N otices o f review .CUS requested a clarification of what was meant by the statement that, “No legal consequences shall arise under the Act as a result of the designation of a species as a candidate for listing.” This statement was intended to make clear that species so identified, but not proposed for listing, are not subject to the protections or prohibitions of the Act under sections 7 and 9.H SC recommended that candidate species be given some legal protection to prevent destruction of the species or their habitats before a listing decision is made. The Services note that the Act makes no provisions for the legal protection of candidate species, and thus none can be afforded in these rules. Nevertheless, it is the belief of the Services, as also recommended by EDF, that such species should be taken into consideration in environmental planning under such laws as the National Environmental Policy Act. Such consideration, however, is not appropriately included in the present rule, which is intended only to govern listing procedures under the authority of the Endangered Species Act.The Department of State requested that an alteration be made in the notification provisions of this section to ensure that notifications to foreign countries be made through the Secretary of State. This correction has been made in the final rule.

Section 424.16 Proposed rules.NWF questioned the advisability of including a map in all proposals of critical habitat because of the possibility of thereby increasing the threat to a species by making public the area in which it occurs. When publication of maps would increase threats to species, the Services intend to forego entirely the designation of critical habitat as not prudent. Critical habitat designation will be proposed, and detailed maps published, only when it is judged that such designation will be to the net benefit of the species involved.AAPA supported the provision contained in § 424.16(c)(l)(ii) for notifying local authorities, but recommended that it be broadened to include all jurisdictions within a local area. The Services intend to notify all known affected local authorities of proposed rules. Section 424.16(c)(l)(iii) has been modified to express this intent.EPA requested that this section require notification of all appropriate Federal agencies. A  provision has been added to the final rule at § 424.16(c) (l)(iii) to make clear that the Services will notify Federal agencies as well as private individuals and organizations known to be affected by a proposal. This is in keeping with existing administrative practice.The State of Utah requested that provisions be made in § 424.16(c)(l)(vi) for publication of notice of any proposed rule in appropriate scientific journals. The Services note that § 424.16(c)(l)(v) requires notification of appropriate scientific organizations, as required in the Amendments. The Services believe that this provision adequately allows for notification of the scientific community.NWF requested that § 424.16(c)(2) specifically provide that a comment period may be extended for good cause. The Services note that the paragraph in question provides only minimum periods for public comment, without any express or implied limitation of the maximum period that may be allowed. Nevertheless, the paragraph has been modified in the final rule in order to clarify the Secretary’s discretion to extend or reopen a comment period on a proposed rule.NWF also pointed out that the legislative history of the Amendments indicates that more than one public hearing may be held in connection with a proposed rule. Although the Services do not believe the proposed rule necessarily implied any limitation on the Secretary’s discretion to hold more than one hearing, the final version of § 424.16(c)(3) has been modified to make this point clear.

Section 424.17 Time lim its and 
required actions.EDF requested that § 424.17(a)(l)(iii) (now at § 424.17(a)(l)(iv)) be expanded to indicate that the substantial disagreement concerning the sufficiency or accuracy of data, upon which a 6- month extension may be based, must be a disagreement among scientists knowledgeable about the species in question. The Services agree that this was the intention of the Amendments, and have modified the final rule to make this clear.NWF recommended that the clarity of the rule would be improved if §§ 424.17(a)(1) (iii) and (iv) were reversed in order. The Services agree and have so modified the final rule.
Section 424.18 Final rules—general.NWF recommended two minor changes in this section: (1) Specification that a final rule would take effect 30 days after publication, rather than, "not less than” 30 days, and (2) substitution of “proposed regulation” for “regulation” in § 424.18(c). In the first case, the Services note that final regulations adopted pursuant to Part 424 ordinarily do take effect 30 days following publication, but prefer not to make this a regulatory requirement. The second recommendation would conflict with the provisions of the Act as amended, which deal with the adoption, rather than proposal, of a regulation. The paragraph remains as proposed.W LFA recommended that any justification provided a State agency under § 424.18(c) be required to,“ * * * set forth the reasons that the State agency’s position was rejected, in sufficient detail and with sufficient supporting data, that the agency may have an evidentiary basis for comparing its position with that of the Secretary.” The, Services do not believe that Congress intended to establish such a strict standard for justifications to State agencies. Rather, the Services interpret this provision of the Act to provide that State agencies be adequately informed of the basis for any action that is not in agreement with that agency’s recommendation. Section 424.18(c) remains in the form proposed.
Section 424.19 Final rules—impact 
analysis o f critical habitat.MSS recommended that provisions for considering economic and other impacts of critical habitat designations be relocated to § 424.12, because the proposed placement, “ * * * diminishes the weight to be given economic impacts in the designation of Critical Habitats.
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The Services deliberately placed the substantive consideration of economic impacts of critical habitat designation in a section apart from that discussing the biological criteria for designating critical habitat. This was done in response to the expressed intent of Congress that economic considerations not affect or delay the listing of species. In that designations of critical habitat are customarily included in rules that list species, the consideration of economic impacts before issuance of a proposed rule could inappropriately delay proposal. Once a rule is proposed, however, the Services are ordinarily required to take final action within 1 year and, if economic analyses are not yet complete, must extend the critical habitat portion of a rule while making the listing final. Thus, if economic impacts are not considered until after the proposal stage, the possibility that economic considerations will prevent the listing of a species is reduced. The Services do not believe this represents a diminution in the weight given to the consideration of the economics of a designation, consideration of which will be completed once a proposed listing has been published. Moreover, since the Services expressly solicit public comment on the economic consequences of a given critical habitat proposal, the Services will have the benefit of such comments as they develop a final rule.EPA requested clarification of the intended scope and methodology of any economic analysis performed on a designation of critical habitat, specifically asking whether environmental as well as economic impacts would be addressed and whether standard cost-benefit techniques would be used. EPA recommended that both classes of impacts be addressed and that the analytical methodology be cited in the final rule. The Services intend that analyses performed under this section will be focused primarily on the economic costs associated with designation, which was the intent of Congress in requiring such analyses. Consideration of biological impacts of critical habitat designation are more properly addressed in determining whether designation is prudent and will be of benefit to a species. The methodology and specific techniques employed have been developed and refined since economic considerations were first required by the 1978 Amendments to the Endangered Species Act. To fully address the issues at hand, these procedures must vary according to the specific area under review. Impacts

should not be expected to remain static or to apply uniformly to all cases.The Services’ consideration of economic and other impacts resulting from the designation of critical habitat will cover all activities affecting or affected by the proposed critical habitat designation. The best available data on economic and other impacts must be gathered on the full scope of proposed critical habitat to assist the Services in determining whether adjustments should be made before the critical habitat designation is made final.EPA requested that this section and § 424.12 be cross-referenced. For the reasons mentioned above in reply to a recommendation from MSS, the Services believe that it is advisable to keep separate the biological and economic considerations that lead to a final designation of critical habitat.EPA also recommended that the provision of this section that prohibits the Secretary from excluding any area from critical habitat if so doing would result in extinction of the species concerned be altered to prohibit exclusion if so doing would "preclude the recovery of the species." The Services appreciate the inconsistency between the discretion allowed the Secretary in excluding areas from critical habitat and the stated purpose of the Act of providing not only for the survival of species, but for their recovery as well. Nevertheless, the Services must follow the provision of the Act that allows exclusions of certain areas from critical habitat so long as it will not result in extinction of the species concerned. It should be noted that this provision is permissive rather than prescriptive, and does not require exclusion of an area from critical habitat under any given set of circumstances.
Section 424.20 Emergency rules.NWF recommended that this section include a provision that would require the Secretary to, "* * * publish emergency rules in the Federal Register within 10 days after they are issued [sic] * * The Services assume that this is intended to mean that emergency rules should be published within 10 days after being approved by the Secretary, inasmuch as issuance and publication are the same. The Services intend that emergency rules be published as quickly as possible after approval, but see no need to make this a regulatory requirement.DOD recommended that this section contain a requirement to notify concerned Federal land managers of emergency rules. The provision for notification of State agencies of

emergency rules is adopted directly from the Act. The Services do routinely notify affected Federal agencies as well when adopting emergency rules, but do not believe it necessary to make this a regulatory requirement, since inadvertent failure to comply with such a required notification could then cast doubt on the validity of a rule. Nevertheless, the Services will endeavor to notify Federal land managers of such emergency rules to the maximum extent possible.Executive Order 12291, Paperwork Reduction Act, and Regulatory Flexibility ActThe Department of the Interior, as lead agency in the development of this rule, has determined that it is not a - major rule as defined by Executive Order 12291; that the rule would not have a significant economic effect on a substantial number of small entities as described in the Regulatory Flexibility Act (Pub. L. 96-354); and that the rule does not contain any information collection or recordkeeping requirements as defined in the Paperwork Reduction Act of 1980 (Pub.L. 96-511).
National Environmental Policy ActThe Fish and Wildlife Service has determined that these proposed regulations are categorically excluded from National Environmental Policy Act (NEPA) requirements (Part 516 of the Departmental Manual, Chapter 6, Appendix I, section 1.4A.(3) categorically excludes the issuance of regulatory procedures when the impacts are limited to administrative or technological effects). This rule is procedural in nature, adopted in strict, non-discretionary compliance with the Amendments and will have no independent environmental consequences.
AuthorThe principal author of this rule is Dr. John J. Fay, Office of Endangered Species, U.S. Fish and Wildlife Service, Washington, D.C. 20240 (703/235-1975).List of Subjects in 50 CFR Part 424Administrative practice and procedure, Endangered and threatened wildlife, Fish, Marine mammals, Plants (agriculture).
Regulation PromulgationAccordingly, Part 424 of Chapter IV of Title 50 of the U.S. Code of Federal Regulations is revised to read as set forth below:
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PART 424—LISTING ENDANGERED 
AND THREATENED SPECIES AND 
DESIGNATING CRITICAL HABITAT

Subpart A—General Provisions 
Sec.
424.01 Scope and purpose.
424.02 Definitions.
Subpart B—Revision of the Lists
424.10 General.
424.11 Factors for listing, delisting, or 

reclassifying species.
424.12 Criteria for designating critical

habitat. J
424.13 Sources of information and relevant 

data.
424.14 Petitions. -
424.15 Notices of review.
424.16 Proposed rules.
424.17 Time limits and required actions.
424.18 Final rules—general.
424.19 Final rules—impact analysis of 

critical habitat.
424.20 Emergency rules.
424.21 Periodic review.Authority: Pub. L. 93-205, 87 Stat. 884; Pub. 
L. 95-632, 92 Stat. 3751; Pub. L. 96-159, 93 
Stat. 1225; Pub. L. 97-304, 96 Stat. 1411 (16 
U.S.C. § 1531 etseq.).

Subpart A—General Provisions

§ 424.01 Scope and purpose.(a) Part 424 provides rules for revising the Lists of Endangered and Threatened Wildlife and Plants and, where appropriate, designating or revising their critical habitats. Criteria are provided for determining species to be endangered or threatened and for designating critical habitats. Procedures for receiving and considering petitions to revise the lists and for conducting periodic reviews of listed species also are established.(b) The purpose of these rules is to interpret and implement those portions of the Endangered Species Act of 1973,. as amended (16 U.S.C. 1531 etseq .), that pertain to the listing of species and the determination of critical habitats.
§ 424.02 Definitions.(a) The definitions of terms in 50 CFR402.02 shall apply to this Part 424, except as otherwise stated..(b) “Candidate” means any species being considered by the Secretary for listing as an endangered or a threatened species, but not yet the subject of a proposed rule.(c) “Conservation,” “conserve,” and “conserving” mean to use and the use of all methods and procedures that are necessary to bring any endangered or threatened species to the point at which the measures provided pursuant to the Act are no longer necessary. Such methods and procedures include, but are not limited to, all activities assQciated

with scientific resources management such as research, census, law enforcement, habitat acquisition and maintenance, propagation, live trapping, and transplantation, and, in the extraordinary case where population pressures within a given ecosystem cannot be otherwise relieved, may include regulated taking.(d) “Critical habitat” means (1) the specific areas within the geographical area currently occupied by a species, at the time it is listed in accordance with the Act, on which are found those physical or biological features (i) essential to the conservation of the species and (ii) that may require special management considerations or protection, and (2) specific areas outside the geographical area occupied by a species at the time it is listed upon a determination by the Secretary that such areas are essential for the conservation of the species.(e) “Endangered species” means a species that is in danger of extinction throughout all or a significant portion of its range.(f) “List” or "lists” means the Lists of Endangered and Threatened Wildlife and Plants found at 50 CFR 17.11(h) or 17.12(h).(g) "Plant” means any member of the plant kingdom, including, without limitation, seeds, roots, and other parts thereof.(h) “Public hearing” means an informal hearing to provide the public with the opportunity to give comments and to permit an exchange of information and opinion on a proposed rule.(i) “Secretary” means the Secretary of the Interior or the Secretary of Commerce, as appropriate, or their authorized representatives.(j) “Special management considerations or protection” means any methods or procedures useful in protecting physical and biological features of the environment for the conservation of listed species.(k) “Species” includes any species or subspecies of fish, wildlife, or plant, and any distinct population segment of any vertebrate species that interbreeds when mature. Excluded is any species of the Class Insecta determined by the * Secretary to constitute a pest whose protection under the provisions of the Act would present an overwhelming and overriding risk to man.(l) “State agency” means any State agency, department, board, commission, or other governmental entity that is responsible for the management and conservation of fish, plant, or wildlife resources within a State.

(m) “Threatened species” means any species that is likely to become ah endangeied species within the foreseeable future throughout all or a significant portion of its range.(n) "Wildlife” or "fish and wildlife” means any member of the animal kingdom, including without limitation, any vertebrate, mollusk, crustacean, arthropod, or other invertebrate, and includes any part, product, egg, or offspring thereof, or the dead body or parts thereof.
Subpart B—Revision of the Lists
§ 424.10 General.The Secretary may add a species to the lists or designate critical habitat, delete a species or critical habitat, change the listed status o£ a species, revise the boundary of an area designated as critical habitat, or adopt or modify special rules (see 50 CFR 17.40-17.48 and Parts 222 and 227) applied to a threatened species only in accordance with the procedures of this Part.
§ 424.11 Factors for listing, delisting, or 
reclassifying species.(a) Any species or taxonomic group of species (e.g., genus, subgenus) as defined in § 424.02(k) is eligible for listing under the Act. A  taxon of higher rank than species may be listed only if all included species are individually found to be endangered or threatened. In determining whether a particular taxon or population is a species for the purposes of the Act, the Secretary shall rely on standard taxonomic distinctions and the biological expertise of the Department and the scientific community concerning the relevant taxonomic group.(b) The Secretary shall make any determination required by paragraphs(c) and (d) of this section solely  on the basis of the best available scientific and commercial information regarding a species’ status, without reference to possible economic or other impacts of • such determination.(c) A  species shall be listed or reclassified if the Secretary determines, on the basis of the best scientific and commercial data available after conducting a review of the species’ status, that the species is endangered or threatened because of any one or a combination of the following factors:(1) The present or threatened destruction, modification, or curtailment of its habitat or range;(2) Overutilization for commercial, recreational, scientific, or educational purposes;
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(d) The factors considered in delisting 

a sp e cie s  are those in paragraph (c) of 
this s e c t io n  as they relate to the

f d efinitions of endangered or threatened 
species. Such removal must be 
supported by the best scientific and 

[ com m ercial data available to fee 
Secretary after conducting a review of 
the sta tu s  of fee species. A  species may 
be d e lis te d  only if such data 
su b sta n tiate  feat it is neither 
end an gered  nor threatened for one or 
more of th e  following reasons:(1) Extinction. Unless all individuals of the listed species had been previously identified and located, and were later found to be extirpated from their previous range, a sufficient period of time must be allowed before delisting to indicate clearly feat the species is extinct.(21 Recovery. The principal goal of fee U.S. Fish and Wildlife Service and fee National Marine Fisheries Service is to return listed species to a point at which protection under the Act is no longer required. A  species may be delisted on the basis of recovery only if fee best scientific and commercial data available indicate feat it is no longer endangered or threatened.(3) Original data for classification in 
error. Subsequent investigations may 
show th a t fee best scientific or 
com m ercial data available when fee 
species w a s  listed, or the interpretation 
of such d a t a , were in error.(e) The fact that a species of fish, wildlife, or plant is protected by fee Convention on International Trade in Endangered Species of Wild Fauna and Flora (see Part 23 of this Title 50) or a similar international agreement on such species, or has been identified as requiring protection from unrestricted commerce by any foreign nation, or to he in danger of extinction or likely to become so within fee foreseeable future by any State agency or by any agency of a foreign nation that is responsible for the conservation of fish, wildlife, or plants, may constitute evidence that the species is endangered or threatened.The weight given such evidence will vary depending on the international agreement in question, the criteriapursuant to which the species is eligible or protection under such authorities, and the degree.of protection afforded me species. The Secretary shall give consideration to any species protected tmder such an international agreement, or by any State or foreign nation, to

determine whether the species is endangered or threatened,(f) The Secretary shall take into account, in making determinations under paragraph (c) or (d) of this section, those efforts, if any, being made by any State or foreign nation, or any political subdivision of a State or foreign nation, to protect such species, whether by predator control, protection of habitat and food supply, or other conservation practices, within any area under its jurisdiction, or on fee high seas.
§ 424.12 Criteria for designating critical 
habitat v(a) Critical habitat shall be specified to the maximum extent prudent and determinable at fee time a species is proposed for listing. If designation of critical habitat is not prudent or if critical habitat is not determinable, fee reasons for not designating critical habitat will be stated in fee publication of proposed and final rules listing a species, A  final designation of critical habitat shall be made on fee basis of fee best scientific data available, after taking into consideration the probable economic and other impacts of making such a designation in accordance wife§ 424.19.(1) A  designation of critical habitat is not prudent when one or both of fee following situations exist:(1) The species is threatened by taking or other human activity, and identification of critical habitat can be expected to increase the degree of such threat to the species, or(ii) Such designation of critical habitat would not be beneficial to fee species.(2) Critical habitat is not determinable when one or both of fee following situations exist:(i) Information sufficient to perform required analyses of fee impacts of fee designation is lacking, or(ii) The biological needs of the species are not sufficiently well known to permit identification of an area as critical habitat.(b) In determining what areas are critical habitat, the Secretary shall consider those physical and biological features that are essential to the conservation of a given species and feat may require special management considerations or protection. Such requirements include, but are not limited to the following:(1) Space for individual and population growth, and for normal behavior;(2) Food, water, air, light, minerals, or other nutritional or physiological requirements;(3) Cover or shelter;

(4) Sites for breeding, reproduction, rearing of offspring, germination, or seed dispersal; and generally,(5) Habitats that are protected from disturbance or are representative of fee historic geographical and ecological distributions of a species.When considering the designation of critical habitat, fee Secretary shall focus on the principal biological or physical constituent elements within the defined area that are essential to the conservation of the species. Known primary constituent elements shall be listed wife the critical habitat description. Primary constituent elements may include, but are not limited to, the following; roost sites, nesting grounds, spawning sites, feeding sites, seasonal wetland or dryland, water quality or quantity, host species or plant pollinator, geological formation, vegetation type, tide, and specific soil types.(c) Each critical habitat will be defined by specific limits using reference points and lines as found on standard topographic maps of the area. Each area will be referenced to fee State(s), county(ies), or other local governmental units within which all or part of fee critical habitat is located. Unless otherwise indicated within fee critical habitat descriptions, fee names of fee State(s) and countyfies) are provided for information only and do not constitute fee boundaries of fee area. Ephemeral reference points [e.g., trees, sand bars) shall not be used in defining critical habitat.(d) When several habitats, each satisfying the requirements for designation as critical habitat, are located in proximity to one another, an inclusive area may be designated as critical habitat
Example: Several dozen or more small 

poftds, lakes, and springs are found m a small 
local area. The entire area could be 
designated critical habitat if it were 
concluded that the upland areas were 
essential to the conservation of an aquatic 
species located in the ponds and lakes.(e) The Secretary shall designate as critical habitat areas outside the geographical area presently occupied by a species only when a designation limited to its present range would be inadequate to ensure the conservation of the species.(f) Critical habitat may be designated for those species listed as threatened or endangered but for which no critical habitat has been previously designated.(g) Existing critical habitat may be revised according to procedures in this section as new data become available to the Secretary.
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§ 424.13 Sources of information and 
relevant data.When considering any revision of the lists, the Secretary shall consult as appropriate with affected States, interested persons and organizations, other affected Federal agencies, and, in cooperation with the Secretary of State, with the country or countries in which the species concerned are normally found or whose citizens harvest such species from the high seas. Data reviewed by the Secretary may include, but are not limited to scientific or commercial publications, administrative reports, maps or other graphic materials, information received from experts on the subject, and comments from interested parties.
§ 424.14 Petitions.(a) General. Any interested person may submit a written petition to the Secretary requesting that one of the actions described in § 424.10 be taken. Such a document must clearly identify itself as a petition and be dated. It must contain the name, signature, address, telephone number, if any, and the association, institution, or business affiliation, if any, of the petitioner. The Secretary shall acknowledge in writing receipt of such a petition within 30 days.(b) Petitions to list, delist, or 
reclassify species. (1) To the maximum extent practicable, within 90 days of receiving a petition to list, delist, or reclassify a species, the Secretary shall make a finding as to whether the petition presents substantial scientific or commercial information indicating that the petitioned action may be warranted. For the purposes of this section, “substantial information” is that amount of information that would lead a reasonable person to believe that the measure proposed in the petition may be warranted. The Secretary shall promptly publish such finding in the Federal Register and so notify the petitioner.(2) In making a finding under paragraph (b)(1) of this section, the Secretary shall consider whether such petition—(i) Clearly indicates the administrative measure recommended and gives the scientific and any common name of the species involved;(ii) Contains detailed narrative justification for the recommended measure, describing, based on available information, past and present numbers and distribution of the species involved and any threats faced by the species;

(iii) Provides information regarding the status of the species over all or a significant portion of its range; and(iv) Is accompanied by appropriate supporting documentation in the form of bibliographic references, reprints of pertinent publications, copies of reports or letters from authorities, and maps.The petitioner may provide information that describes any recommended critical habitat as to boundaries and physical features, and indicates any benefits and/or adverse effects on the species that would result from such designation. Such information, however, will not be a basis for the determination of the substantiality of a petition.(3) Upon making a positive finding under paragraph (b)(1) of this section, the Secretary shall commence a review of the status of the species concerned and shall make, within 12 months of receipt of such petition, one of the following findings:(i) The petitioned action is not warranted, in which case the Secretary shall promptly publish such finding in the Federal Register and so notify the petitioner.(ii) The petitioned action is warranted, in which case the Secretary shall promptly publish in the Federal Register a proposed regulation to implement the action pursuant to § 424.16 of this Part, or(iii) The petitioned action is warranted, but that—*(A) The immediate proposal and timely promulgation of a regulation to implement the petitioned action is precluded because of other pending proposals to list, delist, or reclassify species, and(B) Expeditious progress is being made to list, delist, or reclassify qualified species,in which case, such finding shall be promptly published in the Federal Register together with a description and evaluation of the reasons and data on which the finding is based.(4) If a finding is made under paragraph (b)(3)(iii) of this Section with regard to any petition, the Secretary shall, within 12 months of such finding, again make one of the findings ~ described in paragraph (b)(3) with regard to such petition, but no further finding of substantial information will be required.(c) Petitions to revise critical habitat. (1) To the maximum extent practicable, within 90 days of receiving a petition to revise a critical habitat designation, the Secretary shall make a finding as to whether the petition presents substantial scienific information

indicating that the revision may be warranted. The Secretary shall promptly publish such finding in the Federal Register and so notify the petitioner.(2) In making the finding required by paragraph (c)(1) of this section, the Secretary shall consider whether a petition contains—(i) Information indicating that areas petitioned to be added to critical habitat contain physical and biological features essential to, and that may require special management to provide for, the conservation of the species involved; or(ii) Information indicating that areas designated as critical habitat do not contain resources essential to, or do not require special management to provide for, the conservation of the species involved.(3) Within 12 months after receiving a petition found under paragraph (c)(1) of this section to present substantial information indicating that revision of a critical habitat may be warranted, the Secretary shall determine how he intends to proceed with the requested revision, and shall promptly publish notice of such intention in the Federal Register.(d) Petitions to designate critical 
habitat or adopt special rules. Upon receiving a petition to designate critical habitat or to adopt a special rule to provide for the conservation of a species, the Secretary shall promptly conduct a review in accordance with the Administrative Procedure Act (5 U.S.C. 553) and applicable Departmental regulations, and take appropriate action.
§ 424.15 Notices of review.(a) If the Secretary finds that one of - the actions described in § 424.10 may be warranted, but that the available evidence is not sufficiently definitive to justify proposing the action at that time, a notice of review may be published in the Federal Register. The notice will describe the measure under consideration, briefly explain the reasons for considering the action, and solicit comments and additional information on the action under consideration.(b) The Secretary from time to time also may publish notices of review containing the names of species that are considered to be candidates for listing under the Act and indicating whether sufficient scientific or commercial information is then available to warrant proposing to list such species, the names of species no longer being considered for listing, or the names of listed species being considered for delisting or reclassification. However, none of the substantive or procedural provisions of
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the Act apply to a species that is designated as a candidate for listing.(c) Such notices of review will invite comment from all interested parties regarding the status of the species named. At the time of publication of such a notice, notification in writing will be sent to State agencies in any affected States, known affected Federal agencies, and, to the greatest extent practicable, through the Secretary of State, to the governments of any foreign countries in which the subject species normally occur.
§424.16 Proposed rules.(a) General. Based on the information received through § § 424.13,424.14,424.15, and 424.21, or through other available avenues, the Secretary may propose revising the lists as described in §424,10.

(b) C o n t e n t s . A  notice of a proposed rule to carry out one of the actions described in § 424.10 shall contain the complete text of the proposed rule, a summary o f the data on which the proposal is based (including, as appropriate, citation of pertinent information sources), and shall show the relationship of such data to the rule proposed. I f  such a rule designates or revises critical habitat, such summary shall, to the maximum extent practicable, include a brief description and evaluation of those activities (whether public or private) that, in the opinion o f the Secretary, if undertaken, may adversely modify such habitat, or may be affected by such designation.
Any proposed rule to designate or revise 
critical habitat shall contain a map of 
such h a b ita t . Any such notice proposing 
the listin g, delisting, or reclassification 
of a s p e c ie s  or the designation or 
revision of critical habitat shall also
include a summary of factors affecting 
the sp e c ie s  and/or critical habitat.

(c) P r o c e d u r e s .—(1) N o t i f i c a t i o n s .  In 
the ca se  o f  any proposed rule to list, 
delist, or reclassify a species, or to 
designate or revise critical habitat, the 
Secretary shall—

(i) P u b lis h  nPtiqe of the proposal in 
the Federal Register;

(ii) G i v e  actual notice of the proposed 
regulation (including the complete text 
of the regulation) to the State agency in 
each S ta te  in which the species is 
believed to . occur, and to each county oi 
equivalent jurisdiction therein in which 
he s p e cie s  is believed to occur, and 

invite the comment of each such agency 
and jurisdiction;

(iii) G i v e  notice of the proposed 
regulation to any Federal agencies, loca 
authorities, or private individuals or 
organizations known to be affected by 
the rule;

(iv) Insofar as practical, and in cooperation with the Secretary of State, give notice of the proposed regulation to list, delist, or reclassify a species to each foreign nation in which the species is believed to occur or whose citizens harvest the species on the high seas, and invite the comment of such nation;(v) Give notice of the proposed regulation to snch professional scientific organizations as the Secretary deems appropriate; and(vi) Publish a summary of the proposed regulation in a newspaper of general circulation m each area of the United States in which the species is believed to occur.(2) P e r i o d  o f  p u b l i c  c o m m e n t s .  At least 60 days shall be allowed for public comment following publication in the Federal Register of ai rule proposing the listing, delisting, or reclassification of a species, or the designation or revision of critical habitat All other proposed rules shall be subject to a comment period of at least 30 days following publication in the Federal Register. The Secretary may extend or reopen the period for public comment on a proposed rule upon a finding that there is good cause to do so. A  notice of any such extension or reopening shall be published in the Federal Register, and shall specify the basis for so doing.(3) P u b l i c  h e a r i n g s .  The Secretary shall promptly hold at least one public hearing if any person so requests within 45 days of publication of a proposed regulation to list, delist, or reclassify a species, or to designate or revise critical habitat. Notice of the location and time of any such hearing shall be published in the Federal Register not less than 15 days before the hearing is held.
§ 424.17 Time limits and required actions.(a) G e n e r a l .  (1) Within 1 year of the publication of a rule proposing to determine whether a species is an endangered or threatened species, or to designate or revise critical habitat, the Secretary shall publish one of the following in the Federal Register:(i) A  final rule to implement such determination or revision,(ii) A  finding that such revision should not be made,(iii) A  notice withdrawing the proposed rule upon a finding that available evidence does not justify the action proposed by the rule, or(iv) A  notice extending such 1-year period by an additional period of not more than 6 months because there is substantial disagreement among scientists knowledgeable about the species concerned regarding the sufficiency or accuracy of the available

data relevant to the determination or revision concerned.(2) If an extension is made under paragraph (a)(l)l(iv) of this section, the Secretary shall, within the extended period, take one of the actions described in paragraphs (a)(1) (i), (ii), or (iii) of this section.(3) If a proposed rule is withdrawn under paragraph (a)(l)(iii) of this section, the notice of withdrawal shall set forth the basis upon which the proposed rule has been found not to be supported by available evidence. The Secretary shall not again propose a rule withdrawn under such provision except on the basis of sufficient new information that warrants a reproposal.(b) C r i t i c a l  h a b i t a t  d e s i g n a t i o n s .  A  final rule designating critical habitat of an endangered or a threatened species shall to the extent permissible under § 424.12 be published concurrently with the final rule listing such species, unless the Secretary deems that—(1) It is essential to the conservation of such species that ft be listed promptly; or(2) Critical habitat of such species is not then determinable,in which case, the Secretary, with respect to the proposed regulation to designate such habitat, may extend the 1-year period specified in paragraph (a) of this section by not more than one additional year. Not later than the close of such additional year the Secretary must publish a final regulation, based on such data as may be available at that time, designating, to the maximum extent prudent, such habitat.
§ 424.18 Final rules—general.(a) C o n t e n t s .  A  final rule promulgated to carry out the purposes of the Act will be published in the Federal Register.This publication will contain the complete text of the rule, a summary of the comments and recommendations received in response to the proposal (including applicable public hearings), summaries of the data on which the rule is based and the relationship of such data to the final rule, and a description of any conservation measures available under the rule. Publication of a final rule to list, delist, or reclassify a species or designate or revise critical habitat shall also provide a summary of factors affecting the species. A  rule designating or revising critical habitat will also contain a description of the boundaries and a map of such habitat and will, to the maximum extent practicable, be accompanied by a brief description and evaluation of those activities (whether public or private) that might occur in the area and which, in the opinion of the
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Secretary, may adversly modify such habitat or be affected by such designation.(b) Effective date. A  final rule shall take effect—(1) Not less than 30 days after it is published in the Federal Register, except as otherwise provided for good cause found and published with the rule; and(2) Not less than 90 days after (i) publication in the Federal Register of the proposed rule, and (ii) actual notification of any affected State agencies and counties or equivalent jurisdictions in accordance with§ 424.16(c)(l)(ii).(c) Disagreement with State agency. If a State agency, given notice of a proposed rule in accordance with§ 424.16(c)(l)(ii), submits comments disagreeing in whole or in part with a proposed rule, and the Secretary issues a final rule that is in conflict with such comments, or if the Secretary fails to adopt a regulation for which a State agency has made a petition in accordance with § 424.14, the Secretary shall provide such agency with a written justification for the failure to adopt a rule consistent with the agency’s comments or petition. /
§424.19 Final rules—impact analysis of 
critical habitat.The Secretary shall identify any significant activities that would either affect an area considered for designation as critical habitat or be likely to be affected by the designation,

and shall, after proposing designation of such an area, consider the probable economic and other impacts of the designation upon proposed or ongoing activities. The Secretary may exclude any portion of such an area from the critical habitat if the benefits of such exclusion outweigh the benefits of specifying the area as part of the critical habitat. The Secretary shall not exclude any such area if, based on the best scientific and commercial data available, he determines that the failure, to designate that area as critical habitat will result in the extinction of the species concerned.
§ 424.20 Emergency rules.(a) Sections 424.16, 424.17, 424.18, and 424.19 notwithstanding, the Secretary may at any time issue a regulation implementing any action described in § 424.10 in regard to any emergency posing a significant risk to the wellbeing of a species of fish, wildlife, or plant. Such rules shall, at the discretion of the Secretary, take effect immediately on publication in the Federal Register. In the case of any such action that applies to a resident species, the Secretary shall give actual notice of such regulation to the State agency in each State in which such species is believed to occur. Publication in the Federal Register of such an emergency rule shall provide detailed reasons why the rule is necessary. An emergency rule shall cease to have force and effect after 240 days unless the procedures described in

§ § 424.16, 424.17, 424.18, and 424.19 (as : appropriate) have been complied with during that period.(b) If at any time after issuing an emergency rule, the Secretary determines, on the basis of the best scientific and commercial data available, that substantial evidence does not then exist to warrant such rule, it shall be withdrawn.
§ 424.21 Periodic review.At least,once every 5 years, the Secretary shall conduct a review of each listed species to determine whether it should be delisted or reclassified. Each such determination shall be made in accordance with §§ 424.11, 424.16, and 424.17 of this Part, as appropriate. A notice announcing those species under active review will be published in the Federal Register. Notwithstanding this section’s provisions, the Secretary may review the status of any species at any time based upon a petition (see § 424,14) or upon other data available to the Service.

D a te d : Ju ly  18,1984.

G. Ray Arnett,
Assistant Secretary for Fish and Wildlife and 
Parks.
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William G. Gordon,
Assistant Administrator for Fisheries. 
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