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established inspection period which 
approximates the compliance date 
mandated by the AD.

In its comment to the previous NPRM, 
the manufacturer questioned the need 
for an AD asserting that: (1) Titanium 
fires in engines incorporating protective 
wrap on the fluid lines had not resulted 
in secondary fires, and (2) the structural 
integrity of the engine system would not 
be lost even if the compress'or casing 
should be completely severed in a fire 
as the thrust reverser, when latched, 
provides a full secondary load path 
capable of carrying all flight loads. In 
the view of the manufacturer, a titanium 
fire, from an operations standpoint, 
would be equivalent to an in-flight 
shutdown which might occur for any 
number of reasons.

The manufacturer, nevertheless, has 
aggressively supported the retrofit of 
engines to the Steel com pressor 
configuration because of the num ber of 
fire incidents and the nature of damage.

The FAA does not concur with the 
manufacturer’s assessment. While 
graphite shields do protect the fluid 
lines, the fuel manifold is not so 
protected, and the outer shroud of fuel 
manifolds have been heat damaged and 
penetrated in two titanium fire incidents 
with this model engine. Moreover, lines 
containing flammable fluids are routed 
within the nacelle. These lines could 
leak as a result of engine failure damage 
and would fuel a fire in the nacelle if 
ignited by burning titanium. Thus, the 
potential for a serious secondary fire 
does exist.

Although fire bottles are provided to 
extinguish nacelle fires, the preferred 
approach to control this danger is by 
preventing engine case bum through, 
rather than by attempting to control a 
fire after burn through has occurred. The 
FAA also notes that the claimed load 
bearing capability of the thrust reverser 
would not mitigate the requirement for 
engine structural integrity following a 
failure.

Therefore, notwithstanding the views 
articulated by the manufacturer and the 
United States air carrier, the FAA has 
determined that these titanium fire 
incidents must be considered serious 
uncontained failures of the engine, and 
although no catastrophic secondary fires 
have resulted yet, there is a risk of one if 
flammable fluids are present for any 
reason.

In consideration of all evidence 
presently available, the FAA has 
determined that mandatory compliance 
with the engine upgrade program is 
deemed necessary to provide an 
adequate level of safety.

A compliance date of June 1,1984, is 
being incorporated in place of the

December 31,1983, date which was 
proposed in the NPRM. This date will 
provide an adequate opportunity for all 
remaining operators to complete the 
required modifications. The vast 
majority of operators have already 
completed the change. Indeed, only 
approximately 13 engines of a world­
wide fleet total of 1,007 engines have not 
yet been modified. Continuation of 
unmodified engines in service beyond 
June 1,1984, presents, in the judgment of 
the FAA, an unnecessary risk to the 
flying public.

Approximately 13 engines are affected 
by this AD, and the cost impact is 
estimated to be $5,980,000. For this 
reason, the proposed rule is not 
considered to be major under the 
criteria of Executive Order 12291 or 
significant under Department of 
Transportation Regulatory Policies and 
Procedures (44 FR11034; February 26, 
1979.) Few, if any, small entities within 
the meaning of the Regulatory Flexibility 
Act would be affected since the rule 
affects only operators of B747, DC-10, 
and A300 aircraft in which the CF6-45 
and -50 engines are installed, none of 
which is believed to be a small entity.

The FAA has given careful 
consideration to the comments which 
were received and has determined that 
sufficient evidence exists in the interest 
of aviation safety to adopt the proposed 
rule.
List of Subjects in 14 CFR Part 39

Engines, Aircraft, Aviation safety. 
Adoption of the Amendment

Accordingly, pursuant to the authority 
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation 
Regulations (14 CFR 39.13) is amended 
by adding the following new AD:
General Electric Company: Applies to CF6-45 

and CF6-50 series model turbofan 
engines. Unless already accomplished, to 
preclude the possibility of uncontained 
titanium fires, replace as follows prior to 
June 1,1984:

(a) Compressor stator assembly, including 
the compressor case, and stage 6 vanes in 
accordance with FAA approved General 
Electric CF6-45 and CF6-50 Service Bulletin 
72-549.

(b) Compressor inlet stator vanes and stage 
1 and 2 stator vanes in accordance with FAA 
approved General Electric CF6-45 and CF6- 
50 Service Bulletin 72-550.

(c) Compressor blades, stages 3 through 9, 
and the stage 3-9 spool in accordance with 
FAA approved General Electric CF6-45 and 
CF6-50 Service Bulletin 72-551.

The manufacturer’s specifications and 
procedures identified and described in this 
directive are incorporated herein and made a 
part hereof pursuant to 5 U.S.C. 552(a)(1). All 
persons affected by this directive who have 
not already received these documents from

the manufacturer may obtain copies upon 
request from the General Electric Company, 
Neumann Way, Cincinnati, Ohio 45215. These 
documents may also be examined at the 
FAA, New England Region, 12 New England 
Executive Park, Burlington, Massachusetts. A 
historical file on this AD is maintained by the 
FAA, New England Region Office, Burlington, 
Massachusetts.

Upon request of the operator, an FAA 
Maintenance Inspector, subject to prior 
approval of the Manager, Engine Certification 
Branch, FAA New England Region, may 
adjust the compliance date(s) specified in this 
AD to permit compliance at an established 
inspection period of the operator if the 
request contains substantiating data to justify 
the increase for that operator.

This amendment become effective on 
February 10,1984.
(Secs. 313(a), 601, 603, Federal Aviation Act 
of 1958, as amended, (49 U.S.C. 1354(a), 1421, 
1423); (49 U.S.C. 106(g) revised, Pub. L. 97- 
449, January 12,1983); 14 CFR 11.89)

Note.—The FAA has determined for the 
reasons stated in “ SUPPLEMENTARY 
INFORMATION,” that this document involves a 
regulation which is not considered to be 
major under Executive Order 12291 or 
significant under Department of 
Transportation Regulatory Policies and 
Procedures (44 FR 11034; February 26,1979.)
It is certified that the rule will not have a 
significant economic impact on a substantial 
number of small entities because the rule will 
affect only operators of B747, A-300, and DC- 
10 aircraft in which the CF6-45/50 engines 
are installed, none of which is believed to be 
a small entity. A final regulatory evaluation 
prepared for this document is contained in 
the public docket, and a copy may be 
obtained by writing to the FAA, Office of the 
Regional Counsel, Attn: Rules Docket No. 81- 
ANE-16,12 New England Executive Park, 
Burlington, Massachusetts 01803.

Note.—The incorporation by reference 
provisions of this document were approved 
by the Director of the Federal Register on 
January 10,1984.

Issued in Burlington, Massachusetts, on 
December 20,1983.
Robert E. Whittington,
Director, New England Region.
[FR Doc. 84-932 Filed 1-10-84; 2:30 pm]
BILLING CODE 4910-13-M

CIVIL AERONAUTICS BOARD 

14 CFR Part 385

[Reg. OR-214; Arndt. 136 to Part 385]

Delegations and Review of Action 
Under Delegation; Nonhearing Matters

a g e n c y : Civil Aeronautics Board. 
ACTION: Final rule.

s u m m a r y : The CAB is delegating 
authority to its Comptroller to pay all 
properly documented claims from
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appropriated funds consistent with 
Treasury, OMB, GAO, and CAB policies, 
make adjustments to payments based on 
CAB audit reports and internal claims 
examinations, and design air carrier 
subsidy claim forms. This action is 
taken to implement the Debt Collection 
Act, the Contract Disputes Act, and to 
clarify existing functions. 
d a t e s : Adopted: January 10,1984. 
Effective: January 13,1984.
FOR FURTHER INFORMATION CONTACT: 
Edna S. Park, Office of the Comptroller, 
202-673-5282 or Joanne Petrie, Office of 
the General Counsel, 202-673-5442, Civil 
Aeronautics Board, 1825 Connecticut 
Avenue, N.W., Washington, D.C. 20428. 
SUPPLEMENTARY INFORMATION: In PR- 
262, 48 FR 52887, November 23,1983, the 
Board issued a new Part 316, Collection 
of Claims Owed the United States, to 
implement the Federal Claims Collection 
Act and the Debt Collection Act. That 
rule sets forth the procedures to be used 
by the CAB to collect debts owed the 
United States, and states how interest 
will be charged on unpaid claims. The 
rule further states when interest and 
penalty charges may be waived and 
what actions a person must take to 
respond to a notice of claim. The 
purpose of the rule is to ensure a  fair 
and expeditious collection of these 
claims.

In reviewing the Board’s delegations 
of authority to staff contained in Part 
385, Delegations and review of action 
under delegation: Nonhearing Matters, 
the Board finds that three additional 
delegations are necessary to efficiently 
implement the Acts and certain general 
Board functions. This final rule clarifies 
the Comptroller’s role as the Board’s 
Financial Manager. In addition, it grants 
authority to perform ministerial acts 
pursuant to the Board’s activities under 
the Debt Collection Act.

The first delegation gives the 
Comptroller authority to pay all properly 
documented claims from appropriated 
funds consistent with Treasury, OMB, 
GAO, and CAB policies. Section 
384.7(a)(3) states that the comptroller is 
in charge of administering the Board’s 
financial management systems, 
including fiscal administration activities 
and subsidy payment functions. This 
final rule merely clarifies the 
organizational structure by providing 
specific delegated authority to pay 
authorized bills.

Paragraph (j) delegates authority to 
make minor or routine adjustments to 
payments based on audit reports 
prepared by the Bureau of Carrier 
Accounts and Audits, and through 
routine internal examinations of claims 
and vouchers. This delegation applies

only to routine adjustments that do not 
require a policy interpretation or 
decision by the Board. An example of an 
action authorized under this delegation 
would be an overpayment of $25 to a 
carrier because of incorrect addition or 
transposition of numerals. The 
delegation specifically does not include 
any dollar limitation because the 
significance of any adjustment varies 
with each case.

Paragraph (k) grants the Comptroller 
explicit authority to design air carrier 
subsidy claim forms. As a practical 
matter, the Comptroller has been 
informally exercising this function for 
years for the section 406 program. This 
delegation will allow the Comptroller to 
redesign the form if necessary to 
provide or highlight information needed 
by the Board.

Since this amendment is 
administrative in nature, affecting only 
rules of agency organization and 
procedure, we find that notice and 
public procedure are unnecessary. The 
rule will be effective upon publication in 
the Federal Register because the Board 
finds that the delegation is necessary to 
implement Part 318, the Debt Collection 
Act, and the Contract Disputes Act.
List of Subjects in 14 CFR Part 385

Administrative practice and 
procedure, Authority delegations 
(Government agencies).

PART 385— [AMENDED]

Accordingly, the Civil Aeronautics 
Board amends 14 CFR Part 385, 
Delegations and Review of Action 
Under Delegation; Nonhearing Matters, 
as follows:

1. The authority for Part 385 is:
Authority: Secs. 102. 204, 401, 402, 403, 407,

416, Pub. L. 85-726, as amended, 72 S tat 740, 
743, 754, 757, 758, 766, 771; 49 U.S.C. 1302,
1324,1371,1372,1373,1377,1388. 
Reorganization Plan No. 3 of 1961, 26 FR 5989.

2. Paragraphs (i), (j), and (k) are added 
to §385.27 as follows:

§ 385.27 Delegation to the comptroller.
* * * * A

(i) Pay from appropriated funds all 
properly documented claims consistent 
with Treasury, OMB, GAO, and CAB 
policies.

(j) Make minor or routine adjustments 
to payments based on audit reports 
prepared by the Bureau of Carrier 
Accounts and Audits, and through 
routine internal examinations of claims 
and vouchers.

(k) Design air carrier subsidy claim 
forms.

By the Civil Aeronautics Board: 
Phyllis T. Kaylor,
Secretary.
[FR Doc. 84-996 Filed 1-12-84; 8:45 am] 
BILLING CODE S320-01-M

DEPARTMENT OF THE TREASURY 

Customs Service

19 CFR Parts 134,148,162,171, and 
172

[T.D. 84-18]

Penalties and Penalties Procedures

AGENCY: U.S. Customs Service,
Treasury. 
a c t i o n : Final rule.

SUMMARY: This document amends the 
Customs Regulations relating to 
penalties and penalties procedures. The 
document: (a) Adds the revised penalty 
guidelines relating to 19 U.S.C. 1592 as 
an appendix to Part 171, Customs 
Regulations (19 CFR Part 171); (b) 
clarifies the requirements and criteria 
applicable to prior disclosures of 
violations of 19 U.S.C. 1592; (c) places a 
limitation on the number of 
supplemental petitions requesting relief 
from fines, penalties, and forfeitures and 
from liquidated damages claims; and (d) 
makes certain other minor, technical 
changes to the Customs Regulations.

The amendments are necessary in 
view of legislative and procedural 
changes relating to Customs fines, 
penalties, and forfeitures program. 
EFFECTIVE DATE: February 13,1984.
FOR FURTHER INFORMATION CONTACT: 
Edward T. Rosse, Chief, Commercial 
Fraud and Negligence Penalties Branch, 
Office of Regulations and Rulings, U.S. 
Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 
(202-566-8317).
SUPPLEMENTARY INFORMATION: 

Background
Section 592, Tariff Act of 1930, as 

amended (19 U.S.C. 1592), provides for 
penalties and penalties procedures 
when by fraud, gross negligence or 
negligence, merchandise is entered, 
introduced, or attempted to be entered 
or introduced into the commerce of the 
United States, by means of any 
document, written or oral statement, or 
act, which is material and false, or by 
means of any material omission; or 
when a person aids or abets any other 
person in the entry, introduction, or 
attempted entry or introduction of 
merchandise by such means. Section
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618, Tariff Act of 1930, as amended (19 
U.S.C. 1618), provides for the remission 
or mitigation of fines, penalties, and 
forfeitures by the Secretary of the 
Treasury.

Public Law 95-410, the “Customs 
Procedural Reform and Simplification 
Act of 1978,” amended 19 U.S.C. 1592.
As a result of changes made by Pub. L. 
95-410, and as a result of a 
consideration of its fines, penalties, and 
forfeitures program, the Customs Service 
believes that changes in its regulations 
are necessary.

This document amends the Customs 
Regulations by (a) adding the revised 
penalty guidelines relating to 19 U.S.C. 
1592 as an appendix to Part 171,
Customs Regulations (19 CFR Part 171);
(b) clarifying the requirements and 
criteria applicable to prior disclosures of 
violations of 19 U.S.C. 1592, (c) placing a 
limitation on the number of 
supplemental petitions requesting relief 
from fines, penalties, and forfeitures and 
from liquidated damages claims; and (d) 
making certain other minor, technical 
changes to the Customs Regulations.

These changes were proposed in a 
notice published in the Federal Register 
on November 3,1982 (47 FR 49853). 
Approximately 40 comments were 
received in response to the notice.
Discussion of Comments and 
Formulation of Final Rules
1. REVISED PENALTY GUIDELINES
A. The Guidelines as an Appendix to the 
Regulations

Several commenters object to the 
status of the guidelines as an appendix 
to the regulations. They contend that 
since the guidelines are substantive, 
they should appear as regulations 
subject to formal rule making procedure.

Customs does not consider the 
guidelines to be formal regulations; they 
are for instruction and guidance to 
Customs field officers. Customs is 
including the guidelines as an appendix 
to the regulations merely to advise the 
public of them.
B. Definitions

Several commenters request 
clarification of the term “unfair trade 
practice” under paragraph (A) of the 
guidelines. Language is being added to 
expand upon the unfair trade practice 
concept by stating “unfair trade practice 
under the antidumping, countervailing 
duty or a similar statute or an unfair act 
involving patent or copyright 
infringement.”

Numerous commenters object ot the 
definition of negligence in paragraph
(B)(1) of the guidelines, contending that 
the language “reasonable care and

competence expected from a person in 
the same circumstances” is a drastic 
departure from the standard definition 
of negligence. They state that 
ineguitable results will occur if a greater 
degree of care is expected from an 
experienced importer. The commenters 
object to including in the definition of 
negligence the language “communicating 
information so that it may be 
understood by the recipient” because it 
is unfair to make the importer 
responsible for the competency of the 
Customs officers receiving the 
information.

Customs has chosen the language 
comprising the definition of negligence 
from the Restatement (Second) of Torts, 
section 552, comment b, which applies to 
the obligations of suppliers of 
information. According to the 
Restatement, a supplier of information, 
in order to fulfill die expected standard 
of care, must exercise the competance 
reasonably expected of one in the same 
circumstances. Therefore, experienced 
importers may be reasonably expected 
to exercise a higher degree of 
competence in ascertaining the facts 
stated in entry documents than the 
business novice or inexperienced 
inporter. Similarly, in order to fulfill the 
standard of care, the information 
supplied must not be communicated in 
such a manner that it is misleading. This 
definition imposes only a reasonable 
standard of care and does not, as the 
commenters suggest, make the importer 
9 guarantor of the interpretation or 
understanding of the information 
presented.

The commenters state that the 
definitions of negligence and gross 
negligence use, but do not explain, the 
words “the offender’s obligation under 
the statute."

Customs believes that 19 U.S.C.1592 
clearly states a party’s obligation 
pursuant to that statute, and that it is 
unnecessary to restate that obligation in 
the guidelines.

One of the commenters suggests that 
the language “violate the laws of the 
United States” in the definitions of gross 
negligence and fraud be expanded to 
read “violate the laws of the United 
States related to the entry or 
introduction or attempted entry or 
introduction of merchandise into the 
commerce of the United States.” +

Customs believes that the suggested 
expansion of this language is 
inappropriate since a false statement or 
omission may relate to an offender’s 
obligations under laws of the United 
States other than the laws related 
exclusively to entry or introduction of 
merchandise, e.g., laws prohibiting 
possession or use of certain articles in

the United States, such as controlled 
substances, automobiles which fail to 
meet safety £r emission standards, etc.

With respect to the definition of fratid, 
Customs has deleted the word 
“demonstrable” and inserted the words 
"as established by clear and convincing 
evidence.” This change is being made to 
have the guidelines parallel 19 U.S.C. 
1592(e)(2) which states that in any 
proceeding commenced by the United 
States in the Court of International 
Trade for the recovery of any monetary 
penalty under 19 U.S.C. 1592 based upon 
fraud, the United States shall have the 
burden of proof to establish the alleged 
violation by clear and convincing 
evidence.
C. Assessment o f Penalties

Clarification is requested by 
commenters who claim that the Customs 
field officer is not specifically 
authorized by the guidelines to evaluate 
mitigating factors in setting the amount 
in the pre-penalty notice.

In the proposal, Customs stated that 
the guidelines would instruct field 
officers to consider mitigating, 
aggravating and extraordinary factors in 
assessing a claim for monetary penalty. 
To ensure that field officers are aware 
of this policy, that instruction is being 
inserted in paragraph (C)(1)(b) of the 
guidelines, which directs field officers to 
consider mitigating, aggravating and 
extraordinary factors in issuing a pre­
penalty notice in cases involving gross 
negligence and negligence. With respect 
to a penalty based on fraud, the amount 
in the pre-penalty and penalty notices 
shall be the domestic value of the 
merchandise. Language is also being 
added to the introductory paragraph 
preceding paragraph (A) of the 
guidelines to clarify that the assessed or 
mitigated penalty amount determined in 
accordance with the guidelines does not 
limit the penalty amount which the 
Government may seek in bringing civil 
enforcement action pursuant to 19 U.S.C. 
1592(e).

Two commenters find fault with what 
they perceive to be an approach to 
assessment of penalties based on the 
fact that some violations may be less 
serious than others. They point out that 
the “seriousness” of a violation should 
not depend upon the amount of the loss 
of revenue. One commenter calls this 
approach inappropriate inasmuch as the 
statute creates its own criteria of 
seriousness by establishing degrees of 
culpability. Several commenters remark 
that fixed sum penalty amounts for non- 
serious violations should never exceed 
statutory maximums or the ranges set 
forth by the guidelines, and that the
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guidelines fail to reflect this rule. A 
number of commenters point out that the 
examples provided in the guidelines for 
nort-serious violations are not even 
violations because the falsities are not 
material. Customs believes that the 
amount of the loss of revenue is a factor 
to be considered along with other 
factors in determining a penalty amount 
within the range of penalty amounts 
appropriate to the degree of culpability. 
The provisions in paragraph (C)(1)(b) 
are intended to indicate several factors 
affecting the gravity of violations for 
general guidance in determining the 
amount of the penalty claim. We do not 
believe that these provisions can be 
interpreted as requiring an unreasonable 
categorization of violations. Language is 
being added to paragraph (C)(1)(c) to 
indicate that fixed sum penalty amounts 
for certain violations should not exceed 
either the statutory maximums or the 
maximums set forth in the guidelines, 
and to indicate that the falsities cited as 
examples must be material, as defined 
in the guidelines.

With respect to paragraph (C)(2) of 
the guidelines, commenters recommend 
that a loss of revenue of $1,000, rather 
than $500, be the threshold for the 
initiation of a penalty case, and that a 
penalty assessment be discretionary 
with the district director if the loss of 
revenue is between $1,000 and $5,000. 
One commenter suggests that Customs 
add language stating that, in a case 
involving a prior disclosure, the district 
director has the discretion whether or 
not to issue a penalty notice. A 
commenter states that it is illegal to set 
a higher degree of culpability in the 
penalty notice merely because the 
statute of limitations will expire within 3 
months, and that a penalty notice should 
always state why the case is continuing, 
or the basis for not accepting the 
petitioner’s arguments. One commenter 
recommends that the phrase of 
paragraph (C)(2)(a) “and in 
consideration of issuance of the penalty 
notice" be changed to “and in 
consideration whether or not to issue a 
penalty notice."

Customs believes that the threshold 
amount of a $500 loss of revenue for 
initiation of a penalty case is consistent 
with and necessary to Customs 
obligation to enforce the statute and 
deter future violations. The language in 
paragraph (C)(2)(c) is being amended to 
provide that a penalty case shall not be 
initiated in cases involving: (a) a prior 
disclosure of a violation resultant from 
gross negligence or negligence; and (b) 
either no actual loss of revenue to the 
Government, or an actual loss of 
revenue resulting in interest due under

19 U.S.C. 1592(c)(4) which is less than 
$500, provided that the actual loss of 
revenue has been tendered to Customs. 
Criteria limiting penalties for violation 
of 19 U.S.G 1592 by arriving travelers 
are contained in paragraph (J)(2) of the 
guidelines.

Customs believes that the provision 
for reissuance or amendment of 
outstanding penalty claims, if the 
evidence substantiates a higher degree 
of culpability, is reasonable and not 
contrary to any statutory provision. 
Customs further believes that under 19 
U.S.C. 1592(b)(2), a penalty claim need 
only specify all changes in the 
information provided in the pre-penalty 
notice. There is no requirement that the 
penalty notice address arguments made 
in response to the pre-penalty notice. It 
is clear that Congress intended that such 
findings be provided only in response to 
a petition for relief.

The recommended language change to 
paragraph (C)(2)(a) is being adopted.
D. Ranges o f Mitigation

The commenters criticize the 
disposition ranges in paragraph (D) of 
the guidelines as being too high, 
especially in non-revenue-loss cases. 
They criticize the dispositions in prior 
disclosure cases in paragraph (E) 
because mitigation is not permitted 
below the statutory maximums.

Customs believes that the disposition 
ranges in paragraph (D) are consistent 
with Customs enforcement objectives 
and also allow substantial relief from 
penalty claims. Relief below the stated 
ranges is permitted in cases involving a 
prior disclosure (paragraph (E)), cases 
where extraordinary factors are present 
(paragraph (H)), and cases where a 
fixed sum penalty is appropriate 
(paragraph (C)(1)(c)). Customs does not 
believe that the penalties collected upon 
the disposition of prior disclosure cases 
are excessive. In a prior disclosure case 
in which the violation is due to 
negligence or gross negligence, and there 
is no loss of revenue or the loss of 
revenue is potential, no penalty is 
collected.
E. Mitigating Factors

Several commenters urge that 
contributory Customs error, which 
includes misleading or erroneous 
Customs advice, should be grounds for 
cancellation of a penalty case rather 
than merely a mitigating factor. They 
urge that the mitigating factor of 
cooperation with the investigation 
should include providing books and 
records, notwithstanding 19 U.S.C. 1508, 
which requires the maintenance of 
books and records, because the 
Government is saved the effort of

procuring a subpoena. One commenter 
believes that the mitigating factor of 
immediate remedial action should 
include the payment of the actual loss of 
revenue after issuance of a penalty 
notice as long as it is made within 30 
days of the determination of duties 
owed. Commenters also believe that 
prior good record arid inexperience in 
importing should bear upon the level of 
culpability, and that prior good record 
should mitigate a fraud violation.

With respect to contributory Customs 
error, the guidelines are being amended 
to state that if it is determined that the 
Customs error was die sole cause of the 
violation, the penalty will be cancelled. 
If the Customs error contributed to the 
violation but the violator is nevertheless 
culpable, the error will be considered as 
a mitigating factor. Concerning 
cooperation, Customs believes that the 
fact that the Government may be saved 
the effort of procuring a subpoena does 
not warrant a provision that the act of 
supplying books and records should be 
considered as a mitigating factor.

Concerning the payment of the actual 
loss of revenue, § 162.79(b)(2), Customs 
Regulations (19 CFR 162.79(b)(2)), in 
implementing 19 U.S.C. 1592(d), provides 
that the amount of the actual loss of 
revenue shall be stated in the penalty 
notice and that payment or 
arrangements therefor shall be made 
within 30 days of the date of the notice. 
Customs does not believe that 
compliance with this provision should 
be regarded as a mitigating factor. With 
respect to culpability, the existence of a 
prior good record is not relevant to a 
determination as to whether the 
offender’s violations with respect to 
subsequent importations were due to 
negligence, gross negligence or fraud, 
and this factor cannot, in any case, be 
found to mitigate a fraudulent violation 
of the statute. Similarly, Customs 
believes that although experience in 
importing may be considered in 
determining the competency reasonably 
to be expected of an importer, this 
aspect of experience or inexperience is 
separate and distinct from 
considerations affecting mitigation.
F. Aggravating Factors

Two commenters contend that 
obstructing the investigation, 
withholding evidence, and providing 
misleading informaton should be 
considered aggravating factors only if 
they were intentional. Other 
commenters believe that aggravating 
factors should only be considered if 
Customs Headquarters concurs.

Customs believes that the provision 
for aggravating factors is sufficient for
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their application in appropriate 
circumstances without requiring a 
specific finding of intent, and that there 
is no demonstrable need for Customs 
Headquarters concurrence in a finding 
by Customs field officers that these 
factors are present.
G. Extraordinary Factors

One commenter contends that 
Customs knowledge of a violation 
should preclude the assessment of any 
penalty in a non-fraud case where 
Customs failure to notify the violator is 
a dereliction of duty. Another 
commenter proposes that substantial 
dfelay in the investigation attributable to 
the violator should not preclude 
application of this factor because the 
import specialist should be apprised of 
the error and can control the entries.

Customs does not believe that the fact 
that Customs failed to notify a violator 
concerning Customs knowledge of the 
violation can, under any circumstance, 
warrant cancellation or full remission of 
the penalty. Denial of the application of 
this factor when a substantial delay in 
the investigation is attributable to the 
violator is based on the premise that 
Customs is not in a position to provide 
the violator with information concerning 
a violation until the matter has been 
investigated.
H. Customhouse Brokers

A commenter criticizes that part of the 
guidelines which subjects to full penalty 
liability customhouse brokers who 
commit a grossly negligent violation of 
19 U.S.C. 1592, whether or not the broker 
shared in the financial benefits of the 
violation over and above the prevailing 
brokerage fees. Customs has decided to 
strike this proposed departure from 
present practice and maintain its 
penalty limit of $500 in such a situation. 
Grossly negligent brokers who do share 
in the financial benefits of a violation 
will not be protected by the $500 limit.

The same commenter also criticizes 
the fact that the guidelines depart from 
previous practice in that they do not 
include language which shields an 
innocent broker who files an entry as 
the importer of record from liability for 
the actual loss of revenue on liquidated 
entries. Customs had already ruled 
(Headquarters decision dated 
September 8,1982, file No. 213792) that 
an innocent broker filing an entry as 
importer of record is liable under 19 
U.S.C. 1592(d) for any actual loss of 
revenue. By filing an entry as importer 
of record, i.e., using its own bond rather 
than its client’s bond, the broker 
assumes the responsibility and risk not 
only for any increased duties found to 
be due on unliquidated entries, but for

the actual loss of revenue on liquidated 
duties as well.
1. Arriving Travelers

Commenters have noticed that the 
guidelines providing for special 
limitations on liability for first offense, 
noncommercial, fraudulent violations by 
arriving travelers, do not provide for 
non-revenue-loss cases. Language 
indicating a range of penalty amounts 
for non-revenue-loss cases is being 
added. In addition, paragraph (J)(2)(b) is 
being revised to state certain 
circumstances with respect to both 
revenue-loss and non-revenue-loss 
cases where a penalty case shall not be 
initiated.
2. PRIOR DISCLOSURE
A. Writing Requirement

Numerous commenters object to the 
requirement of proposed § 162.74(a), 
Customs Regulations (19 CFR 162.74(a)), 
that a prior disclosure be in writing.
They contend that 19 U.S.C. 1592(c)(4) 
does not authorize the imposition of 
formal requirements concerning the 
manner in which a prior disclosure must 
be made, and that the writing 
requirement would be prejudicial to 
inexperienced importers who may be 
unaware of the requirement.

Customs believes that it is implicit 
from the provisions of 19 U.S.C.
1592(c)(4) that the Secretary of the 
Treasury shall issue regulations which 
set forth the procedures for prior 
disclosure in order to ensure that the 
facts concerning the date, time, and 
contents of the disclosure are 
established in the record. Further, under 
19 U.S.C. 1624, the Secretary is 
authorized to issue rules and regulations 
as may be necessary to carry out the 
provisions of 19 U.S.C. 1592(c)(4). The 
requirement that a prior disclosure must 
be in writing is reasonably related to the 
necessity to establish the date, time and 
contents of the purported prior 
disclosure.

In paragraph (H)(2) of the proposed 
guidelines it was stated that additional 
relief from a penalty will be granted if a 
person discloses the circumstances of a 
violation by providing evidence or 
information which is not in Customs 
possession or knowledge and/or which 
had not been requested by a Customs 
officer, although the disclosure does not 
meet the requirements for a prior 
disclosure in § 162.74, Customs 
Regulations (19 CFR 162.74). After 
further consideration. Customs has 
concluded that a person should be 
accorded the full benefit of prior 
disclosure treatment if the person 
provides information to Customs with

respect to a violation of 19 U.S.C. 1592 
which does not meet the requirement of 
a written disclosure statement if the 
district director is satisfied that: (1) The 
information was provided before or 
without knowledge of the 
commencement of a formal 
investigation; and (2) the information 
provided substantially comprises the 
information specified in section 
162.71(e). This information need not be 
in writing. This amendment is stated in 
§ 162.74(a)(2). Paragraph (H)(2) of the 
proposed guidelines is deleted.
B. Time o f Disclosure

Numerous commenters believe that 
the time of disclosure as specified in 
§ 162.74(b), should be the time of 
mailing, not the time of receipt, in order 
to conform with standard notice 
procedure. They contend that the 
regulation should obligate the Customs 
officer to give a receipt, rather than 
obligate the disclosing party to ask for a 
receipt. It is also recommended that the 
term “documents” be replaced with “the 
written statements provided for in 
1162.71(e)." One commenter believes 
that the certified mail requirement is 
unreasonable because it may invalidate 
certain disclosures even when the fact 
of disclosure is conclusively established. 
Because the burden is upon the importer 
to prove disclosure, it is contended that 
the certified mail rule should be 
optional.

Customs has revised the proposed 
language of § 162.74(b) to provide that if 
the disclosing documents are sent by 
certified mail, return-receipt requested, 
and if they are received by Customs, the 
time of mailing shall be deemed to be 
the time of disclosure. If the documents 
are sent otherwise by mail or are 
delivered in person, the time of receipt 
by Customs shall be deemed to be the 
time of disclosure. Upon request, 
Customs will provide a receipt stating 
the time and date of receipt. The 
provision of information which is not in 
writing but which qualifies for prior 
disclosure treatment shall be deemed to 
have occurred at the time Customs was 
provided with information which 
substantially complies with the 
requirements of § 162.71(e).
C. Discloses the Circumstances o f the 
Violation

Commenters object to proposed 
§ 162.71(e)(4) because the disclosing 
party may not possess, at the time of the 
disclosure, “the true and accurate 
information or data which should have 
been provided in the entry documents.” 
Customs has decided to add to this 
language “and agrees to provide any
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information or data which is unknown 
at the time of disclosure within 30-days 
of the initial disclosure date or within an 
extension of such 30 day period as the 
district director may permit in order for 
the person to obtain the information or 
data.”
D. Referral for Investigation

Commenters criticize the district 
director’s obligation, pursuant to 
§ 162.74(c), to refer any disclosure of a 
violation to the field office of the Office 
of Investigations as an unnecessary 
duplication of effort on Customs part 
inasmuch as an importer’s disclosure 
should be presumed to be accurate and 
complete. One commenter suggests that 
such referral should be within the 
discretion of the district director. Two 
commenters have recommended that 
this section be merged with § 162.74(j), 
which provides for non-referral of minor 
violations.

Customs does not agree that 
determinations concerning the validity 
of a prior disclosure can be based solely 
on a presumption that the disclosure is 
complete and accurate. This provision is 
not intended to preclude a 
determination by the district director 
that referral is unnecessary because a 
minor violation is involved within the 
purview of § 162.74(j), or a 
determination, normally after 
consultation with the Office of 
Investigations, that commencement of a 
formal investigation is not necessary in 
the circumstances of the particular 
disclosure.
E. Commencement and Expansion o f a 
Formal Investigation

Commenters object to the provisions 
in § 162.71 (d) and (e) that 
“contemporaneous notes” in the 
investigatory record may establish the 
date of commencement or expansion of' 
a formal investigation. Commenters 
stress that “contemporaneous notes” 
should not stand on the same footing as 
a Memorandum of Information Received 
(MOIR) or an entry in a formal 
investigative record. They contend that 
more formal documentation is needed, 
such as the filing of an MOIR or the 
assignment of a file number. Customs 
disagrees. Whether a formal 
investigation has been commenced or 
expanded is not dependent upon the 
means for recording the fact, e.g., the 
preparation of an MOIR or assignment 
of a file number. More determinative of 
the commencement of an investigation 
of a specific violation is whether the 
investigatory record shows that 
information was received with would 
cause an investigative agent to believe 
that the possibility of a violation of 19

U.S.C. 1592 existed. We do not believe 
that in any such instance the actions of 
the agent in investigating the 
information can be regarded as routine.

Commenters also criticize the 
provisions in § 162.71 (d) and (e) that an 
agent’s inquiry concerning the type of or 
circumstances of the violation will 
commence or expand an investigation. 
They contend that routine inquiries 
should be distinguished from formal 
investigations, and that routine inquiries 
should not preclude a subsequent prior 
disclosure. One commenter states that a 
request for books and records must 
precede a determination that a formal 
investigation should commence based 
upon those books and records. Customs 
believes that the act of a Customs 
investigative agent in making an inquiry 
concerning the type of or circumstances 
of a violation or in requesting specific 
books and records cannot be considered 
routine, and that such an inquiry or 
request is sufficient to inform a party 
that an investigation has been 
commenced or has expanded.
F. Proof o f Lack o f Knowledge

With respect to the language of 
proposed § 162.74(f), commenters 
contend that the imputation of 
knowledge of commencement of an 
investigation due to an agent’s inquiry 
or request for books and records creates 
an irrebuttable presumption that is 
contrary to the actual knowledge test of 
the statute. One commenter suggests 
that the presumption be rebuttable. 
Another commenter suggests that the 
time period of proposed § 162.74(f) be 
changed from three years to one year.

Customs has determined to change the 
language of this section to provide that 
the presumption of knowledge created 
by an agent’s inquiry or request for 
books and records may be rebutted by 
evidence that, notwithstanding the 
inquiry or request, the person did not 
have knowledge that an investigation 
had commenced with respect to the 
disclosed violation. Additionally, 
Customs has decided to delete the three- 
year time period from § 162.74(f); the 
time of the agent’s inquiry or request is 
only one factor to be considered in 
determining whether the person had 
knowledge of the commencement of the 
investigaton.
G. Penalty Claims Not Requiring Formal 
Investigation

One commenter suggests that 
§ 162.74(g) make clear that a prior 
disclosure may occur up until the time of 
any of the acts of sub-paragraphs (1) 
through (4). Another commenter believes 
that a prior disclosure should be 
foreclosed on the date recorded in

writing by an officer who discovered 
facts and circumstances relied upon by 
an authorized officer to determine that a 
penalty will be issued without formal 
investigation.

Customs believes that the language of 
proposed § 162.74(g) is sufficiently clear 
in stating that a prior disclosure may be 
made at any time before the appropriate 
Customs officer’s determination that 
available evidence warrants issuance of 
the penalty claim. The officer’s 
evaluation of the evidence and his 
further action in this regard are 
determinative. This situation is not 
analagous to that where Customs is 
merely commencing a formal 
investigation and, therefore, notice to 
the person is not necessary to preclude a 
prior disclosure. Secondly, the decision 
and action of the Customs officer, not 
the discovery of the evidence leading to 
the decision, preclude the subsequent 
prior disclosure. Language is being 
added to proposed § 162.74(g)(3) to 
indicate that determinations by Customs 
officers of possible violations without 
formal investigation may also be made 
as the result of the inspection of 
commercial merchandise in connection 
with entry.
3. SUPPLEMENTAL PETITIONS
A. Limit o f Two Supplemental Petitions

Commenters contend that the limit of 
two supplemental petitions in proposed 
§§ 171.33(c) and 172.33(c) represents an 
arbitrary cut-off of the administrative 
review process and that no limit should 
be set, especially where the penalty 
amount has been paid. Commenters 
identify certain circumstances which 
should always warrant further review, 
i.e., (1) where the supplemental petition 
responds to a new issue of law or fact 
which the initial decision failed to 
identify; (2) where counsel has been 
retained for the first time; (3) where 
additional information has been 
obtained through Freedom of 
Information Act procedures; and (4) 
where a favorable court decision has 
been rendered with respect to related 
entries, or unrelated entries if the issues 
are the same (in which case the 60-day 
limit of proposed §§ 171.33(c)(2)(ii) and 
172.33(c)(2)(ii) is criticized as too short). 
Commenters also state that the term 
“second supplemental petition” should 
not include an offer in compromise 
pursuant to 19 U.S.C. 1617.

Customs believes that the mitigation 
process under the regulations and 
revised penalty guidelines provides 
ample opportunity for oral and written 
presentations by any party involved in a 
penalty proceeding, and ample
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opportunity for administrative review 
throughout the various stages of the 
proceeding. Any person to whom a pre- 
penalty notice is issued may make a 
written and an oral presentation as to 
why a penalty notice should not be 
issued. In determining whether to issue 
a penalty notice, and, if so, the amount 
of the penalty, the district director is to 
consider oral and written presentations 
made by the alleged violator, all 
available evidence with respect to the 
existence of material false statements or 
omissions, the degree of culpability, the 
existence of a prior disclosure, the 
seriousness of the violation, and the 
existence of mitigating, aggravating or 
extraordinary factors. Subsequent to the 
issuance of a penalty notice, the alleged 
violator may make a written and an oral 
presentation, and will receive a written 
decision which includes findings of fact 
and conclusions of law. If the alleged 
violator is not satisfied with that 
decision, a supplemental petition may 
be filed, additional presentations made, 
and an additional written decision will 
be issued. The petitioning party can also 
request that a supplemental petition be 
treated as an appeal to the Secretary of 
the Treasury.

As stated previously, Customs 
believes that these procedures provide 
ample opportunity for review of all 
aspects of the penalty case. If matters 
such as new information 6r new legal or 
factual issues arise, or new counsel is 
retained, the petitioner can receive yet 
another hearing either through a second 
supplemental petition, after payment of 
the penalty and actual loss of revenue, 
or by declining to pay and pursuing the 
matter with the Department of Justice 
after the case is referred to that agency 
by Customs. Customs believes that it is 
in the interest of the efficient 
administration of the penalty process 
that, for the purpose of § § 171.33(c) and 
172.33(c), the term “second supplemental 
petition” includes an offer in 
compromise under 19 U.S.C. 1617. In 
making an offer of compromise, 
however, only the amount of the offer 
must be deposited (see 19 CFR 161.5(b)).
B. Payment Prerequisite to Second 
Supplemental Petition

Commenters criticize the requirement 
of proposed § § 171.33(c)(1) and 
172.33(c)(1) that a second supplemental 
petition will not be accepted unless it is 
accompanied or preceded by full 
payment of all penalties and withheld 
duties determined to be due in the 
decision rendered on the first 
supplemental petition. They contend 
that prepayment will serve as a 
disincentive for Customs to seriously 
consider further submission. The

commenters further state that since 
payment of the penalty may be 
considered voluntary under 
Carlingswitch, Inc. v. United States, 651 
F. 2d 768 (C.C.P.A. 1981), and not a 
protestable “charge or exaction” under 
19 U.S.C. 1514(a)(3), judicial review may 
be foreclosed since the Court of 
International Trade has no jurisdiction 
over a case brought by a petitioner to 
review a penalty.

Customs does not believe that there is 
any basis for the conclusion that 
Customs will fail to give meaningful 
consideration to supplemental petitions 
after the penalty and withheld duties are 
paid. In the pre-penalty stage of the 
case, the petitioner is afforded the 
opportunity to discuss all issues in the 
case with die field officers involved, and 
in any decision on the initial petition or 
first supplemental petition, Customs is 
required to state the findings of law and 
fact upon which the decision is based. 
The number of cases in which all 
significant issues will not be addressed 
before the penalty must be paid will be 
minimal and the possibilities suggested 
by commenters do not justify further 
delays in collection of the mitigated 
claim by the Government.

The Carlingswitch case concerned a 
voluntary payment of withheld duties. 
Thus, that decision will not affect 
Customs policy, pursuant to 19 U.SX. 
1520(a)(3), of refunding penalty amounts 
which are subsequently determined to 
be excessive. While it may be true that 
judicial review may be precluded if a 
peititioner files a second supplemental 
petition after payment of a penalty, and 
further relief is denied by Customs, 
Customs believes that the penalty 
process gives a petitioner adequate 
opportunity for review. If the petitioner 

* wants to ensure judicial review, it can 
decline to pay the mitigated penalty 
after the first supplemental petition.

The notice stated that nothing in the 
proposed amendments should be 
construed as limiting or precluding the 
opportunity afforded under Treasury 
Onler 219-2, published in the Federal 
Register on February 25,1976 (47 FR 
8192), to seek an appeal to the Secretary 
of the Treasury. Customs has decided to 
include the provisions of Treasury Order 
219-2 in new § 171-33(d).
4. INTERNAL ADVICE REQUESTS

One commenter suggests, with respect 
to proposed section 162.78(b), that 
internal advice requests be prohibited 
during a pending penalty case inasmuch 
as advice from Headquarters on a 
classification or value issue may delay 
the penalty case and circumvent the 
district director’s authority.

Customs does not believe that there is 
demonstrable evidence that adoption of 
this provision would cause substantial 
delays or circumvention of the district 
director’s authority to proceed with the 
penalty case which would outweigh 
Customs interest in resolving complex 
legal issues at an early stage in the 
penalty proceeding. In connection with 
an internal advice request, a district 
director may indicate why he believes 
that consideration of a particular 
request is inappropriate.
5. ARRIVING PASSENGERS

The notice contained a minor, 
technical amendment to § 148.19,
Customs Regulations (19 CFR 148.19). 
Section 148.19 is being further amended 
to state that, if a seizure is not made, an 
amount equivalent to the maximum 
penalty which may be assessed in 
accordance with the passenger’s degree 
of culpability as provided for in 19 
U.S.C. 1592 shall be demanded from the 
passenger, and that the amount 
demanded may be mitigated in 
accordance with the revised penalty 
guideline. The language “or to treat an 
article in some other manner in order to 
obtain a benefit" has been added to 
§ 148.19.
Regulatory Flexibility Act

The provisions of the Regulatory 
Flexibility Act relating to an initial and 
final regulatory flexibility analysis (5 
U.S.C. 603, 604) are not applicable to this 
document because the amendments will 
not have a significant economic impact 
on a substantial number of small 
entities. The amendments are not 
expected to have significant secondary 
or incidental effects on a substantial 
number of small entities, or to impose, 
or otherwise cause a significant increase 
in the reporting, recordkeeping or other 
compliance burdens on a substantial 
number of small entities.

Accordingly, it is hereby certified 
under the provisions of section 3 of the 
Regulatory Flexibility Act (5 U.S.C. 
605(b)), that the amendments will not 
have a significant economic impact on a 
substantial number of small entities.
Executive Order 12291

Because this document will not result 
in a regulation which will be a “major 
rule” as defined in section 1(b) of E.O. 
12291, a regulatory impact analysis as 
prescribed by section 3 of the E.O. is not 
required.
Drafting Information

The principal author of this document 
was Gerald J. O’Brien, Jr., Regulations 
Control Branch, Office of Regulations
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and Rulings, U.S. Customs Service. 
However, personnel from other Customs 
offices participated in its development.
List of Subjects
19 CFR Part 134

Customs duties and inspection, 
Imports.
19 CFR Part 148

Customs duties and inspection, 
Imports.
19 CFR Part 162

Customs duties and inspection, 
Imports, Administrative practice and 
procedure, Law enforcement, Penalties, 
Seizures and forfeitures, Prior 
disclosure.
19 CFR Part 171

Customs duties and inspection, 
Imports, Administrative practice and 
procedure, Law enforcement, Penalties, 
Seizures and forfeitures.
19 CFR Part 172

Customs duties and inspection, 
Imports, Administrative practice and 
procedure, Liquidated damages.
Amendments to the Regulations

Parts 134,148,162,171, and 172, 
Customs Regulations (19 CFR Parts 134, 
148,162,171, and 172), are amended as 
set forth below.
William von Raab,
Commissioner o f Customs.

Approved: December 21,1983.
John M. Walker, Jr.
Assistant Secretary o f the Treasury.

PART 134— COUNTRY OF ORIGIN 
MARKING

§ 134.52 [Amended]
The first sentence of § 134.52(d) is 

amended by substituting “monetary 
penalty” for “forfeiture value.”
(R.S. 251, as amended, sec. 624, 46 Stat. 759 
(19 U.S.C. 66,1624))

PART 148— PERSONAL 
DECLARATIONS AND EXEMPTIONS

Section 148.19 is revised to read as 
follows:
§148.19 False or fraudulent statement.

A passenger who makes any false or 
fraudulent statement or engages in other 
conduct within the purview of section 
592, Tariff Act of 1930, as amended (19 
U.S.C. 1592), whereby a Customs officer 
is or may be induced to pass an article 
free of duty or at less than the proper 
amount of duty, or to treat an article in 
some other manner in order to obtain a 
benefit, shall be deemed to have

violated 19 U.S.C. 1592. In any such case 
the article involved shall be seized only 
if one or more of the conditions set forth 
in section 162.75 of this chapter are 
present, if it is available for seizure at 
the time the violation is detected, and if 
such seizure is otherwise practicable, 
unless the article is in the possession of 
an innocent holder for value who has 
full right to possession as against any 
party to the Customs violation. It seizure 
is not made, an amount equivalent to the 
maximum penalty which may be 
assessed in accordance with the 
passenger’s degree of culpability as 
provided in 19 U.S.C. 1592(c) shall be 
demanded from the passenger. The 
amount demanded in lieu of seizure 
shall be determined in accordance with 
the guidelines contained in the appendix 
to Part 171 of this chapter. In all cases, 
the estimated duties shall be demanded 
of the passenger as soon as possible 
after the discovery of the violation. Any 
applicable internal revenue tax shall 
also be demanded unless the 
merchandise is to be, or has been, 
forfeited.
(R.S. 251, as amended, sec. 624, 46 Stat. 759 
(19 U.S.C. 66,1624))

PART 162— RECORDKEEPING, 
INSPECTION, SEARCH, AND SEIZURE

§162.41 [Reserved]

§ 162.80 [Redesignated from § 162.41(c)]
1. Part 162 is amended by removing

§ 162.41 (a) and (b) and by redesignating 
§ 162.41(c) as new § 162.80. Section 
162.41 is marked “[Reserved].”

2. Section 162.71 is amended by 
adding a new paragraph (e) to read as 
follows:
§ 162.71 Definitions. 
* * * * *

(e) Discloses the circumstances o f the 
violation. When used in § 162.74(a), the 
term “discloses the circumstances of the 
violation” means the act of providing to 
Customs a written statement which:

(1) Identifies the class or kind of 
merchandise involved in the violation;

(2) Identifies the importation included 
in the disclosure by entry number or by 
indicating each Customs port of entry 
and the approximate dates of entry;

(3) Specifies the material false 
statements or material omissions made; 
and

(4) Sets forth to the best of the 
violator’s knowledge, the true and 
accurate information or data which 
should have been provided in the entry 
documents, and states that the person 
will provide any information or data 
which is unknown at the time of 
disclosure within 30 days of the initial

disclosure date or within and extension 
of the 30-day period as the district 
director may permit in order for the 
person to obtain the information or data.

3. Section 162.74 is revised to read as 
follows:
§ 162.74 Prior disclosure.

(a) In general. (1) A prior disclosure is 
made if the person concerned discloses 
the circumstances of a violation (as 
defined in § 162.71(e) of section 592, 
Tariff Act of 1930, as amended (19 
U.S.C. 1592), in writing to a district ^  
director before, or without knowledge 
of, the commencement of a formal 
investigation of that violation, and 
makes a tender of any actual loss of 
duties in accordance with paragraph (h) 
of this section.

(2) A person shall be accorded the full 
benefit of prior disclosure treatment if 
that person provides information to 
Customs with respect to a violation of 19 
U.S.C. 1592 which does not meet the 
requirements of a written disclosure 
statement pursuant to this section if the 
district director is satisfied that the 
information was provided before or 
without knowledge of the 
commencement of a formal 
investigation, and the information 
provided includes substantially the 
information specified in § 1621.71(e).
The provision of this information need 
not be in writing.

(b) Time o f prior disclosure. (1) If the 
documents which provide the disclosing 
information are sent by certified mail, 
return-receipt requested, and are 
ultimately received by Customs, the 
disclosure shall be deemed to have been 
made at the time of mailing.

(2) If the documents are sent 
otherwise by mail or are delivered in 
person, the disclosure shall be deemed 
to have been made at the time of receipt 
by Customs. If the documents are 
delivered in person, the person 
delivering the documents is to request a 
receipt from Customs, stating the time 
and date of receipt.

(3) The provision of information which 
is not in writing but which qualifies for 
prior disclosure treatment pursuant to 
paragraph (a)(2) of this section shall be 
deemed to have occurred at the time 
which Customs was provided with 
information which substantially 
complies with the requirements of
§ 162.71(e).

(4) Any documents relating to a prior 
disclosure should be addressed to the 
immediate attention of the district 
director.

(c) Referral for investigation. Any 
disclosure of a violation shall be 
referred immediately by the district
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director to the appropriate field office of 
the Office of Investigations. Upon 
completion of its investigation, the field 
office shall immediately return the 
disclosure, together with its report, to 
the district director for appropriate 
action.

(d) Commencement o f formal 
investigation. A formal investigation of 
a violation is considered to be 
commenced:

(1) In the case of a referral by an 
import specialist or other Customs 
officer of a matter involving the 
disclosing party and the disclosed 
information for investigation of a 
possible violation of 19 U.S.C. 1592, on 
the date recorded in writing as the date 
on which the matter was referred to the 
Office of Investigations:

(2) In the case of referral by an import 
specialist or other Customs officer of a 
request for value, classification, or other 
technical investigation, on the date 
recorded in writingjjy an investigating 
agent in the investigatory record 
(including contemporaneous notes) as 
the date on which facts and 
circumstances were discovered or 
information was received which caused 
an investigating agent to believe that 
possibility of a violation of 19 U.S.C.
1592 existed with respect to the 
disclosing party and the disclosed 
information;

(3) In the case of an investigation 
prompted by an individual other than a 
Customs officer with regard to the 
disclosing party and the disclosed 
information, on the date recorded in 
writing by the Office of Investigations in 
the investigatory record (including 
contemporaneous notes) as the date on 
which the information was received;

(4) In all other cases, on ihe earliest of 
the following:

(i) The date recorded in writing by the 
Office of Investigations in the 
investigatory record (including 
contemporaneous notes) as the date on 
which facts and circumstances were 
discovered or information was received 
which caused an investigating agent to 
believe that the possibility of a violation 
of 19 U.S.C. 1592 existed with respect to 
the disclosing party and the disclosed 
information;

(ii) The date on which an investigating 
agent, having properly identified himself 
and the nature of his inquiry, had, either 
in person or in writing, made an inquiry 
of the person concerning the type of or 
circumstances of the disclosed violation;

(iii) The date on which an 
investigating agent, having properly 
identified himself and the nature of his 
inquiry, requested specific books and 
records of the person relating to the 
disclosed information.

(e) Expansion o f formal investigation.
A formal investigation is deemed to 
have commenced as to additional 
violations (outside the scope of the 
original investigation but committed by 
the same party) on the earliest of the 
following:

(1) The date recorded in writing by the 
Office of Investigations in the 
investigatory record (including 
contemporaneous notes) as the date on 
which facts anc( circumstances were 
discovered or information was received 
which Caused an investigating agent to 
believe that the possibility of a violation 
of 19 U.S.C. 1592 existed with respect to 
the additional violations;

(2) The date on which an investigating 
agent, having properly identified himself 
and the nature of his inquiry, had, either 
in person or in writing, made an inquiry 
of the person concerning the type of or 
circumstances of additional violations; 
or

(3) The date on which an investigating 
agent, having properly identified himself 
and the nature of his inquiry, requested 
specific books and records of the person 
relating to the additional violations.

(f) Proof o f lack o f knowledge. A 
person who claims a lack of knowledge 
of the commencement of a formal 
investigation has the burden to prove 
that lack of knowledge. A person shall 
be presumed to have had knowledge of 
the commencement of a formal 
investigation of a violation if before the 
claimed prior disclosure of the violation:

(1) An investigating agent, having 
properly identified himself and the 
nature of his inquiry, had, either in 
person or in writing, made an inquiry of 
the person concerning the type of or 
circumstances of the disclosed violation; 
or

(2) An investigating agent, having 
properly identified himself and the 
nature of his inquiry, requested specific 
books and records of the person relating 
to the disclosed information.
That presumption may be rebutted by 
evidence that, notwithstanding the 
inquiry or request, the person did not 
have knowledge that an investigation 
had commenced with respect to the 
disclosed information.

(g) Penalty claims not requiring 
formal investigation. A prior disclosure 
may not be made after a determination 
by an authorized Customs officer that 
there is reasonable cause to believe that 
there has been a violation of 19 U.S.C. 
1592 and that a claim for monetary 
penalty shall be issued without 
commencement of a formal 
investigation. Such determination shall 
be evidenced as follows:

(1) By the issuance of a pre-penalty 
notice:

(2) By the issuance of a penalty notice 
if a pre-penalty notice is not required;

(3) In the case of violations involving 
merchandise accompanying persons 
entering the United States or 
commercial merchandise inspected in 
connection with entry, by oral 
notification to the person of the officer’s 
finding of a violation; or

(4) In the case of the seizure of 
merchandise under 19 U.S.C. 1592, by 
the act of seizure.

(h) Tender o f actual loss o f duties. A 
person who discloses the circumstances 
of the violation shall tender any actual 
loss of duties at the time of disclosure or 
within 30 days after the district director 
notifies the person in writing of his 
calculation of the actual loss of duties. 
The district director may extend the 
period if he determines there is good 
cause to do so.

(i) Undisclosed violations.
Undisclosed violations discovered by 
Customs as the result of an investigation 
of a prior disclosure of another violation 
shall not be entitled to treatment under 
the prior disclosure provisions.

(j) Minor violations. The district 
director shall not refer a disclosed 
violation for investigation or establish a 
penalty case if;

(1) The disclosed violation involves a 
loss of duties of $500 or less;

(2) Any actual loss of duties has been 
deposited;

(3) There is no evidence that the 
violation was fraudulent; and

(4) There are no other compelling 
reasons for a penalty proceeding, such 
as history of similar violations.

§ 162.75 [Amended]

4. Section 162.75(d)(3) is amended by 
substituting “compliance made with the 
decision” for “the monetary penalty 
paid.”

5. Section 162.78(b) is amended by 
adding the following between the first 
and second sentences;
§ 162.78 Presentations responding to pre­
penalty notice 
* * * * *

(b) * * * jn addition, an extension 
may be granted if, upon request of the 
alleged violator, the Commissioner of 
Customs determines that the case 
involves an issue which is a proper 
matter for submission to Customs 
Headquarters under internal advice 
procedures (See § 177.11(b)(2)) * * *
it it h  it  *
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§ 162.79 [Amended]

6. The second sentence of '
§ 162.79(b)(2) is amended by substituting 
“section 592(d), Tariff Act of 1930, as 
amended (19 U.S.C. 1592(d)),” for 
“section 162.79(b).”

7. New § 162.80 (redesignated from 
-§ 162.41(c)) reads as follows:
§ 162.80 Liability for duties; liquidation of 
entries.

(a)(1) When an entry is the subject of 
an investigation for possible violation of 
section 592, Tariff Act of 1930, as 
amended (19 U.S.C. 1592), or of a 
penalty action established under that 
section, the district director, subject to 
the provisions of paragraph (a)(2) of this 
section, may liquidate the entry and 
collect duties before the conclusion of 
the investigation or final disposition of 
the penalty action if he determines that 
liquidation would be in the interest of 
the Government.

(2)(i) An entry not liquidated within 1 
year from the date of entry or final 
withdrawal of all merchandise covered 
by a warehouse entry shall be deemed 
liquidated at the rate of duty, value, 
quantity, and amount of duties asserted 
at the time of entry by the importer, his 
consignee, or agent unless the time for 
liquidation is extended by the district 
director because—

(A) Information needed by Customs 
for the proper appraisement or 
classification of die merchandise is not 
available.

(B) The importer, his consignee, or 
agent requests an extension and 
demonstrates good cause why the 
extention should be granted, or

(C) The 1-year liquidation period is 
suspended as required by statute or 
court order.

(ii) An entry not liquidated within 4 
years from the date of entry or final 
withdrawal of all merchandise covered 
by a warehouse entry shall be deemed 
liquidated at the rate of duty, value, 
quantity, and amount of duties asserted 
at the time of entry by the importer, his 
consignee, or agent unless liquidation 
continues to be suspended by statute or 
court order. In that event, the entry shall 
be liquidated within 90 days after 
removal of the suspension.

(iii) The district director promptly 
shall notify the importer or consignee 
concerned and any authorized agent and 
surety of the importer or consignee in 
writing of any extension or suspension 
of the liquidation period.

(b) When merchandise not covered by 
an entry is subject to section 592, Tariff 
Act of 1930, as amended (19 U.S.C.
1592), a demand shall be made on the 
importer for payment of the duty

estimated to be due on such 
merchandise.

(c) Any applicable internal revenue 
tax shall also be demanded unless the 
merchandise is to be, or has been, 
forfeited.
(R.S. 251, as amended, sec, 624, 46 Stat. 759 
(19 U.S.C. 66,1624))

PART 171— FINES, PENALTIES, AND 
FORFEITURES

§ 171.1 [Reserved]
1. Section 171.1 is removed and 

marked “[Reserved]."
§ 171.2 [Reserved]

§ 171.24 [Redesignated from § 171.2]
2. Section 171.2 is redesignated as

§ 171.24 and is amended by substituting 
"Department of Justice” for “United 
States attorney” in the first and second 
sentences. Section 171.2 is marked 
“[Reserved].”

3. Section 171.33(a) (1) and (2) are 
amended by substituting “from which 
further relief is requested” for "on the 
initial petition for relief.”

4. Section 171.33 is further amended 
by adding a new paragraph (c) and (d) 
to read as follows:
§ 171.33 Supplemental petitions for relief. 
* * * * *

(c) Second supplemental petition. (1) 
Only one further supplemental petition 
may be filed appealing a decision made 
with respect to an initial supplemental 
petition. The second supplemental 
petition will not be accepted unless 
accompanied or preceded by full 
payment of all penalties and withheld 
duties determined to be due in the 
decision rendered on the first 
supplemental petition. Such payment 
must be made within 60 days from the 
date of notice to the petitioner of the 
decision on the first supplemental 
petition if no effective period is 
prescribed in the decision, or within 
such time prescribed, if any. The second 
supplemental petition should be filed 
with the district director who initiated 
the case. For the purpose of this section, 
the term “second supplemental petition” 
shall include an offer in compromise 
under 19 U.S.C 1617 made prior to the 
commencement of a civil action to 
enforce the penalty claim.

(2) A second supplemental petition 
will not be considered except in one of 
the following circumstances:

(i) If it is filed within 2 years from the 
date of notice to the petitioner of the 
decision on the first supplemental 
petition;

(ii) If it is filed within 60 days 
following an administrative or judicial 
decision with respect to the entries

involved in the penalty case which 
reduces the loss of duties upon which 
the mitigated penalty amount was 
based; or

(iii) If the deciding official in his 
discretion determines that the 
acceptance of a second supplemental 
petition is warranted.

(d) Appeals to the Secretary of the 
Treasury. A petitioner filing a 
supplemental petition pursuant to this 
section from a decision of the 
Commissioner of Customs with respect 
to any liability assessed under 19 U.S.C. 
1592 may request that the petition be 
accepted as an appeal to the Secretary 
of the Treasury. The Secretary will 
accept for decision any such 
supplemental petition when in his 
discretion he determines that such 
petition raises a question of fact, law or 
policy of such importance as to require a 
decision by the Secretary. If the 
Secretary declines to accept an appeal 
for decision, the petitioner will be so 
informed; in such a case, if the 
supplemental petition is an initial 
supplemental petition or a second 
supplemental petition eligible for 
consideration under paragraph (c) of 
this section, a decision thereon will be 
issued by Customs.
(R.S. 251, as amended, R.S. 5294, as amended, 
sec. 9, 24 Stat. 81, as amended, secs. 618,624, 
641,46 Stat. 757, as amended, 759 (19 U.S.C. 
66,1618,1624,1641, 46 U.S.C. 7, 320))

PART 172— LIQUIDATED DAMAGES

1. Section 172.33(a) (1) and (2) are 
amended by substituting “from which 
further relief is requested” for "on the 
initial petition for relief.”

2. Section 172.33 is further amended 
by adding a new paragraph (c) to read 
as follows:
§ 172.33 Supplemental petitions for relief.
♦ * * * *

(c) Second supplemental petition. (1) 
Only one further supplemental petition 
may be filed appealing a decision made 
with respect to an initial supplemental 
petition. The second supplemental 
petition will not be accepted unless 
accompanied or preceded by full 
payment of all penalties and withheld 
duties determined to be due in the 
decision rendered on the first 
supplemental petition. Such payment 
must be made within 60 days from the 
date of notice to the petitioner of the 
decision on the first supplemental 
petition if no effective period is 
prescribed in the decision, or within 
such time prescribed, if any. The second 
supplemental petition should be filed 
with the district director who initiated 
the case.
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(2) A second supplemental petition 
will not be considered except in one of 
the following circumstances:

(i) If it is filed within 2 years from the 
date of riotice to the petitioner of the 
decision on the first supplemental 
petition;

(ii) If is filed within 60 days following 
an administrative or judicial decision 
which reduces the loss of duties upon 
which the mitigated penalty amount was 
based; or

(iii) If the deciding official in his 
discretion determines that the 
acceptance of a second supplemental 
petition is warranted.
(R.S. 251, as amended, R.S. 5294, as amended, 
sec. 9, 24 Stat. 81. as amended, secs. 618, 623, 
624, 641, 46 Stat. 757, as amended, 759, as 
amended (19 U.S.C. 66,1618,1623,1624,1641, 
46 U.S.C. 7, 320))

PART 171— [AMENDED]

3. A new Appendix B is added to Part 
171 to read as follows:
Appendix B to Part 171—Customs 
Regulations, Revised Penalty Guidelines, 19 
U.S.C. 1592

A monetary penalty incurred under section 
592, Tariff Act of 1930, as amended (19 U.S.C. 
1592; hereinafter referred to as section 592) 
may be remitted or mitigated under section 
618, Tariff Act of 1930, as amended (19 U.S.C. 
1618), if it is determined that there exist such 
mitigating circumstances as to justify 
remission or mitigation. The guidelines below 
will be used by the Customs Service in 
arriving at a just and reasonable assessment 
and disposition of liabilities arising under 
section 592 within the stated limitations. It is 
intended that these guidelines shall be 
applied by Customs officers in pre-penalty 
proceedings and in determining the monetary 
penalty assessed in the penalty notice. The 
assessed or mitigated penalty amount 
determined in accordance with these 
guidelines does not limit the penalty amount 
which the Government may seek in bringing 
a civil enforcement action pursuant to 19 
U.S.C. 1592(e).
(A) Violations o f Section 592; M ateriality

Without regard to whether the United 
States is or may be deprived of all or a 
portion of any lawful duty thereby, a 
violation of section 592 occurs when a 
person, through fraud, gross negligence, or 
negligence, enters, introduces, or attempts to 
enter or introduce any merchandise into the 
commerce of the United States by means of 
any document, written or oral statement, or • 
act which is material and false, or any 
omission which is material; or when a person 
aids or abets any other person in the entry, 
introduction, or attempted entry or 
introduction of merchandise by such means.
A document, statement, act, or amission is 
material if it has the potential to alter the 
classification, appraisement, or admissibility 
of merchandise, or the liability for duty, or if 
it tends to conceal an unfair trade practice 
under the antidumping, countervailing duty or

a similar statute, or an unfair act involving 
patent or copyright infringement. There is no 
violation if the falsity or omission is due 
solely to clerical error or mistake of fact, 
unless the error or mistake is part of a pattern 
of negligent conduct.
(B) Degrees o f Culpability

There are three degrees of culpability 
under section 592: negligence, gross 
negligence, and fraud.

(1) Negligence. A violation is determined to 
be negligent if it results from an act or acts 
(of commission or omission) done through 
either the failure to exercise the degree of 
reasonable care and competence expected 
from a person in the same circumstances in 
ascertaining the facts or in drawing 
inferences therefrom, in ascertaining the 
offender’s obligations under the statute, or in 
communicating information so that it may be 
understood by the recipient. As a general 
rule, a violation is determined to be negligent 
if it results from the offender’s failure to 
exercise reasonable care and competence to 
ensure that a statement made is correct

(2) Gross Negligence. A violation is 
determined to be grossly negligent if it results 
from an act or acts (of commission or 
omission) done with actual knowledge of or 
wanton disregard for the relevant facts and 
with indifference or disregard for the 
offender’s obligations under the statute, but 
without intent to defraud the revenue or 
violate the laws of the United States.

(3) Fraud. A violation is determined to be 
fraudulent if it results from an act or acts (of 
commission or omission) deliberately done 
with intent to defraud the revenue or to 
otherwise violate the laws of the United 
States, as established by clear and 
convincing evidence.
(C) Assessment o f Penalties

(1) Issuance o f Pre-Penalty Notice, (a) As 
provided in § 162.77, Customs Regulations (19 
CFR 162.77), if the district director has 
reasonable cause to believe that a violation 
of section 592 has occurred and determines 
that further proceedings are warranted, he 
shall issue to each person concerned a notice 
of his intent to issue a claim for a monetary 
penalty. In issuing such pre-penalty notice, 
the district director shall make a tentative 
determination of the degree of culpability and 
the amounf of the proposed claim. A pre- 
penalty notice is not required if the violation 
involves a non-commercial importation or if 
the proposed claim does not exceed $1,000.

(b) If the violation is determined to be the 
result of fraud, the proposed claim shall be 
equal to the domestic value of the 
merchandise. In cases involving gross 
negligence and negligence, in determining the 
amount of the proposed claim, the district 
director shall take into account the gravity of 
the offense, the amount of loss of revenue, 
the extent of wrongdoing, mitigating, 
aggravating and extraordinary factors, and 
other factors bearing upon the seriousness of 
the violation, but in no case shall the 
assessed penalty exceed the statutory 
ceilings prescribed in section 592. In cases 
involving gross negligence and negligence, 
penalties equivalent to the ceilings stated in 
paragraph (D) regarding disposition of cases

may be appropriate in cases involving serious 
violations, e.g., violations involving a high 
loss of revenue and quota evasions. To be 
serious, a violation need not result in a loss 
of revenue. The violation may be serious 
because it affects the admissibility of 
merchandise or the enforcement of other 
laws, as in the case of quota evasions, fajse 
statements to conceal the dumping of 
merchandise, or violations of exclusionary 
orders of the International Trade 
Commission.

(c) Violations where the loss of revenue is 
nonexistent or minimal and which have an 
insignificant impact on enforcement of the 
laws of the United States may justify a 
proposed penalty in a fixed amount not 
related to the value of merchandise, but an 
amount believed sufficient to have a 
deterrent effect, i.e., violations involving the 
subsequent sale of merchandise or vehicles 
entered for personal use: violations involving 
failure to comply with declaration or entry 
requirements which do not change the 
admissibility or entry status of merchandise, 
its appraised value or classification; 
violations involving the illegal diversion to 
domestic use of instruments of international 
traffic; and local point-to-point traffic 
violations. This category also includes 
violations in which the falsity or omission is 
revelant only to the assessment of duties, but 
in which it is finally determined that the 
falsity or omission did not result in any loss 
of duties, i.e., failure to report commissions 
paid which are ultimately determined to be 
non-dutiable; or a false statement as to the 
relationship of the parties if the fact of the 
relationship is determined not to affect 
appraisement. In order for there to be a 
violation of section 592, the falsity or 
omission must be material, as defined in 
paragraph (A) of these guidelines. Generally, 
a penalty in a fixed amount ranging from $100 
to $500 would be appropriate in cases where 
there are no prior violations of the same kind. 
Fixed sums ranging from $500 to $10,000 may 
be appropriate, however, in the case of 
multiple or repeated violations. Fixed sum 
pefialty amounts may not exceed the 
maximum amounts stated in section 592 and 
in these guidelines.

(d) In determining the amount of the 
proposed penalty, the district director shall 
also take into account any mitigating, 
aggravating, or extraordinary factors that are 
clearly established by the evidence available 
at the time.

(2) Issuance o f Penalty Notice, (a) 
Following issuance of the pre-penalty notice, 
and in consideration whether or not to issue 
a penalty notice pursuant to § 162.79,
Customs Regulations (19 CFR 162.79), and if 
so, in what amount, the district director shall 
give consideration to all available evidence 
with respect to the existence of material false 
statements or omissions (including evidence 
presented by the alleged violator), the degree 
of culpability, the existence of a prior 
disclosure, the seriousness of the violation, 
and the existence of mitigating, aggravating, 
or extraordinary factors. In all cases 
involving fraud, the penalty notice shall be in 
the amount of the domestic value of the 
merchandise. In general, the degree of
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culpability stated in a pre-penalty notice 
shall not be increased in the penalty notice.
If, subsequent to the issuance of a pre­
penalty notice and upon further review of the 
evidence, the district director determines that 
a higher degree of culpability exists, the pre­
penalty notice should be cancelled and a new 
pre-penalty notice issued indicating the 
higher degree of culpability and increased 
penalty amount proposed, with supporting 
evidence reflected therein. If, however, less 
than 3 months remain before expiration of the 
statute of limitations, the higher degree of 
culpability and higher penalty amount may 
be indicated in the notice of penalty. 
Alternatively, the district director shall 
consider whether a lower degree of 
culpability is warranted by the evidence. The 
penalty notice shall contain other changes in 
the information provided in the pre-penalty 
notice.

(b) No penalty case shall be initiated for 
revenue-loss violation, if the district director 
is certain that the violation has resulted from 
negligence, the combined actual and potential 
loss of revenue from entries within that 
district is $500 or less, and the circumstances 
make it certain it is a violation which does 
not extend to other districts. In cases in 
which the loss of revenue is between $500 
and $1,000, the district director may initiate a 
penalty case if, in his consideration of ail the 
circumstances, the claim for monetary 
penalty is warranted as a deterrent for future 
violations. Any actual loss of revenue shall 
be collected pursuant to § 162.79b, Customs 
Regulations (19 CFR 162.79b}.

(c) No penalty case shall be initiated for a 
violation involving gross negligence or 
negligence where a prior disclosure has been 
made and there is no actual loss of revenue, 
or where the,actual loss of revenue has been 
tendered to Customs and the interest thereon 
is less than $500.
(D) Disposition o f Cases

(1) In General. In mitigating claims for 
monetary penalty, the district director or 
appropriate customs official shall consider all 
the information in the petition and all 
available evidence, taking into account any 
mitigating, aggravating, and extraordinary 
factors in determining the final assessed 
penalty. All factors used by the district 
director or appropriate custoins official in 
determining the penalty should be stated in 
this decision. If a penalty in a fixed amount is 
deemed not to be appropriate (see (C)(1)(c)), 
disposition in revenue-loss and non-revenue- 
loss cases shall proceed in the manner set 
forth below.

(2) Violations Determined to be Fraudulent. 
Absent extraordinary factors justifying 
further relief, a penalty for a fraudulent 
violation shall be mitigated as follows:

(a) For revenue-loss violations, to an 
amount ranging from a minimum of five times 
the loss of revenue to a maximum of the 
lesser of'the domestic value of the 
merchandise of eight times the loss of 
revenue. However, a penalty equal to the 
greater of the domestic value of the 
merchandise or eight times the loss of 
revenue may be warranted due to the 
existence of aggravating factors.

(b) For non-revenue-loss violations, to an 
amount ranging from 50 to 80 percent of the
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dutiable value of the merchandise. However, 
a penalty equal to the domestic value of the 
merchandise may be warranted due to the 
existence of aggravating factors.

(3) Violations Determined to be Grossly 
Negligent. Absent extraordinary factors 
justifying further relief, a penalty for a grossly 
negligent violation shall be mitigated as 
follows:

(a) For revenue-loss violations, to an 
amount ranging from a minimum of two and 
one-half times the loss of revenue to a 
maximum of the lesser of the domestic value 
of the merchandise or four times the loss of 
revenue:

(b) For non-revenue-loss violations, to an 
amount ranging from 25 to 40 percent of the 
dutiable value of merchandise.

(4) Violations Determined to be Negligent 
Absent extraordinary factors justifying 
further relief, a penalty for a negligent 
violation shall be mitigated as follows:

(a) For revenue-loss violations, to an 
amount ranging from a minimum of one-half 
the loss of revenue to a maximum of the 
lesser of the domestic value of the 
merchandise or two times the loss of revenue.

(b) For non-revenue-lost violations, to an 
amount ranging from five to 20 percent of the 
dutiable value of the merchandise.

(5) Cancellation o f Claim. The district 
director shall cancel a claim for monetary 
penalty whenever it is determined that an 
essential element of the violation has not 
been established by the available evidence.

(6) Remission o f Claim. If, following 
consultation with the regional counsel, the 
district director determines by clear and 
convincing evidence that the statute of 
limitations would be available as a defense 
to enforcement of a claim for monetary 
penalty, then the district director shall remit 
such claim, if it is within his authority as 
provided in section 171.21, Customs 
Regulations (19 CFR 171.21). Any such case 
not within the district director’s authority 
should be referred to the Commercial Fraud 
and Negligence Penalties Branch at Customs 
Headquarters. If the district director believes 
that a claim for monetary penalty should be 
remitted for a reason not set forth in these 
guidelines, he shall first obtain approval from 
the Chief, Commercial Fraud and Negligence 
Penalties Branch, Headquarters, Customs 
Service.
(E) Prior Disclosure; Disposition o f Cases

(1) In non-revenue-loss cases and potential- 
revenue loss cases involving a prior 
disclosure where the degree of culpability is 
determined to be negligence or gross 
negligence, the claim for monetary penalty is 
to be remitted in full.

(2) In non-revenue-loss cases involving a 
prior disclosure where the degree of 
culpability is determined to be fraud, the 
claim for monetary penalty shall be equal to 
ten percent of the dutiable value of the 
merchandise. There shall be no further 
mitigation in the absence of extraordinary 
factors.

(3) In actual-revenue-loss cases involving a 
prior disclosure where the degree of 
culpability is determined to be negligence or 
gross negligence, the claim for monetary 
penalty shall be equal to the interest
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computed from the date of liquidation on the 
amount of the actual loss of revenue resulting 
from the violation.

(4) In revenue-loss cases involving a prior 
disclosure where the degree of culpability is 
determined to be fraud, the claim for 
monetary penalty shall be equal to 100 
percent of the total actual and potential loss 
of revenue resulting from the violation. There 
shall be no further mitigation in the absence 
of extraordinary factors.
(F) Mitigating Factors

The following factors shall be considered 
in mitigation of the penalty, provided that 
sufficient evidence establishes their 
existence. The list is not exclusive.

(1) Contributory Customs Error. This factor 
includes misleading or erroneous advice 
given by a Customs official only if it appears 
that the violator reasonably relied upoh the 
information. If the claimed erroneous advice 
was not given in writing, the violator has the 
burden of establishing this claim by a 
preponderance of the evidence. The concepts 
of comparative negligence may be utilized in 
determining the weight to be assigned to this 
factor. If it is determined that the Customs 
error was the sole cause of the violation, the 
penalty is to be cancelled. If the Customs 
error contributed to the violation, but the 
violator is also culpable, the Customs error is 
to be considered as a mitigating factor.

(2) Cooperation with the Investigation. In 
order to obtain the benefits of this factor, the 
violator must exhibit cooperation beyond 
that expected from a person under 
investigation for a Customs violation. Some 
examples of the cooperation contemplated 
include assisting Customs officers to an 
unusual degree in auditing the books and 
records of the violator, and assisting Customs 
in obtaining additional information relating to 
the subject violation or other violations. 
Merely providing the books and records of

, the violator may not be considered 
cooperation justifying mitigation.

(3) Immediate Remedial action. This factor 
includes the payment of the actual loss of 
duties prior to the issuance of a penalty 
notice and within 30 days of the 
determination of the duties owed. In certain 
extreme circumstances, this factor may 
include the removal of an offending 
employee. The correction of organizational or 
procedural defects will not be considered a 
mitigating factor. It is expected that any 
importer or other involved individual will 
seek to remove or change any condition 
which contributed to the existence of a 
violation.

(4) Inexperience in Importing. Inexperience 
is a factor only if it contributes to the 
violation and the violation is not due to fraud 
or gross negligence. ,

(5) Prior Good Record. For the violator to 
benefit from this factor, the violation must 
have occurred as a result of negligence or 
gross negligence, and the violator must be 
able to show a consistent pattern of 
importations without violation of section 592, 
or any other statute prohibiting false or 
fraudulent importation practices.
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(G) Aggravating Factors
Certain factors may be determined to be 

aggravating factors in arriving at the final 
mitigated penalty decision, Examples of 
aggravating factors include obstructing the 
investigation, withholding evidence, 
providing misleading information concerning 
the violation, and prior substantive violations 
of section 592 for which a final administrative 
finding of culpability has been made.
(H) Extraordinary Factors Justifying Further 
Relief

(1) The four factors specified below may be 
considered in connection with further relief. 
Such relief may be accorded for 
extraordinary factors not specified below 
only upon the concurrence of the Chief, 
Commercial Fraud and Negligence Penalities 
Branch, Headquarters.

(a) Inability to obtain jurisdiction over the 
violator or inability to enforce a judgement 
against the violator.

(b) Inability to Pay the M itigated Penalty. 
The party claiming the existence of this 
factor must present documentary evidence in 
support thereof, i.e., copies of income tax 
returns, current financial statements, and 
independent audit reports.

(c) Extraordinary Expenses. This factor 
may include such expenses as those incurred 
in providing one-time computer runs solely 
for submission to Customs to aid it in 
analyzing a case involving an unusual 
number of entries, with each entry involving 
several factors, i.e., violations involving item 
807, Tariff Schedules of the United States. 
Usual accounting and legal expenses (both 
general and Customs), or the cost incurred in 
instituting remedial action would not be 
considered extraordinary expenses.

(d) Customs Knowledge. Additional relief 
in non-fraud cases will be granted if it is 
determined that Customs had actual 
knowledge of a violation and failed to inform 
the violator so that it could have taken earlier 
corrective action. In such cases, if a penalty 
is to be assessed involving repeated 
violations of the same kind, the maximum 
penalty amount for violations occurring after 
the date on which actual knowledge was 
obtained by Customs will be limited to two 
times the loss of revenue in non-revenue-loss 
cases or five percent of dutiable value in non­
revenue-loss cases if the continuing 
violations were the result of gross negligence, 
or the lesser of one time the loss of revenue 
in non-revenue-loss cases or two percent of 
dutiable value in non-revenue-loss cases if 
the violations were the result of negligence. 
This factor shall not be applicable when a 
substantial delay in the investigation is 
attributable to the violator.
(I) Customhouse Brokers

A customhouse broker shall be subject to 
the above guidelines only if he is determined 
to have (1) committed a fraudulent or grossly 
negligent violation; or (2) committed a grossly 
negligent or negligent violation and shared in 
the financial benefits of the violation to an 
extent over and above the prevailing 
brokerage fees.

If the broker committed a grossly negligent 
violation without sharing in the financial 
benefits over and above the prevailing

brokerage fees, the penalty should ordinarily 
be mitigated to a flat sum which should not 
exceed $500.

If the broker committed a negligent 
violation without sharing in the financial 
benefits over and above the prevailing 
brokerage fees, the penalty should ordinarily 
be mitigated to a flat sum not to exceed $250. 
A broker is not negligent if he acts with 
reasonable care (as measured by the 
prevailing standards of the profession) in the 
preparation and presentation of the entry or 
the entry summary, and reasonably relies on 
the information or documents supplied to him 
by the actual owner, consignee, shipper, or 
their agent.

(J) Arriving Travelers
(1) Liability. Assessment of penalties and 

determination of degrees of culpability for 
violations by an arriving traveler must be 
determined in accordance with the above 
guidelines.

(2) Limitations on Liability, (a) In the 
absence of a referral for criminal prosecution, 
monetary penalties assessed in the case of a 
first-offense, non-commercial fraudulent 
violation by an arriving traveler will 
generally be limited: (1) In the case of 
revenue-loss violations, to an amount ranging 
from a minimum of three times the loss of 
revenue to a maximum of five times the loss 
of revenue, provided the loss of revenue is 
also paid; (2) in the case of non-revenue-loss 
violations, to an amount ranging from a 
minimum of 30 percent of the dutiable value 
to a maximum of 50 percent of the dutiable 
value.

(b) With respect to revenue-loss violations, 
no penalty case shall be initiated against an 
arriving traveler if the violation is not 
fraudulent or commercial the loss of revenue 
is $100 or less, and there are no other 
concurrent or prior violations of section 592 
or other statutes prohibiting false or 
fraudulent importation practices. However, 
all lawful duties shall be collected. With 
respect to non-revenue-loss violations, no 
penalty case shall be initiated against an 
arriving traveler if the violation is not 
fraudulent or commercial, there are no other 
concurrent or prior violations of section 592, 
and a penalty is not believed necessary to 
deter future violations or to serve a law 
enforcement purpose.

(K) Violations o f Laws Administered by 
Other Federal Agencies

Violations of laws administered by other 
federal agencies (such as Foreign Assets 
Control, Agriculture, Fish and Wildlife) 
should be referred to the appropriate agency 
for its recommendation. Such 
recommendation, if promptly tendered, will 
be given due consideration, and may be 
followed provided the recommendation 
would not result in a disposition inconsistent 
with these guidelines,

[FR Doc. 84-829 Filed 1-12-84:8:45 am]
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 610 and 660

[Docket No. 82N-0358]

General Biological Products 
Standards— Sterility; Additional 
Standards for Diagnostic Substances 
for Laboratory Tests— Amendment of 
Final Container Requirements for 
Certain in Vitro Diagnostic Products

a g e n c y : Food and Drug Administration. 
a c t i o n : Final rule.

s u m m a r y : The Food and Drug 
Administration (FDA) is amending the 
requirements concerning the sterility, 
transparency, and color of final 
containers used in packaging certain in 
vitro diagnostic products used to detect 
hepatitis in blood intended for 
transfusion. This final rule authorizes 
.the Director, National Center for Drugs 
and Biologies, to exempt certain 
products from the sterility requirement 
and to require instead that the products 
meet certain microbial load 
specifications. This final rule also 
replaces the requirements that final 
containers be both colorless and 
transparent with a requirement that 
final containers be sufficently 
transparent to permit visual inspection 
of the contents for presence of 
particulate matter and increased 
turbidity. The final rule thus allows the 
use of plastic containers, thereby 
reducing manufacturing costs.
EFFECTIVE DATE: January 30,1984.
FOR FURTHER INFORMATION CONTACT: 
Joseph Wilczek, National Center for 
Drugs and Biologies (HFN-813), Food 
and Drug Administration, 8800 Rockville 
Pike, Bethesda, MD 20205, 301-443-1306. 
SUPPLEMENTARY INFORMATION: In the 
Federal Register of May 6,1983 (48 FR 
20433), FDA proposed to amend § 610.12 
of the general biologies regulations (21 
CFR 610.12) to allow the manufacture of 
final containers of certain in vitro 
diagnostic products for detecting 
hepatitis that are not absolutely sterile. 
This final rule is based on that proposal. 
The products affected are Hepatitis B 
Surface Antigen and Antibody to 
Hepatitis B Surface Antigen. These are 
in vitro diagnostic products used for the 
detection of hepatitis B surface antigen 
or antibody to hepatitis B surface 
antigen in units of blood and blood 
products intended for transfusion to 
ensure absence of infectious haptitis B 
virus. The agency proposed to amend 
the sterility requirements of § 610.12 for


