Federal Register / Vol. 48, No. 189 / Wednesday, September 28, 1983 / Notices

44403

evaluation of the development
proposals, its ranking of those
proposals, and its recommendation of a
Preferred Developer, the Secretary will
select a Preferred Developer, The
Secretary will then enter into an
appropriate agreement with that
developer conferring an exclusive right
to negotiate for a mutually agreed-upon
period, which period may be extended
at the discretion of the Secretary. The
Preferred Developer will be required to
make an additional substantial deposit.
The Secretary reserves the right at every
stage in the selection procedure,
however, to reject all proposals and
reopen the developer selection process.

During the term of the Preferred
Developer's exclusive right to negotiate,
the Preferred Developer will develop
and submit to USRC detailed schematic
plans for Union Station, secure financing
for the project, and obtain all necessary
public approvals. The Preferred
Developer and the Secretary will also
negotiate the terms and conditions of a
development agreement during this
period. Final selection will be made by
signing a development agreement with
the developer.

If the Preferred Developer's exclusive
right to negotiate expires without a
development agreement having been
signed, or if the Secretary terminates the
Preferred Developer's exclusive right to
negotiate for cause [e.g.. inability to
agree on terms of a development
agreement, such as the development
schedule, the terms of financing , rent, or
detailed schematic plans), the Secretary
may terminate the Preferred Developer's
exclusive right to negotiate by so
notifying the Preferred Developer in
writing. In the Secretary's discretion, the
Secretary may then select another
Preferred Developer from among those
ranked by USRC and seek to negotiate a
development agreement with that
developer, or may reopen the developer
selection process.

Selection Criteria

Qualifications. Developers responding
to the request for qualifications will
submit & statement of developer
qualifications and a statement of
development team qualifications. This
submission must demonstrate
substantial development experience and
capacity and substantial financial
resources. Developers will be required
to demonstrate their ability to plan,
design, finance, construct, market, and
manage mixed-use real estate
developments involving retail, office,
transportation, and other compatible
uses in historic structures on the scale
required at Union Station. Prior
experience with public-private ventures
as contemplated for Union Station is
preferable. The request for
qualifications will elaborate on these
and other specific requirements for
qualification.

Evaluation Criteria

Development proposals submitted by
eligible developers in response to the
prospectus will be evaluated in
accordance with the following criteria:

(a) Compatibility of the proposed
development with the utilization of the
Union Station building as a rail
passenger station for Amtrak;

(b) Compatibility of the proposed
development with, and preservation of,
historically and architecturally
significant features of the Union Station
building;

(c) Ability of the proposed commercial
development to support and finance
continued operation and maintenance of
Union Station for the foreseeable future;

(d) The financial commitment and
capacity of the developer and other
investors to carry out a major mixed-use
commercial and transportation
development as contemplated by the
Redevelopment Act and as the
developer proposes;

{e) The business deal proposed,
including the financial return provided
to USRC from the development;

(f) The extent to which the proposed
development will enhance pedestrian
and vehicular circulation, the design and
treatment of public spaces, and the
relationship of development of this site
to that on adjacent and nearby sites;

(g) The developer's commitment to
equal opportunity employment and the
developer's commitment to ensure that
small and minority business enterprises
(as defined in 49 CFR Part 23) shall have
the maximum opportunity to compete
for and perform contracts;

(h) The developer's ability to adhere
to an agreed upon schedule
implementing improvements to the
Union Station complex;

(i) The quality of materials and
workmanship;

(j) Ability and experience in
marketing and managing mixed-use real
estate development involving retail,
office transporation, and other
compatible uses in historic structures on
the scale required at Union Station;

(k) The extent to which the proposed
development will draw upon the local
pedestrian market and on the market
that can reach the site via mass transit;
and

(1) Responsiveness to the prospectus.

The prospectus will include more
detailed and specific statements of the
evaluation criteria.

Authority: Sec. 115 of the National Visitor
Center Facilities Act of 1968 (40 U.S.C, 815),
as amended by Sec. 3 of the Union Station
Redevelopment Act of 1881, Pub. L. 97-125, 95
Stat. 1067, 1668; and 49 CFR 1.49(k).

Issued at Washington, D.C. on September
22, 1983,

Thomas A. Till,

Deputy Administrator.

[FR Doc. £3-26370 Filed 8-27-&3%: 45 am!
BILLING CODE 4910-06-M
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Assistant Secretary for
Housing—Federal Housing
Commissioner

24 CFR Parts 1700, 1710, and 1730
[Docket No. R-83-1041]

Amendments Relating to Interstate
Land Sales Registration

AGENCY: Office of Assistant Secretary
for Housing—Federal Housing
Commissioner, HUD.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
amend HUD's regulations implementing
the Interstate Land Sales Full Disclosure
Act to reduce the volume of the present
regulations and remove a number of
exemption and registration requirements
for developers in the land sales industry.
These proposed changes are part of an
overall plan to eliminate unnecessary
documentation and duplication and to
relieve the industry of regulatory
burdens to the extent practicable while
preserving beneficial protections for
consumers.

DATE: Comments must be received by
November 28, 1983,

ADDRESS: Interested persons are invited
to submit comments regarding this rule
to the Rules Docket Clerk, Office of
General Counsel, Room 10278,
Department of Housing and Urban
Development, 451 7th Street, SW.,
Washington, D.C. 20410,
Communications should refer to the
above docket number and title. A copy
of each communication submitted will
be available for public inspection during
regular business hours at the above
address,

A Notice of Guidelines [Interpretive
Rule} is being published concurrently
with this proposed rule and interested
parties are invited to comment on those
proposals as well. Comments are invited
as to whether anything included in the
Guidelines should be included in this
rule and whether anything in this rule
should be included in the Guidelines.
FOR FURTHER INFORMATION CONTACT:
Roger G. Henderson, Director, Program
Development and Control Division,
Department of Housing and Urban
Development, Room 4108, 451 7th Street,
SW., Washington, D.C. 20410, (202) 755~
6314. (This is not a toll-free number.)
SUPPLEMENTARY INFORMATION: This
proposed rule would eliminate
duplicative language to reduce the
volume of the regulations governing
interstate land sales registration and

provide certain deregulatory changes, as
described below.

The Delegations of Authority,
Revision and Update, as published in
the Federal Register on Wednesday, July
14, 1982 (47 FR 30853), stated that the
sections in Subparts A and B of 24 CFR
Part 1700 dealing with Delegations of
Authority in the Interstate Land Sales
program would be withdrawn. This
proposed rule would eliminate those
sections.

Section 1710.5 of the regulations
exempls from the requirements of the
Interstate Land Sales Full Dislosure Act
the sale or lease of any improved land
on which there is a residential,
commercial, condominium or industrial
building, or the sale or lease of land
under a contract obligating the seller or
lessor to erect such a building on the
land within a period of two years, The
proposed rule would modily this two-
year provision in the case of the
construction of condominiums, to permit
a clause that conditions the sale on a
certain percentage of sales of other units
for a period not to exceed 180 days from
the date the first purchaser signs the
sales contract on the project orif a
phased project, from the date the first
purchaser signs the first contract in each
phase. However, any such clause cannot
extend the overall two-year obligation
to construct. This modification is
proposed to permit developers to test
the viability of a project before being
obligated to construct.

One of the requirements in § 1710.10
for obtaining the single family residence
exemption from the registration
requirements of the Act is that the lot be
situated on an asphalt or concrete street
or highway. The proposed rule would
expand the types of streets or highways
permitted to include those paved with
any bituminous surface that is
impervious to water, protects the base
and is durable under the traffic load and
maintenance contemplated. This change
recognizes the fact that in many
jurisdictions, road surfaces are finished
with acceplable hard surface materials
other than asphalt and concrete, The
change would make the single family
residence exemption available to
developers in appropriate instances for
subdivisions located in those
jurisdictions.

Sections 1710.12, Intrastate
exemption, and § 1710.13, SMSA
exemption, are proposed to be amended
to include a requirement that developers
must turn over control of a developer-
controlled Property Owners'
Association or Architectural Control
Committee to the lot owners when the
developer no longer owns a majority of
the lots in the subdivision. The

Department's policy has been to accept
a provision for transfer of control when
the developer's ownership of lots was
reduced to 30 percent. This change is
praposed to allow the developer more
control of the subdivision during the
developmental period.

The sample Intrastate Exemption ,
Statement and the SMSA Exemption
Statement, found respectively at
§§ 1710.12 and 1710.13, would be
removed to reduce volume. Sample
statements would be provided by OILSR
upen request. Also, sample statements
would be included in the Notice of
Guidelines (Interpretive Rulej which is
being published concurrently with this
rule. Removal of the Sample Statements
fram the regulations does not signal a
change in the substantive requirements
of the Act or regulaitons,

Sections 1710.10(c)(6),
1710.12(a)(4){i)(A), 1710.13(a)(6)(i)(A),
and 1710.16(b)(2)(iv) would be revised to
require that the contract of sale require
delivery of a warranty deed, “which at
the time of delivery" is free from liens
and encumbrances. This revision would
clarify that the title must be clear at the
time the deed is delivered rather than
afterwards—within 180 days—as some
persons may infer from the current
language. The deletion of the
introduciory phrase “From the date the
purchaser signs the contract until the
deed is delivered,” is intended to
achieve the same end—focus aftention
on the condition of title on the date of
delivery of the deed.

In §§ 1710.12(a){4)(v) and
1710.13(a)(6)(v), dealing with beneficial
property restrictions that are uniformly
applied to “every applicable lot", the
words “or group of lots” would be
added. This change would recognize
that a subdivision may contain several
sections with different beneficial
property restrictions applicable to the
group of lots in a section, rather than to
all lots in the subdivision.

The word Standard would be dropped
from the title of the Standard .
Metropolitan Statistical Area Exemption
§ 1710.13. This change is necessary to
bring the regulation in line with
Executive Order No. 12318.

Section 1710.15 would be removed.
Those subdivisions exempt under that
section as of June 20, 1980 would
continue to be exempt under proposed
§ 1730.100(c).

In § 1710.112, Financial information,
the requirement that the sales contract
provide for delivery of deed within 120
days would be changed to 180 days. The
purpose of this change is to make this
provision consistent with the 180-day
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provision which is used in the Act and
elsewhere in regulations.

In § 1710.116(c), Violations and
litigation, paragraphs (1) and (2)
(concerning application of
administrative sanctions and conviction
of a crime} have been combined to
shorten the section. The term “land
investment" has been dropped from the
types of activities for which a person
may have been the subject of
administrative sanctions or conviction,
because "land sales” encompasses it.
Similarly, the word “regulation"” is
dlropped. since it is included in the term
‘law."

Under § 1710.208, General
information, the requirement that a
general plan of the subdivision be
submitted would be simplified by
eliminating most detailed specifications.
In preparing a general plan, the
developer would no longer be required
to identify individual lots by lot
numbers within the proposed sections or
delineate a representative lot with
dimensions. The developer is required to
file a detailed plat map of each section
at the time that the developer registers
the offering with OILSR. The details
omitted from the general plan under this
proposed rule are provided in the plat
map, which must be filed before sale of
the lots.

Section 1710.209(c)(1) would be
changed to accept a commitment to
insure title satisfaction of the
requirement to submit title evidence for
the land being registered. This change
would bring this rule into line with the
normal practice of the industry.

The rule would also make a number of
technical amendments designed to
clarify the regulations in the industry.

The rule would also make a number of
technical amendments designed to
clarify the regulations and reduce their
volume.

In this rulemaking proceeding, the
Department is seeking to improve the
efficiency of its land sales regulations,
both with respect to substantive
requirements and with respect to
procedural requirements. Affected
parties are invited to comment on
problem areas not addressed by the
Proposed rule, as well as on the
&ppropriateness of changes made in the
broposed rule.

A finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
Regulations in 24 CFR Part 50 that
‘mp}ement Section 102(2)(C) of the
National Environmental Policy Act of
1968, 42 U.S.C. 4332. The Finding of No
Significant Impact is available for public
‘nspection during regular business hours
in the Office of the Rules Docket Clerk,

Room 10278, Department of Housing and
Urban Development, 451 7th Street, SW.,
Washington, D.C. 20410.

This rule does not constitute a “major
rule" as that term is defined in Section
1(b) of the Executive Order on Federal
Regulation issued by the President on
February 10, 1981. Analysis of the rule
indicate that it does not: (1) Have an
annual effect on the economy of $100
million or more; (2) cause a major
increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or (3)
have a significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or expart
markets.

The rule was listed as item H-80-82 in
the Department's Semiannual Agenda of
Reguations published on April 25, 1983
(48 FR 18074), pursuant to Executive
Order 12291 and the Regulatory
Flexibility Act.

Pursuant to the provisions of 5 U.S.C.
605(b) (the Regulatory Flexibility Act),
the undersigned hereby certifies that
this rule would not have a significant
economic impact on a substantial
number of small entities. It would serve
to relieve a part of the regulatory burden
on real estate developers, some of whom
constitute small entities, but its effect is
not expected to exceed the threshold set
forth in the Act.

The Catalog of Federal Domestic
Assistance program number is 14.801.

Information collection requirements
contained in this regulation have been
approved by the Office of Management
and Budget under the provisions of the
Paperwork Reduction Act of 1980 (Pub.
L. 96-511) and have been assigned OMB
control number 2502-0243.

List of Subjects
24 CFR Part 1700

Authority delegations (Government
agencies), Freedom of information,
Organization and functions
(Government agencies).

24 CFR Part 1710

Consumer protection, Land sales,
Reporting and recordkeeping
requirements.

24 CFR Part 1730

Consumer protection land sales.

Accordingly, the Department proposes
to amend 24 CFR Parts 1700, 1710 and
1730 as follows:

PART 1700—INTRODUCTION

1. The Table of Contents to Part 1700
would be revised to read as follows:

PART 1700—INTRODUCTION

Sec.

17001 Scope of this Chapter.
1700.5 [Reserved)

1700.10 [Reserved)

1700.15 Establishment of Office.
1700.20 [Reserved)

1700.25 [Resarved)

1700.30 Public information.
170035 Separability of provisions.

2. The Authority section for Part 1700
would be revised to read as follows:

Authority: Section 1419, Interstate Land
Sales Full Disclosure Act, 15 U.S.C. 1718; Sec.
7(d), Department of Housing and Urban
Development Act, 42 U.S.C. 3535(d).

3. Section 1700.1 would be revised to
read as follows:

§ 1700.1 Scope of this Chapter.

A land developer is required by the
Interstate Land Sales Full Disclosure
Act (hereinafter referred to as the Act),
Title XIV of Pub. L. 90-448, 82 Stat. 590,
15 U.S.C. 1701, to make full disclosure in
the sale or lease of certain undeveloped,
subdivided land. The Act makes it
unlawful {except with respect to certain
exemp! transactions) for any developer
to sell or lease, by use of the mail or the
use of any means or instruments of
transportation or communication in
interstate commerce, any such land
offered as part of a common
promotional plan unless the land is
registered with the Secretary of Housing
and Urban Development and a printed
property report is furnished to the
purchaser or lessee in advance of the
signing of an agreement for sale or lease.

(Approved by the Office of Management and
Budget under OMB control number 2502~
0243.)

§ 17005 [Reserved].
§ 1700.10 [Reserved].
§ 1700.20 [Reserved).

§1700.25 [Reserved].

4. Sections 1700.5, 1700.10, 1700.20 and
1700.25 would be removed and reserved.
5. Section 1700.30 would be amended
by revising paragraph {c) to read as

follows:

§1700.30 Public information.

(c) Nonapplicability of exemptions
authorized by 5 U.S.C. 552. With the
exception of information exempt from
disclosure under 5 U.S.C. 552(b)(7) and
24 CFR 15.21{a)(7), all information
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contained in or filed with any statement
of record shall be made available to the
public as provided by Section 1405(d) of
the Act.

6. Section 1700.35 would be revised to
read as follows:

§1700.35 Separability of provisions.

If any provision of these regulations
is adjudged by any court of competent
jurisdiction to be invalid, such judgment
will not affect the remaining provisions
of the regulations,

§ 1700.80 [Removed.)
§1700.85 [Removed.]
§1700.90 [Removed.]
§ 170081 [Removed.)
§1700.95 [Removed.]

§ 1700.100 [Removed.]

7. Sections 1700.80, 1700.85, 1700.90,
1700.91, 170085 and 1700.100 would be
removed.

PART 1710—LAND REGISTRATION

8, The authority citation for Part 1710
would be revised to read as follows:

Authority: Sec. 1418, Interstate Land Sales
Full Disclosure Act. 15 U.S.C. 1718; Sec. 7(d).
Department of Housing and Urban
Development Act, 42 U.S.C. 3535(d).

9. Section 1710.3 would be amended
by adding at the end, the Iollowing
words:

(Approved by the Office of Management and
Budget under OMB control number 2502~
0243.)

10. Section 1710,5 would be amended
by revising paragraph (b} to read as
follows:

§1710.5 Statutory exemptions from the
provisions of this chapter.

The requirements of the Act do not
apply to—

(b} The sale or lease of any improved
land on which there is a residential,
commercial, condominium or industrial
building, or the sale or lease of land
under a contract obligating the seller or
lessor to erect such a building thereon
within & period of two years. In the case
of condominium construction, a presale
clause conditioning the sale of a unit on
& certain percentage of sales of other
units is permissible if it is legally
binding on the parties and it is‘for a

period not to exceed 180 days. However,

the 180-day provision canno! extend the
two-vear period for performance. The
permissible 180 days is calculated from
the date the first purchaser signs a sales
contract in the project or, if a phased

project, from the date the first purchaser
signs the first sales contract in each
phase,

11. Section 1710.6 would be revised to
read as follows:

§ 17106 One hundred lot exemption.

The sale of lots in a subdivision is
exemp! from the registration
requirements of the Act if, since April
28, 1989, the subdivision has contained
fewer than 100 lots, exclusive of lots
which are exempt from jurisdiction
under § 1710.5. In the sale of lots in the
subdivision that are not exempt under
§ 1710.5, the developer must comply
with the Act’s anti-fraud provisions. set
forth in § 17104 (b) and (c).

12. Section 1710,7 would be amended
by revising paragraph (d) to read as
follows:

§1710.7 Twelve lot exemption.

(d) The sale must also comply with
the anti-fraud provisions of § 17104 (b)
and (c).

13, Section 1710.8 would be amended
by revising paragraph (c) to read as
follows:

§ 17108 Scattersd site subdivisions.

{c} The sale must aiso comply with the
anti-fraud provisions of § 1710.4 (b} and
(e).

14. Section 1710.9 would be amended
by revising paragraph (b) to read as
follows:

§ 17102 Twenty acre iots.

{b) The sale must also comply with
the anti-fraud provisions of § 1710.4 (b)
and (c).

15. Section 171010 would be amended
by revising paragraphs {c){(1), (3). and (6)
and (d) to read as follows:

§1710.10 Single family residence
exemption.

(c) Lot requirements. (1) The lot must
be located within a municipality or
county where a unit of local government
or the State specifies minimum
standards in the following areas for the
development of subdivision lots taking
place within its boundaries:

{i) Lot dimensions,

(ii) Plat approval and recordation.
(iii) Roads and access.

(iv) Drainage.

(v) Flooding.

[vi) Water supply.

(vii) Sewage disposa

(3) The lot must be situated on a
paved street or highway which has been
built to standards established by the
State or the unit of local governmen! in
which the subdivision is located. If the
roads are to be public roads they must
be acceptable to the unit of local
government that will be responsible for
maintenance. If the street or highway is
not complete, the developer must post a
bond or other surety acceptable to the
municipality or county in the full amount
of the cost of completing the street or
highway to assure completion to local
standards, For purposes of this
exemption, “paved” means concrele or
pavement with a bituminous surface
that is impervious to water, protects the
base and is durable under the traffic
load and maintenance contemplated.

- . - » .

(6) The contract of sale must require
delivery, within 180 days after the
signing of the sales contract, of &
warranty deed, which at the time of
delivery is free from monetary liens and
encumbrances. If a warranty deed is not
commonly used in the jurisdiction where
the lot is located, & deed or grant which
warrants that the seller has not
conveyed the lot to another person may
be delivered in lieu of a warranty deed.
The deed or grant used must warrant
that the lot is free from encumbrances
made by the seller or any other person
claiming by, gh. or under the seller.

(d) The sale must also comply with
the anti-fraud provisions of § 1710.4 (b)
and (c).

16. Section 1710.11(a)(5) would be
removed and the following new
paragraph {b) would be added, to read
as follows:

§1710.11 Mobile home exemption.

(8) L

(b) The sale must also comply with
the anti-fraud provisions of § 1710.4 (b)
and (c).

17. Section 1710.12 would be amended
by revising the introductory text of
paragraph (a){4), fa)(4)(i) (A). and
{a)(4}(v) to read as foliows:

§ 1710.12 Intrastate exemplion.

(a) ..

(4) The lost being sold is free and
clear of all liens, encumbrances and
adverse claims except the following:

(i L

[l{) The contract of sale obligates the
developer to deliver, within 180 days, a
warranty deed {or its equivalent uqder
local law), which at the time of delivery
is free from any monetary liens or
encumbrances; and
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{v) Beneficial property restrictions
that are mutually enforceable by the lot
owners in the subdivision. To be
enforceable, restrictions must be part of
a general plan of development.
Restrictions, whether separately
recorded or incorporated into individual
deeds, must be applied uniformly to
every lot or group of lots. To be
considered beneficial and enforceable,
any restriction or covenant that imposes
an assessment on lot owners must apply
to the developer on the same basis as
other lot owners. Developers who
maintain control of a subdivision
through a Property Owners' Association,
Architectural Control Committee,
restrictive covenants or otherwise, shall
transfer such control to the lot owners
no later than when the developer ceases
to own a majority of total lots in, or
planned for, the subdivision.
Relinguishment of developer control
shall require affirmative action, usually
in the form of an election based upon
one vote per lot,

18, Section 1710.12 would be further
amended by revising pacagraph (b), by
removing paragraph (c), and by
redesignating paragraph (d) as
paragraph (c) and revising it, so that
paragraphs (b) and (c) would read as
follows:

§1710.12 Intrastate exemption.

(b) Intrastate Exemption Statement.
(1) To satisfy the requirements of
paragraphs (a)(5) and fa)(6) of this
section, an Intrastate Exemption
Statement containing the information
prescribed in each such paragraph shall
be given to each purchaser. A State-
approved disclosure document may be
used to satisfy this requirement if all the
information required by paragraphs
(a)(5) and (a)(6) is included in this
disclosure. A sample Intrastate
Exemption Statement will be provided
by OILSR upon request. In such a case,
the developer must obtain a written
receipt from the purchaser and comply
with the other requirements of the
exemption.

(2) To be acceptable for purposes of
the exemption, the statement(s) given to
purchasers must contain neither
advertising or promotion on behalf of
the developer or subdivision nor
references to the U.S. Department of
Housing and Urban Development.

(¢) The sale must also comply with the
;n;li-fraud provisions of § 17104 (b) and
cl

19. Section 1710.13 would be amended
by removing paragraphs (d), {e), and ),
and by revising the caption of the
section and paragraphs {a)(2), (a){3). the

introductory text of (a)(6), (a)(6)(i}(A).
{a)(B)(v), (a)(7), (a)(9). (b) and (c), to read
as follows:

§ 1710.13 Metropolitan Statistical Area
(MSA) exemption.

(a) LR N

(2) The lot is located within a
Metropolitan Statistical Area (MSA) as
defined by the Office of Management
and Budget and characterized in
paragraph (b) of this section.

(3) The principal residence of the
purchaser is within the same MSA as
the subdivision.

. . . - »

(6) The lot being sold must be free and
clear of liens such as mortgages, deeds
of trust, tax liens, mechanics' liens, or
judgments. For purposes of this
exemption, the term “liens” does not
include the following:

(ll -

(A) The contract of sale obligates the
developer to deliver, within 180 days, a
warranty deed (or its equivalent under
local law), which at the time of delivery
is free from any monetary liens or
encumbrances; and

(v) Beneficial property restrictions
that are mutnally enforceable by the lot
owners in the subdivision. To be
enforceable, restrictions must be a part
of a general plan of development.
Restrictions, whether separately
recorded or incorporated into individual
deeds, must be applied uniformly to
every lot or group of lots. To be
considered beneficial and enforceable,
any restriction or covenant that imposes
an assessment on lot owners must apply
to the developer on the same basis as
other lot owners. Developers who
maintain control of a subdivision
through & Property Owners' Association,
Architectural Control Committee,
restrictive covenants, or otherwise, shall
transfer such control to the lot ewners
no later than when the developer ceases
to own a majority of total lots in, or
planned for, the subdivision.
Relinquishment of developer control
shall require affirmative action, usually
in the form of an election based upon
one vote per lot.

(7) Before the sale the developer gives
a written MSA Exemption Statement to
the purchaser and obtains a written
receipt acknowledging that the
statement was received. A sample MSA
Exemption Statement will be provided
by OILSR upon request. A State-
approved disclosure document may be
used to satify this requirement if all of
the information required by this section
is included. The statement(s) given to

purchasers must contain neither
advertising or promotion on behalf of
the developer or the subdivision nor
references to the U.S. Department of
Housing and Urban Development. In
descriptive and concise terms, the
statement that the developer must give
the purchaser shall disclose the
following:

(i) All liens, reservations, taxes,
assessments, beneficial property
restrictions which are enforceable by
other lo! owners in the subdivision, and
adverse claims which are applicable to
the lot to be purchased.

(ii) Good faith estimates of the cost to
the purchaser of providing electric,
walern, sewer, gas and telephone service
to the lot. The estimates for unsold lots
must be updated every two years, or
more frequently if the developer has
reason to believe that significant cost
increases have occurred. The dates on
which the estimates were made must be
included in the statement.

(9) The developer executes a written
affirmation for each sale made under
this exemption. By Janaury 31 of each
year, the developer submits to the
Secretary a copy of the executed
affirmation for each sale made during
the preceding calendar year or a master
affirmation in which are listed all
purchasers' names and addresses and
the identity of the lots purchased.
Individual affirmations must be
available for the Secretary’s review at
all times during the year.

The affirmation must be in the following

form:
Developer's Name
Developer's Address
Purchaser's Name(s)
Purchaser's Address(es) (including county) —
Nume of Subdivision
Legal Description of Lot{s) Parchased

I hereby affirm that all of the requirements
of the MSA exemption as set forth in 15
U.S.C. 1702(b)(8) and 24 CFR 1710.13 have
been met in the sale or lease of the lot(s)
described above.

I also affirm that I submit to the jurisdiction
of the Interstate Land Sales Full Disclosure
Act with regard to the sale or lease cited
above.

Date)
Signature of Developer or Autharized

Agent
(T%‘l!le), :
(b) Metropolitan Statistical Area.
Metropolitan Statistical Areas are
defined by the Office of Management
and Budget generally on the basis of
population statistics reported in a
census. To determine whether a
subdivision is located within an MSA
and the boundaries of an MSA, contact
the Office of Informaiton and Regulatory
Affairs, Office of Management and
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Budget, 726 Jackson Place NW.,
Washington, D.C. 20503.

(¢) The sale must also comply with the
anti-fraud provisions of § 1710.4 (b) and
(c).

20. Section 1710.14 would be amended
by revising paragraph (c) to read as
follows;

§ 1710.14 Regulatory exemptions.

(¢) The sale must also comply with the
anii-fraud provisions of § 1710.4 (b) and
{c).

21. Section 1710.15 would be removed
and reserved.

§1710.15 [Reserved.]

22, Section 1710.16 would be amended
by removing paragraph (b)(5), and by
revising paragraphs (b}(2)(iv), (b})(4), and
(e). to read as follows:

§1710,18 Regulatory exemption—
determination required.

(b] ..

(2] L

(iv) Contains a provision which
obligates the developer to deliver,
within 180 days of the date the
purchaser signed the sales contract, a
warranty deed (or its equivalent under
local law), which at the time of delivery
is free from any monetary liens or
encumbrances.

(4) The developer files a request for an
exemption order and supporting
documentation in accordance with
paragraphs (c) and (d) of this section
and a filing fee of $250.00 in accordance
with § 1710.35(a). This fee is not
refundable.

(e) The sale must also comply with the
anti-fraud provisions of §§1710.4 (b} and
(c).

23. Section 1710.17 would be amended
by revising paragraphs (b}(1) and (b)(2)
as follows:

§1710.17 Advisory opinion.

(b) [ ST A

(1) A $250 filing fee in accordance
with §1710.35(a). This fee is not
refundable.

(2) A comprehensive description of .
the conditions and operations of the
offering. There is no prescribed format
for submitting this information, but the
developer should at least cite the
applicable statutory or regulatory basis
for the exemption or lack of jurisdiction
and thoroughly explain how the offering
either satisfies the requirements for

exemption or falls outside the purview
of the Act.

- - - . -

24. Section 1710.21 would be amended
by removing paragraph (b), by
redesignating paragraph (c) as
paragraph (b), and by revising the
introductory language in paragraph (a)
to read as follows:

§1710.21 Effective dates.

(a) General. The effective date of an
initial, consolidated or amended
Statement of Record shall be the 30th
day after the filing of the latest
amendatory material unless the
Secretary notifies the developer in
writing prior to such 30th day that:

25, Sections 1700.100 and 1710.102
would be amended by adding at the end
of each of them, the following words:

(Approved by the Office of Management and
Budget under OMB control number 2502-
0243.)

26, Section 1710.103 would be revised
to read as follows:

§1710.103 Developer obligated
improveiments.

(a) If the developer represents that it
will provide or complete roads or
facilities for water, sewer, gas,
electricity or recreational amenities, it
shall be contractually obligated to do so
(see §1715.15(f)), and the obligation
shall be clearly stated in the Property
Report. While the developer may
disclose relevant facts about
completion, the obligation to complete
cannot be conditioned, other than as
provided for in §1715.15(f), and an
estimated completion date (month and
year) must be stated in the Property
Report.

(b) If a party other than the developer
is responsible for providing or
completing roads or facilities for water,
sewer, gas, electricity or recreational
amenities, that entity shall be clearly
identified in accordance with
§§1710.110, 1710.111 or 1710.114, as
applicable. A statement for that facility
or amenity shall be included in the
proper section of the Property Report to
the effect that the developer is not
responsible for providing or completing
the facility or amenity and can give no
assurance that it will be completed or
available for use.

27. Section 1710.112 would be
amended by revising paragraph (b) to
read as follows:

§1710.112 Financial information.
(b) Has the developer had a deficit in
retained earnings or experienced an

operating loss during the last fiscal year
or, if less than a year old, since its
formation? If so, include a statement to
the effect that this may affect the
developer's ability to complete promised
facilities and to discharge its financial
obligations. This statement may be
omitted if:

(1) All facilities, utilities and
amenities proposed to be completed by
the developer in the Property Report and
sales contract have been completed so
that the lots included in the Statement of
Record are immediately usable for the
purpose for which they are sold, or if:

(2) The developer is contractually
obligated to the purchaser to complete
all facilities, utilities and amenities
promised by it in the Statement of
Record, and:

(i) The developer has made financial
arrangements, such as the posting or
surety bonds (corporate or individual
notes or bonds are not acceptable),
irrevocable letters of credit, escrow or
trust accounts, to assure that the
facilities, utilities and amenities will be
completed by the dates set out in the
Property Report or contract;

(ii) The sales contract provides for
delivery of a deed, within 180 days of
the signing of the contract, which
conveys title free of any mortgage or
lien, or the developer has filed an
assurance of title agreement with OILSR
as outlined in §1710.212(e); and

(iii) Any downpayments or deposits
are held in an escrow or trust account.

. - » . -

28. Section 1710.116 would be
amended by removing paragraph (c)(2),
by redesignating paragraphs (c)(3) and
(c)(4) as paragraphs (c)(2) and (c)(3).
respectively, and by revising paragraph
(c)(1) to read as follows:

§1710.116 Additional information.

(c) Violations and litigations.

(1) With respect to activities relating
to or in violation of a Federal, State or
local law concerned with the
environment, land sales, securities sales,
construction or sale of homes or home
improvements, consumer fraud or
similar activity, has the developer, the
owner of the land or any of their
principals officers, directors, parent
corporation, subsidiaries or an entity in
which any of them hold a 10% or more
financial interest, been:

(i) Disciplined, debarred or suspended
by any governmental agency or is there
now pending against them an aclion
which could result in their being
disciplined, debarred or suspended
(OILSR suspension notices on pre-
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effective Statements of Record and
amendments need not be listed) or,

(ii) Convicted by any court; or is there
now pending against them any criminal
proceedings in any court?

28. Section 1710.116 woald be further
amended by removing puragraphs (d)(4)
and (d)(5) and by revising paragraphs
(d)(2) and {d){3) to read as follows:

§1710.116 Additional information.

(d)1) == *
{2) Does the developer have an active
resale program? If the answer is “no”,
include the following statement; "We
have no program to assist you in the
sale of your lot."

(3] Does the developer have a lot
exchange program? If the answer is
“yes", describe the program; state any
cofiditions and indicate i the program
reserves a sufficient number of lots to
accommodate all those wishing to
participate, If there is no program or if
sufficient lots are nol reserved. include
ane of the following statements, as -
applicable: “We do not have any
provision to allow you to exchange one
lot for another” or “We do not have a
program which assures that you will be
able to exchange your lot for anather."”

30. Section 1710.117 would be
amended by removing paragraph
(a)(2){iii), by redesignating paragraphs
(a)(2)(iv). (a)(2)(v). (a)(2)(vi). (a)(2)(vii),
and (a)(2)(viii) as paragraphs (a)(2)(iii),
(a)(2)(iv), (a)(2)(v), (a)(2)(vi), and
{a)(2)(vii), respectively, and by revising
paragraphs (a)(2)(i), and (a)(2)(ii) to read
as follows:

§1710.117 Cost Sheet, Signature of Senlor
Executive Officer.

(“) L

(2} Cost sheet instructions. (i) All
amounts for cost sheet items will be
entered before the purchaser signs the
receipl. However, any costs which are
identical for all lots may be pre-printed.

(i) If a central water or sewer system
will be used in all or part of the
subdivision and a private system in all
or other parts, then the portion which
does not apply to the purchaser’s lot
shall be crossed ont.

31. Section 1710.208 would be
amended by revising paragraph (d)(2) to
read as follows: :

§1710.208 General information.
(dl ..
(2) Submit two copies of a general

plan of the subdivision. This general
plan shall consist of a map, prepared to

scale, and it shall identify the various
proposed sections or blocks within the
subdivision, the existing or proposed
roads or streets, and the location of the
existing or proposed recreational and/or
common facilities. In an initial filing.
this map must at least show the lots in
the offering and the area included in the
Statement of Record: In a consolidated
Statement of Record, show the lots and
areas being added, as well as the lots
and areas previously registered. If a map
of the entire subdivision is submitted
with the initial Statement of Record, and
if no substantial changes are made
when material for & consolidated
Statement of Record is submitted, the
original map may be incorporated by
reference.

32. Section 1710.208 would be
amended by revising paragraph (a}{4) to
read as follows:

§1710.209 Title and tand use.

(4)(i) Identify the Federal, State and
local agencies or similar organizations
which have the authority to regulate or
issue permits, approvals or licenses
which may have a material effect on the
developer’s plans with respect to the
proposed division of the land, and any
existing or proposed facilities, common
areas or improvements to the
subdivision.

(ii) Describe or identify the land or
facilities affected; the permit, approval
or license required; and indicate
whether the permit, approval or license
has been obtained by the developer.

(iii) If no agency regulates the division
of the land or issues any permits,
approvals or licenses with respect to
improvements, so state.

(iv) Answers must specifically cover
the areas of environmental protection;
environmental impact statements; and
construction, dredging, bulkheading, etc.
that affect bodies of water within or
around the subdivision. Also include
licenses or permits required by water
resources boards, pollution control
boards, river basin commissions,
conservation agencies or similar
organizations.

33. Section 1710.209 would be further
amended by revising paragraphs (b) and
(c) to read as follows:

§1710.209 Title and land use.

(b) Title evidence. (1) Submit title
evidence which specifically states the
status of the legal and equitable title to
the land comprising the lots covered by
the Statement of Record and any
common areas or facilities disclosed in

the Property Report. Title evidence need
not be submitted for those common
areas and facilities which are not owned
by the developer.

(2) Acceptable title evidence shall be
dated no earlier than 20 business days
preceding the date of the filing of the
Statement of Record with the Secretary.
Previously issued title evidence may be
updated to the date referred to in the
preceding sentence by endorsements or
attorneys’ opinions of title.

(3) The developer shall amend the title
evidence to reflect the change in status
of title of any previously registered,
reacquired lots unless their status is at
least as marketable as they were when
first offered for sale by the developer as
registered lots,

{¢) Forms of acceptable title evidence.
{1) An original of a copy of a signed
owner's or mortgagee's policy of title
insurance, title commitment, certificate
of title or similar instrument issued by a
title company authorized by law to issue
such instrument in the State in which
the subdivision is located. Title
insurance policies are not acceptable,
nor are certificates or title or similar
instruments, which limit insurance and
negligence liability to amounts less than
the market value of the subject land at
the time of its acquisition by the
subdivision owner; ar

{2) A legal opinion stating the
condition of title, prepared and signed
by an attorney at law experienced in the
examination of titles and a member of
the Bar in the State in which the
property is located. The title opinion
may be based on & Torrens land
registration system certificate of title, or
similar instrument, provided it meets all
general title evidence requirements of
this section and & copy of the
registration certificate of title is
submitted. Title opinions which limit
negligence liability to amounts less than
the market value of the subject land at
the time of its acquisition by the
subdivision owner are not acceptable.

34. Section 1710.209 would be further
amended by revising the introductory
text of paragraph (e} and by revising
paragraph (f){3)(iv), to read as follows:

§1710.209 Title and land use.

(e) ltems to be included in the title
evidence. The acceptable title evidence
shall include the following information.
instruments and statements and shall
not be repeated or duplicated elsewhere
in the Statement of Record.

. - » - -

(no.

@
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(iv) If it is represented that the
+developer will provide or complete
roads or facilities for water, sewer, gas,
electric service or recreational
amenities, the contract shall contain a
provision that the developer is obligated
to provide or complete such roads,
facilities and amenities (see § 1715.15(f)
of thig Chapter).
35. Section 1710.212 would be
amended by revising the introductory
text of paragraph (e)(2), by revising
paragraph (e)(3)(ii), by removing
paragraphs (e)(3) (iii) and (iv), and by
revising paragraphs (f) and (j)(1), to read
as follows:

§1710.212 Financial information.

(e)(1) * * *

(2) The term “conveys title free of any
mortgage or lien"” in these exceptions is
not intended to prohibit the taking of an
instrument as security for the lot
purchase price after title is conveyed.
For the purposes of these exceptions,
these definitions shall apply:

(3) . ..

{ii) Each of the following conditions of
paragraphs (e)(3)(ii) (A) and (B) are met,
plus one of the conditions of paragraph
(e)(3)(ii) (C). (D). or (E):

[A) Downpayments and deposits are
held in an escrow or trust account.

{B) The contract provides for delivery
of a deed, within 180 days of the signing
of the contract, which at the time of
delivery conveys title free of any
mortgage or lien (in lieu of delivery of a
deed, the developer may submit to
OILSR an Assurance of Title
Agreement).

{C) The aggregate sales prices of all
lots offered pursuant to a common
promotional plan is at least $500,000 but
less than $1,500,000.

(D) All facilities, utilities and
amenities proposed by the developer in
the Property Report or sales contract
have been completed so that all the lots
included in the Statement of Record are
immediately usable for the purpose
which they are sold.

(E)(1) The developer is contractually
obligated to the purchaser to complete
all facilities, utilities and amenities
proposed by the developer in the
Property Report or sales contract so that
all lots included in the Statement of
Record will be usable for the purpose for
which they are sold by the dates set out
in the Property Report, and;

(2) The developer has made financial
arrangements, such as the posting of
surety bonds (corporate bonds or
individual notes or bonds are not

acceptable), irrevocable letters of credit
or the establishment of escrow or trust
accounts, which assure completion of all
facilities, utilities and amenities
proposed by the developer in the
Property Report or contract.

(f) Newly formed entity. If the
developer is new formed or has not had
any sinificant operating experience, an
audited or unaudited balance sheet and
statements of receipts and
disbursements of funds may be
submitted.

(1) Developers who file audited
stalements must continue with audited
statements throughout the duration of
the registration unless, at a later date,
the developer submits amendments
which demonstrate to the satisfaction of
the Secretary that it then qualifies for an
exception from audited statements
under paragraph (e}(3)(ii) of this section.
For purposes of paragraph (e)(3)(ii)(C) of
this section, the Secretary will consider
the aggregate sales prices of only the
lots yet to be sold, and may consider
whether any additions to the
subdivisions or reacquisitions of lots
already sold would be likely to cause
the dollar limits to be exceeded.

36. Section 1710.556 would be
amended by revising paragraph (d) to
read as follows:

§ 1710.556 Previously accepted state
filings—amendments and consolidations.

(d) Amendments and consolidations
for previously accepted State filing in
certified States. If at the time a
developer would otherwise make an
amendment or consolidation pursuant to
this section, a State has been certified
with the Secretary pusuant to § 1710,503,
then the developer must file such
amendment or consolidation pursuant to
§ 1710.506 rather than this section.

PART 1730—APPLICATION OF
REGULATIONS TO EXISTING AND
FUTURE FILINGS

37. Section 1730.100 would be revised

10 read as follows:

§ 1730.100 Application of regulations to
existing and future filings.

(a) Amendments to existing
registrations shall bring the Property
Report portion of the Statement of
Record into compliance with the revised
regulations. The entire Additional
Information and Documentation portion
of the Statement of Record need not be
submitted, However, a material change
in a section or in documentation will

require the submission of the entire
affected section with any changed
supporting documentation. Sections
containing information and documents
nol previously furnished and the
financial information and documents
required by § 1710.212 must be included.

{b] If, at the time of a material change
or the date a conversion is due, there are
fewer than 100 lots remaining for sale in
a registered offering, an affidavit, in lieu
of complete conversion, may be
submitted. The developer must state in
the affidavit that there are fewer than
100 lots remaining for sale in the
registered offering and that it is not
expected that this number will be
exceeded through reacquisitions or the
adding of land. If changes are necessary
to the content of the Property Report or
Statement of Record, an amendment in
the format required by the regulations in
effect at the time of the last effective
date shall accompany the affidavit.
However, the amendment shall include
the new revocation language on the
cover sheel required by § 1710,105 and
the contract provisions required by
§§ 1710.103, 1710.209(f), 1710.558 and
1710.559.

(¢) Subdivisions which met the
eligibility criteria for continuing
operation under the five acre, free and
clear, limited offering or local offering
exemptions previously set forth in
former § 1710.15, as published at 45
Federal Register 40486-87 (1980), may
continue exempt sales so long as all
applicable eligibility requirements are
met. However, these exemptions are no
longer available for new offerings.

Dated: September 7, 1883
Philip Abrams,

Assistant Secretary for Housing—Federal
Housing Commissioner.

|FR Doc. £3-26345 Flled 8-27-83; 8:45 am|

BILLING CODE 4210-27-M

24 CFR Parts 1710 and 1720
[Docket No. N-83-1286]

Guidelines for Exemptions Avallable
Under the Interstate Land Sales Full
Disclosure Act

AGENCY: Office of Housing—Federal
Housing Commissioner, HUD.

AcTION: Notice of Proposed Guidelines
(Interpretive Rule).

SUMMARY: These Guidelines are
intended to provide information
concerning the requirements for
statutory and regulatory exemptions
which are available to developers and
are contained in the rules and
regulations (24 CFR 1710.5 through
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1710.18) issued pursuant to the Interstate
Land Sale Full Disclosure Act, 15 U.SC.
1701, et seq. The Guidelines contain
agency positions, interpretations and
descriptions of the individual elements
of eligibility criteria for each exemption.
The underlying purpose of the
Guidelines is to assist developers in
identifying eligibility for all self-
determined exemptions and to provide
guidance in those cases where the
submission of material to HUD is
required.

DATE: Comments must be received by
November 28, 1983,

ADDRESS: Interested persons should
submit comments to the Rules Docket
Clerk, Office of General Counsel, Room,
10278, Department of Housing and
Urban Development, 451 Seventh Street,
SW., Washington, D.C. 20410. The
comment should state the above docket
number, the name and address of the
commenter and give reasons for any
recommendations. Copies of all written
comments received will be available for
examination and copying in the Office
of Rules Docket Clerk,

FOR FURTHER INFORMATION CONTRACT:
Roger G. Henderson, Director, Program
Development and Control Division,
Office of Interstate Land Sales
Registration, Department of Housing
and Urban Development, 451 Seventh
Street, SW., Washington D.C. 20410,
(202) 755-5618.

SUPPLEMENTARY INFORMATION: Since
April 23, 1979, when the Department last
issued Exemption Guidelines (44 FR
24010), the Department has issued
numerous opinions and orders on
various exemptions, These Guidelines
incorporate those interpretations and
agency policies into one document.

In addition, new self-determining
exemptions were enacted by the
Caongress in 1979 and reflected in
substantive regulations since the last
guidelines were published. These
Guidelines will assist the public in
understanding these exemptions.

The Exemption Guidelines do not
change any of the provisions of the
published regulations. The Guidelines
¢xist to provide guidance to the public
on what constitutes eligibility for
exemption, what to do if eligibility
exists and what to do if there are
questions as to eligibility.

Excepl to extent that these guidelines
are directly related to proposed changes
in 23 CFR Part 1710 which are published
eisewhere in this edition of the Federal
Register, the interpretations herein are
in fact currently being applied by the
Department. However, public comment
's invited and the Notice of effectiveness
of the Guidelines will include an

examination and discussion of any
commenls received.

When these guidelines become final,
they will be published in the Code of
Federal Regulations as an Appendix to
Part 1710.

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations in 24 CFR Part 50 that
implement section 102(2)(C) of the
National Environmental Policy Act of
1969, The Finding of No Significant
Impact is available for public inspection
during regular business hours in the
Office of the Rules Docket Clerk at 451
Seventh Street, S.W., Room 102786,
Washington, D.C. 20410.

Accordingly, the Exemption
Guidelines are published as follows:

Guidelines for Exemptions Available Under
the Interstate Land Sale full Disclosure Act

Table of Contents

Part I—Introduction
Part lI—Definitions
{a) Anti-Fraud Provisions
(b) Common Promotional Plan
{c) Delivery of Deed.
(d) Lot
(e) Sale
(f) Subdivision
() Site
Part Ill—Exclusions from the Act
Part IV—Statutory Exemptions from the Title
Requiring No Determination by HUD
(a) Twenty-Five Lots
(b) Improved Lots
{c) Evidences of Indebtedness
(d) Securities
(¢) Government Sales
{f) Cemetery Lots
(g) Sales to Builders
{h} Industrial or Commerical Developments
Part V—Statutory Exemptions From
Registration Requiring No HUD
Determination
{a) One Hundred Lot Exemption
(b) Twelve Lot Exemption
[¢) Scattered Site Exemption
{d) Twenty Acre Lots Exemption
(e) Single-Family Residence Exemption
() Mobil Home Exemption
(8] Intrastate Exemption
(h) Metropolitan Statistical Area [MSA)
Exemption
Pirt Vl—Regulatory. Exemptions From
Registration Requiring No HUD
Determinalion
(a) Genersl
(b) Eligibility Requirements
(1) Inexpensive Lots
(2) Five Year Lease
(3) Lot Sales to Developers
(4) Adjoining Lot
(5) Lot Sales to a Government
(6) Sales of Leased Lots
Part Vli—Regulatory Exemption. HUD
Determination Required
Part VIli—Advisory Opinion
(a) General
{b) Requirements
Part IX—No Action Letter

Guidelines for Exemptions Available
Under the Interstate Land Sales Full
Disclosure Act

Authority: Public Law 90448, 82 Stat. 478,
580; 15 US.C. 1701.

Part I—Introduction

The Office of Interstate Land Sales
Registration (OILSR) of the U.S.
Department of Housing and Urban
Development, is offering these
guidelines to clarify agency policies and
positions with regard to the exemption
provisions of the Interstate Land Sales
Full Disclosure Act (the Act), Pub. L. 90-
448 (15 U.S.C. 1701 et seq.), as amended,
and implementing rules and regulations,
24 CFR Part 1710 et seq. The rules and
regulations, are in compliance with the
Paperwork Reduction Act of 1980 as
evidenced by Office of Management and
Budget approval number 2502-0243.
These guidelines are intended to assist a
developer in determining whether or not
a real estate offering is exempt from any
or all of the requirements of the Act.
They supersede any guidelines
previously issued by this Office.

This is an interpretive rule, not a
substantive regulation. Not every
conceivable factor of the exemption
process is covered in these guidelines
and variations may occur in unigue
situations. Examples are given, but the
examples do not in any way exhaust the
myriad possibilities occurring in land
development and land sales activity, nor
do they set absolute standards.

In order to understand the
exemptions, the jurisdictional scope of
the Interstate Land Sales Full Disclosure
Act must be understood. Effective on
June 21, 1980, the provisions of the Act
which prohibit misrepresentations or
practices which would result in
defrauding purchasers generally apply
to lot sales or lease programs of 25 or
more lots offered pursuant to a common
promotional plan where any means or
instruments of transportation or
communication in interstate commerce,
or the mails, are used to sell or lease
lots. Interastate use of the mails or
advertising in media which has
interstate circulation is sufficient to
establish jurisdiction. Generally, if a real
estate offering falls under the
jurisdiction created by the Act, a
developer of a subdivision containing
100 or more lots must register the
subdivision. Registration includes filing
a Statement of Record and supporting
documention with HUD and providing
prospective purchasers an effective
Property Report containing important
facts about the subdivision and the
developer.
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Real estate offerings which meet the Part lI—Definitions of common ownership or if the
eligibility requirements of an exemption The following definitions are included  d€velopers are acting in concert,

are exempt from all or some of the Act's
requirements unless the method of
operation has been adopted for the
purpose of evading the requirements of
the Jaw, The exemptions are available
for subdivisions with particular
characteristics, for certain individual lot
sales transactions or for real estate
meeting specific criteria. In addtion, the
Act gives the Secretary of HUD
authority to issue rules and regulations
to exempt subdivisions or lots in a
subdivision where, by reason of the
small amount involved or the limited
character of the offering, enforcement of
the Act [i.e,, full registration and
disclosure] is not necessary in the public
interest and for the protection of
purchasers.

As exceptions to the registration and
full disclosure requirements of the Act,
exemption requirements are strickly
construed. The exemption requirements
do not prescribe a method of operation
or dictate how a subdivision should be
developed. The exemptions are
available if the real estate operation
falls within their eligibility
requirements. If the offering is subject to
the Act and does not qualify for an
exemption, it must be registered. The
requirement of registration does not
imply that the real estate value is
questioned or the integrity of a business
is suspect. The law simply provides that
prospective purchasers have the right to
adequate disclosure of facts abouta
subdivision so that an informed decision
about the potential purchase can be
made.

A developer is not required to submit
any documentation or obtain a
determination from HUD to operate
under any exempfion except the
exemption provided under 24 CFR
1710.16 (Part VII of these guidelines).
However, if there is any question
whatsoever concerning whether or not a
real estate offering qualifies for one of
the statutory exemptions, developers are
encouraged to seek legal counsel or
obtain an Advisory Opinion from the
Department before making any sales or
leases. Experience has shown that
developers are sometimes ill-advised as
to the applicability of the Act to their
offering and that such advice can result
in violative sales end the disruption of
business. The instructions and format
for obtaining an Advisory Opinion are
contained in § 1710.17 of the regulations
and in Part VIII of these guidelines.

To fully understand the basis of
eligibility for any of the exemptions, an
understanding of frequently-used terms
is essential.

here because of the importance each has
to the explanation and understanding of
HUD's interpretations of the exemption
requirements. Furthermore, with the
exception of “lot" and “sale”, these
definitions are not set forth elsewhere.
The definitions of “lot” and "sale" are
reported here due to their extraordinary
importance to the exemptions.

(a) Anti-Fraud Provisions mean those
provisions of the Act which prohibit the
use of any sales practices, advertising or
promotional materials which: would be
misleading to purchasers; contain untrue
statements; or would operate as a frand
or deceit upon a purchaser. Also
prohibited are representations that
roads, sewer, water, gas or electric
services or recreational amenties will be
provided or completed without so
stipulating in the contract. The relevant
provisions are set forth in section
1404(a)92) (15 U.S.C. 1703(a)(2)) of the
Acl. The regulations that implement the
anti-fraud provisions are set forth in
Part 1715, Subpart B.

(b) Common Promotional Plan means
any plan undertaken by a single
developer or a group of developers
acting together to offer lots for sale or
lease. A common promotional plan is
presumed to exist if land is offered by a
developer or a group of developers
acting in concert and the land is
contiguous or is known, designated, or
advertised as a common development or
by & common name. The number of lots
covered by each individual offering has
no bearing on whether or not there is a
common promotional plan.

Other characteristics that are
evaluated in determining whether or not
a common promotional plan exists
include, but are not necessarily limited
to: A 10 percent or greater common
ownership; same or similar name or
identity; common sales agents; common
sales facilities; common advertising; and
common inventory. The presence of one
or more of the characteristics does not
necessarily denote a common
promotional plan. Conversely, the
absence of a characteristic does not
demonstrate that there is no common
promotional plan.

Two essential elements of a common
promotional plan are a thread of
common ownership or developers acting
in concert. However, common
ownership alone would not, in-and-of
itself, constitute a common promotional
plan. HUD considers the involvement of
all principals holding a 10 percent or
greater interest in the subdivision to
determine whether there is a thread of
common ownership, If there is a thread

together with the use of common
advertising or the same sales agent or
the same sales office, a common
promotional plan is presumed to exist.
Experience has led to the conclusion
that sales agents generally will direct a
prospective purchaser to any or all
properties in inventory in order to make
a sale.

The phrase “common promotional
plan” is most often misunderstood by
those who believe that “promotion”
implies an enthusiastic sales campaign.
Any method used o stiract potential
purchasers is, in fact, the “promotional
plan.” For example, direct mail
campaigns and free dinners may be the
promotional plan of one developer while
another developer's promotion may be
limited to classified advertisements in a
local newspaper.

(c) Delivery of Deed means the
physical transfer of a recordable deed,
executed by the seller, to the purchaser,
to the purchaser’s agent or to the
appropriate governmental recording
office. If the transfer (j.e., delivery) is to
an agent or to & recording office, there
must not be any conditions imposed
upon the purchaser or any further action
to be taken by either the purchaser or
the seller. If delivery is to the place of
recordation it must be accompanied by
the proper recordation fees.

(d) Lot means any portion, piece,
division, unit or undivided interest if
such interest includes the right to the
exclusive use of a-specific portion of the
land or unit.

This applies to the sale of a
condominium or cooperative unit or a
campsite as well as a traditional “lot.”

If the purchaser of an undivided
interest or 8 membenrship has exclusive
repeated use or possession of a specific
designated lot even for a portion of the
year, a lot as defined by the regulations
exists. For purposes of definition, if }he
purchaser has been assigned a specific
lot on a recurring basis for a defined
period of time and could eject another
person during the time he has the right
to use that lot, then the purchaser has an
exclusive use.

(e) Sale means any obligation or
agreement for consideration to purchase
or lease a lot directly or indirectly. The
time of sale is measured from when a
purchaser signs a contract, even if the
contract contains contingencies beyond
the control of the seller. For example, if
a developer uses a contract which states
that the sale is contingent upon
obtaining an exemption from HUD, a
sale, for purposes of this definition.
occurred when the purchaser signed the
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contract. The terms “sale” or “seller”
include the terms “lease” or

(f) Subdivision means any land which
is located in any State or in a foreign
country and is divided or is proposed to
be divided into lots, whether contiguous
or not, for the purpose of sale or lease as
part of a common promotional plan, Any
number of lots, whether divided by the
previous owner, divided by the current
owner, or merely proposed to be
divided, may constitute a subdivision.
"Proposed to be divided" includes the
developer's intention of subdividing
land, as well as the developer's
intention of adding additional land or
units.

() Site means a group of contiguous
lots whether such lots are actually
divided or proposed to be divided. Lots
are considered contiguous even though
contiguity may be interrupted by a road,
park, small body of water, recreational
facility or any similar object.

Part lll—Exclusions From the Act

The following items are deemed to be
excluded from the coverage of the Act:

(a) A reservation is a non-binding
agreement used lo gauge market
feasibility for a developer through which
a potential purchaser expresses an
interest to buy or lease a lot or unit at
some time in the future.

A reservation is excluded from the
coverage of the Act.

A deposit may be accepted from the
interested person provided that the
money is placed in escrow with an
independent institution having trust
powers and is refundable in full at any
time at the option of the potential
purchaser. In all cases, a reservation
cannot become a binding obligation to
purchase a lot; the potential purchaser
must take some subsequent action,
typically the signing of a sales contract.
An option agreement is an arrangement
for consideration in which a potential
purchaser could forfeit money and
therefore could not be considered to be
d reservation. In no event may a
document purporting to be a Property
Report or other evidence of compliance
with the Act be delivered to an  +
interested party when entering a
reservation agreement for a lot or
proposed condominium unit which is
neither effectively registered nor
exempt.

(b} The sale of undivided interests
which do not carry with them the right
of exclusive use of a specific lot does
fot establish jurisdiction. For example, a
tamping subdivision sold as 400
undivided interests to tenants in
“ommon, where purchasers have a co-
“xtensive, non-exclusive right to the use
and enjoyment of all campsites on a

space available basis and no purchaser
has an expressed or implied exclusive
right to repeatedly use or occupy any
specific campsite, would not constitute
the sale of lots as defined by the Act.

Part IV—Statutory Exemptions From the
Title Requiring No Determination by
HUD

The discussions that immediately
follow pertain to sections 1403(a) (1)
through (8) of the Act, which correspond
to 15 U.S.C, 1702{a} (1) throught (8). The
exemptions are set forth in the
regulations at 24 CFR 1701.5(a) through
(h) and exempt sales from both the anti-
fraud and the registration provisions of
the Act.

(a) Twenty-five Lots.—{Section
1403(a)(1), 15 U.S.C. 1702(a)(10) and 24
CFR 1710.5(a)).

This section exempts the sale or lease
of lots in a subdivision (i.e., lots offered
pursuant to the same common
promotional plan) that contains fewer
than 25 lots. If a subdivision contains 25
or more lots, but fewer than 25 of those
lots are offered for sale under a common
promotional plan, those sales would be
exempt. Thus in a subdivision of 28 lots
in which 4 lots are not offered for sale
because, for example, they are
permanently dedicated to the public for
a park, the sale of the remaining 24 lots
is exempt.

If fewer than 25 lots are acquired in a
larger subdivision, the offer of these lots
may be subject to the Act if the
acquiring party is in any way acting in
concert with the previous or current
developer of the balance of the
subdivision. However, if fewer than 25
lots are acquired in a larger subdivision,
the offer of the lots may be exempt if
there is neither an identity of interest
between the acquiring party and the
previous or current developer nor any
form of concerted action which
constitutes a common promotional plan.

Since the "fewer than 25 lots"
exemption is based upon the number of
lots as opposed to the number of sales,
resales of a lot will not be counted
toward the “fewer than 25 lots" limit.

(b) Improved Lots—{Section 1403(a)(2),
15 U.S.C. 1702{a)(2) and 24 CFR
1710.5(b)).

This section exempts: (1) The sale or
lease of any improved land on which
there is a residential, commercial,
condominium, or industrial building; or
(2) the sale or lease of land under a
contract obligating the seller or lessor to
erect such a building on the lot within a
period of two years.

For a building or unit to be considered
complete, it must be physically

habitable and usable for the purpose for
which it was purchased. A residential
structure, for example, must be ready for
occupancy and have all necessary and
customary utilities extended to it before
it can be considered complete. Mobile
home lots with pads but no structure;
even if improved with utilities and
roads, will not qualify for this
exemption. In addition, recreational
vehicles are not considered to be
residential buildings.

If a seller (or developer) is relying on
this exemption and the residential,
commercial, condominium or industrial
building is not complete, the contract
must specifically obligate the seller to
complete such a building within two
years. If this contractual condition is not
present, the sale is not exempt. The two-
year period begins on the date the
purchaser signs the sales contract. The
use of a contract that obligates the
buyer to build within two years would
not exempt the sale.

HUD's interpretation of what
constitutes a two-year obligation to
construct a building relies, generally, on
principles of applicable state contract
law in deciding whether or not the seller
has, in fact, an obligation to erect a
building within two years. Provisions for
purchaser financing, pre-sale
requirements and remedies clauses are
matters to be decided by the parties to
the contract.

However, the contract must not allow
nonperformance by the seller at the
seller's discretion. Contracts which
permit the seller to breach virtually at
will are viewed as unenforceable
because the construction obligation is
not an obligation in reality; i.e., the
contract is deprived of mutuality of
obligation. Thus, for example, a clause
that provides for a refund of the buyer’s
deposit if the seller is unable to close for
any reason within the seller's control is
not acceptable for use under this
exemption. Similarly, contracts which
directly or indirectly would result in a
waiver of buyer’s right to specific
performance available under state law
are treated as lacking a realistic
obligation to construct. HUD's position
is not that a right to specific
performance of construction be
expressed in the contract, but that any
such right that purchasers have not be
negated. For example, a contract that
provides for a refund or a damage action
as the buyer's sole remedy would not be
acceptable.

Contract provisions which allow for
nonperformance or for delays of
construction completion dated beyond
the two-year period are acceptable if
such provisions are legally recognized




43416

Federal Register / Vol. 48, No. 189 / Wednesday, September 28, 1983 / Proposed Rules

as defenses to contract actions in the
jurisdiction where the building is
erected. Thus, for example, provisions to
allow fime extensions Tor events or
occurrences such as acts of Cod,
casualty losses or material shortages are
generally permissible. Also permissible,
in the case of the construction of
multifamily condominiums, is a clause
conditioning the completion of the sale
or closing of title on a certain percentage
of sales of ather units for a period not to
exceed 180 days from the date the first
purchaser signs a contract in the project
or, in a phased project, from the date the
first purchaser signs a sales contract in
a phase. However, such & clause may
not extend the overall two-year
obligation to construct.

though the factual circumstances
upon which nonperformance ar a delay
in performance is based may vary from
transaction o transaction, as a general
rule delay er nonperformance must be
based on grounds cognizable in contract
law such as impossibility or frustration
and on events which are beyond the
seller’s reasonable control. In light of the
above, the Department views the
contractual focal point to be mutuality
of obligation under state law.

Because of the variations in
applicable contract law among the
slates and the many different provisions
that are used by sellers in constraction
contracts, HUD staff may condition its
advisory opinions under this exemption
on representations by local counsel as
to what constitutes mutuality of
obligation under state law,

(c) Evidences of Indebtedness.—{Section
1403{2)(3), 15 U.S.C. 1702(a)(3) and 24
CFR 1710.5(c))

This section exempts the sale or lease
of evidences of indebtedness [typically
@ note) secured by a mortgage or deed of
trust on real estate. The sale of such
notes,which is common in the industry,
is exempt. However, the underlying sale
of the land is not exempt under this
provision.

(d) Securities—{Section 1403(a)(4), 15
U.8.C. 1702{a)(4) and 24 CFR 1710.5(d))

This section exempts the sale of
securities issued by a real estate
investment trust.

(e) Government Sales.—{Section
1703(a)(5). 15 U.S.C. 1702{a)(5) and 24
CFR 1710.5(e))

This section exempts the sale or lease
of real estate by any government or
government agency. This exemption
extends 1o the sale or lease of land by a
city, state, or foreign government as well
as the sale of land by a city, state, or

foreign government as well as the sale
of land by the US. Government.
However, it does not exemp! sales or
leases of lots by Federal or state
chartered and regulated institutions
such as hanks or savings and loan
associations, nor does the fact that the
development is assisted, insured or
guaranteed under a Federal or state
program exemp! (he lot sales. Municipal
Utility Districts and Special
Improvement Districts may or may not
be considered a qualified government
agency uander this exemption depending
on the legal basis and eperation of the
District,

() Cemetery Lots—{Section 1403(a}{8),
15 U.S.C. 1702(a)(8) and 24 CFR
1710.5(1))

This section exempts the sale or lease
of cemetery lots,

(g) Sales to Builders—{Section
1403(a}(7), 15 U.S.C. 1702(a)(7) and 24
CFR 1710.5(g))

This section exemptis the sale or lease
of lots to any person who acquires such
lots for the purpose of engaging in the
business of constructing residential,
commercial, or industrial buildings or
for the purpose of resale or lease of the
lots to persons engaged in such a
business. The term “business” is viewed
as an activity of some continuity,
regularity and permanency, or means of
livelihood.

The sale or lease of lots o an
individual who purchases the {ots to
have his or her own home built is not
exempt under this provision. The sale to
a non-broker who is buying a lot for
investment with indefinite plans for
resale is also not exempl.

(h) Industrial or Commercial
Develepments—{Section 1403(a)(8), 15
U.S.C. 1702(a)(8) and 24 CFR 1710.10(h))

This section exempts the sale or lease
of real estate which is zoned for
industrial or commercial development. If
there is no zoning ordinance, the
exemption is available only if the real
estate is restricted to industrial aor
commercial development by a
declaration of covenants, conditions,
and restrictions which have been
recorded in the official records of the
city or county in which the real estale is
located. In addition, the following five
conditions must exist in order to
establish eligibility for this exemption:

(1) Local authorities have approved
access from the real estate to a public
street or highway. The approved access
to a public street or highway must run to
the legal boundary of the subdivision,
but need not run to each and every lot;

{2) The purchaser or lessee of the real
estate is a duly organized corporation,
partnership, trus! or business entity
engaged in commercial or industrial
business. To be considered “duly
arganized" a purchager or lessee must
have set up an administrative structure
to conduct business, such as: Checking
accounts; licenses and permits, if
required; evidence of intent; and a set of
accounting records. The phrase
"engaged in business” implies an
activity of some continuity, regularity
and permanency. or means of livelihood.
A new corporation or individual starting
a business must be autharized to
conduct such business in the jurisdiction
in which the subdivision is located:

[3) The purchaser or lessee of the real
estate must be represented in the
transaction of sale or lease by a
representative of its own selection, The
term “representative” is not limited to
altorneys and does not exclude sole
proprietors from representing
themselves. Any person can serve as the
representative of the purchaser or lessee
so long as sufficient evidence can be
produced to prove authority to act in
that capacity;

(4) The purchaser or lessee of the real
estate must affirm in writing to the seller
that it is either: Purchasing or leasing the
real estate substantially for its own use;
or it has a binding commitment to sell,
lease or sublease the real estate lo an
entity which meets the requirements of
{2) ebove; is engaged in commercial or
industrial businesses; and is not
affiliated with the seller or agent. These
affirmations should be retained by the
developer in accordance with the statute
of limitations of the local jurisdiction or
for a period of three years, whichever is
longer. If the affirmation is included in
the contract, a space must be provided
for the purchaser to initial immediately
following the affirmation clause; and

(5) A policy of title insurance or a title
opinion must be issued in connection
with the transaction showing that title to
the real estate purchased or leased is
vested in the seller or lessor, subject
only to such exceptions as are approved
in writing by the purchaser or lessee,
preferably in a separate document, prior
to the recordation of the instrument of
conveyance or execution of the lease.
The recordation of a lease is not
required. Any purchaser or lessee may
waive, in writing in a separate h
document, the requirement that a policy
of title insurance or title opinion be
issued in connection with the
transaction,
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Part V—Statutory Exemptions From
Registration Requiring No HUD
Determination

The discussions that immediately
follow pertain to sections 1403(hb) (1)
through (8] of the Act. which correspond
to 15 U.5.C. 1702(b) (1) through (8) and
24 GFR 1710.6 through 1710.13.

The developer must comply with the
Act’s anti-fraud provisions (1404{a)(2),
15 U.S.C. 1703(a)(2)) for sales of lots in
the subdivision that are exempt under
these provisions but that do not qualify
for exemptions under 1403(a) (15 U.S.C.
1702(a); 24 CFR 1710.5).

(8) One Hundred Lot Exemption.—
(Section 1403(b)(1), 15 U.S.C. 1702(b)(1)
and 24 CFR 1710.6)

This section exempts the sale of lots
in a subdivision if: the subdivision
contained fewer than 100 lots on April
28, 1969; has, since that date, contained
fewer than 100 lots; and will, in the
future, continue to contain fewer than
100 lots. The 100 lot count for purposes
of the exemption excludes lots which
are exempt from jurisdiction under 24
CFR 1710.5 (b) through (h).

For example, a developer of a
subdivision cantaining a total of 129 lots
since April 28, 1969, qualifies for this
exemption if at least 30 lots are sold in
transactions exemp! because the lots
had completed homes erected on them,
The 30 exempt transactions may fall
within any one exemption or a
combination of exemptions noted in
§ 17105 (b) through (h) and may be
either past or future sales. In the above
example, the developer could also
qualify if twelve lots had been sold with
residential structures already erected on
them, nine lots had been sold to building
contractors and at least nine lots were
reserved for either the construction of
homes by the developer or for sales to
building contractors, The reserved lots
need not be specifically identified.

Developers of subdivisions containing
more than 99 lots who wish to operate
under this exemption must assure
themselves that all lots in excess of 99
have been and will be sold in
transactions exempt under § 1710.5 (b)
through (h). The sale of more than 99
lots in transactions not exempt under
§ 1710.5 (b) through (h) would nullify
this exemption for prior and future sales
and may result in voidable prior sales at
the purchaser’s option.

It should be noted that the “25 ot
exemption under § 1710.5(a) cannot be
used in connection with the 100 lot”
exemption.

Since the 100 lot"* exemption applies
to the number of the lots as opposed to
the number of sales. resales of a lot will

not be counted toward the *"100 Jot"
limit. However, the sale and resale of
the lot must comply with the anti-fraud
provisions.

If fewer than 100 lots are acquired in a
larger subdivision, the offer of these lots
will not be exempt if the acquiring party
is, in any way, acting in concert with the
previous.or current developer of the
balance of the subdivision so as to
create a common promotional plan for
100 or more lots unless the other lots
qualify for exemption under § 1710.5.
However, if fewer than 100 lots are
acquired in a larger subdivision, the
offer of the lots may be exempt if there
is neither an identity of interest between
the acquiring party and the previous or
current developer nor a form of
concerted action constituting a common
promotional plan.

{b) Twelve Lot Exemption.~—{Section
1403(b)(2), 15 U.S.C. 1702(b){2) and 24
CFR 1710.7)

This section exempts the sale of lots
from the registration requirements of the
Act if, beginning with the first sale after
June 20, 1980, no more than twelve lots
in the subdivision are sold in the
subsequent twelve-month period.
Thereafter, the sale of the first twelve
lots is exempt from the registration
requirements if no more than twelve lots
were sold in each previous twelve-
month period which began with the
anniversary date of the first sale after
June 20, 1980. For example, if a
developer’s first lot sale after June 20,
1880 occurred on August 5, 1980 and no
more than eleven additional lots in the
subdivision were sold through August 4,
1981, the sales would be exempt.

During the second year of operation
under this exemption (beginning on
Augus! 5, 1981 in the example) at least
the first twelve lot sales would be
exempt. However, if ot sales exceed
twelve in the second or any subsequent
vear, the exemption would terminate on
the sale of the thirteenth lot. Once
eligibility has been terminated, the
exemption s no longer available and
cannot be recaptured by the same
developer for the same subdivision even
if there are fewer than twelve lots sold
in subsequent years.

A developer may apply to the
Secretary to establish a different twelve-
month period for use in determining
eligibility for the exemption, and the
Secretary may allow the change if it is
for good cause and consistent with the
purpose of this section. An example
would be to change the year to coincide
with the developer's fiscal or tax year.

In determining eligibility for this
exemption, all lots sold or leased in the
subdivision after June 20, 1980 are

counted, whether or not the lot is
registered or the transaction is
otherwise exempt, such as the sale of a
home and lot package. This exemption
extends to twelve lots, not twelve sales.
Each lot would be counted in the sale or
lease of muitiple lots.

Since the “twelve lot" exemption
applies to the number of lots as opposed
to the number of sales, resales of a lot
will not be counted toward the “twelve
lot” limit. The sale and resale of a lot
must qualify for the exemption and
comply with the anti-fraud provisions.
However, lot sales exempt under
§ 1710.5 (b) through (h), while counted
toward the total of twelve, are not
required to comply with the anti-fraud
provisions.

(c) Scattered Site Exemption—{Section
1403(b)(3), 15 U.S.C. 1702(b)(3) and 24
CFR 1710.8)

This section exempts from the
registration requirements of the Act the
sale of lots in a subdivision consisting of
noncontiguous parts if: (1) Each
noncontiguous part of the subdivision
contains twenty or fewer lots; and (2)
each purchaser or purchaser's spouse
makes a personal, on-the-lot inspection
of the lot purchased prior to signing a
contract.

This exemption is intended to relieve
the developers of small, scattered
offerings of the requirement to register
their subdivisions. The exemption may
also apply to real estate brokers who
have an ownership interest in more than
one site, each containing 20 or fewer
lots.

If a developer intends to rely on this
exemption, it is important that the
developer understand the definition of
subdivision, how a common promotional
plan is determined and what constitutes
a site. These terms are defined in Part Il
of these guidelines.

Lots which are contignous when they
are originally platted or developed are
considered to remain contiguous. For
purposes of this exemption,
interruptions such as roads, parks, small
bodies of water or recreational facilities
do not serve to break the contiguity of
parts of a subdivision.

(d) Twenty Acre Lots Exemption.—
(Section 1403(b){4). 15 U.5.C. 1702(b)(4)
and 24 CFR 1710.9)

This section exempts the sale of lots
in a subdivision from the registration
requirements of the Act if, since April
28, 1969, each lot in the subdivision has
contained at least twenty acres. In
determining eligibility for the exemption,
easements for ingress and egress or
public utilities are considered part of the
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total acreage of the lot if the purchaser
retains ownership of the property
affected by the easement.

This exemption applies to the entire
subdivision and requires that each and
every lot in the subdivision be twenty
acres or larger in order for the
subdivision to qualify. If a single lot
offered pursuant to the common
promotional plan (i.e., subdivision) is
less than twenty acres in size, no lot in
the common promotional plan qualifies
for exemption.

If a developer has two sites which
comprise the subdivision and only one
of the sites contains lots which are all
greater than twenty acres in size, the
offering of these lots would not be
exempt under this provision. All lots
offered pursuant to a common
promotional plan must be considered.

A subdivision which is platted of
record and contains a single lot which is
less than twenty acres cannot qualify
for the exemption even if the lots are
offered in multiples which aggregate
twenty acres or more. Further, if the
platted lots are all twenty acres or more
in size, but a lot is divided and a portion
which is less than twenty acres, is
offered for sale, the exemption would
not be available to the subdivision.

(e) Single-Family Residence
Exemption—(Section 1403(b)(5), 15
U.S.C. 1702(b)(5) and 24 CFR 1710.10)

(1) General—This Section provides
an exemption for the sale of lots that are
limited to single-family residential use.
Developers are advised to carefully
review the eligibility requirements listed
below before proceeding with sales.
Note especially that some of the
eligibility requirements pertain to the
entire subdivision while others apply to
individual lots.

(2) Subdivision Requirements.—All
lots offered under the same common
promotional plan (i.e., subdivision) must
comply with the two (2) eligibility
requirements listed below in order for
any lot to be eligible for this exemption.

(i) The subdivision must meet all all
local codes and standards. If local codes
expressly permit incremental
development, then only the portions of
the subdivision being offered at any
given time are required to meet the
codes and standards to satisfy this
requirement of the exemption.
Otherwise, the entire subdivision must
qualify.

(ii) In the promotion of the subdivision
there cannot be offers, by direct mail or
telephone solicitation, of gifts, trips,
dinners or the use of similar promotional
techniques to induce prospective
purchasers to visit the subdivision or to
purchase a lot. There is no prohibition

against using the mails or telephone to
promote or advertise the offering or to

respond to inquiries from potential

purchasers. The only prohibition is that
these meida cannol contain offers of
gifts, trips, dinners or like inducements.
Likewise, there is no prohibition (other
than the above) for the use of the
various other advertising media.

In order to qualify for this exemption,
the subdivision must have complied
with the requirements pertaining to
advertising and promotional methods
since June 13, 1980, the date the
exemption became effective.

(3) Lot Requirements,—Having met
the eligibility requirements for a
subdivision, each lot offered under the
exemption must additionally comply
with the eight (8) requirements listed
below. Lots within a subdivision that do
not comply with these additional
requirements must either be registered
or sold in compliance with another
exemption, even though the two
subdivision requirements are complied
with.

(i) the lost must be located within a
municipality or county where a unit of
local government or the State specifies
minimum standards for the development
of subdivision lots taking place within
its boundaries. The following is a list of
standards which must be specified and
adhered to;

(A) Lot dimensions.

(B) Plat approval and recordation.

(C) Roads and access.

(D) Drainage.

(E) Flooding,

(F) Water supply.

(G) Sewage disposal.

(ii) Each lot sold under the exemption
must be either zoned for single-family
residences or, in the absence of a zoning
ordinance, limited exclusively by
enforceable covenfants or restrictions to
single-family residences. Mobile homes,
townhouses, ang residences for one-to-
four family use are considered single-
family residences for purposes of this
exemption provision. Recreational
vehicles are not considered to be
residential buildings. Mobile homes
must be affixed to the real estate to be
eligible, e.g., connected to water, sewer
and electrical sources and on blocks
with skirts.

The phrase " * * * in the absence of
a zoning ordinance" is interpreted in its
literal sense. The existence of a zoning
ordinance other than single-family
residence zoning is considered to be
disqualifying even if there are covenants
or restrictions limiting construction to
single-family residences. Situations such
as the foregoing would, however, be a
candidate for a “substantial
compliance™ exemption (24 CFR 1710.16)

if all other eligibility requirements of the
exemption are complied with or
substantially complied with.
“Substantial compliance" is discussed in
Part VII of these Guidelines.

{iii) The lot must be situated on a
paved street or highway which has been
built to standards prescribed by a unit
of-local government in which the
subdivision is located and be acceptable
to that local unit. If the street or
highway is not complete, the developer
must post a bond or other surety
acceptable to the municipality or county
in the full amount of the cost of
completing the street or highway to
assure completion to local standards.
For purposes of this exemption, paved
means concrete or pavement with a
bituminous wearing surface that is
impervious to water, protects, the base
and is durable under the traffic load and
maintenance contemplated.

(iv) The unit of local government or &
homeowners’ association must have
accepted or be obligated to accept the
responsibility for maintaining the street
or highway upon which the lot is
situated. The obligation of the local
government entity to accept
responsibility for maintaining the roads
may be evidenced by an ordinance
which binds the government to maintain
the streets or by a written statement
signed by the appropriate government
official, Maintenance independently
provided by a developer is not
acceptable under this exemption.

In any case in which a homeowners'
association has accepted or is obligated
to accept maintenance responsibility,
the developer must, prior to a
purchaser’s signing a contract or
agreement to purchase, provide the
purchaser with a good faith written
estimate of the cost of carrying out the
responsibility over the first ten years of
ownership. A “good faith estimate"
means a current estimate based on
documentary evidence, usually
obtainable from the suppliers of the
services.

(v) At the time of closing, potable
water, sanitary sewage disposal, and
electricity must be extended to the lot or
the unit of local government must be
obligated to install the facilities within
180 days following closing.

The obligation may be in the form of a
local statute or written agreement
signed by the appropriate government
authority. A local code or statute which
obligates the subdivider or developer to
complete installation of water and
sewage disposal systems within a
certain time does not satisfy this
requirement of the exemption.
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For subdivisions that will not have a
cehtral water or sewage disposal
system, there must be assurances that
an adequate potable water supply is
available year-round to service the
subdivision and that each lot is
approved for the installation of a septic
tank at or prior to the time of sale.

Assurances of an adequate, drinkable
water supply can be obtained from a
hydrologist or the local health
department. Approval for the
installation of a septic tank must come
from the appropriate government
authority, usually the local health
department, local governmental
engineer or county sanitarian.

(vi) The contract of sale must require
delivery of a warranty deed, which at
the time of delivery is free from
monetary liens and encumbrances, lo
the purchaser within 180 days after the
signing of the sales contract. If &
warranty deed is not commonly used in
the jurisdiction where the lot is located,
a deed or grant which warrants that the
seller has not conveyed the lot to
another person may be delivered in lieu
of a warranty deed. The deed or grant
used must also warrant that the lot is
free from encumbrances made by the
seller or any other person claiming by,
through or under the seller.

(vii) At the time of closing, a current
title insurance binder, policy or title
opinion reflecting the condition of title
must be in existence and issued or
presented to the purchaser showing that,
subject only to exceptions which are
approved in writing by the purchaser at
the time of closing, marketable title to
the lot is vested in the seller. In order to
satisfy this requirement, a developer
may want to obtain the purchaser's
written approval of exceptions to title
prior to closing, although the actual title
binder, policy or opinion must be current
at the time of closing and show that title
is vested in the seller. If closing occurs
and the purchaser has not approved the
exceptions to title in writing, the sale
would not be exempt under this
provision.

The party that bears the cost of the
litle binder, policy or opinion is not
relevant to eligibility for the exemption.

Unless otherwise defined by state
law, the “time of closing" is the date
that legal title to the property is
transferred from seller to buyer.

(viii) The purchaser or purchaser’s
spouse must make a personal, on-the-lot
inspection of the lot purchased prior to
signing a contract or agreement to
purchase.

(f) Mobile home exemption.—{Section
1403(b)(8), 15 U.S.C. 1702(b}(6) and 24
CFR 1710.11)

This section exempts the sale of a
mobile home lot from the registration
requirements of the Act when all
eligibility requirements listed below are
mel.

For purposes of this exemption, a
mobile home is a unit receiving a label
in conformance with HUD Regulations
implementing the Manufactured Housing
Construction and Safety Standards Act
of 1974 (42 U.S.C. 5401, et seq.).

(1) The lot is sold as a homesite by
one party and a mobile home is gold by
another party and the individual
contracts of sale:

(i) Obligate the sellers to perform,
contingent upon the other seller carrying
out its obligations, so that a completed
mobile home will be placed or erected
on a completed homesite within two
years after the date the purchaser signed
the contract to purchase the lot (see Part
ITI(b) of these guidelines for HUD's
position on two year completion
requirements);

(ii) Provide that all funds received by
the sellers are to be deposited in escrow
accounts independent of the sellers until
the transactions are completed:

(iii) Provide that funds received by the
sellers will be released to the buyer
upon demand if either of the sellers do
not perform; and

{iv) Contain no provisions which
restrict the purchaser’s right to specific
performance under the state law.

(2) The homesite is developed in
conformance with all local codes and
standards, if any, for mobile home
subdivisions.

(3) At the time of closing:

(i) Potable water and sanitary sewage
disposal are available to the homesite
and electricity has been extended to the
lot line;

(if) The homesite is accessible by
roads;

{iii) The purchaser receives
marketable title 1o the lot; and

(iv) Other common facilities
represented in any manner by the
developer or agent to be provided are
completed or, in the alternative, there
are letters of credit, cash escrows or
surety bonds in a form acceptable to the
local government in an amount equal to
100 percent of the estimated cost of
completion. Corporate bonds are not
acceptable for purposes of the
exemption.

(8) Intrastate Exemption.—{Section
1403(b)(7). 15 U.S.C. 1702(b)(7) and 24
CFR 1710.12)

This section provides an exemption
for the sale or lease of real estate by a
developer who is engaged in a sales
operation which is intrastate in nature if
the lot is free and clear of all liens,
encumbrances and adverse claims.
There are six (8) eligibility requirements
which must be met before a lot qualifies
for this exemption. These eligibility
requirements follow:

(1) The sale of lots in the subdivision
after December 20, 1979, must have been
and continue to be restricted solely to
residents of the state in which the
subdivision is located unless the sale is
exempt under 24 CFR 1710.5, 171011 or
1710.13. However, while the sale of lots
exempt under the foregoing sections
may be to out-of-state purchasers
without affecting the eligibility of other
lots, the sale of registered or otherwise
exempt lots in the same subdivision to
non-residents would disqualify the
subdivision for this exemption.

Residency is determined by state law.
For purposes of this exemption a
developer may rely on a statement
signed by the purchaser or lessee as to
the state of residence. Obviously, the
prospective purchaser must be an actual
resident of the state at the time of
signing the sales contract as opposed to
a person visiting the state or planning to
move into the state, However, service
personnel may at their option claim the
state in which they are stationed,

(2) The purchaser or purchaser's
spouse must make a personal on-the-lot
inspection of the lot to be purchased
before signing a contract. Evidence of
this inspection should be retained by the
developer.

(3) Each contract: (i) Specifies the
developer's and purchaser’s
responsibilities for providing and
maintaining roads, water and sewer
facilities and any existing or promised
amenities.

If the developer is not responsible for
providing or completing a particular
service or amenity, the contract should
make it clear that it is up tothe buyer to
make the necessary arrangements for
the desired services. If a third party is
involved, the contract must specify
whether the buyer or seller is
responsible for making the required
arrangements;

(ii) Contains a good faith estimate of
the year in which the roads, water and
sewer facilities and promised amenities
will be completed.

This estimate is required for any
facility the developer promises or
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indicates will be completed. Estimates
should be based on documentary
evidence, such as contracts, engineering
schedules or other evidence of
commitments to complete the facilities
and amenities; and

(iii) Contains a non-waivable
provision giving the purchaser the right
to revoke the contract until at least
midnight of the seventh calender day
following the date the purchaser signed
the contract. This revocation right
cannot be restricted to a specific method
of notification such as requiring
notification to be inwriting, If the
purchaser is entitled to a longer
revocation period by operation of state
law, that period automatically becomes
the Federal revocation period and the
contract must contain the requirements
of the longer period. If the purchaser
revokes the contract during this
“cooling-off period”, he or she is entitled
to a full refund of all money paid.

(4) The lot being sold must be free and
clear of all liens, encumbrances and
adverse claims. The fact that a title
company will insure against a lien,
encumbrance or adverse claim has no
bearing in determining whether or not
be sale qualifies for the exemption.
Except as noted below, the existence of
a lien, encumbrances or adverse claim
disqualifies the affected lot or lots for
this exemption. The only exceptions to
this requirement are listed below.

(i) Mortgages or deeds of trust
containing release provisions for the
individual lot purchased if:

(A) The contract of sale obligates the
developer to deliver a free and clear
warranty deed or its equivalent under
loca! law within 180 days (constructive
delivery is acceptable); and

(B) The purchaser’s payments are
deposited in an escrow account
independent of the developer until a
deed is delivered. The escrow account
mus! be with an institution which has
trust powers or in an established bank,
title insurance, abstract or escrow
company, which is doing business in the
jurisdiction in which the property is
located. The purchaser's earnest money
payment or any other payment by the
purchaser cannot be used to obtain a
release from the mortgage and may not
be released from escrow until the deed
is delivered.

(ii) Liens which are subordinate to the
leasehold interest and do not affect the
lessee’s right to use or enjoy the lot.

(iii) Property reservations which are
for the purpose of bringing public
services to the land being developed,
such as easements for water and sewer
lines,

Other acceptable property
reservations are easements for roads

and electric lines to serve the |
subdivision as well as certain drainage
easements. The reservation of
subsurface oil, gas or mineral rights is
acceptable unless the reservation
expressly or impliedly includes the right
of ingress and egress upon the property.
Examples of the types of reservations
and easements which are unacceptable
and disqualify the burdened property for
the exemption include easements for
high power transmission lines,
telephone long lines, pipelines and
bridle trails.

(iv) Taxes or assessments which
constitute liens before they are due and
payable if imposed by a State or other
public body having authority to assess
and tax property or by a property
owners' association.

(v) Beneficial property restrictions
which are mutually enforceable by all
Ipt owners in the subdivision.

Developers who wish to maintain
control of a subdivision indefinitely
through a Property Owners' Association,
Architectural Control Committee, and/
or resirictive convenants will find the
requirements of this exemption
unsuitable.

In recognition of the fact that
developer control is unavoidable until
lots are sold, HUD has provided in the
Proposed Rule that a developer must
transfer control to all lot owners at or
before that point-in-time when the
developer no longer owns a majority of
total lots in, or planned for, the
subdivision, for the purposes of this
exemption. Relinquishment of developer
control must require affirmative action,
usually in the form of an election based
upon we vote per lot.

The developer may continue to
participate in the control of the
subdivision to the extent that lots
remain unsold. For example, a developer
who still owns thirty percent of the lot
inventory has a thirty percent voting
block on issues regarding the
subdivisions.

HUD has found acceptable those
instances where, during the initial stages
of development, the developer
appointed a governing body (panel,
commission, etc.) and subsequently all
lot owners elected and re-elected the
same individuals to administer
subdivision control.

To be enforceable, restrictions must
be part of a general plan of
development. Restrictions, whether
separately recorded or incorporated into
individual deeds, must be applied
uniformly to every applicable lot or
group of lots. To be considered
beneficial and enforceable, any
restriction or covenant that imposes an
assessment on lot owners must apply to

the developer on the same basis as other
lot owners.

(vi) Reservations contained in United
States land patents and similar Federal
grants or reservations are excepted from
the term "liens" but must be disclosed in
the “Intrastate Exemption Statement."

Many of the land patents by which
land west of the Mississippi River was
originally conveyed contain reservations
to the United States for minerals and
water rights-of-way for canals and
ditches. These reservations as well as
any other Federal grants or reservations
must be disclosed but are not
disqualifying factors,

(5) Prior to the sale the developer
discloses in a written statement (see
sample below) to the purchaser all liens,
reservations, taxes, assessments and
restrictions applicable to the lot
purchased. The developer must obtain a
written receipt from the purchaser
acknowledging that the statement
required by this subparagraph was
delivered.

Neither the statement nor the written
receipt have to be submitted to HUD,
but copies of the purchaser receipts and
should be available for review upon
demand by the Secretary of HUD or
designee. It is suggested that the
developer retain the purchaser receipts
for at least three years.

(6) The written statement (see sample
below) also includes good faith cost
estimates for providing electric, water,
sewer, gas and telephone service to the
lot. Estimates must include all costs
associated with obtaining the services.
For example, if private wells are the
water source, the estimate should
include the cost of the well, pump,
casing, etc. Likewise, if butane or
propane gas is used, the statement must
include the cost of installing a tank and

the per gallon cost.

The estimates for services applicable
to unsold lots must be updated every
two years or more frequently if the
developer has reason to believe that at
least a $100 increase or decrease for a
particular item has occurred. The dates
on which the estimates were made must
be included in the statement.

Effective state property reports or
disclosure statements containing all the
information required in the “Intrastate
Exemption Statement” may be used in
lieu of a separate statement. State
property reports which do not contain
all the information required in the
"Intrastate Exemption Statement"” may
be used only if they are supplemented
with the missing information.
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Sample Intrastate Exemption Statement
Intrastate Exemption Statement

Name of Developer
Address

Lot No.

Waler

s-ngne..

Blectric oso0sal

Telephone

W”MﬂuNMMDN
purchaser and the ho estmale was made )

Name of Subdivision

Location

Liens

(Prov}de a clear and concise listing of all
liens on the property. As used in this
stalement, liens are security interests such as
mortgages or deeds of trust, tax liens,
mechanics liens or judgments, Liens which

are acceplable for purposes of the exemption

are those which contain release provisions
for the individual lot purchased but only if
the contract of sale obligates the developer to
deliver a deed within 180 days and the
purchaser’s payments are held in an
independent escrow account until & deed is
delivered and, in the case of leases, liens
which are subordinate to the leasehold
interest and do not affect the lessee’s right to
enjoy or use the lot)

A chart similar to the following may
be used:

Reservations

(Disclose all easements and reservations
affecting the lots which are offered for sale.
The preceding narrative contains examples of
easements and reservations which are
acceptable,)

Toxes

(Provide sufficient information to enable a
purchaser to estimate the annual taxes due
on the lot purchased.)

Assessments

(Disclose all assessments, fees and dues
which have been imposed or may be
imposed, The list of assessments, fees and
dues must show the rates and amounts and
explain who has the authority for imposing
the listed assessments, fees and dues.)

Restrictions

(Recite verbatim all restrictions that apply
o the lots being offered. In the alternative,
he developer may attach a complete copy of
all restrictions affecting the lots. If the
restrictions do not appfy to all the lots in the
offering, the developer should specify which
lots are affected by the restrictions. In
1ddition, the developer should explain who
has the authority to enforce the restrictions
and indicate whether or not the restrictions
are recorded.)

Utility Cost Estimates

(Disclose a good faith estimate of the cost
to the purchaser of providing water, electric,
telephone, sewage disposal and gas service
to each lot offered under the exemption. The
estimate must include all costs associated
with obtaining the services.)

Adcbart similar to the following may be
J8ed. -

1 affirm that to the best of my knowledge
the above information is accurate and
complete.

DSignature of Developer or Authorized Agent)
e

tle

Purchaser’s Acknowledgment

(The developer must obtain a written
receipt from the purchaser acknowledging
that the purchaser received a written
statement(s) of all liens, reservations, taxes,
assessments and restrictions applicable to
the lot and good faith estimates of the cost of
providing electric, water, sewer, gas and
telephone service to the lot.)

The receipt may be in the following
form:

Sample Receipt

I acknowledge that I have received an
Intrastate Exemption Statement listing all
liens, reservations, taxes, assessments,
restrictions and estimates of utility costs
applicable to (identify the subdivision and its
location) from (name of developer). I have
made a personal on-the-lot inspection of
(identify the lot) which is the lot I am
interested in buying or leasing.

[{Signature of Purchaser)
ate)

(h) Metropolitan Statistical Area (MSA)
Exemption.—{Section 1403(b)(8), 15
U.S.C. 1702(b)(8) and 24 CFR 1710.13)

This section provides an exemption
for the sale or lease of lots in a
subdivision located in a Metropolitan
Statistical Area (MSA). The eligibility
criteria for the MSA Exemption is the
same as that of the Intrastate Exemption
with the following exceptions:

(1) The subdivision must have
contained fewer than 300 lots on and
since April 28, 1969 and continue at or
below that quantity in the future;

(2) The lot(s) must be located in a
MSA as defined and designated by the
U.S. Office of Management and Budget;

(3) The principal residence of each
purchaser must be within the same
MSA;

(4) Adverse claims which are
disqualifying for the Intrastate
Exemption are acceptable for the MSA
Exemption. The only requirement in this
regard is for the adverse claim to be
disclosed in the MSA Exemption
Statement, The party making the claim,
the basis of the claim and the property
aff;cted by the claim must be identified;
an

(5) Although the MSA exemption is
self-determining. a written affirmation
must be submitted by developers relying

on this exemption. The due date is
January 31 of each year. Failure to
submit the affirmations will disqualify
the subdivision for this exemption.

The written affirmation must be in the
following format:

Affirmation

Developer's Name
Developer's Address
Purchaser's Name(s)
Purchaser's Address(es) (including county) —
Name of Subdivision
Legal Description of Lot(s) Purchased ———

I hereby affirm that all of the requirements
of the MSA exemption as set forth in 15
U.S.C. 1702(b)(8) and 24 CFR 1710.13 have
been met in the sale or lease of the lot(s).

I also affirm that I submit to the jurisdiction
of the Interstate Land Sales Full Disclosure
Act with regard to the sale or lease cited
above.

ate .
?gigm:tuu of Developer or Authorized

ent
6qtle))

The sample Intrastate Exemption
Statement shown above may be used as
a guide in preparing the MSA Exemption
Statement. Simply substitute references
to the MSA Exemption in lieu of
references to the Intrastate Exemption
and add a provision for disclosure of
Adverse Claims after the discussion of
Restrictions and before the caption
Utility Cost Estimates.

Part VI—Regulatory Exemptions From
Registration Requiring No HUD
Determination—{24 CFR 1710.14)

(a) General. The Secretary of HUD
has established several regulatory
exemptions from the registration and
full disclosure requirements of the Act
(i.e., filing a Statement of Record and
furnishing a Property Report). These
exemptions are self-determining and do
not require a submission to HUD.

In order for a developer to qualify, the
eligibility criteria must be complied with
at all times. At the point-in-time when a
developer fails to comply with the
eligibility criteria, the exempt status
immediately ends. Furthermore, if there
are reasonable grounds to believe that
exemption under 24 CFR 1710.14 in a
particular case is not in the public
interest, the Secretary may then deny
further eligibility of an otherwise eligible
subdivision, site or lot for the exemption
after notice and an opportunity for
hearing. Proceedings under this
provision will follow the requirements
set forth in the regulations (24 CFR
1720,105, et seq.) and be patterned after
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the notice and time requirements of a
proceeding pursuant to 24 CFR
1710.45(b)(1).

If a sale meets any one of the
following requirements, it qualifies for
exemption from the registration and full
disclosure requirements of the Act.
However, qualifying sales must comply
with the anti-fraud provisions.

(b) Eligibility Requirements.—(1)
Inexpensive Lots {24 CFR 1710.14(a)(1)).
The sale or lease of a lot for less than
$100, including closing costs, is exempt
if the purchaser or lessee is not required
to purchase or lease more than one lot.
This exemption is available on a lot-by-
lot basis. The entire subdivision need
not qualify.

(2) Leases for Limiled Duration (24
CFR 1710.314(a)(2)). The lease of a lat for
a term of five years or less is exempt if
the terms of the lease do not obligate the
lessee to renew. This exemption is
available on a lot-by-lot basis. The
entire subdivision need not qualify.

The use of an arrangement which is
called a leas® but is tantamount to the
sale or lang-term lease of a lot would
not qualify for this exemption; i.e., a
lease with a large initial payment or
substantial payments over five years
and loken payments thereafter.

A five-year lease with an option lo
purchase or renew would be suspect for
eligibility under this exemption and may
or may not qualify depending on the
overall transaction. In these cases a
request for an Advisary Opinion is
strongly recommended.

(3) Lots Sold to Developers (24 CFR
1710.14(a)(3)). The sale or lease of lots to
a person who is engaged in a bona fide
land sales business is exempt. For a
fransaction to qualify for this exemption,
the purchaser must be a person who
plans to subsequently sell or lease the
lot(s) in the normal course of business.
The term “business” refers to an activity
of some continuity, regularity and
permanency, or means of livelihood. The
sale or lease of lots to an individual who
is buying the property for investment to
be sold at some unforeseeable time in
the future would not be exempt under
this provision. This exemption is
available on a lot-by-lot basis, although
most transactions would presumably
include more than one lot. The entire
subdivision need not qualify,

(4) Adjoining Lot (24 CFR
1710.14(a)(4)). The sale or lease of a lot
to a purchaser who owns the contiguous
lot which has a residential, commercial,
or industrial building on it is exempt.
This exemption permits a developer to
sell or lease unimproved lots to persons
wishing to enlarge the property on
which their home or business is located.

This exemption is available on a lot-by-
lot basis.

(5) Lot Sales to a Government (24 CFR
1710.14{a)(5)). The sale or lease of real
estate to a government or government
agency is exempt. This exemption is
available on a lot-by-lot basis, The
entire subdivision need not qualify.

(8) Sales of Leased Lots (24 CFR
1710.14(a)(6}). The sale of a lot or lots
which the purchaser has leased and on
which the purchaser has maintained his
or her primary residence for at least one
year is exempt. Typically, these sales
will occur in & mobile home subdivision.
This exemption is available on a lot-by-
lot basis. The entire subidivision need
not qualify.

(¢) Termination.—1f HUD has
reasonable grounds to believe that
exemption from registration in a
particular case is not in the public
interest, HUD may terminate the
exemption as to a subdivision eor to
particular lots in a subdivision.
Termination could be ordered only after
the developer is notified of HUD's
intention to lerminate and is afforded a
hearing opportunity. The basis for
termination will vary from case-to-case
but would indicate situations involving
unlawful sales practices by the
developer or its agents, insolvency or
adverse information about the lots or
the subdivision that should be disclosed
to purchasers.

Part Vii—Regulatory Exemption—HUD
Determination Required—{24 CFR
1710.16)

An Exemption Order is available for a
subdivision or certain lots in a
subdivision which technically do not’
comply with the eligibility requirements
of one of the other available
exemptions. However, to qualify for an
Exemption Order the offering must
substantially comply with the eligibility
requirements.

In evaluating the circumstances of an
Exemption Order request, HUD
examines the basic intent or rationale
and legislative history of the exemption
which the developer claims to
substantially meet. If the offering is not
consistent with the basic intent or
rationale, an Exemption Order will not
be issued even though some of the
technical requirements of that
exempltion are met.

Offerings that involve circumstances
which are equal to or better than the
technical requirements or which are
consistent with the basic intent of the
exemption will be judged to be in
substantial compliance and an
Exemption Order will be issued. It
should be noted that an Exemption
Order applies only to sales after the

date of the Order and has no retroactive
effect.

This is the only exemption which
requires submission of a request and a
determination by HUD before it is
effective. Developers wishing to request
an Exemption Order must submit the
information listed below.

{a) A detailed statement describing
how the proposed sales of lots meets or
substantially meets each of the
eligibility requirements of the exemption
which the developer claims to
substantially meet.

[b) A copy of the contract to be used.
The contract must:

(1) Specify the developer's and
purchaser’s responsibilities for
providing and maintaining roads, water
and sewer facilities and any existing or
promised amenities. If the developer is
not responsible for providing or
completing a particular service, the
contract should make it clear that itis
up to the buyer to make the necessary
arrangements for desired scrvices;

(2) Contain a good faith estimate of
the year in which the roads, water and
sewer facilities and promised amenities
will be completed;

(3) Contain a non-waivable provision.
giving the purchaser the opportunity to
revoke the contract until at least
midnight of the seventh calendar day
following the date the purchaser signed
the contract. If the purchaser is entitled
to a longer revocation period by
operation of state law, that period
becomes the Federal revocation period
and the contract must reflect the
requirements of the longer period; and

(4) Contain & provision which
obligates the developer to deliver a
warranty deed, or its equivalent under
local law, which at the time of delivery
is free from any monetary liens or
encumbrances, to the purchaser within
180 days of the date the purchaser
signed the sales contract.

(c) A plat of the entire subdivision
with the lots subject to the exemption
delineated.

(d) A description of how the lots have
been and will be promoted and to which

opulation cenlers the promotion has
geen and will be directed.

(e) Documentation to establish that
each purchaser or purchaser's spouse
will make an on-the-lot inspection of the
lot to be purchased before the contract
is signed.

(f) A filing fee of $250 in the form of a
certified check, cashier's check or postal
money order made payable to the U.S.

Treasury.

If, after an Exemption Order has been
issued, HUD has reasonable grounds to
believe that the exempt status of the
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subdivision or individual lots is not in
the public interest, the Exemption Order
may be terminated. Such an action
would be preceded by a notice giving
the developer an opportunity to request
a hearing on the allegations leading to
termination. For example, proceedings
may be initiated due to the apparent
omissions or misrepresentations in the
information upon which the Exemption
Order was based, the unethical conduct
of the developer or the developer's agent
or the presence of adverse conditions at
or about the real estate which should be
brought to the attention of purchasers by
way of a disclosure document.

Some examples of substantial
compliance are listed below. These are
examples only and presume that all
other applicable eligibility requirements
of the exemption are either fully met or
substantially met. It should be
remembered that substantial compliance
can occur with virtually any of the
twenty-two available exemptions.

(1) One of the eligibility requirements
for the Single-Family Residence
Exemption is that the lots be zoned
single-family residential or, in the
absence of a zoning ordinance,
restricted to single-family residence
development by enforceable covenants
or restrictions. As stated before, the
phrase “* * * in the absence of a zoning
ordinance * * *"{s interpreted in its
most literal sense. Therefore, the
existence of any zoning ordinance other
than single-family residence zoning is a
disqual';%ins factor for the exemption.

However, substantial compliance
would be considered if a different
zoning ordinance existed, e.g.,
agricultural, and the enforceable
covenants or restrictions limited
development to single-family residences.
On the other hand, the existence of
other types of zoning, e.g., industrial,
could not be considered substantially
equivalent to single-family zoning and
an Exemption Order would generally
not be issued even if the enforceable
covenants or restrictions limited
development to single-family residences.

In the first example—agricultural—it
is felt that the “intent test” would be
met since farming in the immediate
surrounding area would not necessarily
be adverse to single-family residences.
In the second example—industrial—the
“intent test” would not be met since the
permissible existence of factories in the
immediate surrounding area would not
be conducive to single-family
residences.

(2) Another eligibility requirement for
the Single-Family Residence Exemption
slates that, at the time of closing,
potable water, sanitary sewage disposal
and electricity must be extended to each
lot or the unit of local government must

be obligated to install these facilities
within 180 days following closing.

Substantial compliance with this
provision would be considered in those
cases where one or more of these
utilities is not available but the
developer has a contract with a publicly
regulated utility to install the facilities
within 180 days follwing closing or upon
demand of the purchaser.

Furthermore, substantial compliance
would be considered if the utility trunk
lines are “reasonably close" to the lots
instead of at each lot line. "Reasonably
close" has been defined by HUD to
mean being near enough that the cost to
fully extend the line to the lot{s) would
?ot exceed $300 plus normal hook-on

ees.

{3) An eligibility requirement for the
Intrastate Exemption is that the lot sold
must be free and clear of all liens,
encumbrances and adverse claims.
Mineral reservations have been deemed
to be acceptable so long as the
reservation does not include the right of
ingress or egress upon the property.

If the right of ingress or egress exists,
substantial compliance will be
considered if there are written
provisions from the owner(s) of the
mineral rights for compensating the lot
owner for loss of the use or enjoyment
of the property when such rights are
exercised.

Part VIlI—Advisory Opinion—
Secretary’s Opinion May Be
Requested—{24 CFR 1710.17)

(a) General. When it is not clear that
an offering is either exempt under the
self-determined statutory or regulatory
provisions or whether jurisdiction
exists, an Advisory Opinion may be
requested to clarify the situation. The
filing requirements are found in 24 CFR
171017 of the regulations and are
described in (b) and (c) below.

The material to be submitted with all
requests for Advisory Opinions is
described under (b) below. In most
cases, depending on the provision under
which an exemption is claimed,
additional documentation is needed
before an opinion can be given. Review
(c) below to determine what additional
documentation is customarily needed
before submitting a request.

HUD's Advisory Opinions are based
upon and limited to the representations
made by the developer. Therefore, if a
favorable Advisory Opinion is issued
based upon incomplete, improper or

incorrect representations, the Opinion
has no binding effect.
(b) Basic Requirements For

Submission. (1) A $250.00 filing fee in
form of a certified check, cashier's check
or postal money order made payable to
the U.S. Treasury.

(2) A comprehensive description of
the conditions and operations of the
offering. Specify the provision(s) of the
Act or regulations under which sales are
believed to be exempt or why there is
not jurisdiction.

(c) Additional Requirements For
Submission, Depending on the provision
under which an exemption is claimed, a
developer may be requireed to submit
additional information. Beginning with
the exemption under 24 CFR 1710,5(a) of
the regulations and ending with 24 CFR
1710.14, the additional information that
should be submitted with a request for
an Advisory Opinion is listed below. In
some cases, information or
documentation other than that specified
may be requested after a submission has
been reviewed by HUD.

(1) To obtain an Advisory Opinion
pertaining to 24 CFR 1710.5(a), submit a
plat of the subdivision. Submit a listing
of any other properties in which the
developer has an interest and the
geographic relationship of those
properties to the subdivision for which
the exemption is claimed. If other
properties are divided or proposed to be
divided, indicate the total number of lots
planned. Indicate those properties which
will be offered by the same sales
personnel or through the same =ales
office as the subdivision for which the
exemption is claimed. Describe how the
lots are marketed, i.e., who sells the lots,
how the lots are advertised, whether
prospective purchasers are referred
between subdivisions, etc.

(2) To obtain an Advisory Opinion
pertaining to 24 CFR 1710.5(b), submit a
copy of the contract of sale or lease.

(3) To obtain an Advisory Opinion
pertaining to 24 CFR 1710.5(c), describe
the security arrangement and submit a
copy of the evidence of indebtedness.

(4) To obtain an Advisory Opinion
pertaining to 24 CFR 1710.5(d), no
additional documentation is customarily
required to be submitted with the
request.

(5) To obtain an Advisory Opinion
pertaining to 24 CFR 1710.5(e), specify
the Government agency selling the
property and submit the enabling
legislation.

(8) To obtain an Advisory Opinion
pertaining to 24 CFR 1710.5(f), no
additional documentation is customarily
required to be submitted with the
request.

(7) To obtain an Advisory Opinion
pertaining to 24 CFR 1710.5(g), specify
the assurances that the purchaser or
lessee is engaged in the business of
building or is acquiring the real estate
for resale or lease to a builder.

(8) To obtain an Advisory Opinion
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pertaining to 24 CFR 1710.5(h), submit a
plat and supporting documentation,
including a copy of the instrument
containing the purchaser or lessee
affirmation and evidence of the zoning
or, in the absence of zoning. restrictive
covenants.

(9} To oblain an Advisary Opinion
pertaining to 24 CFR 1710.6. submit a
plat of the subdivision. In addition,
submil a listing of any other properties
in which the developer has an interest
and the geographic relationship of those
properties to the subdivision for which
the exemption is claimed. If other
properties are divided or proposed to be
divided, indicate the total number of lots
planned. Indicate those properties which
will be offered by the same sales
personnel or through the same sales
office as the subdivision for which the
exemption is claimed. Describe how the
lots are marketed, i.e., who sells the lots,
how the lots are advertised, whether
prospeclive purchasers are referred
between subdivisions, etc.

(10) To obtain an Advisory Opinion
pertaining to 24 CFR 1710.7. submit a list
of all lots sold under the same common
promotional plan since June 20, 1980.
(Review Part li(b) of these Guidelines
for an explanation of common
promotional plan.} Indicate the date of
each sale. State whether the developer
has been involved in the sale of any
other real estate since June 20, 1880 and
indicate how it is intended that future
sales will be restricted. >

(11) To obtain an Advisory Opinion
pertaining to 24 CFR 1710.8, submit a
plat of the site and list the name and"
geographic location of all other
properties in which the developer has an
interest, State the exten! of the
developer's interest.

(12) To obtain an Advisory Opinion
pertaining to 24 CFR 1710.9, submit a
plat of the subdivision with the acreage
of each lot clearly delineated. In
addition, substantiate that all lots
offered under the same common |
promotional plan are greater than 20
acres in size and have been that size
since April 29, 1969, Therefore, describe
all properties in which the developer has
an interest and the geographic
relationship of such properties to the
subdivision for which the exemption is
claimed. Indicate those properties which
will be offered by the same sales
personnel or through the same sales
office as the subdivision for which the
exemption is claimed. Describe how the
praperties are marketed. i.e., who sells
the lots, how the lots are advertised.
whether purchasers are referred
between subdivisions, etc.

(13) To obtain an Advisory Opinion
pertaining to 24 CFR 1710.10, address
each of the subdivision requirements

and the eight lot requirements as set
forth in Part IV{e) of these Guidelines.
Include a copy of the contract of sale
and a copy of the state or local minimum
standards. Describe the marketing and
promotion of the subdivision.

(14) To obtain an Advisory Opinion
pertaining to 24 CFR 171011, identify
who is selling the lot and who is selling
the mobile home. Submit a copy of the
contracts to be used.

(15) To obtain an Advisory Opinion
pertaining to 24 CFR 1710.12, submit a
copy of the contract of sale, the
Intrastate Exemption Statement, the
restrictive covenants, a statement of the
status of mineral right ownership and
the enabling document(s) of the Property
Owners' Association, if any. If sales
have been made since December 20,
1979, submit a list of such sales with the
purchaser’s name, address at the time of
sale, date of sale and lot number(s).

(16) Fo obtain an Advisory ion
pertaining to 24 CFR 1710.13, submit a
copy of the contract of sale, plat, and
MSA Exemption Statement. If sales
have been made, submit a list of such
sales with the purchaser's name,
address at the time of sale, date of sale
and lot number{s).

{17) To obtain an Advisory Opinion
pertaining to 24 CFR 1710.14{a)(1).
submit a copy of the proposed
promotional materials and the
documents to be used in the sale.

(18) To obtain an Advisory Opinion
pertaining to 24 CFR 1710.14{a)(2),
submit a copy of the lease and other
documentation relevant to the lease
transaction.

(18) To obtain an Advisory Opinion
pertaining to 24 CFR 1710.14(a)(3),
submit information to substantiate the
claim that the purchaser is in the land
sales business.

(20) To obtain an Advisory Opinion
pertaining to 24 CFR 1710.14(a)(4).
submit a map showing the lot on which
the purchaser owns a residential,
commercial or industrial building and
the lot to be purchased.

(21) To obtain an Advisory Opinion
pertaining to 24 CFR 1710.14(a)(5), name
the Government entity and submit a
copy of the legal document by which the
entity was created.

(22) To obtain an Advisory Opinion
pertaining to 24 CFR 1710.14(a)(8), state
the circumstances under which the
purchaser has lived on or will have lived
on the lo! for one year or more and
submit a copy of the lease or other
agreement entitling the other agreement
entitling the purchaser to occupy the lot.
State whether the purchaser is using the
lot as his or her pnmary residence.

Part IX—No Action Letter—{24 CFR
1710.18)

The availability of expanded

exemptions under the regulations has
resulted in the exemption of most
transactions which may previously have
warranted the issuance of a No-Action
Letter. Nevertheless, there may be
instances when one or more sales or
leases fall within the purview of the Act
but do not qualify for an exemption
although the circumstances of the sales
or leases may be such that no
affirmative action is needed to protect
the public interest and prospective
purchasers.

In such instances, a No-Action Letter
may be requested. The request should
include a thorough explanation of the
proposed transaction{s) and the facts
and supporting documentation
necessary to demonstrate that no
affirmative action is needed in the
particular situation. If a request for a
No-Action Letter is based upon a belief
that the offering is ineligible for an
exemption due to a minor technicality,
demonstrate how other provisions of the
particular exemption are met,

The issuance of a No-Action Letter will
not affect any right or remedy that the
purchaser may have under the Act,
including the right to rescind a contract
for a period of two years. A No-Action
Letter simply signifies that HUD will not
take any affirmative action to enforce
the Act or require registration. However,
the issuance of a No-Action Letter does
not preclude any future agency action
which may become necessary because
of new information or a change in the
circumstances.

HUD's No-Action Letters are based
upon and limited to representations
made by the developer. Therefore, if a
favorable No-Actlion Letter is issued
based upon incomplete, improper or
incorrect representations. the Letter has
no binding effect.

In no event will a No-Action Letter be
issued if the sale or lease has already
occurred.

There is no prescribed format for
requesting a No-Action Letter.
Therefore, the developer should
describe the circumstances as fully as
possible following a rule-of-thumb that
too much information is better than too
little. Upon review of the information
submitted, additional clarification may
be required to permit a final
determination.

(Public Law 90-448, 82 Stat. 476, 590; 15 US.C.
1701)

Dated: September 7, 1683,
Philip Abrams,
Assistant Secretary for Housing—Federal
Housing Comnmissianer.
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