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UNITED STATES INFORMATION
AGENCY

Culturally Significant Objects Imported
For Exhibition: Determination

AGENCY: United States Information
Agency.

ACTION: Modification of natice.

SUMMARY: The United States
Information Agency is modifying a
notice found at 45 FR 70936 (October 27,
1880) regarding immunity from judicial
seizure for the paintings of Edvard
Munch, on loan to the National Gallery,
by changing the final date of return of
the paintings to Oslo, Norway from
October, 1985 to April, 1989.

EFFECTIVE DATE: The modification is
effective August 3, 1983.

FOR FURTHER INFORMATION CONTACT:
Merry Lymn, Office of General Counsel,
United States Information Agency, 400
“C" Street, SW., Washington, D.C.
20547.

SUPPLEMENTARY INFORMATION: The
United States Information Agency is
modifying a notice published at 45 FR
70936 (October 27, 1980). The notice
rendered immune from judicial process
the paintings by the Norweglian Artist,
Edvard Munch, on loan to the National
Gallery. The exchanges of paintings
with the Munch Museum, Oslo, was
originally scheduled to terminate
October 1985. However, the last painting
is now scheduled to return to Oslo in
April 1989, Therefore, the determination
published in the Federal Register is
modified to reflect the change in dates.

Dated: July 28, 1983,

Jonathan W, Sloat,

General Counsel and Congressional Liaison,
United States Information Agency.

[FR Doc 83-20004 Flled B-3-83: 845 am)
BILLING COOE 3230-01-M

VETERANS ADMINISTRATION

Voluntary Service National Advisory
Committee; Meeting

The Veterans Administration gives
notice that the annual meeting of the
Veterans Administration Voluntary
Service National Advisory Committee,
comprised of 47 national voluntary
organizations and four associate
national voluntary organizations, will be
held at the Baltimore Hilton Hotel, 101
West Fayette Street, Baltimore,
Maryland on October 21 through 23,
1983,

Registration of the conferees and
orientation of new committee members
will be held beginning at 12:30 pm on
October 21, 1983. The committee will
officially convene with an Opening
Session at 9:00 am, October 22, in the
Francis Scott Key Room of the hotel and
will conclude at 12:00 noon on October
23, 1983,

The purposes of the meeting are to
instruct committee members and
organizational officials of the
obligations they have accepted for
volunteer recruitment, communications
and program interpretation, and to seek
the advice of the committee in further

developing volunteer participation in the
care and treatment of veteran patients
throughout the agency's nationwide
medical program.

Dated: July 28, 1863.

By direction of the Administrator.
Rosa Maria Fonlanez,
Comm ‘tee Management Officer.

[FR Doc 921076 Filed 5-2-83; 45 am)
BILLING CODE £320-01-M

Vetera s Administration Wage
Committee; Avallabllity of Annual
Report

Under section 10(d) of Pub. L. 92463
(Federal Advisory Commitiee Act)
notice is hereby given that the Annual
Report of the Veterans Administration
Wage Committee for calendar year 1982
has been issued.

The report summarizes activities of
the Committee on matters related to
wage surveys and pay schedules for
Federal prevailing rate employees. It is
available for public inspection at two
locations: Library of Congress, Serial
and Government Publications, Reading
Room, LM 133, Madison Building,
Washington, DC. 20540; and Veterans
Administration, Office of the Committee
Secretary, VA Wage Committee, Room
1108, 810 Vermont Avenue, NW.,
Washington, DC. 20420

Dated: July 25, 1983.

By direction of the Administrator.

Rosa Maria Fontanez,
Committee Management Officer.
[FR Doc: 83-21075 Flled #-2-83: 845 am)
BILLING CODE 8320-01-M
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Sunshine Act Meetings

Ths section of the FEDERAL REGISTER
containg notices of meetings published
under the “"Government in the Sunshine
Act” (Pub. L. 94-408) § USC.
5520(e)3).

CONTENTS

Commodity Credit Corporation............
Federal Maritime Commission.............
National Transportation Safety Board .,

mb@&ng

Raivroad Retirement Board .......cciiree

1

COMMODITY CREDIT CORPORATION

"FEDERAL REGISTER" CITATION OF
PREVIOUS ANNOUNCEMENT: 48 FR 33798,
July 25, 1983.

PREVIOUSLY ANNOUNCED TIME AND DATE
OF MEETING: 9:30 a.m., August 1,1883.

STaTus: Open.

MATTERS TO BE CONSIDERED:

1. Minutes of CCC Board Meeting on April
27, 1983,

2. Memorandum re: Alcohol Demonstration
Project

3. Memorandum re: Repart on No Net Cost
Tobacco Program.

4. Ratification re: Ratification of
tepurchase Offer on Credit Guarantees for
sdan,

5. Ratilication re: CZ-286, Resolution No,

0, Amendment 1, Commodities Available for
Pub. L. 480 During Fiscal Year 1983,

8. Memorandum re; Information
temorandum Concerning Updated Estimates
i Commodities Under Pub. L. 480 for Fiscal

Year 1983 [CZ-268, Resolution No. 20),

CONTACT PERSON FOR MORE INFORMATION:

Ray F. Voelkel, Secretary, Commodity
( edit Corporation, P.O. Box 2415, Room
3080, South Building, U.S, Department of

Agriculture, Washington, DC 20013;
telephone (202) 447-3451.

[S-1114-83 Filod 8-1-83; 348 pm|

BILLING CODE 3410-05-M

2

FEDERAL MARITIME COMMISSION

“FEDERAL REGISTER" CITATION OF
PREVIOUS ANNOUNCEMENT: 48 FR 34394,
July 28, 1983.
PREVIOUSLY ANNOUNCED TIME AND DATE
OF THE MEETING: 9 a.m., Augus! 3, 1983.
CHANGE IN THE MEETING: Addition of the
following item to the closed session:

3. Fifty-Mile Container Rules,
(S-1112-43 Filed 8-1-53% 1245 pm)
BILLING CODE 6730-01-M

3

NATIONAL TRANSPORTATION SAFETY
BOARD

[NM-83-18]

TIME AND DATE: 10 a.m., Wednesday,
August 10, 1983.

PLACE: NTSB Board Room, Eighth Floor,
800 Independence Ave. SW.,
Washington, D.C. 20594.

STATUS: Open,

MATTERS TO BE CONSIDERED:

1. Briefing by the Federal Highway
Administration on traffic barrier systems.

CONTACT PERSON FOR MORE
INFORMATION: Sharon Flemming (202)
382-6525.

August 1, 1984,

15-1111-83 Filed 6-1-83; 1245 pm)

BILLING CODE 4610-53-M

Federal Register
Vol. 48, No, 150

Wednesday, August 3. 1983

4

PAROLE COMMISSION

National Commissioners (the
Commissioners) presently maintaining
offices at Chevy Chase, Maryland
(Headquarters)

TIME AND DATE: 10 a.m., Wednesday,
August 3, 1883,

PLACE: Room 420-F, One North Park
Building, 5550 Friendship Blvd., Chevy
Chase, Maryland 20815.

$TATUS: Closed pursuant to a vote to be
taken at the beginning of the meeting.
MATTERS TO BE CONSIDERED: Referrals
from regional Commissioners of
approximately 7 cases in which inmates
of Federal prisons have applied for
parole or are contesting revocation of
parole or mandatory release.

CONTACT PERSON FOR MORE
INFORMATION: Linda Wines Marble,
Chief Case Analyst, National Appeals
Board, United States Parole Commission
(301) 492-5987.

[S-1113-83 Filed 8-1-8% 245 pm)

BILLING CODE 4410-01-M

5

RAILROAD RETIREMENY BOARD

“FEDERAL REGISTER" CITATION OF
PREVIOUS ANNOUNCEMENT: 438 FR 34572,
Friday, July 29, 1983,

TIME AND DATE: 10 a.m., August 4, 1983,

PLACE: Board's meeting room, eighth
floor, Headquarters Building, 844 Rush
Street, Chicago, Illinois 60611,
CHANGE IN THE MEETING: The meeting
scheduled for 10 a.m., August 4, is
hereby cancelled.

CONTACT PEASON FOR MORE
INFORMATION: Beatrice Exerski,
Secretary to the Board, COM No. 312
7514920, PTS No. 3874820,

|S<1110-83 Piled 8-1-8% 1131 am]

BILLING CODE 7505-01-M
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 95

PR Docket No. 82-84; RM-2943; RM~2972;
FCC 83-332)

Personal Radio Services; Update and
Codification of the General Mobile
Radio Service (GMRS) Rules

AGENCY: Federal Communjcations
Commission.

ACTION: Final rules.

suUMMARY: This Report and Order
amends Part 95, Subpart A of the
Commission's Rules in order to update
and codify the rules in the General
Mobile Radio Service (GMRS). This
action is necessary because the rules
governing the GMRS, which have
remained virtually unchanged since
1958, have been made obsolele by
advances in technology.

EFFECTIVE DATE: October 16, 1963,

FOR FURTHER INFORMATION CONTACT:

John |. Borkowski, Private Radio Bureau,

Washington, D.C. 20554, (202) 832-4964.
List of Subjects in 47 CFR Part 85
Radio.

Report and Order

In the matter of update and codification of
the General Mobile Radio Service (GMRS)
Rules; PR Docket No. 82-84, RM-2943, RM-
2072,

Adopted: July 14, 1983.

Released: july 28, 1083,

By the Commission.
Introduction

1. The Commission Is adopting this
Report and Order to update and codify
the General Mobile Radio Service
(CMRS) Rules, Part 85, Subpart A

Background

2. The rules governing the General
Mobile Radio Service have remained
virtually unchanged since 1958. During
these 25 years, advances in technology

have made many of these rules obsolete.

For instance, GMRS systems using
mobile relay stations have not been
adequately provided for in the rules
Such systems have been licensed
pursuant to policy decisions and staff
interpretations of broadly-worded rules,
These types of licensing procedures
have become unwieldy with the
continued growth of the General Mobile
Radio Service. During 1982, over 2,200

* The GMRS is a Part 85 Personal Radio Service
Formerly known as Class A Citizens Band, it is &
lund mobile service that utilizes UHF and is
available to the general public for personal or

buast icutions

new licenses were issued, over 600
licenses were modified and 200 licenses
were renewed.

3. Because of the need 10 update the
rules and to incorporate into them the
policies and interpretations pursuant to
which GMRS systems are presently
licensed, we adopted a Notice af
Proposed Rule Making, 47 FR 14178
(April 2, 1982), instituting this
proceeding.

Comments

4. We received more than 35
comments and reply comments in this
proceeding. Among others, commenters
included Corwin D. Moore, Ir. (Moore).
Uniden Corporation of America
(Uniden), the American Telephone and
Telegraph Company (AT&T), P, Randall
Knowles, Motorola, Inc., National
Capital REACT Incorporated and
REACT International.

5. AT&T, Motorola, Uniden and
Randolph B. Smith generally supported
the proposal. By and large, most of the
other commenters were in agreement
that some sort of GMRS codification
was necessary, but disagreed with
various matters of substance or form
with regard to this particular preposal.

Discussion
Organization and Format

6. The recodified rules were divided
into five major segments, each
addressed to the particular interest of
those persons needing to know them.

The major divisions were:

a. General Provisions (for all
interested parties);

b. Considerations when planning a
GMRS system (for system designers});

c. Applying for a GMRS license (for
applicants);

d. Managing a8 GMRS system {for
licensees); and

e. Operating a GMRS station {for
station operators).

7. Basic phrases were identified and
defined and were used consistently
throughout the proposed rules. This
eliminated the confusion that can resull
from using words like “operate”,
“control”, “transmit” and
“communicate” in different contexts and
with various nuances.

8. To further enhance their usability,
the rules were organized into more, but
smaller, rule sections. This type of
format was designed to minimize the
number of rules that are cast in long,
complex and multilayered subsections.
Also, it facilitates the finding ofa
particular requirement because of the
expanded Table of Contents.

9. Additionally, on the subjects of
construction on environmentally or

historically important land, antenna
height restrictions, and transfers of
control, we have rewritten the rules 1o
more closely corréspond with existing
rules or policies and practices and to
eliminate any possible contradictions
between the rules,

System Concept

10, We license GMRS “systems”
composed of at least one station
operalor and one mobile station.
Various types of land stations (base
stations, mobile relaystations, contra!
slations and fixed stations) could, but
need not be, part of a system. The use of
voice-only paging receivers is also
permitted in 8 CMRS system.

11. Some comments guestioned
whether the system concept was an
appropriate licensing mechanism for the

GMRS, indicating that the belween-

licensee communications typical in he
GMRS militate against its use. In the
case of these proposed rules, “system”
is & convenient term used to minimize
the number of licenses issued for
stations and to bring & wide array of
often separately licensed facilities under
the umbrella of one license for the
person seeking to operate them. The
term “system”, as used in these rules,

~ does not prohibit inter-license

communications or relegate them to
secondary status.

12, Our present policy neither requires
@ base station for a system nor requires
that a base station limit its
communications to mobile station units
in the same CMRS system. We have
codified this policy in the final rules

Procedural Objections

13. The majority of commenters
indicated that they felt that this
proceeding proposed substantive
changes to the GMRS rules without
adequate identification, discussion or
justification, As we have already
discussed, the purpose of initiating this
proceeding was to codify the GMRS
rules and the evolving interpretations
and policies relating to thése rules as
they developed since 1958. The present
rules are very broadly worded and often
partially or wholly inapplicable to%tate:
of-the-art technology. This has
prevented a common understanding of
the nature of the GMRS, the method of
applying for a GMRS license, and the
operating rules in the GMRS.

14. The fact that many commenters
singled out various of the proposed rules
as substantive changes confirms tha!
our existing GMRS rules, having been
subject to decades of interpretation and
often stretched to accommodale new
technology, were overbroad and not
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completely applicable to the nature of
the GMRS as it exists today.* The
proposal codifies the rules in a manner
generally consistent with the policies
and the interpretations we have applied
lo the existing rules over time.

40 Mile Limit

15. In an effort to recodify present
§ 95.57(b), limiting & single applicant in
a given area to ane frequency unless the
applicant can demonstrate need for a
second frequency, we proposed to
define the “given area” as a circle, 40
miles in diameter, ceatered npon @ poial.
The comments generally objected to
limiting the definition of "given area,"
previously undefined, to specified
paramelers,

16. We are therefore adopting & more
straightiorward rule directly
accomplishing our objective: to
encourage sharing of a limited number
of CMRS frequencies by allowing an
entity to have only one GMRS system in
4 given area with base armobile relay
stations capable of affecting many
CMRS licensees by using higher power
or greater renge. The rule we are
adopting will prohibit an entity from
having a base station or a mobile relay
station in one GMRS system within 64.4
kilometers (40 miles) of a base station or
a mobile relay station in another GMRS
system licensed lo the same entity.
Multi-frequency Systems

17. Present rules limit frequency
assignment to a singie frequency for a
single applicant in a given area, bul
permit ussignment of an additional
Irequency i it is conclusively
demonstraled that it is essential to the
operation proposed. We proposed to
continue to Timit channel assignment 1o
4 single channel or channel pair per
system, but to require an applican! 1o

Dlain a waiver of this standard for
assignment of a second channel or
channed pair. AT&T and Moore favored
retention of our rules in their preseal
torm. We estimate that ten to fifteen
percent of all GMRS licensees have

more tnan one channel or channel pair
i 4 system, A waiver standard would
be inappropriate for such a volume of
l'cense grants. Therefore based vpon the
tomments, we will retain rules allowing
an applicant 1o obtain a second channe)
or channe! pair in a GMRS system upon
4 satisfactory showing that the applicant
fequires it for operation of the system.

"_ For example, many comments inicuted that the

YWOT measurement roquirements proposed
tanstituted dransatically incressod burdens over
“hel i presently required. in fact. withou! speliing
! Mieasurement mothods, our preseat rules. in

it form, have exacily the same requircmants.
o, £, 47 CFR 05.55(bJ(1).

Points of Communication

18, The recodified rules prohibit
communications between base stations,
retain restrictions on fixed stations in.or
near large urban areas, and retain
restrictions on the operation of control
stations in large urban areas. Many of
the commenters wanted the ability to
engage in base-lo-base communications.
Moaore opposed such communications as
antithetical to an essentially mobile
service.

18. The recodified rules also updated
the existing list of large urban areas by
referepcing the 1980 census rathgr than
the 1980 census. Some commentd
opposed this, because it resulted in an
increase in the number of large urban
areas under the proposed rules.

20. We are retaining the 200,000
population cutoff for large urban areas
as a reasonable indication of the
availability of other point-to-point
services. We are also retaining use of
updated 1980 census statistics as
essential to making an unambiguous
determination of which areas of
popuiation constitute large urban areas.
Finally, we are retaining the prohibition
on base-lo-base communications.

Control

21. In proposed § 95.173(b) we
attempted to codify control of a GMRS
slation in terms of starting
transmissions, listening to
comumunications, and stopping
transmissions wpon their completion or
upon the likelthood of a rule violation.
Some commepters felt that a broader
definition of control was needed in
order to cover a variety of possible
circumstances. We are therefore
incloding certain languasge advanced by
Moore in this subparagraph.

Identification.

22. We proposed to relax station
identification requirements in the CMRS
by permitting & station that is
transmitting 1o identify with any call
sign in the same system, rather than
with only its assigned cail sign, in order
to facilitate use of 4 system call sign for
each station within the system. In |
response 1o comments the rules have
been modified to allow a station to
identily with only its own assigned czll
sign or the call sign of its GMHES system.

28. Other comments indicated that we
had imposed new identification
requirements by failure to include the
provisions of present § 85.71(c){1),
allowing a'mobile relay station not to
identify its transmissions if it
automatically retransmits another
station which identifies properly.
Deletion of this exemption was

inadvertent: it will be added as new
§ 95.119(e}.

24, Finally, some comments pointed
out that since any number of mobile
units could make up 8 mabile station
under the proposed rules, a requirement
that a mobile station identify might not
be construed as a requirement that each
mobile unit identify when transmitting
communications. Our intention was to
require every unit to identify when
transmitling communications, and the
rules we are herein adopting have been
revised to make this clear.

Subaudible Tones

25. In response to two petitions for
rule making, RM-2943 from Randolph B.
Smith and RM-2972 from the California
Mobile Radio Association [now the
National Mobile Radio Association), we
proposed designating 250 Hertz {instead
of the current 150 Hertz) as the upper
frequency limit of a subaudible tone. In
response to comments that urged us to
accommodate industry standards, we
are adopting rules that include an upper
frequency limit of 300 Hz for subaudible

tones.
Simpiex and Duplex Operation

28. The recodified rules permit
simplex, duplex, or combination
simplex-duplex systems. As proposed,
the recodified rules, prohibited crass-
channel communications in the GMRS.
The comments indicated that this would
prohibit an existing practice whereby
users authorized only one frequency
have been able to communicate with
other users in the GMRS authorized on
another freguency by using each of their
transmitters in combination with
receivers monitoring the other station's
transmissions, in what the comments
characterized as a split-simplex mode of
operation.

27. Communications of this nature are
necessarily between two separate
channels. It is our view that such
operation is a type of simplex operation
and does not require creation of a new
mode of operation in the codified rules,
We are deleting the proposed cross-
channel prohibitions to permit this type
of simplex operation.

28. Existing rules in the CMRS
(specifically §§ 85.61(c) and 85.101(a)(3))
authorize cross-service communications
between GMRS stations and stations in
other radio services except for amateur
radio stations, unlicensed stations, and
foreign stations. We proposed to
prohibit all cross-service GMRS
communication. However, in response to
comments, we are retaining rules,
permitting GMRS ‘stations to engage in
cross-service communications with
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stations in other radio services excep!t
for amateur radio stations, unlicensed
stations and foreign stations.

Transient Use

29, We are adopting proposed rules
that prohibit one GMRS licensee from
contacting another GMRS licensee
through the use of a third GMRS
licensee’s mobile relay station, even if
the licensee of the GMRS mobile relay
station were to give oral permission to
do so. Some comments indicate that this
is a common practice in the service
today and should not be prohibited.
Nonetheless, we have never interpreted
§ 95.65 to allow a licensee of a mobile
relay station in the GMRS the authority
to make such a station available for
general use by others in the service with
only oral permission.

Unnecessary or Burdensome Rules

30. We proposed 1o eliminate the
requirement in Section 95.67(a)
specifying that there must be a written
agreement between the licensee and a
telephone answering service if a
transmitter is to be installed on the
premises of a telephone answering
service. That arrangement, we indicated,
could be worked out by the parties
themselves.

31. We glso proposed to delete the
notice requirements of Section 95.73(b)
(Mobile operation area change
exceeding 7 days) and Section 95.77(c)
(use of the station for civil defense
communications). These proposed
changes were intended to relieve GMRS
licensees from requirements which
served no real purpose. We have
retained these proposed changes in the
final rules,

32. In addition, we proposed to delete
certain rule sections relating to defective
applications, amendment and dismissal
of applications, and grants of
applications in part because they deal
with procedural matters adequately
covered in Part 1 of the Commission’s
Rules. However, many of the
commenters were of the view that the
mechanism of a grant of an application
in part should be explained within the
CMRS rules. Thus, while deleting the
other procedural rules mentioned above,
we are reinstating a rule relating to
grants of applications in part as new
§ 95.71(d).

One-Way Communications

33. Recodified § 95.185(a)(13) in the
Notice generally prohibited one-way
communications with certain limited
exceptions. By and large the comments
stated that such a blanket prohibition
conflicted with allowing any sort of
paging and might be construed as

potentially conflicting with other sorts of
communications (such as split simplex/
half-duplex). We have decided to drop
this general prohibition of one-way
communications in the final rules, and,
instead, to specifically list a limited
number of impermissible one-way
communications (e.g., tone-only paging,
public address systems, broadcast, and
continuous (undirected)
communications).

Frequencies

34. Certain GMRS stations operating
on frequencies other than those listed in
§ 95.29 of the appended final rules have
been grandfathered into the existing
rules and were not providad for in the
proposed rules. Accordingly, present
§ 95.55(b)(2) has been added to the final
rules as new § 95.29(d).

Shared Use

35. Present GMRS rules provide for
the non-profit cooperative shared use of
a GMRS radio station. Additionally, for
the past ten years or so we have been
issuing licenses for GMRS systems
sharing common transmitting equipment.
Although, the present rules do not
prohibit the sharing of common
transmitting equipment by more than
one GMRS system, neither do they
address the validity of the practice,
which is called “multiple licensing."

36. It is for this reason that we are
adopting codified rules recognizing both
current types of sharing in the GMRS,
namely: (1) Non-profit cooperative
shared use of a radio station in the
GMRS, and (2) multiple licensing of
radio transmitting equipment in the
GMRS. The rules we are adopting codify
current policy and practice with regard
to the licensing of cooperatively shared
GMRS systems and the multiple
licensing of radio transmitting
equipment in the GMRS.

Access to Transmitting Equipment

37. The rules we are adopting require
that a licensee have access to all
transmitting equipment. They also
include such a requirement for multiply-
licensed transmitters. Concern was
expressed that in the case of multiply-
licensed transmitters each licensee
would be required to have a key to the
building on which an antenna was
mounted and to the rooftop location of
the antenna on the building. This is not
the intent of the rule. In a fashion
analogous to the sharing of an antenna
structure in the private land mobile
services for which each licensee has
lighting and maintenance responsibility,
we will permit the licensees in a GMRS
multiple licensing arrangement to select
one of their number to have primary

access responsibility (c.f. § 94.441). Seo,
e.g., Report and Order, Docket No.
18921, 47 FR 19527, 19536 (May 6, 1982).

Interconnection

38. We emphasize that the general
rule in the GMRS is that interconnection
to the public switched telephone
network is prohibited.? The only
exception to this rule had been some
interconnection arrangements made
before October 18, 1978. Authorization
for these grandfathered interconnection
arrangements was valid only for the
balance of the license terms of their
respective systems. The last of these
licenses will have expired on or before
October 16, 1983,

Interference

39. The comment indicated that the
proposed rules did not adequately
incorporate certain existing provisions
designed to minimize interference, For
this reason, we have added a portion of
new § 95.131(c) to correspond to existing
§ 95.115; a portion of new § 95.119(d)(2)
to correspond to existing § 95.71{d)(4);
and portions of new§ 95.7 and
§ 95.173(b).

Proposals Outside the Scope of This
Praceeding

40. Certain proposals were made by
various commenters suggesting changes
in the existing rules and policies for the
GMRS. Issues of this nature include: (1)
Whether the present nature of the
service (for both personal and business
communications) should be changed to
permit only personal or only business
communications; (2) whether licensing
fees should be introduced in the GMRS:
(3) More's proposal to delineate all 4562
MHz frequencies as primary, and to
reserve all 467 MHz frequencies for
mobile relay station access and control;
(4) Uniden's inclusion in its comments of
other petitions for rule making that it
has submitted; (5) Motorbla's and
AT&T's proposals to relax prohibitions
on non-voice communications in the
GMRS; and (6) Motorola’s proposal tha!
we permil tone-only paging in the
GMRS.

41. Our purpose here is to codify the
existing rules as interpreted over the
last twenty-five years in the GMRS.
Proposals by commenters suggesting
various substantive changes in the
nature of the CMRS have not been
considered and are not properly
considered in the context of this

*We do not view remote control of a transmi!tes
by wireline control link as such an interconnection
See, e.8., 47 CFR 80.7 (definition of Interconnection)
Remote control of a transmitter by wireline contrel
link is permitted.
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proceeding. All such issues are beyond
the scope of this proceeding.

Conclusion

42. For all of the reasons stated above,
we consider that it is necessary o
codify the rules in the General Mobile
Radio Service to reflect long-stending
policies and interpretations of existing
rules in order to promote a common
understanding of the existing GMRS

rules by licensees, prospective licensees,

the general public and Commission
personnel. Accordingly, we are adopting
codified GMRS rules as shown in the
Appendix attached hereto,

Regulatory Flexibility

43, We certified in the Notice of
Proposed Rule Making in this
proceeding that the rules we are
adopting would not have a significant
economic impact on a substantial
number of small entities. The actions
taken in this proceeding merely update
present rule provisions, codify existing
policies by incorporating them into the
rules, and make compliance with
requirements less burdensome for users.
The Chief Counsel for Advocacy of the
Small Business Administration has been
notified.
Ordering Clauses

44. Accordingly, it is ordered, effective
October 16, 1983, that 47 CFR Part 95 is
amended as shown in the Appendix
attached hereto (in the interest of
clarity, we have set forth new Subpart A
of Part 95 in'the Appendix inits
entirely). The autharity for this action is
found in sections 4{i) and 303 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154{i) and 308.

45. 1t is further ordered that this
proceeding is terminated.

46. For further information concerning
this document, contact john J.
Borkowski (202) 832-4964.
(Secs. 4, 303, 48 stat., as amended, 1066, 1082;
47 US.C. 154, 303)
Federal Communications Commission.
Willlam . Tricarico,

Seq retary.

Appendix

PART 95—PERSONAL RADIO
SERVICES

Subpart A of Part 95 of the
gommission'a Rules, 47 CFR Part 95,
Subpart A, is revised 1o read as follows:

Subpart A—General Moblile Radio Service
(GMRS)

Ganeral Provisions
Sec

9.1 The General Mobile Radio Service
(GMRS),

-

Sec.
953 License required.
855 License eligibility.

95,7 Channel sharing.

Considerations When Planning 8 GMRS

Systom

95.21 GMRS system description.

95.23 Mobile station description.

8525 Land sation description.

9527 Paging receiver description.

95.20 Channots available.

9531 Overlap of GMRS systems.

95,33 Cooperative use of radio stations in
the GMRS.

9535 Multiple licensing of radio
transmitting equipment in the GMRS.

95.97 Considerations near the Canadian
border.

95.39 Considerations near FCC monitoring
stations.

9541 Considerations in the National Radio
Quiet Zone.

9543 Considerations on environmentally or
historically important land.

9545 Considerations on Department of
Defense land.

9547 Considerations in large urban areas.

9549 Considerations near large urban
areas,

9551 Antenna height.

95.53 Mobhile station communication points,

95.55 Base station communication points.

95,57 Mohile relay stetion communication

18,
95.59 Control station communication points.
95.61 Fixed station communication points.

Applying for a GMRS System Licenso

9571 Applying for a new or modified
license.

95,73 System licensing.

95,75 Basic information.

95,77 Additional information for GMRS
systems with four or more land ststions.

85.79 Additional information for stations in
the National Radio Quiet Zone,

95.81 Additional information for stations on
environmentally or historically important
land.

95.83 Additional information for stations
with antennas higher than normally
sllowed.

0585 Additional information for stations
near United States borders.

95.87 Signature.

95.89 Renewing a license,

Managing a GMRS System

95,101 What the license authorizes.

95103 Licensee duties.

95.105 License term.

95.107 Keeping the license.

95100 License not transferable,

95111 Transfer of control of a corporation.

95113 System records,

851215 Station Inspection.

95117 Where to contact the FCC,

95119 Station identification.

95.121 Transmitting channel.

95.123 'Sharing a station or sharing
equipment.

95.125 Station control point.

95.127 Controlling a station from a remote
point,

95,120 Station equipment.

95131 Servicing station transmitters,

95133 Modification to station transmitters.

Sec.

95.135
95.137
95.139

Transmitter power limits.

Moving a small control station.

Adding a small control station,

95141 Interconnection.

95.143 Managing a GMRS system in an
emergency.

Operating a GMRS Station

95.171 Station operator at control point.

95,173 Station operator duties,

85175 Cooperation in sharing the assigned
channel.

95177 Responsibility for station operator’s
communications,

95178 Individuals eligible to be station
operators.

95181 Permissible communications.

Appendixes

Appendix A—Making a Control Station
Power Test

Appendix B—Where the Large Urban Areas
are Located

Subpart A—General Mobile Radio
Service (GMRAS)

General Provisions

§95.1 The General Mobile Radio Service
(GMRS).

The GMRS is a land mobile radio
service available to eligibles and
intended primarily for short-distance
two-way personal and business
communications. Each licensee manages
a system consisting of one or more
stations. Individual licensees and
members of their families (see § 95.179)
may use the system to exchange
personal and business communications.
All other licensees may use the system
to exchange business communications
only. ;

§95.3 License required.

(a) An entity must obtain a /icense (a
written authorization from the FCC for a
GMRS system or for a station in a
GMRS system) before transmitting on
any stations in the GMRS at any poiat (a
geographic location) within or over the
territorial limits of any area where radio
services are regulated by the FCC.

(b) An entity may obtain a license for
a station in the GMRS only if the station
is part of the entity’s GMRS system.

(c) Before an individual may be a
station operator in a GMRS system, that
individual must either:

(1) Hold the license for the GMRS
system; or

(2) Have permission to be a station
operator from the licensee of the GMRS
system. (Only certain individuals may
receive such permission from the
licensee (see § 95.179).)

§95.5 License eligibility.

(a) An entity is eligible to obtain a
license if:
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(1) The enbity is:

I (2) And the enbity s not: A

) An indwvidusl 18 yoars of | () A foreign govermment,

0 A reprosontatve of o
foresgn govermenent, or,

—| (W) A Federal Gowernment
apency.

(b) An agency such as a civil defense
agency authorized by a state, territorial
or local government unit is eligible to
obtain 8 GMRS license.

(c) A corporate division or subsidiary
is eligible for its own license only if it is
separately incorporated.,

§95.7 Channel sharing.

(a) Channels or channel pairs
assigned to GMRS systems are available
only on a shared basis and will not be
assigned for the exclusive use of any
licensee. All applicants and licensees
shall cooperate in the selection and use
of channels and channel pairs in order
to reduce interference and to make the
mos! effective use of the authorized
facilities.

(b} Licensees of GMRS systems
suffering or causing harmful interference
@re expected to cooperate and resolve
this problem by mutually satisfactory
arrangements, If the licensees are
unable to do so, the FCC may impose
restrictions including specifying the
transmitter power, antenna height, or
area or hours of operation of the
stations concerned. Further, the use of
any frequency at a given geographical
location may be denied when, in the
judgment of the FCC, its use in that
location is not in the public interest; the
use of any channel or channel pair may
be restricted as to specified
geographical areas, maximum power, or
other operating conditions (see
§ 95.71(d)).

Considerations When Planning a GMRS
System

§95.21 GMRS system description.

(a) A GMRS system is one or more
transmitting units used by station
operators o communicate messages. A
GMRS syslem is comprised of:

(1) One or more station operators;

(2) One mobile station consisting of
one or more mobile units (see § 95.23);

(3) One or more land stations
(optional); and

{4) Paging receivers (optional).

(b) In certain areas, point-to-point
GMRS systems may be comprised of
fixed stations only (see § 95.47, § 05.49
and § 95.81).

{¢] A GMRS system may be operated
in:

(1) Simplex mode. (Only one station
operator can speak at a time.)

(2) Duplex mode. [Two station
operators can speak al the same time,
One or more stations transmit on one
channel. The other station(s) transmit(s)
on the channel pair counterpart.)

(8) A combined simplex-duplex mode.
(E.g., & mobile relay system with mobile
units operating in simplex mode on a
channel pair.)

§95.23 Mobile station description.

(&) A mabile station is one or more
units which transmit while moving or
during temporary stops at unspecified
points.

{(b) A mobile station unit may transmit
from any point within or over any areas
where radio services are regulated by
the FCC except where additional
restrictions apply.

{c} A mobile station unit may transmit
from an aircraft or ship, with the
caplain's permission, which is:

(1) Within or over any area where
radio services are regulated by the FCC
except where additional restrictions
apply: and

{2} On or over international waters, if
the unit is transmitting from an aircraft
or ship of United States registry.

(d) A mobile station unit must not
transmit from points within or over the
territorial limits of any area where radio
services are regulated only by:

(1) A foreign government; or

(2) A United States government
agency other than the FCC,

§95.25 Land station description.

(a) A land station is a unit which
transmits only from:

(1) An exact point as shown on the
license; or

(2) An unspecified point within an
operating area (an area within a circle
centered on a point chosen by the
applicant) as shown on the license, for a
temporary period (one year or less).

(b) The point from which every land
station transmits must be within an area
where radio services are regulated by
the FCC,

(c) Each land station is classified
according to its communications points
(the other stations or paging receivers to
which the station operator
communicates messages). There are four
land station classes:

(1) Base station (see § 95.55);

{2) Mobile relay station (see § 95.57);

(3) Control station {see § 85.59); and

(4) Fixed station (see § 85.61),

(d] A small conlrol station is any
control station which:

{1) Has an antenna no more than 6.1
melers (20 feet) above the ground or

above the building or tree on which it is
mounted (see § 95.51); and

(2) Is:

(i) South of Line A or west of Line C
(see § 95.37); or

(ii) North of Line A or east of Line C,
and the station transmits with less than
5 watts effective radiated power.

(e) A land station may be licensed to
transmit as more than one station class
(Example: A land station is licensed as
both a base station and a control staton.
When it is transmitting as a base station
its communication points are those of a
base station (see § 95.55), When it is
transmitting as a control station its
communication points are those of a
control station (see § 95.59).)

§95.27 Paging recelver description.

A paging receiver is a unit capable of
receiving the radio signals from a base
station for the bearer to hear a poge
(someone's name or other identifier said
in order to find, summon or notify him/
her) spoken by the base station
operator,

§95.29 Channels avaitable.

(&) The applicant for a GMRS system
must select the channel or channel pair
for the stations in the proposed system
(see § 95.75(c)) from the following lists.

(1) For a base station, mobile relay
station, fixed station, or mobile station
462 MHz (Megahertz) channels: 462.550,
462.575, 462.600, 462.625, 462.650, 462.675,
462.700, 462.725,

(2) For a mobile station, control
station, or fixed station in a duplex
system: 467 MHz (Megahertz) channels:
467.550, 467.575, 467 800, 487.625, 467.650,
467,675, 467.700, 467.725.

(b) The FCC will normally assign only
one channel or one channe! pair (one
462 MHz channel and its counterpart 467
MHz channel, spaced 5 megahertz apar!)
to stations in a GMRS system intended
for simplex operation. An‘additional
channel will be considered only upon a
satisfactory showing that the applicant
requires if for operation of the system.

(¢) The FCC will normally assign only
one channel pair to stations in a GMRS
system intended for duplex operation.
{An example of a channel pair is
channel 462.600 MHz and channel
467,600 MHz.) An additional channe!
pair will be considered only upon a
satisfactory showing that the applican!
requires it for operation of the system

(d) Fixed stations authorized before
March 18, 1868, located 100 or more
miles from the geographic center of
urbanized areas of 200,000 or more
population as defined in the U.S. Census
of Population, 1960, Vol. 1, Table 23,
page 50 which are authorized to operate
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on frequencies other than those listed in
paragraph (&) of this seclion may
continue 1o operate on the originally
assigned frequencies provided that they
cause no interference to the operation of
stations in any of the Part 90 private

land mobile radio services.

§85.31 Overlap of GMRS systems.

An entity may not have a base station
or a mobile relay station for that entity's
CGMRS system within 64.4 kilometers (40
miles) of a base station or & maobile relay
station for another GMRS system
licensed to the same entity.

§95.33 Cooperative use of radio stations
in the GMRS.

(a) Licensees (a licensee is the entity
to which the license is issued) of radio
slations in the GMRS may share the use
of their stations with other entities
eligible in the GMRS, subject to the
following conditions and limitations.

(1) The station to be shared must be
individually owned by the licensee,
jointly owned by the participants and
the licensee, leased individually by the
licensee, or leased jointly by the
participants and the licensee.

(2) The licensee must maintain access
to and control over all stations
authorized under its license.

(3) A station may be shared only:

(i) Without charge;

(i) On a non-profit basis, with
contributions to capital and operating
expenses including the cost of mobile
stations and paging receivers prorated
equitably among all participants; or

(iii) On a reciprocal basis, i.e., use of
one licensee's stations for the use of
enother licensee’s stations without
charge for either capital or operating
expenses,

(4) All sharing arrangements must be
conducted in accordance with a written
greement to be kept as part of the
station records.

(b} Participants in a cooperatively
shared GMRS mobile relay or base
station may obtain a license for their
own mobile station(s), provided that the
licensee of the shared GMRS station
consents in writing to the issuance of
such authorization.

$95.35  Multiple licensing of radio
""flmltung equipment in the GMRS.

_Two or more persons licensed in the
CMRS may use the same transmitting
“quipment under the following terms
and conditions:

(a) Each licensee complies with the
8eneral operating requirements set out
:235 85.171 through 95.181 of the rules;

(b] Each licensee must have access to

the transmitter for which the licensee is
authorized.

§95.37 Considerations near the Canadian
border.

The United States and the
Government of Canada coordinate
channel assignments to certain radio
stations in areas along their common
borders north of Line A and east of Line
C. (See § 1.955 of the FCC Rules,)

§85.39 Considerations near FCC
monitoring stations.

The FCC may impose additional
restrictions on a land station in 8 GMRS
system if it is at a point within 4.8
kilometers (3 miles) of an FCC
monitoring station and the station's
transmissions degrade, obstruct or
repeatedly interrupt the operation of the
monitaring station. (Before applying for
a license to put a land station at such a
point, or before applying to change
anything in a station already licensed
for such a point, the FCC should be
consulted (see § 95.117(c).)

§95.41 Considerations in the National
Radio Quiet Zone.

(a) The FCC may impose additional
restrictions on a land station in a
proposed GMRS system, or on one in a
GMRS system proposed for
modification, if the station is proposed
for or located at a point within the
National Radio Quiet Zone (an area
within the States of Maryland, Virginia
and West Virginia), The Zone is the area
bounded by:

(1) 39°15’ N. on the North;

(2) 78°30° W. on the East;

(3) 37'30° N. on the South; and

(4) 80"30° W. on the West.

{b) When applying for a license to put
a land station at a point in the National
Radio Quiet Zone, or when applying to
change certain details in a station
already licensed for such a point, the
applicant must send a notice to the
National Radio Astronomy Observatory
(see. § 95.79).

(c) Restrictions may be imposed if the
National Radio Astronomy Observatory
files an objection with the FCC within 20
days after the application is filed with
the FCC.

§95.43 Considerations on
environmentally or historicaily important
land.

An application for a GMRS system
which includes a land station at a point
on environmentally or historically
important land (land located in areas
specified in § 1.1305{a)(6) of the FCC
Rules or land significant in American
histary, architecture or culture)
constitutes a major action as defined in
§ 1.1305 of the Commission’s rules, and
must be accompanied by specified
statements (see § 95.81).

§95.45 Considerations on Department of
Defense land.

The Department of Defense may
impose additional restrictions on a
station transmitting on its land. (Before
applying to place or modify a station at
such a point, an applicant should
consult with the commanding officer in
charge of the land.)

§95.47 Considerations In large urban
sreas.

(a) No fixed station may be at any
point within & large urban area.

(b) A control station at a point within
a large urban area must have:

(1) A directional antenna (at least 15
decibel front-to-back ratio); and

(2) No more transmitter power than
determined by & control station power
test (a test to determine the appropriate
transmitter power [see Appendix A)).

(c) Where these Rules use the term
large urban area, it means a circular
region extending out 121 kilometers (75
miles) in all directions around the
geographic center of certain cities.

(d) The large urban areas and their
geographic centers are shown in
Appendix B.

{e) Control stations and fixed stations
authorized before October 186, 1983
located beyond 121 kilometers {75 miles)
of the geographic center of urbanized
areas of 200,000 or more population as
defined in the U.S. Census of Population,
1960, Vol. 1, table 23, page 50, are not
subject to d)e restrictions of this rule
section.

§95.49 Considerations near large urban
arcas.

{a) A fixed station at a point near a
large urban area must have:

(1) A directional antenna (at least 15
decibel front-to-back ratio); and

(2) No more than 15 watts transmitter
power output.

(b) Where these Rules use the term
near a large urban area, it means the
region within a circular band around a
large urban area. The band is 40
kilometers (25 miles) wide. It begins at
the rim of the large urban area, and
extends out 161 kilometers (100 miles)
around the geographic center of the city.

{c) Fixed stations authorized before
October 16, 1983 located beyond 161
kilometers (100 miles) of the geographic
center of urbanized areas of 200,000 or
more population as defined in the U.S,
Census of Population, 1860, Vol. 1, table
23, page 50, are not subject to the
restrictions of this rule section,

§9551 Antenna height.

(a) A land station antenna (the land
station's radiating structure (for
transmitting, receiving or both),

-
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including the tower, mast or pole
supporting it and everything attached to
the structure) must not be a hazard to
aircraft. The licensee of a GMRS system
mus! get FCC permission (see § 95.83)
before the uppermost tip of an antenna
may be higher than normally allowed in
paragraphs (b), [c} and (d) of this rule
section.

(b) Regardless of any other
requirement of this rule section, an
antenna may always be at least:

(1) 8.1 meters (20 feat) above the
ground or above the building or tree
upon which the antenna is mounted; or

{2) equal to the height of an existing
antenna to which the land station
antenna is attached.

(c) The antenna may be as high as 61
meters (200 feet) above the ground,
uniess it will be within 6.1 kilometers
(20,000 feet) of an airport or heliport.

(d) If the antenna is near an airport or
heliport listed in the FAA's (Federal
Aviation Administration's) Airport
Facilities Directory, or near an airport or
heliport operated by the Department of
Defense, it must not be higher than:

(1) One meter higher than the airport
elevation for every 100 meters from the
nearest runway if the runway is longer
than one kilometer (3,281 feet), and is
within 8.1 kilometers (20,000 feet) of the
antenna; or

(2) Two meters higher than the airport
elevation for every 100 meters from the
nearest ranway if the runway is no
longer than one kilometer (3,261 feet),
and is within 3.1 kilometers (10,000 feet)
of the antenna; or

(3) Four meters higher than the
heliport elevation for every 100 meters
from the nearest landing pad if the pad
is within 1.5 kilometers (5,000 feet) of the
antenna.

{e) If the FCC grants permission o put
an antenna higher than normally
allowed in paragraphs (b), (¢) and (d) of
this rule section, the licensee may have
to matk the antenna with bright paint
and light It up at night (see Part 17 of the
FCC Rules).

() A small control station antenna
must not be more than 6.1 meters (20
feet) above the ground or above the
building or tree upon which it is
mounted.

§95.53 Mobile station communication
points.

(a) A mobile station unit may transmit
communications directly (not through a
mobile relay station) to:

(1) Other mobile station units in the
same GMRS system;

(2) Mobile station units in any other
GMRS System;

(3) A base station in the same GMRS
system; and

(4) A base station in any other GMRS
system;

(b) A mobile station unit may transmit
communications through a mobile relay
station in the same GMRS system to:

(1) Other mobile station units in the
same GMRS system;

{2) Control stations in the same GMRS
system; and

{3) Mobile station units in any other
GMRS system.

(c) A mobile station unit may transmit
communications through a mobile relay
station in another GMRS system
assigned the same channel to:

(1) Mobile station units in the other
GMRS system: and

(2) Control stations in the other GMRS
system.

(d) A mobile station unit may transmit
communications as a radio control link
(See § 85.127) to a remotely controlled
station.

{e} A mobile station unit mus! not
transmit communications to:

(1) Any fixed station;

(2) Any control station, directly:

(3) Any station in the Amateur Radio
Service;

(49) Any unauthorized station; or

(5) Any foreign station.

(f) A mobile station unit must not
transmit communications through a
mobile relay station in another GMRS
system, for retransmission to;

{1) Other mobile station units in its
own GMRS system;

(2) A control station in its own CMRS
system; or

(3) Any station in any GMRS system
other than the system which includes
the mobile relay station.

§95.55 Baso station communication
points.

(2) A base station may transmit
communications directly to:

(1) Mobile station units in the same
GMRS system;

(2] Mobile stetion units in any other
GMRS system; and

(3) Paging receivers in the same
GMRS system,

(b) A base station must not transmit
communications to:

(1) Any mobile relay station;

(2) Any base station;

(3) Any paging receiver not in the
same GMRS system;

(4) Any fixed station;

(5) Any control station;

(8) Any station in the Amateur Radio
Service;

(7) Any unauthorized station: or

(8) Any foreign station,

§95.57 Moblie relay station
communication points,

(a) A maobile relay station m a GMRS
system may auvtomaticaily (without
immediate thought or action by the
station operator) retransmit
communications between:

{1) A mobile station unit in the same
GMRS system and:

(i) Another mobile station unit in the
same GMRS system; or

{ii) A control station in the same
GMRS system.

(2) A mobile station unit in any other
GMRS system and:

(i} Another mobile station unit in the
gsame GMRS system as the mobile relay
station; or ]

(ii) A control station in the same
GMRS system as the mobile relay *
station.

(b) A mobile relay station in a GMRS
system mus! not automatically
retransmit communications between:

(1) A mobile station unit in any other
CMRS system and another unit of the
same mobile station;

(2) Any control station and any other
control station;

(3) Any other mobile relay station and
any station;

(4) Any base station and any station;
or

(5) Any fixed station and any station.

§ 9559 Control station communication
points.

(a) A control station may transmit
communications as a radio control link
(See § 95.127) to a remotely controlled
station.

(b) A control station may transmit
communications through a mobile relay
station to:

(1) Mobile station units in the same
GMRS system as the control station; and
(2) Mobile station units in any other

GMRS system.

(c) A control station must not transmil

communications to any other station.

§95.61 Fixed station communication
points.

(2] A fixed station may transmit
communications from the point
authorized for it on the license lo 4
another fixed station in the same GMRS
system at the point authorized for it on
the license. :

(b) A fixed station must not transmit
communications to any other station.

Applying for 8 GMRS System License
§95.71 Applying for a new or modified
license.

(a) An entity (See § 95.5(a)) applies for
a license for a new GMRS system by
filling out an application form, attaching
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all additional information required, and
sending it to the FCC. A licensee applies
10 modify & license for an existing
GMRS system using the same forms and
in the same manner as applying for a
new GMRS system. All applications
must be sent to: !

Federal Communications Commission
\ttention: GMRS

Gettysburg, Pennsylvanie 17325

(b) An applicant for a General Mobile
Ruadio Service system license, sharing a
multiply-licensed mobile relay station,
may operate the system for a period of
160 days, under a Temporary Permit,
evidenced by a properly-executed
certification made on FCC Form 574-T,
after mailing FCC Form 574 to the
Commission.

(c) The application will be returned to
the applicant if it is defective. An
application is defective if:

(1) The form is not completely filled
out;

(2) All necessary additional
information is not included: or

(3) All necessary certifications have
not been made (see, e.8.. §§ 95.75 (g)(2),
(o} and (p)).

(d) The Commission may, without a
hearing, grant an application in part or
subject to terms or conditions or with
privileges other than those requested.
Such an action is presumed to be a grant
of the application unless the applicant
files & written rejection of the grant as
made within 30 days from the date of
the grant or the effective date of the
grant, whichever is later. If the
Commission receives rejection of such a
grant, the Commission will vacate its
original action and will set the
application for hearing.

§95.73 System Licensing.

(a) Application for a license for a new
GMRS system or application to modify a
licensed GMRS system is made on Form
574. The applicant must follow the
Instructions for Completion of FCC
Form 574 (available at FCC Field
Offices).

(b) One set of forms must be used for
each system the applicant wants the
FCC to license.

_{c) One form must be used to apply for
the lfnllow'mg stations in a GMRS
System:

(1) The mobile stations:

(2) All small control stations (See
§ 95.25(d)); and

(3) No more than six land stations
which:

) Are north of Ling A or east of Line
C(see § 95.37); or

(i) Have antennas more than 6.1
meters (20 feet) high (see § 95.51).

(d) An additional form must be used
'o apply for every six land stations in &

GMRS system that cannot be fisted in
the preceding form.

(e) Form 574-T. Temporary Permit for
a General Mobile Radio Service System,
should be used if applicant is eligible
and desires to operate the station
pending the processing of the
application. (See also § 95.71(b).)

§ 95.75 Basic information.

The following information is required
in all applications for a license for a new
or modified GMRS system:

{a) Applicant's name (see § 85.5);

(b) Applicant's mailing address (an
address in the United States where mail
from the FCC can be received);

{¢c) Transmilting channel or channel
pair requested (see § 95.29);

(d) Station class;

(e) Number of transmitter units in a
mobile station (see § 95.23);

(f) Number of land stations in each
class (see § 95.25);

(g) Transmitter power as follows:

(1) For a small control station north of
Line A or east of Line C (see § 95.25),
less than 5 watts effective radiated
power (ERP) (see § 95.135(c));

(2) For other control stations at a point
within a large urban area, a certification
that the output power will be adjusted
(see § 95.135(b))

(3) For all other stations, output power
in watls;

(h) Each land station point (except
small control stations):

(1) Latitude and longitude within one
second; and

(2) Street address (if none, local
direclions to the station);

(i) Each control point for each
remotely controlled land station (see
§95.127), including small control
slations:

(1) Street address [if none, local
directions to the control point); or

(2) Call sign of any control station
already licensed to the applicant for that
point;

(j) Antenna height (see § 95.51) for
each land station (except small control
stations), and antenna ground elevation
for each land station;

(k) Communication services (see
§ 95.101(c)) the proposed CMRS system
would provide to, or receive from, any
other individual or entity;

(1) Age eligibility statement (where
required—see § 95.5):

(m) Area of operation;

(n) Emission designator;

(o) Foreign government certification, if
applicable (see § 85.5);

{p) Frequency claim waiver
certification, if applicable; and

{q) Applicant's signature (see § 95.87).

§95.77 Additional Information for GMRS
systems with four or more land stations.

(a) An application for a license for a
new or modified GMRS system having
four or more land stations {(other than
small control stations) must include a
functional system diagram.

{b) A functional system diagram is a
drawing showing details of 8 GMRS
system.

(c) A copy of the functional system
diagram must be kept as part of the
GMRS system records (§ 95.113).

§95.79 Additional information for stations
in the National Radio Quiet Zone.

An application for a license for a new
or modified GMRS system having a land
station a! & point within the National
Radio Quite Zone (see § 85.41) must:

{a) Send a notice to:

Director, National Radio Astronomy
Observatory

P.O. Box 2

Green Bank, West Virginia 24944

(b) Provide the following details about
the proposed station in the notice:

(1) Antenna point (latitude and
longitude):

{2) Antenna height;

(3) Antenna directivity;

(4) Transmitting channel(s);

(5) Emission; and

(6) Transmitter output.

(¢) Include in the application to the
FCC the date the notice was sent to the
Observatory.

§95.81 Additional Information for stations
;nn;ﬂvironm.nbﬂy or historically important
An application for a license for 8 new
or modified GMRS system having a land
station at a point on environmentally or
historically important land (see § 95.43)
may constitute a major action and must
be accompanied by specified
statements, The applicant must refer to
Subpart I of Part 1 of the FCC Rules to
determine what additional information
must be included with the application.

§95.83 Additional Information for stations
with antennas higher than normaily
allowed.

(a) An applicant for & license for a
new or modified GMRS system seeking
permission to have a land station
antenna higher than normally allowed
(see § 95.51) must:

(1) Request (on FCC Form 574) an
antenna height greater than normally
allowed; and

(2) Notify the Federal Aviation
Administration (on FAA Form 7460-1)
that the antenna would be higher than
normally allowed.
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{b) The FCC will not grant permission
for a small control station to have an
antenna higher than 6.1 meters (20 feet).
(See §§ 95.25(d) and 95.51(f).) Control
stations with antenna heights of greater
than 20 feet must be separately
identified on Form 574.

§95.85 Additional information for stations
near United States borders.

An application for a license for a new
or modified GMRS system having a land
station at a point north of line A, east of
line C, or close to any United States
border must include additional data on
FCC Form 573-B if the land station:

(@) Does not have vertical
polarization;

(b) Does not have an omnidirectional
azimuth;

(¢} Has an associated control station
with other than & directional antenna
having its azimuth of maximum
radiation directed towards the land
station;

(d) Has an associated control station
with other than 20 degrees beamwidth;

(e} Does not have 24 hours per day as
its regular hours of operation; or

(f) Is part of a GMRS system that
includes stations or units intended for
communication with stations or units in
other GMRS systems or in other radio
services.

§95.87 Signature.

(a) If the applicant is an individual,
he/she must sign the application.

(b) If the applicant is any other entity,
the following individual must sign the
application:

If the entty meww‘n

(1) A pastinership, —m-ﬁ-,Am

(22 A COpPOCBNON....... e AN OG0, dtNiOr OF EsNpIOY-
o

SE— " Y

(4) A governmental una _LMM

(3) An sssocianon

§95.89 Renewing a licanse.

(a) The licensee of a GMRS system
may apply o the FCC to renew the
license for another term (see § 95.105)
by filling out FCC Form 405-A (or Form
574-R when the licensee has received
that Form in the mail from the
Commission) and sending it to the FCC
(See § 95.117(b)(2)), providing that the
license has not expired and that any
changes are limited to the mailing
address and/or the name (same entity
(see § 95.103(c)(2)).

(b) If the renewal application is sent
to the FCC before the existing license
term expires, the renewal application is
timely filed and the stations in the
GMRS system may continue to transmit
under the expired license until the FCC
acts on the renewal application. (A copy

of the renewal application sent to the
FCC must be kept in the GMRS system
records (see § 95.113) until the renewed
license, or notification of other FCC
action, is received.)

Managing a GMRS System

§95.101 What the license authorizes.

(a} A license authorizes the licensee
to manage the GMRS system only as;

(1) The Rules require;

(2) The license specifies;

(8) Proposed hy the entity in the
license application; and

(4) Shown on the functional system
diagram (where applicable).

{b) The license does not authorize
operation as a common carrier or
communication of messages for pay.

(c) If the licensee is a corporation and
the license so indicates, it may use its
GMRS system to furnish non-profit radio
communication service to its parent
corporation, to another subsidiary of the
same parent, or to its own subsidiary.
Such use is not subject to the
cooperative use provisions of § 85.33.

§95.103 Licensee duties.

(a) The licensee is responsible for the
proper operation of the GMRS system at
all times, ‘

(b) The licensee must have access to
the station equipment and be able to
disable it. A licensee using multiple
licensed transmitting equipment may
satisfy this requirement by entering an
arrangement with other licensees using
the same equipment to select one of
their number to have primary access
responsibility,

(c) When the information about the
licensee stated on the license changes,
the licensee must take the following
step(s):

(1) The licensee must notify the FCC
in writing in the event of a name or
mailing address change (see § 95.117(b)).
The notice must show the name and
mailing address as they appear on the
license, the station call sign(s), and the
new name or new mailing address, A
copy of the notice must be kept as part
of the GMRS system records (see
§ 95.113). (FCC Forms 405-A or 574-R
may be used for this purpose.)

(2) If the licensee's status as an entity
(see § 95.5) changes (e.g., a corporation
is dissolved and a new corporation
stands in its place, or a partnership
becomes a corporation, etc.), the
licensee must:

(i) Send the license to the FCC (see
§ 95.117(b)) for cancellation; and

{ii} Apply for & new license for the
system in the name of the new entity.
The former licensee may not operate
until the FCC has aproved a license for

the system in the name of the new
entity.

§95.105 License term,

A license for a GMRS system is
usually issued for a 5-year term. (FCC
prints the expiration date on the
license.)

© §85,107 Keeping the license.

(2) The licensee must keep the license
document untik:

(1) The license expires; or

(2) The license is terminated by the
FCC; or

(3) The licensee obtains a different
license for the GMRS system.

(b) The license must be kept as part of
the GMRS system records (see § 85.113)
(c) The license may be photocopied

for any lawful purpose.

(d) If the license is lost, the licensee
must request a duplicate document from
the FCC (see § 95.117(b){3)).

(e) If the license is no longer desired.
it must be sent to the FCC (see
§ 95.117(b)(6)) with a written request
that it be cancelled. (Forms 405-A or
574-R may be used for this purpose.)

§95.109 License not transferable.

(a) The licensee must not transfer,
assign, sell or give the license for a
CMRS system to any other entity excep!
in accordance with the provisions of
§ 95.111.

(b) If the licensee sells or gives away
the CMRS system equipment, the new
owner must obtain a new license before
using it (see § 95.71), unless the new
owner intends to use the equipment with
an already licensed GMRS system.

§95.111 Transfer of control of a
corporation.

If the licensee of a GMRS system is a
corporation, and there is a change in the
control of the corporation, the licensee
must request consent for the change of
control from the FCC on Form 703 (see
§ 95.117(b)(5)). The FCC document
granting such consent must be kept as
part of the GMRS system records (see
§ 85.113).

§95.113 System records.

(a) The licensee must keep records for
the GMRS system for the license term
(see § 95.105), except that the licensee
need not keep authorizations which
have expired.

(b) GMRS system records include the
following documents (where applicable]

(1) The license (see § 95.107);

(2) A current list of station operators
given prior approval by the FCC (see
§ 95.179 (d) and (e));
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[3) Copies of letters from the licensee
to the FCC concerning name or mailing
address changes (see § 95.103);

(4) Copies of answers to discrepancy
notices;

(5) An STA or waiver of these Rules;

(6) A copy of any renewal application
submitted t¢ the FCC and not yet acted
upan (see § 95.89(b)):

(7) A copy of the measurements and
calculations (see Appendix A} made
during a control station power test [see
§95.47);

(8) A copy of a functional system
disgram (see § 95.77);

(9} A copy of the agreement under
which any station in the GMRS system
is cooperatively shared (see § 95.33);

(10) A copy of the FCC consent to a
licensee corporation’s change in its
corporate control (see § 95.111); and

{11) A temporary permit.

§95.115 Station Inspection.

If an authorized FCC representative
requests to inspect any station in a
GMRS system, the licensee or station
operator must make the station
available. If an authorized FCC
representative requests to inspect the
GMRS system records (see § 95.113), the
licensee must make them available.

£95.117 Where to contact the FCC.

[a) Write to:
The nearest FCC Field Office

(1) For application forms {see § 95.73
and § 95.87);

(2) For instruction forms {see § 95.73);

{3) 'To complain aboul interference; or

{3) To find out if the FCC has type-
iccepted a certain transmitter for use in
the GMRS (see § 95.129).

(b} Write to:
"}‘v;vml Communications Commission
Allention: GMAS
Gettysburg, Pennsylvania 17325

(1) To ask a question about an
“ppiication or about these Rules;

(2) To file an application (see § 95.71
and § 85.89);

(3) To request a duplicate license (see
% 95.107);
: (1] To notify the FCC of a new name
0F r}xdnltng address (see § 95.103);
_ (5] To request consent to the change
't the control of a licensee corporation
L*ffi_; § 95.111);

\%) To return a license to the FCC for
cancellation (see § 85.103 and § 95.107);
or

(7) To file a request for an STA or
Waiver of these rules.

() Write to:
(...m.f-f. Field Operations Bureau
‘f ,"_""'“a.’ Communications Commission
Yashington, D.C. 20554

(If consultation with the FCC is
desired about putting a land station at a
point within 4.8 kilometers (3 miles) of
an FCC monitoring station (see § 85.39).

§95.119 Station identification.

{a) Excep! as provided in paragraph
(e) of this section, every station in a
GMRS system and every mobile station
unit must transmit a station
identification:

(1) Following the transmission of
communications or a series of
communications; aad

(2) Every 15 minutes during a long
transmission.

(b) The station identification is the
call sign assigned to:

(1) The CMRS system; or

(2) The station in the GMRS system
transmitting communications.

{c)A unit number may be included
after the call sign in the identification.

(d) The station identification must be
clearly transmitted in:

(1) Voice in the English language, with
each letter and digit separately and
distinctly transmitted (letters may be
said using a phonetic alphabet); ar

(2) International Morse code
telegraphy with a keyed tone {400 to
2,000 Hertz) between 8.34 and 20.85
baud (ten to twenty-five words per
minute). The transmitted frequency
deviation must be between 1,500 and
2,500 Hertz. Should delayed or periodic
activation of automatic Morse Code
identification equipment interrupt the
communications of another co-channel
licensee, the Commission may require
the use of equipment which will inhibit
automatic station identification when
co-channel communications are in
progress.

(e) A station need not identify its
transmissions if it automatically
retransmits communications from
another station which are properly
identified.

§95.121 Transmitting channel.

Each station in 8 GMRS system must
transmit only on the channel(s) or
channel pair(s) (see §§ 85.7 and 95.29)
printed on the license for that station,

§95.123 Sharing a station or sharing
equipment.

Every station in a GMRS system
which is cooperatively shared (see
§ 95.33) must be managed by the
licensee in accordance with the written
agreement and in accordance with the
provisions of § 85.33. Licensees sharing
multiply licensed equipmen! must do so
in accordance with the provisions of
§ 95.35.

§95.125 Station control point.

{a) Each station in a GMRS system
must have a control point (where the
station operator can perform the
required duties (see § 95.173)).

(b) The control point for each station
must be at that station, unless the
license authorizes the station to be
controlled from a remote point.

§95.127 Coniroliing a station from a
remote point.

(a) A station operator in a GMRS
system may control the station from a
remote point through a control link (a
connection between the remote control
point and the remotely controlied
station), The contral link must be either:

(1) A wireline contro] link solely for
purposes of transmitler control (see
§ 95.181(i)(13)); or

(2) A radio control link.

(b) The remotely controlled station
must not make unauthorized
transmissions.

(c) The station operator must perform
the required duties [see § 95.173) when
controiling the station from a remote
point the same as when controlling it
locally at the station point. Should the
control link fail to function so that the
station operator cannot perform the
required duties, the remotely controlled
station must not transmit.

(d) The FCC does not consider a
station in 8 GMRS system as being
remotely controlled if the connection is
a wireline or mechanical control link,
and the station and its control point are
both:

(1) On the same vehicle; or

(2) At the same street address, or
within 152 meters (500 feet) of each
other.

{e) Any device used to establish a
wireline control link which is attached
to the public switched telephone
network after April 1, 1676 must be
registered with the FCC and must
comply with the standards incorporated
in a registration program to protect the
public swilched telephone network from
harm {see Part 68 of the FCC Rules),

§95.129 Station equipment.

(a) Every station in a GMRS system
must use transmitters the FCC has type-
accepted for use in the GMRS. Write lo
any FCC Field Office to find out if a
particular transmitter has been type-
accepted for the GMRS. All station
equipment in & GMRS system musl
comply with the technical rules in Part
95, Subpart E of these rules,

(b) No transmitter may be used ata
station in a GMRS system which:

(1) Is not FCC type-accepted for use in
the GMRS;
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(2) Has been internally modified to
make it different from the FCC type-
accepted model (see § 95.133); or

(3) Has been internally adjusted or
repaired by anyone, except a person:

(i} FCC-licensed as a General
Radiotelephone Operator; or

(ii) Supervised by an FCC-licensed
General Radiotelephone Operator.

[c) A land station in a GMRS system
must use a directional antenna if it is a:

(1) Control station at a point within a
large urban area (see § 95.47); or

(2) Fixed station at a point near a
large urban area {see § 95.49).

(d) Every small control station must
use an anlenna no more than 6.1 meters
(20 feet) high (see § 95.25(d)).

§95.131 Servicing station transmitters.

(a) Each internal repair and each
internal adjustment to a transmitter
used in a station in 8 GMRS system
must be made by a person:

(1) FCC-licensed as a General
Radiotelephone Operator: or

(2} Supervised by an FCC-licensed
General Radiotelephone Operator.

(b) Except as provided in paragraph
(c) of this section, test signals during
internal adjustments to a station
transmitter must be made using a non-
radiating simulated antenna.

(c) Brief test signals using a radiating
antenna may be transmitted to adjust
the antenna to the station transmitter or
to detect or measure spurious radiation.
These test transmissions must not be
longer than one minute during any five
minute period. These test transmissions
shall not interfere with communications
already in progress on the operating
frequency, and shall be properly
identified as required, but may be
otherwise unmodulated as appropriate.

§95.133 Modification to station
transmitters.

(8) No internal changes may be made
in a transmitter used in a station in a
GMRS system to make the transmitter
different from the FCC type-accepted
mode! (see § 95.129).

(b) One FCC type-accepted model
may be converted to another FCC type-
accepted model if the conversion is
done:

(1) By the original manufacturer of the
transmitter; or

(2) In accordance with the original
manufacturer's instructions by a person
holding an FCC General Radiotelephone
Operator License.

§95.135 Transmitter power limits.

{(a) No station may transmit with more
than 50 watts output power.

(b) A control station at a point within
a large urban area must not transmit

with more output power than the
licensee determines by a test (see

§ 95.47 and Appendix A). The licensee
must keep a copy of the measurements
and calculations made during this test
as part of the GMRS system records (see
§ 95.113).

(c) A small control station at a point
north of Line A or east of Line C must
transmit with legs than 5 watts effective
radiated power (see § 95.25(d)(2)(i)).

(d) A fixed station at a point near a
large urban area must transmit with no
more than 15 watts output power (see
§ 95.49).

§95.137 Moving a small control station.

{a) A small control (see § 95.25(d)) in a
GMRS system may be moved from the
point specified on the license to any
other point where radio services are
regulated by the FCC.

(b} The licensee must file an
application to modify the GMRS system
(see § 95.71) to show the new point
within 30 days after the small control
station is moved.

§95.139 Adding a small control station.

(a) If a GMRS system is licensed
under the system licensing procedure
(see § 95.73), one or more small control
stations may be added to the GMRS
system at any point where radio
services are regulated by the FCC.

(b) The licensee must file an
application to modify the GMRS system
(see § 95.71) within 30 days after each
small control station is added,

(c) If a GMRS system is not licensed
under the system licensing procedure,
the licensee must obtain a license for the
modified GMRS system before adding a
small control station.

§ 95.141 Interconnection.

No station in a GMRS system may be
interconnected to the public switched
telephone network.

§95.143 Managing a GMRS system in an
emergency.

(8) The stations in a GMRS system
mus! cease transmitting when the
station operator of any station on the
same channel is communicating an
emergency message (concerning the
immediate protection of property or the
safety of someone’s life).

(b) If necessary lo communicate an
emergency message from a station in a
CMRS system, the licensee may permit:

(1) Anyone to be the station operator
(see § 95.178); and

(2) The station operator to
communicate the emergency message to
any radio station.

Operating a GMRS Station

§95.171 Station operator at control polnt,

When a station in a GMRS system is
transmitting, it must have a station
operator. The station operator must be
at the control point (see § 95.125) for
that station. The same person may be
the operator for more than one station sl
the same time.

§95.173 Station operator duties.

The station operator:

(a) Communicates messages (see
§ 95.181);

(b) Controls the station by:

(1) Causing it to transmit and to cease
transmitting:

{2) Taking all necessary and
reasonable precautions to assure tha!
unauthorized or improper operations do
not occur;

(3) Refraining from making any
transmissions that may have the
reasonably anticipated effect of causing
improper operation of others' equipment;
and

(4) In cases of recurrent interference,
obeying any Commission-imposed
additional requirements or restrictions

§95.175 Cooperation in sharing the
assigned channel.

The station operator must cooperate
in sharing the assigned channel with
station operators of other stations by

{a) Monitoring the channel before
initiating transmissions;

(b) Waiting until ongoing
communications are completed before
initiating transmissions;

(c) Engaging in only permissible
communications (see § 95.181); and

(d) Limiting transmissions to the
minimum practicable transmission time

§95.177 Responsibllity for station
operator’s communications.

The licensee is responsible for all
communications made by station
operators in the GMRS system. (The
licensee should be certain every station
operator understands and complies with
these Rules.)

§95.179 Individuals eligible to be station
operators.

{a) An individual GMRS system
licensee may permit his/her immediate
family members living in the same
household to be station operators in his
her GMRS system. They may
communicate messages about the
licensee's personal activities and abou!
the licensee's business activities.
Immediate family members are the:

(1) Licensee;

(2) Licensee's spouse;
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(3) Licensee’s children, grandchildren,
stepchildren;

(4) Licensee's parents, grandparents,
stepparents;

(5) Licensee's brothers, sisters;

(6) Licensee's aunts, uncles, nieces,
nephews; and

{7) Licensee's in-laws.

(b) These licensee may permit certain
other individuals to be station operators.
The individuals may only communicate
messages about the licensee’s business
activities. Employees of the licensee
may also communicate any messages
while acting within the scope of their
employment.

T ihe GMAS sywtem Soonses
=

(AN indvidut ...
(VR —

) A corporation. .

R - ——

05 A gov unt

[c) The licensee may permit a
telephone answering service employee
Io be & station operator if:

(1) That employee only communicates
messages received for the licensee to the
licensee;

{2) The atation equipment at the
telephone answering point is not shared
in any other GMRS system; and

(3) The station at the telephone
inswering service point is not
interconnected to the public switched
telephone network.

(d) Except for emergency
Communications (see § 95.143), no other
person may be a station operator unless
the FCC has given prior approval. FCC
épproval may be requested when the
épplication for license is filed or, if the
licensee already has a license, by letter.
The FCC approval must be kept with the
System records (see § 95.113). It will
State either the persons permitted to
Operate or unnamed persons for specific

Purposes. The request for approval must
Show;

(1) j‘he nature of the proposed use;

(2) That the use relates to an activity
of the licensee:

(3) How the licensee intends to
Maintain control over the station{s)/
transmitter(s); and
.H] Why it is not appropriate for the
other persons to obtain licenses in their
an names,

(¢) The licensee must keep a list of
SVery person given prior approval by the

C o be & station operator as part of

the GMRS system records (see § 95.113).

(f) Any individual not listed in
paragraphs (a) through (e) of this section
may not be a station operator.

§95.181 Permissible communications.

(a) A station operator for an
individual who is licensed in the GMRS
{other than an employee of that
individual) may communicate two-way
voice messages concerning the
licensee’s personal or business activities
(see § 95.179).

(b) An employee of an individual who
is licensed in the GMRS may, as a
slation operator, communicate two-way
voice messages while acting within the
scope of his}lfer employment.

fc) A station operator for any entity
other than an individua! licensed in the
GMRS may communicate two-way voice
messages concerning the licensee's
business activities (see § 95.179). An
employee for an entity other than an
individual licensed in the GMRS may, as
a station operator, communicate two-
way voice messages while acting within
the scope of his/her employment.

(d) A station operator for any GMRS
licensee may communicate two-way
voice messages concerning:

(1) Emergencies (see § 85.143);

(2) Rendering assistance to a motorist;
and

(8) Civil defense drills, if the
responsible agency requests assistance.

(e) All messages must be in plain
language (without codes or hidden
meanings). They may be in a foreign
language, except for call signs [see
§ 95.119).

(f) A station operator may
communicate tone messages for
purposes of identification or transmitter
control in a control link (see § 95.127),
{The FCC treats a control tone as voice
in this case.)

{8) A station operator may
communicate a selective calling tone or
tone operated squelch (a tone message
to call a particulsr station). (The FCC
treats such tones as voice.) If the tone is
subaudible (300 Hertz or less), it may be
communicated during the entire voice
message. If the tone is audible, it may be
communicated for no more than 15
seconds at a time.

{h) A station operator may
communicale a one-way voice page to a
paging receiver. A tone-only page (tones
communicated in order to find, summon
or notify someone) must not be
communicated.

() A station operator must not
communicate:

(1) Messages for hire, whether the

remuneration received is direct or
indirect;

(2) Messages in connection with any
activity which is against Federal, State
or local law;

(3) False or deceptive messages;

(4) Coded messages or messages with
hidden meanings (“10-codes” are
permitted);

(5) Intentional interference;

(8) Music, whistling, sound effects or
material to amuse or entertain;

(7) Sounds only to attract attention;

(8) Obscene, profane or indecent
words, language or meaning;

(9) Advertisements or offers for the
sale of goods or services;

(10) Advertisements for a political
candidate or political campaign
[messages about the campaign business
may be communicated);

{11) International distress signals,
such as the word “Mayday" [except
when on a ship, aircraft or other vehicle
in immediate danger to ask for help);

[12) Programs (live or delayed)
intended for radio or television station
broadcast [messages about news items
or program preparation may be
commumnicated);

(13) Messages which are both
conveyed by a wireline control link and
transmitted by a GMRS station (see
§ 95.127);

(14) Messages (excep! emergency
messages) to any station in the Amateur
Radio Service, to any unauthorized
station, or to any foreign station;

{15) Continuous or uninterrupted
transmissions, except for
communications involving the
immediate safety of life or property: or

{(18) Messages for public address
systems.

(j) A station operator in a GMRS
system licensed to a telephone
answering service must not transmit any
communications to customers of the
telephone answering service.

Appendixes

Appendix A—Making a Control Station
Power Test

(a) A unit of the mobile station is brought
1o the control station or to a point within 402
meters (% mile) of the control station.

{b) The strength of the signal {in
microvolts) received at the terminals of the
feedline to the antenna of the remotely
controlled station produced by transmissions
of the unit of your mobile station must be
measured.

(c) The directional antenna of the control
station must be aimed so that transmissions
from it produce the greatest signal strength at
the terminals of the feedline to the antenna of
the remotely controlled station,
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(d) The transmitter output power of the
control station must be adjusted (see
§ 95.135) so that the signal strength produced
at the terminals of the feedline to the antenna
of the remotely controlled station is no more
than 6 decibels more than that produced by
the unit of the mobile station. The maximum
transmitier output power permitted any
GMRS station must not be exceeded [see
§ 95.141).

(e} A record must be made of each control
slation power test and kept as part of the
GMRS system records,

Appendix B—Where the Largo Urban Areas
Are Located.
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: 3045020 B4 1143
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|42 42 16| 71 10 06
9444 42 9210697
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5403151814 28
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128 05 00| 80 36 00
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a4 85 57| 93 15 43
150 41 36| 86 02 33
196 06 33| 86 46 55
14718 25| 72 55 50
29 56 53| 90 04 10
59 30 78 2600

{40 45 00| 73 59 39
3051 10! 76 17 21
41 13.31/111 58 21

3528 26] B7 31 04

1 15 42} 9555 14
20 22 42] 812238
134 12 00/118 11 00

.30 24 51 8712 58

4142) 8935 33

130 58 58| 7609 21
{33 27 12111204 20
140 26 19 #0 00 00
14531 06122 40 35

141 49 32) 71 24 41
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BT 3218] 77
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e 1607 8605 &
B8 357121
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AT 39321117 253
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H283| v
L4108 57 &0
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|18 28 00| 66070

San Jusn, PR

Note 1.—This Appendix lists the urbanized
areas of 200,000 or more people as shown in
the Bureau of Census News Release of july 27
1881: “Provisional Population of Urbanized
Aress, 1880, The geographical coordinales
given are from the Department of Commerc
publication of 1947: "Air-Line Distances
Between Cities in the United States™ and
from data supplied by the National Geodeli
Survey. The coordinates are determined by
using the firat city mentioned in the
urbanized area as the center of the urbanizec
area
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COMMODITY FUTURES TRADING
COMMISSION

17 CFR Parts 1, 3, 4, 10, 15, 17, 18, 21,
33, 145, 147, 155, 166, and 170

Introducing Brokers and Associated
Persons of Introducing Brokers,
Commodity Trading Advisors and
Commodity Pool Operators;
Registration and Other Regulatory
Requirements

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rules.

SUMMARY: The Commodity Futures
Trading Commission (*Commission”)
has adopted rules which establish
registration requirements and
procedures for introducing brokers and
the associated persons (“APs") of
introducing brokers, commodity trading
advisors, and commodity pool operators.
These rules, which implement pertinent
portions of the Futures Trading Act of
1982, also establish minimum financial,
reporting, and recordkeeping
requirements for introducing brokers,
create numerous exemptions from
registration, establish limitations on the
ability of APs to be simultaneously
associated with different spensors, and
set forth a framework for participation
in the Commission’s option pilot
program by introducing brokers.

The Commission bas adopted a
minimum adjusted net capital
requirement of $20,000 for introducing
brokers, as well as an alternative capital
requirement for introducing brokers
which have entered into a “guarantee
agreement” with & futures commission
merchant ("FCM") which will allow
those introducing brokers to operate
without raising their own capital. The
Commission has also exempted
introducing brokets from a portion of the
Commission’s financial “early warning"
system so that those introducing brokers
who are not operating pursuant to a
guarantee agreement will not be
required to file a notice and monthly
financial reports when their capital level
falls below 150 percent of the $20,000
minimum.

The final rules now being adopted by
the Commission will exclude virtually
all commodity trading advisors
("CTAs") and commodity pool operators
(*CPOs") from the definition of
introducing broker; as a result, most
CTAs and CPOs will not be required to
register as introducing brokers. In
addition, introducing brokers will be
exempt from registration as commodity
trading advisors if their advisory
activities are solely in connection with

their business as introducing brokers.
Furthermore, APs generally will be
permitied to be simultaneously
associated with more than one CTA or
CPO under certain circumstances, The
rules do, however, restrict the ability of
an AP to be simultaneously associated
with an FCM and with an introducing
broker and similarly restrict the
association of an AP with both an FCM
or introducing broker and with a CTA or
CPO.

In a Federal Register notice which is
being separately published, the
Commission has announced thal it has
revised the fees it charges for all
categories of registrant and has
established fees for the APs of CTAs
and CPOs. The fees for introducing
brokers and the associated persons of
introducing brokers will be established
by the National Futures Association.
EFFECTIVE DATE: August 3, 1953,

FOR FURTHER INFORMATION CONTACT:
Kenneth M. Rosenzweig. Associate
Director, or Lawrence B. Patent, Special
Counsel, Division of Trading and
Markets, Commodity Futures Trading
Commission, 2033 K Street NN\W.,
Washington, D.C. 20581. Telephone:
(202) 254-8955.

SUPPLEMENTARY INFORMATION:

L. Introduction
A. Background

The Futures Trading Act of 1982 !
amended the Commodity Exchange Act
(“Act") to require, inter alia, the
registration of introducing brokers and
the associated persons of introducing
brokers, commodity trading advisors
and commodity pool operators. On April
6, 1983, the Commission proposed rules
and rule amendments to establish
registration requirements and
procedures for these new categories of
registrant, prescribe minimum financial,
reporting, and recordkeeping
requirements for introducing brokers,
creale certain exemptions from
registration, increase the fees charged
for registration with the Commission,
and specify appropriate regulatory
responsibilities for these new categories
of registrant. 48 FR 14933.

In particular, the Commission
proposed to extend to all categories of
associated persons the AP
“sponsorship” and fingerprinting
requirements that had previously been
established for APs of futures
commission merchants. While the
Commission's proposal would have
established certain exemptions from AP
registration, it also would have

' Pub, L. No. 87-444. 66 Stat. 2204 (January 11,
1083).

prohibited an AP from being
simultaneously associated with more
than one FCM, more than one
introducing biroker, more than one CTA
or more than one CPO. In addition, the
Commission proposed to require any
person (other than an FCM, a floor
broker, or an AP of an FCM or
introducing broker) who was
compensated on a per-trade basis or for
the referral of customers to register as
an introducing broker. The
Commission's proposal would have
further specified that an introducing
broker thet either directed or guided a
client's commaodity interest account
must register as a commodity trading
advisor, The Commission acknowledged
that its proposal would, if adopted,
cause many persons who had been
operating as "agents"” of FCMs to
register not only as introducing brokers
but also as CTAs and, in addition,
would require some CTAs either to
change the manner in which they were
compensated or to register as
introducing brokers. The Commission
explained, however, that it believed tha
each of these proposals was fully
consistent with the intent of Congress
and the Commission's interpretation of
the requirements.of the Act, 48 FR at
14933-38,

In accordance with the Commission’s
mandate to establish such financial
standards for introducing brokers as are
necessary 'to guarantee [the]
accountability and responsible conduct”
of introducing brokers,* the Commission
proposed to establish a minimum
adjusted net capital requirement for
introducing brokers of $25,000 (or
$50.000, where the introducing broker is
not a member of a designated self-
regulatory organization such as NFA).
The Commission further proposed to
include introducing brokers in the
Commission's “early warning” system.
50 that an introducing broker whose
capital was less than 150 pergent of the
minimum required amount (i.e., $37,500
or $75,000, respectively) would have to
file a notice at that time and thereafter
file monthly unaudited financial
statements until three successive
months had elapsed during which the
firm's adjusted net capital at all times
equaled or exceeded the 150 percen!
level.

Over 100 persons commented on thest
items and on other aspects of the
Commission's proposal. The
commentators included the National
Futures Association (“NFA"), industry
trade associations, contract markets,
FCMs, CTAs, CPOs, law firms, and

1S, Rep No 384, 97th Cong.. 2d Sess. 41 (1942
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persons who identified themselves as
"agents"” of FCMs. The Commission has
carefully reviewed each of those
comments and, based upon that review
und its careful reconsideration of its
proposal, is now adopling rules which it
believes are not only responsive to the
concerns of the commentators but are
also fully consistent with the
Commission's regulatory objectives in
this rulemaking proceeding,

Shortly after the proposed rules were
published in the Federal Register, the
Commission transmitted to all registered
FCMs a letter in which they were
advised that in view of the effective
date of the requirements for the
registration of introducing brokers and
the APs of introducing brokers created
by the Futures Trading Act of 1982,°
each FCM and agent of an FCM must
determing whether those agents and
their associated persons were to
continue in business as introducing
brokers and APs of introducing brokers
or, alternatively, as APs of an FCM on
and after May 11, 1983. 48 FR 15880
(April 13, 1983), That letter, which
established procedures by which
approximately 650 agents of FCMs and
4.500 APs have obtained a "“no-action"
position from the Commission with
respect to those registration
requirements, also instructed agents to
submit their applications and related
documentation to the NFA which, the
Commission explained, had been
authorized to process these materials on
behalf of the Commission. ¢ Finally,
applicants for the Commission's “'no-
action” position were advised that they
would have up to ninety days after the
Commission adopted minimum financial
requirements for introducing brokers to
demonstrate thelr compliance with those
Fequirements.

_ The Commission adopted & similar
no-action™ position for the APs of
CTAs and CPOs, 48 FR 16879 (April 20,
1583). As with the introducing broker
no-gction” position, CTAs, and CPOs
were required to submit a Certification
in which they represented that they
would be fully responsible for the
conduct of their APs as though each
such individual had been registered as
an associated person of the sponsoring
CTA or CPO in accordance with the
Commission’s registration regulations.

B Summary of the Final Rules

The rules which the Commission is
now adopting reflect the Commission's

e —
’
. Pub. L No. 97-444, section 207, 208, 212. 96 Stat.
”‘12- Z308-04 (amending 7 U.8.C. 8d. 8f, 8k).
45 FR 15640 (April 13, 1963); see Section 8a(10) of

© Act (7 U.S.C, 124{10)), Pub L. No, 97444, secti
224/6), 96 Stat, ma( - B vy

th,

evaluation of the comments, its
experience in the administration of the
above-described "no-action” positions,
and the Commission's further evaluation
of its regulatory objectives in this
rulemaking proceeding. The Commission
has carefully weighed the concerns
expressed by the commentators and,
where possible, has modified its rule
proposal to eliminate unnecessary
regulatory burdens and any potential
impediments to competition and to
provide these new registrants with
various options for the conduct of their
businesses and with “substantial
flexibility as to the manner and
classification of registration.” * The
Commission is nievertheless mindful of
its paramount obligation, which is to
assure, lo the extent reasonably
possible, the fitness of every registrant.

Financial Requirements. As noted
above, the Commission proposed to
require introducing brokers to maintain
a minimum adjusted net capital level of
at least $25,000. Although some of the
commentators supported the
Commission's proposal, the
preponderance of the commentators
maintained that such a requirement,
when read in conjunction with the
proposed “early warning" requirements
{and, as some of these commentators
further noted, the total exclusion of an
introducing broker's security or
guarantee deposit with an FCM from the
introducing broker's computation of net
capital), would make introducing
broker’s continued operation
considerably more difficult. Some of
these commentators suggested that the
Commission instead allow an
introducing broker to operate without
any fixed dollar amount of net capital if
its obligations were guaranteed by a
futures commission merchant.

As described in greater detail below,
the Commission has reduced the
minimum net capital requirement for
introduacing brokers to $20,000 and has
eliminated that portion of the proposed
“early warning" requirement for
introducing brokers whereby an
introducing broker whose capital was
less than 150 percent of the minimum
would have had to file monthly financial
reports, Taken together, these changes
effectively reduce the required capital
leval for introducing brokers by nearly
45 percent. The Commission has also
determined to allow introducing brokers
to credit towards their capital 50 percent
of the value of the guarantee or security
deposits which they maintain with an
FCM which carries accounts for the
introducing broker’s customers.

*HR Rep. No. 964, 57th Cong., 2d Sesa. 41 (1982)
(Conference Commitiee).

Furthermore, and at the suggestion of
some of the commentators, the
Commission has adopted a rule which
will allow any introducing broker which
is a party to & "guarantee agreement”
(as defined in § 1.3(nn) and reprinted at
the end of this Federal Register notice)
to satisfy its capilal requirement solely
by entering into such an agreement. In
essence, the guarantee agreement
provides that the FCM which is a party
to the agreement will guarantee
performance by the introducing broker
of its obligations under the Act and the
rules, regulations, and order thereunder.
As such, the guarantee agreement is an
alternative means for an introducing
broker to satisfy the Commisaion’s
standards of financial responsibility for
its activities as an introducing broker,

Confusion Concerning “Monthly
Audits”. An introducing broker which is
not operating pursuant to a guarantee
agreement will have to submit a
certified financial report with its
application for registration and, once
registered, a certified year-end financial
report. (These requirements are the
same as those applicable to FCMs.)
Introducing brokers who are operating
pursuant to a guarantee agreement will
not need to file annual certified or
quarterly unaudited financial reports.
Special provisions have also been made
for those introducing brokers which are
country elevators. Monthly audits were
not proposed for introducing brokers; in
addition, no monthly financial reports of
any kind will be required for any
introducing broker because the financial
“early-warning” provision relating to &
“non-guaranteed” introducing broker's
capital which falls below 150 percent of
the $20,000 minimum is being omitted.

Request for Short Form 1-FR.
Introducing brokers using the allernative
capital requirement will only need to
complete the guarantee agreement.
Furthermore, completion of the Form
1-FR has been simplified for “non-
guaranteed" introducing brokers as a
result of the limitation an the carrying of
noncustomer accounts. Even though
FCMs and introducing brokers will use
the same Form 1-FR, those items not
applicable to introducing brokers have
been clearly identified.

Introducing Broker Definition. The
commentators generally maintained that
the introducing broker definition (see
proposed § 1.57) was to broad. The
Commission is excluding from that
definition FCMs, floor brokers, APs
(including exempt APs), CTAs which
solely manage discretionary accounts or
which do not receive per-trade
compensation, and CPOs which solely
operate commodity pools (§ 1.3 (mm]}).
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Flexibility and Time to Transfer in
Accordance with Final Rules. The
Commission is adopting a temporary
regulation (§ 8.12a-{T)) allowing an AP
one “free transfer” to a different
registration category (to or from an FCM
or introducing broker) within six months
of the date of adoption of the final rule;
deferring for 90 days the effective date
of the capital requirement for
introducing brokers operating pursuant
to the Commission's ‘‘no-action”
position; providing those persons who
formerly operated as agents several
alternatives {J.e., branch office, AP,
introducing broker with minimum
capital requirement, and introducing
broker with slternative capital
requirement); and allowing those
persons who did not quslify for the
Commission's introducing broker *no-
action” position and who now must
register as introducing brokers because
of the form in which they are
compensated until October 31, 1983 in
which to apply for registration. All of
these provisions are intended to permit
affected individuals and firms adequate
time in which to determine the most
suitable method of operation.

Multiple Associations. Some
commentalors supported the
Commission's proposal (which would
have prohibited an individual from
being associated with more than one
sponsor in each category of registration)
because of concerns relating to
identifying each firm's responsibility for
an AP au? potential confliots of interest.
Most of the other commentators,
however, objected to the Commission's
proposal, particularly because it would
have created certain practical problems
with respect to the APs of CPOs and
CTAs. The Commission has developed
several rules to address the
commentators’ concerns:

(8) An AP may not be simultaneously
associated with more than one FCM or
introducing broker (§ 3.12(f));

(b} An AP may not be simultaneously
associated with both an FCM and with
an introducing broker (§ 3.12(1));

(c) An AP of an FCM or introducing
broker may not register as an AP of a
CPO or CTA if that FCM or introducing
broker carriers or introduces the
discretionary or pool account which has
been solicited or accepted by that AP
(§ 3.22(0):

(d) An individual soliciting pool
participants for a8 pool with more than
one general partner would, absent an
exemption, necessarily be associated
with more than one CPO, which would
have been prohibited by proposed
§ 3.12(f), An exception has now been
provided for this situation (§ 3.16{a)(8));
and

(e} An AP may be simultaneously
associated with more than one CPO or
CTA subject to other rules, including
spansorship, the assumption of joint and
several liability by the CPOs and/or
CTAs for common customers, and the
periodic fingerprinting of all APs of
CTAs and CPOs with multiple
associations (§ 3.16(e)).

Registration Fees. Fees (which are
now the subject of a separate Foderal
Register notice) have been adjusted to
reflect actual costs to the Commission.
The Commisaion is not adopting a fee
for principals. Furthermore, there will be
no additional fee for simultaneous
applications for registration as an AP in
more than one capacity or for multiple
AP associations reported on Form 3-R.
Fees for introducing brokers and the
APs of introducing brokers will be
established by the National Futures
Association.

Options. The final rules provide that it
is unlawful for any person to solicit or
accept orders for a commodity option
transaction, or to supervise any person
80 engaged, unless such person is (1) an
FCM which is either a member of the
exchange on which the option is traded
or & member of a self-regulatory
organization (such as NFA) which
regulates the option-related activities of
its FCM members pursuant to
Commission-approved rules; (2) an
introducing broker which is either a
member of self-regulatory organization
which regulates the option-related
activities of its introducing broker
members pursuant to Commission-
approved rules or is operating pursuant
to a guarantee agreement with an FCM,
and that FCM is a member of a self-
regulatory organization which regulates
the option-related activities of the
introducing broker in a manner
equivalent to that required of contract
markets with respect to their member
FCMs; or (3) an AP of an FCM or
introducing broker which meets the
above requirements.

IL. Registration
A. Introducing Brokers

The Commission's proposal generally
would have required those persons who
were compensated on a per-trade basis
or for the referral of customers 10 an
FCM to register under the Act as an
introducing broker. The Commission
stated thal its proposal was “intended to
effectuate the Congressional intent that
persons who were formerly agents [of
FCMs] must now register us introducing
brokers or as associated persons of a

futures commission merchant."® The
Commission explained that:

The legislative history of the Futures
Trading Act of 1962 makes clear that
Congress intended to eliminate the former
unregistered statutory category of “agents” of
FCMs and to require those persons who
performed the types of activities traditionally
engoaged In by agents to register with the
Commission as introducing brokers.
Historically, agents have carried all of their
accounts on & fully-disclosed basis with un
FCM which provided “back office” services
for those accounts and as such, was
respanaible for compliance with the minimum
financial, recordkeeping, end reporting
requiremaents established by the Commission
and ts predecessar agency, the Commodity
Exchange Authority. . . . Cenerally, the
agent was compensated by the FCM on a per-
trade basis—/L.e., the agent would in some
manner be allocated (o percentage of the
commissions charged by the FCM on the
trades made by the agent's customers.

In view of the express Congressional
intenfion 1o require the registration as an
introducing broker of those persons who
would continue 10 operate in the same
munner as an agent of an FCM, the
Commission is proposing generally that uny
person who receives per-trade
compensation— whether from a futures
commission merchant (such as in the form of
“split” commiseions) or from & customer (.8,
by the monthly debiting of the customer's
account}be required {o register with the
Commission as an introducing broker . . .
The Commission is further proposing . . . 1o
require registration as an introducing broker
by any person who ia compensated for the
referral of customers to an FCM. Specifically,
the Commission is of the opinion that the
phrase “soliciting or accepting orders,” as it
is used in Section 2(a) of the Act, must be
construed to encompass not just the literal
solicitation or acceptance of customers’
orders, but also the solicitation of customers
of acceptance of their orders for referral to an
FCM for the institution of a trading
relationship and the execution of those
orders. Similarly, the Commission believes
that persons who are currently compensated
on a per-trade basia or by a referral fee a5
described above would be desmed to be the
“agent” of a futures commission merchant for
the purpose of the acceptance of those
customer orders. As such, any person who
continnes to engage in those activities would
be within the definition of, and generally
mquired to register as, an introducing broker

Furthermore, the Commission views the
forms of compensation discussed above &5
typical of an FCM-agent relationship and thus
belleves it is appropriata to rquire those
persons who continue to be compensated in .
this fashion to register as introducing brokers
unless they are registered as a futures :
commisaion merchant, floor broker, or an Af
of a futures commisgion merchant or of an
introducing broker.”

M8 FR 14933, 14835 (April 6, 1083).
+/d. ut14935-36 (footnotes omitied).
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Although the Commission's proposal
to define the persons who must register
as introducing brokers received some
support, the majority of the
commentators who addressed the issue
opposed that definition on the grounds
tha! it would impose unnecessary
requirements on CTAs and CPOs.
Specifically, those commentators noted
that requiring the re-registration of a
CTA or CPO as an introducing broker
would have the effect of duplicating the
fitness checks that were made when the
CTA or CPO was first registered with
the Commission. These commentators
further noted that the Commission's
rules already require CPOs or CTAs to
disclose the form and manner of
compensation to prospective pool
participants and clients* and to disclose
any conflicts of interest that might arise
between a CPO or CTA and an
introducing broker.? Finally, the
commentators suggested that inasmuch
as the Commission's proposal would
have the effect of establishing a capital
requirement for certain CTAs and CPOs
(but not those CTAs and CPOs which
receive incentive or performance
compensation), the Commission should
separately propose such a rule for all
trading advisors and pool operators
pursuant to the authority contained in
Section 4n of the Act (7 U.S.C. 6n) if it
believed such a requirement to be
NECESSATY,

The Commission has carefully
considered these comments and has
reconsidered its objectives in light of
those comments, The Commission's
proposal, which was consistent with
earlier staff interpretations of pertinent
provisions of the Act, was intended
primarily 1o preclude those persons who
were formerly designated as agents of
FCMs and who would now be required
0 register as introducing brokers from
tircumventing the newly-established
slatutory and regulatory requirements
lincluding the proposed net capital
‘equirement) by registering in some
other capacity. ™ The Commission

' Soe Commission rules 4.21{a)(7], 4.21(a}{14),
$311u)i4) (17 CFR 4.21(a)(7), 4.21(a)(14), $.31{a){4)},
..' See Commission rules 4.21{a)(3) and 4.31(a)(5)

7 CFR 4.21(a)(3), 4.91(n)(5)). The Conimission has
: rethieless umended those rales explicitly to
-"yl_l-n'rﬂ the disclosure of any such conflicta.

g l‘fr Comminsion was particularly concerned

L such un agent could register ay a CTA and

thereby evade the requirements thut would

“herwise be'applicable to an introducing broker
Although, ax discussed below, the Commi has
b t<lified its propasal in this regard, the Commission
% directed its staff 10 scrutinize closely the

nanner and method by which such CTAS conduct

L ¥ineas to ensure that they are not, in fact,

b "»’«wd In saliciting or in accepting orders for the
Prrchuse or sale of any commodity for future
Ty or for any commodity option traded on or

“Plect 1o the rules of o contract market and are not,

believes, however, that its objectives
can be as well met by revising the final
rules to eliminate the form and manner
of compensation as the principal
measure of whether registration as an
introducing broker would be required.
Thus, the Commission has decided to
exclude from the definition of
introducing broker any CTA which,
acting in its capacity as a trading
advisor, either manages discretionary
accounts pursuant to a power of
attorney or which is not compensated
on a per-trade basis. The definition of
introducing broker would similarly
exclude any CPO which, acting in its
capacity as a pool operator, solely
operates commodity pools, Finally, the
Commission's proposal would have
exempted FCMs, floor brokers, and APs
of FCMs and introducing brokers from
registration as an introducing broker
(proposed § 1.57(b)): these persons, as
well as the APs of CTAs and CPOs, are
now explicitly excluded from'the
definition of “introducing broker" if they
are acting in their capacities as FCMs,
floor brokers, or APs. Section 1.3(mm).

As a result of these exemptions, an
AP who, acting in his capacity as an AP,
solicits or accepts customers’ or option
customers' orders, or who solicits or
accepts discretionary accounts or pool
participations, would not be required to
register as an introducing broker.
Similarly, a commodity trading advisor
which “guides™ its clients’ accounts by
means of a systematic program that
recommends specific transactions ' and
which is compensated other than on a
per-trade basis (as, for example, by an
incentive or a fixed monthly fee) would
not be required to register as an
introducing broker. These exclusions
from the definition of “introducing
broker" are, however, limited to the
activities specified therein. Thus, for
example, while a commeodity pool
operator which only operated
commodity pools would not be required
to register as an introducing broker,
under these rules that same commodity
pool operator would not be authorized
to solicit or accept orders for an FCM
unless it were also registered as an
introducing broker or, in the case of an
individual, as an AP of that FCM.

Some of the commentators noted that
the definition of introducing broker
should also exclude those persons who
solicit or accept orders in a clerical
capacity or who refer customers on an
occasional basis and without
compensation. The Commission believes

therefore, required 1o register an an introducing
broker. See § 1.3(mm).

! S¢e Commission rule 410(g)(2) (17 CFR
4.10(3)(2)).

that each of these suggestions has merit
and has modified the definition of
introducing broker to exclude those
persons whose solicitation or
acceptance of customer’ or option
customers' orders is solely clerical * or
who are not compensated, directly or
indirectly, ' for their activities as an
introducing broker.

The Commission’s staff has received a
number of informal inquiries as to
whether a person who receives “split"
commissions or a referral fee must, in all
instances, be registered as an
introducing broker, The Commission has
previously given notice that if it were to
adopt such a rule, it would provide
affected persons who did not qualify for
the Commission's April 7, 1983 “no-
action" position for introducing
brokers’* adequate time in which to
comply with that requirement.’® As
indicated above, a number of these
persons will be excluded from the
definition of introducing broker and will
not, therefore, be required to register as
such; others, such as those individuals
who are registered in certain specified
capacities with the National Association
of Securities Dealers, may be exempt
from registration in appropriate cases.'*
To provide the persons now covered by
the amended definition adequate time in
which to register, the Commission will
not take any action to enforce the
registration requirements with respect to
any person who must now register under
these rules as an introducing broker and
who: (1) Is already registered with the
Commission in some cther capacity, and
(2) files a completed application for
registration as an introducing broker
(including the form 1-FR, Part A (net
capital computation) or Part B
(guarantee agreement)) with the NFA
not later October 31, 1983, which is

2 The Commission anticipates thal the standards
previoualy articulated in staff interpretations of the
clerical capacity exception contained in Section
4k(1) of the Act would generally be applicable to
this exclusion from the defi of introducing
broker. See, #.g.. Interpretive Latter No, 76-18,
Comm. Fut. L. Rep. (CCH) $20.210; Intarpretive
Latter No. 77-8, Camm. Fut. L. Rep. (CCH) §20. 430:
F. White & E. Lyon. Report for the Commodity
Futures Trading C ission: Questions C rning
the Registration of Associated Persons (Projecter
+204), at 912 [April 10, 1975),

" Indirect campensation could include. among
other {tems, forms of “soft™ compensation such as
research,

148 FR 15600 (April 13, 1063).

* 48 FR 18562, 18353 (April 29, 1663).

W See §§ 3.12(h)(2). 3.18(a)(5). An exemption from
AP registration does not, in itself, exclude an
individual from the definition of “introducing
broker.” As already discussed. however, the
definition of introducing broker does not include
many of the persons who would have been required
to register as an introducing broker under propesed
§ 1.57(b).
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ninety days after the adoption of these
regulations. This latter “no-action”
position will terminate upon the
registration of that person as an
introducing broker or upon notice from
the Commission’s Division of Trading
and Markets or from the National
Futures Association that the “no-action”
position has been terminated.

The Commission also proposed to
limit the exemption from CTA
registration for introducing brokers to
those introducing brokers which neither
directed not guided clients’ commodity
interest accounts. Proposed § 4.14(a)(6).
The Commission explained that its
proposal was consistent with the recent
amendments to the Act which, absent a
regulatory exemption, would have
required most introducing brokers to
register as CTAs, ' even in those cases
“where the introducing broker's advice
was limited to analyses of market
conditions and the issuance of
generalized recommendations to
purchase or sell particular futures
contracts.”"'*

Those persons who commented on
this portion of the Commission’s
proposal suggested that the Commission
instead adopt a rule which would
conform the regulatory structure for
introducing brokers and their APs to
that which is applicable to FCMs and
their associated persons. In particular,
the commentators noted that under the
Commission's proposal, an introducing
broker who formerly engaged in
business as an agent of an FCM and
who may not have been required to
furnish the Disclosure Document or
maintain the records specified in
Commission rules 4.31 and 4.32 (17 CFR
4.31, 4.32) would now be required
immediately to compile a composite
“track record" of all customer accounts
which had been directed by the agent
during the preceding three years.'*
These commentators further noted that
it was not uncommon for those agents to
have employed APs who were
individually registered as CTAs or to
have purchased research reports from
independent CTAs or from their clearing
FCM which were then distributed to the
agent's customers and that it would be
extremely difficult to appropriately
disclose past performance in such cases.

The commentators accordingly
suggested that the Commission provide
an exemption from CTA registration if
the advisory activities of an introducing

"' Futures Trading Act of 1882, Pub. L. No. 87444,
§ 201(2), 96 Stat. 220708 (1982).

'*48 FR 14033, 14038 (April 6, 1983).

“Section 4 31{a) requires only those CTAs which
ure registered or required to be registered 10 furnish
o Disclosure Document to their prospective clients.

broker are “solely incidental” to the
introducing broker’s business. Such an
exemption would be comparable to the
exclusion of FCMs from the definition of
“commodity trading advisor” contained
in Section 2(a) of the Act. The
Commission agrees in principle with
these commentators and has adopted an
exemption from CTA registration for
any registered introducing broker whose
“trading advice is [issued] solely in
connection with its business as an
introducing broker."” Section 4.14({a)(6).*
This exemption from registration
parallels the already-existing exemption
from CTA registration for associated
persons (§ 4.14(a)(3))* and, the
Commission believes, more precisely
delineates the intended scope of this
exemption than does the somewhat |
broader “solely incidental” exemption
suggested by the commentators, The
Commission will, however, monitor the
use of these new registration categories
and, if it determines that CTAs are
registering as introducing brokers to
avoid their disclosure obligations, the
Commission will take appropriate
measures to remedy any problems that
may result from such a practice.

The Commission has interpreted its
earlier “no-action" position for agents of
FCMs who wished to continue to
operate as introducing brokers (rather
than as APs or branch offices of an
FCM) to allow the APs of those agents
to remain associated with an FCM even
if they were not included in what would
be otherwise denominated as a branch
office if, among other conditions, the
APs were compensated directly by the
FCM.* The Commission issued that
interpretation because it appeared that a
“not insubstantial" number of country
elevators and cash grain merchants who
had formerly done business as agents of
FCMs might not want to become
introducing brokers or to do business in
the name of & futures commission
merchant as a branch office. The
Commission believed that such
interpretive advice was appropriate in
light of the fact that persons in that
situation might have difficulty deciding
whether to apply for introducing broker
status in the absence of final rules,
particularly inasmuch as their activities
as agents and associated persons are
“often incidental to [their] principal

* An introducing broker which was exempt from
registration as & CTA would nonetheless remain
subject to the provisions of Section 40 of the Act.
See Commission rule 4.15 {17 CFR 4.15).~

* The Commission wishes to emphasize that this
latter exemption for associated persons is available
to all APs (as defined In § 1.3(an)) and Is not
limited, 8s some cc tators d. anly to the
APs of futures commissions merchanis

44 FR 18062 (April 29, 1963).

business. . . ." The Commission
indicated, however, that it "will
continue to consider the appropriateness
of this interpretation as well as whether
and in what manner it should be
continued when the Commission adopts
final rules relating to introducing
brokers and their associated persons.” ®

The Commission has carefully
considered this matter in view of the
comments that addressed this issue and
its experience in the administration of
its “no-action” position and has
determined that the continuation of this
interpretive position is unwarranted.
The rules which the Commission is now
adopting make certain special
allowances for country elevators ** and
have been otherwise simplified to
facilitate compliance by affected
persons. As discussed more fully below,
persons who formerly operated as
agents of an FCM must elect either to
operate as an introducing broker or as 2
branch office of an FCM or, in the case
of an individual, as an AP of an FCM or
introducing broker. The principal feature
of the Commission's temporary “branch
office interpretation" was that an
introducing broker for which an FCM
assumed full responsibility would not
have to meet the capital requirements
that would otherwise be applicable to
introducing brokers. The alternative
capital requirement for introducing
brokers (i.e., the guarantee agreement)
permits a similar relationship but, the
Commission believes, is more fully
consonant with the requirements of the
Futures Trading Act of 1982 which
specifically contemplate the separale
existence and business identity of
introducing brokers upon the elimination
of the former satutory category of
“agents" of FCMs,

In this connection, the Commission
has also adopted a rule which specifies
that each branch office of a8 Commission
registrant must use the name of the firm
of which it is a branch and hold itself
out to the public under that name.
Section 166.4. This rule is intended to
eliminate any remaining uncertainty in
this area.™ The Commission also wishes
to confirm, in response to questions
which have been posed informally to its
staff on several occasions, tha an
associated person mus! be situated in
either the home office or designated
branch office of the registrant and tha!
each such office must have either a

B /d. at 1936263,

* Seo, 8. §1.10{1) (financial report filing option
for country elevators). ) )

o See. g, Soction 4h of the Act (7 LLS.C. 6h); 486
FR 15880, 15892 n. 16 {April 13, 1983)
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branch office manager of designated
supervisor.®®

in this connection, the Commission
has become aware of various situations
in which a registrant will compensate
some other person for the referral of
customers. These arrangements include
the use of “equity raisers,” as well as
less formalized relationships in which a
registrant will pay either a “finder's”
(referral) fee or a percentage of the
Commissions generated by the trading
activity of the referred customer or
client. The Commission does not object
t these practices as long es the persons
who are so compensated are properly
registered. The following examples are
intended to illustrate further the
Commission's interpretation of the
requirements of the Act and the
regulations thereunder in certain
situations; *' additional examples,
relating to the exemptions from AP
registration now being adopted by the
Commission and to APs' dual and
multiple associalions are provided
elsewhere in this Federal Register
notice.

(1) As a service offered to it
customers, an independent “financial
manager” recommends certain CTASs to
its customers based upon the financial
manager's assessment of the customer's
investment strategies, net worth, and
other factors and the CTAs,
qualifications and performance, If the
tnzncial manager is compensated on a
per-trade basis by the CTAs it
recommends, it must register an AP of
those CTAs (if the financial manager is
an individual) or as an introducing
bul'!-.'ur (if the financial manager is not
an individual). If it is compensated by
s own clients or by the CTAs on other
than a per-trade basis, the financial
menager must itself be registered as a
CTA (unless it is exempt from
fegistration as such under Section 4m of
'1e Act}. The individual employees of
the financial manager who solicit
tustomers for referral to the “outside™
CTAs must be registered as APs of the
‘nancial manager (if the financial
Manager is itself registered as an
introducing broker or a CTA) or as APs
of the outside CTAs (if the financial
Manager is itself an AP).

(2} A financial manager researches the
qualifications and performance (“track
fecords”) of independent trading
- e —

FOMs, Introducing brokers, CTAs and CPO may
hlement their applications for registration (Form
» o .l;gxgnulc a brunch office by the filing of
urm 3-K.
, These sxamples arm intended to be illustrative
'V Any determination as to whether a persan
Sust tegister with the Commission, and in which
““.‘ 'y, of course, must depeand upon all of the
Mhcular circumstances surrounding such person’s
mmodity-related activitles

advisors for FCMs. The financial
manager, for a per-trade fee paid by
those FCMs, then recommends CTAs for
inclusion on the FCMs' “approved list"
of outside CTAs * but does not have
any contact with customers. The
financial manager need not register as
an introducing broker or (if an
individual) as an AP of the FCM as it
does not refer orders or solicit
customers.

(3} A commodity trading advisor sells
subscriptions to an advisory newsletter
and also provides its clients with access
to a “hotline" which provides current
market quotations and buy/sell
recommendations—i.e.,, it is not
managing accounts pursuant to a power
of attorney. Upon request, the CTA or its,
employees will provide its clients with
the name of an FCM (or introducing
broker) which can execute customer's
orders. If the CTA is compensated by
the FCM or introducing broker on & per-
trade basis, the CTA must register as an
introducing broker and its employees
must register as APs of the introducing
broker. (If the CTA is an individual, both
the CTA and its employees may instead
register as APs of the FCM or
introducing broker to whom they are
making the referrals.) If, however, the
CTA is directly compensated by its
customers for those referrals, its CTA
registration will be deemed to be
sufficient and registration as an
introducing broker will not be required.

(4) Both an FCM and its APs receive
trailing commissions for selling a public
commodity pool underwritten by
another firm. No additional registration
is required of either the FCM or the AP
because the receipt of a trailing
commission for such services is
consistent with their registrations as an
FCM and associated person,
respectively.

B. Associoted Persons

The Commission proppsed, with
certain exceptions, to make the APs of
introducing brokers, CTAs, and CPOs
subject to the same “sponsorship"
standards and fingerprinting
requirements as APs of FCMs. Proposed
§ 3.12. The Commission did not receive
any comments specifically addressing
that portion of its proposal. The
Commission did. however, receive

"The Commission understands the term
“approved list" to refer to those situations where an
FCM permits its associated persons to refer those
customers who seek to have their accounts
managed or guided only to those CTAs, not
affilinted with the FCM, who are on the firm's
“npproved list.” The Commission further
understands that the existence of an “approved list™
does not operate to preclude a customer from
independently selecting a CTA to manage or guide
trading in the customer’s sccount.

several comments which suggested that
it was inappropriate (o prohibit APs
from being associated with more than
one CTA or with more than one CPO.
Some of these commentators further
objected to what they perceived to be
unnecessary duplication of registration
requirements in those cases where an
AP would be associated with more than
one sponsor. The Commission has
carefully considered these comments in
tight of the requirements established by
the Futures Trading Act of 1982 and, as
discussed in greater detail below, has
modified its regulations to establish
certain special procedures for the
registration of APs of CTAs and CPOs
and, in particular, for those APs of CTAs
and CPOs who are already registered as
associated persons in some other
capacity. See Section 3.18[e).*

The rules for the registration of APs
which the Commission is now adopting
nonetheless adhere to the principles of
“sponsorship” first established by the
Commission in December 1980.% These
standards are now being made
applicable to the APs of FCMs and
introducing brokers and, with certain
exceptions relating to the reporting of
dual and multiple associations, to the
APs of CTAs and CPOs as well. To
accommodate the changes necessary to
permit certain dual and multiple
associations, the Commission has
determined to amend § 3.12, the
regulation which presently governs the
registration of APs of FCMs, as
proposed but to make it applicable only
to the APs of FCMs and the APs of
introducing brokers; the registration of
APs of CTAs and CPOs will now be
governed by new § 3.16, Despite this
change, the regulations now being
adopted by the Commission establish
identical standards in those cases where
an individual is applying for registration
as an AP for the first time, regardless of
whether the AP will be associated with
an FCM or introducing broker (§ 3.12(c})
or with a CTA or CPO (§ 3.18(c)).»

* One of the commentators further suggested that
the Commission “grandfather” existing principals of
CTAs and CPOs from having 10 register as
ussociated persons. The Commission believes that
such & measure is unnecessery inasmoch as those
persons have presumably already filed applications
for AP registration under the terms of the
Commission’s “no-action” position for the APs of
CTAs and CPOs (46 FR 16878 (April 20, 1683)).
Furthermore, and as discussed below, any CTA or
CPO which is registered in an individual chpacily
(L&, as & sole proprietorship) will be exempt from
registration as an AP of a CTA or CPO,
respectively. Section 3.18(a}{2).

» Sae 45 FR 80485 [December 5. 1880).

* Introducing brokers will. however, file
registration materials, including applications for AP
registration, with the Natjonal Futures Association,
See § 3.2(a). See also 48 FR 15040 (April 13, 1863).
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Similarly, where an AP is no longer
associated with a sponsoring FCM,
introducing broker, CTA, or CPO, the
standards and procedures for the
expedited re-registration of that
individual will be identical for all
categories of AP registration. Sections
3.12(d), 3.16({d). Where, however, an
already-registered AP wishes to become
simultaneously associated with 8 CTA
or CPO, the Commission has established
special procedures for the reporting of
that simultaneous association. Each of
these situations is described in detail
below.

Initial registration. Except in those
cases where a Form 3-R is being filed by
a CTA or CPO to report the association
with that CTA or CPO of an already-
registered AP, the sponsor of an AP's
application for registration is required lo
make certain certifications regarding the
applicant. Specifically, the sponsoring
FCM, introducing broker, CTA or CPO
must certify on the Form 8-R being filed
as an application for AP registration
that the applicant is currently associated
with the sponsor (or will be so
associated within thirty days).»
Sections 3.12(c)(1)(i), 3.16(c)(1)(i). In this
connection, the Commission wishes to
clarify, in response to the concern
expressed by one of the commentators,
that this regulation applies equally to all
APs—regardless of whether they are
denominated by the sponsor as partners,
officers, employees, consultants, agents
or independent contractors (or any
similar term), Sections 3.12 and 3.16

1L, alter the liling of a Form B-R. the applicant
either faily to become essociated with the sponsor
or if thut relationship is terminated. the sponsor
must promptly report that fact to the Commission,
or in the case of an AP of an introducing broker, to
the NFA, Section 3.31(c)(1).

" Sections 4k (1). {2), and (3) of the Act {7 US.C.
6k (1), [2). [3)), Pub, L 97444, § 212, 08 Stat. 2300-05.
provide thist unless an individual in registered ms an
nssociated person of a particular registrant. it is
unlswiul for that individual to be associsted in any
of the following capacities with:

(1) A futures commission merchant as u partoer,
officer. or employee (or any person occupying a
simllar stutus or performing similur functions). in
any capacity which involves (i) the solicitation or
acceptance of customers' or option customers’
orders (other than In & clerical capucity) or [ii] the
supervision of any person or persons 80 engeged;

(2} An Introducing broker as & partoer, officer,
employee, or agent (or any natural person
occupying & similar stutus or performing similar
functions). in any capacity which involves (i) the
solicitation or ncceptance of customers' or option
customers orders (other than in a clerical capacity)
or {ii) the supervision of any person or persons so
engaged:

{#) A commodity pool operator an u partner,
officer, employce. consultant, or agent or any
nuturs! person occupying similar status or
pecforming similar functiona), in any capacity which
involves (i) the solicitation of funds, securities, or
property for s participation In 3 commodity pool or
(it} the supervition of any person or persona so
engaged: or

require the sponsor to certify that it has
“hired or. . . otherwise employed™ an
associated person.* The latter phrase—
which was originally included in the
Commission's regulations to cover those
situations where a partner of an FCM
was also an associated person—is not
limited to common law employer-
employee relationships, but also
includes any relationship or association
which requires AP registration.

Sections 3.12(c)(1){ii) and 3.16(c)(1)(ii)
require the sponsor to make whatever
inquiries are necessary to certify that it
has investigated and verified the
preceding five years of the applicant's
education and employment history and
that such history is accurately presented
in the Form 8-R. (This "screening"
requirement does not apply, however, in
the case of "grandfathered” APs of
FCMs who were registered as such prior
to July 1, 1982 and who, at the time of
the first expiration of their AP
registration subsequent to that date, will
remain associated with a sponsoring
FCM.) Sections 3.12(c)(1)(iii) and
3.16(c){1)(iii) further require the sponsor
to certify that all of the publicly
available information supplied by the
applicant on the Form 8-R is accurate
and complete to the best of its
knowledge, information and belief.*

As the Commission has earlier
indicated, these “screening"
requirements “do no more than make
uniform what should be the ordinary
and customary practice for every
responsible registrant employer.*
Furthermore, the Commission
anticipates that the continued upgrading

{4) A commodity trading advisor as a partner.
officer, employee, consultant, or agent (or any
natural pereon occupying a similar status or
performing similar functions), in any capacity which
involves (i) the solicitation of u client's or
prospective client's discretionary account or (ii] the
supervision of any person or persons so enguged.

Id.; see § 1.3(aa),

» Sections 3.32{d){1)(5). Ja0{d1)(1}; see
§3 3.22(c)(1)(i). 338{c)(1){i)

¥ The Commission has previousiy construed this
requirement to apply primarily to the questions in
the existing Form 8-R which relate to regulatory or
judicial sanctions. If, for example, an AP applicant
or registrant answered “Yes" in response Lo any of
those questions, the sponsor is required to make
whatever inquiries were necessary to cortify that
the individual’s represenintions about, and
documentation of, the status or disposition of the
mutter were, in fact, sccurate and complete. Further,
while the Commission’s regulations require the
sponsor to investigate and document any adverse,
publicly uvailable information which is reflacted in
the applicetion, the Commission wishes to
emphasize that the regulations do not require the
sponsor to obtain negative information regarding
the applicant when there {s no indication of such in
the application, See 45 FR 80485, 80488 {Docomber 5,

of quality overall among registrants will
lower costs by reducing turnover of
personnel, lost business due to customer
dissatisfaction, and litigation arising
from the acts of employees.®? The
regulations do not prescribe procedures
which must be employed by the sponsor
prior to making the required
certifications. The Commission
contemplates, however, that sponsots
will use methods comparable to those
customarily employed by the financia!
community for sensitive positions and
may contract with investigative
agencies to perform some or all of the
screening functions. Although the
Commission does not object to such a
practice, it nonetheless remains the
sponsor’s responsibility to assure itself
of the accuracy of the representations
that are made to the Commission,

The Commission recognizes that were
it to require these certifications to be
completed prior to the submission of an
application for AP registration, the
overall processing time could be
increased by as much as 4-8 weeks—the
amount of time which may be needed by
a sponsor to complete its background
checks on the applicant. The
Commission is, therefore, extending to
all categories of APs the provision
which permits a sponsor to submit the
Form 8-R without the required
“Sponsor's Certification" as long as that
Certification is submitted at a later date.
This “dual processing” allows the
Commission to commence its
background checks of the applicant *
while the sponsor conducts its own
screening of the applicant prior to its
submission of a completed Sponsor's
Certification. See §§ 3.12(c)(2), 3.16(c)(2).
An AP will not be registered, however,
until that Certification has been
submitted.

With certain exceptions, each Form 8-
R submitted in connection with the
registration of an AP must be
accompanied by a fingerprint card.
Sections 3.12(c)(3), 3.12(d)(3), 3.16[c)(3).
3.18{d)(3). A person who is
simultanepusly applying for AP
registration in more than one capacity,
however, will only be required to file &
single fingerprint card and would not, 85
one of the commentators assumed, be
required to file a fingerprint card for

each such capacity.* (In those relatively

i
"The Commission and the NFA screen
applicants and principals with the Federal Bureau of
Investigntion and the Securities and Exchange
Commission ("SEC") and, where necessary.
ducts or 1o be conducted further

1060); 48 FR 14033, 14837 n.32 (April 8, 1983),

45 FR 18356, 18357 (March 20, 1980); 45 FR
80485, 20488 (December §, 1080); 48 FR 14033, 14937
{April 8, 1983),

investigations of the individual's fitness.

2% Similarly, o person who was simultaneously
filing as a principal and s an associaled purson
would only hsve to file & single fingerprint card.
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rare cases where an AP will have
different sponsors for each capacity of
AP registration—as, for example, where
a CPO has a separate CTA subsidiary—
the application for registration as an AP
of a CPO on Form 8-R or Form 8-S
should be accompanied by a Form 3-R
listing that individual as an AP of the
CTA. Both the CTA and the CPO will
then be the sponsors of, and responsible
for, the associated person. See

§ 3.18(e)(2}.)

Expedited AP registration procedurss.
Proposed § 3.12(d) would have extended
the expedited registration procedure
which is presently available to APs of
FCMs to applicants for AP registration
in any capacity. Specifically, the
Commission's proposal would have
allowed any person whose AP
registration had terminated within the
preceding sixty days, as well as any
person whose registration as an AP was
still in effect, to use this expedited
procedure. Thus, for example, an
individual who was already registered
s an AP of a CTA could use this
expedited procedure to become
immediately registered s an AP of an
FCM. Similarly, an AP of an FCM whose
registration had terminated within the
preceding sixty days could, under the
Commission's proposal, have filed Form
8-S to become an AP of either another
FCM or to become an AP of an
introducing broker, CTA or CPO.

These expedited procedures allow an
eligible individual to become registered
as an AP of a new sponsor upon the
mailing to the Commission of a
completed Form 8-S, the one-page
"Certificate of Special Registration."

The Form 8-S requires a certification by
the sponsor that the individual has been
hired or otherwise employed by the
sponsor as an AP. The applicant must
personally certify that his AP
registration in any capacity is neither
suspended nor revoked, that he qualifies
for expedited registration, and that if
there is & proceeding pending to
suspend, revoke, or condition his
registration (or if, within the preceding
twelve months, the Commission has
permitted the withdrawal of an
';'i’:‘!ication for registration), the sponsor
has been given a copy of the complaint
or letter issued in that proceeding.
Within sixty days of the filing of the
Form 8-8, the AP and the sponsor must
complete and the sponsor must file with
the Commission a completed Form 8-R
lmr!uvding the “"Sponsor’s Certification”
described above), the registration fee
and a fingerprint card.+0

o, No fingetprint card s requirsd, however, in
aoke casen where the Forms 8-5 and 8-R are being
{ied prioe ta the first expiration of that individual's

The Commission has refined its
proposal in light of the special
procedures, discussed below, which
have been established for the reporting
of dual and multiple associations of APs
of CTAs and CPOs. As revised, an AP
who wishes 1o become associated with
an FCM or with an introducing broker
may still use Form 8-S—both in the case
where that individual remains registered
as an AP of a CPO or CTA and where
that individual's prior AP registration in
any capacily has terminated within the
preceding sixty days.*' By comparison,
however, an individual who wishes to
become asssociated with a CTA ora
CPO would be required to file Form 8-S
{and, within sixty days, a Form 8-R, a
fingerprint card, and the registration fee)
only in those cases where the AP is no
longer associated with any category of
registrant; as described more fully
below, APs who remain registered as
such must file a Form 3-R to become
associated with a CTA or CPO.

Multiple associations. Proposed
§ 3.12[f) would have prohibited an AP
from being associated with more than
one registrant in any capacity. Thus,
while an AP would have been permitted
to become associated with up to four
sponsors (one FCM, one introducing
broker, one CTA, and one CPO), he
would not have been allowed to be an
AP with any two registrants in the same
category (e.g., two FCMs or two CPOs).
The Commission explained that its
proposal was consistent with the then-
existing rule which prohibited an AP
from being associated with more than
one FCM and that, in the Commission’s
view, “the obvious difficulties of
supervision in such a situation and . . ,
the inherent possibilities of conflict of
interest that might arise if an AP were to
have more than one sponsor”
outweighed any possible adverse effects
upon competition which might result
from such a prohibition.* The
Commission specifically requested
comments as to the appropriateness of
such a limitation and whether the
Commission's rule should be modified
further to prohibit all such simultancous

registration as an associated person of an FCM
subsequent to July 1, 1982 and the AP (s romaining
under the sponsorship of an FCM.

*1 In those instunces where an AP was registered
as such prior to July 1, 1882 and has not yet re-
registored under the sponsarship of a futures
commission merchant, the sponsoring FCM must file
either a completed Form 8-R or a Form 8-S on or
before the scheduled expiration date of the AP's
registration. Where the FCM does elect o file the
Form 8-S (as, for example, where It may not have
completed its processing of the Form 8-R prior to
the expiration date], it must file the completed Form
8-R within the ensulng sixty days,

48 FR 14633.14038 (April 6, 1983 {footnote
omitled).

associations other than those expressly
for APs of commadity trading advisors
and APs of commodity pool operators
permitted by Sections 4k (2) and (3) of
the Act.®

The Commission received several
comments on this portion of its proposal.
Some of the commentators strongly
supported the Commission’s proposal
and noted that it would be difficult to
supervise and monitor an AP's activities
if the AP were permitted to have several
employers. Other commentators,
however, noted that it is not uncommon
for persons who will now be required to
register as APs of CTAs or CPOs to
work for several firms at one time. Some
of these CTAs and CPOs maintained
that, because of the relatively limited
scale of their operations, it would be
prohibitively expensive for them to
retain a full-time sales force and that, of
necessity, they entered into contractual
arrangements whereby an individual or
firm generates potential clients or pool
participants for several CTAs and CPOs
at the same lime. These commentators
argued that this practice is actually
advantageous to potential clients and
poal participants because it has the
practical effect of offering them a wider
choice of investment alternatives than
would otherwise be available if they
were solicited by an AP whose sole
allegiance was to a particular CTA or
CPO.

The Commission has carefully
considered each of these comments as
well as its experience with the existing
restriction on the APs of FCMs * and has
refined the final rule in a manner which
it believes will accommodate these
concerns as well as the Commission’s
desire to assure that responsibility for
an AP's conduct is clearly delineated
and that APs continue to remain fit for
registration, Specifically, the
Commission has determined lo continue
to prohibit APs from being assoclated
with more than one FCM and has
similarly determined to preclude APs
from associating with more than one
introducing broker. As noted above,
those commentators who supported the
Commission's proposal noted that it
would be difficult to ascribe
respongibility in cases where an AP is
working for different sponsors. The
Commission believes this comment has
merit, particularly in light of the

“id.

* For example, the Commission’s staff, acting
purssant to delegated authority (see § 312(g)). has
granted petitions for exemption from the
prohibitions contalned in § 3.12(f] in certaln limited
circumsiances, subject to appropriate conditions—
such as joint and several Hability—in cases whore
an AP sought to be associsted with two FCMs. See
also 48 FR 4650 (February 2, 1943),
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similarity between the functions of
introducing brokers and FCMs, and has
therefore determined also to preclude
APs from being simultaneously
associated with an FCM and with an
introducing broker. Section 3.12(f) (1),
(2).

As noted earlier, the Commission has
determined to allow APs of CTAs and
CPOs to be associated with more than
one CTA or CPO (or with a CTA and a
CPO) under certain conditions, including
that all such dual and multiple
associations must be reported to the
Commission on Form 3-R. Similarly, the
association with a CTA or CPO of an
individual who is already registered as
an AP of an FCM or introducing broker
must be reported on Form 3-R. The filing
of such a Form 3-R will constitute a
certification that the commodity trading
advisor or commodity pool operator has
verified that the AP is currently
registered as an associated person in
any capacity (i.e., as an AP of an FCM,
introducing broker, CTA or CPO) and
that the AP is not subject to a statutory
disqualification as set forth in Section
8a(2) of the Act.

Furthermore, the filing of such a Form
3-R will constitute an acknowledgment
by the CTA or CPO that in addition to
its responsibility to supervise that
associated person, the commodity
trading advisor or commodity pool
operator will be jointly and severally
responsible for the conduct of the
associated person with respect to the
solicitation of any client's or prospective
client’s discretionary account, or the
solicitation of funds, securities, or
property for a participation in a
commodity pool, with respect to any
customers of option customers common
to the trading advisor or pool operator
and any other CTAs or CPOs with
which the AP is associated.*® Section
3.16{e){2)(i). This latter condition has
been included because of the
Commission’s concern that in cases
where an AP is engaged in soliciting
clients for more than one CTA or in
soliciting pool participants for more than
one CPO, it could be difficult not only to
assign responsibility to a particular
trading advisor or pool operator for any
misrepresentations or omissions made
by the AP in the course of that
solicitation, but also to conduct audits
for these purposes. (For example, if an
AP were to represent that the risks of
commodity trading can be eliminated
completely by the use of “stop-loss™

**The terms “customer” and “option customer,”
as defined in Commission rules 1.3(k) and 1.3()j) (17
CFR 1.3(k), (})). mclude discretionary account
clients and pool participants.

orders,*® it would be difficult for the
customer solicited by that AP to prove
in any subsequent dispute that the
representations on which the customer
relied were made on behalf of the
trading advisor who ultimately managed
that customer's account.) The
Commission understands that this latter
requirement may limit these multiple
associations but, in view of the
substantial regulatory benefits from
such a provisitm, does not believe that it
will unnecessarily restrict common
industry practices.

An AP who is already registered in
some other capacity and for whom a
CTA or CPO now files a Form 3-R will
be registered as an AP of that CTA or
CPO and will remain so registered as
long as he remains associated with that
sponsor. Section 3.18(b). Thus, for
example, an AP of @ CTA who becomes
associated with a CPO will also be
registered as an AP of that CPO. Even if
the AP later leaves the CTA’s
employment, he will remain registered
under the sponsorship of the pool
operator as long as he continues to be
associated with that CPO. Because such
an AP will not be required to file a Form
8-R or a fingerprint card when he
becomes associated with the CPO—
unlike the APs of FCMs or introducing
brokers who register under the
expedited procedures provided by
§ 3.12{d) “—persons who are APs of
more than one CTA or CPO (or who are
already registered as APs of an FCM or
introducing broker when they become
associated with a CTA or CPO) will be
periodically required to file a fingerprint
card beginning approximately two years
after they first become associated with a
CTA or CPO. This procedure for the
fingerprinting of APs with multiple
associations is intended to permit the
Commission or its designee to confirm
an AP's continued fitness for
registration. Section 3.16(e)(2) {ii).**

Even though the Commission has
adopted this special procedure to
gccommodate the diverse arrangements
by which some registrants and, in
particular, CTAs and CPOs solicit and
conduct business, the Commission

44 See Commission rue 1.55{b) {17 CFR 1.55{b)).

“* A number of the comméntators supported the
Commission’s proposal to allow APs 1o become
associated with CTAs and CPOw upon the filing of a
Form 3-R. The Commission han declined. however.
1o adopt the suggestion of some of those
commentuators that APy who are already registered
in any capacity be allowed to add additional
associstions without un immediate review of thelr
continued fitne=s for regivtration. See 48 FR 14833,
14858 {April 6. 1983}); 45 FR 80485, 80M67 (December
5, 1680)

* See generally 45 FR 18356, 16356-57 & 0§
(March 20, 1960} 45 FR 80485, 80467 (Dacember 5,
1080}

nonetheless agrees with those
commentators who were concerned that
allowing certain types of dual and
multiple associations could have the
effect of diffusing an AP's sponsors’
supervisory responsibilities to the point
where it could become impossible to
ascertain who was responsible for the
AP's conduct. In particular, the
Commission was concerned that
allowing an AP to engage in certain
parallel types of activity on behalf of
different sponsors could result in
situations where each sponsor would
attemp! to disavow any responsibility
for the AP by asserting that the wrongful
acts or omissions of the associated
person were not attributable to that
sponsor but rather to the AP's other
employers. For this reason, and as
explained above, such multiple
associations will be permitted only
where an AP soliciting for two or more
CTAs or CPOs will, to the extent that a
client or pool participant is solicited for
those CTAs or CPOs, be the joint and
several responsibility of each such
trading advisor or pool operator.

The Commission has similar concerns
with respect to the solicitation of
discretionary accounts and pool
participations by APs of FCMs or
introducing brokers who, absent
appropriate limitations, could be
simultaneously associated with a CTA
or CPO. The Commission recognizes.
however, that it is customary for an
FCM, to the extent that it recommends
CTAs to its customers, to provide the
names of several trading advisors and
separately, to allow other registered
CTAs not on the FCMs' “approved list”
to manage customers' accounts pursuan!
to a power of attorney. The Commission
has, therefore, adopted a rule which
prohibits an AP from being associated
with an FCM and a CTA where thal
FCM solicita or intends to solicit clients
or prospective clients for that trading
advisor. In such a case, however, an AP
associated with the FCM may solicit
customers for any trading program
recommended by the FCM without
having to register as an AP of the C’l'.'\'éa
which will be managing the customers
accounts. Section 3.12(f)(3). The
Commission has adopted a similar rule
with respect to introducing brokers and
CTAs. Section 3.12(f)(?). For the same
reasons, the Commission has decided 10
prohibit an AP from being
simultaneously assoclated with a CTA
and with an FCM or introducing bmkfr
for which the FCM or introducing broker
will carry or introduce clients’ or
prospective clients’ discretionary
accounts (§§ 3.12 (){4), (1)(8)).
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The Commission is adopting similar
limitations on the ability of an AP to be
associated with a CPO and with an FCM
or introducing broker. The Commission
recognizes that it would be impractical
to register all of an FCM's or introducing
broker’s APs with each CPO for whom
the FCM or introducing broker carried or
introduced accounts. Thus, and as with
the solicitation of discretionary accounts
by an AP of an FCM or of an introducing
hroker, an AP who solicits pool
participations for an FCM or introducing
broker will not be permitted to be
associated with a CPO which will
operate a pool solicited by the FCM or
introducing broker; such an AP will be
deemed to be associated solely with the
FCM or introducing broker, and not with
the pool operator. Sections 3.12 (f)(5),
(f)(9). Finally, an AP will not be allowed
to become associated with a CPO and
an FCM or introducing broker for which
the FCM or introducing broker will carry
or introduce the account of a commodity
pool operated by that pool operator
(§8 3.12 (f)(e), (D(10)).

Exemptions from AP registration.
Proposed § 3.12(h) would have
established certain limited exemptions
from AP registration in addition to those
established by Section 4k of the Act.
Sections 4k(1)-(3) of the Act exempt any
individual who is registered as an FCM,
floor broker, or introducing broker from
AP registration in any capacity while
Sections 4k{2) and 4k(3) further exempt
CPOs and CTAs from having to register
s APs of commaodity pool operators and
commodity trading advisors,
respectively. As described more fully
below, the Commission has
substantially expanded upon its
proposal and has augmented these
stalutory exemptions to eliminate
entirely the need for AP registration in
appropriate cases.

For example, the Commission's
proposal would have exempted from
registration as an AP of a commodity
pool operator any individual who is
already registered with the National
Association of Securities Dealers
("NASD") as a registered representative
or registered principal. As the
Commission observed at that time:

[Slome CPOs register their pool offerings
vfnh the Securities and Exchange
anlmlasion and, as part of that process,
furnish a written “prospectus” to prospective
pool participants containing much of the
information required by Commission rule
4.2 In recognition of this practice, the
Commission has permitted CPOs who choose
10 provide a prospectus to prospective pool
participants to supplement that prospectus to

({;n?)'y with the specific requirements of
2854

The Commission believes that similar
considerations may apply to the actual
solicitation of pool participants. . ..

The Commission has subsequently had
occasion to provide a temporary no-action
position to certain applicants for AP
registration who were associated with
registered securities brokers or dealers and
who were themselves registered with the
NASD as a registered representative or
registered principal. In that context, the
Commission noted that the fitness
investigations conducted by the NASD are
similar to those conducted by the
Commission and that the Commission and
the NASD apply similar standards of
registration fitness. Furthermore, ingsmuch as
the Commodity Exchange Act does not
relieve any person of any obligation or duty,
or affect the availability of any right or
remedy available to the Securities and
Exchange Commission or any private party
arising under the Securities Act of 1833 and
the Securities and Exchange Act of 1934
governing the issuance, offer, purchase, or
sale of securities of a commodity pool, the
Commission contemplates that a not
insubstantial number of persons who would
otherwise be required to register as APs of a
commodity pool operator will already be
registered with the NASD. In view of these
considerations, the Commission believes that
its proposed exemption will appropriately
limit regulatory duplication and overlap by
eliminating the need to register the large
numbers of individuals who may only
occasionally solicit pool participants. **

The commentators generally
supported the Commission's proposal
but noted that the proposed exemption
would be nullified if the persons who
would otherwise be exempt from
registration as APs of CPOs nonetheless
had to register in some other capacity.
As noted above, the Commission has
modified the definition of “introducing
broker" to exclude any associated
person acting in his capacity as an AP,
regardless of whether that associated
person is registered or exempt from
registration (§ 1.3(mm)). The
Commission is also broadening the
exemption for these NASD registrants
so that they will be exempt from AP
registration in all capacities (i.e,, as an
AP of an FCM, introducing broker, CTA
or CPO) as long as the exempted
imdividual's only commodity-related
activity is the solicitation of funds,
securities or property for a participation
in a commaodity pool (or the supervision
of any person or persons so engaged)
and that activity is conducted pursuant
to that individual's NASD registration.
Thus, this exemption will not be
available to any individual who is
engaged in any other activities which
are subject to regulation by the
Commission. Sections 3.12(h)(2),

3.16{a)(5).

**48 FR 14933, 14939 [April 8, 1883) (foolnotes
omitted).

In addition, it has come to the
attention of the Commission that
individuals who are engaged exclusively
in the offer and sale of certain types of
offerings under the NASD's “direct
participation program"” * may be
registered with the NASD as “limited
representatives” or "limited
principals.” * The Commission believes
that the considerations articulated
above would apply equally to these
latter classes of NASD registrants and
has accordingly expanded this
exemption from AP registration.

At the same time, however, the
Commission wishes to emphasize that
its grant of exemption from registration
for these APs does not mean that other
provisions of the Act, in particular
Section 4b and 4o, are not applicable to
these individuals. They also remain
subject to enforcement proceedings
brought under Sections 6, 8b or 6¢ of the
Act and private actions brought under
Section 22. Moreover, the Commission
intends to monitor the activities of these
exemp! individuals and will consider
amending its regulations to remove this
exemption if conditions warrant,

The Commission has also exempted
CTAs from registration as APs of CTAs
and has exempted CPOs from
registration as APs of CPOs. Section
3.168(a)(2). The Commission has further
exempted any individual who is slready
exempl! from registration as a CTA or
CPO pursuant to certain of the
Commission's Part 4 rules from
registration as an AP of a CTA or from
registration as an AP of a CPO,
regpectively. Section 3.16 (a)(3), (a){4).
Neither of these exemptions would
apply, however, if the person who was
exempt from registration was
respectively associated with a CTA or
CPO which was not itself exempt from
registration or which had registered as a
CTA or CPO notwithstanding the
availability of those exemptions from
registration. Finally, one of the
commentators noted that it is not
uncommon for commodity pools to be
operated by more than one CPO and
that, in such a case, it did not appear to
be necessary to require an AP to register
under the sponsorship of each of those
pool operators. The Commission agrees
and has provided an exemption for any
such individual who is registered as an

“The Commission understands the term “direct
participation program” to refer to those offerings
which provide for flow-through tax consequences
regardless of the structure of the legal entity or the
vehicle for distribution. NASD Rules of Fair
Practice, Article lil. section 34(d)(2), NASD Munual
(CCH) § 2191, at 2109-33—2100-34.

¥ 1d., Article |, Schedule C, Part IL section 2{c)
and Part 1, section 2{d), NASD Manual (CCH)
¥ 1102A, at 1054 and 1050-51.
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AP of any one of thg pool's CPOs.
Section 3.16{a)(8). Each of the CPOs will,
however, be fully responstble for the
conduct of those APs with respect to the

,‘a_ =
SR EAFUES fiﬂi‘(lﬂ
FCM files Form 4-5/8-
R, FP card, low
103 12¢4) §3 12

Note.~An AP whose registration has
terminated within the last 80 days must use
Form 8-S to become re-registered as an AP
excepl: (1) if he remaing registered as an AP
with another sponsor, he can use Form 3-R to
become associated with a CTA or CPO (see
chart); and {2) an AP of an FCM who was
registered prior to July 1, 1982 may essociate
with another FCM upon the filing of a Form
3-R until that prior registration expires, at
which time the AP must be re-registered
under § 3.12 (c) or {d).

(1) An AP of an FCM terminates his
employment with that FCM and, within
sixty days, becomes associated with
another sponsaring FCM. The AP will be
re-registered upon the mailing to the
Commission by the new FCM of a Form
8-S. The new sponsor must also file a
Form 8-R, fingerprint card, and the
registration fee for the AP within sixty
days. Section 3.12(d). The same
requirements would apply if, after
leaving the FCM, the AP became
associated with a CTA, CPO, or
introducing broker (except that the
introducing broker would file the Forms,
fingerprint card, and any fee with the
National Futures Association). Sections
3.16{d) (CTA, CPO), 3.12{d) {introducing
broker).

(2) An AP of a CTA wants to become
simultaneously associated with another
CTA. The second CTA files a Form 3-R
to report that association. Section
3.16(2)(2).

{3) An AP of a CTA wants to become
simultaneously associated with 8 CPO.
The CPO files a Form 3-R to report that
association. Section 3.16(e)(2).

{4) Each of the three general partners
of a commodity pool is registered as a
CPO. An individual who is registered
under §§ 3.18 (), (d). or (e) as an AP of
any of CPO “A" need not re-register as
an associated person of the other two
commodity pool operators, “B" and “C."
If that AP later intends to solicit pool
participants for CPOs, "B” and "D,” his
registration as an AP of “A” is not
sufficient and he must re-register under
the sponsorship of either “B" or “D."
Section 3.16{a)(6).

AP in20003 1 Decome SITUARNAOUSYy ASSOCMIed with —

18 fhes Form 8-5/8-R,
FP cam, foe

sale of units in that commodity pool.
The following chart and examples

illustrate the application of these

requirements: "N

0

e
il I

| CTA M08 Foom 3-A___| CPO files Form 3-R

| § 21800 (Buf sve | §3.16(0) (Bt soe

§3.1210) | §32m)
CTA fies Form 3-R. | CPO tsen Form 3-H.

i $3.16¢0)

§3.16¢e)

(5) An AP of an FCM (or introducing
broker) wishes to continue his
employment with the FCM (or
introducing broker) and also become
associated with a CTA. The CTA mus!
file a Form 3-R to report that
association. Section 3.16(e)(2). Note,
however, that § 3.16(e)(1) incorporates
the prohibitions on dual and multipie
associations contained in § 3.12(f){3}-{4)
(and, for introducing brokers,

§8 3.12(f}(7)-{8)). so that the AP could
not be simultaneously associated with
the FCM or introducing broker and with
the CTA if the FCM or introducing
broker solicits, or intends to solicit.
clients for the CTA or carries or
introduces, or intends to carry or
introduce, the CTA’s clients' or
prospective clients’ discretionary
accounts.

(6) An AP of a CTA wishes to become
associated with a CPO while remaining
an AP of an FCM or introducing broker.
The CPO files a Form 3-R to report that
association (§ 3.168(e)(2)) if the AP is, in
fact, not prohibited by §§ 3.12(f)(5)-(8)
or §§ 3.12(f){9)-{10) from becoming
associated with the CPO.

(7) An AP of a CTA or CPO wants to
become simultaneously associated with
an FCM. The FCM must file a Form 8-S
(and, within sixty days, & Form 8-R,
fingerprint card. and the registration fee)
if that simultaneous association is not
prohibited by § 3.12(f). Section 3.12{d).

(8) The facts are the same as in
Example (7), above, except that the AP
intends to become associated with an
introducing broker. if the AP is, in fact,
permitted to become associated with the
intreducting broker while remaining
associated with the CTA or CPO (see
§ 3.12(f}), the introducing broker would
file the Forms and related materials with
NFA.

(8) An AP of an FCM or introducing
broker recommends CTAs on the FCMs
or introducing broker's “approved list."
The AP is deemed to be associated
solely with the FCM or introducing
broker and does not register as an AP of
those CTAs. Section 3.12 {)(3), (1)(7).

{10) An AP of an FCM or introducing
broker solicits commodity pool
participations on behalf of that FCM or
introducing broker. The AP is deemed 1o
be associated solely with the FCM or
introducing broker and does not register
as an AP of the CPO(s] which will be
operating the pool. Section 3.12 {i)(5).
(£)(9).

(11) An AP of an FCM wants {o
“"moonlight” by working for a CTA. The
CTA files a Form 3-R to report that
association bul may hire the AP only if
the FCM by whom the AP is also
employed does not solicit for the CTA or
carry accounts managed by the CTA.
Sections 3.16{e), 3.12(f){3)-{4].

(12) An individual employed by a
broker-dealer is registered with the
NASD as a "registered representative.”
That individual may solicit commodity
pool participations and receive trailing
commissions in connection with that
pool offering without having to register
as an AP (§§ 3.12(h)(2), 3.16{a)(5)) or as
an introducing broker (§ 1.3{mm)).

(13) A CPO is exemp! from
registration pursuant to Commission
rule 4.13 (17 CFR 4.13) and has not,
therefore, registered as a CPO. The
persons who solicit for that pool
operator are not required to register as
APs of that CPO. Section 3.16{a)(4).

{14) A CTA who advises 15 or fewer
persons at any one time hires an
individual to solicit discretionary
accounts, Because that solicitation is
inconsistent with the CTA's “not
hold{ing)} himself out to the public as a
commodity trading advisor™—which is
necessary for the exemption from CTA
registration contained in Section 4m(1)
of the Act (7 U.S.C. 8m(1)) to apply—a
CTA must register as such and the
solicitor must register as an AP.

{15) An introducing broker has been
operating as such pursuant to the
Commission’s “no-action’ position.
Because that introducing broker has
already filed a Form 7-R. & “transfer”
list for its APs, and Form 8-Rs and
fingerprint cards for those principals
who were not already registered as
APs,** it need not refile those Forms.
The introducing broker must. however.
file a Form 1-FR with the NFA and the
appropriate regional office of the
Commission (see § 1.10(c)) within ninety
days after these regulations become
effective. (That Form 1-FR must!
adequately demonstrate the introducing
broker's compliance with either (1) the
$20,000 minimum capital requirement se!
forth in § 1.17{a){1)(ii) or (2) the
alternate capital requirement set forth in
§ 1.17(a)(2)(ii}—i.e., a guarantee

* Sew 48 FR 15600, 15693 [Apri] 13, 1963).
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sgreement.) Furthermore, the
introducing broker will be required to
file sppropriate applications for any
new APs and, thereafter, to renew its
registration,

(16) An introducing broker is
registered after having submitted
evidence of compliance with the
Commission's minimum financial
requirements. See Example (15}, above.
Until January 31, 1984, the introducing
broker may hire new APs by filing, in
accordance with the requirements of
temporary rule § 3.12a~(T), a Form 3-R
for APs which are already registered as
APS of an FCM. The introducing broker
does not have to file Forms 8-S or 8-R, a
fingerprint card, or the registration fee
for any such AP.

(17) An AP has been employed by a
CTA pursuant to the Commission's “no-
action” procedures. That AP now
wishes to leave the CTA and become
employed by an introducing broker. The
introducing broker may use the
expedited (Form 8-S) re-registration
procedure provided by § 3.12(d) only if
the AP has already been registered as
an AP of the CTA or in some other
capacity of AP registration.

(18] The facts are the same as in
Example (17), above, except that the AP
intends to work simultaneously for two
CTAs. The AP does not qualify for the
Form 3-R notification procedure
provided by § 3.16(e) if he is not yet
registered. In such a case, the AP would
be an applicant for initial registration
and would have to file 8 Form 8-R,
fingerprint card and the registration fee.
Section 3.16(c).

(19) A corporation has two
subsidiaries, one of which is registered
25 a CTA while the other is registered as
a CPO. If an AP is going to work for both
of the subsidiaries, either one may act
as the AP's initial sponsor. If the CTA
makes the necessary certifications on
Form 8-R or Form 8-S, a Form 3-R
should be filed simultaneously (attached
'0 the Form 8-R or 8-S} to reflect the
ssociation of the AP with the CPO. The
CPO would then also be the AP's
*ponsor (§ 3.1(c)) and the AP would be
registered as an associated person of
both the CTA and the CPO. (The same
Form 8-R, 8-8, or 3-R can be used to
*Ponsor an AP in more than one
tapacity only where the sponsor is itself
'egistered in more than one capacity
under the same name.)

("130] An FCM is also registered as a
PO. When it files applications for
"f.‘i;:‘s!ration of behalf of its APs, it
‘ndicates only that the APs will be
“ssociated with the FCM. Section 3.12(f)
(5}-(6). (Form 8-Rs submitted for its
Principals, however, should indicate that

the individuals in question will be
affiliated with both entities.)

Petitions for exemption, The
Commission recognizes that there may
nonetheless be instances where the
application of these rules may have
collateral consequences which are
unnecessary to the Commission's
regulatory objectives. Because it is
impossible for the Commission to
anticipate the circumstances in which its
rules may work a hardship that is
unrelated to its goals of verifying an
applicant’s fitness for registration and
customer protection, the Commission
has extended to all APs and their
sponsors the ability to petition for an
exemption from any aspect of the AP
registration rules. Sections 3.12(g),
3.16(g). Any such petition must,
however, establish with particularity
why an applicant should be exempted
from the requirements of those sections
and why such an exemption would not
be contrary to the public interest and
the purposes of the provision (e.g., the
prohibitions on dual and multiple
associations) from which exemption is
sought.

C. Other Registration Regulations

Processing by the National Futures
Association. As discussed above, the
Commission has authorized the National
Futures Association to receive and
process applications for registration
filed by introducing brokers and the APs
of introducing brokers, Section 3.2
(formerly designated as § 3.4) has,
therefore, been amended o indicate
specifically that NFA will, in almost all
cases, have the responsibility that
would otherwise be exercised by the
Commission with respect to these
registration categories.* For
convenience of reference, a number of
the Commission's other regulations have
been similarly amended to make
specific reference to NFA.5¢

Although the Commission
contemplates that NFA will ultimately
assume the registration responsibilities
for additional categories of registrants,
there will nonetheless be instances
during this interim period where both
the Commission and NFA are processing
applications and related materials for
different registration capacities and,
therefore, where an applicant or
registrant will be required to filed the
same documents with both the
Commission and NFA. The Commission
has therefore adopted a rule which will
allow any person who would ctherwise

¥ For pxumple, the Commission, at least for the
time being, is retaining the exciusive authority to
permit an introducing r 1o withdraw from
registration pursuant to § 3.33,

MSee, eg, 55 110,112 118, 3.12, 315, 3.30, 3.3,

have to file the identical materials with
hoth the Commission and NFA to submit
in lieu of two sets of Forms one original
Form and a photocopy of the Form if the
photocopy contains an original (f.e.,
manual) signature and date. Section
3.2(b). Thus, for example, a corporation
which wished to apply for registration
as an introducing brokers and as a CPO
could file an original Form 7-R with the
Commission and a photocopy of that
Form with NFA. Similarly, to the extent
the firm's principals were not
“grandfathered" from the requirement to
file Form 8-Rs and fingerprint cards,
original Forms and fingerprints could be
filed with the Commission and signed
copies could be filed with the NFA,
Registration expiration. The
Commission has previously deferred the
expiration date of FCM and floor broker
registrations from December 31, 1982 to
March 31, 1983 and from December 31,
1983 to March 31, 1984. 47 FR 52954,
52955 (November 23, 1882). The
Commission has now made this change
in the registration cycle permanent, so
that all FCM and floor broker
registrations will expire on March 31st
(rather than December 31st) of each
vear. Section 3.2(d). The registration of
CTAs and CPOs will continue to expire
on June 30th while the registration
expiration date of introducing brokers
will be determined by NFA, as will that
of any other categories of registrant
other than associated persons (see
§§ 3.12(b), 3.16(b)), where registration
processing is performed by the NFA.
Fingerprinting. The Commission is
also making minor, technical
amendments o its rules relating to the
filing of a fingerprint card by floar
brokers and the filing of a Form 8-R and
a fingerprint card by principals of an
FCM, CTA, or CPO. As the Commission
explained when it proposed those rule
changes, although the Commission had
previously determined to “grandfather”
any individual who had a “current”
Form 8-R (or the former Form 84) on file
with the Commission on July 1, 1982 (the
date those rules first became effective),
it had come to the attention of the
Commission that this latter exemption
was somewhat broader than originally
contemplated. Specifically, the former
definition of “current" conteined in
§ 3.1(b), when read in conjunction with
the “grandfather" clauses contained in
the regulations relating to the
registration of FCMs, floor brokers,
CTAs, and CPOs, could have been
interpreted to allow an individual who
had a Form 8-R or Form 94 on file with
the Commission on July 1, 1882 to leave
the industry for an extended period of .
time and later return without having to
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file an updated Form 8-R and fingerprint
card. The Commission therefore
proposed to amend the definition of the
term “current” and to amend pertinent
portions of other of its regulations {o
require the filing of a Form 8-R and a
fingerprint card in the limited
circumstances described above. The
Commission did not receive any
comments on that portion of its proposal
and is adopting those rules and rule
amendments with only minor changes.™
Specifically, those rules have been
modified to include references to § 3.16,
the newly-adopted rule relating to the
registration of APs of CTAs and CPOs.
Section 3.15, which establishes
procedures for the registration of
introducing brokers, has also been
further modified to require the filing of
applications for registration and related
materials with the NFA rather than with
the Commission.

Section 3.21 has similarly been
amended to refer to introducing brokers
and the new categories of associated
persons as well as to the processing of
registration applications by the National
Futures Association. That rule already
allows the filing of a photocopy of an
applicant’s or principal's fingerprint
card (and criminal history sheet, if any)
in certain instances where an individual
was simultaneously fingerprinted for a
position which requires registration with
both'the Commission and, for example,
a securities industry self-regulatory
organization such as the NASD * The
Commission is now extending the
applicability of that rule to provide
comparable relief in those cases where
an individual has recently been
registered In one capacity (g, as an AP
of a CTA) and shortly thereafter decides
to apply for registration in another
capacity which would otherwise require
him to be fingerprinted (e.g.. as an AP of
an FCM).»

Changes and corrections; notices of
termination. Section 3.30, which merely
makes explicit a registrant’s or
principal’s continuing duty to furnish a
current address for receipt of
communications from the Commission,
has been amended to add references to

“See §5310 (a)(2){1). (c) (1) (FCMs): 3.11(b)(1)
{floor brokers): 3.13 (a)(2)(i}. (c)1) (CTAs): 3.34
(wH2H0), (o)1) (CPOs): 3.15 (a}{2)(i). {c)1)
{introducing brokers).

™ Seer 45 FR 80485, 80487 & n.18 (December 5,
1680).

* In those cases where the individun! is now
upplying for registration as an FCM. floor broker,
CTA. CPO. or introducing broker or where the
individual will merely be & principal of such an
spplicant or registrant, & second fingerprint card
would not be required. See §§ 3.10 (a){2)(1), (e)(2)
(FCMa): 3.11{b}2) (Noor brokersk 3.13 {a){2)(H).
[e}2) (CTAs): 3.4 (a)(2)(H). (ch2) (CPOs): 3.15
{aM2)ii}, (c)2) [introducing brokers).

introducing brokers and to specify that
this obligation applies regardless of
whether the application for registration
(or in the case of a principal, the
biographical supplement filed on Form
8-R) was filed with the Commission or
with the NFA. Section 3.30 further
provides, however, that communications
relating to the registration of an
associated person may be transmitted to
the AP's sponsor, a measure which was
supported by the commentators. See
also § 3.4(b).

The Commission had proposed to
amend § 3.33, which relates to
withdrawal from registration, only to
provide that an introducing broker
which is seeking to withdraw its
registration must supply a form 1-FR
with its request for withdrawal, In view
of the amendments to the Commission’s
minimum financial and related reporting
requirements that have now been
adopted by the Commission for
“guaranteed" introducing brokers, the
Commission has further amended that
rule to provide an FCM which is a party
to a guarantee agreement and which
seeks to withdraw from registration
must first have made arrangements for
the termination of any such agreement
in accordance with the provisions of
§ 1.10(j). Section 3.33(b){?)(vi). The
Commission has also amended § 3.33(c)
to make clear that introducing brokers
which are securities brokers or dealers
or which are country elevators may file
& copy of the reports they would
otherwise be allowed to file if they had
chosen to remain registered, in lieu of
form 1-FR.

Proposed § 3.31(d) would have
required any CTA or CPO which allows
an AP who is already registered in some
other capacity to become associated
with the CTA or CPO upon the filing of a
Form 3-R. As discussed earlier, that
requirement has been included in the
regulation governing the registration of
APs of CTAs and CPOs (see
§ 3.16(e)(2)): the Commission is,
therefore, agnending § 3.31 only to
incorporate appropriate references to
introducing brokers and the new
categories of associated persons and to
the filing of registration materials
relating to introducing brokers and their
APs with the National Futures
Association,

One commentator requested that the
Commission clarify at what point an
associated person is deemed to be
“terminated” for purposes of § 3.31{c)(1),
which requires an AP's sponsor to notify
the Commission (or, in the case of an
introducing broker, the NFA) of that
termination. In particular, this
commenlator asked if an AP who

receives “"trailing” commissions
resulting from the sale of commodity
pool participations continues to be
associated with the FCM, introducing
broker, or pool operator or whether,
once the AP has ceased the aclual
solicitation of pool participations, the
AP is deemed to be no longer associated
with the sponsor. The Commission
interprets Section 4k of the Act to
require the registration, as an associated
person, of any individual who receives
trailing commissions unless that person
would otherwise be exempt from
registration.* Under the Commission's
rules, such an AP would be required to
remain registered as an AP of the
sponsor as long as he continued to
receive such commissions and as long
as he remained associated with that
sponsor (.., for future offerings).
Section 3,18{b). The CPO would not,
therefore, have to file a notice of
termination on either Form 8-T or U-5 at
the time solicitations were ended if the
AP did not then cease to be associated
with the CPO.** The Commission wishes
to emphasize, however, that the duty to
apprise the Commission (or the NFA) of
changes, corrections, and terminations
does not apply where an AP is exempt
from registration and has not so
registered. Thus, for example, if
participation in a commodity pool was
solicited for CPO by an NASD registered
representative, the CPO would not have
to notify the Commission that the
unregistered AP was no longer
associated with the pool operator when
the offering closed.

“Transfer" of APs. When it proposed
rules for the registration of introducing
brokers and the APs of introducing
brokers, CTAs, and CPOs, the
Commission recognized that many APs
were associated with an FCM through
an agent and that, absent appropriate
relief, these APs would have to re-
register if the agent itself became
registered.as an introducing broker. Se¢
proposed §§ 3.12 (a), (b). The
Commission therefore proposed to allow
an AP to “transfer” his registration, on &
one-time basis, from an FCM 1o an
introducing broker, CTA, or CPO.
Proposed § 3.12a—{T). The Commission
explained that its proposal would
eliminate the need for these APs to be
formally re-registered and would

* The Commission similarly interprets Section 44
lo require the registration as an AP of any
individus! who makes representations to existiog
discretionary account clients or pool participants 10
encourage their continued participation in o
discretionary account program or & commodity poo!

* Section 3.31(c) formerly required registrants (0
report the termination of an AP or principal within
10 days. The Commisaion has now amended that
rule to extend the taporting period 10 20 days.
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therefore make unecessary the filing of a
Form 8-S, Form 8-R, fingerprint card,
and registration fee for each of the APs.

The Commission is now adopting that
rule with certain modifications.
Specifically, the Commission has
decided to allow registered APs to use
lhese special provisions to transfer their
registrations not only from an FCM to an
introducing broker, but also from an
introducing broker to an FCM. For
example, an introducing broker who has
been operating under the Commission's
“no-action” position may now find that
itis unnecessary to register as an
introducing broker; in such an instance,
an AP of that introducing broker could
“transfer” his registration from that
introducing broker to a futures
commission merchant even if the FCM
had not previously sponsored the
associated person.® The Commission
has determined, however, not to make
similar provisions for the APs of CTAs
and CPOs as proposed. Although some
CTAs and CPOs were formerly
designated as agents of FCMs, the
Commission believes that the relatively
limited number of instances where this
special "transfer’ provision would be of
use is outweighed by the additional
costs that would have to be incurrred by
the Commission in order to make the
necessary additional changes in its
computerized registration processing
system, -

The Commission further anticipates
that to the extent that introducing
brokers are also registered as CTAs or
CPOs, their APs generally will not be
permitted to be registered in both
Capacities (see §§ 3.12(f), 3.16(e)(1)) and
that this “transfer" provision would,
therefore, be unnecessary.

Registration of foreign persons. The
Commission and its staff have
periodically received inquiries as to
whether persons who are engaged in
éclivities which would require
rezistration if conducted in this country
#re nonetheless required to register if
they confine their activities to areas
Outside the United States,® The
Commission has previously indicated
with respect to the APs of futures
tommission merchants that it believe
that, given this agency’s limited resources, it
s appropriate at this time to focus [the
Lommission's] customer protection sctivities
“ron domestic firms and upon firms soliciting

—

" Although an AP muy use the registeation
,.JM‘M provided by § 3.12a-(T) only once, an AP
Y Wi re-register as an AP of an FCM,

; rducing broker, CTA. or CPO by using Form 8-S
1113321} 3.16(d)) and us an AP of & CTA or CPO
7Y ting Farm 3-R (§ 3:16(e)).

ot #8. 45 FR 80845, 80490 (December 5, 1980];
¢ o Pretive Letter 76-5, Comm, Fut. L. Rep. (CCH)

| L1497 Interpretive Lotter 78-21., id'§ 20.222. See
Interpretive Lotter 75-12. id, § 20,008,

ol

or accepting orders from domestic users of
the futures markets and that the protection of
foreign customers of firms confining their
activities to areas outside this country, its
territories, and possessions may best be for
local authorities in such areas. Any person
who solicits or accepts orders from within, or
from any person residing within, the United
States, its territories, or possessions, or who
supervises any person or persons so engaged,

however, would be required to register. . . .

Similarly, a foreign broker would
generally not need to register as an
introducing broker. Although these
persons will not be required to register
with the Commission, they do remain
subject to applicable portions of the

Commission’s reporting requirements {17

CFR Parts 15-21). Affected persons
should also be aware that the
Commission views advertising to be a
form of solicitation, so that a person
who employs any form of advertising
medium which can reasonably be
expected to reach persons residing
within the United States, its territories,
or possessions will, absent some other
exemption, be required to register in an
appropriate capacity.

I11. Minimum Financial and Related
Reporting Requiremeants for Introducing
Brokers

A. Principal Revisions to Proposed
Rules

The Commission proposed a minimum
adjusted net capital requirement for
introducing brokers of the greater of:

(A) $25,000 ($50,000 for each person
registered as an introducing broker who
is not a member of a designated self-
regulatory organization), or

(B) For securities brokers and dealers,
the amount of new capital required by
Rule 15¢3-1(a) of the Securities and
Exchange Commission (17 CFR
240.15¢3-1(a)).®

The proposed minimum adjusted net
capital level would effectively have
been $25,000, however, since all
introducing brokers must join NFA in
order for their customers’ accounts to be
carried by an NFA member FCM.* The
Commission also proposed a financial
“early warning" requirement for
introducing brokers, similar to the early
warning requirement which applies to
FCMs, which would have required an

* 45 FR 18358, 18360 (March 20, 1960); see 45 FR
80485, 80400 (December 5, 1980).

“ Proposed § 1.17(a){1)(1i), 48 FR 14633, 14960
[April & 1983).

% See Commission rule 170.15, 44 FR 28304 (June
7. 1883), which becomes effective on August &, 1983,
und which generally requires all FCMs to join o

registered futures association. and NFA Bylaw 1101,

which generally prohibits NFA members from doing
any customer business with firms which are not
members of & registered futures nasocintion.

introducing broker to give notice and file
monthly financial reports if its adjusted
net capital fell below 150 percent of the
required minimum amount.® That
proposed rule would effectively have
required an introducing broker to
maintain adjusted net capital of $37,500
if it wanted to file only quarterly or
semiannual financial reports.

A majority of the commentators
addressed the proposed minimum
adjusted net capital requirement for
introducing brokers, and most of these
commentators stated that the proposed
requirement was excessive. Several
alternatives were suggested, including a
lower required minimum dollar amount
of adjusted net capital: permitting an
introducing broker to operate without
any net capital of its own provided an
FCM assumed complete financial
respansibility for the commodity-related
activities of the introducing broker
under a guarantee agreement or by
creating a “non-proprietary branch
office” of the FCM; and reducing or
eliminating the early warning level of
adjusted net capital for introducing
brokers,

The Commission has carefully
considered the comments upon the
financial requirements for introducing
brokers and it has also undertaken its
own review of the matter, mindful of the
fact that the minimum financial
requirements for introducing brokers
should “effectuate the Congressional
purpose that introducing brokers have a
sufficient reserve of capital to remain
economically viable yet . . . not be s0
onerous as to constitute & barrier to the
entry into, or continuation in, the
commodities industry.”"* The
Commission also weighed Congress'
statement that a purpose of minimum
financial requirements for intreducing
brokers should be " ‘to guarantee
accountability and responsible conduct
of [introducing brokers).' " The
Commission has determined, following
its considersation of the comments and
its own review of the issues, to make the
following revisions to the proposed
financial requirements in the final rules
contained herein:

1. The basic minimum adjusted net
capital requirement for introducing
brokers will be $20,000 instead of
$25,000;

2. There will be no financial early
warning level of adjusted net capital for
introducing brokers; the combination of

* Proposed § 1.12(bj){2), 48 FR 14933, 14958 (Apnil
8, 1983}

.48 FR 14033, 14956 [April 8, 1683,

** 48 FR 14033, 14942 (April 8, 1683}, quoting 5
Rep. No. 384, 97th Cong.. 2d Sess. 41 1982).




35262

Federal Register / Vol. 48, No. 150 / Wednesday, August 3, 1983 / Rules and Regulations

this change and the change referred to in
item #1 above effectively reduces the
minimum adjusted net capital required
to be maintained by an introducing
broker from the proposed $37,500 to
$20,000;

3, An alternative adjusted net capital
requirement has been adopted which
will allow an introducing broker to
operate without any net capital of its
own if it enters into a guarantee
agreement with an FCM;

4. An introducing broker or applicant
therefor will be able to include as a
current asset for purposes of computing
net capital 50 percent of the value of a
guarantee or security deposit with an
FCM which carries or intends to carry
accounts for the customers of the
introducing broker; and

5. An introducing broker or applicant
therefor which is also a country elevator
will have the option of complying with
financial reporting requirements by
filing a copy of a financial report
prepared by a grain commission firm.

The Commission also wishes to
emphasize the fact that “introducing
broker" is a new registrant category,
and that the Commission will monitor
closely the appropriateness of the
minimum financial requirements for
introducing brokers and make
adjustments as necessary.

B. Basic Minimum Adjusted Net Capital
and Related Financial Reporting
Requirements

The basic minimum adjusted net
capital requirement for introducing
brokers is effectively $20,000 or, if the
introducing broker is also a securities
broker or dealer, any higher amount of
net capital required by the SEC.** An
introducing broker which is operating
pursuant to a guarantee agreement with
an FCM, which will be described more
fully below, need not maintain any net
capital of its own, unless it is also a

* As the Commission stated when (1 established a
“no-action” mechanism as an interim step for those
firms which formerly were “agents™ of FCMs and
which have elected to become introducing brokers,
sich firma have until October 31, 1983 {80 days
following the adoption of theae rules) to achieve,

, ond demonstrate (by means of a cortified financial
report). compliance with the minimum financial
requirements for introducing brokers. See 48 FR
15800, 15692, 15893 [April 13, 1663). An applicant for
registration as un introducing broket which was not
formerly an “agent” of an FCM and which has not
been operating pursuant to the Commission's “no-
sction™ position for such “ageaty,” musi
demonstrate compliance with the minimum
finencie! requirements with its application for
registrotion. The certified financial report required
ta be filed by an applicant for registration as un
intoducing broker must be filed with NFA. and a
copy must be sent to the regional office of the
Commission nearest the principal place of buniness
of the applicant. Section 1.10{c).

securities broker or dealer, in which
case it must maintain the minimum
amount of net capital required by the
SEC.®

Any particular firm's minimum capital
requirement will therefore depend upon
whether it is also a securities broker or
dealer and if so, whether it engages in a
general securities business or is an
introducing securities broker, as well as
whether the firm has entered into a
guarantee agreement. If the introducing
broker or applicant for registration as an
introducing broker is not engaged in the
securities business, its minimum
adjusted net capital requirement is
$20,000 if it has not entered into a
guarantee agreement with an FCM, and
zero if it has entered into such an
agreement. If the firm is engaging in a
general securities business, its adjusted
net capital requirement is $25,000
whether or not it has entered into a
guarantee sgreement with an FCM,
because the SEC minimum requirement
for such a firm is $25,000. If the firm is
an introducing securities broker, its
minimum adjusted net capital
requirement is $20,000 if it has not
entered into a guarantee agreement with
an FCM (the higher CFTC requirement),
and $5,000 if it has entered into such an
agreement (the higher SEC requirement).

With respect to financial reporting
forms, the Commission stated, in its
release announcing the proposed rules
for introducing brokers, that:

Form 1-FR is the standard financial
reporting form for FCMs, and the Commission
is proposing to have introducing brokers use
form 1-FR for their financial reporting as
well. See proposed § 1.10{d). The Commission
believes that form 1-FR Is familiar to the
industry and that using the existing form will
muke completion of the form by the industry,
and its review by the Commission and
|designated self-regulatory organizetions),
easier than would be the case if a separate
form for introducing brokers were developed.
The Commisaion is proposing that
introducing brokers also use form 1-FR
because a separate form for introducing
brokers would necessarily be very similar to,
and largely duplicative of, form 1-FR. The
Commission believes that having introducing
brokers and FCMs both use form 1-FR will
resull in more efficient compliance with und
administration of financial reporting
requirements, but the Commission
specifically requests comment as to whether

*The minimum dollar smount of net capital
which must be maintained by the broker or dealer
which engages in a general securities business is
$25.000, und un introducing securities broker or
dealer must maintain $5,000, 17 CFR 240.15¢3-1
{a}{1) and (a}(2] (1582). Securitics brokers or dealers
may have to maintain net capital in excess of the
minimum dollar amount based either an their
amount of aggregate indebtedness or aggregate
debit items. 17 CFR 240.15¢3-1 {#) and () (1982),

a separate financial reporting form for
introducing brokers should be developed. ™

The Commission received a few
comments on this issue, some of which
suggested that introducing brokers be
permitted to file a “short form" financial
report. The Commission has reevaluated
this matter and has determined that an
introducing broker will generally be
required to use form 1-FR for its
financial reporting, for the reasons set
forth above. ™

The Commission has, however,
modified the instructions to form 1-FR
to make it clear that certain items do not
apply to introducing brokers, including
the items relating to customer funds,
customer accounts and non-customer
accounts. For instance, introducing
brokers are not required to complete the
schedule of ation requirements
and funds on deposit in segregation,
since introducing brokers will obviously
have none. Those introducing brokers
which use form 1-FR should complete
the form in accordance with the
instructions thereto. The additional
instructions regarding items which do
not apply to introducing brokers, as well
as the additional filing options which
are available, should alleviate the
financial reporting burden on
introducing brokers. The Commission
also notes in this regard that several
FCMs do not have entries for many of
the items on the form 1-FR.7*

The Commission is adopting. as
proposed, an amendment to § 1.10(h) to
permit an introducing broker or
applicant for registration as an
introducing broker which is also
registered with SEC as a broker or
dealer to have the option of filing a copy
of its Financial and Operational
Combined Uniform Single Report under

™48 FR 14933, 14947-48 (April 6, 1883),

' As discussed more fully below, en introducing
broker which s also a securities broker or dealer
may file & copy of its FOCUS Report, Part [1 or Part
HA (See § 1.10(h)), and an introducing hroker which
is also a country elevator may file a financiel report
prepared by a grain commission firm in accordance
with § 111}, in liex of form 1-FR. As noted above
an introducing broker vperating pursuant 1o o
guaraniee agreement has no financial reporting
requirement.

" The changes 10 the form 1-FR which have been
necessitated by the amendments to the regulations
discussed herein, except for the guarantee
agreement, are not being published in this release
because thowe changes are of a minor, technica!
nature and because form 1-FR does nol appedr in
the Code of Federal Regulations, Anyone interested
in further information regarding the changes to form
1-FR muy contuct Mr. Patent st the address or
telephone aitmber listed in this release. Form 1-FR
is available upon request from the Commission. The
guarantee agreement ks contained in what (s
denoted as Part B of form 1-FR, and a specimen
gunrantee agreement is published a1 the end of this
release. Part A of form 1-ER previoualy constituted
the entire form.
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the Securities Exchange Act of 1934
(“FOCUS Report”) in lieu of form 1-FR.
If the introducing broker or applicant
therefor is engaged in a general
securities business, it may file a copy of
the FOCUS Report, Part II; if the
introducing broker or applicant

therefore is & securities introducing
broker, it may file a copy of the FOCUS
Report, Part IIA."™ The filing option is
permitted on the condition that all of the
information which is required to be
furnished on and submitted with form 1-
FR is provided in the FOCUS Report.
Section 1.10{h) includes this proviso to
teke into account the possibility that the
SEC might fail to amend its financial
reporting requirements if the
Commission in the future requires
additional information to be furnished
on or submitted with form 1-FR. At
present, an introducing broker or
applicant therefor would be able to use
the FOCUS Report, Part Il or Part [1A, in
licu of form 1-FR, as is without
modification.”

The Commission is also adding
another financial reporting filing option,
which will be available to an
immducinf broker or applicant therefor
which is also a country elevator, but
which is not also a securities broker or
dealer. One commentator stated that the
proposed requirement that an applicant
f-:r registration as an introducing broker
file, with its initial application for
registration, a form 1-FR certified by an
independent public accountant, and the
proposed requirement that a registered
introducing broker file a form 1-FR as of
the firm's fiscal year-end which is so
certified, would be unduly burdensome
to a firm which is’a country elevator, in
view of the nature of a country
elevator's primary business and the fact
that most country elevators are located
in rural areas and most certified public
accountants are located in metropolitan
areas. The commentator also stated that
country elevaltors frequently provide the
best way for farmers to hedge their grain
sales, an important function of futures
markets, and that such market
participation should not be eliminated.

* The Cammisston {s aware that some FCMs who
are securitias introducing brokers are filing a copy
:‘thc FOCUS Report, Part A, in liew of form 1-FR.
- ctlon 1.10(h) has beeun clarified 1o allow eny
: M or introducing broker, or any applicant for

: b"mlﬁon in either category, to file Part Il or Part
UA of the FOCUS Report, as approprate.

4 " In connection with the expansion of the [ifing
‘F»‘ bon 1o ullow the filing of Part BA of the FOCUS
‘eport, the Commisgion has added § 145.5(d)(1)(D)
tad § 147.3(b)N4H)A)(4) 10 its regulations under the
:reedom of Information Act und Government in the
?t f hine Act, respectively, Those new paragraphs
5; vide for nonpublic treatment of the FOCUS
eport, Part A, to the sume exent a8 presently
wrovided for the FOCUS Report, Part 1117 CER
H5HANUGHC) and 147.3(b)@) AN} (1962).

The commentator proposed an
alternative financial reporting
requirement for an introducing broker or
applicant therefor which is also a
country elevator, based on the
requirement of the Commodity Credit
Corporation of the United States
Department of Agriculture for financial
statements submitted pursuant to a
Uniform Grain Storage Agreement.™
Upon review of that comment letter, and
following discussions between
Commission staff and staff of the United
States Department of Agriculture, the
Commission has determined to adopt
the commentator's suggested alternative
in essentially the form presented. The
financial statements submitted pursuant
to a Uniform Grain Storage Agreement
may be submitted in lieu of form 1-FR
provided that all information which is
required to be furnished on and
submitted with form 1-FR is provided
with such financial statements,
including a statement of the
computation of the minimum capital
requirements pursuan! to § 1.17. Also,
the country elevator's balance sheet
must be presented in a format as
consistent as possible with the form 1-
FR, and a reconciliation must be
provided reconciling such balance sheet
to the statement of the computation of
the minimum capital requirement
pursuant to § 1.17. Section 1.10(1).™

Section 1.10(b)(1) generally requires
introducing brokers, as well as FCMs, to
file financial reports on a quarterly
basis, with the report filed as of the
firm’s fiscal year-end certified by an
independent public accountant.
However, § 1.10(b)(3) and § 1.52 permit
the filing of financial reports on a
semiannual basis if the rules of a firm's
designated self-regulatory organization
so provide. As stated above, the
Commission assumes that all
introducing brokers will join the NFA.
The Commission, however, has also
amended § 1.52(a), as discussed more
fully below, to require contract markets
which elect to establish a category of
membership for introducing brokers to
adopt and submit for Commission

* The Unites Stated Department of Agriculture
regulations relating to becoming and remaining an
approved grain warehouse are set forth at 7 CFR
1441,5551-1421.5558 (1883),

* In connection with the additional filing option
available to an introducing broker or applicant
therefore which is also u country slevator, the
Commission has added § 145.(d)(1){I)(E) and
§ 147.3(b)(4JIHANS) to its regulations under tho
Freedom of Information Act and Gavernment in the
Sunshine Act, respectively. Those new parngraphs
provide for nonpublic treatment of the financial
report filed pursuant 1o §1.10(3) to the same oxtent
as presently provided for the form 1-FR and the
FOCUS Report, Part 1. 17 CFR 145.5{d)[1)(i)(B) and
(C) und 1475(D){A)(INAK2) and (3) (1082).

approval rules prescribing minimum
financial and related reporting
requirements for its member introducing
brokers, and thereby to become an
introducing broker’s designated self-
regulatory organization. If an
introducing broker's designated self-
regulatory organization adopts rules
which are approved by the Commission
to permit the filing of semiannual, rather
than quarterly, financial reports by
member introducing brokers, such
introducing brokers which are not
operating pursuant to a guarantee
agreement would only have to file
financial reports on a semiannual basis.
Otherwise, quarterly financial reports
will be required.

The Commission had assumed when it
proposed rules for introducing brokers
that, under present circumstances, only
the NFA would conduct financial
surveillance of introducing brokers, and
§ 1.52(a) was proposed to be amended
to require only self-regulatory
organizations other than a contract
market (i.e., NFA) to adopt and submit
for Commission approval rules
perscribing minimum financial and
related reporting requirements for all of
its members who are registered
introducing brokers. See 48 FR 14933,
14064 (April 8, 1883), One contract
market addressed this matter by stating:

We commend the Commission for
proposing to amend Regulation § 1,52 to
require self-regulatory organizations other
than centract markets to adopt and submit
for Commission approval minimum financial
and reporting requirements for introducing
brokers. As the Commission realizes,
contract markets may not find it cost-
effegtive and efficient 10 undertake financial
surveillance of the few introducing brokers
who may be members of the contract market,
while registered futures assoctations will
have large numbers of members who are
introducing brokers, and, therefore, can
perform these functions much more
efficiently. However, [we believe] that the
Commission should make it clear that
contract markets may, in their discretion.
adopt finencial and reporting requirements
for introducing brokers who are members of
those contract markets. (Emphasis in
original.)

In light of this comment, the Commission
has determned to adopt further
amendments to § 1.52(a) which state
that each coniract market which elects
to have a category of membership for
introducing brokers must adopt and
submit for Commission approval rules
prescribing minimum financial and
related reporting requirements for its
member introducing brokers. No
contract market is required to have an
introducing broker membership
category. However, & contract market
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which elects 1o have an introducing
broker membership category must adopt
and submit for Commission approval
financial rules for such members within

15 e frm a0 & seciciies droker o Gealer?

90 days of establishing such &
membership category.

To recapitulate, the minimum adjusted
net capital, financial early warning. and

FINANCIAL REQUIREMENTS FOR INTRODUCING BROKERS OR APPUCANTS THEREFOR

financial reporting requirements for an
intraducing broker or applicant for
registration as an introducing broker can
be summarized by reference to the
following chart:

C. Alternative Adjusted Net Capital
Requirement

Several commentators suggested an
alternative to the proposed minimum
adjusted net capital requirement for’
introducing brokers whereby an FCM
carrying the accounts of the customers
of an introducing broker would assume
full responsibility for the obligations of
the introducing broker. The introducing
broker would register as such and would
be subject to fitness standards,
recordkeeping requirements and other
regulations affecting introducing
brokers, but would not have to mainfain
any of its own net capital. This
approach, where an FCM would be
expressly responsible for the obligations
of the introducing broker, which is
roughly equivalent to the situation
which prevailed under the former
system of “agents" of FCMs, was
referred to by various commentators as
a "guarantee agreement plan” or the
“non-proprietary branch office” concepl.

The Commission has considered those
comments carefully and, although the
Commission has revised the proposed
basic minimum adjusted net capital
requirement as described above, the
Commission recognizes that there may
be firms, particularly among the former
“agents" of FCMs, which wish to
operate as introducing brokers without
maintaining any of their own net capital
and without having the responsibility for
submitting certified financial statements
or filing other financial reports. The
Commission has therefore adopted an
alternative net capital requirement for
introducing brokers which provides that
if an introducing broker is operating

1R’

o
20,000 ;me 1-FR o Gean Comnussion Fev
Repont.*

O‘Nmn.'
30000  Form 1-FR or Foous, Pet L'
30,000 | Focus, Part 1t
30,000 | Fomn 1-FR or Focus, Pert il

pursuant to a guarantee agreement with
an FCM, the introducing broker will not
have to maintain any of its own net
capital, unless the firm is also a
securities broker or dealer, in which
case the net capital requirements of the
SEC would apply. Sections 1.3(nn) and
1.17(a)(2)(ii). An introducing broker
operating pursuant to a guarantee
agreement with an FCM funless the firm
is also & securities broker or dealer) is
exempt from the financial reporting
requirements of § 1.10, the requirements
for notification of undercapitalization or
of a material inadequacy in the
accounting system contained in § 1.12,
the requirements pertaining to
qualifications and reports of
independent public accountants in
§1.16, and the financial recordkeeping
requirements of § 1.18.

The guarantee agreement is contained
in Part B of form 1-FR, which is
available from the Commission upon
request, and it provides that the FCM
which is a party thereto guarantees
performance by the introducing broker
of, and shall be jointly and severally
liable for, &ll obligations of the
introducing broker under the Act and
the rules, regulations and orders
promulgated thereunder. A specimen
copy of the guaranlee agreement is
printed at the end of this release.

The purpose of the guarantee
agreement is to enable the introducing
broker to meet the alternative adjusted
net capital requirement, and to protecl
the customers of the introducing broker.
An FCM which enters into such an
agreement is not precluded from
entering into a separate indemnification

agreement with the introducing broker
whereby the introducing broker agrees
to indemnify the FCM for obligations
which the FCM satisfies under the
guarantee agreement, nor is the FCM
precluded from seeking contribution
from the introducing broker.?” The
Commission also assumes that an FCM
which enters into a guarantee agreement
with an introducing broker will require
the introducing broker to introdute all of
its accovats to that FCM.™ However,
these matters are left to the parties to
arrange.

The Commission believes that the
alternative adjusted net capital
requirement embodied in the guarantee
agreement Is consistent with two of the
factors upon which an adjusted net
capital requirement for introducing
brokers should be based: (1) Insuring
that introducing brokers are not
judgment proof; and (2) providing
coverage for potential linbilities of
introducing brokers arising from
business operations and customer
relations.™ The Commission believes
thal the other factors to which it has
previously referred with respect to
establishing an adjusted net capital
requirement for introducing brokers
{encouraging introducing brokers o
employ the appropriate personnel to

'The sccounting treatment of the guarenice
agreament and of an indemnification agreement &7
discussed below.

™ An introducing broker which mesty the basic
minimum adjusied nel capital requiremant may
have its customers’ sccounts carried by more thar
ane FCM.

TH 48 FR 14533 14042 (April 8, 1903)
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safeguard their stake in their businesses,
insuring that introducing brokers have a
sense of commitment and obligation to
their businesses sufficent to produce
responsible and reliable operations, and
strengthening supervision of, and
responsibility for, sales practices) have
been accounted for to a large extent by
the Commission's amendment to § 166.3,
which is discussed more fully below, to
explicitly require introducing brokers to
supervise those acting on their behalf.

D. Requirements for and Conditions
Affecting a Guarantee Agreement

The requirements for a guarantee
agreement are set forth in §1.10(j). As
noted above, the prescribed form of a
guarantee agreement which will satisfy
the alternative adjusted net capital
requirement set forth in § 1.17(a)(2)(ii) is
contained in Part B of form 1-FR. The
names of the introducing broker and the
futures commission merchant must be
filled in and the agreement must be
daled and signed, in a manner sufficient
to be binding under local law, by an
appropriate person on behalf of each
party, Each signature must be
accompanied by evidence that the
signatory is authorized to enter the
egreement on behalf of the firm. An
appropriate person for purposes of
signing the guarantee agreement, as well
us any other notice relating to the
agreement, shall be the proprietor, if the
firm is & sole proprietorship; @ general
partner, if the firm is a partnership; and
either the chief executive officer or the
chief financial officer, if the firm is a
corporation. The agreement may be
signed in counterparts. Section 1.10(j)(1).

Any registered FCM can enter into a
guarantee agreement with an
introducing broker, except for an FCM
which knows or should have known that
is adjusted net capital is below the
financial early warning level, or an FCM
against whom is filed, on or after the
effective date of § 1.10(j), an
adjudicatory proceeding brought by or
before the Commission pursuant to
Sections 6(b), 8(c), 8¢, 6d, 8a or 9 of the
Act* Section 1,10(j)(2). Those
prohibitions only prevent an FCM from
£13ning a new guarantee agreement, and
the occurrence of either event does not
abmg_ute existing guarantee agreements
or relieve an FCM from any liability on
an existing agreement. Also, the
I'T'Lwhftaition contained in § 1.10(j)(2)(ii).
Teiating to adjudications, applies
brospectively only, that is, to actions
filed after the effective date of § 1.10(j).

=21

a3 "SC 9, 13b, 132-1, 1302, 12a 07 13 (1976 &
et V 1981). as amended by the Fulures Trading
Act of 1682, Puby, 1. No, 97-444, seciions 219, 220,

-{IMT’J 224, and 225, 96 Stat, 2308-09, and 2310-18

Thus, an FCM with an action or actions
pending against it, all of which were
filed prior to such effective date, may
currently enter into a gurantee with an
introducing broker.

A guarantee agreement submitted in
connection with an initial application
for registration as an introducing broker
shall become effective upon the granting
of registration to the introducing broker,
and a guarantee agreement filed other
than in connection with an application
for initial registration as an introducing
broker shall become effective as of the
date agreed to by the parties. Such date
must be stated in the agreement. Section
1.10(§)(3).

A guarantee agreement will expire if
the introducing broker fails to renew its
registration, or if the introducing
broker's registration is suspended,
revoked or withdrawn, as of the date of
such failure, suspension, revocation or
withdrawal. A guarantee agreement will
also expire if the FCM fails to renew its
registration,* or if the FCM's
registration is suspended or revoked,*
but under any of those circumstances,
the expiration of the guarantee
agreement does not become effective
until 30 days after such failure,
suspension or revocation, or at such
earlier time as may be approved by the
Commission, the introducing broker, and
the introducing broker's designated self-
regulatory organization. Seclion
1.10(j)(4). The purpose of that 30-doy
period is to permit the introducing
broker that period of time to either raise
its own net capital in order to meet the
basic adjustment net capital
requirement (i.e., $20,000), or to enter
into a new guarantee agreement with
another FCM. During that 30-day period.
the introducing broker is still a party to
a guarantee agreement which remains in
effect, so the introducing broker will not
be considered undercapitalized. See
§ 1.17(a)(2)(ii), However, since the
FCM’s registration is no longer in effect
during that 30-day period, the FCM
cannot do business as an FCM, and
since the introducing broker probably
would only have had its customers’
accounts carried by that FCM, the

“An FCM's registration will most likely not be
coextensive with that of an introducing broker,
since an FCM's registration expires as of March 31
of wach year (§ 3.2(d)), and it is anticlpated that
introducing brokers will be registered for s period of
approximately one year from the granting of
rogistration.

» With respect 1o an FCM seeking to withdraw its
registration, n request for withdruwal of registration
by an FCM which is a putty 1o a guarantes
agreement must be accompained by & statement
that all such sgreements have been or will be
terminated in accordance with the provisions of
§ 1.10{j) not more than thirty days afler the filing of
the request for withdrawal. See § 3.33(b)(7){vi).

introducing broker will probably not be
able to do business as an introducing
broker either. There should therefore be
no additional liability created for the
FCM during that 30-day period. An
introducing broker will have a similar
30-day period in which to either raise
the required minimum amount of
adjusted net capital or to enter into a
new guarantee agreement with another
FCM without being considered
undercapitalized if the FCM, for good
cause shown,* gives written notice at
any time of its intention to terminate the
guarantee agreement. Section 1.10
(1)(5)(ii) and (j)(8)(ii).

A guarantee agreement may also be
terminated by mutual written consent of
the parties, by either party giving
written notice of its intention to
terminate the agreement at least 30 days
prior to the proposed termination date
{no good cause need be shown in that
case), or by the introducing broker, for
good cause shown, giving written notice
of its intention to terminate the
guarantee agreement. Section 1.10(j)(5).

If the guarantee agreement does not
expire or i not terminated in
accordance with the provisions of
§ 1.10(j) (4) or (5), it shall remain in
effect indefinitely. The Commission
wishes to make clear that the
termination of a guarantee agreement by
an FCM or by an introducing broker, or
the expiration of such an agreement,
does not relieve any party from any
liability or obligation arising from acts
or omissions which occurred during the
term of the agreement. Section 1.10(j)(8).

An introduing broker or applicant
therefore may only enter into a
guaraniee agreement with an FCM
which carries or intends to carry
accounts for the customers of the
introducing broker, and an introducing
broker may not simultaneously be a
party to more than one guarantee
agreement. However, an introducing
broker which is a party to an existing
agreement which is about to be
terminated or is about to expire could
enter into a new agreement which
would become effective after the
existing agreement is terminated or after
it expires. Section 1.10(j)(7). Such a new
guarantee agreement must be filed with
the introducing broker's designated self-
regulatory organization (with a copy to
the regional office of the Commission
nearest the principal place of business
of the introducing broker) on or before
10 days prior to the effective date of the

= Examples of good cause would include 8
material change in the ownership, mansgement or
control of the introducing broker, or the filing by the
Commission of an adjudicatory proceeding againsl
the introducing broker.
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termination or expiration of the existing
agreement, or at such other period of
time as the Commission and the
designated self-regulatory organizations
of the introducing broker and of the
FCM which is a party to the new
agreement may allow for good cause
shown, Another alternative would be for
the introducing broker to raise its own
net capital. If the introducing broker
chose to do =o, it would have to file a
form 1-¥R {uncertified) with the
introducing broker's designated self-
regulatory organization {with a copy to
the regional office of the Commission
nearest the principal place of business
of the introducing broker) on or before
10 days prior to the effective date of the
termination or expiration of the existing
agreement, or at such other period of
time as the Commission and the
introducing broker's designated self-
regulatory organization may allow for
good cause shown. If the introducing
broker files such form 1-FR, the
introducing broker must also file a form
1-FR, certified by an independent public
accountant, as of the day following the
date of termination or expiration of the
guarantee agreement. The form 1-FR
cerlified by an independent public
accountant must be filed with the
introducing broker's designated self-
regulatory organization (with a copy to
the regional office of the Commission
nearest the principal place of business
of the introducing broker) not more than
45 days after the date for which the
report is made. If the introducing broker
does not enter into a guarantee
agreemen! with a new FCM, and does
not raise its own net capital, it mus!
cesse doing business as an introducing
broker on or before the effactive dute of
the termination or expiration of the
existing guarantee agreement. Section
1.10(j)(8).

To recapitulate the mechanics of the
guarantee agreement, consider what
would happen if firm “IB," an applicant
for registration as an introducing broker,
and futures commission merchant
"FCM" sign a guarantee agreement on
September 1, 1983, which is filed with
NFA on that date together with IB's
registration application.™ If IB is granted
registration as an introducing broker on
November 1, 1983, the guarantee
agreement becomes effective an that
date. Any of the following
circumstances may occur, with the
indicated consequences:

1. On December 1, 1983, FCM's
adjusted net capitel falls below the

=+ A capy of the guarantee agreement must also
be sent to the regional office of the Commission
nearest the principal place of business of the
applicant for registration as an introducing broker

early warning level—the agreement
remains in effect (FCM may not enter
into eny new agreements while its
adjusted net capital remains below the
early warning level).

2. On December 1, 1983, the
Commission brings an adjudicatory
proceeding against FCM—the agreement
remains in effect (FCM may not enter
into any new agreements while the
proceeding is pending).

3. On December 1, 1983, IB's
registration is suspended or revoked—
the agreement expires as of December 1.
1983,

4. On December 1, 1983, IB files a
request for withdrawal of its
registration, which becomes effective on
December 31, 1983—the agreement
expires as of December 31, 1983,

5. On March 31, 1984, FCM fails to
renew its registration, or such
registration is suspended or revoked—
the agreement expires as of April 30,
1984 (provided FCM's registration has
not been renewed or reinstated prior to
April 30, 1984),

6. On May 1, 1984, FCM and IB
mutually consent to terminate their
agreement—the agreement terminates
as of the date agreed upon by the
parties.

7. On May 1, 1884, IB or FCM notifies
the other party of its intention to
terminate the agreement as of May 31,
1984—the agreement terminates ss of
May 31, 1984 (the notice could specify a
termination date later than May 31,
1984, but termination could not be
sooner than that date).

8. On May 1, 1984, FCM notifies IB of
its intention to terminate the agreement
on May 2, 1984 for good cause shown—
the agreement terminates as of May 2,
1984, but IB will not be considered
undercapitalized unless it does not enter
into a new guarantee agreement, or it
does not raise the required minimum
dollar amoun! of adjusted net capital
($20.000). by June 1, 1984.

9. On May 1, 1984, IB notifies FCM of
its intention o terminate the agreement
on May 2, 1984, for good cause shown—
the agreement terminates on May 2,
1584,

10. On October 31, 1984, IB fails to
renew its registration—the agreement
expires as of October 31, 1984.

To reiterate, the following events have
the following results with respect to a
guarantee agreement:

Rosat

Agreament remars i affect
(FCM can enter into no
row agreements).

Agreaact remaing in alfect
(FCM can enter nto 0o
mew agreements)

of date stated by FCM, bt
1B not considerscd unoe
capitafzed for 30 dep
thecofior

AQ continues ndek
noly.

E. Computation of Adjusted Net Capital

The minimum amount of adjusted net
capital which must be maintained by an
introducing broker which is not
operating pursuant to a guarantee
agreement is set forth in § 1.17(a)(1)(ii).
which is discussed above. In order for
such an introducing broker to compute
its actual adjusted net capital and thus
determine whether it is complying with
the minimum adjusted net captial
requirement, the introducing broker will
have 1o follow the provisions’set forth in
the remainder of § 1.17. Most of those
provisions have not been amended and
will apply to introducing brokers as well
as FCMs although, as is the case with
FCMs, whether any particular provision
is relevant to a particular introducing
broker depends upon the introducing
broker's operations and activities. All
introducing brokers which do not intend
10 operale pursuant to a guarantee
sgreement with an FCM should become
familiar with all aspects of § 1.17.2 A
description of the provisions of § 1.17,
relating to such items as definitions for
purposes of § 1.17, current assets,
liabilities, adjustments to net capital ‘
(also known as “'safety factor charges
or “haircuts”), the debt-equity
requirement, withdrawal of equity
capital, consolidation of assels and
liabilities of a subsidiary or affiliate, and
subordination agreements, was set fortxn
in the release announcing the proposec
rules for introducing brokers. 48 FR
14833, 1494347 (April 6, 1883).

The final rules governing the
computation of adjusted net capital for
introducing brokers contain a few
differences from the proposed rules. The

® Section 117 may be found at 17 CFR 1.37 (1982}
us ded herein end o5 ded by 47 FR 22352
{May 24, 1982). 47 FR 41513 {September 21, 1962)

and 47 FR 58006 (December 22, 1962).
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principal difference is a new
§ 1.17(c)(2){ix), which will permit an
introducting broker or applican! for
registration &s an introducing broker to
include as a current asset for purposes
of computing net capital 50 percent of
the value of a guarantee or security
deposit with an FCM which carries or
intends to carry accounts for the
customers of the introducing broker.*
The remaining 50 percent will be treated
as a noncurrent asset. Several
commentators expressly objected to the
fact that introducing brokers, like FCMs,
would generally be able to include only
“unencumbered” assets when computing
net capital. Particular attention was
directed to a guarantee or security
deposit which FCMs may require from
an introducing broker before they will
agree to carry accounts of the
introducing broker's customers. (Many
FCMs required such a deposit from their
former “agents,” and some of these were
substantial.) The Commission has
reevaluated this matter and has
determined to revise its proposal, which
would have prohibited an introducing
broker from treating any portion of &
guarantee or security deposit with an
FCM as a current asset, so that an
introducing broker may treat 50 percent
of such a deposil as a current asset,
even though it could be considered
encumbered to some extent." The
Commission also wishes to point out
that a free credit balance in an
introducing broker's trading account
carried by an FCM is considered to be a
current asset of the introducing broker.
The other differences between the
proposed rules and the final rules
concerning computation of adjusted nel
capilal for introducing brokers relate to

the adjustements to net capital for
undermargined sccounts. Since the
Commission has determined, for the
reasons discussed in the next two
paragraphs, that an introducing broker
may nol carry proprietary accounts * or

“The security or guarantee deposit could be
e :Je"lujl‘l'd from commissions due the introducing
broker which are withheld by the FCM, provided
be introdocing broker and the FOM follow the
srevisions relating to withheld commissions which
Are set forth in the Division of Trading and Markets
Finuncial and Segregation Interpretation No. $—
Secured Recelvables, See 1 Comm. Fut. L. Rep
(CCH) § 7113 (May 9. 1979). Fifty percent of such
withheld commissians could be truated as « current
st of the introducing broker.

"' By comparison, FCMs may not includs
urantes deposits with other FCMs as current
"1ante; only guareniee daposits with clearing
wanizations and stock in clearing organizations te

" uxtent of its mergin value may be trented is
‘ enl assets by FCMas. Section 1.17{c)2)vil),

“Of coursa, un introducing hroker and any
: 'sons who would be considered propristary (soe
|7 CFR 13(y) (1862} with respect to the introducing
vker may trache their own accounts on o fully-

pe

foreign futures accounts for customers,
the haircuts for undermargined accounts
will apply only to FCMs. See § 1.17(c)(5)
{viti) and (ix).

The Commission's proposals would
have placed no restrictions on an
introducing broker with respect to
trading for its own account, carrying and
clearing proprietary accounts or
soliciting or accepting orders and funds
from customers for purposes of trading
in foreign futures. However, the
Commission expressed ils concern that
if an introducing broker were to engage
in some or all of those activities, a "back
office™ operation would have to be
established, and that this could have an
adverse impact on what should be the
introducing broker's primary function. It
would also require back office as well
as front office audits of introducing
brokers. In its proposal, the Commission
expressed concemn that the introducing
broker could have a much greater
financial exposure if it chose to engage
in some or all of those activities, and
also noted that the SEC is more
restrictive on those matters with respect
to securities introducing brokers.* For
ull of these reasons, the Commission
specifically requested comment on
whether the permissible activities of
introducing brokers should be further
restricted,*

Most of the comments received on this
issue favored no restrictions on the
ability of an introducing broker to trade
for its own account, to carry and clear
proprictary accounts, or to solicit or
accep! orders and funds from customers
for purposes of trading in foreign
futures. However, two commentators
expressed their opposition to permitting
introducing brokers to engage in
activities beyond trading for their own
account. One of those commentators
stated that “introducing brokers should
be prohibited from carrying ony
account, including house or other
proprietary accounts and non-regulated
commodity accounts for trading in
foreign futures contracts.” (Emphasis in
original.) The commission has
considered these comments and has
determined that while there will be no
restrictions upon an introducing broker
trading for its own account,** an

disclosed basis with an FCM. If the FCM has no
ownership interest in the introducing broker, and
there is no other relationship which is referred to in
$§ 1.2{y) between the introducing broker, or persons
employed by the introducing broker, and the FCM
any such account should be treated as & customer
weoount by the FCM.

*17 CFR 240.15¢3-1(n)(2) (1582).

* 48 FR 14933, 14504, 14944, (April 5, 1083),

" Unless the Introducing broker has membecship
trding privileges al the sxchunge where ils trades
are executoed, its account will be carried by an FCM.
If an introducing broker does trade for its own

introducing broker will not be permitted
to carry proprietary accounts or
accounts in foreign futures, for the
reasons referred to in the preceding
paragraph. Section 1.57(b).

F. Accounting Treatment for
Indemnification and Guarantee
Agreements

In its release containing the proposed
rules for introducing brokers, the
Commission stated the following with
respect to indemnification agreements
between introducing brokers and FCMs:

The Commission assumes that introducing
brokers will enter into agreements with
cleuring FCMs relating to the respective
responsibilities of the introducing broker and
the FCM for acoounts introduced to the FCM
by the introducing broker. The Commission
further assumes that such agreements will
contuin an indemnity clause, whereby the
introducing broker will agree to indemnify
the FCM under specified circumstances,
including the failure of any customer
promptly to pay any amount due to the FCM.
The Commission believes that such a
contingent liability of the introducing broker,
us well as any other contingent liabilities of
the introducing broker, should be reflected in
a footnote to the introducing broker's
financial statements, but that while such
liabilities remain contingent, they need not
affect directly the introducing broker's
computation of net capilal. However, if a
contingent liability appears likely to become
an acutal Hability, the introducing broker
would have to estimate the amount of actual
liability and record that amount on its books.
The Commission specifically requesis
comment on the likelihood of such
indemnification agreements between an
introducing broker and an FCM, and on the
appropriate accounting lreatment for
contingent liabilities of the introducing broker
or the FCM contained in such agreements. ™

The commentators who addressed
themselves to this issue generally
supported the Commission’s proposed
accounting treatmen! of an
indemnification agreement, and the
Commission has determined to treat
such an agreement in accordance with
its proposal, The Commission has also
determined that an FCM must treat a
guarantee agreement in a similar
manner. The FCM must reflect the fact
that it has entered into a guarantee
agreement with one or more introducing
brokers in a footnote to its financial
statements, but while the FCM's liability
under 8 guarantee agreement remains
contingent, it need no! affect directly the
FCM's computation of net capital.

wecount, §t will be subject, as is an FCM which
trudey for its own account, to the safety factor
charges lor those positions which ure set forth in
paragraphs [c)(5) (x). [xf) and [xii) of § 1.17,

* 48 FR 14833, 14944 (April 6, 1883) {Tootnote
omitted).
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However, if a contingent liability
appears likely to become an actual
liability, the FCM must estimate the
amount of actual liability and record
that amount on its books.

The Commission wishes to note one
other matter with respect to the
accounting treatment of a guarantee

agreement. Section 1.17{f) (17 CFR 1.17(f)

(1982)) sets forth the provisions relating
to consolidation of financial statements,
and states in pertinent part as follows:

Every applicant or registrant, in computing
its net capital . . . must. . . consolidate in a
single computation, assets and liabllities of
any subsidary or affiliate for which it
guarantees, endorses or assumes directly or
indirectly the obligations or liabilities. The
assets and liabilities of a subsidiary or
afliliate whose liabilities and obligations
have not been guaranteed, endorsed, or
assumed directly or indirectly by the
applicant or registrant may also be so
consolidated if an opinion of counsel is
obtained as provided for in paragraph (£)(2)
of this section.

The mere fact that an FCM enters into a
guarantee agreement with an
intreducing broker will not, without
more, trigger the provisions of § 1.17(f).
Consolidation is only made with a firm
which is a subsidiary or affiliate, which
means that there mus! be some type of
common ownership interest,* If the
FCM has not owrfership interest in the
introducing broker, consolidation is not
required, even if the FCM enters into a
guarantee agreement with the
introducing broker.* The guarantee
agreement is not a financial payment
guarantee, but is instead of the nature of
a performance guarantee.

G. Financial Early Warning System

The Commission proposed to amend
§ 1.12(b) so that the financial early
warning system for introducing brokers
would be essentially similar to the
system which applies to FCMs. The
proposed early warning level of
adjusted net capital for introducing
brokers was the greater of: {1) 150
percent of the required minimum dollar
amount which, based on the proposed
required minimum dollar amount of
edjusted net capital of $25,000, would
have been $37,500, or (2) if the firm were
also a securities broker or dealer, any
higher amount required by the SEC's
early warning system.

*This meaning of the term affiliate is also
relevant 1o the vse of that term in § 1.3{y) regarding
propristary accounts.

*FCMs will be required to list the namey of all
Introducing brokers with which they have entered
into guarenice agreements thal are currently in
effect at the ¢nd of the Statement of the
Computation of the Minimum Capital Requirements
on form 1-FR,

If the Commission's proposal had
been adopted, an introducing broker
which failed to maintain adjusted net
capital equal to or in excess of the early
warning level would have been required

to make the same filings as an FCM. The

firm would have been required to file
written notice that its adjusted net
capital fell below the early warning
level within five business days of such

event. Further, the firm would have been

required to file a financial report as of
the close of business for the month
during which its adjusted net capital fell
below the early warning level, and as of
the close of business for each month
thereafter until three successive months
had elapsed during which the firm's
adjusted net capital was at all times
equal to or in excess of the early
warning level. Each of those financial
reports would have been required to
have been filed within thirty calendar
days after the end of the month for
which the report was being made.*

The Commission recognized when it
proposed a financial early warning
system for introducing brokers which
would be similar to that which applies
to FCMs that there are certain
significant differences between the
operations of FCMs and introducing
brokers, and the Commission therefore
requesied specific comments on this
matter. Commentators were requested
to consider the following factors, The
financial early warning level based on
the required minimum dollar amount of
net capital is 120 percent for securities
brokers or dealers, whether the firm
engages in a general securities business
or merely introduces customer accounts
to a clearing broker.® Furthermore,

¥ Several commentators objected to what they
described as a requirement for “monthly sudits™ of
Introducing brokers. The Commission never

propased such a requirement. An introducing broker

which Is not operating pursuant to a guarantee
agreement must submit a certified financlal report
with its application for registration and, once
registered, a certified year-end financlal report.
These requirements are the same as those
applicable to FCMs. An introducing broker
operating pursuant to & guarantee agreemen! will
not need to file certified financial reports, and a
specinl provision is available to an Introducing
broker which is elso a country elevator. Section
1.10(i). No monthly sodits are required for any
introducing broker, nor were any monthly audits
proposed. [n addition, no monthly financial reports

will be required because the financial sarly warning

provision of § 1.12{b) Is not being adopted for
introducing brokers. If that provision had been
adopted, uncertified monthly financial reports
would have been required for those introducing
brokers whose adjusted net capital wes below the
early warning level.

#e 17 CFR 240.37a-11(b) (1982}, The Commission
also wishen to point out, however, that the early
warning level {or a securities broker or dealer using
the aggregate indebtedness (“Al") method of
compuling net capital is 125 percent of the minimum
amount, since minimum net capital must be 8%

because introducing brokers will not
accept customer funds, an introducing
broker's adjusted net capital should be
subject to far less fluctuation than that
of an FCM. Also, if the Commission
were to establish an early warning level
of adjusted net capital for introducing
brokers which is higher than the
minimum adjusted nel capital
requirement, introducing brokers would
have to either maintain the early
warning level of adjusted net capital or
file a form 1-FR each month until three
successive months have elapsed during
which the firm's adjusted net capital is
at all times equal to or in excess of the
early warning level. Such a monthly

* filing requirement (as opposed to a

quarterly or semiannual filing
requirement) could be burdensome,
especially for a small firm, and could
divert regulatory resources to firms
which do not necessarily require
enhanced surveillance from those firms
which may require closer scrutiny.
Commentators were also requested to
address whether other elements of the
early warning system, relating to
maintenance of books and records and
to material inadequacles in the
accounting system, should apply to
introducing brokers.

The Commission also suggested
certain alternatives to its proposed early
warning system for introducing brokers.
One alternative set forth was an early
warning level of adjusted net capital of
120 percent of the reguired minimum
dollar amount, rather that the proposed
150 percent, which would be the same
as it is for introducing sécurities
brokers. Another alternative presentad
was lo require only notice of
undercapitalization, and to have no
higher early warning level of adjusted
net capital for introducing brokers. 48
FR 14933, 14851-52 (April 6, 1983).

One commentator supported the
proposed early warning level of
adjusted net capital for introducing
brokers of 150 percent of the required
minimum amount, but the majority of
commentators addressing this issue
were opposed to that. Various
alternatives were presented by
commentators. The commentator who
supported the 150 percent early waming
level also suggested that §§ 1.16(e)(2)
and 1.12{d} be revised to require
introducing brokers to notify any FCM

percent of Al and the early warning lovel is 8%
percent of Al Such a firm which uses the
“alternative™ method of computing net capital.
based on aggregate debit itema ("ADI"), has un
early warning Jevel which is 250 percent of the
required minimum level of net capltal since :
minimum net capital must be 2 percent of ADi und
the varly warning leve! if § percent of ADL
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arrying accounts introduced by the
introducing broker of any material
inadequacies discovered by the
introducing broker or by its independent
public accountant, Two other
commentators also expressed support
for requirement that notice of a material
inadequacy be provided to the carrying
FCM. One of those two other
commentators also favored requiring the
introducing broker to notify its carrying
FCMs when it became undercapitalized.
One commentator suggested that the
early wamning level of adjusted net
capital for introducing brokers should be
120 percent of the required minimum
dollar amount. Another commentator
favored retaining the notification
requirement if an introducing broker’s
ecjusted net capital fell below 150
percent of the required minimum dollar
amount {and extending such notification
to FCMs carrying accounts of the
introducing brokers), but deleting the
monthly reporting requirement.

The Commission has reviewed these
comments and undertaken its own
reconsideration of the issue of a
financial early warning system for
introducing brokers. The Commission
recognizes that the principal purpose of
the financial early warning system is to
provide time for the Commission and the
seli-regulatory organizations to take
protective action to insure the safety of
customer funds and the integrity of the
marketplace,* and the Commission also
recognizes that introducing brokers
cannot accept customer funds. The
Commission believes that the goal of the
financial early warning system can best
be achieved and the limited resources of
the Commission and the self-regulatory
organizations can best be utilized by
timiting the application of the financial
early warning systems to those firms
which do accept customer funds, the
FCMs. Accordingly, the Commission has
~'3“3'-rmined that an introducing broker
W ::I only be required to give notice
when it is undercapitalized. Section
112(a). No notice and no monthly
financial reports will be required when
an introducing broker's adjusted net
capital falls below 150 percent of the
required minimum amount, so § 1,12(b)
will not apply 1o introducing tirokers.*

. Ser 48 FR 14033, 14950 {April 0, T983); 42 FR
31740 (June 22, 1977). ;
" The Commission is making & minur technical
Fnendment 10 § 1.12{b), which will only affect
‘ Ma. to correct an error made when the
CCuimisslon smended § 1.12(b) las! year. 47 FR
Vi3, 41518 {September 21, 1962). The phrase “the
freatest of” which was inadvertently Included st
beginning of § 1.12(b)(1), has now been correctly
cd a1 the end of the Introductary portion of

fLizeh)

However, an introducing broker will
have to give notice and file a follow-up
written report if it fails to make or keep
current the books and records required
to be maintained by the regulations
promulgated under the Act, or if it
discovers or is notified by an
independent public accountant of a
material inadequacy in its accounting
system, its internal accounting controls,
or its procedures for safeguarding
customer and firm assets. Section 1.12
(c) and {d).**

The Commission agrees with those
commentators who suggested that
notices and reports which an
introducing broker is required to file
pursuant to § 1.12 should also be sent to
any FCM which is carrying accounts for
customers of the introducing broker, and
§ 1.12{g) has been amended accordingly.
Every notice which an introducing
broker would have to file under
paragraphs {a), (c) or (d) of § 1.12 would
have to be submitted to the principal
office of the Commission in Washington,
D.C. (to the attention of the Chief
Accountant, Division of Trading and
Markets), to the Commission's regional
office for the region in which the firm
has its principal place of business, to the
NFA, to the designated self-regulatory
organization, if any, to any FCM which
is carrying to accounts for customers of
the introducing broker, and, if the firm is
a securities broker or dealer, to the SEC.
All follow-up written reports and
financial statements would have to be
filed with the same entities, except for
the principal office of the Commission.
Section 1.12{g).

H. Additienal Financial Information

The Commission is delegating to the
NFA the function of processing
applications for registration filed by
introducing brokers applicants and by
applicants for registration as associated
persons of introducing brokers, in
accordance with statutory authority
provided in the Futures Trading Act of
1682.1°99 All materials relating to an
application for registration must be sent
to NFA including, in the case of an
applicant for registration as an
introducing broker, the firm's financial
report. A copy of the firm's financial
report must also be sent to the regional
office of the Commission nearest the

A maore completo description of those
provisions miy be found in the release announcing
the proposed rules for introducing brokers. See 48
FR 14653, 34051 {Apnil 8, 1563).

1900 See Futures Trading Act of 1882, Pub, L. No.
97444, sections 22416) and 233(5). 90 Stat. 2315,
2321, which adds new sections 8a{10) and 17{0) to
the Commodity Exchange Act (to be codified at 7
U.S.C. 125{10] und 21(0))

principal place of business of the
applicant, Section 1,10(c).

The Commission is also amending
§ 1.10{b)(4) to make it clear that when
the NFA reviews an application for
registration as an introducing broker,
the NFA will stand in the place of the
Commission and will be able to reques!
that such an applicant provide
additional financial information.
Currently, § 1.10(b){4) allows the
Commission or any self-regulatory
organization of which an applicant or
registran! is a member to request
additional financial information. The
Commission assumes that NFA will
review a firm’s application for
registration as an introducing broker
and the firm’s application for
membership in NFA simultaneously, and
§1.10(b)(4) is being amended to
eliminate any possible confusion which
could arise as to whether NFA can
request additional financial information
from a firm epplying for registration as
an introducing broker which was not yet
a member of NFA, and for which NFA
was therefore nol yet the firm's
designated self-regulatory
organization.'©?

L Customer Funds

Section 1.57(a){1) provides that each
introducing broker must open and carry
each customer’s and option customer’s
account with a carrying FCM on a fully-
disclosed basis (i.e., the customer has an
account in his own name at the FCM).
The definition of the term “introducing
broker” states in part that an
introducing broker “does not accept any
money, securities, or property (for
extend credit in lieu thereof) to margin,
guarantee or secure any trades or
contracts." 192 A customer or option
customer of an introducing broker
should transmit the funds necessary to
margin his positions directly to the FCM
carrying his account, even though his
orders may be transmitted through the
introducing broker. The Commission
recognizes, however, that-there may be
occasions when a customer or option

19) A firn which has applied for registration us
un introducing broker and for membership in NFA.
and which NFA has determined will become an
NFA member upon notification to NFA that it has
been granted registration by the Commission, cun
be considered to be s member of & sell-regulatory
organixstion for purposes of the minimum sdjusted
net capital requirement, and thus subjeci the $20,000
minimum requirement. rather than the $40,000
requirement for non-members, Sae § 1.17(n){1}{)
and [(w)(3%: see also 48 FR 8435 (March 1, 1683)
(statement of steff interpretative position affording
FCM applicants similar treatment).

193 Futures Trading Act of 1982, Pub. L. No. 87—
444, section 201(1), amending section 2(u) of the
Commodity Exchange Act (to be codified st 7US.C
2); § 1.9{mm)
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customer will deliver a check payable to
the FCM to an introducing broker. An
introducing broker will not be precluded
from either depositing such a check in a
qualifying bank account, or forwarding
such a check to the FCM carrying the
account of the customer or option
customer, provided all of the following
conditions are met:

(1) The futures commission merchant
carrying the customer's or option
customer's account authorizes the
introducing broker, in writing, to receive
a check in the name of the futures
commission merchant, and the
introducing broker retains such written
authorization in its files in accordance
with 17 CFR 1.31 (1982);

(2) The check is payable to the futures
commission merchant carrying the
customer’s or option customer’s account;

(3) The check is deposited by the
introducing broker, on the same day
upon which it is received, in a bank or
trust company located in the United
States in a qualifying account, or the
check is mailed or otherwise transmitted
by the introducing broker to the futures
commission merchant on the same day
upon which it is received;

(4) A qualifying account shall be
deemed to be an account:

(i) Which is maintained in an account
name which clearly identifies the funds
therein as belonging to commodity or
option customers of the futures
commission merchant carrying the
customer’s or option customer's account;

(ii) For which the banpk or trust
company restricts withdrawals to
withdrawals by the carrying futures
commission merchant;

(iii} For which the bank or trust
company prohibits the introducing
broker or anyone acting upon its behalf
from withdrawing funds; and

(iv) For which the bank or trust
company provides the futures
commission merchant carrying the
customer’s or option customer's account
with a written acknowledgment, which
the futures commission merchant must
retain in its files in accordance with
§ 1,31, that it was informed that the
funds deposited therein are those of
commodity or option customers and are
being held in accordance with the
provisions of the Act and the regulations
promulgated thereunder.'™

An introducing broker may not handle
cash, securities or property from
customers or option customers, and any
withdrawals which & customer or option
customer wishes to make from his
account must be disbursed by the FCM.
An introducing broker cannot have
authority to issue checks in the FCM's

" Section 1.57(c).

name, and an introducing broker cannot
accept a check payable to the
introducing broker from a customer or
option customer. However, if an
introducing broker is also a securities
broker or dealer and a customer or
option customer also has a securities
account with the introducing broker, the
customer or option customer may
authorize the introducing broker to
transfer funds directly from his
securities account to the FCM carrying
his commedity account.

IV. Amendments to Existing Regulations

CTA/ERISA fiduciary. The
Commission proposed to modify slightly
the statutory definition of “commodity
trading advisor™ to specify that, with
respect to any defined benefit plan
which is subject to the provisions of the
Employee Retirement Income Security
Act of 1974 [“ERISA"), only “the named
fiduciary" of such a plan would be
excluded from the definition of a CTA.
Proposed § 1.3{bb)(v). The Commission
explained that its proposal was
“intended to make clear that only those
persons who meet the statutory
definition of an ERISA trustee ( see 29
U.S.C. 1002(21)) and are subject to
another regulatory framework covering
their fiduciary activities may be
excluded" from that definition and the
Commission's regulatory program for
CTAs.** The Commission’s proposal
was consistent with its interpretation of
the statutory use of the definite article
(“the” fiduciary of an ERISA defined
benefit plan), reflecting a Congressional
intention to exclude such plans from the
CTA definition. The Commission has
now further broadened that exclusion to
provide similar relief for the trustee of
any such plan ** or any fiduciary whose
sole business is to advise that plan.'*

Transaction records. The Commission
is adopting amendments to § 1,35
essentially in the manner proposed.
Introducing brokers are subject to the
general recordkeeping requirement of
§ 1.35{a), which also applies to FCMs
and contract market members, which
requires that records be kept of all
transactions relating to the introducing
broker's business of dealing in
commodity futures, commodity options
and cash commodities, An introducing
broker should have fewer transactions
and fewer records relating to each
transaction than an FCM due lo the

" 38 FR 14033, 14052 0,105 [April 8, 1983).

% Soe H.R. Rep. 565 (Part 1), 97th Cong. 2d Sess.
52 (1982)

"= Fiducinries which engage in other advisory
activities may nonetheless be exempt from
registrution es a CTA pursuant 1o 4mi1) of the Act
{7 US.C. 6m(1)). Bti see CFTC v. Savage, 011 F.2d
270, 280 {(#th Cir. 1977).

differences in the nature of their
businesses, so an introducing broker
should have a much lighter
recordkeeping burden than an FCM. An
introducing broker will receive customer
orders, as will an FCM, and an
introducing broker is required, as is an
FCM, to prepare a time-stamped record
of each customer order.’ Section
1.35(a-1)(1). However, because
introducing brokers are not allowed to
carry customer accounts or to acceplt
customer funds, introducing brokers are
not required to prepare the financial or
contract ledgers which FCMs and
clearing members of contract markets
are required to keep by paragraphs
(b)(1) and (b){2) of § 1.35.

The other transaction record which
introducing brokers will be required to
keep is a daily record or journal of all
customer trades. Section 1.35(b)(3). The
Commission is adopting that proposal
with one minor revision. An introducing
broker must include in its daily record
or journal, in addition to the information
set forth in § 1.35{b)(3) {i) and (ii), the
FCM carrying the account for which
each transaction was executed on that
day. Section 1.35{b)(3){iii). An
introducing broker whose customers'
accounts are carried by only one FCM
may simply note that in its daily record
or journal, However, an introducing
broker whose customers' accounts are
carried by more than one FCM must
include in its daily record or journal
which FCM carries the account for
which each transaction was executed on
that day.

Guarantee against loss. The
Commission is adopting, as proposed, an
amendment 1o § 1.58, which relates to
the prohibition of guarantees agains!
loss, so that it applies to introducing
brokers as well as to FCMs. The
Commission believes, for essentially the
same reasons that caused the
Commission to adopt such a rule for
FCMs,' that introducing brokers should
not be able to represent that they will
guarantee a customer against loss. No
comments were received on this matter.

Transmission of orders. Proposed
§ 1.57(a)(2) would have required an
introducing broker to transmit promptiy
all orders either to a carrying futures
commission merchant or to "a floor
broker, if the introducing broker
identifies its carrying futures
commission merchant.” One
commentator responded that the
Commission should also allow an

W The only commentator who directly addres<<?
this issue supported “the formulization of recordii
and maintoining cantamer orders™ by introducing
brokers.

™ 46 FR 62841 [December 20, 1981).
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introducing broker to transmit its orders
to 8 member of a contract market if the
introducing broker identified the
member which will clear the trade. This
commentator noted that this
modification would allow an introducing
broker to contact a floor broker directly
even where the carrying FCM is not a
clearing member of the exchange or,
alternatively, would allow the
introducing broker to place its orders
with a member of the exchange in cases
where the carrying FCM was not itself
an exchange member. In each such case,
however, the introducing broker would
then be in a position to identify to the
floor broker or the clearing member only
the omnibus account of its carrying
futures commission merchant, rather
than the individual, fully-disclosed
account of its customer or option
customer, Such a practice would not
only violate the provisions of § 1.35(a-
1). but could lend itself to certain
abusive practices such as the unlawful
allocation of trades within that omnibus
account. The Commission has, therefore,
clarified its rule to specify that an
introducing broker may transmit
customer and option customer orders to
¢ floor broker only where the
introducing broker identifies the
customer or option customer account at
its carrying futures commission
merchant and that FCM is also'the
clearing member with respect to the
customer's or option customer's order.
CPO/CTA disclosure. The
Commission is adopting, as proposed,
émendments to §§ 4.23 and 4,32 of its
regulations relating to CPOs and CTAs,
respectively, to require pool operators
#nd trading advisors to indicate in their
ltemized daily records whether a trade
was placed with an introducing broker.
The Commission is also amending
§3 4.21 and 4.31 to require explicitly that
CPOs and CTAs disclose any conflict of
interest invelving an introducing broker.
The Commission did not propose such
émendments because, when the
proposals were announced, the
Commission expressed its belief that
Such amendments were unnecessary in
View of the existing requirements in the
(‘v‘ummnssion's CPO and CTA regulations
which specify that disclosure of the
information specified in those rules does
nol relieve a CPO or CTA from the
obligation to disclose all material
infrv_rmulion to existing or prospective
Pool participants or clients. See 17 CFR
1.21(h) and 4.31(g)."* However, in
‘esponse to one commentator who
"*quested that, for the sake of clarity,
the Commission amend §§ 4.21 and 4.31
o require explicitly that CPOs and

" 48 FR 14833, 19953 {April 6. 1063},

CTAs disclose any conflict of interest
involving an introducing broker, the
Commission has determined to so
amend §§ 4.21 and 4.31.

Market surveillance. The Commission
is adopting, in essentially the form
proposed, amendments to certain of the
regulations relating to market
surveillance in order to establish for
introducing brokers duties which are
similar to those which presently apply to
futures commission merchants.
Specifically, under § 15.05, an
introducing broker which introduces an
account of any foreign broker or trader
is deemed to be an agent of the foreign
broker and its customers and an agent
of the foreign trader for purposes of
accepting delivery and service of any
communication issued by or on behalf of
the Commission. Although the futures
commission merchant effecting a
transaction for a foreign account will
also continue to be the agent of both a
foreign broker and its customers and of
a foreign trader for purposes of
accepting delivery and service of any
communication issued by or on behalf of
the Commission, the Commission has
amended § 15.05 because it believes that
there may be instances in which service
on the foreign parties can be better
effected through the introducing broker.
The Commission has also amended
§§ 21.01, 21.02 and 21.03 to prescribe for
introducing brokers duties similar to
those imposed on futures commission
merchants with regard to special calls
for information. Thus, for example,
introducing brokers are obligated to
provide certain information upon special
call, as set forth in those rules, and
introducing brokers are prohibited from
accepting any orders from customers
who do not respond to selected special
calls issued pursuant to § 21.03.

Three commentators requested that
the Commission clarify the procedures it
intends to follow under § 15.05(b)
regarding service of communications on
a foreign broker, a customer of a foreign
broker or a foreign trader. Those
commentators also asked specifically
whather, with respect to an introduced
account, an FCM which receives any
communication by or on behalf of the
Commission for service upon a foreign
broker, a customer of a foreign broker,
or a foreign trader will be deemed to
have fulfilled its obligations under
§ 15.05(b) by transmitting the
communication to the introducing broker
which indroduced the account. As
stated above, the Commission has
amended § 15.05 so that the Commission
will have the flexibility of serving a
foreign party through either an FCM or
an introducing broker. The Commission

will determine, on a case-by-case basis,
whether it believes that service can be
better effected by an FCM or by an
introducing broker. The Commission
wishes to emphasize, however, that
whether the Commission transmits a
communication for service upon a
foreign party to an FCM or to an
introducing broker, the FCM or
introducing broker is obligated to make
service of that communication upon the
foreign party. An FCM receiving such a
communication from the Commission
cannot fulfill its obligation under

§ 15.05{(b) merely by transmitting the
communication to the introducing
broker, nor may an introducing broker
receiving such a communication from
the Commission fulfill its obligation
merely by transmitting the
communication to the FCM.

Two of the three commentators who
commented on § 15.05(b) also
commented on § 15.05(c), which requires
that FCMs and introducing brokers
inform foreign parties of the
requirements of § 15.05 before opening
accounts, or before effecting
transactions in existing accounts for
such foreign parties. The commentators
requested a clarification as to whether,
with respect to an introduced account,
the FCM or the introducing broker
would be responsible for informing the
foreign party of the requirements of
§ 15.05. As is the case with the risk
disclosure statements required to be
furnished and acknowledged in
accordance with § 1.55 and § 33.7, it is
the introducing broker’s responsibility,
under § 15.05(c), to inform the foreign
party of the requirements of § 15.05. The
Commission also wishes to make it
clear, however, that an FCM may not
ignore the activities of an introducing
broker which has introduced accounts to
the FCM and, depending upon the facts
in & particular case, an FCM mdy have
some liability for such introducing
broker's non-compliance with its
obligations under § 15.05(c). The
Commission further wishes to note that
an FCM which has entered into a
guarantee agreement with an
introducing broker thereby guarantees
performance by the introducing broker
of, and shall be jointly and severally
liable for, the introducing broker’s
obligations under § 15.05(c). among
other things,

Those two commentators also
requested that the Commission clarify
the procedures which it intends to
follow under Part 21 of the regulations
with respect to special calls for
information regarding introduced
accounts. The Commission's procedures
will be similar to those discussed above
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relating to service upon foreign parties
under § 15.05(b). The Commission will
determine, on a case-by-case basis,
whether it believes that the information
which it seeks can be obtained more
expeditiously through the FCM or
through the intreducing broker, and the
special call will be made accordingly.
The FCM or the introducing broker
receiving a special call for information
must respond to that call, and neither an
FCM nor am introducing broker will be
in compliance with the special call
provisions merely by transmitting the
special call for information to the other
firm.

The Commission has made two other
minor amendments to its market
surveillance regulations. Section
17.01(b){12) has been amended to
require that when a special account
which is also an introduced account is
reported to the Commission for the first
time, the FCM making the report must
include the name and business
telephone number of the introducing
broker which introduced the account.
Section 18.04(a)(7) has been amended to
require a reporting trader to include in
the statement of reporting trader, if the
reporting trader has accounts introduced
by more than one introducing broker
which clears accounts through the same
FCM, the names and locations of all
such infroducing brokers, as well as the
name of the reporting trader's account
execulive at each of those introducing
brokers.

Options, The Commission stated the
following with respect to exchange-
traded optibns when it announced the
proposed rules for introducing brokers:

[U]ntil such time as the Commission
approves rules of a registered futures
assoclation which specifically provide for the
regulation by that futures association of the
option-related activities of introducing
brokers, an introducing broker will be
precluded from participation in the
Commission’s option pilot program other than
as a purchaser or seller of options for its own
account."*

The Commission received a substantial
number of comments on this issue, and
those commentators unanimously
recommended that the Commission
allow introducing brokers to engage in
the solicitation and acceptance of orders
for exchange-traded options. Some of
those commentators stated that
introducing brokers should be permitted
to engage in exchange-traded option
activities on the condition that the FCMs
carrying the accounts of the introducing
brokers' customers take responsibility
for the option-related activities of the
introducing brokers and their associated

"' 45 FR 14933, 14952 (April 6 1063).

persons until such time as the NFA is
able to regulate those persons directly.

The Commission has reviewed the
comments on this issue and has
undertaken its own reconsideration of
the matter. The Commission has
determined to permit introducing
brokers and their associated persons to
engage in the solicitation or acceptance
of orders for exchange-traded options if
any of the following conditions are met:

1. The NFA, or another registered
futures association, adopts rules which
are approved by the Commission, to
govern the commodity option related
activity of its member introducing
brokers;

2. A contract market of which an
introducing broker is a member adopts
rules which the Commission approves to
govern the commaodity option related
activity of its member introducing
brokers; *'* or

3. The introducing broker is operating
pursuant to a guarantee agreement, and
the FCM which is a party to that
agreement is a member of a self-
regulatory organization which adopts
rules which the Commission approves to
govern the commodity option related
activity of the introducing broker which
is a party to that agreement,

Section 33.3(b){1) (i) and (iii). The rules
which are adopted snd submitted for
Commission approval must provide for
regulation of the commodity option related
activity of introducing brokers in a manner
equivalent to that required of contract
markets with respect to their member FCMs,
and must generally incorporate the standards
set forth in § 334 (b) and (c).*** The
Commission believes that the amendment to
§ 33.3(b)(1) should permit those introducing
brokers which want to solicit or accept
orders for exchange-traded options to do so.
The Commission further believes that such an
amendment is necessary to preserve the
structure of the option pilot program and to
retain the requirement that, in addition to the
Commission, there be a seli-regulatory
organization with responsibility over the
sales practices of all persons engaged in

A contract may elect to create a membership
category for introducing brokers, and if the contract

market does so elect, it may adopt und submit for

exchange-traded option transactions. This
position is consistent with the Commission’s
commitment to Congress to assure that the
exchange-traded option pilot program Is
limited so that, as required by statute, it may
be regulated successfully.*

The Commission has adopted certain
other amendments to the rules governing
the pilot program in exchange-traded
options. One is an amendment to
§ 33.4(b}){4), which concerns the rules
that a self-regulatory organization must
adopt regarding option customer
complaints. Each self-regulatory
organization participating in the
exchange-traded option pilot program
must adopt and submit for Commission
approval a rule which states that if an
FCM is carrying an option customer's
account which has been introduced to it
by an intraducing broker, and the option
customer makes a written complaint. or
an oral complaint which results in or
which would result in an adjustment to
the account in an amount in excess of
one thousand dollars, the FCM will have
to record, in addition to other
information, the name of the introducing
broker. Section 33.4(b}(4)(ii). The FCM
will not, however, have to record the
name of the introducing broker's
associated person who serviced the
account; that will be the responsibility
of the introducing broker. The
Commission also wishes to note,
however, that an FCM which has
entered into a guarantee agreement with
an introducing broker thereby
guarantees performance by the
introducing broker of, and shall be
jointly and severally liable for, such
obligation, "«

The Commission is also amending
§ 33.8 to extend to introducing brokers
the current requirement applicable to
FCMs regarding promotional material.
Introducing brokers must retain, in
accordance with the provisions of 17
CFR 1,31 (1882), the general rule relating
to maintenance of required books and
records, all promational material
provided, either directly or indirectly, 10

Commission approval rules to govern the
commodity option related activity of its member
introducing brokers. There is, however, no
requirement that & contract market create n
membership category for introducing brokers, and
there is also no requirement that a contract market
adopt and submit rules to govern the commodity
option related activity of its member introducing
brokers. The requirements relating to options are to
be contrasted with those reluting to minimum
financial and related reporting requirements, See
§ 1.52(a). If & contract market elects to have a
category of bership for introducing brokers, it
must adopt and submit for Commission approval
rules prescribing minimum financial and related
reporting requirements for its member introducing
brokess.

J.lby

' See Section 4cic) of the Act {7 US.C. Bclc)
Supp. V 1881), a» amended by the Futures Trading
Act of 1982, Pub. L. No. 97-444, section 206{3}, 96
Stat. 2301 (1983). In keeping with the spirit of that
statutory requirement, the Comminsion is
transmitting a copy of these regulations to the
appropriate Congressional oversight commitiees.

1M See also § 1.37(a), which requires that a recosd
be made of the person wha has solicited and i
responsible for each op customer's acoount. An
FCM need only record the nume of the introducing
broker which has introduced an introduced account
the introducing broker must record the name of its
axsociated person who has solicited and is
responsible for the option customer’s uccount,
However, an FCM which has entered into »
guurantee agreement with an introducing broker

17 CFR 334 (b) and (c) (1962}, os
47 FR 56090, 57017 (Decomber 22, 1082).

hould be aware of its responsibility as referred 10
above.
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option customers, as well as the true
source of authority for the information
contained therein.

With respect to dealer options, the
Commission stated when it proposed
rules for introducing brokers ¢ that an
introducing broker will not be
authorized to engage in dealer option
transactions conducted pursuant to the
provisions of Section 4c¢(d) of the Act
and Part 32 of the Commission’s
regulations.”” The Commission also
noted that the Futures Trading Act of
1982 in no way altered the previously-
existing statutory proscriptions on who
may offer and sell dealer options to the
public, Although Section 4¢{d) of the Act
refers specifically to FCMs as the
persons authorized to offer and sell
dealer options, Commission rule 32,12
sllowed for the possibility that an agent
of an FCM would do so. In light of this,
some commentators favored permitting
introducing brokers to engage in dealer
option transactions. The Commission,
however, does not believe it is advisable
lo develop rules to permit introducing
brokers to offer and sell dealer options
al this time, The Commission therefore
has not amended Part 32 of the
regulations although it may reconsider
this issue at a later date.

The Commission is also adopting, as
proposed, an amendment to § 1.19 which
extends to introducing brokers the
prehibition on granting commodity
options currently applicable to FCMs,
except for options which are traded on
or subject to the rules of a contract
market.

Uption and futures disclosure. In
addition to the amendments to the rules
governing the pilot program in
exchange-traded options discussed
above (§§ 33.3, 33.4 and 33.8), the
Commission has also amended the
disclosure rules contained in § 33.7.
Those amendments generally either add
a reference to introducing brokers where
there is already a reference to FCMs, or
extend a disclosure requirement which
currently applies only to FCMs to
Introducing brokers as well. See the
mtroductory paragraph of § 33.7(b), and
F'"’f,‘,’ﬂm.l’h! (b2}, (b)), (b)(2)(iv),
(b){2){vii), (¢), (e}, {f) and (g) of § 33.7.

The Commission is also amending
{* 33.7(a) to read, in pertinent part, as
ollows (amendments are italicized):

No futures commission merchant or, in the
v of an introduced account. no introducing
‘wher may open or couse the opeaing of a

" See 48 FR 14833, 19952 (April 6, 1963).
e Usc 8c{d) {Supp. V 1981), a5 amended by
L utures Trading Act of 1682, Pub, L. No. §7-444,
" Rigm Zjﬂ.ﬂ. 96 Stat. 2201 (1083).
e 17 EJ"R Part 32 (1882), o amendad by 47 FR
. 57018 (December 22, 1082).

o

commodity option accounl for an option
customer unless the futures commission
merchant or introducing broker (1) furnishes
the option customer with & separate Written
disclosure statement as set forth in this
section and (2) receives from the option
customer an acknowledgment signed and
dated by the option customer that he received
and understood the disclosure statement. The
disclosure statement and the
acknowledgment shall be retained by the
futures commission merchant or the
introducing broker in accordance with § 1.31
of this chapter. . . .

The purpose of the amendment is to
make it clear that for an introduced
option account, it is the introducing
broker's responsibility to furnish the
option customer with the required
written disclosure statement, and it is
also the introducing broker's
responsibility to receive, and retain, and
acknowledgment signed and dated by
the option customer that he received
and understood the disclosure
statement.

The Commission has also amended
§ 1.55(a), relating to the disclosure
statement required to be furnished in
connection with the opening of a
commodity futures account, in a similar
fashion. Certain commentators had*
requested clarification on this issue. The
Commission once again wishes to make
it clear, however, that an FMC may not
ignore the activities of an introducing
broker which has introduced accounts to
the FCM and, depending upon the
relationship of the FCM to the
introducing broker, the FCM may be
liable for such introducing broker's
failure to provide the disclosures
required by § 33.7(a) or § 1.55(a). An
example of such a relationship would be
one where the FCM accepts orders
directly from the customer. The
Commission further wishes to note, as it
stated above with respect to §§ 15.05(c),
33.4)(b)(4)(ii) and 1.37(a), that an FCM
which has entered into a guarantee
agreement with an introducing broker
thereby guarantees performance by the
introducing broker of, and shall be
jointly and severally liable for, the
introducing broker's disclosure
obligations under §§ 15.05(c), 33.7(a) and
1.55(a). among other things,

The Commission recognizes that
certain introducing brokers will be firms
which were previously "“agents” of
FCMs. Such firms may have customers
who opened accounts while such firms
were "agents” of FCMs, If those
customers continue to have their
accounts carried by the same FCM after
the former "“agent” becomes registered
as an introducing broker, such
customers would not need to be
furnished with the disclosure statements

required by § 33.7 or § 1.55, provided the
introducing broker obtains from the
FCM, and retains in accordance with the
provisions of § 1.31, the signed and
dated customer acknowledgments
previously executed by those customers.
If the introducing broker cannot obtain
the customer acknowledgments, or
copies thereof, for an existing account, it
must furnish the customer with new
disclosure documents and receive and
retain the required acknowledgments
signed and dated by the customer. If the
introducing broker is not required to
furnish new disclosure statements to
existing customers, it must notify its
customers and option customers of its
change in status from “agent” of an FCM
to introducing broker, as required by
Section 4h of the Act, which provides
that:

1t shall be unlawful for any person falsely
to represent such person to be a member of a
contract market or the representative or
agent of such member, or to be a registrant
under this Act or the representative or-agent
of any registrant, in soliciting or handling any
order or contract for the purchase or sale of
any commodity in interstate commerce or for
future delivery. or falsely to represent in
connection with the handling of any such
order or contract that the same is to be or has
been executed on, or by or through a member
of, any contract market,''*

Of course, when soliciting any new or
prospective customers and option
customers, an introducing broker must
also accurately describe its status.

The Commission also recognizes that
the option disclosure statement required
by § 33.7 is especially detailed and
comprehensive, and that it needs very
few changes as a result of the inclusion
within the pilot program of introducing
brokers as firms which can solicit or
accept option orders. See the
introductory paragraph of § 33.7(b), as
well as paragraphs (b)(2), (b)(2)(iii),
(b)(2){iv) and (b](2){vii) of § 33.7.
Introducing brokers may, therefore,
want to use the document currently
being used by FCMs. This practice is
acceptable because providing the
required disclosures to option customers
and prospective option customers is the
obligation of both FCMs and introducing
brokers although, with respect to
introduced accounts, the disclosure
obligation is the responsibility of the
introducing broker in the first instance.
Of course, introducing brokers may
develop their own option disclosure
statement to meet the requirements of
§ 33.7, but they may find it
advantageous to provide an option
disclosure statement which is

& Futures Trading Act of 1582, Pub. L. No, 87444,
section 210, 96 Stat. 2302-03 (1963).
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substantially similar to such a statement
being provided by an FCM, so long as
all of the requirements of § 33.7 are met.
An FCM and an intreducing broker may
agree contractually as to how required
disclosures will be provided to option
customers and prospective option
customers. The Commission wishes to
make it clear, however, that such an
agreement will not determine the
regulatory obligations of the parties,
which are determined by the Act and
the rules, regulations and orders
promulgated thereunder.

As stated above, the option disclosure
slatement needs very few changes as a
result of the inclusion within the pilot
program of introducing brokers as firms
which can solicit or accept option
orders. The Commission is also aware
that previously-adopted amendments to
the option disclosure statement
necessitated by the inclusion within the
pilot program of options on physicals
will ultimately require amendments to
that statement prior to the
commencement of trading in options on
physicals. The Commission has
previously taken a “no-action” position
with regard to the amendments
necessitated by the inclusion of options
on physicals until the Commission
designates one or more exchanges as
contract markets for the trading of
options on physicals.**® The Commission
does not believe that it is necessary for
an FCM which does not carry
introduced option customer accounts to
amend the option disclosure statement
at this time to refer to introducing
brokers and to make additional
amendments at a later date to reflect the
inclusion of options on physicals in the
Commission’s option pilot program.
Accordingly, the Commission has
modified its no-action position referred
to above, and the Commission will deem
such an FCM to be in compliance with
the requirements of § 33.7(a) if,
subsequent to the effective date of the
amendments to § 33.7 discussed herein,
the FCM continues to provide to its
prospective option customers an option
disclosure statement that has not been
amended to reflect the revisions that are
made necessary by the trading of
options on physicals and by the
inclusion of introducing brokers as firms
which can solicit or accept option
orders. This no-action position will
terminate, however, when the
Commission designates one or more
exchanges as contract markets for the
trading of options on physicals. All
FCMs will then be required to provide
the same option disclosure statement
meeting all of the requirements of

V1% 47 FR 56866, 57000 (December 22, 1982).

§ 33.7(b), irrespective of whether a
particular FCM intends to offer options
on physicals to its option customers and
irrespective of whether a particular FCM
intends to have option customer
accounts introduced to it by an
introducing broker. Introducing brokers
can also defer including references to
options on physicals in their option
disclosure statement until the
Commission designates one or more
exchanges as contract markets for the
trading of options on physicals.

Trading standards. The Commission
has amended, in the form proposed, its
trading standards regulations in Part 155
to make them epplicable to introducing
brokers. Such requirements for
introducing brokers are comparable to
those for FCMs. The Commission also
has made minor amendments, in the
form proposed, to § 155.3, which sets
forth the trading standards for FCMs, to
make appropriate references to
introducing brokers. These matters are
described more fully in the release
announcing the proposed rules for
introducing brokers,'* No comments
were received on these matters.

Customer protection rules. When it
announced the proposed rules for
introducing brokers, the Commission
stated its assumption that some
customers may grant discretion to
introducing brokers to make trades for
them.'* The Commission therefore
proposed to amend § 168.2, which
requires a customer’s prior authorization
to trade the customer’s account, so that
it would refer to introducing brokers and
their associated persons, and thereby
allow a customer to authorize an
introducing broker or its associated
person to make trades for the customer.

The Commission is adopting the
amendment to § 166.2 as proposed. One
commentator requested that the
Commission clarify whether an FCM
will be required to verify that a
customer has authorized the introducing
broker or an associated person of the
introducing broker to effect a -
transaction when the FCM receives an
order from the introducing broker or the
associated person of the introducing
broker representing that customer,
Although an FCM generally will not be
expected to contact the customer of an

introducing broker directly to determine °

1% See 48 FR 14803, 14954 (April 6, 1865).

11 48 FR 14013, 14954 (April 6, 1883). The
Commission further stated that such a grant of
discretion would require the introducing broker to
register also as @ commodity trading advisor under
proposed § 4.14(a)(8). As adopted. however,

§ 4.14(0)(8) exempts an introducing broker from the
requirement to register as a commodity trading
advisor if its trading advice “is solely in connection
with Its business as an introducing broker.”

whether that customer has authorized
the introducing broker or the associated
person of the introducing broker to place
an order, if the introducing broker or its
associated person is engaged in
unauthorized trading, depending upon
all the facts and circumstances, the FCM
could also be liable for defrauding the
customer, or for aiding and abetting
such unlawful activity by the
introducing broker or its associated
person,

The commentator who addressed
§ 166.2 also addressed § 166.3, as did
five other commentators. These
commentators stated that introducing
brokers should expressly be required to
supervise the commodity-related
activities of their personnel, and that
FCMs should not be required to
supervise the commodity-related
activities of an introducing broker which
introduces accounts to the FCM, or the
commodity-related activities of anyone
acting on behalf of such an introducing
broker. Four of those commentators also
stated that §166.3 should be further
amended expressly to require
introducing brokers and FCMs carrying
accounts for customers of introducing
brokers contractually to allocate
between themselves their respective
responsibilities. One of those
commentators further suggested that a
brief description of the respective
responsibilities of the introducing broker
and the FCM for an introduced account
should be included on monthly and
confirmation statements provided to
customers.
" The Commission has added the word
“introduced™ to § 166.3 to make clear
that an introducing broker, like all other
Commission registrants except
associated persons with no supervisory
duties, must diligently supervise the
commodity-related activities of persons
acting on its behalf. The Commission's
position with respect to the FCM's
supervisory responsibilities, which is
similar to its position regarding § 166.2.
is that generally an FCM will not be
required to supervise the commodity-
related activities of an introducing
broker which has intreduced accounts to
the FCM, or the commodity-related
activities of anyone acting upon behalf
of such an introducing broker. However.
if it could be shown that the introducing
broker were a de facto branch office of
the FCM, or an agent of the FCM (in the
common law sense of that term), the
FCM would be deemed to have
supervisory responsibility. Again, the
result will depend upon all of the facts
of a particular situation, and will
necessarily need to be determined on &
case-by-case basis.
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The Commission has determined not
i adopt the suggestion of certain
commentators that an introducing
broker and the FCM carrying accounts
of its customers be required to enter into
sgreements relating to their respective
responsibilities for intrdduced accounts.
As the Commission stated when it
announced the proposed rules for
introducing brokers, the Commission
sssumes that introducing brokers and
FCMs will enter into such agreements;
43 FR 14933, 14944 (April 6, 1983). The
Commission wishes to make it clear that
such agreements will not determine the
regulatory obligations of the parties,
which are determined by the Act and
the rules, regulations and orders
;y.'urnulga!ed ‘hﬂemcr. Such
igreements, may, however, provide a
basis for indemnification or contribution
between the parties in the event that
there is found to have been a violation
of the Act or a rule, regulation or order
pramulgated thereunder.

The Commission also has determined
uot to adopt the suggestion of a
commentator that a brief description of
the respective responsibilities of the
introducing broker and the FCM for an
introduced account be included on
monthly and confirmation statements
provided to customers, The Commission
tus, however, amended §§ 1.33 and 1.46
l0 require each monthly statement, each
tonfirmation statement, and each
purchase-and-sale statement issued for
én introduced account to show that the
Sccount for which the FCM is providing
the statement was introduced to the
FCM by an introducing broker, and the
némes of the FMC and introducing
broker involved. [The Commission also
s aware that FCMs often include on the
conlirmation and purchase-and-sale
‘lstements & telephone number to call in
'3 event of an ervor on such statements.
fhe Commission recommends that, in
oe case of introduced accounts, the
FCM and introducing broker agree. and
S0 advise the customer, whether errors
$20uld be reported to the introducing
broker or directly to the FCM.)

The Commission wishes to note
“tlain other issues relating to monthly,
confirmation, and purchase-and-sale
Matements for introduced accounts. The
Ammission agrees with the
“mmentator who stated that those
"*quired statements must be sent
tirectly from the PCM carrying the
,“count to the customer, and not simply
0 the introducing broker. The FCM may.
T s discretion, send a copy of a
 lement to the introducing broker, but
. Primary statement must be sent
;J"""‘-"[)' to the customer. The

“mmission therefore disagrees with

another commentator who stated that an
FCM should be able to carry an
introduced account even if the
introducing broker merely provides the
FCM with a number of “d/gla“
designation for the account. The
obligations of § 1.37(a) apply both to
FCMs and to introducing brokers. An
FCM must keep a record for each
account which it carries, including
introduced accounts, which shows,
among other things, the true name and
address of the person for whom such
account is carried. Similarly, an
introducing broker must keep a record
for each account which it introduces
which shows, among other things, the
true name and address of the person for
whom such account is introduced.
Therefore, for introduced accounts, both
the FCM and the introducing broker
must keep a record of the customer's
name and address. Neither the FCM nor
the introducing broker may
contractually delegate to the other firm
this obligation under § 1.37{a). An FCM
will have the name and address of the
customer on whose behalf it is carrying
an introduced account in its records,
and it must issue directly to that
customer the monthly, confirmation, and
purchase-and-sale statements required
by §§ 1,33 and 1.48.

The Commission also has determined
to adopt a new § 166.4 regarding branch
offices. The Commission adopted this
rule in response to a comment
requesting clarification of the status of a
brench office, and because the
Commission has determined that such a
rule will serve to further clarify the
responsibility of registrants for their
branch offices and, as such, will serve
as a customer protection. The rule reads
as follows:

Each branch office of each Commission
registran! must use the name of the firm of
which it is a branch for all purposes, and
must hold itself out to the public under such
name. The act, omission or failure of any
person acling for the branch office, within the
scope of his employment or office, shall be
deemed the act, omission or failure of the
Commission registrant as well as of such
persom.

NFA rules. The Commission is
adopting, in the form proposed, two
amendments to the Part 170 regulations,
which relate to registered futures
associations. The first amendment is a
technical change to § 170.2 concerning
membership restrictions. The references
to particular registration categaries have
been eliminated so that the new
categories discassed herein, as well as
any additional categories created in the
futare, will be included. The second
amendment adds a new § 170.10 relating
to proficiency examinations and permits

a futures association to establish /
different training standards and
proficiency examinations for persons
registered in more than one capacity.
Furthermore, if a person were exempt
from registration in a particular
capacity, yet performed the functions of
a person registered in such capacity, a
futures association can require that
person to meel training standards and
pass a proficiency examination related
to that exempted capacity.

V. Related Matters
A. Regulatory Flexibility Act Analysis

FCMs, CPOs and fleor brokers. When
the Commission propesed rules relating
to introducing brokers and the APs of
introducing brokers, CTAs and CPOs,
the Chairman certified, on behalf of the
Commission and pursuant to the
Regulatory Flexibility Act ("RFA™),=
that if the regulations were promulgated
as proposed, there would not be a
significant economic impact on a
substantial number of small entities, 48
FR 14933, 14956 (April 8, 1983). In this
connection, the Commission noted its
previous determination that registered
FCMs and registered CPOs are not
“small entities” for purposes of that Act
{47 FR 18618 [April 30, 1882)) and that
the requirements of the RFA therefore
de not apply to those entities. The
Commission further noted that lo the
extent that floor brokers can be
considered to be smgll entities, both the
proposed increase in the registration fee
and the proposed fingerprinting
requirement for certain floor brokers
upon re-entry into the business
following a lapse of registration
implement the regulatory scheme
contained in the Acl, as amended by the
Futures Trading Act of 1982, and that
the economic effect on floor brokers of
both provisions, if adopted, would be
minimal.'* The Commission did not
receive any comments with respect to
the proposed fingerprinting requirement
for floor brokers and it is adopting that
rule as proposed. Consistent with the
Commission’s statements at the time it
proposed increased registration fees, the
Commission has continued to develop
data and information with a view to
determining more precisely the actual
costs to the Commission of processing
applications for registration. As noted
above, the registration fees have been

5 US.CL80T of sey.

' The Commiseion stuled in its RFA policy
statement that, with respect to floor bfoicn. RFA
determinations should be made in the context of
ruls proposals specifically affecting them. 47 FR
18615, 19620 (April 30, 1682).
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revised accordingly to reflect the
Commission’s actual costs.

Commodity trading advisors. As with
floor brokers, the Commission similarly
decided in its RFA policy statement to
evaluate within the context of a
particular rule proposal whether all or
some CTAs should be considered to be
small entities, and if so, to analyze the
economic impact on CTAs of any such
rule at that time.** In this regard, and
for the same reasons stated above with
respect to floor brokers, the Commission
does not consider either the registration
fee or the fingerprinting requirement for
certain CTAs upon re-entry into the
business following a lapse of
registration to have a significant
economic impact on such persons.

The Commission also proposed,
however, to require those CTAs which
are compensated either on a “per-trade"
basis, or which receive a fee from an
FCM for the referral of customers, to
register as introducing brokers and to
comply with the rules governing
introducing brokers. As noted earlier in
this Federal Register notice, this position
was consistent with prior staff
interpretations that persons who
operated in such a manner were
“agents" of FCMs. The Commission
therefore proposed, in light of the
legislative history of the Futures Trading
Act of 1982, to require persons who
continued to operate in this manner to
register as introducing brokers.
Specifically, the Commission stated in
its proposal that it believed that it was
necessary to include within the
introducing broker category those CTAs
which, in essence, solicit or accept
customer orders on behalf of one or
more FCMs in order to avoid having a
category of registrants which would
function in a manner similar to that of
an introducing broker but which would
not have any minimum capital
requirements. The Commission further
indicated at that time, however, that an
alternative to introducing broker
registration is available to those small
CTAs which do business as sole
proprietorships in that any such person
may instead register as an AP of an
FCM, thereby making compliance with
the principal obligations of an
introducing broker (such as the
minimum capital and reporting
requirements) unnecessary. The
Commission wishes to emphasize that
this alternalive is still available for
those CTAs which would otherwise be
required to register as introducing
brokers under these rules as adopted.

More significantly, and in response to
the comments received as well as its

% 47 FR 16618, 18620 (April 30, 1282),

further consideration of this issue, the
Commission has determined to revise
the introducing broker definition to
exclude from its scope a CTA which
solely manages discretionary accounts
pursuant to a power of attorney,
regardless of whether that CTA is
registered or exempt from registration as
a CTA. Furthermore, the revised
definition also excludes from the
definition of “introducing broker” any
CTA which, acting in its capacity as
such, does not receive per-trade
compensation. Of course, a CTA which
does not come within the introducing
broker definition is not required to
register as such. The Commission has
also reduced the need for certain
persons to register in two capacities by
revising its proposal so that introducing
brokers who direct or guide a client's
commodity interest account generally
will not also have to register as CTAs.
Instead, the Commission has adopted a
rule which exempts an introducing
broker from the requirement to register
as a CTA if its trading advice is solely in
connection with its business as an
introducing broker.

As discussed in greater detail
elsewhere in this Federal Register
notice, the Commission believes that
these modifications are consistent with
the scope of the term “introducing
broker” and are necessary to preclude
avoidance of the scheme of regulation of
introducing brokers contemplated by the
Futures Trading Act of 1982, At the same
time, these modifications will greatly
minimize “dual registration" obligations
and avoid undue regulatory burdens for
those persons which do register with the
Commission in both categories. Indeed,
as noted in the Commission’s proposal,
the regulations which govern the
operations and activities of CTAs and
introducing brokers neither conflict nor
are inconsistent. Thus, in the relatively
small number of instances in which a
person may be required to register as
both a CTA and as an introducing
broker, any overlap between the two
sels of regulatory requirements would
generally mean that a particular
function—such as the maintenance of
books and records—need not be
performed twice.

Introducing brokers. The Commisgion
proposed for purposes of the RFA and
future rulemakings that introducing
brokers should not be considered to be
“small entities” for essentially the same
reasons that FCMs have previously been
determined not to be small entities,'*

19548 FR 14033, 14955 (April 6, 1083), See olso 47
FR 18818, 18619 (April 30, 1962).

The Commission specifically requested
comments from any firm which believed
that these rules would have a significant
economic impact on a substantial
number of small entities. In this regard.
several commentators expressed
concern that the Commission’s proposal
could, in some circumstances, have an
impact on certain small entities, such as
a country elevator or a CTA which may
share in brokerage commissions with an
FCM on only a few commodity
accounts, In accordance with the
objectives of the RFA, the Commission
has sought throughout this rulemaking
proceeding to develop a regulatory
framework for introducing brokers
which is responsive to the function,
purposes, and size of the entity being
regulated and, as discussed below, has
further evaluated that portion of its
proposal that would have established &
uniform policy under which introducing
brokers would not be considered to be
small entities in any circumstances. For
the reasons set forth in this release, and
in particular as discussed below, the
Commission has adopted these rules to
minimize any impact which might have
otherwise resulted had the
Commission’s proposal been adopted
without revision.

The Commission has decided, as with
floor brokers and CTAs, to evaluate
within the context of a particular rule
proposal whether all or some
introducing brokers should be
considered to be small entities and, if
s0, to analyze the economic impact on
introducing brokers of any such rule !
that time.** Specifically, the
Commission recognizes that the
introducing broker definition, even as
narrowed to exclude certain persons,’™
undoubtedly encompasses many :
business enterprises of variable size.'
The Commission therefore believes that
adequate consideration of the economic
impact on those introducing brokers
which may be small businesses may be
given only in the context of a particular
rule proposal which affects such

128 See 47 FR 18818, 16620 (April 50, 1982]

137 For example, as noted ubove, the vast
preponderance of CTAs which solely manage
discretionary accounts are excluded from the
introducing broker definition.

128 Apnroximately 850 individuals and firms hive
upplied for the Commission's “no-action" positiod
for introducing brokers. The Commission
recognixes, howeyer, that not all of these persons
will ultimately become so registered. (For exampe
same of those applicants have since applied for
registration as an FCM. Other applicants may 20%
determine, in light of these final rules, that
registration aa an introducing broker s
unnecessary.) The Commission cannat, therefor
determine specifically at thix time how many
persons will become reglatered as introducing
brokers.
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persons. For example, a proposed rule
may only provide for a prohibition on
certain activities which does not impose
any significant regulatory burdens or
may affect only introducing brokers
which engage in cerlain activities (e.g.,
the marketing of exchange-traded
options). Conversely, another rule
proposal may establish new regulatory
requirements applicable to all
introducing brokers. As explained

below, and throughout this release, the
Commission has evaluated the impact of
these rules upon introducing brokers
which also considering the
Cangressional mandate to provide an
adequate latory structure for
introducing brokers ' and has
developed significant alternatives which
will minimize any significant economic
impact upon these entities.

With respect to the proposed
regulations, concerns were expressed
regarding two areas of the Commission's
requirements which might affect small
entities—the appropriate level of
minimum adjusted net capital and the
reporting of an introducing broker's
compliance with those financial
requirements.* In response to these
concerns, the Commission has provided
a variety of significant alternative
methods by which compliance with
lhese requirements may be achieved.
The Commission is convinced that these
alternalive measures will provide
iffected persons with the maximum
possible flexibility as to the manner and
form of operation while remaining
consistent with the Commission’s
“lew:tivBs of customer protection and
iinancial stability for introducing
brokers,

1. Alternatives to minimum capital
requirement. With respect to the
minimum capital requirements for
introducing brokers, the Commission
o ted in its proposal that Congress
tlearly intended that minimum capital
requirements, similar to those which are
n effect for FCMs, be prescribed for
introducing brokers. The Commission
further observed that such requirements

' Sew eg. S. Rep, No. 384, @7th Cong. 2d Sess.
11 11882} HR. Rop. No, 566, @7th Cong.. 2d Sess,,
11 e 49 (1962)
" Another concern expressed by potential
rorducing beokers wan the adequacy of notice of
* Comminlon’s proposal. First. the Commission's
Perposal was published in the Federal Registar to
rravide notice to uil potentially affectad parties.
-,jr tond. immediately after publication of that
:!‘-ral Register notice. the Commission sent a
et to all registerod futures commission
“*rihanis 1o advise those FOMs and their agonts of
the Comamission's propossl and of the Commission's
o rection” position. In this connectian, the
“mimission has delerred for a 90-day period the
. “ctiveness of the minimum capital requirements
Teapect to those firms which mat the conditi

'
e ne-attion position,

were meant to apply, regardless of the
size of the firm, because of the nature of
the relationship between an introducing
broker and its customers and the
consequent need for an introducing
broker to have sufficient capital to meet
its obligations and to maintain its
financial stability.'** As such, the
provisions of the Futures Trading Act of
1982 and the Commission's final
regulations do not contain variable
minimum financial requirements which
are related to the size or the number of
customers of a particular firm, but rather
are uniform in scope. Indeed, the
Commission's rules do not provide for
differential capital and other
requirements precisely because those
rules merely set forth minimum
standards with which all introducing
brokers must comply,'3*

The Commission has nevertheless
carefully considered several alternatives
to a minimum capital reguirement for
introducing brokers in a further effort o
minimize any significant economic
impact on small entities without
vitiating the purposes of these financial
requirements. In this regard, the
Commission notes that in proposing its
rules it recognized that the amount of
required minimum net capital must not
only “effectuate the Congressional
purpose that introducing brokers have a
sufficient reserve of capital to remain
economically viable™ but also “not be so
onerous as to constitute a barrier to the
entry into, or continuation in, the
commodities industry.” 48 FR 14933,
14956 {April 8, 1983). Consistent with the
requirements of the RFA, the
Commission haa taken into
consideration, in both proposing and
adopting these rules, the impact of
minimum capital requirement on
persons which have previously been
engaged in business as agents of FCMs
and. as noted above, has also
considered various alternatives
designed to minimize any significant
economic impact of these rules.

For example, and as discussed in
greater detail above, the Commission
has reduced the capital requirement for
introducing brokers to $20,000 from the
proposed $25,000 level. In this
connection, the Commission
understands that some FCMs required
their former “agents” to depogit with the
FCM sums substantially in excess of
$25,000 in order to indemnify the FCM
for claims filed against it by customers

131 Spg, eg.. HR. Rep. No. 565, 7th Cang.. 2d
Sesa. 99 (1682). Sae generally 48 FR 14833, 14055-56
{April 6, 1983},

148 The Commission hua, however, provided an
alternative 1o compliance with the minimum capital
requirement for an introdocing broker which entees
into # guatuntee agreement.

of the agent and for deficits in those
customers’ accounts, The Commission
has further determined to permit an
introducing broker or applicant therefor
to include as a current asset for.
purposes of computing net capital 50% of
the value of such a guarantee or security
deposit. This would not have been the
case under the original proposal
because such restricted capital would
not ordinarily be considered “good”
capital under the Commission's net
capital rules. In additicn, introducing
brokers will be permitted, as the
Commission proposed, to meet the
capital requirement by obtaining funds
pursuant to a satisfactory subordination
agreement. The Commission also has
determined that introducing brokers
generally need not be subject to the
Commission's financial “early warning"
system, effectively reducing the
proposed minimum capital requirement
from $37,500 to $25,000 and eliminating
the need to file monthly reports if the
introducing broker’s capital fell below
837,500.

Moreover, the Commission has
adopted an alternative capital
requirement which provides that an
introducing broker need not maintain its
own capital if it is operating pursuant o
a guarantee agreement with an FCM
under which a carrying FCB will be
permitted to assume regulatory and
financial responsibility for the activities
of the introducing broker. Although the
introducing broker would still have to
register as such and would remain
subject to fitness standards,
recordkeeping requirements and those
other regulations which apply uniformly
to all introducing brokers, that
introducing broker would not be subject
to annual certified audits of its financial
statements nor would such an
introducing broker be required to file
interim financial reports. Under this
approach, an introducing broker who
either cannot meet, or does not choose
to meet, the capital requirements that
would otherwise be applicable will
nonetheless be able to continue to
operate as an independent business.
Taken together, these slternatives and
others discussed throughout this release
will greatly minimize any significant
economic impact on those introducing
brokers which may be small entities.

The Commission has also considered,
and rejected, other standards and
regulatory initiatives which, in the
absence of impediments to their
successful implementation, counld serve
as additional alternative methods of
compliance for affected persons. For
example, the Commission considered
the probable availability and expense of
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third-party bonds as an alternative
means of satisfying the minimum
financial requirements. The Commission
determined, however, not to require
fidelity ‘bonding because such bonds are
not generally available to firms engaged
exclusively in the solicitation and
acceptance of orders for commodity
futures or option trading.'32

The Commission has also previcusly
considered the alternative of an
insurance program for commodity
customers similar to that provided by
the Securities Investor Protection
Corporation for securities customers in
lien of @ minumum capital requirements.
Because introducing brokers will not
hold customer funds, the Commission
does not believe that such a program
would provide a satisfactory alternative.
Such an insurance program, if feasible,
generally would insure only against
customer losses due to the insolvency of
the insured firm. Therefore, the type of
customer losses likely to be generated
by introducing brokers, such as those
resulting from fraudulent sales practices,
would not be covered.

2. Alternatives to reporting and other
requirements. One commentator, as
noted above, stated that certain of the
Commission’s financial reporting
requirements would be unduly
burdensome to an introducing broker
which is also a country elevator. The
commentator noted that country
elevators frequently provide the best
means for farmers to hedge their grain
sales, an important function of futures
markets, and that such market
participation should not be impeded. In
this regard, the Commission has
provided an additional filing option for
such persons by permitting them to
comply with the Commission's financial
reperting requirements through the
submission of reports which are already
required to be prepared in connection
with the Uniform Grain Storage
Agreements administered by the
Commodity Credit Corporalion of the
United States Department of

138 In uddition; the Commiaxion belleves that
practical considerations resulting from the noature of
commodity futures truding militate sguinst the
probable effectivess of a third-party bonding
altermnative. Pirst, fidelity bonds currently avallable
only insure the firms; they do not cover third-party
cloims. Second, there are no bonds available to
cover misrepresentation or fraod; existing bonds in
the securities industry cover only embezzlement or
theft of funds. Third, the fact that potential losses
may be so greal in relation to total premiumns
collected for bonding undoubledly would
complicate premium setting and wonld tend 10
ensure high premiums Also, because of the
relatively small number of firma in the business, an
industry-wide bonding requirement might not
compensate for the high degree of risk in individual
cnses and, even if bonds were avallsble, premiums
would likely be prohibitive.

Agriculture, The Commission has also
modified its reporting requiremen!s to
permit introducing brokers that are also
securities brokers or dealers to satisfy
certain of these requirements by filing
with the Commission a copy of certain
reports which such firms are required to
file with the Securiites and exchange
Commission. Further, as previously
noted, the Commission has determined
that introducing brokers need not be
subject to the Commissicn’s financial
“early warning"” system, thus
eliminating the need to file monthly
reports if the introducing broker's
capital fell below 150 percent of the
minimum capital requirement.

The Commission has also taken other
steps to minimize any disruption to
existing business activities of persons
registered or required to be registered
with the Commission. Specifically, as
indicated earlier, the Commission is
adopting a temporary regulation
(§ 8.12a(T)) which will allow an
introducing broker to “transfer” the
registration of its APs to or from an FCM
without having to file application forms,
fingerprint cards, or the registration fee
for those APs; deferring for 90 days the
effective date of the capital requirement
for introducing brokers operating
pursuant to the Commission’s “no-
action" position; providing those
persons who formerly operated as
agents several alternatives (i.e., branch
office or AP of an FCM, introducing
broker with minimum capital
requirement, and introducing broker
with alternative capital requirement);
and allowing those persons who did not
qualify for the Commission's introducing
broker “no-action" position and who
now must register as introducing
brokers because of the form in which
they are compensated up to 90 days in
which to apply for registration. Thus,
and as the foregoing discussion makes
clear, these regulations provide affected
individuals and forms with adequate
time and a larger measure of flexibility
in selecting among the various methods
by which they may choose to structure
their business operations so as to
comply with the requirements contained
herein.

B. Effective Date

Section 4(c) of the Administrative
Procedure Act (5 U.S.C. 553(d)) specifies
generally that rules promulgated by an
agency may not be made effective less
than 30 days after publication except
“for good cause.” The Commission finds
that good cause exists to make the rules
contained herein effective upon the date
of publication because the adoption of
these rules is necessary to allow persons

who were not formerly registered with
the Commission and who have not
qualified (or who have ceased to
qualify) for an appropriate “no-action”
position to now apply for
registration.”** Moreover, persons
subject to the existing “no-action”
positions of the Commission will not be
prejudiced by immediate effectiveness
of these rules, since the Commission’s
“no-action” positions will continue for
such persons for a period of time
sufficient to enable compliance with
these rules.

As noted above, Congress considered
implementation of these rules to be a
significant addition to the existing
regulatory structure under the Act. In
this respect, the Commission will
continue to monitor the effect of these
rules and will consider such revisions lo
the system being adopted hereing as
may be appropriate,

C. Paperwork Reduction Act

The Commission has submitted
pertinent portions of these rules lo the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. Chaples
35).

List of Subjects
17 CFR Part 1

Financial requirements, Reporting and
recordkeeping requirements, Customer
protection, Definitions, Registration
requirements, Risk disclosure
statements, Segregated funds,
Introducing brokers.

17 CFR Part 3

Registration requirements, Authority
delegations, Fingerprinting, Associated
persons, Floor brokers, Introducing
brokers, Commodity trading advisors.
Commodity pool operators, Futures
commission merchants.

124 The Commission’s “no-action” position fur
introducing brokers was limited to those (ndiv .LJ' ’
and firma which had been designated as an “sgen
of an FCM on Apeil 7, 1963, 48 FR 15690, 15641
15802 (April 13, 1983). The Commission’s "no
action” position further specified that an v
introducing broker opetating under that “no-a<tos
position will not be able to hire new APs “prioc 1
the time It is formally registered as an latroducia®
broker” (id. at 15893); an introducing broker can?
however, be registered as such until the rules
contained herein are made effective. The
Commission’s “no-action” position for the AP
CTAs snd CPOs similarly provided that, with ;
certain limited exceptions, a CTA or CPO could =2
hire new sssoclated persons “until the Comeniasie
makes effactive appropriate regulations.” 46 I¥
16478, 16880 {April 20, 1983).

of

!
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17CFR Part 4

Commodity pool operators,
Commodity trading advisors, Associated
persons, Recordkeeping requirements.

17 CFR Part 10

Administrative practice and
procedure,

17 CFR Part 15

Reports by agents, Foreign brokers,
Foreign traders, Introducing brokers.

17CFR Part 17

Futures commission merchants,
Introducing brokers, Reporting
requirements.

17 CFR Part 18

Futures commission merchants,
Introducing brokers, reporting
requirements, Reporting traders.

17CFR Part 21

Special calls for information,
Introducing brokers.

17 CFR Part 33

Commodity exchange designation
procedures, Commodity options,
introducing brokers, Promotional
material, Risk disclosure statement,
Self-regulatory organization,

17 CFR Part 145

Records, Freedom of Information Act.
17CFR Part 147

Records, Sunshine Act.
17 CFR Part 155

Trading standards, Introducing

brokers.
17 CFR Part 166

Authorization to trade, Customer
protection.

17 CFR Part 170

Futures association, Authority
delegation,

In consideration of the foregoing, and
Pursuant to the authority contained in
the Commodity Exchange Act and, in
Particular, Sections 2(a)(1), 4, 4b, 4c, 4d,
i, 4f, 4g, 4h, 4i, 4k, 4m, 4n, 40, 4p. 6, 8,
93.14 15 and 17 thereof, 7 U.S.C. 2 and 4,
:_1 60, B¢, 6d, 6e, 6f, 6g, 6h, 6i, 6k, 6m, 6n,
f“~ p, 8, 9, 9a and 13b, 12, 1Za, 18,19
ind 21, as amended by the Futures
(& rading Act of 1882, Pub. L. No. 97-444,
% Stat. 2204 (1983), and pursuant to be
'__f;::hnmy contained in 5 U.S.C. 552 and
k"oh-l)' the Commission hereby amends

Mapter I of Title 17 of the Code of
Federy] Regulations as follows:

PART 1—GENERAL REGULATIONS
UNDER THE COMMODITY EXCHANGE
ACT

1. Section 1.3 is amended by revising
paragraphs (aa), (bb), and (ff) and by
adding paragraphs (mm) and (nn) to
read as follows:

§13

(as) Associated person. This term
means any natural person who (as
provided in Section 4k of the Act) is
associated in any of the following
capacities with:

(1) A futures commission merchant as
a partner, officer, or employee (or any
natural person occupying a similar
status or performing similar functions),
in any capacity which involves (i) the
solicitation or acceptance of customers'
or option customers' orders (other than
in a clerical capacity) or [ii) the
supervision of any person or persons so
engaged;

{2) An introducing broker as a partner,
officer, employee, or agent (or any
natural person occupying a similar
status or performing similar functions),
in any capacity which involves (i) the
solicitation or acceptance of customers'
or option customers' orders (other than
in a clerical capacity) or (ii) the
supervision of any person or persons so
engaged;

(3) A commodity pool operator as a
partner, officer, employee, consultant, or
agent (or any natural person occupying
a similar status or performing similar
functions), in any capacity which
involves (i) the solicitation of funds,
securities, or property for a participation
in a commodity pool or (ii) the
supervision of any person or persons so
engaged; or

(4) A commodity trading advisor as a
partner, officer, employee, consultant, or
agen! (or any natural person occupying
a similar status or performing similar
functions), in any capacity which
involves (i) the solicitation of a client's
or prospective client’s discretionary
account or (ii) the supervision of any
person or persons so engaged.

(bb) Commedity trading advisor. This
term means any person who, for
compensation or profil, engages in the
business of advising others, either
directly or through publications, writings
or electronic media, as to the value of or
the advisability of trading in any
contract of sale of a commodity for
future delivery made or to be made on
or subject to the rules of a contract
market, any commodity option
authorized under Section 4c of the Act,
or any leverage transaction authorized
under Section 19 of the Act, or who, for

compensation or profit, and as part of a
regular business, issues or promulgates
analyses or reports concerning any of
the foregoing; but such term does not
include (i) any bank or trust company or
any person acting as an employee
thereof, (ii) any news reporter, news
columnist, or news editor of the print or
electronic media, or any lawyer,
accountant, or teacher, (iii) any floor
broker or futures commission merchant,
(iv) the publisher or producer of any
print or electronic data of general and
regular dissemination, including its
employees, (v) the named fiduciary, or
trustee, of any defined benefit plan
which is subject to the provisions of the
Employee Retirement Income Security
Act of 1974, or any fiduciary whose sole
business is to advise that plan, (vi) any
contract market, and (vii) such other
persons not within the intent of this
definition as the Commission may
specify by rule, regulation or order:
Provided, That the furnishing of such
services by the foregoing persons is
solely incidental to the conduct of their
business or profession: provided further.
That the Commission, by rule or
regulation, may include within this
definition, any person advising as to the
value of commodities or issuing reports
or analyses concerning commodities, if
the commission determines that such
rule or regulation will effectuate the
purposes of this provision.

() Designated self-regulatory
organization, This term means a self-
regulatory organization of which a futures
commission merchant or an introducing
broker is a member, or if a futures
commission merchant or an introducing
broker is @ member of more than one
self-regulatory organization and such
futures commission merchant or
introducing broker is the subject of an
approved plan under § 1.52, then a self-
regulatory organization delegated the
responsibility by such a plan for
monitoring and auditing such futures
commission merchant or introducing
broker for compliance with the minimum
financial and related reporting
requirements of the self-
regulatory organizations of which the
futures commission merchant or
introducing broker is a member, and for
receiving the financial reports
necessitated by such minimum financial
and related reporting requirements from
such futures commission merchant or
introducing broker,

(mm) Introducing broker. This term
means: (1) Any person who, for
compensation or profit, whether direct
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or indirect, is engaged in soliciting or in
accepting orders (other than in a clerical
capagcity) for the purchase or sale of any
commodity for future delivery on or
subject to the rules of any contract
market who does not accept any money,
securities, or property (or extend credit
in lieu thereof) to margin, guarantee, or
secure any trades or contracts that
result or may result therefrom; and (2)
includes any person required to register
as an introducing broker by virtue of
Part 33 of this chapter: Provided, That
the term “introducing broker" shall not
include: {i) any futures commission
merchant, floor broker, or associated
person, acting in its capacity as such,
regardless of whether that futures
commission merchant, floor broker, or
associated person is registered or
exemp! from registration in such
capacity: (if) any commodity trading
advisor, which, acting in its capacity as
a commodity trading advisor, is not
compensated on a per-trade basis or
which solely manages discretionary
accounts pursuant to a power of
attorney, regardless of whether that
commodity trading advisor is registered
or exempt from registration in such
capacity; and (iii) any commodity pool
operator which, acting in its capacity as
4 commodity pool operatar, solely
operates commodity pools, regardless of
whether that commodity pool operator is
registered or exemp! from registration in
such capacity.

(nn) Guarontee agreement. This term
means an agreement of guaranty in the
form set forth in Part B of form 1-FR,
executed by a registered futures
commission merchant and by an
introducing broker or applicant for
registration as an introducing broker on
behalf of an introducing broker or
applicant for registration as an
introducing broker in satisfaction of the
alternative adjusted net capital
requirement set forth in § 1.17{a)(2)(ii).

2. Section 1.10 is amended by revising
the section heading and paragraphs
(a)(2). (a)(3), (b}(1), (b)(3). (b)(4). (c),
(d)(1), {d)(2), (e). (g). and (h), and by
adding paragraphs (i) and (j), to read as
follows:

§ 1.10 Financial reports of futures
commission merchants and introducing
brokers.

(8] e

{2)(i) Except as provided in
paragraphs (a)(3) and (h) of this section,
each person who files an application for
registration as a futures commission
merchant and who is not so registered at
the time of such filing, must,
concurrently with the filing of such
application file either: (A) A form 1-FR
certified by an independent public

accountant in accordance with § 1,16 as
of a date not more than 45 days prior to
the date on which such report is filed, or
(B) a form 1-FR as of a date not more
than 45 days prior to the date on which
such report is filed and a form 1-FR
certified by an independent public
accountant in accordance with § 1.16 as
of a date not more than 1 year prior to
the date on which such report is filed,
Each such person must include with
such financial report a statement
describing the source of his current
assels and representing that his capital
has been contributed for the purpose of
operating his business and will continue
to be used for such purpose.

{ii) Except as provided in paragraphs
(a)(3), (h) and (i) of this section, each
person who files an application for
registration as an introducing broker
and who is not so registered at the time
of such filing, must, concurrently with
the filing of such application file either:
(A) A form 1-FR certified by an
independent public accountant in
accordance with § 1.16 as of a date not
more than 45 days prior to the date on
which such report is filed, or (B) & form
1-FR as of a date not more than 45 days
prior to the date on which such report is
filed and a form 1-FR certified by an
independent public accountant in
accordance with § 1.16 as of a date not
more than 1 year prior to the date on
which such report is filed, or (C) a
guarantee agreement. Each person filing
in accordance with paragraphs
(a){2)(ii)}{A) or (B) of this section must
include with such financial report a
statement describing the source of his
current assets and representing that his
capital has been contributed for the
purpose of operating his business and
will continue to be used for such
purpose.

(3)(i) The provisions of paragraph
(a){2) of this section do not apply to any
person succeeding to and continuing the
business of another futures commission
merchant. Each such person who files
an application for registration as a
futures commission merchant and who
is nol o registered in that capacity at
the time of such filing must file a form 1-
FR as of the first monthend following the
date on which his registration is
approved. Such report must be filed with
the Commission and the designated self-
regulatory organization, if any, not more
than 45 days afier the date for which the
report is made.

(it) The provisions of paragraph (a)(2)
of this section do not apply to any
person succeeding to and continuing the
business of another introducing broker.
(A) Each such person who succeeds to
and continues the business of an
introducing broker which was not

operating pursuant to a guaraniee
agreemenl, or which was operating
pursuant to a guaraniee agreement and
was also a securities broker or dealer, 2
the time of succession, who files an
application for registration as an
introducing broker, and who is not so
registered in that capacity at the time of
such filing, must file with the National
Futures Association either a guarantes
agreement with his application for
registration or a form 1-FR as of the first
monthend following the date on which
his registration is approved. Such form
1-FR must be filed not more than 45
days after the date for which the report
is made. (B) Each such person who
succeeds to and continues the business
of an introducing broker which was
operating pursuant to a guarantee
agreement and which was not also a
securities broker or dealer at the time of
succession, who files an application for
registration as an introducing broker,
and who is not so registered in that
capacity at the time of such filing, mus!
file with the National Futures
Association either a guarantee
agreement or a form 1-FR with his
application for registration. If such
person files a form 1-FR with his
application for registration, such person
must also file a form 1-FR, certified by
an independent public accountant, as of
the date registration is granted. The
form 1-FR certified by an independent
public accountant must be filed with the
National Futures Association not more
than 45 days after the date for which the
report is made.

(b) Filing of financial reports. {1)
Except as provided in paragraphs (b)(3).
(h) and (i) of this section, and except for
an introducing broker operating
pursuant to a guarantee agreement
which is not also a securities broker or
dealer, each person registered as a
futures commission merchant or as an.
introducing broker must file a form 1-FR
for each fiscal quarter of each fiscal
year unless the registrant elects
pursuant to paragraph (e}(2) of this
section to file a form 1-FR for each
calendar quarter of each calendar year.
Each form 1-FR must be filed no later
than 45 days after the date for which the
report is made: Provided, however, That
any form 1-FR which must be certified
by an independent public accountant
pursuant to paragraph (b){2) of this
section must be filed no later than 90
days after the close of each registrant's
fiscal year.

(3) The provisions of paragraphs (b)(1)
and (b)(2) of this section may be met by
any person registered as a futures
commission merchant or as an
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introducing broker who is a member of a
designated self-regulatory organization
und conforms to minimum financial
standards and related reporting
requiremnents set by such designated
self-regulatory organization in its

bylaws, rules, regulations, or resolutions
and approved after the effective date of
these regulations by the Commission
pursuant to Section 4f(2) of the Act and

§ 1.52: Provided, however, That each
such registrant shall promptly file with
the Commission a true and exact copy of
vach financial report which it files with
such designated self-regulatory
organization.

(4) Upon receiving written notice from
uny representative of the Commission or,
any self-regulatory organization of
which it is a member, an applicant or
registrant must, monthly or at such times
as specified, furnish the Commission
and the self-regulatory organization, if
iny, requesting such information with a
form 1-FR and/or such other financial
Information as requested by the
representative of the Commission or the
self-regulatory organization. In addition,
upon receiving written notice from any
representative of the National Futures
Association, an applicant for
registration as an introducing broker,
except for such an applicant which has
filed concurrently with its application
for registration a guarantee agreement
and which is nol also a securities broker
or dealer, must, monthly or at such times
is specified, furnish the National
Futures Association and the
Commission with a form 1-FR and/or
such other financial information as
fequested by the representative of the
National Futures Association. Each such
‘orm 1-FR or such other information
must be furnished within the time period
specified in the written notice,

(c) Where to file reports. The reports
provided for in this § 1.10 will be
considered filed when received by the
regional office of the Commission
rearest the principal place of business
ofthe applicant or registrant and by the
designated self-regulatory organization,
[ any. except that reports required to be
filed by this § 1.10 by an applicant for
fegistration as an introducing broker
will be considered filed when received
by the National Futures Association and
by the regional office of the Commission
“:’drcsl the principal place of business
o the applicant: Provided, however,

‘hat information required of an
:t;fphr.um or registrant pursuant to
raragraph (b)(4) of this section need be
‘mished only to the self-regulatory
“'8anization requesting such
‘nformation and the Commission.

(d) Contents of financial reports. (1)
Each form 1-FR filed pursuant to this
§ 1.10 which is not required to be
certified by an independent public
accountant must be completed in
accordance with the instructions to the
form and contain: (i) A statement of
finanicial condition as of the date for
which the report is made; (ii) a

- statement of changes in ownership

equily for the period between the date of
the most recent statement of financial
condition filed with the Commission and
the date for which the report is made;
(iii) a statement of the computation of
the minimum capital requirements
pursuant 10 § 1.17 as of the date for
which the report is made; (iv) for a
futures commission merchant only, a
schedule of segregation requirements
and funds on deposit in segregation as
of the date for which the report is made;
and (v] in addition to the information
expressly required, such further material
information as may be necessary to
make the required statements and
schedules not misleading,

(2) Each form 1-FR filed pursuant to
this §1.10 which is required to be
certified by an independent public
accountant must be completed in
accordance with the instructions to the
form and contain: (i) A statement of
financial condition as of the date for
which the report is made; (ii) statements
of income (loss), changes in financial
position, changes in ownership equity,
and changes in liabilities subordinated
to claims of general creditors, for the
period between the date of the most
recent certified statement of financial
condition filed with the Commission and
the date for which the report is made:
Provided, That for an applicant filing
pursuant to paragraph (a)(2) of this
section the period must be the year
ending as of the date of the statement of
financial condition; (iii) a statement of
the computation of the minimum capital
requirements pursuant to §1.17 as of the
date for which the report is made; (iv)
for a futures commission merchant only,
a schedule of segregation requirements
and funds on deposit in segregation as
of the date for which the report is made;
(v) appropriate footnote disclosures; and
(vi) in addition to the information
expressly required, such further material
information as may be necessary to
make the required statements not
misleading.

(e) Election of fiscal year. (1) Any
applicant or registrant wishing to
establish a fiscal year other than the
calendar year may do so by notifying
the Commission and the designated self-
regulatory organization, if any, or, in the

case of an applicant for registration as
an introducing broker, the National
Futures Association, of its election of
such fiscal year in writing, concurrently
with the filing of the form 1-FR pursuant
to paragraph (a)(2) of this section, but in
no event may such fiscal year end more
than one year from the date of the form
1-FR filed pursuant to paragraph (a)(2)
of this section. An applicant or
registrant which does not so notify the
Commission and the designated self-
regulatory organization, if any, or does
not so notify the National Futures
Association, will be deemed to have
elected the calendar year as its fiscal
year. A registrant must continue to use
its elected fiscal year, calendar or
otherwise, unless a change in such fiscal
year is approved upon written
application to the principal office of the
Commission in Washington, D.C., and
written notice of such change is given to
the designated self-regulatory
organization, if any.

(2) Any applicant or registrant may
elect to file its form 1-FR for each
calendar quarter in lieu of each fiscal
quarter by notifying the Commission
and the designated self-regulatory
organization, if any, or, in the case of an
applicant for registration as an
introducting broker, the National
Futuges Association, of its election, in
writing, concurrently with the filing of
the form 1-FR pursuant to paragraph
{a)(2) of this section. Any registrant
wishing to change such election or to
make such election other than
concurrently with the filing of the form
1-FR pursuant to paragraph (a)(2) of this
section may do so only if such change or
election is approved by the Commission
upon written application to the principal
office of the Commission in Washington,
D.C., and written notice of such change
is given to the designated self-regulatory
organization, if any.

(g) Nonpublic treatment of reports. (1)
All of the forms 1-FR filed pursuant to
this section will be public: Provided,
however, That if the statement of
financial condition, the computation of
the minimum capital requirements
pursuant to § 1.17, and the schedule (to
be filed by & futures commission
merchant only) of segregation
requirements and funds on deposit in
segregation are bound separately from
the other financial statements (including
the statement of income (loss)), footnote
disclosures and schedules of form 1-FR,
trade secrets and certain other
commercial or financial information on
such other statements and schedules
will be treated as nonpublic for
purposes of the Freedom of Information
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Act and the Government in the Sunshine
Act and Parts 145 and 147 of this
chapter.

(2) All of the copies of the Financial
and Operational Combined Uniform
Single Report under the Securities
Exchange Act of 1934, Part Il or Part LIA,
filed pursuant to paragraph (h) of this
section will be public: Provided,
however, That if the statement of
financial condition, the computation of
net capital, and the schedule (to be filed
by a futures commission merchant only)
of segregation requirements and funds
on deposit in segregation are bound
separately from the other financial
statements (including the statement of
income (losg)), footnote disclosures and
schedules of the Financial and
Operational Combined Uniform Single
Report under the Securities Exchange
Act of 1934, Part Il or Part 1A, trade
secrets and certain other commercial or
financial information on such other
statements and schedules will be
treated as nonpublic for purposes of the
Freedom of Information Act and the
Government in the Sunshine Act and
Parts 145 and 147 of this chapter.

(3) All of the copies of the financial
report filed pursuant to'paragraph (i) of
this section will be public: Provided,
however, That if the balance sheet and
the statement of the computation of the
minimum capital requirements pursuant
to §1.17 are bound separately from the
other financial statements, footnote
disclosures and schedules contained in
such financial report, trade secrets and
certain other commercial or financial
information on such other statements
and schedules will be treated as
nonpublic for purposes of the Freedom
of Information Act and the Government
in the Sunshine Act and Parts 145 and
147 of this chapter.

{4) All information on such other
statements, footnote disclosures and
schedules will, however, be available
for official use by any official or
employee of the United States or any
State, by any self-regulatory
organization of which the person filing
such report is a member, and by any
other person to whom the Commission
believes disclosure of such information
is in the public interest. Nothing in this
paragraph (g) will limit the authority of
any self-regulatory organization to
request or receive any information
relative to its members' financial
condition.

(5) The independent accountant’s
opinion, the grain commission firm's
opinion, and a guarantee agreement
filed pursuant to this section will be
deemed public information.

(h) Filing option available to a futures
commission merchant or an introducing

broker which is also a securities broker
or dealer. Any applicant or registrant
which is registered with the Securities
and Exchange Commission as a
securities broker or dealer may comply
with the requirements of this section by
filing (in accordance with paragraphs
{a), (b) and (c) of this section) & copy of
its Financial and Operational Combined
Uniform Single Report under the
Securities Exchange Act of 1834, Part Il
or Part lIA, in lieu of form 1-FR:
Provided, however, That all information
which is required to be furnished on and
submitted with form 1-FR is provided
with such Report.

(i) Filing option available to an
introducing broker or applicant for
registration as an introducing broker
which is also a country elevator. Any
introducing broker or applicant for
regisiration as an introducing broker
which is also a country elevator but
which is not also a securities broker or
dealer may comply with the
requirements of this section by filing (in
accordance with paragraphs (a), [b) and
(c) of this section) a copy of a financial
report prepared by a grain commission
firm which has been authorized by the
Deputy Vice President of the Commodity
Credit Corporation of the United States
Department of Agriculture to provide a
compilation report of financial
statements of warehousemen for
purposes of Uniform Grain Storage
Agreements, and which complies with
the standards for independence set forth
in § 1.16(b){2) with respect to the
registrant or applicant: Provided,
however, That all information which is
required to be furnished on and
submitted with form 1-FR is provided
with such financial report, including a
statement of the computation of the
minimum capital requirements pursuant
to § 1.17: And, provided further, That the
balance sheet is presented in a format
as consistent as possible with the form
1-FR and a reconciliation is provided
reconciling such balance sheet to the
statement of the computation of the
minimum capital requirements pursuant
to § 1.17. Attached to each financial
report filed pursuant to this paragraph
(i) must be an oath or affirmation that to
the best knowledge and belief of the
individual making such oath or
affirmation the information contained
therein is true and correct. If the
applicant or registrant is a sole
proprietorship, then the oath or
affirmation must be made by the
proprietor; if a partnership, by a general
partner; or if a corporation, by the chief
executive officer or chief financial
officer.

(i) Requirements for guarantee
aggreement. (1) A guarantee agreement

filed pursuant to this section must be
signed in a manner sufficient to be a
binding guarantee under local law by &1
appropriate person on behalf of the
futures commission merchant and the
introducing broker, and each signature
must be accompanied by evidence tha
the signatory is authorized to enter the
agreement on behalf of the futures
commission merchant or introducing
broker and is such an appropriate
person. For purposes of this paragraph
(i), an appropriate person shall be the
proprietor, if the firm is a sole
proprietorship; a general partner, if the
firm is a partnership; and either the chiel
executive officer or the chief financial
officer, if the firm is a corporation.

* (2) No futures commission merchan!
may enler into a guarantee agreement if

(i) It knows or should have known
that its adjusted net capital is less than
the amount set forth in § 1.12(b}; or

(ii) On or after the effective date of
this paragraph (j), there is filed against
the futures commission merchant an
adjudicatory proceeding brought by or
before the Commission pursuant to the
provisions of Sections 6(b), 6{c), 6¢, 6d,
8a, or 9 of the Act.

(3) A guarantee agreement filed in
connection with an application for
initial registration as an introducing
broker in accordance with the
provisions of § 3,15{(a) of this chapter
shall become effective upon the granting
of registration to the introducing broker.
A guarantee agreement filed other than
in connection with an application for
initial registration as an introducing
broker shall become effective as of the
date agreed to by the parties.

{4](i) ¥f the introducing broker fails to
renew its registration, or if such
registration is suspended, revoked, or
withdrawn in accordance with the
provisions of § 3.33 of this chapter, the
guarantee agreement shall expire as of
the date of such failure, suspension,
revocation or withdrawal.

(if) If the futures commission merchan!
fails to renew its registration, or if such
registration is suspended or revoked, \he
guarantee agreement shall expire 30
days after such failure, suspension or
revocation, or at such earlier time as
may be approved by the Commission.
the introducing broker, and the
introducing broker's designated self-
regulatory organization.

(5) A guarantee agreement may be
terminated at any time during the term
thereof: i

{i) By mutual written consent of the
parties, signed by an appropriate person
on behalf of each party, with prompt
written notice thereof, signed by an
appropriate person on behalf of each
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party, to the Commission and to the
designated self-regulatory organizations
of the futures commission merchant and
the introducing broker;

(ii) For good cause shown, by either
party giving written notice of its
imtention to terminate the agreement,
signed by an appropriate person, to the
other party to the agreement, to the
Commission, and to the designated self-
regulatory arganizations of the futures
cwmmission merchant and the
introducing broker: or

(iii) By either party giving written
notice of its intention to terminate the
sgreement, signed by an appropriate
person, at least 30 days prior to the
poposed termination date, to the other
party to the agreement, to the
Commission, and to the designated self-
regulatory organizations of the futures
commission merchant and the
introducing broker.

(6) The termination of a guarantee
sgreement by a futures commission
merchant or an introducing broker, or
the expiration of such an agreement,
shall not relieve either party from any
lability or obligation arising from acts
or omissions which occurred during the
term of the agreement.

(7} An infroducing broker may not
simultaneously be a party to more than
one guarantee agreement: Provided,
however, That the provisions of this
paragraph (j)(7) shall not be deemed to
preclude an introducing broker from
entering into a guarantee agreement
with another futures commission
merchant if the introducing broker or the
futures commission merchant which is a
perty to the existing agreement has
provided notice of termination of the
txisling agreement in accordance with
'he provigions of paragraph (j)(5) of this
section, and the new guarantee
dgreement does not become effective
until the day following the date of
‘ermination of the existing agreement:
And, provided further, That the
Provisions of this paragraph (j){7) shall
N9t be deemed fo preclude an
ntroducing broker from entering into a
guarantee agreement with another

lures commission merchant if the

res commission merchant which is a
Party to the existing agreement ceases
U femain registered and the existing
“sreement would therefore expire in
‘ccordance with the provisions of
raragraph (j){4)(ii) of this section.
) "I*H!) An introducing broker which is a
L 'Y 10 & guarantee agreement which
’r: been lerminated in accordance with

' Provisions of paragraph (j)(5) of this
Section. or which is due to expire in
““cordance with the provisions of
Paragraph (f)(4)(ii) of this section, must
“tase doing business as an introducing

broker on or before the effective date of
such termination or expiration unless,
on or before 10 days prior to the
effective date of such termination or
expiration or such other period of time
as the Commission and the designated
self-regulatory organization may allow
for good cause shown, the introducing
broker files with its designated self-
regulalory organization either a new
guarantee agreement effective as of the
day following the date of termination of
the exisling agreement, or, in the case of
a guarantee agreement which is due to
expire in accordance with the provisions
of paragraph (j)(4)(ii) of this section, a
new guarantee agreement effective on or
before such expiration, or a form 1-FR. If
the introducing broker files such form 1-
FR, the introducing broker must also file
a form 1-FR, certified by an independent
public accountant, as of the day
following the date of termination or
expiration of the guarantee agreementl.
The form 1-FR certified by an
independent public accountant must be
filed with the designated self-regulatory
organization not more than 45 days after
the date for which the report is made.

(11} Notwithstanding the provisions of
paragraph (j)(8)(i} or of § 1.17(a), an
introducing broker which is a party to a
gusrantee agreement which has been
terminated in accordance with the
provisions of paragraph (j)(5)(ii) of this
section shall not be deemed to be in
violation of the minimum adjusted net
capital requirement of § 1.17(a)(1)(ii} or
§ 1.17(a)(2) for 30 days following such
termination. Such an introducing broker
must cease doing business as an
introducing broker on or after the
effective date of such termination, and
may not resume doing business as an
introducing broker unless and until it
files a new guarantee agreement or &
form 1-FR. II the introducing broker files
a form 1-FR, the introducing broker must
also file a second form 1-FR, certified by
an independent public accountant, as of
the day on which the firsl form 1-FR is
filed. The form 1-FR cerlified by an
independent public accountant must be
filed with the designated self-regulatory
organization not more than 45 days after
the date for which the report is made.

3. Section 1.12 is amended by revising
the section heading and paragraphs (&),
the introductory paragraph of (b), (b){1)
and (g} to read as follows:

§ 1.12 Maintenance of minimum financial
requirements by fulures commission
merchants and introducing brokers,

(a) Each person registered as a futures
commission merchant or who files an
application for registration as a futures
commission merchant, and each person
registered as an introducing broker or

who files an application for registration
as an introducing broker (except for an
introducing broker or applicant for
registration as an introducing broker
operating pursuant to, or who has filed
concurrently with its application for
registration, a guarantee agreement and
who is not also a securities broker or
dealer). who knows or should have
known that its adjusted net capital at
any time is less than the minimum
required by § 1.17 or by the capital rule
of any self-regulatory organization to
which such person is subject, if any,
must:

(1) Give telegraphic notice as set forth
in paragraph (g) of this section is that
such applicant’s or registrant’s adjusted
net capital is less than required by § 1.17
or by such other capital rule, identifying
the applicable capital rule. This notice
must be given within 24 hours after such
applicant or registrant knows or should
have known that its adjusted net capital
is less than is required by any of the
aforesaid rules to which such applicant
or registrant is subject; and

(2) If the person is a futures
commission merchant or applicant
therefor, within 24 hours after giving
such notice file a statement of financial
condition, a statement of the
computation of the minimum capital
reguirements pursuant to § 1.17
(computed in accordance with the
applicable capital rule), and a schedule
of segregation requirements and funds
on deposit in segregation, all as of the
date such applicant’s or registrant’s
adjusted net capital is less than the
minimum required: or

{3) If the person is an introducing
broker or applicant therefor, within 24
hours after giving such notice file a
statement of financial condition and a
statement of the computation of the
minimum capital requirements pursuant
to § 1.17 (computed in accordance with
the applicable capilal rule) all as of the
date such applicant’s or registrant’s
adjusted net capital is less than the
minimum required.

(b) Each person registered as a futures
commission merchant, or who files an
application for registration as a futures
commission merchant, who knows or
should have known that its adjusted net
capital at any time is less than the
greatest of:

(1) {150 percent of the appropriate
minimum dollar amount required by
§ 1.a7(a)(1)G)

{g) Every notice and written report
required to be given or filed by this
section {except for notices required by
paragraph (f) of this section) must be
filed with the regional office of the
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Commission for the region in which the
applicant or registrant has its principal
place of business, with the designated
self-regulatory organization, if any, and
with the Securities and Exchange
Commission, if such applicant or
registrant is a securities broker or
dealer. In addition, every notice and
written report which an introducing
broker or applicant for registration as an
introducing broker is required to give or
file by paragraphs (a), (c) and (d) of this
section also must be filed with the
National Futures Association, with the
designated self-regulatory organization,
if any, and with every futures
commission merchant carrying or
intending to carry customer accounts for
the introducing broker or applicant for
registration as an introducing broker.
Further, every notice required to be
given by this section must also be filed
with the principal office of the
Commission in Washington, D.C. Each
statement of financial condition, each
statement of the computation of the
minimum capital requirements pursuant
to § 1.17, and each schedule of
segregration requirements and funds on
deposit in segregation required by this
section mus! be filed in accordance with
the provisions of § 1.10(d) of these
regulations, unless otherwise indicated,

4. Section 1,16 is amended by revising
paragraphs (c)(5). (d). (e)(2) and (f)(1)
and by adding a new paragraph (h) to
read as follows:

§1.16 Qualifications and reports of
accountants.

(c) L

(5) Accountant’s report on material
inadequacies, A registrant must file
concurrently with the annual audit
report a supplemental report by the
accountant describing any material
inadequacies found to exist or found to
have existed since the date of the
previous audit. An applicant must file
concurrently with the audit report a
supplemental report by the accountant
describing any material inadequacies
found to exist as of the date of the form
1-FR being filed: Provided, however,
That if such applicant is registered with
the Securities and Exchange
Commission as a securities broker or
dealer, and it files (in accordance with
§ 1.10(h)) a copy of its Financial and
Operational Combined Uniform Single
Report under the Securities Exchange
Act of 1934, Part Il or Part IIA, in lieu of
form 1-FR, the accountant's
supplemental report must be made as of
the date of such report. The
supplemental report mus! indicate any
corrective action taken or proposed by

the applicant or registrant in regard
thereto, If the audit did not disclose any
material inadequacies, the supplemental
report must so state.

(d) Audit objectives. (1) The audit
must be made in accordance with
generally accepted auditing standards
and must include a review and
appropriate tests of the accounting
system, the internal accounting control,
and the procedures for safeguarding
customer and firm assets in accordance
with the provisions of the Act and the
regulations thereunder, since the prior
examination date. The audit must
include all procedures necessary under
the circumstances to enable the
independent licensed or certified public
accountant to express an opinion on the
financial statements and schedules, The
scope of the audit and review of the
accounting system, the internal controls,
and procedures for safeguarding
customer and firm assets must be
sufficient to provide reasonable
assurance that any material
inadequacies existing at the date of the
examination in (i) the accounting
system, (ii) the internal accounting
controls, and (iii) the procedures for
safeguarding customer and firm assets
(including, in the case of a futures
commission merchant, the segregation
requirements of Section 4d(2) of the Act
and these regulations) will be
discovered. Additionally, as specified
objectives the audit must include
reviews of the practices and procedures
followed by the registrant in making (A)
periodic computations of the minimum
financial requirements pursuant to § 1.17
and (B) in the case of a futures
commission merchant, daily
computations of the segregation
requirements of Section 4d(2) of the Act
and these regulations.

(2) A material inadeqfiacy in the
accounting system, the internal
accounting controls, the procedures for
safeguarding customer and firm assets,
and the practfces and procedures
referred to in paragraph (d)(1) of this
section which is to be reported in
accordance with paragraph (e)(2) of this
section includes any conditions which
contributed substantially to or, if
appropriate corrective action is not
taken, could reasonably be expected to:

(i) Inhibit an applicant or registrant
from promptly completing transactions
or promptly discharging his
responsibilities to customers or other
creditors;

(ii) Result in material financial loss;

(iii) Result in material misstatement of
the applicant's or registrant's financial
statements and schedules; or

(iv) Result in violations of the
Commission's segregation (in the case of
a futures commission merchant),
recordkeeping or financial reporting
requirements to the extent that could
reasonably be expected to result in the
conditions described in paragraphs
(d)(2) (i), (ii), or (iii) of this section.

(e) V65 Y

(2) If during the course of an audit or
interim work, the independent public
accountant determines that any material
inadequacies exist in the accounting
system, in the internal accounting
control, in the procedures for
safeguarding customer or firm assets, or
as otherwise defined in paragraph (d) of
this section, he must call such
inadequacies to the attention of the
applican! or registrant, who has the
responsibility to inform the Commission
and the designated self-regulatory
organization, if any. in accordance with
paragraphs (d) and (g) of § 1.12:
Provided, however, That if the applican!
or registrant is an introducing broker or
applicant for registration as an
introducing broker, such firm also has
the responsibility to inform the National
Futures Association, the designated self-
regulatory organization, if any, and
every futures commission merchant
carrying or intending to carry customer
accounts for the introducing broker or
applicant for registration as an
introducing broker. The applicant or
registrant must also furnish the
accountant with a copy of said notice (o
the Commission within 3 business days
If the accountant fails to receive such
notice from the applicant or registrant
within 3 business days, or if he _
disagrees with the statements conlained
in the notice of the applicant or
registrant, the accountant must inform
the Commission and the designated sell-
regulatory organization, if any, by
reporting the material inadequacy and.
in the case of an applicant or registran!
which is an introducing broker or
applicant for registration’as an
introducing broker, the accountant mus!
also inform the National Futures
Association, the designated self-
regulatory organization, if any, and
every futures commission merchant
carrying or intending to carry customer
accounts for the introducing broker or
applicant for registration as an
introducing broker, within 3 business
days thereafter. Such report from the
accountant must, if the applicant or
registrant failed to file a notice, descn_l:f
the material inadequacies found to exist
If the applicant or registrant filed 8
notice, the accountant must file a repor!
detailing the aspects, if any, of the
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applicant’s or registrant’s notice with
which the accountant does not agree.

(T} Extension of time for filing cudited
reports. (1) In the event any applicant or
registrant finds that it cannot file its
certified financial statements and
schedules for any year within the time
specified in § 1.10 without substantial
undue hardship, it may file with the
principal office of the Commission in
Washington, D.C., an application for
extension of time to a specified date not
more than 80 days after the date as of
which the certified financial statements
and schedules were to have been filed.
Notice of such application must be sent
1o the designated self-regulatory
otganization, if any. The application
must be made by the applicant or
registrant and must: (i) State the reasons
for the requested extension; (ii) indicate
that the inability to make a timely filing
is due to circumstances beyond the
contro} of the applicant or registrant, if
such is the case, and describe briefly the
nature of such circumstances; {iii) be
accompanied by the latest available
formal computation of the applicant’s or
registrant's adjusted net capital and
minimum financial requirements
computed in accordance with § 1.17; (iv)
in the case of a futures commission
merchant, be accompanied by the latest
available computation of required
segregution and by a computation of the
amount of money, securities, and
property segregated on behalf of
customers as of the date of the latest
available computation; (v) contain an
agreement to file the report on or before
the date specified by the applicant or
registrant in the application; (vi) be
received by the principal office of the
Commission in Washington, D.C. and by
the designated self-regulatory
organization, if any, prior to the date on
which the report is due; and (vii) be
accompanied by a letter from the
independent public accountant
answering the following questions:

{A) What specifically are the reasons
for the extension request?

(B) On the basis of that part of your
audit to date, do you have any
indication that may cause you to
consider commenting on any material
inadequacies in the accounting system,
internal accounting controls or
procedures for safeguarding customer or
firm assets?

(C) Do you have any indication from
the part of your audit compieted to date
that would lead you to believe that the
'irm was or is not meeting the minimum
L“P}!al requirements specified in §1.17
or {in the case of futures commission
merchant) the tion requirements
of Section 4d(2) of the Act and these

regulations, or has any significant
financial or recordkeeping problems?

(b) Exemption for introducing broker
or applicant therefor. The provisions of
this section do not apply 1o an
introducing broker which is operating
pursuant to a guarantee agreament, nor
do such provisions apply to an applicant
for registration as an introducing broker
who files concurrently with such
application a guarantee agreement,
provided such introducing broker or
applicant therefor is not also a securities
broker or dealer.

5. Section 1.17 is amended by revising
the section heading and paragraphs (a)
and (c)(2)(viii), redesignating paragraph
(c)(2){ix) as paragraph (c){2)(x) and
adding a new paragraph (c)(2)(ix}, and
revising paragraphs (c)(4){it}, {c)(@)(iii),
(c)(5)(iid), (c)(S)(v). (c}{S}viid), (c){S)(ix),
(e)(1). (h)(2){vi)(C). (R)(2)(vii){A),
(h)(2}(vii)(B), (h)(2)(viii}(A), (h}{3)(ii) and
(h){3)(v) to read as follows:

§ 1.17 Minimum financial requirements for
futures commission merchants and
Introducing brokers.

(a)(1)(i) Except as provided in
paragraph (a)(2){i) of this section, each
person registered as a futures
commission merchant must maintain
adjusted net capital equal to or in
excess of the greatest of:

{A) $50,000 ($100,000 for each person
registered as a futures commission
merchant who is not a member of a
designated self-regulatory organization),
or

{B) Four percent of the following
amount: the customer funds required to
be segregated pursuant to the Act and
these regulations less the market value
of commodity options purchased by
option customers on or subject to the
rules of a contract market: Provided,
however, The deduction for each option
customer ghall be limited to the amount
of customer funds in such option
customer's account, or

(C) For securities brokers and dealers,
the amount of net capital required by
Rule 15¢3-1(a) of the Securities and
Exchange Commission (17 CFR
240.15c3-1(a)).

(ii) Except as provided in paragraph
(a)(2) of this section, each person
registered as an introducing broker must
maintain adjusted net capital equal to or
in excess of the greater of:

(A} $20,000 ($40,000 for each person
registerd as an introducing broker who
is not a member of & designated seli-
regulatory organization), or

(B) For securities brokers and dealers,
the amount of net capital required by
Rule 15¢3-1{a) of the Securities and

Exchange Commission (17 CFR
240.15¢3-1{a)).

(2)(i) The requirements of paragraph
(8)(1) of this section shall not he
applicable if the registrant is a member
of a designated self-regulatory
organization and conforms to minimum
financial standards and related
reporting requirements set by such
designated self-regulatory organization
in its bylaws, rules, regulations or
resolutions approved by the
Commission pursuant to Section 4f{2) of
the Act and § 1.52

(if) The minimum requirements of
paragraph (a)(1){ii) of this section shall
not be applicable to an introducing
broker which elects to meet the
alternative adjusted net capital
requirement for introducing brokers by
operating pursuant 1o a guarantee
agreement which meets the
requirements set forth in § 1.10(j). Such
an introducing broker shall be deemed
to meet the adjusted net capital
requirement under this section so long
as such agreement is binding and in full
force and effect, and, if the introducing
broker is also a securities broker or
dealer, it maintains the amount of net
capital required by Rule 15¢3-1(a) of the
Securities and Exchange Commission
(17 CFR 240.15¢3-1(a)).

(3) No person applying for registration
as & futures commission merchant or as
an introducing broker shall be so
registered unless such person
affirmatively demonstrates o the
satisfaction of the Commission that it
complies with the financial requirements
of this § 1.17. Each registrant must be in
compliance with this § 1.17 at all times
and must be able to demonstrate such
compliance to the satisfaction of the
Commission and/or the designated self-
regulatory organization.

(4) A futures commission merchant
who is not in compliance with this
§ 1.17, or is unable to demonstrate such
compliance as required by paragraph
(a)(3) of this section, must transier all
customer accounts and immediately
cease doing business as a futures
commission merchant until such time as
the firm is able to demonstrate such
compliance: Provided, however, The
registrant may trade for liquidation
purposes only unless otherwise directed
by the Commission and/or the
designated self-regulatory organization:
And, Provided further, That if such
registrant immediately demonstrates to
the satisfaction of the Commission or
the designated self-regulatory
organization the ability to achieve
compliance, the Commission or the
designated self-regulatory organization
may in its discretion allow such
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registrant up to & maximum of 10
business days in which to achieve
compliance without having to transfer
accounts and cease doing business as
required above, Nothing in this
paragraph (a)(4) shall be construed as
preventing the Commission or the
designated self-regulatory organization
from taking action against a registrant
for non-compliance with any of the
provisions of this section.

(5) An introducing broker who is not
in compliance with this § 1.17, or is
unable to demonstrate such compliance
as required by paragraph (a)(3) of this
section, must immediately cease doing
business as an introducing broker until
such time as the registrant is able to
demonstrate such compliance: Provided,
however, That if such registrant
immediately demonstrates to the
satisfaction of the Commission or the
designated self-regulatory organization -
the ability to achieve compliance, the
Commission or the designated self-
regulatory organization may in its
discretion allow such registrant up toa
maximum of 10 business days in which
to achieve compliance without having to
cease doing business as required above.
If the introducing broker is required to
cease doing business in accordance with
this paragraph (a)(5), the introducing
broker must immediately notify each of
its customers and the futures
commission merchants carrying the
account of each customer that it has
ceased doing business. Nothing in this
paragraph (a)(5) shall be construed as
preventing the Commission or the
designated self-regulatory organization
from taking action against a registrant
for non-compliance with any of the
provisions of this section.

(c] o8 .0

(2) .- " 0

(viii) Include guaranteee deposits with
clearing organizations and stock in
clearing organizations to the extent of
its margin value;

(ix) In the case of an introducing
broker or an applicant for registration as
an introducing broker, include 50
percent of the value of a guarantee or
security deposit with a futures
commission merchant which carries or
intends to carry accounts for the
customers of the introducing broker: and

(x) Exclude exchange memberships.

(4) -

(i) Excludes, in the case of a futures
commission merchant, the amount of
money, securities and property due to
commodity futures or option customers
which is held in segregated accounts in
compliance with the requirements of the

Act and these regulations: Provided,
hawever, That such exclusion may be
taken only if such money, securities and
property held in segregated accounts
have been excluded from current assets
in computing net capital;

(iii) Includes, in the case of an
applicant or registrant who is a sole
proprietor, the excess of liabilities which
have not been incurred in the course of
business as a futures commission
merchant or as an introducing broker
over assets not used in the business:

(5, A Y

(iii) In the case of a futures
commission merchant, four percent of
the market value of commodity options
granted (sold) by option customers on or
subject to the rules of a contract market:

(v) In the case of securities and
obligations used by the applicant or
registrant in computing net capital, and
in the case of a futures commission
merchant with securities in segregation
pursuant to Section 4d(2) of the Act and
these regulations which were not
deposited by customers, the percentages
specified in Rule 240.15¢3-1(c)(2)(vi) of
the Securities and Exchange
Commission (17 CFR 240.15¢3-
1{c)(2)(vi)) (“securities haircuts") and
100 percent of the value of
"nonmarketable securities” as specified
in Rule 240.15¢3-1(c)(2)(vii) of the
Securities and Exchange Commission
(17 CFR 240.15¢3-1(c¢)(2)(vii)), or where
appropriate, for securities brokers or
dealers the percentages specified in Rule
240.15¢3-1(f) of the Securities and
Exchange Commission (17 CFR
240.15c3-1(f);

(viii) In the case of a futures
commission merchant, for
undermargined customer commodity
futures accounts and commodity option
customer accounts the amount of funds
required in each such account to meet
maintenance margin requirements of the
applicable board of trade of if there are
no such maintenance margin
requirements, clearing organization
margin requirements applicable to such
positions, after application of calls for
margin or other required deposits which
are outstanding three business days or
less, If there are no such maintenance
margin requirements or clearing
organization margin requirements, then
the amount of funds required to provide
margin equal to the amount necessary
after application of calls for margin or
other required deposits outstanding
three business days or less to restore
original margin when the original margin
has been depleted by 50 percent or

more: Provided, to the extent a deficit is
excluded from current assets in
accordance with paragraph (c){2)(i) of
this section such amount shall not also
be deducted under this paragraph
(c}(5)(viii). In the event that an owner of
a customer account has deposited an
asset other than cash to margin,
guarantee or secure his account, the
value attributable to such asset for
purposes of this subparagraph shall be
the lesser of (A) the value attributable to
the asset pursuant to the margin rules of
the applicable board of trade, or (B) the
market value of the asset after
application of the percentage deductions
specified in this paragraph (c}(5);

(ix} In the case of a futures
commission merchant, for
undermargined commodity futures and
commodity option noncustomer and
omnibus accounts the amount of funds
required in each such account to meet
maintenance margin requirements of the
applicable board of trade or if there are
no such maintenance margin
requirements, clearing organization
margin requirements applicable to such
positions, after application of calls for
margin or other required deposits which
are outstanding two business days or
less. If there are no such maintenance
margin requirements or clearing
organization margin requirements, then
the amount of funds required to provide
margin equal to the amount necessary
after application of calls for margin or
other required deposits outstanding two
business days or less to restore original
margin when the original margin has
been depleted by 50 percent or more:
Provided, to the extent a deficit is
excluded from current assets in
accordance with paragraph (c)(2)(i) of
this section such amount shall not also
be deducted under this paragraph
(c){5)(ix). In the event that an owner of &
noncustomer or omnibus account has
deposited an asset other than cash to
margin, guarantee or secure his accoun!
the value attributable to such asse! for
purposes of this subparagraph shall be
the lesser of (A) the value attributable to
such asset pursuant to the margin rules
of the applicable board of trade, or (B)
the market value of such asset after
application of the percentage deductions
specified in this paragraph (c)(5);

(e) .- .

(1) Either adjusted net capital of any
of the consolidated entities would be
less than the greatest of: (i) 120 percent
of the appropriate minimum dollar
amount required by paragraphs .
{a)(1)(i)(A) or (a)(1)(ii)(A) of this section:
(ii) for a futures commission merchant or
applicant therefor, 7 percent of the
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following amount: the customer funds.
required to be segregated pursuant to
the Act and these regulations less the
market value of commodity options
purchased by option customers on or
subject to the rules of a contract market:
Provided, however, The deduction for
each option customer shall be limited to
the amount of customer funds in such
option customer's account; or (iii) for an
applicant or registrant which is also a
securities broker or dealer, the amount
of net capital specified in Rule 15¢3-1(e)
of the Securities and Exchange
Commission (17 CFR 240.15¢3-1(e)); or

‘h) L

::) . » .

f\,‘) » . "

(C) The secured demand note
agreement may also provide that, in lieu
of the procedures specified in the
provisions required by paragraph
(h)(2){vi)(B) of this section, the lender,
with the prior written consent of the
applicant or registrant and the
designated self-regulatory organization,
or, if the applicant or registrant is not a
member of a designated self-fegulatory
organization, then the Commission, may
reduce the unpaid principal amount of
the secured demand note; Provided,
That after giving effect to such reduction
the adjusted net capital of the applicant
or registrant would not be less than the
greatest of: (1) 120 percent of the
appropriate minimum dollar amount
required by paragraphs {a)(1)(i)(A) or
(a)(1)(ii)(A) of this section; {2) for a
futures commission merchant or
applicant therefor, 7 percent of the
following amount: The customer funds
required to be segregated pursuant to
the Act and these regulations less the
market value of commodity options
purchased by option customers on or
subject to the rules of a contract market:
Provided, however, The deduction for
each option customer shall be limited to
the amount of customer funds in such
Option customer's account; or (3) for an
applicant or registrant which is also a
securities broker or dealer, the amount
of net capital specified in Rule 15¢3-
1d(b)(6)(iii) of the Securities and
Exchange commission (17 CFR 240.15¢3~
1d(b)(6)(iii)): Provided, further, That no
single secured demand note shall be
permitted to be reduced by more than 15
percent of its original principal amount
'un'd after such reduction no excess
co.lg;eral may be withdrawn.
 (vii) Permissive prepayments and
special prepayments. (A) An applicant
Ur registrant at its option, but not at the
Oplion of the lender, may, if the
subordination agreement so provides,
make a payment of all or any portion of

the payment obligation thereunder prior
to the scheduled maturity date of such
payment obligation (hereinafter referred
to as a “prepayment”’), but in no event
may any prepayment be made before
the expiration of one year from the date
such subordination agreement became
effective: Provided, however, That the
foregoing restriction shall not apply to
temporary subordination agreements
which comply with the provisions of
paragraph (h)(3)(v) of this section nor
shall it apply to "special prepayments”
made in accordance with the provisions
of paragraph (h)(2)(vii)(B) of this section.
No prepayment shall be made, if, after
giving effect thereto (and to all
payments of payment obligations under
any other subordination agreements
then outstanding, the maturity or
accelerated maturities of which are
scheduled to fall due within six months
after the date such prepayment is to
occur pursuant to this provision, or on or
prior to the date on which the payment
obligation in respect to such prepayment
is scheduled to mature disregarding this
provision, whichever date is earlier)
without reference to any projected profit
or loss of the applicant or registrant, the
adjusted net capital of the applicant or
registrant is less than the greatest of: (1)
120 percent of the appropriate minimum
dollar amount required by paragraphs
{a)(1)(i)(A) or (8)(1)(ii)(A) of this section;
{2) for a futures commission merchant or
applicant therefor, 7 percent of the
following amount: the customer funds
required to be segregated pursuant to
the Act and these regulations less the
market value of commodity options
purchased by option customers on or
subject to the rules of a contract market:
Provided, however, The deduction for
each option customer shall be limited to
the amount of customer funds in such
option customer’s account; or (3] for an
applicant or registrant which is also a
securities broker or dealer, the amount
of net capital specified in Rule 15¢c3-
1d(b)(7) of the Securities and Exchange
Commission {17 CFR 240.15¢3-1d(bj}(7)).
Notwithstanding the above, no
prepayment shall ocour withaut the
prior written approval of the designated
self-regulatory organization and the
Commission.

(B) An applicant or registrant at its
option, but not at the option of the
lender, may, of the subordination
agreement 8o provides, make a payment
at any time of all or any portion of the
payment obligation thereunder prior to
the scheduled maturity date of such
payment obligation (hereinafter referred
to as a “special prepayment"). No
special prepayment sheall be made if,
after giving effect thereto (and to all
payments of payment obligations under

any other subordination agreements
then outstanding, the maturity or
accelerated maturities of which are
scheduled to fall due within gix months
after the date such special prepayment
is to occur pursuant to this provision, or
on or prior to the date on which the
payment obligation in respect to such
special prepayment is scheduled to
mature disregarding this provision,
whichever date is earlier) without
reference to any projected profit or loss
of the applicant or registrant, the
adjusted net capital of the applicant or
registrant is less than the greatest of: (1)
200 percent of the appropriate minimum
dollar amount required by paragraphs
(a)(1)(i)(A) or {a)(1)(ii)(A) of this section;
(2] for a futures commission merchant or
applicant therefor, 10 percent of the
following amount: the customer funds
required to be segregated pursuant to
the Act and these regulations less the
market value of commodity options
purchased by option customers on or
subject to the rules of a contract market:
Provided, however, The deduction for
each option customer shall be limited to
the amount of customer funds in such
option customer’s account; or (3) for an
applicant or registrant which is also a
securities broker or dealer, the amount
of net capital specified in Rule 15¢3-
1d(c)(5)(ii) of the Securities and
Exchange Commission (17 CFR
240.15¢3-1d(c)(5)(if)): Provided further,
That no special prepayment shall be
made if pre-tax losses during the latest
three-month period were greater than 15
percent of current excess adjusted net
capital. Notwithstanding the above, no
special prepayment shall occur without
the prior written approval of the
designated self-regulatory organization
and the Commission.

(viii) Suspended repayment. (A) The
payment obligation of the applicant or
registrant in respect of any
subordination agreement shall be
suspended and shall not mature if, after
giving effect to payment of such
payment obligation (and to all payments
of payment obligations of the applicant
or registrant under any other
subordination agreement(s) then
outstanding which are scheduled to
mature on or before such payment
obligation), the adjusted net capital of
the applicant or registrant would be less
than the greatest of: (1) 120 percent of
the appropriate minimum dollar amount
required by paragraphs (a)(1)(i)(A) or
(a)(1)(ii){A) of this section; (2) for a
futures commission merchant or
applicant therefor, 6 percent of the
following amount: the customer funds
required to be segregated pursuant to
the Act and these regulations less the
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market value of commodity options
purchased by option customers on or
subject to the rules of a contract market:
Provided, however, The deduction for
each option customer shall be limited to
the amount of customer funds in such
option customer's account; or (3) for an
applicant or registrant which is also a
securities broker or dealer, the amount
of net capital specified in Rule 15¢3-
1d(b)(8)(i) of the Securities and
Exchange Commission {17 CFR
240.15¢3-1d[b)(8)(1)): Provided, That the
subordination agreement may provide
that if the payment obligation of the
applicant or registrant thereunder does
not mature and is suspended as a result
of the requirement of this paragraph
(h)(2)(viii) for a period of not less than
six months, the applicant or registrant
shall then commence the rapid and
orderly liguidation of its business, but
the right of the lender to receive
payment, together with accrued interest
or compensation, shall remain
subordinate as required by the
provisions of this section.

(3) N .

(ii) Notice of maturity or accelerated
maturity. Every applicant or registrant
shall immediately notify the designated
self-regulatory organization and the
Commission if, after giving effect to all
payments of payment obligations under
subordination agreements then
outstanding which are then due or
mature within the following six months
without reference to any projected profit
or loss of the applicant or registrant, its
adjusted net capital would be less than:
(A) 120 percent of the minimum dollar
amount required by paragraphs
(a)(1)(1)(A) or [a)(1)(ii){A) of this section;
(B) for a futures commission merchant or
applicant therefor, 8 percent of the
following amount: the customer funds
required to be segregated pursuant to
the Act and these regulations less the
market value of commodity options
purchased by option customers on or
subject to the rules of a contract market:
Provided, however, The deduction for
each option customer shall be limited to
the amount of customer funds in such
option customer's account; or (C) for an
applicant or registrant which is also a
securities broker or dealer, the amount
of net capital specified in Rule 15¢3-
1d(c)(2) of the Securities and Exchange
Commission (17 CFR 240.15c3-1d(c)(2)).

(v) Temporary subordinations. To
enable an applicant or registrant to
participate as an underwriter of
securities or undertake other
extraordinary activities and remain in
compliance with the adjusted net capital

requirements of this section, an
applicant or registrant shall be
permitted, on no more than three
occasions in any 12-month period, to
enter into a subordination agreement on
a temporary basis which has a stated
term of no more than 45 days from the
date the subordination agreement
became effective: Provided, That this
temporary relief shall not apply to any
applicant or registrant if the adjusted
net capital of the applicant or registrant
is less than the greatest of: [A) 120
percent of the appropriate minimum
dollars amount required by paragraphs
(a)(1)(i)(A) or {a}(1)(ii){(A) of this section;
(B) for a futures commission merchant or
applicant therefor, 7 percent of the
following amount: the customer funds
required to be segregated pursuant to
the Act and these regulations less the
market value of commodity options
purchased by option customers on or
subject to the rules of a contract market:
Provided, however, The deduction for
each option customer shall be limited to
the amount of customer funds in such
option customer's account; (C) for an
applicant or registrant which is also a
securities broker or dealer, the amount
of net capital specified in Rule 15c3-
1d(c)(5](i) of the Securities and
Exchange Commission (17 CFR
240.15¢3-1d(c)(5)(i)); or (D) the amount
of equity capital as defined in paragraph
(d) of this section is less than the limits
specified in paragraph (d) of this
section. Such temporary subordination
agreement shall be subject to all the
other provisions of this section.

6. Section 1.18 is revised to read as
follows:

§ 1.18 Records for and relating to financial
reporting and monthly computation by
futures commission merchants and
Introducing brokers.

(a) No person shall be registered as a
futures commission merchant or as an
introducing broker under the Act unless,
commencing on the date of his
application for such registration is filed,
he prepares and keeps current ledgers or
other similar records which show or
summarize, with appropriate references
to supporting documents, each
transaction affecting his asset, liability,
income, expense and capital accounts,
and in which (except as otherwise
permitted in writing by the Commission)
all his asset, liability and capital
accounts are classified into either the
account classification subdivisions
specified on form 1-FR or, if such person
is registered with the Securities and
Exchange Commission as a securities
broker or dealer and he files (in
accordance with § 1.10(h)) a copy of his

Financial and Operational Combined
Uniform Single Report under the
Securities Exchange Act of 1934, Part ||
or Part I1A, in lieu of form 1-FR, the
account classification subdivisions
specified on such Report, or, if such
person is an introducing broker or
applicant for registration as an
introducing broker and is also a country
elevator and he files a financial report in
accordance with § 1.10{i), the account
classification subdivisions specified on
such report, or categories that are in
accord with generally accepted
accounting principles. Each person so
registered shall prepare and keep
current such records.

(b) Each applicant or registrant mus!
make and keep as a record in
accordance with § 1.31 formal
computations of its adjusted net capital
and of its minimum financial
requirements pursuant to § 1.17 or the
requirements of the designated self-
regulatory organization to which it is
subject as of the close of business each
month. An applicant or registrant which
is also registered as a securities broker
or dealer with the Securities and
Exchange Commission may meet the
computation requirements of this
paragraph (b) by completing the
Statement of Financial and Operational
Combined Uniform Single Report under
the Securities Exchange Act of 1934, Par!
Il or Part IIA. An introducing broker or
applicant for registration as an
introducing broker which is also a
country elevator may meet the
computation requirements of this
paragraph (b) by means of a nionthly
financial report completed in
accordance with § 1.10(i). Such
computations must be completed and
made available for inspection by any
representative of the Commission or
designated self-regulatory organization,
if any, within 30 days after the date for
which the computations are made,
commending the first monthend after the
date the application for registration is
filed.

(c) The provisions of this section do
not apply to an introducing broker
which is operating pursuant to a
guarantee agreement, nor do such
provisions apply to an applicant for
registration as an introducing broker
who files concurrently with such
application a guarantee agreement,
provided such introducing broker or
applicant therefor is not also a securities
broker or dealer.

7. Section 1.19 is revised to read as
follows:
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§1.19 Prohibited trading In certain
options.

No futures commission or merchant or
introducing broker may make,
underwrite, issue, or otherwise assume
any financial responsibility for the
fulfillment of, any commodity option
except for commodity options traded on
or subject to the rules of a contract
market in accordance with the
requirements of Part 33 of this chapter.

8. Section 1.33 is amended by adding
paragraph (f) to read as follows:

§1.33 Monthly and confirmation
slatements.

(f) Introduced accounts. Each
statement provided pursuant to the
provisions of this section must, if
applicable, show that the account for
which the futures commission merchant
is providing the statement was
introduced by an introducing broker and
lhe names of the futures commission
merchant and introducing broker.

8. Section 1.35 is amended by revising
paragraphs (a), (a-1)(1), the introductory
text of (b) and (b)(3) to read as follows:

§1.35 Records of cast commodity,
futures, and option transactions.

(a) Futures commission merchants,
introducing broker, and members of
controct markets, Each futures
commission merchant, introducing
broker, and member of a contract
market shall keep full, complete, and
systematic records, together with all
pertinent data and memoranda, of all
lransactions relating to its business of
dealing in commodity futures,
commodity options, and cash
commodities. Each futures commission
merchant, introducing broker and
member of a contract market shall
tetain the required records, data, and
memoranda in accordance with the
f"?'l'.urements of § 1.31, and produce
them for inspection and furnish true and
torrect information and reports as to the
contents or the meaning thereof, when
end as requested by any authorized
representative of the Commission or the
United States Department of Justice.
lr."'luded among such records shall be all
orders (filled, unfilled, or canceled),
trading cards, signature cards, street
books, journals, ledgers, canceled
Checks, copies of confirmations, copies
o‘f statements of purchase and sale, and
il other records, data and memoranda
Which have been prepared in the course
of its business of dealing in commodity

ulures, commodity options, and cash
tommodities,

\a-1) Futures commission merchants,
introducing brokers, and members of
tontract markets: Recording of

customers” and option customers’
orders. (1) Each futures commission
merchant and each introducing broker
receiving a customer's or option
customer's order shall immediately upon
receipt thereof prepare a written record
of such order, including the account
identification and order number, and
shall record thereon, by time-stamp or
other timing device, the date and time,
to the nearest minute, the order is
received, and in addition, for option
customers’ orders, the time, to the
nearest minute, the order is transmitted
for execution.

(b) Futures commission merchants,
introducing brokers, and clearing
members of contract markets. Each
futures commission merchant and each
clearing member of a contract market
and, for purposes of paragraph (b)(3) of
this section, each introducing broker,
shall, as a minimum requirement,
prepare regularly and promptly, and
keep systematically and in permanent
form, the following:

(3) A record or journal which will
separetely show for each business day
complete details of:

(i) All commodity futures transactions
executed on that day, including the date,
price, quantity, market, commodity,
future and the person for whom such
transaction was made;

(ii) All commodity option transactions
executed on that day, including the date,
whether the transaction involved a put
or call, the expiration date, quantity,
underlying contract for future delivery,
or underlying physical, strike price,
details of the purchase price of the
option, including premium, mark-up,
commission and fees and the person for
whom the transaction was made; and

(iii) In the case of an introducing
broker, the record or journal required by
this paragraph (b)(3) shall also include
the futures commission merchant
carrying the account for which each
commodity futures and commodity
option transaction was executed on that
day.

Provided, however, That where
reproductions on microfilm are
substituted for hard copy in accordance
with the provisions of § 1.31(b), the
requirements of paragraphs (b}(1) and
(b)(2) of this section will be considered
met if the person required to keep such
records is ready at all times to provide,
and immediately provides in the same
city as that in which such person's
commodity or commodity option books
and records are maintained, at the
expense of such person, reproduced
copies which show the records as

specified in paragraphs (b)(1) and (b)(2)
of this section, on request by any
representative of the Commission or the
U.S. Department of Justice.

10. Section 1.37 is amended by
revising paragraph (a) to read as
follows:

§ 1.37 Customer’s or option customer’s
name, address, and occupation

record of guarantor or controlier of
account.

(a) Each futures commission
merchant, introducing broker, and
member of a contract market shall keep
a record in permanent form which shall
show for each commodity futures or
option account carried or introduced by
it the true name and address of the
person for whom such account is carried
or introduced and the principal
occupation or business of such person
as well as the name of any other person
guaranteeing such account or exercising
any trading control with respect to such
account. For each such commodity
option account, the records kept by such
futures commission merchant,
introducing broker, and member of &
contract market must also show the
name of the person who has solicited
and is responsible for each option
customer's account, the appropriate
occupational code or codes for such
account from the list of such codes that
may be promulgated by the Commission,
and a symbol indicating whether the
option customer is @ commercial or non-
commercial for each commodity option
for which commodity option positions
are carried or introduced for the option
customer.

11. Section 1.46 is amended by
revising paragraph (a){4) and the
concluding paragraph of (a) to read as
follows:

§ 1.46 Application and closing out of
offsetting long and short positions.

(a) » - - -

(4) Sells a put or call option for the
account of any option customerr when
the account of such option customer at
the time of such sale has a long put or
call option position with the same
underlying futures contract or same
underlying physical, strike price,
expiration date and contract market as
that sold

shall on the same day apply such
purchase or sale against such previously
held short or long futures or option
position, as the case may be, and shall,
for futures transactions, promptly
furnish such customer a statement
showing the financial result of the
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transactions involved and, if applicable,
that the account was introduced to the
futures commission merchant by an
introducing broker and the names of the
futures commission merchant and
introducing broker.

12, Section 1.52 is amended by

revising paragraphs (a), (c), (g) (i), (k)
and (1) to read as follows:

§ 1.52 Self-regulatory organization
adoption and survelllance of minimum
financial requirements.

{a) Each self-regulatory organization
must adopt, and submit for Commission
approval, rules prescribing minimum
financial and related reporting
requirements for all its members who
are registered futures commission
merchants. Each self-regulatory
organization other than a contract
market must adopt, and submit for
Commission approval, rules prescribing
minimum financial and related reporting
requirements for all its members who
are registered introducing brokers. Each
contract market which elects to have a
category of membership for introducing
brokers must adopt and submit for
Commission approval rules prescribing
minimum financial and related reporting
requirements for all its members who
are registered introducing brokers. Each
self-regulatory organization shall submit
for Commission approval any
modification or other amendments to
such rules. Such requirements must be
the same as, or more stringent than,
those contained in §§ 1.10 and 1.17 and
the definition of adjusted net capital
must be the same as that prescribed in~
§ 1.17(c): Provided, however, A
designated self-regulatory organization
may determine the number of form 1-
FRs it receives from its member
registrants so long as it requires at least
semiannual form 1-FRs, one of which
must be certified in accardance with
§ 1.16 for each such registrant, except
that such a requirement shall not apply
to an introducing broker which is
operaling pursuant to a guarantee
agreement and which is not also a
securities broker or dealer: And,
provided further, A designated self-
regulatory organization may permit its
member registrants which are registered
with the Securities and Exchange
Commission as securities brokers or
dealers to file (in accordance with
§ 1.10(h)) a copy of their Financial and
Operational Combined Uniform Single
Report under the Securities Exchange
Act of 1934, Part IT or Part l1A, in lieu of
form 1-FR.

(c) Any two or more self-regulatory
organizations may file with the
Commission 8 plan for delegating to a
designated self-regulatory organization,
for any registered futures commission
merchant or any registered introducing
broker which is a member of more than
one such self-regulatory organization,
the responsibility of:

{1) Monitoring and auditing for
compliance with the minimum financial
and related reporting requirements
adopted by such self-regulatory
erganizations in accordance with
paragraph (a) of this section; and

(2) Receiving the financial reports
necessitated by such minimum financial
and related reporting requirements,
Such plan may also delegate the
responsibility of monitoring, and
examining the books and records kept
by, such registered futures commission
merchant or registered introducing
broker relating to its business of dealing
in commodity futures, commodity
options, and cash commodities, insofar
as such business relates to its dealings
on contract markets, as required by
§ 1.51(a)(3) and/or Part 33 of this
chapter.

(g) After appropriate notice and
opportunity for comment, the
Commission may, by written notice,
approve such a plan, or any part of the
plan, if it finds that the plan, or any part
of it

{1) Is necessary or appropriate to
serve the public interest;

(2} Is for the protection and in the
interest of customers or option
customers;

(3) Reduces multiple monitoring and
auditing for compliance with the
minimum financial rules of the self-
regulatory organizations submitting the
plan for any futures commission
merchant or introducing broker which is
a member of more than one self-
regulatory organization; -

(4) Reduces multiple reporting of the
financial information necessitated by
such minimum financial and related
reporting requirements by any futures
commission merchant or introducing
broker which is 8 member of more than
one self-regulatory organization;

(5) Fasters cooperation and
coordination among the contract
markets; and

(6) Does not hinder the development
of a registered futures association under
Section 17 of the Act.

(i) Whenever a registered futures
commission me t or a registered
introducing broker holding membership
in a self-regulalory organization ceases

to be a member in good standing of that
self-regulatory organization, such sell-
regulatory organization must, on the
same day that event takes place, give
telegraphic notice of that event to the
principal office of the Commission in
Washington, D.C. and send & copy of
that notification to such futures
commission merchant or such
introducing broker.

(k) Nothing in this § 1.52 shall
preclude the Commission from
examining any futures commission
merchant or introducing broker for
compliance with the minimum financial
and related reporting requirements to
which such futures commission
merchant or introducing broker is
subject.

(1) In the event a plan is not filed and/
or approved for each registered futures
commission merchant or for each
registered introducing broker which is a
member of more than one self-regulatory
organization, the Commission may
design and, after notice and opportunity
for comment, approve a plan for those
futures commission merchants or
introducing brokers which are not the
subject of an approved plan (under
paragraph (g) of this section), delegating
to a designated self-regulatory
organization the responsibilities
described in paragraph (c) of this
section.

13. Section 1.55 is amended by

revising paragraphs (a) and {c) to read
as follows:

§ 1.55 Distribution of “Risk Disclosure
Statement™ by futures commission
merchants and introducing brokers.

(&) No futures commission merchan!
or, in the case of an introduced account,
no introducing broker may open a
commodity futures account for &
customer unless the futures commission
merchant or introducing broker first: 1)
Furnishes the customer with a separate
written disclosure statement containing
only the language set forth in paragraph
{b) of this section [except for
nonsubstantive additions such as
captions); and (2) receives from the
customer an acknowledgment signed
and dated by the customer that he
received and understood the disclosure
statement.

(c) The acknowledgment required by
paragraph (a) of this section must be
retained by the futures commission
merchant or introducing broker in
accordance with § 1.31,

14. Section 1.56 is amended by
revising paragraphs (b), (c) and the
intraductory text of (d) to read as
follows:
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§1.56 Prohibition of guarantees sgainst
loss.
(b) No futures commission merchant

oz introducing broker may in any way
represent that it will, with respect to any
commodity interest in any account
carried by the futures commission
merchant for or on behalfl of any person:

. - -

[c] No person may in any way
represent that a futures commission
merchant or introducing broker will
engage in-any of the acts or practices
described in paragraph (b) of this
seclion.

(d) This section shall not be construed
to prevent a futures commissin merchant
or introducing broker from:

15. Section 1.57 is added to 17 CFR
Part 1 to read as follows:

§157 Operations and activities of
introducing brokers.

(a) Each introducing broker must—

(1) Open and carry each customer's
and option customer’s accoun{ with a
carrying fulures commission merchant
on & fully-disclosed basis; and

(2} Transmit promptly for execution
all customer and option customer orders
‘- (i) A carrying futures commission
merchant; or (if) & floor broker, if the
ntroducing broker identifies its carrying
{ulures commission merchant and that
carrying futures commission merchant is
230 the clearing member with respect to
‘ customer’s or option customer's
order

(b} An introducing broker may not
tary proprietary accounts, nor may an
niroducing broker carry accounts in
loretgn futuses.

(c] An introducing broker may not
itcept any money, securities or property
(0r extend credit in leu thereof) to
margin, guarantee or secure any trades
o contraots of customers or option
tustomers, or any money, secarities or
property accruing as & result of such
rades or contracts: Provided, however,
That an introducing broker may deposit
? check In a qualifying account or
‘orward a check drawn by a customer or
Option customer if;

(1) The futures commission merchant
tirrying the customer’s or option
ustomer's accounl authorizes the
ntroducing broker, in writing, to receive
@ check in the name of the futures
“ommission merchant, and the
Wiroducing broker retains such written
tuthorization in its files in accordance
with § 1.31;

12) The check is payable to the futures
“Ummission merchant carrying the
Customer's or option customer’s account;

{3) The check is deposited by the
introducing broker, on the same day
upon which it is received, in a bank or
trust company located in the United
States in a qualifying account, or the
check is mailed or otherwise transmitted
by the introducing broker to the futures
commission merchant on the same day
upon which it is received:

(4) For purposes of this paragraph (c),
a qualifying account shall be deemed to
be an account:

(i) Which is maintained in an account
name which clearly identifies the funds
therein as belonging 1o commodity or
option customers of the futures
commission merchant carrying the
customer’s or option customer's account;

(i) For which the bank or trust
company restricts withdrawals to
withdrawals by the carrying futures
commission merchant;

(iii) For which the bank or trust
company prohibits the introducing
broker or anyone acting upon its behalf
from withdrawing funds; and

(iv) For which the bank or trust
company provides the futures
commission merchant carrying the
customer’s or option customer's account
with a written acknowledgment, which
the futures commission merchant must
retain in its files in accordance with
§ 1.31, that it was informed that the
funds deposited therein are those of
commodity or option customers snd are
being held in accordance with the
provisions of the Act and these
regulations.

PART 3—REGISTRATION

16. The authority citation for Part 3 is
revised lo read as follows:

Authority: 7 US.C. 2, 4, 4a, 6¢c, Bd, 6e, 8/, 6k,
6m, 6in, 8p, 124, 13¢, 164

17. Section 3.1 is amended by revising
paragraph (b) and by adding paragraph
(c) to read as follows:

§3.1 Definitions.

(b) Current. As used in §§ 3.10-3.16, a
current Form 8-R or Form 94 is any such
Form which was filed by or on behalf of
a registrant or principal on or before July
1, 1982, if, subsequent to the filing of that
Form, the registrant or principal has
been continuously registered or
continuously affiliated with a registrant
as a principal.

(c) Sponsor. Sponsor means the
futures commission merchant or
introducing broker, or the commodity
trading advisor or commodity pool
operator, which makes the certification
required by §§ 3.12 or 3.18, respectively,
for the registration of an associated
person of such sponsor. -

18. Section 3.4 is redesignated as § 3.2
and, as redesignated, is amended to
read as follows:

§ 3.2 Registration processing by the
National Futures Association; notification
and duration of registration.

(a) With respect to the registration of
introducing brokers and the associated
persons of introducing brokers, the
registration functions of the Commission
set forth in this section and in §§ 3.12,
3.15, 3.21, 3.31, and 3.32 shall be
performed by the National Futures
Assoclation.

{b) Notwithstanding any other
provision of this Part, a registrant,
applicant for registration, or principal
may, to the extent these regulations
would otherwise require the filing of any
Form 3-R, 7-R, 8-R, 8-S, or 8-T, or any
Schedule or supplement thereto,
fingerprint card, or any other document
required by these regulations to be filed
with both the Commission and with the
Nationa! Futures Association, file the
original Form, Schedule, supplement,
fingerprint card, or other document with
either the Commission or the National
Futures Association, respectively, if (1) a
legible, accurate, and complete
photocopy of that Form, Schedule,
supplement, fingerprint card, or other
document is filed simultaneously with
the National Futures Association or the
Commission, respectively, and (2) each
photocopy contains an original signature
and date in each place where such
signature and date is required on the
original Form, Schedule. supplement,
fingerprint card, or other document.

(c) Upon receipt of an application for
registzation or renewal thereof, the
Commission ar the National Futures
Association will, if registration is
granted, notify the registrant that he has
been registered under the Act, excepl
that with respect to an application for
registration of an associated person, the
Commission or the National Futures
Association will notify the sponsor.

(d) The registration of each futures
commission merchant and floor broker
shall expire on the thirty-first day of
March following the date on which
registration was granted.

19. Section 3.2 is redesignated as
Section 3.4 and, as redesignated, is
amended to read as follows:

§ 3.4 Registration in one capacity not
Included in registration In any other
capacity.

Except as may be otherwise provided
in the Act or in any rule, regulation, or
order of the Commission, each futures
commission merchant, floor broker,
associated person, commodity trading
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advisor, commodity pool operator, and
introducing broker must register as such
under the Act. Registration in one
capacity under the Act shall not include
registration in any other capacity:
.Provided further, That except as may be
provided in any rule, regulation or order
of the Commission, registration as an
associated person in one capacity shall
not automatically include registration as
an associated person in any other
capacity,
20. Section 3.10 is amended by
revising paragraphs (a)(2) and (c) to
read as follows:

§3.10 Registration of futures commission
merchants.

(a) » . -

(2) Each Form 7-R filed in accordance
with the requirements of paragraph
(@)(1) of this section must be
accompanied by a Form 8-R, completed
in accordance with the instructions
thereto and executed by each natural
person who is a principal of the
applicant, and must be accompanied by
the fingerprints of that principal on a
fingerprint card provided by the
Commission for that purpose. The
provisions of this paragraph (a}(2) do
not apply to any principal who: (i) Has a
current Form 8-R or Form 94 on file with
the Commission; or (ii) has submitted or
caused to be submitted a Form 8-R and
a fingerprint card in accordance with
the requirements of §§ 3.10, 3.1, 3.12,
3.13, 3.14, 3.15, or 3.18,

(c) Addition of principals subsequent
to filing of Form 7-R. Within twenty
days after any natural person becomes a
principal of the applicant or registrant
subsequent to the filing of a Form 7-R in
accordance with the requirements of
paragraph (&) or (b) of this section, the
applicant or registrant must file a Form
8-R with the Commission. The Form 8-R
must be completed by such principal in
accordance with the instructions thereto
and must be accompanied by the
fingerprints of that principal on a
fingerprint card provided by the
Commission for that purpose. This filing
need not be made for any such principal
who: (1) Has a current Form 8-R or Form
84 on file with the Commission; or (2)
has submitted or caused to be submitted
4 Form 8-R and a fingerprint card in
accordance with the requirements of
§§ 3.10, 311, 3.12, 3.13, 3.14. 3.15, or 3.16:
Provided, That the futures commission
merchant must notify the Commission
within twenty days of the name of such
added principal on Form 3-R.

21. Section 3.11 is amended by
revising paragraph (b) to read as
follows:

§3.11 Registration of floor brokers.
(b) Initial registration. Application for
initial registration as a floor broker must
be on Form 8-R, completed and filed
with the Commission in accordance with
the instructions thereto. Each applicant
for initial registration as a floor broker
must file his fingerprints with the Form
8-R on a fingerprint card provided by
the Commission for that purpose except
that a fingerprint card need not be filed
by any applicant who: (1) Has a current
Form 8-R or Form 94 on file with the
Commission; or (2) has filed a
fingerprint card in accordance with the
requirements of §§ 3.10, 3.11, 3.12, 3.13,
3.14, 3.15, or 3.16.

22. Section 3.12 is amended by .
revising the section heading and by
revising paragraphs {a), (b), the
introductory paragraph of (c), (c)(1),
(c)(3), (c}{4), the introductory paragraph
of (d)(1), (d)(1)(3). (A)(1)(i), (d)(1)(iv),
(d)(1)(v). (d)(2), (d)(3), (e). (), and (g)(1),
and by adding a new paragraph (h) to
read as follows:

§3.12 Registration of associated persons
of futures commission merchants and
Introducing brokers.

(a) Registration required. It shall be
unlawful for any person to be associated
with a futures commission merchant or
with an introducing broker as an
associated person unless that person
shall have registered under the Act as
an associated person of that sponsoring
futures commission merchant or
introducing broker in accordance with
the procedures in paragraph (c) or (d) of
this section, except that this section
does not preclude any associated person
of a futures commission merchant who
was 50 registered on July 1, 1982 from
continuing to act as an assoclated
person of a futures commission
merchant until that person’s current
registration expires. :

(b) Duration of registration. A person
registered in accordance with paragraph
(c} or (d) of this section and whose
registration has neither been suspended
nor revoked will continue to be so
registered until the cessation of the
association of the registrant with, or the
revocation, suspension, lapse, or
withdrawal of the registration of, the
associated person's sponsor.

(c) Application for registration.
Except as otherwise provided in
paragraphs (d) and (f) of this section,
application for registration as an
associated person of a futures

commission merchant or introducing
broker must be on Form 8-R, completed
and filed in accordance with the
instructions thereto.

(1) No person will be registered as an
associated person in accordance with
this paragraph (c) unless an officer, if
the sponsor is a corporation, a general
partner, if a partnership, or the sole
proprietor, if a sole proprietorship, of
such sponsor has signed and.dated a
certification in writing, stating that:

(i) It is the intention of the sponsor to
hire or otherwise employ the applicant
as an associated person and that it will
do so within thirty days after the receipt
of the notification provided in
accordance with paragraph [c)(4) of this
section and that the applicant will not
be permitted to engage in any activity
requiring registration as an associated
person until the applicant is registered
as such in.accordance with this section;

(ii) The sponsor has verified the
information supplied by the applicant in
response to the questions on Form 8-R
which relate to the applicant's education
and employment history during the
preceding five years, except that this
paragraph (c)(1)(ii) does not apply to
any person who, at the time of the first
expiration of that person's registration
as an associated person subsequent to
July 1, 1882, is associated with the
sponsoring futures commission
merchant as an associated person;

(iii} To the best of the sponsor's
knowledge, information, and belief. all
of the publicly available information
supplied by the applicant on Form 8-R is
accurate and complete: Provided, Thatit
is unlawful for the sponsor to make the
certification required by this paragraph
(c)(1)(iii) if the sponsor knew or should
have known that any of that information
is not accurate and complete; and

(iv) The sponsor has taken, and will
take, such measures as are necessary 10
prevent the unwarranted dissemination
of any of the information contained in
that Form 8-R, or in the records and
documents obtained in support of the
certifications required by this section

(3) Each Form 8-R filed in accorgi
with the requirements of paragraph (c)
of this section must be accompanied by
the fingerprints of the applicant on &
fingerprint card provided for that
purpose by the Commission or by the
National Futures Association, excep!
that this paragraph (c)(3) does not app!y
to any person who, at the time of the
first expiration of that person's
registration as an associated person
subsequent to July 1, 1982, is assogxated
with the sponsoring futures commission
merchant as an associated person.
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{4) When the Commission or the
National Futures Association
determines that an applicant for
registration as an associated person is
not unfit for such registration, it will
provide notification in writing to the
sponsor which has made the
certifications required by paragraph
[c)(1) of this section that the applicant's
registration as an associated person is
granted contingent upon the sponsor
hiring or otherwise employing the
applicant as such within thirty days.

(d) Special registration procedures for
certain persons. {1) Except as provided
in paragraph (f) of this section, any
person whose registration as an
sssociated person in another capacity is
still in effect, whose registration as an
associated person in the same capacity
or in another capacity has terminated
within the preceding sixty days, and
who becomes associated with a
sponsoring futures commission
merchant or introducing broker which
makes the certification provided by
paragraph (d)(1)(i) of this section (or, in
the case of an associated person of a
futures commission merchant, is
sssociated with a futures commission
merchant which makes the certification
provided by paragraph (d)(1)(i) of this
section on or prior to the first expiration
of that person’s registration as an
associated person subsequent to July 1,
1982) will be registered as, and in the
capacity of, an associated person of
such sponsor upon the mailing by that
spansor to the Commission, or in the
case of an associated person of an
ntroducing broker, upon the mailing by
that introducing broker to the National
Futures Association, of written
certifications stating:

(i) That such person has been hired or
s otherwise employed by that sponsor;

(if) That such person's registration as
an associated person in any capacity is
not suspended or revoked;

(iv) Whether there is a pending
Proceeding under Section 6(b) of the Act
or § 3.20 or former § 1.10e to deny,
suspend, revoke, or condition such
nerson's registration in any capacity or
il. within the preceding twelve months,
the Commission has permitted the
withdrawal of an application for
'egistration in any capacity after
instituting the procedures provided in
§ 3.20 or former § 1.10e and., if so, that
the sponsor has been given a copy of the
complaint or letter issued by the
C'J(z‘nmumion in connection therewith;
ana

(v]) That the sponsor has received a
topy of the complaint or letter issued by
the Commission if the applicant for

registration has certified, in accordance
with paragraph (d){1){iv) of this section,
that there is a proceeding pending
against him &s described in that
paragraph or that the Commission has
permitted the withdrawal of an
application for registration as described
in that paragraph.

{2) The certifications permitted by
paragraphs (d)(1)(i) and (d)(1)(v) of this
section must be signed and dated by an
officer, if the sponsor is a corporation, a
general partner, if a partnership, or the
sole proprietor, if a sole proprietorship.
The certifications permitted by
paragraphs [(d)(1)(ii)—{iv) of this section
mus! be signed and dated by the
applicant for registration as an
associated person.

(3) Within sixty days of mailing the
certifications parmitted by paragraph
(d){(1) of this section, the assoclated
person and the sponsor must complete
and the sponsor must file with the
Commission or, if the sponsor is an
introducing broker, with the National
Futures Association, a Form 8-R in
accordance with the instructions
thereto. The Form 8-R must contain the
certifications required by paragraphs
(e){1)(ii) through (c)(1){iv) of this section
and must be accompanied by the
fingerprint card provided by the
Commission or by the National Futures
Association for that purpose except that
a fingerprint card does not have to be
submitted for any person who, at the
time of the first expiration of that
person’s registration as an associated
person subsequent to July 1, 1982, is
associated with the sponsoring futures
commission merchant as an associated
person.

(e) Retention of records. The sponsor
must retain in accordance with § 1.31 of
this chapter such records as are
necessary to support the certifications
required by this section.

(f) Certain dual and multiple
associations prohibited. No person may
be simultaneously associated as an
associated person with—

(1) More than one futures commission
merchant or with more than one
introducing broker; ;

(2) A futures commission merchant
and an introducing broker;

(3) A futures commission merchant
and a commodity trading advisor for
which that futures commission merchant
solicits or intends to solicit clients or
prospective clients: Provided, That a
persan registered as an associated
person of a futures commission
merchant who solicits clients by, for, or
on behalf of that futures commission
merchant, or supervises any person or
persons so engaged, shall in such a case

be deemed to be associated solely with
the futures commission merchant;

{4) A futures cammission merchant
and a commodity trading advisor for
which that futures commission merchant
carries or introduces, or intends to carry
or introduce, clients’ or prospective
clients' discretionary accounts;

(5) A futures commission merchant
and a commodity pool operator for
which that futures commission merchant
solicits or intends to solicit funds,
securities, or property: Provided, That a
person registered as an associated
person of a futures commission
merchant who solicits funds, securities,
or property by, for, or on behalf of that
futures commission merchant, or
supervises any person or persons so
engaged, shall in such a case be deemed
to be associated solely with the futures
commission merchant;

(6) A futures commission merchant
and a commodity pool operator for
which that futures commission merchant
carries or introduces, or intends to carry
or introduce, the account of a
commaodity pool operated by that
commaodity pool operator;

{7) An introducing broker and a
commeodity trading advisor for which
that introducing broker solicits or
intends to solicit clients or prospective
clients: Provided, That a person
registered as an associated person of an
introducing broker who solicits clients
by, for, or on behalf of that introducing
broker, or supervises any person or
persons so engaged, shall in such a case
be deemed to be associated solely with
the introducing broker;

(8) An introducing broker and a
commodity trading advisor for which
that introducing broker introduces, or
intends to introduce, clients' or
prospective clients' discretionary
accounts;

(9) An introducing broker and a
commodity pool operator for which that
introducing broker solicits or intends to
solicit funds, securities, or property:
Provided, That a person registered as an
associated person of an introducing
broker who solicits funds, securities, or
property by, for, or on behalf of that
introducing broker, or supervises any
person or persons so engaged, shall in
such & case be deemed to be associated
solely with the introducing broker; or

(10) An introducing broker and a
commodity pool operator for which that
introducing broker introduces, or
intends to introduce, the account of a
commodity pool operated by that
commodity pool operator.

(g) Petitions for exemption. (1} Any
person adversely affected by the
operation of this § 3.12 may file a
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petition with the Secretary of the
Commission, which petition must set
forth with particularity the reasons why
that person believes that an applicant
should be exempted from the
requirements of this section and why
such an exemption would not be
contrary to the public interest and the
purposes of the provision from which
exemption is sought. The petition will be
granted or denied by the Commission on
the basis of the papers filed. The
Commission may grant such a petition if
it finds that the exemption is not
contrary to the public interest and the
purposes of the provision from which
exemption is sought. The petition may
be granted subject to such terms and
conditions as the Commission may find
appropriate,

(h) Exemption from registration. A
person is not required to register as an
associated person of a futures
commission merchant or as an
associated person of an introducing
broker if that person is:

(1) Registered with the Commission as
a futures commission merchant, floor
broker, or as an introducing broker; or

(2) Is engaged in the solicitation of
funds, securities, or property for a
participation in a commodity pool, or the
supervision of any person or persons so
engaged, pursuant to registration with
the National Association of Securities
Dealers as a registered representative,
registered principal, limited
representative, or limited principal, and
that person does not engage in any other
activity subject to regulation by the
Commission.

23, Section 3.12a—{T) is added to 17
CFR Part 3 to read as follows:

§3.12a-(T) “Transfer" of assoclated
persons; temporary exemption.

Notwithstanding the provisions of
§ 3.12(a)~(d) and of § 3.31, any
registered associated person of a
registered futures commission merchant
will be registered as an associated
person of a registered introducing
broker, and any registered associated
person of an introducing broker will be
registered as an associated person of a
registered futures commission merchant,
if the futures commission merchant and
the introducing broker submit to the
Commission, not later than January 31,
1984, a statement, signed and dated by
the futures commission merchant and by
the introducing broker, specifying:

(a)(1) The name of each such
associated person;

(2) The identification number, if any,
assigned by the Commission to each
such associated person;

(3) The registration expiration date of
each such associated person if the
associated person was registered as
such prior to July 1, 1982 and such
registration has not yet expired; and

(b) That the introducing broker or
futures commission merchant with
which the associated person will be
associated as an associated person
acknowledges that—

(1) The associated persons specified
in accordance with the requirements of
paragraph (a)(1) of this section will,
upon the effective date of the transfer of
their association from the futures
commission merchant to the introducing
broker or from the introducing broker to
the futures commission merchant, be
registered as associated persons of the
introducing broker or futures
commission merchant, respectively, and
will remain registered in such capacity
in accordance with the provisions of
§ 3.12(b) as if the introducing broker or
futures commission merchant had been
the sponsor with respect to each of
those associated persons; and

(2) It is fully responsible for the
conduct of the associated persons
specified in accordance with the
requirements of paragraph (a)(1) of this
section as if those associated persons
had been registered as associated
persons of the introducing broker or
futures commission merchant in
accordance with the procedures
specified in §3.12.

(c) An introducing broker may not use
the provisions of this § 3.12a-{T) mare
than once nor may the registration of an
associated person be transferred more
than once pursuant to the provisions of
this section.

24. Section 3.13 is amended by
revising paragraphs (a)(2) and (c] to
read as follows:

§3.13 Registration of commodity trading
advisors.

(a) .

(2) Each Form 7-R filed in accordance
with the requirements of paragraph
(a)(1) of this section must be
accompanied by a Form 8-R, completed
in accordance with the instructions
thereto and executed by each natural
person who is a principal of the
applicant, and must be accompanied by
the fingerprints of that principal on a
fingerprint card provided by the
Commission for that purpose. The
provisions of this paragraph (a)(2) do
not apply to any principal who: (i) has a
current Form 8-R or Form 94 on file with
the Commission; or (ii) has submitted or
caused to be submitted a Form 8-R and
a fingerprint card in accordance with

the requirements of §§ 3.10, 3.11, 3.12,
3.13, 3.14, 3.15, or 3.16.

. - » - .

(c) Addition of principals subsequent
to filing of Form 7-R, Within twenty
days after any natural person becomes a
principal of the applicant or registrant
subsequent 1o the filing of a Form 7-R in
accordance with the requirements of
paragraphs (a) or (b) of this section, the
applicant or registrant must file a Form
8-R with the Commission. The Form 8-R
must be completed by such principal in
accordance with the instructions thereto
and must be accompanied by the
fingerprints of that principal on a
fingerprint card provided by the
Commission for that purpose. This filing
need not be made for any such principal
who: (1) has a current Form 8-R or Form
94 on file with the Commission; or (2)
has submitted or caused to be submitted
a Form 8-R and a fingerprint card in
accordance with the requirements of
§§3.10, 3.11, 3.12, 3.13, 3.14, 3.15, or 3.16:
Provided, That the commodity trading
advisor must notify the Commission
within twenty days of the name of such
added principal on Form 3-R.

25. Section 3.14 is amended by
revising paragraphs (a) and (c) to read
as follows:

§3.14 Registration of commodity pool
operators.

(a) Initial registration.—(1)
Application for initial registration as a
commodity pool operator must be on
Form 7-R, completed and filed in
accordance with the instructions thereto
and the provisions of § 4.13(c) of this
chapter.

(2) Each Form 7-R filed in accordance
with the requirements of paragraph
{a)(1) of this section must be
accompanied by a Form 8-R, completed
in accordance with the instructions
thereto and executed by each natural
person who is & principal of the
applicant, and must be accompanied by
the fingerprints of that principal on a
fingerprint card provided by the
Commission for that purpose, The
provisions of this paragraph (a)(2) do
not apply to any principal who: (i) Has &
current Form 8-R or Form 94 on file with
the Commission; or (i) has submitted or
caused to be submitted a Form 8-R and
a fingerprint card in accordance with
the requirements of §§ 3.10, 8.11, 3.12
3.13, 3.14, 3.15, or 3.16.

(c) Addition of principals subsequen!
to filing of Form 7-R. Within twenty
days after any natural person becomes &
principal of the applicant or registrant
subsequent to the filing of a Form 7-R in
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accordance with the requirements of
paragraph (&) or (b) of this section, the
applicant or registrant must file a Form
8-R with the Commission. The Form 8-R
must be completed by such principal in
accordance with the instructions thereto
and must be accompanied by the
fingerprints of that principal on a
fingerprint card provided by the
Commission for that purpose. This filing
need not be made for any such principal
who: (1) Has a current Form 8-R or Form
94 on file with the Commission; or (2)
has submitted or caused to be submitted
a Form 8-R and a fingerprint card in
accordance with the requirements of
§§3.10, 3.11, 3.12, 3.13, 3.14, 3.15, or 3.16:
Provided, That the commodity pool
operator must notify the Commission
within twenty days of the name of such
added principal on Form 3-R.

26. Section 3.15 is added to read as
follows:

§3.15 Reglstration of introducing brokers.

(a) Initial registration. (1) Application
for initial registration as an introducing
broker must be on Form 7-R, completed
and filed with the National Futures
Association in accordance with the
instructions thereto and the provisions
of § 1.10 of this chapter,

(2) Each Form 7-R filed in accordance
with the requirements of paragraph
(a)(1) of this section must be
accompanied by a Form 8-R, completed
in accordance with the instructions
thereto and executed by each natural
person who is a principal of the
applicant, and must be accompanied by
the fingerprints of that principal on a
lingerprint card provided by the
National Future Association for that
purpose. The provisions of this
paragraph (a)(2) do not apply to any
principal who: (i) Has a current Form 8-
R or Form 94 on file with the
Commission; or (ii) has submitted or
caused to be submitted a Form 8-R and
4 fingerprint card in accordance with
the requirements of §§ 3.10, 3.11, 3.12,
3.13, 3.14, 3.15, or 3.16.

(b) Renewal of registration.
Application for renewal of registration
as an introducing broker must be on
Form 7-R, completed and filed with the
National Futures Association in
accordance with the instructions
thereto,

(c) Addition of principals subsequent
o filing of Form 7-R. Within twenty
days after any natural person becomes a
principal of the applicant or registrant
subsequent to the filing of a Form 7-R in
accordance with the requirements of
paragraph (a) or (b) of this section, the
applicant or registrant must file a Form
&-R with the National Future
Assoication. The Form 8-R must be

completed by such principal in
accordance with the instructions thereto
and must be accompanied by the
fingerprints of that principal on a
fingerprint card provided by the
National Future Association for that
purpose, This filing need not be made
for any such principal who: (1) Has a
current Form 8-R or Form 94 on file with
the Commission; or (2) has submitted or
caused to be submitted a Form 8-R and
a fingerprint card in accordance with
the requirements of §§ 3.10, 3.11, 3.12,
3.13, 3.14, 3.15, or 3.16: Provided, That
the introducing broker must notify the
National Future Association within
twenty days of the name of such added
principal on Form 3-R.

27, Section 3.16 is added to 17 CFR
Part 3 to read as follows:

§ 3.16 Registration of associated persons
of commodity trading advisors and
commodity pool operators.

(a) Registration required. Except as
otherwise provided in § 3.12(f) or in
paragraph (e) of this section, it shall be
unlawful for any person to be associated
with a commodity trading advisor or
with a commodity pool operator as an
associated person unless that person:

(1) Is registered under the Act as an
associated person of the sponsoring
commodity trading advisor or
commodity pool operator in accordance
with the procedures in’paragraph (c) or
(d) of this section;

(2) Is registered (i) as a futures
commission merchant, floor broker, or
introducing broker, (ii) as a commodity
trading advisor, if that person is
associated with a commodity trading
advisor, or (iii) as a commodity pool
operator, if that person is associated
with a commodity pool operator;

(3) Is exempt from registration as a
commodity trading advisor pursuant to
the provisions of § 4.14(a)(1) or
§ 4.14(a)(2) of this chapter or is
associated with a person who is so
exempt from registration: Provided, That
the provisions of this paragraph (a)(3)
shall not apply to the solicitation of a
client’s or prospective clien!'s
discretionary account, or the supervision
of any person or persons so engaged, by,
for, or on behalf of a commodity trading
advisor (i) which is not exempt from
registration pursuant to the provisions of
§ 4.14(a)(1) or § 4.14(a)(2) of his chapter
or (ii) which is registered as a
commodity trading advisor
notwithstanding the availability of that
exemption;

(4) Is exempt from registration as a
commeodity pool operator pursuant to
the provisions of § 4.13 of this chapter or
is associated with a person who is so
exempt from registration: Provided, That

the provisions of this paragraph (a)(4)
shall not apply to the solicitation of
funds, securities, or property for a
participation in a commodity pool, or the
supervision of any person or persons so
engaged, by, for, or on behalf of a
commodity pool operator (i) which is not
exemp! from registration pursuant to the
provisions of § 4.13 of this chapter or (ii)
which is registered as a commodity pool
operator notwithstanding the
availability of that exemption;

(5) Is enaged in the solicitation of
funds, securities, or property for &
participation in 8 commodity pool, or
sSupervisés any person or persons so
engaged, pursuant to registration with
the National Association of Securities
Dealers as a registered representative,
registered principal, limited
representative, or limited principal, and
that person does not engage in any other
activity subject to regulation by the
Commission: or

(6) Where a commodity pool is
operated or to be operated by two or
more commodity pool operators, is
registered as an associated person of
one of the pool operators of the
commodity pool in accordance with the
provisions of paragraph (c), (d), or {e}(2)
of this section: Provided, That each such
commodity pool operator shall be jointly
and severally liable for the conduct of
that associated person in the solicitation
of funds, securities, or property for
participation in the commodity pool, or
the supervision of any person or persons
so engaged, regardless of whether that
associated person is registered as an
associated person of each such
commodity pool operator.

(b) Duration of registration. A person
registered in accordance with
paragraphs (c). (d), or (e)(2) of this
section and whose registration has
neither been suspended nor revoked will
continue to be so registered until the
cessation of the association of the
registrant with, or the revocation,
suspension, lapse, or withdrawal of the
registration of, each of the associated
person’s sponsors.

(¢) Application for initial registration.
Except as otherwise provided in
paragraphs (d) and (e) of this section,
application for initial registration as an
associated person of a commodity
trading advisor or commodity pool
operator must be on Form 8-R,
completed and filed in accordance with
the instructions thereto.

{1) No person will be registered as an
associated person in accordance with
this paragrpah (c) unless an officer, if
the sponsor is a corporation, a general
partner, if a partnership, or the sole
proprietar, if a sole proprietorship, of
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such sponsor has signed and dated a
certification in writing, stating that:

(i) It is the intention of the sponsor to
hire or otherwise employ the applicant
as an associated person and that it will
do so within thirty days after the receipt
of the notification provided in
accordance with paragraph (c)(4) of this
section and that the applicant will not
be permitted to engage in any activity
requiring registration as an associated
person until the applicant is registered
as such in accordance with this section;

(ii) The sponsor has verified the
information supplied by the applicant in
response to the questions on Form 8-R
which relate to the applicant’s education
and employment history during the
preceding five years;

(iii) To the best of the sponsor's
knowledge, information, and belief, all
of the publicly available information
supplied by the applicant on Form 8-R is
accurate and complete: Provided, That it
is unlawful for the sponsor to make the
certification required by this paragraph
(c) (1) {iii) if the sponsor knew or should
have known that any of that information
is not accurate and complete; and

(iv) The sponsor has taken, and will
take, such measures as are necessary to
prevent the unwarranted dissemination
of any of the information contained in
that Form 8-R, or in the records and
documents obtained in support of the
certifications required by this section.

(2) The certification required by
paragraph (c)(1) of this section may be
submitted with the Form 8-R or may be
submitted separately at a later date.

(3) Each Form 8-R filed in accordance
with the requirements of paragraph (c)
of this section must be accompanied by
the fingerprints of the applicant on a
fingerprint card provided for that
purpose by the Commission.

{4) When the Commission determines
that an applicant for registration as an
associated person is not unfit for such
registration, it will provide notification
in writing to the sponsor which has
made the certifications required by
paragraph (c)(1) of this section that the
applicant’s registration as an associated
person is granted contingent upon the
sponsor hiring or otherwise employing
the applicant as such within thirty days.

(d) Special registration procedures for
certain persons. (1) Except as otherwise
provided in paragraph (e) of this section,
any person who is no longer registered
as an associated person in any capacity
and who becomes associated with a
sponsoring commodity trading advisor
or commodity pool operator which
makes the certification provided by
paragraph (d)(1)(i) of this section within
sixty days after the termination of that
person’s registration as an associated

person, will be registered as, and in the
capacity of, an associated person of
such sponsoring commodity trading
advisor or commodity pool operator
upon the mailing by that sponsor to the
Commission of written certifications
stating:

(i) That such person has been hired or
is otherwise employed by that sponsor;

(ii) That such person's registration as
an associated person in any capacity is
not suspended or revoked;

(iii) That such person is eligible to be
registered in accordance with this
paragraph (d);

(iv) Whether there is a pending
proceeding under Section B(b) of the Act
or § 3,20 or former § 1.10e to deny,
suspend, revoke, or condition such
person's registration in any capacity or
if, within the preceding twelve months,
the Commission has permitted the
withdrawal of an application for
registration in any capacity after
instituting the procedures provided in
§ 3.20 or former § 1.10e and, if so, that
the sponsor has been given a copy of the
complaint or letter issued by the
Co‘llnmiuion in connection therewith;
an

(v) That the sponsor has received a
copy of the complaint or letter issued by
the Commission if the applicant for
registration has certified, in accordance
with paragraph (d)(1)(iv)of this section,
that there is a proceeding pending
against him as described in that
paragraph or that the Commission has
permitted the withdrawal of an
application for registration as described
in that paragraph.

(2) The cemf?cauons permitted by
paragraphs (d)(1){i) and (d)(1)(v) of this
section must be signed and dated by an
officer, if the sponsor is a corporation, a
general partner, if a partnership, or the
sole proprietor, if a sole proprietorship.
The certifications permitted by
paragraphs (d){1)(ii)-{iv) of this section
must be signed and dated by the
applicant for registration as an
associated person.

(3) Within sixty days of mailing the
certifications permitted by paragraph
(d)(1) of this section, the associated
person and the sponsor must complete
and the sponsor must file with the
Commission &8 Form 8-R in accordance
with the instructions thereto. The Form
8-R must contain the certifications
required by paragraphs (c)(1)(ii)~(iv) of
this section and must be accompanied
by the fingerprint card provided by the
Commission for that purpose.

(e) Reporting of dual and muitiple
associations. (1) No person may be
simultaneously associated with—

(i) A commodity trading advisor and
with a futures commission merchant or

an introducing broker in violation of
§ 3.12(f);

(ii) A commodity pool operator and
with a futures commission merchant or
an introducing broker in violation of
§ 3.12(f): or

(iii) A sponsoring commodity trading
advisor or commodity pool operator and
any other sponsor other than in
accordance with the provisions of
paragraph (e)(2) of this section.

Provided, however, That the provisions
of this paragraph (e)(1) shall not apply
to any person who is exempt from
registration as an associated person of a
commodity trading advisor or as an
associated person of a commodity pool
operator pursuant to the provisions of
paragraphs, (a)(2) through (a)(6) of this
section if that person is not otherwise
required to register as an associated
person of a commodity trading advisor
or as an associated person of a
commodity pool operator.

(2)(i) A person who is already
registered as an associated person in
any capacity may become associated
with a commodity trading advisor or
with a commodity pool operator if that
commodity trading advisor or
commodity pool operator files with the
Commission a Form 3-R in accordance
with the instructions thereto. Such filing
shall constitute a certification that the
commodity trading advisor or
commodity pool operator has verified
that the associated person is currently
registered as an associated person in
any capacity and that the associated
person is not subject to a statutory
disqualification as set forth in Section
8a(2) of the Act, and an
acknowledgment that in addition to its
responsibility to supervise that
associated person, the commodity
trading advisor or commodity pool
operator is jointly and severally
responsible for the conduct of the
associated person with respect to the
solicitation of any client's or prospective
client's discretionary account or the
solicitation of funds, securities, or
property for a participation in a
commodity pool, with respect to any
customers or option customers commorn
to it and any other commodity trading
advisors or commodity pool operators
with which the associated person is
associated. Upon receipt by the
Commission of such a Form 3-R, the
associated person named therein shall
be registered as an associated person of
the sponsoring commodity trading
advisor or commodity pool operator.

(ii) A person who is simultaneously
associated with more than one sponsor
in accordance with the provisions of this
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paragraph (e)(2) shall be required, upon
receipt of notice from the Commission or
its designee, to file with the Commission
or its designee the registrant's
fingerprints on a fingerprint card
provided by the Commission or its
designee for that purpose as well as

such other information as the
Commission or its designee may require.
In addition to or in lieu of the
requirements of § 3.22, the Commission
or its designee may require such a filing
every two years, or at such greater
period of time as the Commission may
deem appropriate, after the associated
person has become associated with a
commodity trading advisor or with a
commodity pool operator in accordance
with the requirements of this paragraph
(e)(2).

(f) Retention of records. The sponsor
must retain in accordance with § 1.31 of
this chapter such records as are
necessary to support the certifications
required by this section.

(g) Peititons for exemption. (1) Any
person adversely affected by the
operation of this § 3.18 may file a
petition with the Secretary of the
Commission, which petition must set
forth with particularity the reasons why
that person believes that an applicant
should be exempted from the
requirements of this section and why
such an exemption would not be
contrary to the public interest and the
purpoges of the provision from which
exemption is sought. The petition will be
granted or denied by the Commission on
the basis of the papers filed. The
Commission may grant such a petition if
it finds that the exemption is not
contrary to the public interest and the
purposes of the provision from which
exemption is sought. The petition may
be granted subject to such terms and
conditions as the Commission may find
appropriate,

(2)(i) Until such time as the
Commission orders otherwise, the
Commission hereby delegates to the
Director of the Division of Trading and
Markets or the Director's designee the
authority to &Mt or denyhpemions filed
bursuant to this paragraph (g).

(ii) The Director ofstrhae Di\gision of
Trading and Markets may submit to the
Commission for its consideration any
matter which has been delegated
pursuant to paragraph (g){2){1) of this
section,

28. Section 3.21 is revised to read as
follows:

§321 Exemption from fingerprinting
foquirement in certain cases.

() Any person who is required by
3.0, 3.11, 3.12, 3.13, 3.14, 3.15, or 3.18
10 submit a fingerprint card may file, or

cause to be filed, in lieu of such card: (1)
A legible, accurate and complete
photocopy of a fingerprint card which
has been submitted to the Federal
Bureau of Investigation for identification
and appropriate processing and of each
report, record, and notation made
available by the Federal Bureau of
Investigation with respect to that
fingerprint card if such identification
and processing has been completed
satisfactorily by the Federal Bureau of
Investigation not more than ninety days
prior to the filing with the Commission
or the National Futures Association of
the photocopy; or (2) a statement that
such person’s application for initial
registration in any capacity was granted
within the preceding ninety days:
Provided, That the provisions of
paragraph (a)(2) shall not be available
to any person who, by Commission rule,
regulation, of order, was not required to
file a fingerprint card in connection with
such application for initial registration.

(b) Each photocopy and statement
filed in accordance with the provisions
of paragraph (a)(1) or (a)(2) of this
section must be signed and dated. Such
signature shall constitute a certification
by that individual that the photocopy or
statement is accurate and complete and
must be made by:

(1) With respect to the fingerprints of
an associated person: An officer, if the
sponsor i a corporation, a general
partner, if a partnership, or the sole
proprietor, if a sole proprietorship;

(2) With respect to fingerprints of a
floor broker: The applicant for
registration: or

(3) With respect to the fingerprints of
a principal: An officer, if the futures
commission merchant, commodity
trading advisor, commodity pool
operator, or introducing broker with
which the principal will be affiliated is a
corporation, a general partner, if a
partnership, or the sole proprietor, if a
gole proprietorship.

29, Section 3.30 js revised to read as
follows:

§3.30 Current address for purpose of
delivery of communications from the
Commission.

The address of each registrant,
applicant for registration and principal,
as submitted on the application for
registration (Form 7-R or Form 8-R) or
as submitted on the biographical
supplement (Form 8-R) shall be deemed
to be the address for delivery to the
registrant, applicant or principal of any
communications from the Commission,
including any summons, complaint,
reparation claim, order, subpoena,
special call, request for information,
notice, and other written documents or

correspondence, unless the registrant,
applicant or principal specifies another
address for this purpose: Provided, That
the Commission may address any
correspondence relating to a
biographical supplement submitted for
or on behalf of a principal to the futures
commission merchant, commodity
trading advisor, commodity pool
operator, or introducing broker with
which the principal is affiliated and may
address any correspondence relating to
the registration of an associated person
to the futures commission merchant,
commodity trading advisor, commodity
pool operator, or introducing broker
with which the associated person or the
applicant for registration is or will be
associated as an associated person.
Each registrant, while registered, and
each principal, while affiliated with a
registrant, must keep current the
address on the application for
registration, biographical supplement, or
other address filed with the Commission
or with the National Futures Association
for the purpose of receiving
communications from the Commissior(.
An order of default or other appropriate
relief may be entered in any proceeding,
including a reparation proceeding
commenced while the registrant is
registered or within two years
thereafter, for failure to file a required
response to any communication sent to
the latest such address filed with the
Commission or with the National
Futures Association.

30. Section 3.31 is amended by
revising paragraphs (&), (b), (c}(1), and
(c)(2) to read as follows:

§ 3.31 Deficiencles, Insccuracies, and
changes, to be reported.

(a) Each applicant or registrant as a
futures commission merchant,
commoadity trading advisor, commodity
pool operator, or introducing broker
must, in accordance with the
instructions thereto, promptly correct
any deficiency or inaccuracy in Form 7-
R or Schedules A, B or C of Form 7-R
which no longer renders accurate and
current the information contained
therein. Each such correction must be
made on Form 3-R and must be
prepared and filed in accordance with
the instructions thereto.

(b) Each applicant or registrant as a
floor broker or associated person and
each principal of a futures commission
merchant, commodity trading advisor,
commodity pool operator, or introducing
broker must, in accordance with the
instructions thereto, promptly correct
any deficiency or inaccuracy in the
Form 8-R or supplemental statement
therto which no longer renders accurate
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and current the information contained in
the Form 8-R or supplemental
statement. Each such correction must be
made on Form 3-R and must be
prepared and filed in accordance with
the instructions thereto.

(c)(1) After the filing of a Form 8-R, a
Certificate of Special Registration (Form
8-S), or a Form 3-R by or on behalf of
any person for the purpose of permitting
that person to be an associated person
of a futures commission merchant,
commodity trading advisor, commodity
pool operator, or introducing broker,
that futures commission merchant,
commodity trading advisor, commodity
pool operator, or introducing broker
must, within twenty days after the
occurrence of either of the following, file
a notice thereof with the Commission or,
in the case of an introducing broker,
with the National Futures Association,
indicating: (i) The failure of that person
to become associated with the futures
commission merchant, commodity
trading advisor, commodity pool
operator, or introducing broker, and the
reasons therefor; or (ii) the termination
of the association of the associated
person with the futures commission
merchant, commodity trading advisor,
commaodity pool operator or introducing
broker, and the reasons therefor.

(2)(i) Each person registered as, or
applying for registration as, a futures
commission merchant, commodity
trading advisor, or commodity pool
operator must, within twenty days after
the termination of the affiliation of a
principal with the registrant or
applicant, file a notice thereof with the
Commission.

(if) Each person registered as, or
applying for registration as, an
introducing broker must, within twenty
days after the termination of the
affiliation of a principal with the
registrant or applicant, file a notice
thereof with the National Futures
Association.

81. Section 3.32 is amended by
revising paragraph (&) to read as
follows:

§3.32 Changes requiring new registration.

A new registration is required in the
event of a change:

(a) In the name of the registrant if the
registrant is a futures commission
merchant, commodity trading advisor,
commodity pool operatar, or introducing
broker;

32. Section 3.33 is amended by
revising paragraphs (b)(7)(iv) and
(b)(7)(v). by adding paragraph (b)(7)(vi),

and by revising paragraph (c) to read as
follows:
§3.33 Withdrawal from registration.

lb) L

(7) .

(iv) In the case of a commodity pool
operator, that all interests in, and assets
of, any commodity pool have been
redeemed, distributed, or transferred, on
behalf of the participants therein, and
that there are no obligations to such
participants outstanding;

(v) The nature and extent of any
pending customer, option customer or
commodity pool participant claims
against the registrant, and, to the best of
the registrant's knowledge and belief,
the nature and extent of any anticipated
or threatened customer, option customer
or commodity pool participant claims
against the registrant; and

(vi) In the case of a futures
commission merchant which is a party
to a guarantee agreement, that all such
agreements have been or will be
terminated in accordance with the
provisions of § 1.10(j) of this chapter not
more than thirty days after the filing of
the request for withdrawal from
registration.

(c) Where a futures commission
merchant or an introducing broker
which is not operating pursuant to a
guarantee agreement is requesting
withdrawal from registration in that
capacity and the basis for withdrawal
under paragraph (a)(1) of this section is
that it has ceased engaging in activities
requiring registration, the request for
withdrawal must be accompanied by a
form 1-FR which contains the
information specified in § 1.10(d)(1) of
this chapter as of a date not more than
30 days prior to the date of the
withdrawal request: Provided, however,
That if such registrant is also registered
with the Securities and Exchange
Commission as a securities broker or
dealer, it may file a copy of its Financial
and Operational Combined Uniform
Single Report under the Securities
Exchange Act of 1934, Part Il or Part I1A
(in accordance with § 1.10(h) of this
chapter), in lieu of form 1-FR: And,
provided further, That if such
introducing broker is also a country
elevator, it may file a copy of a financial
report prepared by a grain commission
firm (in accordance with § 1.10(i) of this
chapter), in lieu of form 1-FR. Any
financial report submitted pursuant to
this paragraph {c) must contain the
information specified in § 1.10{d){1) of
this chapter as of a date not more than
30 days prior to the date of the
withdrawal request.

PART 4—COMMODITY POOL
OPERATORS AND COMMODITY
TRADING ADVISORS

33. Section 4.14 is amended by
revising paragraphs (a)(4) and (a)(5) and
by adding paragraph (a)(6) to read as
follows;

§ 4.14 Exemption from registration as a
commodity trading advisor.

(&) A person is not required to register
under the Act as a commodity trading
advisor if:

(4) It is registered under the Act asa
commodity pool operator and the
person's commodity trading advice is
directed solely to, and for the sole use
of, the pool or pools for which it is so
registered;

(5) It is exempt from registration as a
commodity pool operator and the
person's commodity trading advice is
directed solely to, and for the sole use
of, the pool or pools for which it is so
exempt; or

(6) It is registered under the Act as an
introducing broker and the person's
trading advice is solely in connection
with its business as an introducing
broker.

34. Section 4.21 is amended by
revising paragraphs (a){1)(vii),
(a)(3)(1)(E). (a)(3)(i)(F). by adding
paragraphs (a)(3)(i)(G) and (a)(3)(i)(H)
by revising the concluding paragraph of
paragraph (a)(3)(i), paragraphs
(a)(13)(i}(E) and (a)(18)(i){F), and by
adding paragraphs (a){13}(i)(G) and
(a)(18)(i){H) to read as follows:

§4.21 Disclosure to prospective pool
participants.

(a, @ A9

(1) L I

(vii) If known, the name of the futures
commission merchant through which the
pool will execute its trades and, if
applicable, the introducing broker
through which the pool will introduce its
trades to the futures commission
merchant; and

(3) » - -

(i) L I

(E} Any futures commission merchant
through which the pool's trades will be
executed;

(F) Any principal of the futures
commission merchant;

(G) Any introducing broker through
which the poo! will introduce its trades
to the futures commission merchant: or

(H) Any principal of the introducing
broker.
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Included in the description of such
conflict shall be any arrangement
whereby the commodity pool operator,
commodity trading advisor, or the
principals thereof may benefit, directly
or indirectly, from the maintenance of
the pool's account with the futures
commission merchant or from the
introduction of the pool's account to a
futures commission merchant by an
introducing broker.

( 13) .- "

(l) .

(E) The pool's futures commission
merchant;

(F) Any principal of the pool's futures
commission merchant;

(G) The pool's introducing broker, if
applicable; and

(H) Any principal of the pool's
introducing broker.

35. Section 4.23 is amended by
revising paragraphs (&)(1) and [b)(1) to
read as follows:

§423 Recordkeeping.

{“) ..

(1) An itemized daily record of each
commodity interest transaction of the
pool, showing the transaction date,
quantity, commodity interest, and, as
applicable, price or premium, delivery
month or expiration date, whether a put
or a call, strike price, underlying
contract for future delivery or
underlying physical, the futures
ctommission merchant carrying the
account and the introducing broker, if
any, whether the commodity interest
was purchased, sold, exercised, or
expired, and the gain or loss realized.

(t)) . . -

(1) An itemized daily record of each
commodity interest transaction of the
commodity pool operator and each
principal thereof, showing the
Iransaction date, quantity, commodity
interest, and, as applicable, price or
premium, delivery month or expiration
date, whether a put or a call, strike
price, underlying contract for future
t‘!u:wery or underlying physical, the
‘Wlures commission merchant carrying
!he account and the introducing broker,
' any whether the commodity interest
was purchased, sold, exercised, or
‘.'\inred. and the gain or loss realized.

36. Section 4.31 is amended by
fevising paragraphs (a)(1){iv),
(@)(5)(i){C), (a)(S)(i)(D), the concluding
Paragraph of paragraph (a)(5)(i).
paragraphs (a)(7)(i)(C). and (a)(7)(i){D),
“nd by adding paragraphs (a)(7)(i)(E)
&nd (a)(7){i)(F) to read as follows:

§4.31 Disclosure to progpective clients,

(8) e Ay L

(1) D

(iv)(A) The name of the futures
commission merchant with which the
commodity trading advisor will require
the client to maintain its account or, if
the client is free to choose the futures
commission merchant with which it will
maintain its account, the commodity
trading advisor must make a statement
to that effect; and

(B} The name of the introducing
broker through which the commodity
trading advisor will require the client to
introduce its account or, if the client is
free to choose the introducing broker
through which it will introduce its
account, the commodity trading advisor
mu&st make a statement to that effect;
an

(5) L I

(i) . .

(C) Any futures commission merchant
with which the client will be required to
maintain its commodity interest account
and any principal of the futures
commission merchant; or

(D) Any introducing broker through
which the client will be required to
introduce its account to a futures
commission merchant and any principal
of the introducing broker.

Included in the description of such
conflict shall be any arrangement
whereby the trading advisor or any
principal thereof may benefit, directly or
indirectly, from the maintenance of the
client's commodity interest account with
a futures commission merchant or the
introduction of that account through an
introducing broker.

('7] .. .
l . »

(C) The futures commission merchant
with which the client will be required to
maintain its commodity interest account;

(D) Any principal of the futures
commission merchant;

(E) The introducing broker through
which the client will be required to
introduce its account to the futures
commission merchant; and

(F) Any principal of the introducing
broker.

37. Section 4.32 is amended by
revising paragraph (b)(1) to read as
follows:

§4.32 Recordkeeping.

(b) . ..

(1) An itemized daily recard of each
commodity interest transaction of the
commeodity trading advisor, showing the

transaction date, quantity, commodity
interest, and, as applicable, price or
premium, delivery month or expiration
date, whether a put or a call, strike
price, underlying contract for future
delivery or underlying physical, the
futures commission merchant carrying
the account and the introducing broker,
if any, whether the commodity interest
was purchased, sold, exercised, or
expired, and the gain or loss realized.

PART 10—RULES OF PRACTICE

Subpart A—General Provisions

38. Section 10.1 is amended by
revising paragraph (a) to read as
follows:

§ 10.1 Scope and applicability of rules of
practice.

These rules of practice are generally
applicable to adjudicatory proceedings
before the Commodity Futures Trading
Commission under the Commodity
Exchange Act. These include
proceedings for:

(a) Denial, suspension, or revocation
of registration in any capacity under the
Act pursuant to Sections 6(b) and 8a of
the Act, 7 U.S.C. 9, 12a, or denial,
suspension, or revocation of designation
as a contract market pursuant to
sections 6 and 6(a) of the Act, 7 US.C. 8;

PART 15—REPORTS—GENERAL
PROVISIONS

39. Section 15.00 is amended by
revising paragraph (f) to read as follows:

§15.00 Definitions.

(f) “Customer trading program" means
any system of trading offered,
sponsored, promoted, managed or in any
other way supported by, or affiliated
with, a futures commission merchant, an
introducing broker, a commodity trading
advisor, a commodity pool operator, or
other trader, or any of its officers,
partners or employees, and which by
agreement, recommendations advice or
otherwise directly or indirectly controls
trading done and positions held by any
other person. The term includes, but is
not limited to, arrangements where a
program participant enters into an
expressed or implied agreement not
obtained from other customers and
makes a minimum deposit in excess of
that required of other customers for the
purpose of receiving specific advice or
recommendations which are not made
available to other customers. The term
includes any program which is of the
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character of, or is commonly known to
the trade as, 2 managed account, guided
account, discretionary account,
commodity pool or partnership account.

40. Section 15.05 is amended by
revising paragraphs (b), (c), and (d) to
read as follows:

§15.05 Designation of a futures
commission merchant or introducing
broker to be the agent of foreign brokers,
customers of a foreign broker, and foreign
traders.

. . - - .

(b) Any futures commission merchant
who makes or causes to be made any
futures contract or option contract for
the account of any foreign broker or
foreign trader, and any introducing
broker who introduces such an account
to a futures commission merchant, shall
thereupon be deemed to be the agent of
the foreign broker or the foreign trader
for purposes of accepting delivery and
service of any communication issued by
or on behalf of the Commission to the
foreign broker or the foreign trader with
respect to any futures or option
contracts which are or have been
maintained in such accounts carried by
the futures commission merchant. In the
case of a futures commission merchant
who makes or causes to be made any
futures or option contract for the
account of a foreign broker, the futures
commission merchant and the
introducing broker, if any, shall also be
the agent of the customers of the foreign
broker {including any customer who is
also a foreign broker and its customers)
who have positions in the foreign
broker’s futures or option contract
account carried by the futures
commission merchant for purposes of
accepting delivery and service of any
communication issued by or on behalf of
the Commission to the customer with
respect to any futures or opticn
contracts which are or have been
maintained in such accounts carried by
the futures commission merchant.
Service or delivery of any
communication issued by or on behalf of
the Commission to a fulures commission
merchant or to an introducing broker
pursuant to such agency shall constitute
valid and effective service or delivery
upon the foreign broker, a customer of
the foreign broker or the foreign trader,
A futures commission merchant or an
introducing broker who has been served
with, or to whom there has been
delivered, a communication issued by or
on behalf of the Commission to a foreign
broker, a customer of the foreign broker
or the foreign trader shall transmit the
communication promptly and in a
manner which is reasonable under the

circumstances, or in @ manner specified
by the Commission in the
communication, to the foreign broker, a
customer of the foreign broker or the
foreign trader.

(c) It gshall be unlawful for any futures
commission merchant and for any
introducing broker to open or cause to
be opened a futures or options contract
account for, or to effect or cause to be
effected transactions in futures
contracts or option contracts for an
existing account of, a foreign broker or
foreign trader unless the futures
commission merchant or introducing
broker informs the foreign broker or
foreign trader prior thereto, in any
reasonable manner which the futures
commission merchant or introducing
broker deems to be appropriate, of the
requirements of this section.

(d) The requirements of paragraphs
(b) and (c) of this section shall not apply
to any accoun! carried by a futures
commission merchant or introduced by
an introducing broker if the foreign
broker, customer of a foreign broker, or
foreign trader for whose benefit such
account is carried or introduced has
duly executed and maintains in effect a
written agency agreement in compliance
with this paragraph with a person
domiciled in the United States and has
provided a copy of the agreement to the
futures commission merchant and to the
introducing broker, if any, prior to the
opening of an account, or placing orders
for transactions in futures contracts or
option contracts of an existing account,
with the futures commission merchant
or introducing broker. This agreement
must authorize the person domiciled in
the United States to serve as the agent
of the foreign broker and customers of
the foreign broker or the foreign trader
for purposes of accepting delivery and
service of all communications issued by
or on behalf of the Commission to the
foreign broker, customers of the foreign
broker, or foreign trader and must
provide an address in the United States
where the agent will accept delivery and
service of communications from the
Commission. This agreement must be
filed with the Commission by the futures
commission merchant or introducing
broker prior to the opening of an
account for the foreign broker or foreign
trader or the effecting of & transaction in
futures or option contracts for an
existing account of a foreign broker or
foreign trader. Unless otherwise
specified by the Commission, the
agreements required to be filed with the
Commission shall be filed with the
Secretary of the Commission at 2033 K
Street NW,, Washington, D.C. 20581. A
foreign broker, customer of a foreign

broker, or foreign trader shall notify the
Commission immediately if the written
agency agreement is terminated,
revoked or is otherwise no longer in
effect. If a futures commission merchant
carrying, or an introducing broker
introducing, an account for a foreign
broker or foreign trader knows or should
know that the agreement has expired,
has been terminated or is otherwise no
longer in effect, the futures commission
merchant or introducing broker shall
notify the Secretary of the Commission
immediately. If the written agency
agreement expires, terminates or is nol
in effect, the futures commission
merchant, introducing broker, and the
foreign broker, customers of the foreign
broker, or foreign trader are subject to
the provisions of paragraphs (b) and (c]
of this section.

PART 17—REPORTS BY FUTURES
COMMISSION MERCHANTS,
MEMBERS OF CONTRACT MARKETS
AND FOREIGN BROKERS

41. Section 17.01 is amended by
revising paragraph (b)(12) to read as
follows:

§17.01 Special account designation and
identification.

(b) Lol 21 )

(12) The name and business telephone
number of the associated person of the
futures commission merchant who has
solicited and is responsible for the
account or, in the case of an introduced
account, the name and business
telephone number of the introducing
broker which introduced the account.

PART 18—REPORTS BY TRADERS

42. Section 18.04 is amended by
revising paragraph (a)(7) to read as
follows:

§18.04 Statement of reporting trader.

- » - » .

(ﬂ) .

{7) The names and locations of all
futures commission merchants,
introducing brokers, and foreign brokers
through whom accounts owned or
controlled by the reporting trader are
carried or introduced at the time of filing
a Form 40, if such accounts are carried
through more than one futures
commission merchant or foreign broker
or carried through more than one offic
of the same futures commission
merchant or foreign broker, or :
introduced by more than one introducing
broker clearing accounts through the
same futures commission merchant, and
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the name-of the reporting trader's
account executive at each firm or office
of the firm.

43. Part 21 is retitled to read as
follows:

PART 21—SPECIAL CALLS

44. Section 21,01 is revised to read as
follows:

§21.01 Special calis for information on
controlled accounts from futures
commission merchants and introducing
brokers.

Upon call by the Commission, each
futures commission merchant and
introducing broker shall file with the
Commission the names and addresses of
all persons who, by power of attorney or
otherwise, exercise trading control over
any customer’s account in commodity
futures on contract markets.

45. Section 21.02 is amended by
revising the introductory paragraph and
peragraphs (a), (b), and (f) to read as

follows:

§21.02 Special calls for information on
open contracts in accounts carried or
introduced by futures commission
merchants, members of contract markets,
Introducing brokers, and foreign brokers.

Upon special call by the Commission
for information relating to futures and/
or option positions held or introduced on
the dates specified in the call, each
futures commission merchant, member
of a contract market, introducing broker,
or foreign broker, and, in addition, for
options information, each contract
market, shall furnish to the Commission
the following information concerning
accounts of traders owning or
controlling such futures and/or option
positions as may be specified in the call:

[4) The name and address of the
person for whom each account is
introduced or carried; ‘

(b) The principal business or
O¢Cupation of the person for whom each
account is introduced or carried, as
Specified in the call:

. . . .

(1) The number of open futures and/or
Oplion positions introduced or carried in

't;azh account, as specified in the call;
Al

46. Section 21.03 is amended by
1eVising paragraphs (a), (b), the
ntroductory paragraph of (e), the
'Nrn‘d}m(ow paragraphs of (e)(1).
};}}é;(vll (e){1)(v), and (f) to read as

§21.03 Selected special calis—duties of
foreign brokers, domestic and foreign
traders, futures commission merchants,
Introducing brokers, and contract markets.

(a) For purposes of this section, the
term “accounts of a futures commission
merchant or foreign broker"” means all
open contracts and transactions in
futures and options on the records of the
futures commission merchant or foreign
broker; the term “beneficial interest"
means having or sharing in any rights,
obligations or financial interest in any
futures or options account; the term
“customer" means any futures
commission merchant, introducing
broker, foreign broker, or trader for
whom a futures commission merchant
makes or causes to be made a futures or
options contract. Paragraphs (), (g) and
(h) of this section shall not apply to any
futures commission merchant or
customer whose books and records are
{)}mn at all times to inspection in the

nited States by any representative of
the Commission.

(b) It shall be unlawful for a futures
commission merchant to open a futures
or options account or to effect
transactions in futures or options
contracts for an existing account, or for
an introducing broker to introduce such
an account, for any customer for whom
the futures commission merchant or
introducing broker is required to provide
the explanation provided for in
§ 15.05(c) of this chapter until the futures
commission merchant or introducing
broker has explained fully to the
customer, in any manner the futures
commission merchant or introducing
broker deems appropriate, the
provisions of this section,

(e) The futures commission merchant,
introducing broker, or customer to whom
the special call is issued must provides
to the Commission the information
specified below for the commodity,
contract market, and delivery months or
oplion expiration dates named in the
call. Such information shall be filed at
the place and within the time specified
by the Commission.

(1) For each account of a futures
commission merchant, introducing
broker, or foreign broker, including
those accounts in the name of the
futures commission merchant or foreign
broker, on the dates specified in the call
issued pursuant to this section, a futures
commission merchant, introducing
broker, or foreign broker shall provide
the Commission with the following
information:

(i) The name and address of the
person in whose name the account is
carried or introduced and, if the person
is not an individual, the name of the

individual to eontact regarding the
account;

(v) For the accounts which are not
carried for and in the name of another
futures commission merchant,
introducing broker, or foreign broker, the
name and address of any other person
who controls the trading of the account,
and the name and address of any person
who has a ten percent or more
beneficial interest in the account,

(f) If the Commission has reason to
believe that a futures commission
merchant or customer has not responded
as required to a call made pursuant to
this section, the Commission in writing
may inform the contract market
specified in the call and that contract
market shall prohibit the execution of,
and no futures commission merchant,
introducing broker, or foreign broker
shall accept an order for, trades on the
contract market and in the months or
expiration dates specified in the call for
or on behalf of the futures commission
merchant or customer named in the call,
unless such trades offset existing open
contracts of such futures commission
merchant or customer.

PART 33—REGULATION OF
DOMESTIC EXCHANGE-TRADED
COMMODITY OPTION TRANSACTIONS

47. Section 33,3 is amended by
revising paragraphs (b){1)(i)(B) and
(b)(1)(ii), by adding paragraph (b)(1)(iii),
and by revising paragraph {b)(2) to read
as follows:

§33.3 Unlawful commodity option
transactions.

(b) L

(-l] -9 @

(i) .- "

(B) Is a member of a futures
association registered under Section 17
of the Act which has adopted rules
which the Commission has approved
under Section 17(j) of the Act and, in
addition to the requirements of that
Section, has determined to provide for
the regulation of the commodity option
related activity of its member futures
commission merchants in a manner
equivalent to that required of contract
markets under these regulations: or

(i) Registered as an introducing
broker under the Act, and either;

(A) Is a member of a futures
association registered under Section 17
of the Act which has adopted rules
which the Commission has approved
under Section 17(j) of the Act. oris a
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member of a contract market which has
adopted rules which the Commission
has approved under Section 5a(12) of
the Act, and which, in addition to the
requirements of those Sections, has
determined to provide for the regulation
of the commodity option related activity
of its member introducing brokers in a
manner equivalent to that required of
contract markets with respect to their
member futures commission merchants
under these regulations; or

(B) Is operating pursuant to a
guarantee agreement, and the futures
commission merchant which has signed
such agreement is'a member of a self-
regulatory organization that has adopted
rules which the Commission has
approved that provide for the regulation
of the commodity option related activity
of the introducing broker in a manner
equivalent to that required of contract
markets with respect to their member
futures commission merchants under
these regulations; or

(iii) An individual registered as an
associated person of a specified person
registered as a futures commission
merchant or as an introducing broker
under the Act who meets the
requirements of paragraph (b)(1)(i) or
(b)(1)(ii), respectively, of this section,
and such registration shall not have
expired, been suspended (and the period
of suspension has not expired) or been
revoked.

(2) Any person registered or required
to be registered as a futures commission
merchant or as an introducing broker
under the Act to permit another person
to become or remain associated with
such person as a partner, officer,
employee, agent or representative (or in
any status or position involving similar
functions) in any capacity involving the
solicitation or acceptance of an order
from an option customer (other than in a
clerical capacity) for any commodity
option transaction, or the supervision of
any person or persons so engaged, if
such person knows or should have
known that such other person is or was
not registered as required by this Part or
that such registration has expired, been
suspended {and the period of suspension
has not expired) or been revoked.

48. Section 3.4 is amended by revising
paragraph (b)(4)(ii) to read as follows:

§33.4 Designation as a contract market
for the trading of commodity options.

(b) ..

(4) L

(ii) Make and retain a record of the
date the complaint was received, the
associated person who serviced, or the
introducing broker who introduced, the

account, a general description of the
matter complained of, and what, if any,
action was taken by the futures
commission merchant in regard to the
complaint; and

49. Section 33.7 is amended by
revising paragraph (a), the introductory
paragraph of paragraph (b), and
paragraphs (b)(2), (b)(2)(iii), (b)(2)(iv),
(b){2)(vil), (c). (e); (f) and (g) to read as
follows:

- §33.7 Disclosure.

(&) No futures commission merchant
or, in the case of an introduced account,
no introducing broker may open or
cause the opening of a commodity
option account for an option customer
unless the futures commission merchant
or introducing broker (1) furnishes the
option customer with a separate written
disclosure statment as set forth in this
section and (2) receives from the option
customer an acknowledgment signed
and dated by the option customer that
he received and understood the
disclosure statement. The disclosure
statement and the acknowledgment
shall be retained by the futures
commission merchant or the introducing
broker in accordance with §1.31 of this
chapter. The disclosure statement must
be as set forth in paragraph (b) of this
section, double spaced (except for
paragraphs (b)(2)(i) through [b){2)(viii)
under “"Description of Commodity
Options" which may be single spaced),
typed or printed in type of not less than
10-point size, and, where indicated, in
all capital letters.

{b) The disclosure statement must
read as follows:

OPTIONS DISCLOSURE STATEMENT

BECAUSE OF THE VOLATILE NATURE
OF THE COMMODITIES MARKETS, THE
PURCHASE AND GRANTING OF
COMMODITY OPTIONS INVOLVE A HIGH
DEGREE OF RISK. COMMODITY OPTION
TRANSACTIONS ARE NOT SUITABLE FOR
MANY MEMBERS OF THE PUBLIC. SUCH
TRANSACTIONS SHOULD BE ENTERED
INTO ONLY BY PERSONS WHO HAVE
READ AND UNDERSTOOD THIS
DISCLOSURE STATEMENT AND WHO
UNDERSTAND THE NATURE AND EXTENT
OF THEIR RIGHTS AND OBLIGATIONS
AND OF THE RISKS INVOLVED IN THE
OPTION TRANSACTIONS COVERED BY
THIS DISCLOSURE STATEMENT.

BOTH THE PURCHASER AND THE
GRANTOR SHOULD KNOW WHETHER
THE PARTICULAR OPTION IN WHICH
THEY CONTEMPLATE TRADING IS AN
OPTION WHICH, IF EXERCISED, RESULTS
IN THE ESTABLISHMENT OF A FUTURES
CONTRACT (AN "OPTION ON A FUTURES
CONTRACT") OR RESULTS IN THE
MAKING OR TAKING OF DELIVERY OF
THE ACTUAL COMMODITY UNDERLYING

THE OPTION (AN "OPTION ON A
PHYSICAL COMMODITY"). BOTH THE
PURCHASER AND THE GRANTOR OF AN
OPTION ON A PHYSICAL COMMODITY
SHOULD BE AWARE THAT, IN CERTAIN
CASES, THE DELIVERY OF THE ACTUAL
COMMODITY UNDERLYING THE OPTION
MAY NOT BE REQUIRED AND THAT, I¥
THE OPTION IS EXERCISED, THE
OBLIGATIONS OF THE PURCHASER AND
GRANTOR WILL BE SETTLED IN CASH

A PERSON SHOULD NOT PURCHASE
ANY COMMODITY OPTION UNLESS HE 1S
ABLE TO SUSTAIN A TOTAL LOSS OF THE
PREMIUM AND TRANSACTION COSTS OF
PURCHASING THE OPTION, A PERSON
SHOULD NOT GRANT ANY COMMODITY
OPTION UNLESS HE IS ABLE TO MEET
ADDITIONAL CALLS FOR MARGIN WHEN
THE MARKET MOVES AGAINST HIS
POSITION AND, IN SUCH
CIRCUMSTANCES, TO SUSTAIN A VERY
LARGE FINANCIAL LOSS,

A PERSON WHO PURCHASES AN
OPTION SHOULD BE AWARE THAT IN
ORDER TO REALIZE ANY VALUE FROM
THE OPTION, IT WILL BE NECESSARY
EITHER TO OFFSET THE OFTION
POSITION OR TO EXERCISE THE OPTION
IF AN OPTION PURCHASER DOES NOT
UNDERSTAND HOW TO OFFSET OR
EXERCISE AN OPTION, THE PURCHASER
SHOULD REQUEST AN EXPLANATION
FROM THE FUTURES COMMISSION
MERCHANT OR THE INTRODUCING
BROKER. CUSTOMERS SHOULD BE
AWARE THAT IN A NUMBER OF
CIRCUMSTANCES, SOME OF WHICH WILL
BE DESCRIBED IN THIS DISCLOSURE
STATEMENT, IT MAY BE DIFFICULT OR
IMPOSSIBLE TO OFFSET AN EXISTING
OPTION POSITION ON AN EXCHANGE.

THE COMMODITY FUTURES TRADING
COMMISSION REQUIRES THAT ALL
CUSTOMERS RECEIVE AND
ACKNOWLEDGE RECEIPT OF A COPY OF
THIS DISCLOSURE STATEMENT BUT
DOES NOT INTEND THIS STATEMENT AS
A RECOMMENDATION OR
ENDORSEMENT OF EXCHANGE-TRADED
COMMODITY OPTIONS.

Cantents of Disclosure Statement

1. Some of the risks of option trading
2, Description of commodity options

3. The mechanics of option trading

4. Margin requirements

5. Profit potential of an option position
6. Deep-out-of-the-money options

7. Glossary of terms

(2) Description of commodity options.
Prior to entering into any transaction
involving a commodity option, an
individual should thoroughly understand
the nature and type of option and the
underlying futures contract or
underlying physical commodity
involved. The futures commission
merchant or the introducing broker is
required to provide, and the individus!
contemplating an option transaction
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should obtain, a description of the
following:

(iii) The procedure for exercise of the
option contract, including the expiration
date and latest time on that date for
exercise, (The latest time on an
expiration date when an option may be
exercised may vary; therefore, option
market participants should ascertain
from their futures commission merchant
or their introducing broker the latest
time the firm accepts exercise
instructions with respect to a particular
option.);

(iv) A description of the purchase
price of the option including the
premium, commissions, costs, fees and
other charges. (Since commissions and
other charges may vary widely among
futures commission merchants and
among introducing brokers, option
customers may find it advisable to
consult more than one firm when
opening an option account.);

. » . » »

(vii) A clear explanation and
understanding of any clauses in the
option contract and of any items
included in the option contract explicitly
or by reference which might affect the
customer’s obligations under the
contract. This would include any policy
of the futures commission merchant or
the introducing broker or rule of the
exchange on which the option is traded
that might affect the customer’s ability
o fulfill the option contract or to offset
{he option position in & closing purchase
or closing sale transaction (for example,
due 1o unforeseen circumstances that
reéquire suspension or termination of
trading); and

(] Prior to the entry of the first
tommodity option transaction for the
dccount of an option customer, a futures
tommission merchant or an introducing
broker, or the person soliciting or
accepting the order therefor, must
Provide an option customer with all of
"¢ information required under the
disclosure statement: Provided, The

‘mitations, if any, on the transfer of an
“Plion customer's account to a futures
rommission merchant other than the one
through whom the commodity option
ransactions are to be executed must be
Provided in writing; Provided further,
That the futures commission merchant
of the introducing broker, or the person
soliciting or accepting the order
therefore, must provide current
Il“.furmuzion to an option customer if the
wformation provided previously has
tcome inaccurate,

(e) A futures commission merchant
and an introducing broker must
establish the necessary procedures and
supervision to ensure compliance with
the requirements of this section.

(f) This section does not relieve a
futures commission merchant or an
introducing broker from any obligation
under the Act or the regulations
thereunder, including the obligation to
disclose all material information to
existing or prospective option customers
even if the information is not
specifically required by this section.

(8) For purposes of this section,
neither a futures commission merchant
nor an introducing broker shall be
deemed to be an option customer.

50. Section 33.8 is revised to read as
follows:

§33.8 Promotional material.

Each futures commission merchant
and each introducing broker shall retain,
in accordance with § 1.31 of this
chapter, all promotional material it
provides, directly or indirectly, to option
customers as well as the true source of
authority for the information contained
therein.

PART 145—COMMISSION RECORDS
AND INFORMATION

51. Section 145.5 is amended by
adding paragraphs (d)(1){i)(D) and
(d)(1)(i)(E) to read as follows:

§ 1455 Nonpublic matters.

‘d) L

(“ L

(i) ..

(D) The following portions, and
footnote disclosures thereof, of the
Financial and Operational Combined
Uniform Single Report under the
Securities and Exchange Act of 1934,
Part IIA, filed pursuant to § 1.10(h) of
this chapter, if the procedure set forth in
§ 1.10(g) of this chapter is followed: the
Statement of Income (Loss), the
Statement of Changes in Financial
Position, the Statement denoted
"Exemptive Provision Under (SEC) Rule
15¢3-3," the Statement of Ownership
Equity and Subordinated Liabilities
maturing or proposed to be withdrawn
within the next six months and accruals
which have not been deducted in the
computation of Net Capital, the
Statement of Changes in Ownership
Equity, the Statement of Changes in
Liabilities Subordinated to the Claims of
General Creditors, and the accountant's
report on material inadequacies filed
under § 1.16(c)(5) of this chapter;

(E) The following portions, and
footnote disclosures thereof, of the

financial report filed pursuant to

§ 1.10(i) of this chapter, if the procedure
set forth in § 1.10(g) of this chapter is
followed: All information except for the
balance sheet, the grain commission
firm’s opinion, and the statement of the
computation of the minimum capital
requirements pursuant to § 1.17 of this
chapter;

PART 147—OPEN COMMISSION
MEETINGS

52. Section 147.3 is amended by
adding paragraphs (b)(4)(i)(A)(<) and
(b)(4)(i)(A)(5) to read as follows:

§ 147.3 General requirement of open
meetings; grounds upon which meetings
may be closed.

[b] L

(4) LA

(i) L

(A) L

(4) The following portions, and
footnote disclosures thereof, of the
Financial and Operational Combined
Uniform Single Report under the
Securities and Exchange Act of 1934,
Part 1A, filed pursuant to § 1.10(h) of
this chapter, if the procedure set forth in
§ 1.10(g) of this chapter is followed: the
Statement of Income (Loss), the
Statement of Changes in Financial
Position, the Statement denoted
“Exemptive Provision Under (SEC) Rule
15c3-3," the Statement of Ownership
Equity and Subordinated Liabilities
maturing or proposed to be withdrawn
within the next six months and accruals
which have not been deducted in the
computation of Net Capital, the
Statement of Changes in Ownership
Equity, the Statement of Changes in
Liabilities Subordinated to the Claims of
General Creditors, and the accountant's
report on material inadequacies filed
under § 1.16{c}(5) of this chapter;

(3) The following portions, and
footnote disclosures thereof, of the
financial report filed pursuant to
§ 1.10(i) of this chapter, if the procedure
set forth in § 1.10(g) of this chapter is
followed: all information except for the
balance sheet, the grain commission
firm's opinion, and the statement of the
computation of the minimum capital
requirements pursuant to § 1.17 of this
chapter;

PART 155—TRADING STANDARDS

53. Section 155.1 is revised to read as
follows:
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§ 155.1 Definitions.

For purposes of this part, the term
"affiliated person” of a futures
commission merchant or of an
introducing broker means any general
partner, officer, director, owner of more
than ten percent of the equity interest,
associated person or employee of the
futures commission merchant or of the
introducing broker, and any relative or
spouse of any of the foregoing persons,
or any relative of such spouse, who
shares the same home as any of the
foregoing persons.

54. Section 155.3 is amended by
revising paragraphs (c}(1) and {c)(3) to
read as follows:

§ 1553 Trading standards for futures
commission merchants.

{c) No futures commission merchant
shall knowingly handle the account of
any affiliated person of another futures
commission merchant or of an
introducing broker unless the futures
commission merchant:

(1) Receives written authorization
from a person designated by such other
futures commission merchant or
introducing broker with responsibility
for the surveillance over such account
pursuant to paragraph (a)(2) of this
section or §1554 (a)(2), respectively;

(3) Transmits on a regular basis to
such other futures commission merchant
or introducing broker copies of all
statements for such account and of all
written records prepared upon the
receipt of orders for such account
pursuant to paragraph (c)(2) of this
section.

55. Section 1554 is added to read as
follows:

§ 155.4 Trading standards for Introducing
brokers,

(a) Each introducing broker shall, at a
minimum, establish and enforce internal
rules, procedures and controls to:

{1) Insure, to the extent possible, that
each order received from a customer or
from an option customer which is
executable at or near the market price is
transmitted to the futures commission
merchant carrying the account of the
customer or option customer before any
order in any future or in any commodity
option in the same commodity for any
proprietary account, any other account
in which an affiliated person has an
interest, or any account for which an
affiliated person may originate orders
without the prior specific consent of the
account owner, if the affiliated person
has gained knowledge of the customer's
or option customer's order prior to the

transmission to the floor of the
appropriate contract market of the order
for a proprietary account, an account in
which the affiliated person has an
interest, or an account in which the
affiliated person may originate orders
without the prior specific consent of the
account owner; and

(2) Prevent affiliated persons from
placing orders, directly or indirectly,
with any futures commission merchant
in a manner designed to circumven! the
provisions of paragraph (a)(1) of this
section.

{b) No introducing broker or any of its
affiliated persons shall:

(1) Disclose that an order of another
person is being held by the introducing
broker or any of its affiliated persons,
unless such disclosure is necessary to
the effective execution of such order or
is made at the request of an autorized
representative of the Commission, the
contract market on which such order is
to be executed, or a futures association
registered with the Commission
pursuant to Section 17 of the Act; or

(2) Knowingly take, directly or
indirectly, the otherside of any order of
another person revealed to the
introducing broker or any of its affiliated
persons by reason of their relationship
to such other person, except with such
other person's prior consent and in
conformity with contract market rules
approved by the Commission.

(c) No affiliated person of an
introducing broker shall have an
account, directly or indirectly, with any
futures commission merchant unless:

(1) Such affiliated person receives
written authorization to maintain such
an account from a person designated by
the introducing broker with which such
person is affiliated with responsibility
for the surveillance over such account
pursuant to paragraph (a)(2) of this
section; and

(2) Copies of all statements for such
account and of all written records
prepared by such futures commission
merchant upon receipt of orders for such
account pursuant to § 155.3(c)(2) are
transmitted on a regular basis to the
introducing broker with which such
person is affiliated.

PART 166—CUSTOMER PROTECTION
RULES

56. The authority citation for Part 166
is revised to read as follows:

Authority: 7 U.S.C. 4, 8b, 6¢. 6ig, 6h, 6/, 6o,
12a, and 23.

57. Section 166.2 is revised to read as
follows:

§ 166.2 Authorization to trade,

No futures commission merchant,
introducing broker or any of their
associated persons may directly or
indirectly effect a transaction in a
commodity interest for the account of
any customer unless before the
transaction the customer, or person
designated by the customer to control
the account—

(a) Specifically authorized the futures
commission merchant, introducing
broker or any of their associated
persons to effect the trensaction (a
transaction is “specifically authorized"
if the customer or person designated by
the customer to control the account
specifies (1) the precises commodity
interest to be purchased or sold and (2)
the exact amount of the commodity
interest to be purchased or sold); or

(b) Authorized in writing the futures
commission merchant, introducing
broker or any of their associated
persons to effect transactions in
commodity interests for the account
without the customer’s specific
authorization.

58. Section 166.3 is revised to read as
follows:

§ 166.3 Supervision.

Each Commission registrant, excep!
an associated person who has no
supervisory duties, must diligently
supervise the handling by its partners,
officers, employees and agents {or
persons occupying a similar status or
performing a similar function) of all
commodity interest accounts carried.
operated, advised or introduced by the
registrant and all other activities of its
partners, officers, employees and agents
(or persons occupying a similar status or
performing a similar function) relating (o
its business as a Commission registrant

59. Section 106.4 is added to read &s
follows:

§ 166.4 Branch offices.

Each branch office of each
Commission registrant must use the
name of the firm of which it is a branch
for all purposes, and must hold itself ou!
to the public under such name. The act.
omission or failure of any person acting
for the branch office, within the scope ¢!
his employment or office, shall be
deemed the act, omission or failure of
the Commission registrant as well as 0!
such person.

PART 170—REGISTERED FUTURES
ASSOCIATIONS

80. The authority citation for Part 170
is revised to read as follows:

Authority: 7 U.S.C. 6p, 12a, and 21.
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Subpart A—Standards Governing
Commission Review of Applications
for Registration as a Futures
Association Under Section 17 of the
Act

61, Section 170.2 is revised to read as
follows:

§1702
17(b)2) of the Act).

If it appears to the Commission to be
necessary or appropriate in the public
interest and to carry out the purposes of
Section 17 of the Act, a futures
association may restrict its membership
to individuals registered by the
Commission in a particular capacity or
lo individuals doing business in a
particular geographical region or to
firms having a particular level of capital
assets or which engage in a specified
amount of business per year.

62. Section 17010 is added to read as
follows:

§170.10 Proficlency examinations
(Sections 4p and 17(p) of the Act).

A futures association may prescribe
different training standards and
proficiency examinations for persons
registered in more than one capacity:

rovided, That nothing contained in the
Act or these regulations, including any
exemption from registration for persons
registered in another capacity, shall be
deemed to preclude the establishment of
Iraining standards and a proficiency
examination requirement for functions
performed in such other capacity.

Form 1-FR—|{Amended)

63. Form 1-FR is amended by adding a
Part B which will read as follows (Form
1-FR is not included in the Code of
Federal Regulations);

Guorantee Agreement

In consideration for the introduction of
tustomer and option customer accounts by
("18"), an introducing broker. to (“FCM"), a
'utures commission merchant registered with
the Commission as such, and in satisfaction
( ."?7:? adjusted net capital requirements with
Which the introducing broker otherwise
would have to comply pursuant to
gnmmission Regulation §1.17,17 CFR 117,
the fulures commission merchant guaraniees
periormance by the introducing broker of,
4nd shall be jointly and severally liable for,
:u!nllgnlmnn of the introducing broker
{nder the Commodity Exchange Act, as it
Méy be amended from time to time, and the
f‘“_"ﬁ. regulations and orders which have
ven or may be promulgated thereunder with
,espect to the solicitation of and
““nsactions involving all customer and
".'mf;n Customer accounts of the introducing
J.uxor entered into on or after the effective
“ate of this agreement.

. 3?ns Buarantee agreement shall be
“orceable regardless of the subsequent

restrictions (Section

incorporation, merger or consolidation of
either the futures commission merchant or the
introducing broker, or any change in the
composition, nature, personnel or location of
the futures commission merchant or the
introducing broker.

For purposes of this agreement only, the
futures commission merchant shall be
deemed to be the agent of the introducing
broker upon whom process may be served in
any action or proceeding against the
introducing broker under the Commodity
Exchange Act and the rules, regulations and
orders promulgated thereunder.

The futures commission merchant
acknowledges that at the time of execution of
this guarantee agreement there are not any
conditions precedent, concurrent or
subsequent affecting, impairing or modifying
in any manner the obligations of the futures
commission merchant hereunder, or the
immediate taking effect of this agreement as
the entire agreement of the futures
commission merchant with respect to
guaranteeing the introducing broker’s
obligations as set forth herein to the
Commission and to the introducing broker’s
customers and option customers under the
Commodity Exchange Act.

If this guarantee agreeement is filed in
connection with an application for initial
registration as an introducing broker, this
agreement shall be effective as of the date
registration is granted to the introducing
broker. If this guarantee agreement is filed
other than in connection with an application
for initial registration as an introducing
broker, it shall be effective as of the date
agreed to by the futures commission
merchant and the introducing broker as set
forth below.

This guarantee agreement is binding and is
and shall remain in full force and effect
unless terminated in accordance with the
rules, regulations or orders promulgated by
the Commission with respect to such
terminations. Termination of this agreement
will not affect the liability of the futures
commission merchant with respect to
obligations of the introducing broker incurred
on or before the date this agreement is
terminated,

Dated:

Futures Commission Merchant

By:

Sole Proprietor
General Partner
Chief Financial Officer
Chief Executive Officer
Dated:
Introducing Broker

By:

Sole Proprietor
General Partner
Chief Financial Officer
Chief Executive Officer
Effective date:

Issued inWashington, D.C. on July 29, 1983,
by the Commission.

Jane K. Stuckey,

Secretary of the Commission.
[FR Doc. 83-21008 Filed 5-2-83; #:45 am]
BILLING CODE 6351-01-M

17 CFR Part 3

Qualification for “No-Action" Position
Regarding Introducing Brokers

AGENCY: Commodity Futures Trading
Commission,

ACTION: Rule-related notice of
qualification for “no-action" position.

SUMMARY: The Commodity Futures
Trading Commission (“Commission") is
publishing a list compiled by the
National Futures Association (“NFA") of
those former “agents" of futures
commission merchants ("FCMs") which
the NFA has determined qualify for the
Commission's "no-action" position
regarding the new registration category
denoted “introducing broker.” The
procedures for obtaining that “no-
action” position were set forth in a letter
dated April 7, 1983 which the
Commission transmitted to all registered
FCMs, and additional notice thereof was
published in the Federal Register. 48 FR
15890 (April 13, 1983).

FOR FURTHER INFORMATION CONTACT:
Robert P, Shiner, Assistant Director,
Division of Trading and Markets,
Commodity Futures Trading
Commission, 2033K Street N.W.,
Washington, D.C. 20581. Telephone (202)
254-9703.

SUPPLEMENTARY INFORMATION: The
Futures Trading Act of 1982 amended
the Commodity Exchange Act [“CE
Act") to eliminate, as of May 11, 1983,
the former statutory category of
unregistered “agents” of FCMs and to
require such agents to register under the
CE Act either as introducing brokers or,
in the case of individuals as associated
persons (“APs") of an FCM or of an
introducing broker, See Futures Trading
Act of 1982, Pub. L. No. 97-444, §% 201,
207, 212 and 239, 96 Stat. 2297, 2302,
2303-05, 2327 (1963). However, when the
Commission proposed rules to govern
the new registration category of
introducing broker (48 FR 14933 (April 6,
1983)), the Commission recognized that
the former unregistered agents would
not be able to become registered under
the CE Act until the Commission
adopted appropriate regulations and the
processing of applications for




