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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
7CFR Part 28

Addition of New Grade Standards for
American Upland Cotton on Trial Basis

AGENCY: Agricultural Marketing Service,
USDA.

AcTion: Final rule.

SUMMARY: The Agricultural Marketing
Service (AMS) is adding two new
standards to the official cotton
standards of the United States for the
grade of American Upland cotton on a
Irial basis. The new standards will be a
Strict Good Ordinary Spotted physical
standard and a Strict Good Ordinary
Light Spotted descriptive standard.
These standards will more accurately
describe a portion of cotton now
classified as Below Grade.

In addition, references to the size of
the boxes used to display standards
samples will be deleted from the
regulations. The twelve-sample box will
be discontinued and the six-sample box
used exclusively to represent the
physical standards. The six-sample box
is less expensive and more convenient
to prepare and handle than the twelve-
sample box and its use will not

ddversely affect the classification of
colton.

EFFECTIVE DATE: August 16, 1984.

FOR FURTHER INFORMATION CONTACT:
Harvin R. Smith, Chief, Standards and
lesting Branch, Cotton Division,
Agricultural Marketing Service. U.S.
Department of Agriculture, Washington,
D.C. (202/447-2167)

SUPPLEMENTARY INFORMATION: This
final rule has been reviewed in
accordance with Executive Order 12201
and has been determined not to be a
“major rule” since it does not meet the

criteria for a major regulatory action as
stated in the Order. No new costs or
additional requirements are being
imposed on the industry or others.

William T. Manley, Deputy
Administrator, AMS, has certified that
this action would not have a significant
economic impact on a substantial
number of small entities as defined by
the Regulatory Flexibility Act (5 U.S.C.
601). Because the changes will affect
less than 1 percent of the annual U.S.
cotton crop, this final rule will not have
the requisite significant economic
impact. Further, the changes do not
impose any additional duties upon users
of the service. Background: Pursuant to
the authority contained in the United
States Cotton Standards Act (7 U.S.C.
51), the Secretary of Agriculture has
established the official cotton standards
of the United States for the grades of
American Upland cotton. These
stantards are used for the classification
of American Upland cotton and provide
a basis for the determination of value
for commercial purposes.

The existing official cotton standards
for the grades of American Upland
cotton are listed and described in the
regulations at 7 CFR 28.402-28.475.
Fourteen are physical standards
represented by practical forms, and 26
are descriptive standards for which
practical forms are not made. Six of the
descriptive standards describe the
poorest quality cotton and taken
together make up the Below Grade
classification (7 CFR 28.475).

The volume of cotton designated
Below Grade in the United States each
year averages less than one percent of
the crop submitted for classification.
Over the past six years the amount of
cotton classified as Below Grade has
ranged from 1. 4 to 1.9 percent of the
crop. In 1982, 1.2 percent or
approximately 139,000 bales fell into the
Below Grade category. It is estimated
that approximately two-thirds or
roughly 93,000 bales would have been
described as Strict Good Ordinary
Spotted or Strict Good Ordinary Light
Spotted if these grades had been in
effect.

While the proportion of the national
cotton crop falling into the Below Grade
category has been low over the years,
certain cotton producing areas have had
relatively large percentages from time to
time. Among them were the Abilene
territory with 8 percent Below Grade

cotton in 1980; the Corpus Christi
territory with 20 percent in 1981; and the
Phoenix territory with 9 percent in 1982.

Cotton producer organizations have
urged the establishment of two new
grade standards for a number of years.
The addition of a physical standard for
Strict Good Ordinary Spotted cotton and
a Strict Good Ordinary Light Spotted
cotton descriptive standard on trial
basis is intended to provide a more
accurate description of certain cotton
which is currently classified as Below
Grade. Cotton classified in one of the
trial grade standards has been found to
have better spinning characteristics than
Below Grade cotton. AMS conducted
processing tests on 330 low grade and
Below Grade spinning lots in 1878 and
1980. This cotton was tested for a
number of fiber and yarn qualities. The
tests showed a wide range of qualities in
the cotton now classified as Below
Grade. More significantly, the results of
the processing test indicate that cotton
which will fall within the new standards
will have spinning potential equal to the
Good Ordinary grade and better than
the Low Middling Tinged grade.

Based upon the above, the new
standards were proposed. As discussed
below, the standards will be adopted on
a trial basis. The trial period will include
at least two crop seasons so as to
develop meaningful additional data.

New Standards

Below Grade cotton contains a broad
range of cotton qualities and the higher
quality Below Grade cotton can be
identified with a more accurate and
meaningful classification. The new trial
grades are intended to provide a better
basis for determining the commercial
value of such cotton and to contribute to
the overall efficiency of the cotton
marketing system.

When these new standards are put
into effect on a trial basis they will be
used in USDA's classification programs.
This will permit the Agency and all
other interested parties in the cotton
industry to gather more extensive
information as to the quantity, quality,
and value of the cotton classed in these
grades. During the trial period for the
new grade standards, further studies
will be conducted on the fiber qualities
and spinning potential of cotton falling
within the new grades. In addition, the
classification and trading of cotton on
the basis of the trial standards will
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provide concrete data and price
information needed to determine the
commercial value of such cotton. All of
this additional information together with
the information used to develop the
proposal can be used to determine
whether to continue these two.grade
standards on a permanent basis,

Standards Boxes: The Agency will
discontinue production of the 12-sample
box to represent the physical standards
for grade. The six-sample box will
become the only size produced for the
practical forms of the cotton standards.
This applies to the standards for
American Upland cotton and for
American Pima cotton.

The present 12-sample standards box
contains six color positions each of
which is represented by two identical
samples. The six-sample box contains
only one sample for each of the six«color
positions,

The six-sample boxes have been
produced and used since the mid 1950s
and are much less expensive to prepare,
store, and ship and have proven to be
more convenient to use in day-to-day
¢lassing operations. Adoption of a six-
sample box as the only size for
representing the standards will not
affect the classification of cotton in any
manner and will greatly improve the
efficiency of standards preparation-and
distribution. Furthermore, sales figures
compiled from 1976 thru 1983 indicate
that the smaller box is widely accepted .
and used by both domestic and foreign
USETS.

Comments

Proposed rulemaking was published
on pages 19721-19722 of the Federal
Register of May 2. 1983, and invited
comments for 60 days ending july 1,
1983. Minor errors in the proposal were
corrected ina document published on
page 82027 of the Federal Register of
July 13, 1083, and comments on the
corrected proposed rule were invited for
10 more days, ending July 25, 1983.

The proposed standards changes were
dlso presented 1o colton industry
representatives at the triennial
Universal Standards Conference in
Memphis, Tennessee, June 7-8, 1983,
Twenty-eight delegates from 14 foreign
cotton:merchants’ or spinners’
associations attended the conference in
addition to representatives from all
segments of the U.S. cotton industry
affected by changes in the standards.
Representing the shippers and
exchanges were 17 members of the
American Cotton Shippers Association
and nine others from seven cotton
exchanges. The American Textile
Manufacturers Institute was represented
by 19 delegates from the textile industry,

and 45 delegates from American cotton
producer and ginner organizations were
present,

AMS solicited comments and
answered questions on each of the
proposed changes in the standards. Each
group of delegates was given an
opportunity to examine the supporting
data and to caucus in order to discuss
their position.

In regard to the proposal to make the
six-sample box the only size to
represent the physical standards and to
discontinue production of the 12-sample
box, all of the delegations favored the
adoption.of this proposal. One written
comment was also received by AMS
regarding this proposal and it supported
the six-sample boxes.

The domestic cotton industry was
divided on the proposal to establish two
new standards. Cotton producer and
ginner representatives spoke in support
of the proposal contending that
producers would be able to sell cotlon
within the proposed grades for a higher
price than Below grade cotton. Shipper
and exchange representatives
announced that they were opposed to
the introduction of the proposed
standards contending that the trading of
such low quality cotton would not be
facilitated by the proposed standards
and that the present descriptive
standards were adequate. Manufacturer
representatives also.opposed the new
stundards on the same basis.

The foreign cotton associations took a
neutral stance and announced that
while they were not.opposed to the
introduction of the proposed standards,
they saw noreason to have them.,

None of the delegations. at the
conference offered uny additional
evidence, studies, ordata to.support
their respective positions. Alternative
suggestions were not offered andno
new information was revealed.

Written comments:supporting the
adaption of the proposed standards
were received from: Amcot, inc.: the
South Texas Cotton and Grain
Association, Inc; the Texas Assogiation
of Cotton Producer Organizations; the
Plains Ginners' Association; the
American Farm Bureau Federation; the
Texas Independent Ginners Association;
Calcot, Ltd.; the Arizona Farm Bureau
Federation; the Plains Cotion Co-op
Assaciation; the Southern Cotton
Cinners Association; the Delta Council;
and the Arkansas Farm Bureau
Federation.

Written comments with objections to
the proposed standards were received
from the American Cotton Shippers
Association and the American Textile
Manufacturers Institute, Inc. which

reiterated concerns expressed at the
Universal Standards Conference.

Conclusion

After carefully evaluating all
comments received and all other
relevant factors, it has been decided
that the two proposed standards will he
adopted on a trial basis. Consequently,
this final rule requires that the definition
of Below Grade cotton also be revised
on a trial basis. Presently the two lowest
spotted cotton grade standards are Low
Middling Light Spotted and Low
Middling Spotted. All spotted cotton
lower in grade than these two standards
is not defined as Below Grade cotton.
This final rule establishes the two trial
grade standards of Strict Good Ordinary
Light Spotted and Strict Good Ordinary
Spotted which will become the two
lowest spotted cotton grade standards
Spotted cotton lower in grade than the
new standards will be by definition,
Below Grade cotton.

The Agency is deleling from the
regulations any reference to the size of
standards boxes representing the
official standards of the United States
for the grades of American Upland
cotton and of American Pima cotton
Therefore, § 28105 is.amended as well
as the fee schedule in § 28:123 to dolete
references to the 12-sample box and its
applicable fee, effective (one year from
the date of publication).

This final rule does not differ from the
proposed rule as corrected, except for
the addition of the word tentative to the
new standards and an appropriate
change in the effective date. The fees for
the six-sample boxes and other fees
contained in §28.128 are presently
under study and may be revised in the
future:

According to the United States Cotton
Standards Act (7 U.S.C. 51 et seq.),
changes in the standards cannot become
effective less than one year after
publication of a final rule establishing
the changes (7 U.S.C. 56). The six-
sumple box and the new trial grade
standards will become effective
August 16, 1984.

List of Subjects in 7 CFR Part 28

Cotton, Samples, Standards, Cotton
linters, Grades, Staples, Market news.
Tesling,

Accordingly, Subpart A and C, Part
28, of Chapter 1, Title 7 of the Code of
Federal Regulations are amended as
shown, The Table of Contents is
amended accordingly.
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PART 28— AMENDED]

1. The authority citation for Part 28,
subparts A and C reads as follows:

Subpart A:

Authority: Sec. 10, 42 Stat. 1519; 7 US.C, 61,
wmless otherwise noted.

S;.fhprh"f C:

Authority: Sections 28.402 to 28.481 issued
under Sec. 10, 42 Stal. 1519; 7 U.S.C. 61.
[nterpret or apply Sec 6, 42 Stat. 1518, Stat.

1518 7 U.5.C. 61. Interpret or apply Sec. 6, 42
Gat, 1518, as amended, 7 U.S.C. 56.

2.7 CFR Part 28 is amended by adding
new §§ 28.425 and 28435 to Subpart C to
read as follows:

§20.425 Strict Good Ordinary Light
Spotted. (Tentative).

Strict Good Ordinary Light Spotted is
American Upland cotton which in leaf
and preparation is Strict Good Ordinary,
but which in spot or color, or both, is
between Strict Good Ordinary and Strict
Good Ordinary Spotted.

§28.435 Strict Good Ordinary Spotted.
(Tentative).

Strict Good Ordinary Spotted is
American Upland cotton which its color,
leal, and preparation is within the range
represented by a set of samples in the
custody of the United States Department
of Agriculture in a container marked

Original Official Cotton Standards of
the United States, American Upland,
Strict Good Ordinary Spotted
(Tentative), effective (August 16, 1984)."

3. Section 28475 of Subpart C is
revised to read as follows:

128475 Below grade cotton. (Tentative).
Below grade collon is American
Upland cotton which is lower in grade
than Good Ordinary, or Strict Good
Ordinary Light Spotted. or Strict Good
Ordinary Spotted, or Low Middling
Tinged, or Middling Yellow Stained, or
Strict Low Middling Gray. In cotton
tlassification, the official designation for
such cotton is Below Grade, The term
Below Good Ordinary, or Below Strict
Good Ordinary Light Spotted, or Below
Strict Good Ordinary Spotted, or Below
Low Middling Tinged, or Below
Middling Yellow Stained, or Below
Strict Low Middling Gray and other
additional explanatory terms considered
fhecessary to describe adequately the
tondition of the cotton may be entered
on ¢ l:wsificulion memorandums or
certificates. :
4. Paragraph (b)(1) of § 28,105 in
Subpart A is revised to read as follows:

$28.105 Practical forms of cotton
slandards.

- . .

(b) .- ..

(1) That no practical form of any of
the cotton standards for the grade of
American Upland colton shall be
considered or used as representing such
standards after the date of its
cancellation in accordance with this
section or in any event after the
expiration of 12 months following the
date of its certification: Provided, That
sets of practical forms stored, protected,
and preserved in accordance with
certain agreements for the adoption of
universal standards may be used for
such periods as may be prescribed in
such agreements.

5. Section 28.123 of Subpart A is
revised to read as follows:

§28.123 Costs of practical forms of
cotton standards.

The cost of practical forms of the
cotton standards of the United States
shall be as follows:

| Dofars each box
Stup-
" dolh-
shp- ored
ments outsde
fob, ‘ he
Vom- cont-
f““ | nootal
en. | Ueviad
i | States
T
Grade Standards |
American Upland ... a— —y 8000 105.00
American Pima 110.00 13500
Standards for Length of Staple ! |
Amencan Upland (propared i one |
pourk rolis. for sach fength) e 1100 | 1400
Amencan Peng (prepared » one ’
rolls for-esch length) . i 1200
3

Dated: August 11, 1983.

Vern F. Highley,

Administrator, Agricultural Marketing
Service.

[FR Doc. 83-22401 Filed 8-15-&2 8:45 am)|

BILLING CODE 3410-02-M

e —————————————————————

DEPARTMENT OF JUSTICE

Immigration and Naturalization
Service

8 CFR Part 231

Arrivai-Departure Manifests and Lists;
Supporting Documents

Correction

In FR Doc. 83-21484 appearing on
page 36093 in the issue of Tuesday,
August 9, 1983, make the following
correction.

In the first column, the fifth line of
“SUPPLEMENTARY INFORMATION"' should

read " ‘aircrafl or vessel,’ replacing
‘aircraft’.
BILLING CODE 1505-01-M

FEDERAL RESERVE SYSTEM
12 CFR Part 225
[Docket No. R-0455]

Bank Holding Companies and Change
in Bank Control; Regulation Y;
Nonbanking Activity; Discount
Securities Brokerage and Securities
Credit Lending

AGENCY: Board of Governors of the

~ Federal Reserve System.

ACTION: Final rule.

SUMMARY: On January 7, 1983, the Board
approved the application of
BankAmerica Corporation to acquire
Charles Schwab & Co., which engages in
retail discount securities brokerage,
securities credit lending, and certain
incidental activities. In its order
approving the application, the Board
found that Schwab's brokerage and
securities credit activities were closely
related to banking for purposes of
section 4(c)(8) of the Bank Holding
Company Act ("BHC Act").

On February 22, 1983, the Board
published for comment a proposal to
add the activities engaged in by Schwab
to the list in Regulation Y of nonbanking
activities generally permissible for bank
holding companies under section 4(c)(8)
of the BHC Act. Approximately 73
comments were received in response to
the Board's proposed rulemaking.
Except for one comment, all of the
comments supported adoption of the
proposal. Some of the comments
suggested additional revisions to the
proposal. After considering all the
comments, the Board has adopted the
proposed rule, with minor revisions.

EFFECTIVE DATE: September 9, 1983.

FOR FURTHER INFORMATION CONTACT:
Richard M. Ashton, Assistant General
Counsel, 202/452-3750, or Richard M.
Whiting, Senior Attorney, 202/452-3779,
Legal Division, Board of Governors of
the Federal Reserve System.

SUPPLEMENTARY INFORMATION: Section
4(c)(8) of the Bank Holding Company
Act, 12 US.C. 1843(c)(8) ("BHC Act”),
states that bank holding companies may
engage in those activities the Board has
“determined (by order or regulation} to
be so closely related to banking or
managing or controlling banks as to be a
proper incident thereto." 12 US.C.
1843(c)(8). In determining whether the
performance of nonbanking activities is
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“closely related” to banking, the Board
has generally taken into consideration
the guidelines stated by the Court in
National Courier v. Board of Governors
of the Federal Reserve System, 516 F. 2d
1228 (D.C. Cir. 1975): (1) Banks generally
have in fact provided the proposed
services; (2) banks generally provide
services that are operationally or
functionally so similar to the proposed
service as to equip them particularly
well to provide the proposed services;
(3) banks generally provide services that
are so integrally related to the proposed
services as o require their provision in
a specialized form.

The Board's decision approving the
acquisition by BankAmerica
Corporation of Charles Schwab & Co., a
discount securities broker, was
preceded by a formal administrative
hearing in which the Securities Industry
Association ("SIA") and the Department
of Justice participated.' Additionally,
approximately 100 comments, most of
which were favorable to the proposal,
were filed with the Board. In its order
approving the BankAmerica application,
the Board noted that banks in fact have
generally provided securities brokerage
to some extent, and. in providing such
brokerage services, have become
particularly well equipped to perform
the proposed securities brokerage
activities. Moreover, the Board
determined that, given the similarity
between margin lending activities
currently engaged in by banks and the
proposed margin lending activities
engaged in by Schwab, the proposed
margin lending activities also are closely
related to banking within the meaning of
section 4(c)(8) of the BHC Act. The
Board made similar findings in
connection with its approval of the
application of United Jersey Banks to
acquire a discount broker.?

The Securities Industry Association
requested judicial review of the Board's
order approving the BankAmerica
application. On July 15, 1983, the United
States Court of Appeals for the Second
Circuit denied SIA's petition and upheld
the Board's order.? In particular, the
Court discussed and supported the
Board's conclusion that the proposed
activities are “closely related” to
banking. Additionally, the Court found
that the proposed activities are not
prohibited by the provisions of the
Class-Steagall Act, which generally

169 Federul Reserve Balletin 105 [1883)

! United Jersey Bonks/Richard Blackman & Co.
6% Federal Reserve Bulletin 565 (19643)

' Sevarities Industey Assn. v. Bourd of Covarnors
No BY- 4019124 Cir)

separate commercial from investment
banking.*

On February 22, 1983, the Board
published for comment a proposal to
add securities brokerage and margin
lending to the list of nonbanking
activities generally permissible for bank
holding companies pursuant to section
4(c)(8) of the BHC Act. (48 FR 7746
(February 24, 1983)). A total of 73
comments, including those of all 12
Federal Reserve Banks, were received.
Of these, 72 commenters generally
favored adoption of the proposal and
concluded that the proposed activities
are “closely related” to banking and
consistent with the Glass-Steagall Act.
Many commenters specifically
referenced the record and Board
findings in the BankAmerica/Schwab
matter. Other commenters noted that
trust departments of banks have
engaged in securities brokerage
activities for some time, that banks and
other financial institutions commonly
provide securities brokerage services,
and otherwise concluded that the
proposed activities are permissible.

Lawfulness of the Proposal. The SIA
was the only commenter opposing the
proposal, reasserting objections it
previously made in the BankAmerica/
Schwab matter that the proposed
activities violate the Glass-Steagall Act
and the BHC Act. As described above,
however, these arguments have been
rejected by an administrative law judge,
the Board, and the United States Court
of Appeals for the Second Circuit. The
remaining comments overwhelmingly
supported the finding that the proposed
activities are permissible. Accordingly.
the Board finds that adoption of the
proposed regulation would not
contravene applicable law.

The SIA also states that in light of
alleged undue risks to the bank holding
company and the uncertainty created by
the SIA's judicial challenge to the
BankAmerica/Schwab order, the Board
should proceed on a case-by-case basis
rather than by promulgating the
proposed regulation. However, the
Board's issuance of a regulation adding
a particular activity to the list of
permissible nonbanking activities in
Regulation Y means the proposed
activity meets the first or “closely
related to banking” test of section
4{c)(8). Bank holding companies wishing
to engage in that activity must also
comply with the “public benefits” test of
the statute, which the Board applies on a
case-by-case basis. The SIA's objections
thus do not warrant a decision not to
adopt the proposed regulation.

12050 26 Seventh. 377, 374

—

Incidental Activities. In its
BankAmerica/Schwab decision. the
Board found that a number of services
offered by Schwab in connection with
carrying accounts of its brokerage
customers were permissible incidental
activities. A number of commenters on
the proposal recommended an express
listing of such incidental activities,
either in the regulation or in a separate
interpretation.

In order to clarify that services
incidental to brokerage services are
permissible, the proposed rule has been
modified 1o list permissible incidental
services. In general, the list includes the
permissible incidental services
identified by the Board in the
BankAmerica/Schwab decision: /.0,
custodial services, furnishing individual
retirement accounts and cash
management services. Cash
management services are intended to
include customer account-related
functions such as paying interest on net
free balances awaiting investment,
providing arrangements under which
free credit balances are automatically
invested in money market mutual funds,
and establishing arrangements under
which access to such balances is
provided by debit card or checking
accounts,

The list of incidental activities in the
regulation as adopted is not intended to
be exhaustive. The Board believes that
in order to compete effectively with
other discount broker's, bank holding
companies should have the flexibility to
provide a full range of customer account
and custodial services, provided such
services meet the test for permissible
incidental activities under section
4(c)(8). Whether certain types of
services not listed in the regulation are
permissible will be determined in
individual instances.

Provision of Investment Advice. A
number of commenters also supported
eliminating the provision in the
proposed regulation stating that
permissible brokerage services may not
include investment advice or research
services. These commenters note that
under § 225.4{a){5)(ii) of Regulation Y.
bank holding companies may furnish to
any person investment advice
concerning the purchase or sale of
securitiey,

The Board has determined that
elimination of this prohibition would not
be appropriate at this time. The
proposed rule was intended merely to
incorporate into the regulation the
Board's decision on the BankAmerics/
Schwab application, which involved the
acquisition of a discount securities
broker that does not provide investmen!

MR awt et P B MA 1 W



Federal Register / Vol. 48, No. 159 / Tuesday, August 16, 1983 / Rules and Regulations

37005

sdvice. The proposal did not
comtemplate the authorization of
significant other securities related
sctivities since no record has been
developed within which to assess the
implications of providing securities
hrokerage and investment advice
services together.

In this regard, the Board notes that the
investment advisory services currently
permitted pursuant to Regulation Y
typically are furnished to sophisticated
customers with substantial amounts of
funds to invest. These services thus lack
the high volume, retail orientation of
many brokerage firms, whose
investment advice tends to reach a
wider segment of the public. More
importantly, the investment advisory
customers of banking organizations
usually pay an explicit fee for
investment advice, so that the adviser
does not look to commissions for
executing transactions as compensation
for the advisory services, as full-line
brokers typically do. Accordingly, in
light of the narrow purpose of the
proposed amendment the Board does
not believe that it is appropriate at this
time to remove the restriction in this
proposal against providing investment
#dvice.®

Modification of Restriction against
Underwriting. In its comments on the
proposed rule, the Antitrust Division of
the Department of Justice, while
supporting the proposal, recommends
that the prohibition against underwriting
in the proposed rule be modified to
permit underwriting as a risk-free
principal. The Department states that
some legitimate activities of brokers
may be considered underwriting and
thus impermissible to holding company
affiliates under the proposal.

In its Schwab decision, the Board
found that Schwab's riskless principal
transactions with respect to municipal
securities appear to be consistent with
permissible brokerage aclivities.®
However, to adopt the Department’s
recommendations would appear to
contemplate a significantly higher level
of activity not within the Board's
original proposal. Accordingly, the
Board does not believe it appropriate to
adopt the Department’s
recommendation.

'One ddi I d

ter sought ¥ e with
respect to what type of incidents] activities fall
within the prohibition against provision of
‘vesiment udvice. In the Board's view. thess
questiona are bes! resolved in the conlext of
particular ciroumstances.

‘% Federal Reserve Bulletin (1983) at 116 n. 55.
Sizilarly, “tnadvertent principal” tramsactions, In
“hich a broker holds securities for its own sccount
5 fesult of & mistuke in executing a customer's
rier. are not prohibited under the amendment's bar
*amnst conducting an underwriting business. /d.

Margin Credit Activities. Several
commenters questioned whether under
the proposal a bank or nonbank affiliate
of the securities broker could extend
credit for the purchase or carrying of
securities to customers of that broker,
The amendment contemplates that a
bank holding company's or its nonbank
subsidiary performing the permitted
securities activities would be required to
register as a broker/dealer with the
Securities and Exchange Commission
and that its margin credit activities
would therefore be subject to the
Board's Regulation T, which governs
securities credit by broker/dealers (12
CFR Part 220), Regulation T, in turn,
permits a broker to arrange credit for its
customers but only upon the same terms
and conditions upon which the broker
itself could extend or maintain credit
under Regulation T. A securities broker
could, therefore, subject to the foregoing
limitations, arrange for any bank to
extend credit for the broker's customers
under Regulation U, or any nonbank
lender to extend credit to the broker's
customers under Regulation G.
However, the bank or nonbank lender
may not extend any credit that the
broker itself could not extend. The
principal effect of this "arranging”
provision is that the bank or nonbank
lender may not extend credit to the
broker's customers to purchase any
securities on an unsecured basis, or to
use any collateral other than securities
traded on a national securities exchange
or listed on the Board's List of OTC
Stocks.

The rule also contemplates that the
securities credit lending, as in the case
of Schwab, would be carried out in
connection with permissible brokerage
services and credit would be extended
only to brokerage customers. Thus, the
proposed regulation would permit
securities credit lending only on the
condition that such lending be
conducted in compliance with
Regulation T. However, securities credit
activities conducted independently of
brokerage services might (although not
within the scope of this proposal) also
be closely related to banking under
section 4(c)(8). Accordingly, while the
Board's rule contemplates that securities
credit lending would be conducted in
accordance with Regulation T, this
action is not intended to foreclose
further consideration of other
applications to conduct securities credit
activities under other margin
regulations.

Definition of "securities". One
commenter asked that the term
“securities” be defined in order to avoid
ambiguity about the scope of

permissible brokerage services and
suggested the definition of "security” in
the Securities Act of 1933 as an
appropriate definition. The Board is
aware, however, that, at least in
questionable cases, whether a particular
instrument is a security for purposes of
the federal securities laws often poses
difficult questions turning on the facts of
each particular case and hence must be
resolved on a case-by-case basis.” In
addition, the Board believes that bank
holding companies should have the
flexibility to compete with nonbank-
affiliated brokers and should thus be
free, in individual cases, to execute
orders to purchase or sell financial
instruments that may not constitute
securities for purposes of the federal
securities law if nonbank-affiliated
brokers execute orders for such
instruments. Accordingly, in the Board's
view, questions concerning whether
particular types of interests may be
bought or sold as agent for a customer
under the amendment to Regulation Y
are best resolved in the context of a
particular case.*

Technical Modifications. The Board
has considered various comments
requesting technical modifications in the
language of the proposal and believes
that the proposal should be modified in
certain respects. As suggested by
several comments, deletion of the word
“certain,” which modifies “securities
brokerage services,” is warranted since
the limitations implied by the word
“certain" are made explicit elsewhere in
the amendment and that word,
therefore, is redundant. In addition. to
avoid any ambiguity about the agency
status of the permitted securities
transactions, the restriction in the
regulation against conducting securities
underwriting is extended to include
dealing in securities.

Applications Procedures. Several
commenters, including three Federal
Reserve Banks, request that all bank
holding companies seeking to engage in
permissible securities brokerage
activities be required, regardless of the
method by which the activities would be

* See Marine Bank v. Weaver, 455 U.S, 551, 560 n.
11 (1862). In defining “security” under the foderal
securities laws, “each transaction must be analyzed
and evaluated on the basis of the content of the
instrument in question, the purposes intended to be
served, and the factual setting as & whole.”

*The definition of securities in the Securition Act
in employed in defining portfolio investment advice
In §225.4(a){5)lii) n. 1 of Regulation Y. The purpose
of this definition is to prevent bank holding
companies from becoming involved in speculative
investment enterprises under-the guise of providing
Investment advice. This danger does not appear to
be present in connection with discount brokerage.
the scope of which seems relatively well-defined in
the industry.
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initiated, to follow the application
procedures applicable to the acquisition
of a going concern, 12 CFR 225.4(b)(2).
One Reserve Bank further states that
applications to engage in these activities
should not be approved by the Reserve
Banks pursuant to delegated authority.

The Board believes that imposition of
a general rule to govern all applications
to engage in brokerage services would
be undesirable and unduly burdensome.
The implications of bank holding
company provision of securities
brokerage were examined in detall at a
contested formal administrative hearing
in connection with the BankAmerica/
Schwab application and the Board
determined that none of the objections
ralsed against the proposal justified
disapproval of the application. The
majority of the Reserve Banks have not
requested that special procedures be
adopted for brokerage applications in all
cases. The Reserve Banks have the
authority to require necessary
supplemental information in considering
particular applications to offer
brokerage services. including
applications to commence such
activities de novo. The Reserve Banks
also may decline to exercise their
delegated authority in cases that raise
significant policy issues. The Board
beliaves that the potential for conflicts
of interest, which several comments
cited as a reason for not permitting
delegation of approval authority can
best be considered under this procedure
on a case-by-case basis.

Accordingly, with the revisions
described above, the Board has adopted
the proposal as a final rule. The Board
has determined that securities brokerage
and margin lending are “closely related"
to banking, consistent with the Glass-
Steagall Act, and, therefore, should be
added 1o the list in Regulation Y of
nonbanking activities that are generally
permissible for bank holding companies.

For the'purposes of 5 U.S,C. 605(b)
(the Regulatory Flexibility Act), the
Board certifies that this rule will not
have a significant economic impact on a
substantial number of small entities.
Indeed. this rule should facilitate the
application process for any company
wishing to engage in the activity.

List of Subjects in 12 CFR Part 225

Banks, banking, Holding companies,
Securities, Reporting and recordkeeping
requirements.

PART 225—BANK HOLDING
COMPANIES AND CHANGE IN BANK
CONTROL

This action is taken pursuant lo the
Board's authority under sections 4(c)(8)

and 5(b) of the Bank Holding Company
Act, 12 U.S.C. 1843(c)(8) and 1844(b). In
order to implement this rule, 12 CFR
2254 is amended by adding paragraph
(a)(15) to read as follows:

§225.4 Nonbanking activities,

(a)* * *

(15) providing securities brokerage
services, related securities credit
activities pursuant to the Board's
Regulation T (12 CFR Part 220), and
incidental activities such as offering
custodial services. individual retirement
accounts, and cash management
services, provided that the securities
brokerage services are restricted to
buying and selling securities solely as
agent for the account of customers and
do nat include securities underwriting or
dealing or investment advice or research
services.

By order of the Board of Governors of the
Federal Reserve System, effective August 10,
1983,

William W, Wiles,

Secretary of the Board.
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 300
[Docket No. RM82-6-000; Order No. 323)

Confirmation and Approval of the
Rates of the Bonneville Power
Administration

Issued: Augus! 9, 1983,

AGENCY: Federal Energy Regulatory
Commission: DOE. :
ACTION: Final rule and a request for
comments.

SUMMARY: The Federal Energy
Regulatory Commission is adopting an
interim rule as final to establish
procedures for the interim and final
approval of rates submitted by the
Bonneville Power Administration under
section 7 of the Pacific Northwest
Electric Power Planning and
Conservation Act.

Specifically, Part 300 of its rules will
provide general procedures, filing
requirements and standards for
Commission rate review with respect to
rate schedules submitted by the
Bonneville Power Administration for
confirmation and approval. This
document also adds new sections that
were not previously published in the

interim rule. Written public comments
are requested on various aspects of the
final rule.

DATES: This rule is effective October 17,
1983.

Comments must be submitted on or
before September 15, 1983.

ADDRESS: All comments must be mailed
to: Office of the Secretary, Federal
Energy Regulatory Commission, 825
North Capital Street NE., Washington,
D.C. 20428.

All comments must reference Docket
No. RM82-8.

FOR FURTHER INFORMATION CONTACT:
Kenneth J. Malloy, Office of the General
Counsel, Federal Energy Regulatory
Commission, 825 North Capital Street,
NE., Washington, D.C. 20426, (202) 357-
8033,

SUPPLEMENTARY INFORMATION:
L. Background

The Federal Energy Regulatory
Commission (Commission) is issuing a
final rule revising an interim rule which
established procedures for the approval
of interim rates submitted by the
Bonneville Power Administration (BPA)
under section 7 of the Pacific Northwest
Electric Power Planning and
Conservation Act (Northwest Power Act
or Act).! In addition to establishing
procedures for interim approval, the
Commission is also establishing
procedures for the final confirmation
and approval of these rates.

The Northwest Power Act establishes
a rate scheme in which responsibility for
determining the rates that BPA will
charge for power is shared by the BPA
Administrator and the Commission. The
Administrator establishes rates for sales
to various customers after extensive
procedures detailed in the Act.” The
Administrator files these rates with the
Commission, which must confirm and
approve these rates before they become
effective, The Act authorizes the
Commission to approve the rates
submitted by the Administrator on an
interim basis.

The Act differentiates between
procedures and the standards of review
for reviewing rates for nonfirm power
sold outside the region but within the
United States (non-regional rates) and
rates for all other power sold by BPA
(regional rates). For example, the Act
states that an opportunity for an
“additional hearing" “shall be afforded”
by the Commission for non-regional
rates. However, the Act is not express

116 1.5.C. 830-830h [Supp. IV 1880).
*Section 7(IN1}-(5). 16 U.S.C. 630e{(){1)-{5) (Supp
1V 1980},




Federal Register / Vol 48, No. 159 / Tuesday, August 16, 1983 / Rules and Regulations

37007

———

prm—

gs to whether such hearing on non-
regional rates should be held before or
after the Commission reviews the rates
on an interim basis,

On December 4, 1981, the Commission
issued an interim rule governing interim
approval of BPA rates. 46 FR 60,813
(1981). The rule detailed the procedures
for filing an interim rate, the information
that must be file, which includes support
for the proposed revenue level, six
schedules, and standards to be used by
the Commission in reviewing the request
for interim rate approval. The
Commission received seven comments,
all of which have been considered
during preparation of this final rule.

11, Discussion
A. The Final Rule

With respect to BPA filings under the
Northwest Power Act, the Commission
is adopting as & final rule the major
aspects of the interim rule. Subpart A of
the rule establishes the applicability of
the Part and various definitions in both
the Northwest Power Act and the
regulations. Subpart B contains the filing
requirements. These filing requirements
include the contents of the
Administrator's Record of Decision, the
administrative record, various
statements, and analyses of the filed
data, Subpart C establishes the
procedures that the Commission adopts
for both interim and final confirmation
and approval, including public
participation requirements, the
standards of review, and the range of
action open to the Commission when
reviewing the rates.

The interim rule provided the filing
requirements and the Commission's
procedures for granting approval of
rates on an interim basis. However, in
addition to dealing with interim rate
approval, the final rule in § 300.21 also
sets forth the procedures that will be
used by the Commission to approve
BPA’s rates on a final basis. These new
procedures establish the structure and
timing for final Commission action,
although the requirements for filing and
various rights of participants were
ilready contained in the interim rule,

B. Comments and Special Issues

Two general aspects of the interim
rule received extensive comment. First,
various commenters propose
modifications to the general process for

mmission review of a request for
approval of interim rates. Second,
fxlensive comment is directed at the
nterim rule's refund provisions.

1. Review Process for Approval of
Interim Rates. The interim rule
vstablished simple procedures and a

limited standard of review for
Commission consideration in granting
interim approval of rates filed by BPA.
Under the interim rule, BPA was
required to file its revised rates with the
Commission ninety days prior to their
proposed effective date. Although not
entirely clear in the interim rule, the
Commission would then publish notice
of the filing and usually allow fifteen
days for interested persons to comment
on the request for interim approval. If
the filing did not fully comply with the
Commission's regulations, the interim
rule allowed the Director of the
Commission’s Office of Electric Power
Regulation (OEPR) to notify BPA of the
non-compliance and to allow thirty days
to cure it prior to Commission action on
the request for interim approval. After
considering these comments and its
staff's analysis of the filing, the
Commission could grant the request,
reject the application if the filing is
patently deficient or fails to comply with
the relevant provisions of the Northwest
Power Act, or deny the request for
interim acceptance but review the
application for final approval.

The interim rule contained limited
procedural prerequisites for acting on
the request for interim approval of the
rates. Under the interim rule, there was
no differentiation between regional
rales and non-regional rates with
respect to the procedures or standards
of review for interim rate approval.
Section 7(k) of the Northwest Power Act
nevertheless affords an opportunity for
a hearing on non-regional rates, but
does nol specify whether these
proceedings should be conducted prior
to or after the Commission's decision
granting interim approval. In the interim
rule, the Commission stated that it
would hold any hearings pursuant to
section 7(k) after it reviewed the rates
for interim approval.®

Various commenters disagree as to
whether this procedural scheme was
more or less restrictive than that
contemplated by the Act. Under the
interim rule, BPA was required to file its
rates ninety days prior to the proposed
effective date. BPA comments that the
Act anticipates even more limited
review than that envisioned by the
interim rule and that BPA should be
required to file its rates only "4 or 5
days" before they become effective.

? Sae section 7(K). 16 U.S.C. 838e{k)(Supp. IV
1080), The Commission relied on the legislative
history that states that “interim approval {should]
be granted quickly™ as a means to resolve this
ambiguity in favor of holding any section 7(k)
hearings after the grant of interim approval. 46 FR
80,813, 60,815 (1981), citing 128 Cong. Rec. H9854
{daily ed. Seplember 20, 1980) [remurks of Rep.
Swilt)

BPA does not believe that the
Commission should ever reject BPA's
request for interim acceptance of rates,
even when an application is "patently
deficient”, if the deficiency is cured
within a certain time period.

The Commission is reducing to sixty
days the amount of time BPA must allow
between filing its rates and their
effective date. The Commission believes
that it can saltisfy its statutory review
obligations within this time period,
although any less time would make the
Commission's review perfunctory and
would eliminate notice of the filing and
an opportuni:i; for interested persons to
comment on the filing. Because it is
reducing this time period, however, the
Commission can no longer give BPA an
opportunity to cure deficiencies prior to
deciding whether to grant interim
approval to BPA's rates. Accordingly,
under the final rule, the filing will either
be rejected because it is patently
deficient or accepted subject to the
condition that BPA cure any non-
compliance after the rate becomes
effective. Despite the shortened period
of review, the Commission will retain
the practice of publishing a notice of
filing in the Federal Register and giving
interested parties an opportunity for
written comment on the request for
interim approval.

Other commenters take issue with the
proposed extent and format of
Commission review. The California
Energy Commission (CEC) takes issue
with the limited review scheme of the
interim rule as it related to non-regional
rates. The CEC argued that non-regional
rates cannot be approved by the
Commission on an interim basis without
first giving the non-regional customers
an opportunity for a hearing. The CEC
relies on section 7(k) of the Northwest
Power Act and its legislative history.
Section 7(k) states in part that non-
regional “rates * * * shall become
effective after review" by the
Commission, after opportunity for
hearing. CEC asserts that “effective”
includes effective on an “interim basis”.

CEC buttresses its statutory
arguments by indicating that non-
regional customers will suffer
irreparable harm if no hearing is
afforded prior to interim approval of the
rate. CEC asserts that BPA's non-
regional rates have a “price leadership”
effect on the rates that other utilities
charge California and other non-regional
customers for surplus power. In other
words, if BPA's non-regional rate is 100
high, other utilities can charge up to that
rate without fearing that they will lose
the market to BPA. While the
Commission may order BPA to make
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refunds if the BPA interim rate Is found
to be too high, the CEC argues that the
Commission could not order refunds of
other rates charged by these other
utilities,

The Commission believes, as it did
when promulgating the interim rule, that
Congress did not intend that the
Commission hold the hearing delineated
in section 7(k) of the Act prior to the
grant of interim approval. Both the
legislative history and public policy
considerations support the
Commission’s authority to grant interim
approval for non-regional service
established under section 7{k) in the
same manner as all other BPA rates, The
legislative history of the Act states that:
the new rate provisions of the Act are
different from past rates of BPA and must be
implemented very rapidly on a timetable that
the Act will set forth. The bill now provided
FERC reasonabie options to assure that BPA
rates can become effective on a timely basls
* * *. What matters, given the need for new
rates and for BPA to meet its repayment
obligations, is that interim approval be
granted quickly.*

Congress did not differentiate among
rates for various services when it stated
this desire for the Commission to act
expeditiously in granting interim rate
approval.

BPA's revenues from both regional
and non-regional service contribute to
retirement of BPA's repayment
obligations. One of the Commission's
objectives in affording interim approval
for all BPA rates is to minimize any
adverse effects to BPA that could result
from precluding interim approval for
rates for non-regional service. Without
interim approval of all its rates, BPA
may not be able to bridge immediate
revenue deficiencies. Denial of such
approval might create serious cash flow
problems for BPA, Second, the absence
of interim rate approval authority for
non-regional service could result in
disassociated BPA rates that are not
“synchronized” with respect to the
period during which such rates would be
effective. This lack of synchronization of
rates may produce difficulties for both
the Administrator’s calculation and the
Commission's review of the cost
evaluation.

In addition, the Commission believes
that interim approval of rate schedules
for non-regional service by BPA will
produce minimal financial burden on all
BPA customers. All customers will be
protected by the express condition that
interim rates will only be approved
subject to refund with interest. Any
revenues collected by BPA in excess of

*126 Cong. Rec. H. 9854 [daily od. September 29,
1980) (Remarks of Rep. Swift).

the rate level finally confirmed and
approved would be required by the rule
to be returned to BPA's customers.

Regarding the “price leadership™
problem raised by CEC, the Commission
notes that any utility regulated by the
Commission would have to file a change
in rates with this Commission prior to
“following™ BPA's price. The
Commission would, of course, review
this rate change under its Federal Power
Act (FPA) authority, with all the
protections attached thereto, The rate
could be suspended, collected subject to
refund, and would have to meet the “just
and reasonable” standard of the Federal
Power Act. If rates that are not subject
to the Commission's rate review
jurisdiction “follow™ BPA's "lead”, the
situation is admittedly different.
However, Congress has not provided a
way to avoid the kinds of impacts that
concern CEC without seriously
diminishing the Commission's interim
approval authority and contravening
Congress' objective of obtaining swift
Commission action, which would be the
inevitable results of holding a section
7(K) hearing prior to granting interim
approval. The issues to be resolved at
such a hearing are precisely the issues
that have to be resolved in order to
confirm and approve the rates o a final
basis. It is unlikely that Congress
intended that interim rate approval,
even for non-regional rates, serve this
function. Accordingly, this final rule
does not require that a hearing be held
prior to approval of rates on an interim
basis.

2. Refund and Interest Rate, The
interim rule required that any rate
approved on an interim basis be subject
to refund with interest, if the rate finally
approved is fower than the interim rate.*
The interim rule conditioned the grant of
interim rate approval upon a
commitment by BPA to refund with
interest any portion of the interim rate
increase finally determined to be
excessive. The interim rule also
established the rate of interest charged
to BPA by the U.S. Treasury as the
appropriate interest rate, unless the
Commission orders otherwise,

All commenters who discuss this issue
support the Commission’s authority to
order BPA's rates into effect on an
interim basis subject to refund with
interest. A number of comments suggest
specific modifications to both the
method of providing refunds established

*The Commission noted in its proposal that the
authority to order a refund was not expressly
gramted to the Commission in the Northwest Power
Act, ulthough the legislative history supported
Commission refund suthority for BPA rotes. 46 FR
60.813. 60815 [1941),

under the interim rule and the interest
rate.

BPA requests that the Commission
make it clear that the net energy billing
method of making refunds should occur
over a period not to exceed the period
over which the excessive rate was
collected. Such a provision, BPA asserts,
would ensure that the tremendous
impact that refunds might have on BPA
would be spread over a reasonable
amount of time. The Commission
generally agrees with BPA's suggestion,
but notes that interest on these amounts
would be accrued over the period
beginning with the collection of the
excessive amounts. Any refunds made
beyond thirty days after the date of the
Commission’s refund order would also
accrue interest with the final refund
payment. The final rule does not leave
the refund procedures entirely to BPA's
discretion: however, the Commission
will allow BPA maximum flexibility to
make refunds in a way that minimizes
its cash flow or financial management
needs.

There is considerable disagreement
among commenters as to the proper
interest rate to be charged on refunds.
The interim rule establishes the rate of
interest charged to BPA by the U.S,
Treasury as the presumptively proper
interest rate. BPA agrees with this
interest provision, but suggests that the
Commission should reserve sufficient
flexibility to determine an alternative
rate of interest where appropriate.
Another commenter contends that the
proper interest rate should be the
interest rate for “new BPA borrowings”
A third group of commenters suggesls
that the Commission should establish an
interest rate which will reflect the cost
of borrowing to BPA's customers. Under
a fourth alternative, the Commission
would adopt the same interest rate for
BPA that it has adopted for refunds
under the Federal Power Act (FPA): that
is, the prime interest rate.

The Commission is adopting in its
final rule the same interest rate that was
adopted in the interim rule. The
Commission continues to believe that
BPA's position relative to the nation’s
financial markets is dissimilar to that of
public utilities regulated under the FPA.
BPA obtains its financing directly from
the U.S. Treasury, rather than from
traditional capital markets. The interest
rate adopted for refunds under the FPA.
which reflects the cost of capital
governed by private borrowing, would
therefore be inappropriate for refunds
by BPA. Accordingly, the final rule
utilizes the interest rate that would be
charged to BPA by the U.S. Treasury
during the period of over-collection. The
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Commission notes, however, that under
certain circumstances other rates may
better reflect BPA's cost of money, and
therefore the final rule also allows the
Commission to establish another form of
interesl.

111, Summary of the Final Rule and
Revisions from the Interim Rule

A, Subpart A—General Provisions.

1. Section 360.1—Applicability and
Definitions. Subpart A contains the
general provisions of the rule. Section
300.1(a) establishes the applicabilify of
the new Part 300 to rate schedules of
BPA. This section also establishes that
the Commissian's rules of practice and
procedure apply to BPA proceedings
before the Commission. A reference to
Part 385, which contains the rules of
practice, has been added to make clear
that this reference relates to procedural
regulations and not the general filing
requirements under the FPA. Although
BPA proceedings should generally be
subject to the same procedural
requirements applicable to other kinds
of rate cases, the final rule renders the
Commission's ex parte communications
rule (Rule 2201) inapplicable to BPA
proceedings, except as provided in
individual cases. This acknowledges the
difficulty of applying the ex parte
restrictions used in public utility rate
cases to the rate cases of a fellow
federal agency. Notwithstanding this
change from the interim rule, the
Commission will ensure the fairness of
its on-the-record proceedings consistent
with the case law and applicable
statutes dealing with ex parte
communications.* The approach adopted
reflects only a preference for fashioning
appropriate procedural requirements in
each case if there exist uncertainties
about which restrictions are appropriate
generically,

Section 300.1{b) contains several
important definitions, most of which
derive from the interim rule, There are
some changes, however. The definition
of “cost evaluation period” in the
interim rule has been changed in the
final rule to “rate test period” so that the
lerm more accurately reflects its
f}.:ytiun. The term “interest group" in
the interim rule is no longer defined
because it has been integrated into a
d‘ps._ription of the contents of Statement
Cin §300.11(a)(3). The definition of
_proposed rate approval period” has
veen amended by limiting the period to
five years.

e —

* For a discussion of some of the Commission's
Views of the requirements relating to ex parte
communications, see, Supplemental Opinion
Explaining Deniol of MEUA Motion, 23 FERC
§61.064 1883).

2. Section 300.2—Staff Guidance.
Section 300.2 allows BPA to seek
guidance from Commission staff prior to
submitting an application for
confirmation and approval of a rate
schedule.

B. Subpart B—Fliling Requirements

Subpart B of the final rule lists the
documents required to be filed by the
Administrator in any application for
confirmation and approval of rates.
These filing requirements apply to both
interim and final rate approval.

There are three categories of
documents required to be filed where
the Administrator seeks confirmation
and approval of rates: a description of
general rate schedule information,
supporting cost and revenue data, and a
description of analytical approaches to
the data.

1. Section 300.10—Application for
Confirmation and Approval. Section
300.10 contains the general filing
requirements. The same filing is used for
both interim and final approval of BPA's
rates, Paragraph (a){1) delineates the
contents of a filing, including a letter of
request for approval (paragraph (b)), a
notice of filing suitable for publication in
the Federal Register (paragraph (c)), the
rate schedules (paragraph (d)), a
statement of revenue and related costs
(paragraph (e)), and the Administrator's
Record of Decision and supporting
documents (paragraph (f)).

Section 300.10(a)(2) of the interim rule
allows the incorporation by reference of
information that has previously been
submitted to the Commission in
substantially the same form.

Section 300.10({a)(3) covers the time
period for filing rates. It was located in
§ 300.20(a) in the interim rule. This
section requires the Administrator to
tender a request for approval of a rate
not later than sixty days prior to the
requested effective date.

The final rule eliminates two
paragraphs from the interim rule. The
first related to sending BPA notice of
any deficiencies in the filing and giving
BPA thirty days to cure these
deficiencies. The Commission is
shortening the filing period from ninety
to sixty days to minimize the time before
the filed rates may become effective
consistent with Commission review
obligations. Shortening this period
seriously diminishes any opportunity to
cure deficiencies prior to the grant of
interim approval, and the opportunity to
cure at that stage of the proceeding is
therefore eliminated. The second
paragraph, relating to public
participation, has been relocated in
§ 300.20{a).

Paragraph (b) governs any BPA letter
requesting rate approval. This letter
must specify the period for which
approval is requested. Because of
rapidly changing conditions and
escalating costs, recent filings have been
on an annual basis. Past practice of this
Commission and its predecessor has
been to approve rates for periods which
do not exceed five years. Although the
Commission will continue this practice,
the Administrator has the responsibility
to review costs and revenues annually
and to develop and file new rates if
existing rates are found to be deficient
in providing adequate revenues for
repaying the federal investment. This
paragraph also requires that the letter
include a brief description of the filed
rates, estimates of annual sales, and a
description of how the new rate differs
from the existing rate,

Paragraph (c) establishes the contents
of the notice that BPA is required to file.
This notice must be suitable for
publication in the Federal Register and
contain routine information relating to
the filing.

Paragraph (d) establishes the content
of the rate schedules.

Paragraph (e) is @ new paragraph. It
requires that BPA file a statement of
cost and revenue data for each class of
service. In the interim rule, this
information was part of the
Administrator’s Record of Decision.

Paragraph (f) states the contents of
the Administrator's Record of Decision.
Section 7(i)(5) of the Northwest Power
Act requires the Administrator to make
a final decision establishing rates “on
the record” and to provide a full and
complete justification of that decision.
Both the interim and final rules require
that the Record of Decision contain a
calendar history of the filing, a
discussion of issues raised, a discussion
of all applicable statutory regulatory
requirements, and a description of the
methodology used for determining
revenue requirements, The final rule
also requires that BPA file the entire
administrative record used in
establishing the proposed rate. The
interim rule required that the Record of
Decision contain any cost-of-service
studies used by the Administrator in
developing the rates. Cost of service
studies are no longer required as part of
the Record of Decision, but are
separately required under § 300.12(c).

Paragraph (g) of the final rule requires
the Administrator to file with the
Commission any other materials not
specified in subpart B which are
otherwise required to be developed by
the Administrator, specifically under
section 7(i)(5) of the Act. The final rule
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also adds a requirement that BPA file
copies of all source material referred to
in the Record of Decision and any other
information requested by the
Commission or its staff.

2. Sections 300.11 and 300.12—
Technical Support for the Rate
Schedule. Sections 300,11 and 300.12
establish the technical support required
to be filed by the Administrator in
support of a request for confirmation
and approval. The supporting data are
divided into data statements {section
300.11) and analysis of that data {section
300.12). The reguirements for each of
these categories are found in a separate
section.

Section 300.11 specifies the content of
six statements which provide the basic
information that is necessary to develop
a study to demonstrate that the
proposed rates are sufficient to assure
repayment of the Federal investment
and other cos!s over a reasonahle period
of years. The data slatements are
identified as: Statement A—Sales and
Revenues: Statement B—Power
Resources: Statement C—Capitalized
Investments or Costs; Statement D—
Interest Expenses; Repayment of
Investments and Debt Capital;
Statement E—Operation, Maintenance
and Other Annual Expenses; and
Statement F—Cost Allocations.
Although Statement C in the interim rule
assumed that all major investments
would be kept by means of a separate
accounting, the final rule recognizes that
repayment of some investments may not
have a separate accounting and
establishes a procedure for reporting
this type of investment.

Section 30012 {formerly §300.11(b))
requires the Administrator to provide an
analysis of the information submitted in
Statements A through F. The
Administrator is authorized 1o use any
appropriate analytical methodalogy,
including a Power Repayment Study
(PRS).

The approach to PRSs in the final rule
differs from that of the interim rule. The
interim rule gave short, general
instructions on the contents of a PRS.
The final rule, on the other hand, gives
more detailed and specific instructions
on the contents of a PRS, if one is uset.
The substance of both approaches is
consistent; the main differences relate to
specificity. In addition to more

. specifically describing & PRS, the final
rule also requires that BPA file two
other studies—a cost of service study
and a revenue recovery study.

3. Section 300.13—Waiver of Filing
Requirements. The final rule adds a new
§300.13. This section requires BPA to
file a statement requesting that the
Commission waive any non-compliance

in the filing or divergence from the
Commission's filing requirements. The
statement must also give BPA's reasons
for such a non-complance or
divergence. The Commission will not, of
course, waive requirements that simply
are not met through inattention by the
Administrator. The Commission will
usually act on this request when it
issues its decision on whether to grant
interim approval.

C. Subpart C—Commission Rate Review

‘and Approval

Subpart C establishes procedures that
relate specifically to the approval of
rates. Section 300.20 covers interim
approval and §300.21 covers final
confirmation and approval.

1. Section 300.20—Interim
Confirmation and Approval. Paragraph
{a) notes that the Commission will give
interested persons an opportuaity to
comment on a request for interim
approval by filing a notice in the Federal
Register.

Paragraph {b) sets forth the range of
actions the Commission may take on a
request for interim rate acceptance.
Upon receipt of an application, the
Commission may take any of four
possible courses of action. For
applications that do not fully comply
with either the Commission’s regulations
or the Northwest Power Act, the
Commission may either reject the
application or accept the application on
the condition that BPA cure any
deficiencies.

Once it is satisfied that an application
complies with the relevant statulory and
regulatory requirements, the
Commission may order the rate
schedule into effect on an interim basis,
effective on the date requested by the
Administrator or such other time as the
Commission may order; or the
Commission may deny the
Administrator’s interim rate approval
request and proceed directly to review
the application for finel confirmation
and approval. The interim rule allowed
BPA a thirty-day opportunity to cure any
non-compliance prior to a Commission
decision to grant interim approval. The
final rule eliminates this opportunity,
but requires BPA to cure any
noncompliance after the grant of interim
approval.

Paragraph (c) states that the
Commission will approve rates on an
interim basis only if such rates are
subject to refund with interest. The
interest rate adopted is the rate or rates
of interest charged to the BPA by the
U.S. Treasury during the period of
overcollection, unless another interest
rate is ordered by the Commission.

Paragraph {d) provides for notice of
any Commission action specified in
paragraph (b) either by publication in
the Federal Register or by mail, Under
the final rule, notice would be mailed
only 1o those entities on the
Commission’s service list, rather than to
those listed in the Administrator's filing.

2. Section 300.21—Final Confirmatiop
and Approval. Section 300.21 sets forth
the procedures for final confirmation
and approval of rates filed by BPA. This
is a new section which restates
procedures currently applied by the
Commission to BPA under the
Northwest Power Act. The Commission
believes that it will assist BPA and
others who have an interest in BPA's
rates to codify practices that have
become standard.

Paragraph (a) sets forth the
Commission's procedures relating to
public participation in final approval of
BPA's rates. After the Commission
grants interim approval of BPA's rates,
the Commission will allow interested
persons an opportunity to intervene in
any proceedings held on the filing and to
submit initial and reply comments on
substantive issues raised by BPA’s
filing. Notice of this opportunity will
typically be published as part of the
Commission's order granting interim
approval.

In certain circumstances, the
Commission may hold a hearing on non
regional rates under section 7(k).
Accordingly, the Commission's notice
will provide an opportunity to comment
on whether such a hearing should be
held and the issues to be resolved at the
hearing. Paragraph (b) states that the
Commission will publish its decision on
whether to grant a hearing under section
7(k) and the issues that should be
discussed at the hearing.

Paragraph (c) sets forth the different
standards of review for BPA's rates. In
September 1682, the Commission
determined that Congress intended that
the Commission's review of regiona!
rates under section 7{a) should be
subjected ta a more limited standard of
review than its non-regional rates under
section 7(k). Order Resolving Scope of
Commission’s furisdiction, Granting
Intervention, and Establishing Further
Procedures. 20 FERC Rep. { 61,292
(1982). The final rule codifies this
distinction as follows, The Commission
will review regional rates {section 7(a)
rates) to make sure that these rates (4]
assure reasonable repayment of the
federal investment in BPA's facilities (b]
are based on BPA's total system costs,
and (c) equitably allocaté certain
transmission cosis between feders! and
non-federal use of the transmission
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system. With respect to non-regional
rates, the final rule lists the various
statutes that set forth the higher
standards of review.

Paragraph (d) sets forth the range of
actions the Commission may take on
final approval of rates filed by BPA.

Paragraph () sets forth the
procedures to be followed if the
Commission disapproves the filed rates.
The Administrator will have 120 days 1o
file substitute rates. The interim rate
will remain in effect, subject to refund,
pending approval of the substitute rates.

Paragraph (f) states that the
Commission will publish in the Federal
Register its decision to approve or
disapprove BPA's rates and will mail its
decision to those persons on the
Commission's service list.

IV, Certification of No Significant

Impact

The Regulatory Flexibility Act (RFA) ™
requires certain statements,
descriptions, and analyses of rules that
will have “a significant economic impact
on a substantial number of small
eniities”.* The Commission is not
required to make an RFA analysis if it
certifies that a rule will not have such
an impact.*

This final rule imposes requirements
only on BPA, which is not a "small
entity” under the appropriate RFA
definition. ' The primary purpose of this
rule is to establish procedures for the
confirmation and approval of BPA rates
for compliance with statutory standards.
The procedures are designed to avoid
delays which in the past have
accompanied the filing of PMA rates.

Since this rule applies only to BPA
and is procedural in nature, it will have
little, if any, impact on small entities.
Accordingly, the Commission certifies
that this rule will not have “a significant
economic impact on a substantial
number of small entities.”

V. Administrative Procedure and
Paperwork Reduction Acts

The Commission's final rule dilfers
from its interim rule in two important
respects that require further explanation
pursuant to section 553(b) of the
Administrative Procedure Act. First, the
final rule adds a section (section 300.21)
that establishes procedures for final
confirmation and approval. The

3 U.SC. 001412 [Supp. TV 1960

*ld. ol 608[a).

*Jd. ui 60B(b),

" 1d. wt section BOMSI). citing fo section 3 of the
Small Business Act 18 US.C. 632 (Supp. IV 1660]
Section 3 of the Small Business Act defines “amall
tusiness concern”™ us & business which is
Independently owned wnd operated and which is
not dominant in its field of operation

Commission believes that the
Administrative Procedure Act does not
require that the Commission provide an
additional opportunity for comment

prior to making this part of the rule final.

The final rate approval procedures do
not impose new procedural burdens,
such as filing requirements, on BPA or
interested parties, They are designed
only to standardize BPA proceedings
before the Commission in terms of
notice, opportunities for hearing, and to
state the range of actions available to
the Commission. The new provisions do
not affect the substance of the rate case.
As such, these procedural requirements
for final confirmation and approval
(section 300.21) are clearly matters of
“agency organization, procedure, or
practice” that do not require notice and
comment. 5 U.S.C. 553(b){A) (1878).
Second, the final rule {section
300.21[c)) sets forth standards of review
which the Commission applies to BPA's
rates, depending on the nature of the
rate. The Commission believes, even
though these are substantive additions
to the regulations, that notice and
comment are not required in this cuse
because the Commission is merely
codifying the standards that it set forth
in an order issued in September 1982,
which clarified how the standards of the
Act were to be applied. Order Resolving
Scope of Commission's Jurisdiction. . .,
20 FERC Rep. § 61,202 (1982).
Additionally, the Commission gave
interested persons an oppartunity to
comment on the standard of review
issues raised by that order. Order
Directing the Submittal of Briefs on
Jurisdictional and Procedural Issues, 18
FERC Rep. § 61,037, 47 FR 3583 (1982).
Accordingly, the Commission believes
that since this rule merely codifies
settled Commission precedent, further
notice and comment is “unnecessary.” 5
UJ.S.C. 553(b)(B) (1976) Moreover. the
previous opportunity o comment
satisfies the requirements of the APA.
The Paperwork Reduction Act, 44
U.5.C. 3501-3520 (Supp. IV 1980),
requires that certain information
collection requirements be approved by
the Oifice of Management and Budget
{OMB) (for requests imposed on the
public) or the General Services
Administration (GSA) {for requests
imposed on other agencies). See OMB
final rule, Controlling Paperwork
Burdens on the Public, 48 FR 13,666,
136986 (1983) (to be codified at 5 CFR
1320.16). The Commission has consulted
with both OMB and GSA and has been
informed that prior approval is not
necessary, since BPA and FERC are
both part of the Department of Energy.

V1. Additional Opportunity for Comment

The Northwest Power Act does not
require rehearing to be requested as a
jurisdictional prerequisite to judical
review of rules. Notwithstanding the
“good cause” demonstrated here for
promulgating final confirmation and
approval procedures without notice and
comment, the Commission does not wish
to foreclose the opportunity for
interested persons (o comment on this
feature of the final rule since it was not
before the public for comment under the
interim rule. In addition, the
Commission wishes to highlight certain
amendments to its filing requirements
(Subpart B) that were in part inspired by
consultations conducted to develop
similar requirements for all other
PMA's." Therefore, the Commission will
accept written comments on the effect of
the final confirmation and approval
procedures and the changes made
pursuant to the staff-PMA consultations.

Any comments on these issues will be
treated procedurally as petitions for
reconsideration (18 CFR 385.207) which
the Commission may deal with by: (1)
Retaining the final rule as issued,
without further order, (2) amending or
clarifying the rule, or (3) proposing
amendments for additional comment.
This does not, of course, remove the
customary opportunity to petition the
Commission for reconsideration with
respect to any aspect of the rule.

All comments must be submitted not
later than 30 days after publication in
the Federal Register and must reference
Docket No. RM82-6-000. Address all
comments to the Secretary, Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20428.

VIL Effective Date

The amendments made by this final
rule will be effective 80 days after
publication in the Federal Register.

List of Subjects in 18 CFR Part 300
Electric power rates.

[Pacific Northwest Electric Power and
Conservation Act, 18 U.S.C. 839-839h (Supp.
1V 1980} Department of Energy Organization
Act, 42 U.S.C. 71017552 {Supp. IV 1880):
Exec. Order 12,009, 3 CFR 142 (1478).

In consideration of the foregoing, the
Commission amends Chapter I, Title 18

" These changes include

1. adding to the definition of “proposed rate
appeoval period.” u limitation that the period cannot
uxceed five years (§ 300.1(b)(5)).

2 revisions 1o Statement C which cover the
reporting of investments for which no separute
accounting is kept (§ 300.11(b)3}): and

3. a more detulled explanution of the contents ot »
power repayment study (§ 300.12{b)}.
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of the Code of Federal Regulations, as
sel forth below.

By the Commission.

Lois D. Cashell,
Acting Secretary.

1. In Part 300, the Table of Contents is
amended by adding new §§ 300.12,
300.13, and 300.21, and by revising the
Authority citation, to read as follows:

PART 300—Confirmation and Approval
of the Rates of the Bonneville Power
Administration

Subpart B—Filing Requirements
Sec.

300.12 Analysis of supporting data.
300,13 Waiver,

Subpart C—Commission Rate Reviews and
Approval

300.21 Final confirmation and approval.
Authority: Pacific Northwest Electric Power
Planning and Conservation Act, 16 US.C.
839-839h (Supp. IV 1980); Department of
Energy Organization Act, 42 U.S.C. 7101-7552
{Supp. IV 1980); Exec. Order 12,009, 3 CFR
Part 142 (1978).

2. Part 300 is revised to read as
follows:

Subpart A—General Provisions

§300.1 Applicability and definitions.

(a) Applicability. This part sets forth
procedures governing the filing, review,
and disposition of the rate schedules for
the sale or transmission of power and
energy established by the Administrator
of the Bonneville Power Administration
under the Pacific Northwest Electric
Power Planning and Conservation Act
(Northwest Power Act), Except as
otherwise provided by rule or order, the
Commission's General Rules of Practice
and Procedure (Part 385 of this Chapter),
other than Rule 2201 (Ex Parte
Communications), will apply to any
filings, hearings. or other procedures
under this Part, as applicable.

(b) Definitions. For the purposes of
this Part, the definitions in section 3 of
the Northwest Power Act and the
following definitions apply.

(1) Electric service means any
transmission or sale of electric power
and energy by the Bonneville Power
Administration, including capacity
sales, energy sales, firm power sales.
transmission services, or any
combination of these services, and the
utilization by the Bonneville Power
Administration, by means of ownership,
contractual arrangements, leasing, or
other arrangements, of any facility to
provide such sales or services.

(2) Historic period means the period
commencing with the date of first
commercial operation of a powerplant
or transmission facility and ending on
the last day of the latest year for which
aclual cost data are available, provided
that the period does not end more than
18 months before the date on which the
Administrator tenders the rate schedule
for filing with the Commission.

(3) Initial capital investment means
the cost of acquisition or construction of
a power facility or non-power facility
which has been assigned by the
Administrator to be repaid from the
power revenues of the Bonneville Power
Administration, including but not limited
to any cost of planning, design, land
acquisition, construction, interest during
construction, and testing incurred before
the date on which the facility becomes
operational or revenue-producing.

(4) Power repayment study or PRS
means a study of the annual repayment
of production and transmission
investments and other costs through the
application of revenues during the
repayment period.

(5) Proposed rate approval period
means the period during which the
Administrator proposes to collect
revenues for electric service under a
rate schedule filed for Commission
confirmation and approval under this
part. This period must not exceed five
years.

(6) Rate schedule means a statement
by the Administrator describing:

(i) Type of service to which lﬁe rate is
to be applied:

(ii) Rates and charges which the
Bonneville Power Administration
establishes for, or in connection with, its
electric service: and

(iii) Classifications and other
provisions which directly affect such
rates and charges,

(7) Rate test period means a period,
commencing with the end of the historic
period, as defined in paragraph (b)(3) of
this section, and continuing through the
proposed rate approval period as
defined in paragraph (b)(5) of this
section, during which future estimates of
costs and revenues should be modified
by the Administrator to reflect changing
conditions.

(8) Replacement means any
substitution of a unit of property with
another unit of property with another
unit of like character.

§300.2 Staff Guidance.

The Administrator or a designee may
seek guidance from Commission staff
prior to submitting an application under
subpart B, with respect to the
appropriate form and content of such
application.

Subpart B—Filing Requirements
§300.10 Application for confirmation and
approval.

(a) General provisions. (1) Contents of
filing. Any application under this
subpart for confirmation and approval
of rate schedules must include, as
described in this section, a letter of
request for rate approval, a notice of
filing suitable for publication in the
Federal Register, the rate schedule, a
statement of revenue and related costs,
the Administrator's Record of Decision
and supporting documents, and the
technical supporting information
required under § 300.11.

(2) Incorporation of information by
reference. Any information required
under this subpart that has previously
been submitted to the Commission in
substantially the same form as specified
in this section may be incorporated by
reference only,

(3) Time of filing. Any rate schedule
for which the Administrator requests
approval must be tendered for filing
with the Commission, in the form and
with the materials specified in this
subpart, not later than 60 days prior to
the date such rate schedules are
requested to be made effective.

(b) Letter of request for rate approval
A letter of request for rate approval
must contain the following information

(1) A description of the period for
which the rate is proposed to be
effective, delineated by an effective date
and an expiration date, and a request, if
any, for interim approval of the rate;

(2) A brief description of the proposed
rates and charges and estimates of
annual sales and revenues for the rate
approval period under both existing and
proposed rate schedules; and

(3) A description of how the filed rate
differs in rate level or rate structure
from the rate schedule currently
effectives

(c) Notice of filing. The notice of
filing, suitable for publication in the
Federal Register, must contain the
following information:

(1) The identification number or
description of the rate schedule or
contract;

(2) If the rate schedule includes
changes in rates, the dollar amount and
percent increase or decrease in rates;

{3) If the rate schedule includes
changes other than rates, a brief
description of the changes;

(4) A brief explanation of the reasons
for any proposed change in the rate
schedule;

(5) a statement whether interim
approval is requested;




Federal Register / Vol. 48, No. 159 | Tuesday, August 18, 1983 / Rules and Regulations

37013

(6] the proposed effective date of the
rate schedule; and

(7} the proposed rate approval period.

(d) Rate schedules. A filed rate
schedule, as defined in § 300.1(b){86),
must describe the following, as
appropriate:

(1) The class of service to which each
rate schedule will apply and service
areas or zones which will be affected by
the filed rate;

(2) The character and conditions of
service;

{3) The rate to be applied to capacity
and energy services or other services:

(4) The method of computing or a
definition of the billing demand;

(5) Special provisions, such as
discounts, penalties, power factor
adjustments, service interruptions,
unauthorized overruns, and other similar
provisions which may affect the rates
and changes; and

(6) The period during which the rates
will be effective.

(e} Stotement of Revenue and Related
Costs. Each filing shall include a
statement which includes cost [if
available) and revenue data for each
class of service as specified in each rate
schedule for the proposed period.

() Administrator's Record of Decision
and supporting documents. (1) The
Administrator must file the entire record
on which the final decision establishing
a rate schedule is based.

(2) The Administrator must file a
Record of Decision that includes:

(i) A chronological discussion of the
procedural history of the filing, including
meetings held with the general public,
required under section 7(i) of the
Northwest Power Act:

(i) A discussion of issues raised by
customers or the public and how such
Issues were resolved;

(iti) A discussion of all statutory,
regulatory, or other requirements which
governed the Administrator’s decision;

(iv) A description of any methodology
used for determining revenue
requirements and for developing
appropriate rate structures; and

{v) A list identifying all documents
submitted for Commission
consideration; and

(vi) The names and addresses of any
customer of the Bonneville Power
Administration and other persons who
have requested to be informed of the
Commission's decision.

__[g) Additional filing requirements. (1)
I'he Administrator must file with the
Commission any other information
reguired to be developed under section
7(1}{5) of the Northwest Power Act. in
relation to the Record of Decision,
including all source materials referred to

in the Administrator's Record of
Decision.

(2) The Administrator must file any
other information requested hy the
Office of Electric Power Regulation as
needed for Commission analysis of the
rate filing.

§300.11 Technical support for the rate
schedule.

(a) Filing requirement. The
Administrator must submit, in
conjunction with any application under
§ 300.10, the technical support data
described under paragraph (b) of this
section and the analysis of data
described under section 300.12 of this
subpart,

(b} Data. (1) Statement A—Sales and
Revenues. Statement A must include:

(i) Sales and revenues for each rate
schedule for the last five years of the
historic period, as defined in section
300.1{b){(2):

{ii) For the rate test period, the
estimated annual sales and revenues for
the existing and each proposed rate
schedule, including & separate
aggregation of any revenues from
sources not covered by the rate schedule
according to general classifications of
such revenues: and

(iii) Brief explanations of how sales
and revenue estimates are prepared and
explanations of any changes in sales or
revenues during the last five years of the
historic period.

{(2) Statement B—Power Resources.
Statement B must contain a list of the
capacity and energy resources for the
last five years of the historic period and
for the rate test period, used to support
the sales and revenues figures contained
in Statement A. The statement should
identify resources according to the
powerplant and any purchase or

exchange agreement.
(8) Statement C—Capitalized

Investments or Costs. (i) Statement C
must account for all capitalized
investments which have been assigned
by the construction agency to be repaid
from power revenues.

(ii) The statement shall include a
listing, by year, of the following:

(A) All initial investments and
additions to plant, including interest
during construction, that produced
revenue during the historic period or are
expected to produce revenue during the
rate test period:

(B) Capitalized deferred expenses;
and

(C) Replacements made during the
historic period and replacements
projected to be made during the balance
of the repayment period.

(iif) For each such investment, the
statement shall specify:

(A) Whether the investment is an
initial investment, an addition, a
replacement, or a capitalized deferred
annual expense;

(B) The date the investment was
made;

(C) The year in which repayment is
due to be completed:

(D) Whether the investment was
financed through the issuance of
revenue bonds, and the appropriate
interest rate; and

(E) The authority or administrative
procedure used for the adoption of such
interest rate.

(iv) If available, the amount repaid on
each investment to date shall be stated,
however, if repayment on individual
investments is not recorded, the amount
repaid to date on each group of
investments having common interest
rates should be stated.

{v) For each year, the sum of unpaid
individual investments or the unpaid
portion of interest groups shown above
must equal the unamortized investment
shown in the power repayment study for
that year.

(vi) The statement must describe the
methods used to forecast replacements
and the price level used to estimate
replacement costs.

(8) Statement D—Interest Expenses:
Repayment of Investments and Debt
Capital. (i) For each capitalized
investment and cost listed in Statement
C, Statement D must describe, by
interest group:

(A) The total unpaid balance
outstanding at the end of the historic
period;

(B) Payments made on principal and
interest during each of the last five years
of the historic period: and

(C) Annual payments expected to be
made through the cost evaluation
period.

(ii) The statement must describe how
the interest expense was determined for
euach type of investment and include
examples of such compulations.

(5) Statement E—QOperution,
Maintenance and Other Annual
Expenses. (i) Statement E must contain,
for the last five years of the historic
period and for the rate test period, as
appropriate, a tabulation of actual and
projected operation and maintenance,

. administrative and general, purchased

power, wheeling, and any other
expenses, other than interest. Statement
E must:

{A) list expenses for each individual
source, if purchased power and other
similar expenses are derived from more
than one source;
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(B) explain any significant deviations
from trends in expenses or any
extraordinary expenses; and

(C) explain the price level used for
estimating expenses.

(6) Statement F—Cost Allocations. (i)
Statement F must contain, for each
multiple-purpose reservoir project, unit,
division, or system, a table or other
summary showing total investments
costs, the total annual operation and
maintenance costs, and the allocation of
all such costs among the various
authorized purposes.

{ii) The statement must show the
amount of power costs suballocated to
irrigation functions, any changes from
previous allocations, and the procedure
used in allocating such costs. Currently
valid allocations previously submitted
to the Commission need not be
furnished, if referenced.

§300.12 Analysis of supporting data.

(&) An analysis of the data provided
under section 300.11 must be supported
by an appropriate methodology
developed by the Administrator.

(b) Power Repayment Study. (1) Any
Power Repayment Study (PRS)
submitted for this purpose must be
developed using currently approved
rates for estimating future revenues. If
the filed rates differ from the current
rates, the Administrator must provide a
PRS which uses the level of revenues
produced by the proposed rates. Unless
otherwise required by statute, a PRS
must contain only those investments in
plant which will be in commercial
operation during the proposed rate
approval period, except replacements.
Forecasts of costs beyond the rate test
period must be based on conditions
preyailing during the period, unless
unusual circumstances warrant
otherwise.

{2} A PRS must include, but need not
be limited to, those items listed below:

{i) Operating revenues;

(ii) Operating expenses:

(iii) Interest expense;

(iv) Investment placed in service
(using totals if the supporting statement
annually shows a breakdown into the
appropriate subcategories under each
major heading): including the initial
project, additions, replacements. and the
total investment;

(v) Investment amonrtized;

(vi) Remaining unamortized
investment;

(vii) Allowable unamortized
investment (using totals if the supporting
statement annually shows a breakdown
into the appropriate subcategories under
each major heading). including initial
project, additions replacements, and
total investment;

(viii) Irrigation investment assigned to
be repaid from power revenues (using
totals if the supporting statement
annually shows a breakdown into the
appropriate subcategories under each
major heading), including irrigation
investment assigned to power,
investment repaid, remaining unpaid
investment, and allowable unpaid
investment;

(ix) Cumulative status of repayment.

(c) Cost of Service Study. For any
project or system which provides more
than one class of service for which
differing rates are proposed, a cost of
service study, if available, must be
provided which shows how the costs of
providing each service have been
determined.

(d) Revenue Recovery Study. (1) A
study must be provided which supports
the filed rate and charges, including a
narrative statement that explains how
the rates and charges meet the objective
of recovering the revenue necessary to
repay the Federal investment and other
costs in a reasonable period of time.

(2) If rates and charges have not been
formulated on a cost related basis; the
basis for each rate or charge should be
explained.

§300.13 Waiver.

The Administrator must request
waiver of any requirement of this
subpart if an application that does not
fully comply with the requirement is not
to be considered deficient. The request
must state the Administrator’s reasons
for such noncompliance and show good
cause for any waiver.

Subpart C—Commission Rate Review
and Approval

§ 300.20 Interim acceptance and review.

(a) Opportunity to Comment. The
Commission will publish in the Federal
Register notice of any filing made under
this part, for which interim approval is
requested. This notice will give
interested persons an opportunity to
submit written comments on whether
interim approval should be granted.

(b) Action on request for interim rate
acceptance. (1) Deficient Applications,
Upon receipt of an application that does
not comply with the requirements of this
part, the Commission may:

(i} Accept the application and order

}he rate schedule into effect on an

interim basis, effective on the date
requested by the Administrator or at
such time as the Commission may
otherwise order, on the condition that
any deficiencies in the filing are
corrected by the Administrator to the
satisfaction of and within such time

specified by the Director of the Office of
Electric Power Regulation; or

(ii) Deny the Administrator's interim
rate request and reject the application, if
the Commission determines that the
Administrator’s application:

(A) is patently deficient with respect
to the filing requirements of this part; or

(B) fails to comply with the applicable
provisions of the Northwest Power Ac!
or such other Acts as may be applicable

(2) Applications that are in
compliance. Upon receipt of an
application that complies with the
requirements of this Part, the
Commission may:

(i) Order the rate schedule into effect
on an interim basis, effective on the date
requested by the Administrator or at
such time as the Commission may
otherwise order; or

(ii) Deny the Administrator’s interim
rate request and review the application
for final confirmation and approval of
the rate schedule pursuant to the
provisions of this part.

(¢) Condition of acceptance. (1)
Condition. Any rate schedule the
Commission allows to become effective
on an interim basis under paragraph (b)
of this section, is subject to refund with
interest under this paragraph,

(2) Refund. If any rate which the
Commission makes effective on an
interim basis exceeds the rate which is
confirmed and approved by the
Commission as a final rate, the
Administrator, pursuant to any
conditions established by the
Commission, must refund with interest
any portion of the rate increase
collected during the interim period
which exceeds the final rate. The
Administrator may make refund under
this part by means of a net energy.
billing which reflects the value of any
overcharge or by other appropriate
methods.

(3) Interest. Except as otherwise
provided by the Commission, the
Administrator must compute any
amount of interest based on the
revenues collected subject to refund and
required to be refunded under paragraph
{c)(2) by using the rate of interest or a
weighted average of all rates of interes!
charged to the Bonneville Power
Administration by the U.S. Treasury
during the period for which the
computation is made.

(d) Notice of action on interim
approval. The Commission will publish
in the Federal Register a notice of any
action taken under paragraph (b) of this:
section and will mail notice to any
person on the Commission's service list
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§300.21 Final confirmation and approval.

(a) Opportunity to comment and.
intervene. (i) The Commission will
publish notice in the Federal Register
giving interested persons an
opportunity:

(i) To submit initial and reply
comments on any filing made under
Subpart B; and

[ii) To intervene in any proceeding
held on such filing.

(2) Such notice will also give
interested persons an opportunity to
comment on whether it is necessary to
hold a hearing on non-regional rates
under section 7(k) of the Northwest
Power Act and the issues to be resolved
at such a hearing.

(3) This notice may be part of any
Commission order granting interim
approval under section 300.20 of this
part,

(b) Proceedings under section 7(k).
The Commission will publish a separate
order if it determines that a hearing is
necessary under section 7(k) of the
Northwest Power Act. This order will, if
appropriate, delineate the issues to be
resolved at such hearing.

(c) Standards of Review. (1) Rates
under section 7{a). The Commission will
review any rate established by the
Administrator under section 7(a) of the
Northwest Power Act for compliance
with the following standards:

(i) The rates mus! be sufficiént to
ensure repayment of the federal
investment in the Federal Columbia
River Power System over a reasonable
number of years after first meeting the
Administrator's other costs.

(i) The rates must be based upon the
Administrator’s total system costs.

(iii) With respect to transmission
rates, the rates must equitably allocate
the costs of the federal transmission
system between federal and non-federal
power utilizing such system.

(2) Rates under section 7(k). The
Commission will review any rate
established by the Administrator under
section 7(k) of the Northwest Power Act
for compliance with the requirements of
the Bonneville Project Act, the Flood
Control Act of 1944, the Federal
Columbia River Transmission System
Act, and the standards set forth in
paragraph (c)(1) of this section.

(d) Action on request for final
confirmation and approval of rates.
Filed rates established by the
Administrator will be considered for
final confirmation and approval if the
relevant filing complies with the filing
requirements of Subpart B of these
regulations. The Commission may take
any of the following actions:

(1) Confirm and approve the rate
schedule(s) for the period beginning

with the date such rates were placed in
effect on an interim basis to the
expiration date requested in the
application but not to exceed a five year
period, or for such lesser period as the
Commission deems appropriate;

(2) Remand the filing for further
development of the record to support the
filed rate schedules;

(3).Order an evidentiary hearing if
there are questions of fact which can not
be resolved from the record or through
staff evaluation:

(4) Disapprove the filed rates; or

(5) Take such other action that the
Commission considers appropriate,

{e) Procedures upon disapproval, (1) If
the Commission disapproves the rates,
the Administrator will be provided a
120-day period, or other period as the
Commission may deem appropriate, to
prepare substitute rates that resolve the
Commission's concerns. If the filed rates
have been approved on an interim basis,
the rates will continue in effect on an
interim basis until the Commission takes
final action.

(2) If the Commission confirms and
approves on a final basis rates that are *
lower than the filed rates, any charges
made in excess of the finally-approved
rates during the period that interim rates
were in effect are subject to refund with
interest under § 300.20{c).

(f) Notice of action on final approval.
The Commission’s Secretary will
publish in the Federal Register a notice
of any action taken under paragraph (d)
of this section and will mail the notice to
;he persons on the Commission's service

ist.
IFR Doc. K3-22156 Filed 8-15-83; 045 am)
BILLING CODE 6717-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Soclal Security Administration
20 CFR Part 404

Social Security Benefits; Disability
Insurance Benefits; Deductions,
Reductions, and Nonpayments of
Benefits

AGENCY: Social Security Administration,
HHS.

ACTION: Final rules with comment
period.

SUMMARY: These regulations amend the
existing regulations under which Social
Security Lenefits payable to a disabled
worker and his or her family may be
reduced because of the worker's
concyrrent entitlement to workers'
compensation benefits. They provide
thzt entitlement to certain other public

disability benefits may reduce the
disability benefits paid by Social
Security; that the reduction applies to
the first month of concurrent entitlement
regardless of the month in which we are
notified of entitlement to the public
disability benefit: and that the reduction
applies to all months of concurrent
entitlement until the disabled worker
atlains age 65. These regulations also
provide that where a public disability
law or plan provides for reduction of the
public disability benefit on the basis of
entitlement to Social Security disability
insurance benefits, that provision will
preclude reduction of the Social Security
benefits, but only if it was in effect on
February 18, 1981. These regulations
implement section 2208 of the Omnibus
Budget Reconciliation Act of 1981 (Pub.
L. 97-35),

DATE: These regulations are effective
beginning August 16, 1983. We will
consider any comments we receive by
October 17, 1983, and will revise these
regulations later if public comment
warrants.

ADDRESSES: Comments should be
submitted in writing to the
Commissioner of Social Security,
Department of Health and Human
Services, P.O. Box 1585, Baltimore,
Maryland 21203, or delivered to the
Office of Regulations, Social Security
Administration, 3-A-3 Operations
Building, 6401 Security Boulevard,
Baltimore, Maryland 21235 between 8:00
a.m. and 4:30 p.m. on regular business
days. Comments received may be
inspected during these same hours by
making arrangements with the contact
person shown below.

FOR FURTHER INFORMATION CONTACT:
Duane Heaton, Room 3-B—4 Operations
Building, 6401 Security Boulevard,
Baltimore, Maryland 21235, (301) 594~
7951,

SUPPLEMENTARY INFORMATION: The
Omnibus Budget Reconciliation Act of
1981 (Pub. L. 97-35) contains Social
Security amendments to improve the
cost effectiveness of the Social Security
programs. These regulations implement
the provisions of the amendments
providing for the reduction of Social
Security disability insurance benefits.
Prior to these amendments, Social
Security disability insurance benefits
could be reduced if the worker was also
receiving a workers' compensation
benefit. The reduction was applied to
the total Social Security benefits paid to
the disabled worker and to the worker's
family. This reduction was imposed for
the months after the month that the
Social Secirity Administration was
notified of the worker's entitlement to a
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workers' compensation benefit and
before the month that the worker
attained age 62. To the extent that the
warkers' compensation law or plan
provided for the reduction of the
workers' compensation benefit because
of entitlement to a Social Security
disability insurance benefit, the Social
Security reduction was not applicable.

Because only workers’ compensation
benefits and not other types of public
disability benefits were considered for
the reduction, the total benefits to the
disabled worker and the worker's family
could and often did exceed the income
the worker earned prior to becoming
disabled. Section 2208 of the Omnibus
Budget Reconciliation Act expands the
previous provisions for reducing Social
Security disability insurance benefits fo
include other public disability benefits.
Certain public disability benefits, in
addition to workers' compensation
benefits, can reduce Social Security
disability insurance benefits. The
amount of the reduction due to the
receipt of the public disability benefit
will be computed in the same way as
wis the reduction due to the receipt of
workers' compensation benefits alone,
The amendment excludes from the
reduction Veterans Administration
benefits, public disability benefits based
on employment covered under Social
Security, public benefits based on need,
and wholly private pension or private
insurance benefits. The reduction
applies to all months the disabled
worker is concurrently entitled to Social
Security disability insurance benefits
and to a public disability benefit. The
age of the disabled worker at which the
reduction does not apply has been
extended from the attainment of age 62
to the attainment of age 65 (the age at
which disability insurance benefits are
converted to retirement insurance
benefits).

To the extent that the public disability
benefit law or plan provides for a
reduction when there is concurrent
entitlement to a Social Security
disability insurance benefit, the
reduction of the Social Security
disability insurance benefit will not
apply. but only if the law or plan that
provides for the reduction of the public
disability benefit was in effect on
February 18, 1881,

These amendments are effective with
respect to beneficiaries who became
disabled as defined under the Social
Security Act on March 1, 1981, or later
and whose first month of entitlement to
disability insurance benefits was
September 1981 or lgter.

Federal agencies must provide any
information in the agency's possession
that the Secretary may require for the

purpose of making a timely
determination of the amount of the
reduction or verifying other information
necessary in carrying out the reduction
provisions. The Secretary is authorized
to enter into agreements with States,
political subdivisions and other
organizations that administer a law or
plan subject to these provisions to
obtain information required for
administration of the offset provision.

A clarification of existing policy has
been included in these regulations. One
of the examples in these regulations
illustrates the longstanding Social
Security policy regarding the effects of
changes in the amount of the public
disability benefit after the initial
reduction. The policy is to recalculate
the reduction each time there is a
change in the amount of the public
disability benefit.

These regulations reflect and apply
(generally by example) clear provisions
in the Omnibus Budget Reconciliation
Act of 1981 and in one example clarifies
existing Social Security policy. They do
not grant or deny rights or do not impose
obligations which do not already exist
under the statute. Accordingly. we find
that there is “good cause" in that it is
“unnecessary" to publish these
regulations with Natice of Proposed
Rule Making in accordance with section
553(b)(B) of the Administrative
Procedure Act (5 U.S.C. 553(b)(B)).

Regulatory Procedures
Executive Order 12291

For the most part, cost savings from
the reductions of Social Security
disability insurance benefits because of
the receipt of certain other disability
benefits provided under Federal, State,
or local laws or plans are not the result
of this regulation, but rather are due lo
decisions made in the legislative
process. Cost impacts direcily resulting
from the regulations themselves are
minor. For this reason, the Secretary has
determined that this rule is not a “major
rule” under Executive Order 12201, and
a regulatory impact analysis is not
required.

Paperwork Reduction Act

These regulations impose no
reporting/recordkeeping requirements
requiring OMB clearance.

Regulatory Flexibility Act

We certify that these regulations will
not have a significant economis impact
on a substantial number of small entities
because the regulations affect only
benefit amounts payable to individuals.
Therefore, a regulatory flexibility
analysis as provided in Pub. L. 96-354,

the Regulatory Flexibility Act, is not
required.

List of Subjects in 20 CFR Part 404

Administrative practice and

procedure, Death benefits, Disabled,
Old-Age, survivors, and disability
insurance.
(Catalog of Federal Domestic Assistance
Program Nos. 13.802 Social Security—
Disability Insurance)

Dated: March 3, 1883.

John A. Svahn,
Commissioner of Social Security.

Approved: July 13, 1883,

Margaret M. Heckler,
Secretary of Health and Human Services.

PART 404—{AMENDED]

Part 404 of Chapter Il of Title 20 of
the Code of Federal Regulations is
amended as follows:

1. The authority citation for Subpart E
of Part 404 reads as follows: -

Authority: Secs. 205, 207, and 1102, 53 Stat.
1368, as amended, 79 Stal. 379, as amended,
49 Stal. 647, as amended; sec. 5 of
Reorganization Plan No. 1 of 1953, 67 Stal. 18,
42 U.S.C. 405, 407, and 1302, unless otherwise
noted,

2. Section 404.401 is amended by
revising paragraph (a)(4) as follows:

§404.401 Deduction, reduction, and
nonpayment of monthly benefits or lump-

sum death payments,

(a)

{4) An individual under age 65 is
concurrently entitled to disability
insurance benefits and to certain public
disability benefits (see § 404.408);

3. Section 404.402 is amended by
revising paragraphs (b){1)(iv), the
introductory text of (b}(2), and (b)(3) as
follows:

§ 404.402 Interrelationship of deductions,

(b] .- . 0

(1) . .

(iv) Before reduction because of
entitlement to certain public disability
benefits provided under Federal, State,
or local laws or plans (see § 404.408);

(2) Reduction of benefits because of
entitlement lo certain public disability
benefits (see § 404.408}) is made before
deduction:

(3) Reduction of the benefit of a
spouse who is receiving a Government
pension (see § 404.408(a)) is made after
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the withholding of payments as listed in
paragraph (d)(1) of this section and after
reduction because of receipt of certain
public disability benefits (paragraph
{b){2) of this section),

4. Section 404.408 is amended by
changing the section heading and by
revising paragraphs (a), (b), introductory
text of {c)(1) and (c)(3). (c)(5). (d), (e). (f),
(g), (h). (i), (j) (k). (1) and examples to
read as follows:

§ 404,408 Reduction of benefits based on
disability on account of receipt of certain
other disabliity benefits provided under
Federal, State, or local laws or plans.

(a) When reduction required. Under
section 224 of the Act, a disability
insurance benefit to which an individual
is entitled under section 223 of the Act
for a month (and any monthly benefit for
the same month payable to others under
section 202 on the basis of the same
earnings record) {s reduced (except as
provided in paragraph (b) of this
section) by an amount determined under
paragraph (c) of this section if:

(1) The individual first became
entitied to disability insurance benefits
after 1965 but before September 1981
based on a period of disability that
began after June 1, 1965, and before
March 1981, and

(i) The individual entitled to the
disability insurance benefit is also
entitled to periodic benefits under a
workers' compensation law or plan of
the United States or a State for that
month for a total or partial disability
(whether or not permanent), and

(ii) The Secretary has, in a month
before that month, received a notice of
the entitlement, and

(iii) The individual has not attained
age 62, or

(2) The individual first became
entitled to disability insurance benefits
alter August 1981 based on a disability
that began after February 1981, and

(i) The individual entitled to the
disability insurance benefit is also; for
that month, congurrently entitled to a
periodic benefit (including workers'
compensation or any other payments
based on a work relationship) on
account of a total or partial disability
(whether or nol permanent) under a law
or plan of the United States, a State, a
political subdivision, or an
instrumentality of two or more of these
entities, and

(i} The individual has not attained
age 85,

(b) When reduction not made. (1) The
reduction of a benefit otherwise
required by paragraph {a)(1) of this
section is not made if the workers’
compensation law or plan under which

the periodic benefit is payable provides
for the reduction of such periodic benefit
when anyone is entitled to a benefit
under title II of the Act on the basis of
the earnings record of an individual
entitled to a disability insurance benefit
under section 223 of the Act.

(2) The reduction of a benefit
otherwise required by paragraph (a)(2)
of this section is not to be made if:

(i) The law or plan under which the
periodic public disability benefit is
payable provides for the reduction of
that benefit when anyone is entitled to a
benefit under title I of the Act on the
basis of the earnings record of an
individual entitled to a disability
insurance benefit under section 223 of
the Act and that law or plan so provided
on February 18, 1981. (The reduction
required by paragraph (a)(2) of this
section will not be affected by public
disability reduction provisions not
actually in effect on this date or by
changes made after February 18, 1961, to
provisions that were in effect on this
date providing for the reduction of
benefits previously not subject to a
reduction); or

(ii) The benefit is a Velerans
Administration benefit, a public
disability benefit (except workers'
compensation) payable to a public
employee based on employment covered
under Social Security, a public benefit
based on need, or a wholly private
pension or private insurance benefit.

(c) Amount of reduction—(1) General.
The total of benefits payable for a
month under sections 223 and 202 of the
Act to which paragraph (a) of this
section applies is reduced monthly (but
not below zero) by the amount by which
the sum of the monthly disability
insurance benefits payable on the
disabled individual's earnings record
and the other public disability benefits
payable for that month exceeds the
higher of:

(3) Average current earnings defined.
(i) Beginning January 1, 1979, for
purposes of this section, an individual's
“average current earnings" is the largest
of either paragraphs (c)(3)(i) (a), (b) or
(¢) of this section (after reducing the
amount to the next lower multiple of $1
when the amount is not a multiple of $1):

. - . . .

(8) Computing disability insurance
benefits. When reduction is required, the
total monthly Social Security disability
insurance benefits payable after
reduction can be more easily computed
by subtracting the monthly amount of
the other public disability benefit from
the higher of (¢)(1) (i) or (ii). This is the

method employed in the examples used
in this section.

(d) ftems not counted for reduction.
Amounts paid or incurred, or to be
incurred, by the individual for medical,
legal, or related expenses in connection
with the claim for public disability
payments (see § 404.408 (a) and (b)) or
the injury or occupational disease on
which the public disability award or
settlement agreement is based, are
excluded in computing the reduction
under paragraph (a) of this section to the
extent they are consonant with the
applicable Federal, State, or local law or
plan and reflect either the actual amount
of expenses already incurred or a
reasonable estimate, given the
circumstances in the individual’s case,
of future expenses. Any expenses not
established by evidence required by the
Administration or not reflecting a
reasonable estimate of the individual's
actual future expenses will not be
excluded. These medical, legal, or
related expenses may be evidenced by
the public disability award, compromise
agreement, a court order, or by other
evidence as the Administration may
require. This other evidence may consist
of:

(1) A detailed statement by the
individual's attorney, physician, or the
employer's insurance carrier; or

(2) Bills, receipts, or canceled checks:
or

(3) Other clear and convincing
evidence indicating the amount of
expenses; or

{4) Any combination of the foregoing
evidence from which the amount of
expenses may be determinable.

(e) Certification by individual
concerning eligibility for public
disability benefits. Where it appears
that an individual may be eligible for a
public disability benefit which would
give rise to a reduction under paragraph
{a) of this section, the individual may be
required, as a condition of certification
for payment of any benefit under section
223 of the Act to any individual for any
month, and of any benefit under section
202 of the Ac! for any month based on
such individual's earnings record, to
furnish evidence as requested by the
Administration and to certify as to:

(1) Whether he or she has filed or
intends to file any claim for a public
disability benefit, and

(2) If he or she has so filed, whether
there has been a decision on the claim.
The Secretary may rely, in the absence
of evidence to the contrary, upon a
certification that he or she has not filed
and does not intend to file such a claim,
or that he or she has filed and no
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decision has been made, in certifying
any benefit for payment pursuant to
section 205(i) of the Act.

() Verification of eligibility or
entitlement to a public disability benefit
under paragraph (e). Section 224 of the
Ac!t requires the head of any Federal
agency to furnish the Secretary
information from the Federal agency's
records which is needed to determine
the reduction amount, if any, or verify
other information to carry out the
provisions of this section. The Secretary
is authorized to enter into agreements
with States, political subdivisions, and
other organizations that administer &
law or plan of public disability benefits
in order fo obtain information that may
be required 1o carry out the provisions
of this section.

(8) Public disability benefit povable
on other than a monthly basis. Where
public disability benefits are paid
periodically but not monthly, orin a
lump sum as a commutation of or a
substitute for periodic benefits, such as
a compromise and release settiement,
the reduction under this section is made
af the time or times and in the amounts
that the Administration determines will
approximate as nearly as practicable
the reduction required under paragraph
{a) of this section.

[h) Priarities. (1) For an explanation of
when a reduction is made under this
section where other reductions,
deductions, elc, are involved, see
§ 404.402.

(2) Whenever a reduction in the total
of benefits for any month based on an
individual’'s earnings record is made
under paragraph (a) of this section, each
benefit, except the disability insurance
benefit, is first proportionately
decreased. Any excess reduction over
the sum of all the benefits, other than
the disability insurance benefit, is then
applied 1o the disability insurance
benefit.

Examples:

Example 1: Effective September 1981,
Harold is entitled to & monibly disability
primary insurance amount of $507.90 and a
monthly public disability benefit of $410,00
from the State. Eighty percent of Harold's
averge current eamings is $800.00. Because
this amount ($800.00) is higher than Harold's
disability insurance benefit ($507.90), we
subtract Harold's monthly public disability
benefit [$410.00) from eighty percent of his
average current earnings ($800.00). This
leaves Harold a reduced monthly disability
benefit of $390.00.

Example 2: In September 1981, Tom is
entitled to a monthly disability primary
insurance amount of $558.30. His wife and
two children are also entitled to monthly
benefits of $83.20 each. The total fumily
benefit s S838.00. Tom is also receiving a
monthly workers' compensation benefit of

$500.00 from the State. Eighty percent of
Tom's average current earnings is $820.10.
Because the total family benefit ($838.90) is
higher than 80 percent of the average current
earnings ($820.10). we subtract the monthly
workers' compensation benefit {$500.00) from
the total fumily benefit ($838.90), leaving
$338.90 payable, This means the monthly
benefits to Tom’s wife and children are
reduced to zero, and Tom's monthly disability
benefit is reduced to $338.90.

(i) Effect of changes in family
composition. The addition or subtraction
in the number of beneficiaries in a
family may cause the family benefit to
become, or cease to be, the applicable
limit for reduction purposes under this
section. When the family composition
changes, the amount of the reduction is
recalculated as though the new number
of beneficiaries were entitled for the
first month the reduction was imposed.
If the applicable limit both before and
after the change is 80 percent of the
average current earnings and the
limitation on maximum family benefits
is in effect both before and after the
change, the amount payable remains the
same and is simply redistributed among
the beneficiaries entitled on the same
earnings record.

Examples:

Example 1: Frank is receiving $500.00 a
month under the provisions of & State
workers' compensation law. He had s prior
period of disability which terminated in June
1978. In September 1981, Frank applies for a
second period of disability and is awarded
monthly disability insurance benefits with a
primary Insurance amount of $370.20. His
child, Doug. qualifies for benefits of $135.10 a
month on Frank's earnings record. The total
family benefits is $505.30 monthly.

Frank’s average monthly wage (as used to
compute the primary insurance amount) is
$400.00; eighty percent of his average current
earnings (computed by using the 5
consecutive years in which his earnings were
highest) is $424.80 (80% of $536.00); eighty
percent of Frank's average current eamings
[computed by using the 1 calendar year in
which his earnings were highes!) is $509.60
[80% of $637.00). The highest value for 80
percent of average current earnings is
therefore $509.60 (80% ). Since this is higher
than the total family benefit (8505.30), the
$509.60 is the applicable limit in determining
the amount of the reduction (or offset). The
amoun! payable after the reduction is—

B0% of Frank's average current sarmiogs..... $500.60
Frank's monthly workars' compensation benetit 3 _509(!)
Monthly benafit payable 10 Frank LX)

No manthly benefits are payable to Doug
because the reduction is applied to Doug’s
benefit first. In December 1981, another child.
Mike, becomes entitled on Frank's earnings
record. The monthly benefit to each child
before reduction is now $108.10. the amount
payable when there are two beneficlaries in
addition to the wage earner. Thus, the total

family benefit becomes $588.40. Becsuse thiy
is now higher than $509.60 (80% of Frank's
average current earnings), $588.40 becomes
the applicable limit in determining the
amount of reduction, The amount payable
after the increase in the total family benefit
ig—

The new 1otal tamiily benelit S8
Frank's ko mie .. - S00.00
Monihly benof paysbie to Frank. . A0

No monthly benefits are payable to either
child because the reduction {or offset) is
applied to the family benefits first,

Example 2- Jack became entitled to
disability insurance benefits in December
1973 {(12/73), with a primary insurance
amount (PIA) of $220.40. He was also
receiving a workers® compensation benefit
An offset was imposed against the disability
insurance benefit. By June 1977 [6/77). Juck's
PIA had increased to $208,00 because of
several statutory benefit increases. In
December 1977 (12/77), his wife, Helen,
attained age 65 and filed for unreduced wife's
benefits. (She was not entitled to a benefit on
her own earnings record.) This benefit was
terminated in May 1978 (5/78), at her death
Helen's benefit was computed back to 12/73
as though she were entitled in the first month
that offset was imposed agains! Jack. Since
there were no other beneficlaries entitled and
Helen’s entire monthly benefit amount s
subject to offset, the benefit payable to her
for 12/77 through April 1978 (4/78), would be
$38,80. This gives Helen the protected
statutory benefit increases since 12/73. The
table below shows how Helen's benefit was
computed beginning with the first month
offset was imposed.

Helen's Meden's
Month of enttioment/ Jack's bonota StaNtory
statiory ncresss PA POrio. | e

Decerrber 1973 $22040 | 11020 |
March 1674 23600 11800 ! 780
June 1974 24480 12240 | a2
June 075 .| 26440 13220 . + 0
June 16578 281.40 140.70 y 8.5
June 1077, 20800 u9mw ML)
Docemoer 1977 mrough ‘I

Aot 1008t L ‘*L- | 362

' Monthily bene®t payabla 10 Molen

(i) Effect of social security disahility
insurance benefit increases. Any
increase in benefits due to a
recomputation or a statutory ingrease in
benefit rates is not subject to the
reduction for public disability benefits
under paragraph (a) and does not
change the amount to be deducted from
the family benefit. The increase is
simply added to what amount, if any, is
payable. If a new beneficiary becomes
entitled to monthly benefits on the same
earnings record after the increase, the
amount of the reduction is redistributed
among the new beneficiaries entitled

i
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am—

—

ender section 202 of the Act and
deducted from their current benefit rate.

gvomple: In March 1981, Chuck became
etitled to disability Insurance benefits with
Jorimary insurance amount of $362.40 a
month. He has i'wife and two children who
wre each entitied 1o a monthly benefit of
43040. Chuck s receiving monthly disubility
wmpensation from a worker's compensation
plin of $410.00, Eighty percent of his-average
current earnings 15 $800.00. Because this is
bigher than the totsl family benefit ($543.60).
w000 is the applicable limit in computing
the amount-of reduction. The amount of
zonthly benefits payable after the reduction

—

Apecatre Sl v ~ " - S800. 0
Cnuce' s moranily Caabilly COMPOnSaton _ 41000
Tow amount DayRbie 10 Chuck and e tamdy

P reducTON. ) 99000
Avount payabie 0 Chack _ 36240
Tota wmoort! DAYAbe 1D the tarmily = S37.60
§5.20 payatee 10 Sach Inemely menBec oQuais 2760

3

[n June 1981, the disability benefit rutes were

4 to refloct an increase in the cost-ol.

g Chuck dsmow entitled 1o S308.00 a

th and each family member is entitled 10

%72 w month {an increase of $8.80 (o each

v member). The monthly amounts

payable sfter the cost-of-living increase are

now $403.00 10 Chock and $16.00 1o each

famnly member {$8.20 plus the S680 morease).
In Se:prlember 1981, another child becomes

eatitled to benefits based on Chuck's

earnings record. The monthly amount

payuble to the family {excluding Chuck) most

oow be divided by 4

IR1ISe

ml

fam
amily

“Daparda 1o anch latly memier ngustin T80
“
The fune 1981 cost-of-living increase is added

o determine the amount payable, Chuck

alinues to receive $403.00 monthly. Each
mily member receives o cost-of-Hving
rerease of $530, Thus. the amount payable
o cich is S12.00 in September 1981 (S5.90
ilus the 3520 increuse). [Sve Example 2

nder 110

(k] Effect of changes in the omount of
the public disobility benefit. Any
fnnge in the amount of the public
disability benefit received will resalt in
i recsleulation of the reduction under
paragraph {a)and, potentiatly, an
adjustment in the amount of such
reduction. If the reduction is made onder
piragraph {aj[1) of this section, uny
incrr ased reduction will be imposed
eifective with the month after the month
the Secretary received nofice of the
ncrease in the public disability benefit
[itshould be noted that only workers’
tompensation can cause this reduction],
Adjustments due to a decrease in the
tmount of the public disability benefit
Wil be effective with the actual date the
decrcased amount was effective. If the

reduction is made under paragraph

(#}{2) of this section, any incresse or
decrease in the reduction will be
imposed effective with the actual date of
entitlement to the new amount of the
public disability benefit.

Example: in September 1981, based on a
disability which begun March 12 1981,
Theresu became entitled to Sociul Security
disability insurance benefits with a primary
insursnce amount of $445 708 month. She
had previously been entitied to Social
Security disability inserance benefits from
March 1967 through July 1969, She is
receiving a temporary total workers'
compensation payment of $227.50 a month.
Eighty percent of her average curcent
earnings is $610.50. The amount of monthly
disability insurance benefit payabile aftor
raduction is—

B0 percent of Theresa's avorsge curtent oacn-

g v $61050
Thernsa's monttly workery' compematon pay:

™. T2
Total amoont peyabie 10 Thoresa aher o

Guchon 300

On November 15, 1881, the Secretary was
notified that Theresa's workers'
compensalion.rate was increased 1o S304.30 4
month effective October 1, 1881. This
increase reflected o cost-of-living adjustment
granted to all workers' compensation
recipients in her State, The reduction to ber
monthly disability insurance benefit is
recomputed to tuke this increase into
account—

80 parcent of Thocesa's wwrage Curment s

ngs @100
Thetosa's montnly workers' COMOONSINON DaYy

ment begrning October 1, 188 2033
Totsd new amount payable 1o Thivess
begemng Octobar 1581 aMer recsindaion

of the tacuchon iy $307 20

Effective January, 1. 1982. Theresa’s workers'
compensation payment is decroased tu
$280.10 a month when she begins to receive a
permanent partial payment. The reduction to
her monthily disability insurance benofit is
ugain recalcolated o reflect hor decroused
workers’ compensation amount—

80 percont of Thoresa's average cument omm:

- SB0S0
Tharesa's Mmonthly workies' COMpPOnsalion pay
mert bogrmng Jaruary 1, 1682 Mo 10
Total new amount payable 19 Therosa
boganing January {RAZ atter recaicyinton
ol the redultion $300 40

If, in the above exsmple, Theresa had
become entitled to disability insurance
benefits in Auguost 1981, the increased
reduction to her benefit, due to the October 1.
1981 Increase in her workers' compensation
payment, would have been imposed
beginning with December 1881, the month
efter the snonth she notified the Social
Security Administration of the increase. The
later decrease in her workers’ compensation
payment would still affect her disability
Insurarice benefit beginning with Janusry
1082

(1) Redetermination of benefits—{1)
Cenerol. In the second calendar year
after the year in which reduction under
this section in the total of an
individual's benefits under section 223
of the Act and any benefits under
section 202 of the Act based on his or
her wages and self-employment income
is first required (in a continuous period
of months), and in each third year
thereafter, the amount of those benefits
which are still subject to reduction
under this section are redetermined,
provided this redetermination does not
result in any decrease in the total
amount of benefits payable under title 11
of the Act on the basis of the workers'
wages and self-employment income. The
redetermined benefit is effective with
the January following the year in which
the redeterminstion is made.

(2) Average current earnings. In
making the redetermination required by
paragraph (1}{1) of this section. the
individual's average current earnings {as
defined in paragraph (c)(3) of this
section) is deemed to be the product of
his average current eamings as initially
determined under paragraph [c](3) of
this section and:

(i) The rate of the average of the total
wages [as defined in § 904.1049) of all
persons for whom wages were reported
to the Secretary of the Treasury or his
delegate for the calendur year before the
vear in-which the redeterminstion is
made, Yo the average of the total wages
of all person reported to the Secretary of
the Treasury or his delegate for calendar
year 1977 or, if luter, the calendar year
before the yearin which the reduction
was Tirst computed [but not counting
any reduction made in benefits for a
previous period of disability); and

(ii) In uny case.in which the reduction
was first computed before 1978, the ratio
of the sverage of the taxable wages
reported to the Secretary of Health and
Human Services for the first calendar
quarter of 1977 to the average of the
taxable wuges reported lo the Secrelary
of Health and Human Services for the
firsl calendar guanter of the calendar
year before the year in which the
reduction was first computed (but not
counting any reduction made in benefits
for a previous period of disability). Any
amount determined under the preceding
two sentences which is not a multiple of
81 is reduced to the next lower multiple
of $1,

(3) Effect of redetermination. Where
the applicable limit on total benefits
previously used was 80 percent of the
average current earnings, a
redetermination under this paragraph
may cause an increase in the amount of
benefits payable, Also. where the limit
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previously used was the total family
benefit, the redetermination may cause
the average current earnings to exceed
the total family benefit and thus become
the new applicable limit. If for some
other reason (such as a statutory
increase or recomputation) the benefit
has already been increased to a level
which equals or exceeds the benefit
resulting from a redetermination under
this paragraph, no additional increase is
made. A redetermination is designed to
bring benefits into line with current
wage levels when no other change in
payments has done so.

Example: In October 1978, Alice became
entitled to disability insurance benefits with
& primary insurance amount of $505.10, Her
two children were also entitled to monthly
benefits of $1689.40 each. Alice was also
entitled to monthly disability compensation
benefits of $667.30 from the State. Eighty
percent of Alice’s average current earnings is
$1340.80, and that amount is the applicable
limit. The amount of monthly benefits
payable after the reduction is—

L S W SR — $1340.80

Alce's State disabvity compansation benefd ~667.30
Total benefits payabio 10 Akce and both childron

BIEE. OOCIRNN st st et - SOTIS0

Akco's dsability nsurance boneft . 50510

Payable 10 the chidre 4 $168.90
$8420 payable 10 each chid aftor reduction

o iR T SOESS Ye B _'!‘;‘0..40

2

In June 1979 and june 1980, cost-of-living
increases in Social Security benefits raise
Alice’s benefit by $50.10 (to $555.20) and
$79.40 (1o $634.60) respectively. The children's
benefits (before reduction) are each raised by
§18.80 (10 $208.20) and $29.60 (to $238.00).
These increases in Social Security benefits
are not subject to the reduction (i.e., offset).

In 1880, Alice’s average current earnings
are redetermined as required by law. The
offset is recalculated, and if the amount
payable to the family is higher than the
current amount payable to the family, that
higher amount becomes payable the
following January (i.e., January 1881). The
current amount payable to the family after
the reduction is recalculated—

ASce’s 1978 beoeft after reduction S—— . 9]
Alce's cost-ol-ving Increase in June 1879 +50.10
Akca's coSt-Of-Iving mcrease in June 1860 +78.40
One child's 1978 bonefit atter reduction ..., +84 20
That chid's cost-ol-bving increase n June 1979 +18.70
That child's cost-ol-diving mcrease in June 1880 ..  +29.70
The other child's 1978 benefit aftar reducton. +84.20
The other child’s cost-of-ing InCroase n Jung

172 JN— s 2w : e #18.70
The ofher chid's Cost-of-lng INCraase in Jine

1980 e L2970
Total amount payabie 1o the family ater reduc-

BN n Jeruary 1981 o e—— 899 00

The amount payable to the family after
reduction is then recalculated using the
redetermined average current earnings—

Avarape cument sarmings before rodetermington . $1.676 00

A fabo effechive for January 1961 . x 1174

Rocetarmned average current 0amngs $1.967.00
x 80%

B80% of the redetermined average currant
B e oo —t—— sttt & S TS BD
Alica’'s Siale disabiity compensation benefit - 6730

Total benatits payabie 10 the famdy after offyet _ $506 30

Woe then compare the total amount currently
being paid to the family ($699.80) to the total
amoun! payable after the redetermination
($906.30). In this example, the
redetermination yields a higher amount and,
therefore, becomes payable the following
January (i.e., January 1881). Additional
compulations are required to determine the
amount that will be paid to each family
member—

Total benedity payable 10 the famidy using Me

FOOOIBIMINGd avera0e Curent Sarrngs $906.30
Total cost-af-ivng increases 10 both chidren .. * 96 80
Alca's curent beneMt amount before reducton... -~ 634.60
Payabie 10 the children. 17450
Tolad cost-ofdning increases 10 both chiidren ... + 98,80
Totad payabie 10 chikdren aftor rec R g,
$135.90 roundod rom $13585) payable 10 each

NS QIR it sovniesortstmint fombistos it et 0T 1 7O

2

(Sec. 224 of the Social Security Act; 79 Stat.
406, as amended: 42 US.C. 424)

[FR Doc. 83-2237% Filed 8-15-8% 8:45 am|

BILLING CODE 4190-11-M

Food and Drug Administration

21CFR Part 74
[Docket No. 83C-0130]

[Phthalocyaninato(2-)] Copper; Listing
as a Color Additive for Coloring
Contact Lenses

Correction

In FR Doc. 83-20798, beginning on
page 34946 in the issue of Tuesday,
August 2, 1983, the “Docket No." in the
heading should have appeared as set
forth above,

BILLING CODE 1505-01-M

21 CFR Part 109

[Docket No. 75N-0013]

Polychlorinated Biphenyis in Paper
Food-Packaging Material; Reduction of
Tolerances; Settlement of Hearing
AGENCY: Food and Drug Administration.
ACTION: Final rule.

sumMmaRy: The Food and Drug
Administration (FDA) is announcing a
settlement of the formal hearing in this
final rule concerning a tolerance for

—

polychlorinated biphenyls (PCB's) in
paper food-packaging material. The
seltlement, as embodied in the final ryle
set forth below, permits the use of paper
packaging material containing more thy
10 parts per million (ppm) PCB's, if
separated from food by a barrier that
would limit PCB migration to the leve|
that would result if no barrier were used
and the PCB level in the packaging
material were at the permitted level of
10 ppm.

DATES: Effective December 14, 1983
requests for reconsideration on or before
September 15, 1983. The Director of the
Federal Register approves the
incorporation by reference of certain
publications in 21 CFR 109.30 effective
on December 14, 1983.

ADDRESS: Requests for reconsideration
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockvjlle, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Allen H. Heim, Office of Science
Coordination (HF-8), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-1587.

SUPPLEMENTARY INFORMATION: On
March 18, 1972, FDA proposed in the
Federal Register to establish a tolerance
for PCB's in all food-packaging material
(37 FR 5705). On the basis of comments
received, which in part indicated that of
material used for food packaging, PCB
contamination occurs only in recycled
paper products, FDA on July 8, 1973,
published a final rule establishing a 10
ppm tolerance for PCB's in paper food-
packaging material (38 FR 18096). The
regulation provided that paper food-
packaging material would be exempt
from the 10 ppm tolerance if separated
from food by a barrier impermeable to
PCB migration. Under section 406 and
701(e) of the Federal Food, Drug, and
Cosmetic Act (the act) {21 U.S.C. 346
and 371(e)), the final rule was subject to
objections and requests for hearing.

Several paper companies and a trade
association objected to the tolerance
and requested a hearing. Under section
701{e){2) of the act, the filing of
objections operated to stay the effective
date of the final rule (August 24, 1973; 36
FR 22784). On March 12, 1975, FDA
published a notice of hearing and listed
the issues to be considered at the
hearing (40 FR 11563).

In November 1978, FDA's Bureau of
Foods and the industry parties signed &
proposed settlement agreement that, il
approved by the Commissioner of Food
and Drugs, would obviate a hearing.
That proposed settlement agreement,
and subsequent correspondence
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between the Commissioner-and the
hearing parties, is part of the record of
this final rule, and may be examined at
the Dockets Management Branch
(address above), from 9 a.m. to 4 p.m.,
Monday through Friday.

The proposed settlement agreement
would have relaxed the final rule's
barrier requirement to permit the use of
a barrier that, although not impermeable
lo PCB's, would limit PCB migration to
the level that would result if no barrier
were used and the PCB level in the
packaging material were at the
permitted level of 10 ppm. The
agreement provides for premarket
approval of barrier by the Bureau of
Foods using a specified test procedure.

In October 1978, the Commissioner
requested that the parties to the
proposed settlement agreement provide
further explanation of some of its
provisions. The parties filed a joint
response in August 1880, which did not
change the proposed agreement but
explained certain of its provisions.

in October 1981, the Commissioner
wrote to the parties and suggested
certain changes to the test procedure, to
include testing with high fat and liquid
foods. The purpose of the suggested
chiunge was to-ensure that a barrier
would adequately prevent PCB
contamination of all foods likely 1o be
psckaged in paperboard, and not just
thuse foods that are so packaged today.
The Commissioner was concerned about
possible changes in food-packaging
practices and new technology.

On May 11, 1983, the parties
responded jointly to the Commissioner’s
suggested changes. The parties agreed
that the original proposed settflement
agreement was deficient because it did
fol provide for testing with high fat and
liquid foods, They pointed out, however,
that the proposed test procedure
embodied in the settlement agreement is
not appropriate for use with liquid
receptor foods. They suggested
alternative solid dry test foods and
explained why their use would ensure
that the PCB barrier is appropriate for
use with high fat and liquid foods.

The Commissioner has reviewed the
parlies’ submission, and has concluded
that the revised settlement agreement
should be accepted. The Commissioner
beiieves that the parfies are correct
scientifically in stating that use of the
'est procedure proposed in the
seltlement agreement with liquid test
foods would net be practicable because
of the nature of the paperboard and the
particular liquids suggested for testing,
and that the results of tests with the new
solid test receptor foods would also
“pply to liquid foods. The Commissioner
believes that the revised settlement

agreement would promote the public
health by providing greater protection
against PCB contamination of food,
while not increasing regulstory burdens.

The Commissioner concludes that itis
proper to accep!t the settiement
agreement in lieu of holding a hearing.
The Commissioner further concludes
that it is appropriate to publish the
terms of the settlement agreement as a
final rule, rather than as a proposal,
because the revised final rule set forth
below, original final rule, and proposal
have the same goal—ensuring that foods
are no! contaminated by PCB's in
packinging material. The revised final
rule is “in character with the original
scheme” (South Terminal Corp. v.
Environmental Protection Agency, 504
F.2d 646, 658 (1st Cir. 1974)); the changes
made are “logical outgrowths" of the
comments received in response to the
proposal (AFL-CIO v. Marshall, 617
F.2d 636, 676 {D.C. Cir. 1979)). Thus, FDA
concludes that a revised proposal is not
necessary because it has provided the
public “a reasonable and meaningful
opportuntiy to participate in the
rulemaking process™ (McCulloch Gos
Processing Corp. v. Department of
Energy, 650 F.2d 1216, 1221 (Em. Appl.
1981)).

The Commissioner is providing for the
submission of requests for
reconsideration pursuant 1o 21 CFR
10.33. Unless FDA receives a timely
request for reconsideration on or before
September 15, 1983 and decides 1o grant
that request. the final rule will become
effective on December 14, 1983,

FDA's original final rule 1o establish a
tolerance for PCB's in food-packaging
material was the subject of a final
environmental impact statement issued
on December 18, 1972, und a supplement
to the final environmental impact
statement issued on July 2, 1973. The
environmental considerations and
conclusions contained in the fiual and
supplemental environmental impact
statements are applicable to the
evaluation of the environmental effects
of the settlement embodied in this
revised final rule. The setflement does
not appreciably change the
environmental effects predicted and
considered in agency decisionmaking at
the time the original final rule was
issued. Therefore, no further
environmental review was conducted.

Section 109.30(dj of this final rule
contains information vollection
requirements. The public is not required
to comply with the information
collection requirements until the Office
of Management and Budge! (OMB)
approves these requirements under
section 3507 of the Paperwork Reduction
Act of 1980. A notice will be published

in the Federal Regislér when approvul is
obtained.

List of Subjects in 21 CFR Part 109

Contaminants, Incerporation by
reference, Polychlorinated biphenyls
(PCB's).

PART 109—UNAVOIDABLE
CONTAMINANTS IN FOOD FOR
HUMAN CONSUMPTION AND FOOD-
PACKAGING MATERIAL

Therefore, under the Federal Food,
Drug. and Cosmetic Act (secs. 406,
701{e)). 52 Stat. 1049 as ameaded. 70
Stat, 919 as amended (21 1.5.C. 3486,
371(e))) and under authority delegated to
the Commissioner of Food and Drugs (21
CFR 5.10), § 109.30 is amended by
adding paragraphs {c) and (d) to read as
follows:

§ 10930 Tolerances for polychlorinated
biphenyis (PCB's).

(€) A barrier is functional for purposes
of paragraph [a)(9) of this section if the
barrier limits migration of PCB's from
the packaging material to food to a level
not exceeding the migration which
occurs under the same test conditions
from packaging material containing 10
parts per million PCB without the use of
a barrier. A class of barrier material is
functional for purposes of paragraph
(a)[9) of this section if & representative
barrier of the class limits migration of
PCB's from the packaging material to
food 1o a level not exceeding the
migration which occurs under the same
test conditions from packaging material
containing 10 parts per million PCB
withou! the use of a barrier. Migration
levels shall be determined for purpose of
this paragraph solely by use of testing
conditions described in *Tes!
Procedures for Determination of PCB
Permeahility of Food Packaging. Inner-
Wraps, September 1978, revised May
1983, which is incorporated by
reference. Copies are available from the
Dockets Management Branch {HFA-
305), Food and Drug Admisnistration, Rm.
4-62, 5600 Fishers Lane, Rockville, MD
20857, or available for inspection at the
Office of the Federal Register, 1100 L St.
NW., Washington, DC 20204, A clags of
barrier material shall be deemed
functional only if the definition of the
class and the designation of one or more
representative barriers has been
approved by the Director, Buresu of
Foods, Food and Drug Administration.
In the event that the Director, Bureaun of
Foods. does not approve a proposal
made to the Bureau regarding the
definition of a class of barrier material
or the designation of representative
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barriers, the Director shall advise the
person making the proposal of the
reasons for the Bureau's disapproval
within 90 days of receipt of the proposal.
All proposals for definition of classes
and determinations of the Food and
Drug Administration regarding such
proposals shall be on file with the
Dockets Management Branch (HFA-
305), Food and Drug Administration, Rm.
4-62, 5600 Fishers Lane, Rockville, MD
20857,

{d) Any person who asserts that a
barrier or class of barriers is functional
shall submit the results of tests
conducted to determine the functionality
of the barrier or class of barriers to
Program Manager for Chemical
Contaminants (HFF-421, or its
successor), Food and Drug
Administration, 200 C St. SW.,
Washington, DC 20204. All barriers or
classes of barriers shall be tested with
the four solid food receptors specified in
*Test Procedures for Determination of
PCB Permeability of Food Packaging.
Inner-Wraps, September 1976, revised
May 1983", which is incorporated by
reference. The availability of this
reference is given in paragraph (c) of
this section. The test resulls as to each
barrier shall be accompanied by (1) a
description of the barrier's composition
adequate to enable identification; and
(2) a specific definition of the barrier by
relevant technical characteristics, The
Bureau of Foods shall review submitted
test results promptly. Within 60 days of
the receipt of test results, the Director,
Bureau of Foods, shall notify the person
submitting the test results whether the
tests were conducted in accordance
with the "Analytical Methodology for
Polychlorinated Biphenyls; June 1979",
which is incorporated by reference, or
the “Test Procedures for Determination
of PCB Permeability of Food Packaging,
Inner-Wraps, September 1976, revised
May 1983" and whether, therefore, the
barrier or class of barriers is deemed
functional within the meaning of
paragraph (c) of this section. The test
results and any response of the Food
and Drug Administration shall be placed
on file with the Dockets Management
Branch, Food and Drug Administration,
Rm. 4-62, 5600 Fishers Lane, Rockville,
MD 20857,

Interested persons may, on or before
September 15, 1983, submit to the
Dockets Management Branch {address
above} written requests for
reconsideration. Two copies of any such
requests are to be submitted, except
individuals may submit one copy. Each

copy should identify the docket number
found in brackets in the heading of this
document. Received requests for
reconsideration may be seen in the
office above between 9 a.m. and 4 p.m.,
Monday through Friday.

Effective date. This regulation is
effective December 14, 1983.
(Secs. 406, 701(e), 52 Stat. 1049 as amended,
70 Stat. 919 as amended (21 U.S.C. 346,
371(e)))

Dated: August 4, 1983,

Arthur Hull Hayes, Jr..
Commissioner of Food and Drugs.
[FR Doc. 8322168 Flled 5-15-83 845 am|
BILLING COOE 4160-01-M

21 CFR Part 610
[Docket No. 83N-0054)

General Biological Products
Standards; Constituent Materials

AGENCY: Food and Drug Administration,
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending a
regulation concerning constituent
materials used in a biological product to
specify that a preservative is not
required in a multiple-dose container of
an Allergenic Product in 50 percent or
more glycerin. The final rule reflects
agency policy and will clarify the
regulation.

DATES: Effective August 16, 1983;
comments by October 17, 1983.

ADDRESS: Wrilten comments to the
Dockets Management Branch (HFA-

305), Food and Drug Administration, Rm.

4-62, 5600 Fishers Lane, Rockville, MD
20857,

FOR FURTHER INFORMATION CONTACT:
Michael L. Hooton, National Center for
Drugs and Biologics (HFN-813), Food
and Drug Administration, 8800 Rockville
Pike, Bethesda, MD 20205, 301-443-1306.

SUPPLEMENTARY INFORMATION: Section
610.15 (21 CFR 610.15) of FDA's general
biological product standards regulations
provides general requirements for
constituent materials in biological
products, including requirements
concerning use of preservatives in
products in multiple-dose containers.
The regulation does not identify the
specific preservatives that are approved
for use in the manufacture of products.
Rather, the manufacturer of the licensed
product must identify the preservative
used and its concentration in its

application for a product license and o
the label affixed to each package
containing the product (21 CFR
610.61(e)).

For over 20 years the agency has
approved the use of glycerin in
Allergenic Products to increase the
stability of the allergens. Although
glycerin is not universally recognized as
an antifungal or antimicrobial
preservative, the use of 50 percent
glycerin in Allergenic Products for many

vears has shown it to have
?mcleriostalic activity, In addition,
published data relating to this matter
has been placed on file with the Dockets
Management Branch (address above).
Accordingly. the Office of Biologics has
approved manufacturers’ amendments
to license applications thal provide for
the use of 50 percent glycerin in
multiple-dose containers of Allergenic
Products without requiring inclusion in
the product of a universally recognized
preservative {(e.g., thimerosal). The final
rule will clarify the regulation to reflec|
this agency policy.

Therefore, FDA is amending §610,15
Constituent materials by adding a new
phrase to the third sentence of
paragraph (a) to specify that a
preservative need not be added to a
multiple-dose container of an Allergenic
Product in 50 percent or more glycerin
and by making certain other clarifying
changes in the sentence.

The agency has determined pursuant
to 21 CFR 25.24(d)(10) (proposed
December 11, 1979; 44 FR 71742) that this
action is of a type that does not
individually or cumulatively have a
significant impact on the human
environment. Therefore, neither an
envionmental assessment nor an
environmental impact statement is
required.

The agency has examined the
economic impact of this rule and has
determined that it does not require
either a regulatory impact analysis, as
specified in Executive Order 12201, or s
regulatory flexibility analysis, as
defined in the Regulatory Flexibility Act
(Pub. L. 96-354). The amendment
clarifies the regulation but does not
change the agency's policy regarding use
of preservatives in Allergenic Products
Therefore, the agency concludes that
this final rule is not a major rule as
defined in Executive Order 12201,
Further, the agency certifies that this
rule will not have a significant economic
impact on a substantial number of small
entities, as defined in the Regulatory
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Flexibility Act. This rule does not
impose any paperwork requirements.
List of Subjects in 21 CFR Part 610

Biologics, Labeling.

Therefore, under the Public Health
Service Act {sec. 351, 58 Stat. 702 as
amended {42 U.S.C. 262)) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10), Part
$10 is amended in the introductory text
of § 610.15{a) by revising the third
sentence to read as follows:

PART 610—GENERAL BIOLOGICAL
PRODUCTS STANDARDS

§610.15 Constituent materials,

(a) * * * Products in multiple-dose
containers shall contain.a preservative,
excep! that a preservative need not be
added to Yellow Fever Vaccine; Polio
Virus Vaccine, Live, Oral; viral vaccines
labeled for use with the jet injector;
dried vaccines when the accompanying
diluent contains a preservative; or to an
Allergenic Product in 50 percent or more
glycerin, * * *

Under the Administrative Procedure
Act (5 U.S.C. 553 (b) and (d}), the
Commissioner finds that notice, public
procedure, and delayed effective date
ure unnecessary for the amendment of
§610.15 because it does not impose an
addjtional duty or burden on any person
but rather clarifies a current
Interpretation of an existing regulation
lo avoid misinterpretation.

Interested persons may, on or before
October 17, 1983, submit to the Dockets
Management Branch (address above),
written comments regarding this
rnulemaking, Two copies of any
comments are to be submitted except
that individuals may submit one copy.
Comments are to be'identified with the
docket number found in brackets in the
beading of this document. Such
comments will be considered in
determining whether the clarification
miade in this document should be
modified. Received comments may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.

Effective date. This regulation is
effective August 16, 1983.

(Sec. 351, 58 Stat. 702 as amended (42 U.S.C.
A2))

Dated: July 28, 1983,
William F. Randolph,

Acting Associate Commissioner for
""i."'.'u{nry Affairs.

¥ Do 8322913 Filed 8-15-8%: A48 am|
PILUNG CODE 4160-01-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Housing—Federal Housing
Commissioner

24 CFR Part 868

[Docket No. R-83-1105)

Comprehensive Improvement
Assistance Program

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner, HUD.

ACTION: Interim rule.

SUMMARY: The rule amends the
Comprehensive Improvement
Assistance Program regulations by
revising the definition of Special
Purpose Modernization to eliminate: (1)
The one-time limitation on filing an
application for Special Purpose
Modernization for an individual project
and (2) the deadline on Public Housing
Agencies (PHAs) for filing such
applications. These revisions are
intended to allow PHAs to make energy-
related improvements which are cost-
effective.

DATES: Effective Date: October 11, 1983.
Comment due date: October 17, 1983,
ADDRESS: Interested persons are invited
to submit comments regarding this rule
to the Office of General Counsel, Rules
Docket Clerk, Room 10276, Department
of Housing and Urban Development, 451
Saventh Street, SW., Washington, D.C.
20410. Comments should refer to the
above docket number and title. A copy
of each set of comments submitted will
be available for public inspection and
copying during regular business hours at
the above address,

FOR FURTHER INFORMATION CONTACT:
Pris Buckler, Room 4224, Office of Public
Housing, Department of Housing Urban
Development, 451 Seventh Street, SW.,,
Washington, D.C. 20410, (202) 755-5595.
(This is not a toll-free number).

SUPPLEMENTARY INFORMATION:

Limitations on Special Purpose
Modermization Removed

The Comprehensive Improvement
Assistance Program (CIAP), which was
established by section 14 of the United
States Housing Act (USHA of 1937) (42
U.S.C. 14371), provides assistance to
Public Housing Agencies (PHAS),
including Indian Housing Authorities, to
improve the physical condition of
existing public housing projects, and to
upgrade the management and operation
of such projects.

One form of assistance provided
under CIAP is special purpose
modernization which is a project

modernization program that is limited to
cost-effective energy conservation work
items which will not be adversely
affected by any subsequent
Comprehensive Modernization,

Under § 868.3 of the current CIAP
regulations, special purpose
modernization may be approved only on
a one-time basis for a particular project.,
This limitation is unduly restrictive in
certain situations. for example, when:

1. In a prior year, the energy audit was
funded under special purpose
modernization and the PHA is now
requesting funds under special purpose
modernization to implement the results
of the audit at the same project:

2. Energy conservation devices which
were not on the market when the special
purpose modernization was first
approved are now available and the
PHA is requesting funds under special
purpose modernization for these items;

3. Energy conservation work which
was not previously determined to be
cost-effective is now determined to be
cost-effective because of a large
reduction in the cos! of an energy
conservation device or a large increase
in the cost of energy; or

4. Special purpose modernization was
approved for certain items with the
greatest cost-savings and the PHA is
now requesting funds for other items
which are cost-effective, but have a
slightly longer payback period.

In addition, the current § 868.3
provides that special purpose
modernization may now be approved
only in the first two vears of a PHA's
five-year plan. The Department believes
that this limitation is inappropriate,
since lack of funding may have
prevented a PHA from completing all
energy conservation work in the first
two years of its five-year plan.
Therefore, in order to facilitate cost-
effective energy conservation
improvements, the Department is
revising the definition of “special
purpose modernization” in § 868.3 to
eliminate (1) the one-time limit on filing
a request for funding of-an individual
project and (2) the deadline for filing
such requests by a PHA.

Other Matters

This rule also corrects typographical
errors in §§ 868.3 and 888.4 of the
current rule.

This rule amends the requirements for
applying for special purpose
modemization in Federal Fiscal Year
(FFY) 1984 and thereafter. Since PHAs
mus! be provided sufficient time to
prepare their FFY 1984 applications, the
Department has determined that notice
and prior public comments are
impracticable and contrary to the public
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interest and that good cause exists for
making this rule effective as soon after
publication as possible. However, public
comments are invited and will be
considered in adopting a final rule.

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations in 24 CFR Part 50, which
implement Section 102{2)(C) of the
National Environmental Policy Act of
1969, The finding is available for public
inspection during regular business hours
in the Office of the Rules Docket Clerk,
Room 10276, 451 Seventh Street, SW.,
Washington, D.C. 20410,

This rule does not constitute a “major
rule” as that term is defined in Section
1({b) of Executive Order 12291 on Federal
Regulation issued by the President on
February 17, 1981. Analysis of the rule
indicates that it does not: (1) Have an
annual effect on the economy of $100
million or more; (2) cause a major
increase in costs or prices for
consumers, individual industries,
Federal, State or local government
agencies, or geographic regions; or (3)
have a significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets,

Pursuant to 5 U.S.C. 605(b) (the
Regulatory Flexibility Act), the
Undersigned hereby certifies that this
rule does not have a significant
economic impact on a substantial
number of small entities. This rule
should have no different economic
impact on small PHAs than it does on
large PHAs. Any economic impact
should be beneficial since the rule
provides PHAs greater flexibility in
using special purpose modernization.

This rule was not listed in the
Department’s Semiannuoal Agenda of
Regulations published on April 25, 1983
(48 FR 18054), pursuant to Executive
Order 12291 and the Regulatory
Flexibility Act.

The Catalog of Federal Domestic Assistance
program number und title is 14.158—Public
Housing—Modernization of Projects.

List of Subjects in 24 CFR Part 868

Loan programs: Housing and
community development, Public
housing, Reporting and recordkeepmg
réquirements.

Part 868—| AMENDED ]

Accordingly, the Department amends
24 CFR Part 868 as follows:

1. In § 868.3, the definition of “special
purpose modernization" is revised to
read as follows:

§ 868.3 Definitions.

“Special purpose modernization"
means a modernization program for a
project that i limited to cost-effective
energy conservation work items which
will not be adversely affected by any
subsequent Comprehensive
Modernization. For such projects,
management improvements are not
eligible modernization costs. Special
purpose modernization also means the
approval of additional contrac! or
budget authority to meet increased
interest costs, or to effect the transfer of
modernization funds between projects
with modernization programs approved
before ]uly 1, 1978.

2. In FR Doc. 82-13898, ap'pearmg in
the Federal Registerissue of May 21,

1982 at page 22315, § 868.3, the definition

"HUD office" is corrected by changing
"of" to read "or.”

3. In FR Doc. 82-13898, appearing in
the Federal Register issue of May 21,
1982 at page 22316, § 868.4, the
introductory text to paragraph (b)(1) is
corrected by changing “of* to read “or.
[United States Housing Act of 1937 (42 US.C.
1437), sec. 7(d). Dept. of HUD Act (42 US.C,
3535(d))

Dated: July 21, 1983.

W. Calvert Brand,

General Deputy Assistant Secretary of
Housing—Federal Housing Commissioner.
[FR Doc. 83-22346 Filed 8-15-83: 8:45 am)

BILLING CODE 4210-27-M

"

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1952

Approval of Supplements to the
Washington State Plan

AGENCY: Occupational Safety and
Health Administration, Labor.

ACTION: Final rule.

SUMMARY: This notice approves various
supplements to the Washington State
Plan including modifications to its
administrative rules, policies, and field
procedures in accordance with formal
assurances provided. These
amendments were adopted in response
to assurances made by the State st the
time of approval of the plan
supplements. The amendments have

been determined 1o satisfy those State
assurances.

EFFECTIVE DATE: August 12, 1983,

FOR FURTHER INFORMATION CONTACT:
James Foster, Director, Office of
Consumer Affairs, Occupational Safety
and Health Administration, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Washington, D.C. 20210,
(202) 523-8045.

SUPPLEMENTARY INFORMATION:
Background

Part 1953 of Title 29, Code of Federa)
Regulations, provides procedures under
section 18 of the Occupational Safety
and Health Act of 1970 (20 U.S.C. 667)
(hereinafter called the Act) for review of
changes and progress in the
development and implementation of
State plans which have been approved
in accordance with section 18(c) of the
Act and 29 CFR Part 1902. On January
26, 1973, notice was published in the
Federal Register of the approval of the
Washington plan and the adoption of
Subpart F to Part 1952 containing the
decision and describing the plan.

On February 9, 1982, notices were
published in the Federal Register
describing and approving several
developmental plan supplements (47 FR
5889) and certifying completion of all
developmental steps of its plan (47 FR
5889). As a condition of approval of the
supplements, the State adopted interim
procedures and provided assurances
that it would take prompt action to
formally remedy several procedural
concerns identified by Federal review
By letters of August 27, 1982, October 7,
1982, October 18, 1982, and March 8,
1883, the State provided supplements
which fulfilled the assurances.

Description of Plan Supplements

1. Washington Adminstrative Rules
(WAC 296 Chapters 350 and 360). The
State added provisions requiring posting
of notices of redetermination issued
when contested citations are modified
by administrative review, settlemen!
agreements, notices of appeals,
conferences, and hearings of the State
appeals board. The notice of
redetermination form was modified to
reflect the posting requirement and
employee appeal rights. The extension
of abatement rules had incorrectly
included a reference to administrative
hearing rules used in workers
compensation cases, which has been
deleted. An added provision specifies
that settlement agreements relating to
appeals must, if applicable, include an
abatement date and statement of
payment of penalty. A requirement that




