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This decision was made without
prejudice to the petitioners' ability to
refile a petition containing all necessary
information to support the allegations
contained therein.

The petition fails to demonstrate that
any governmental agreements exist
between France and Taiwan or Korea or
between the UK. and Taiwan or Korea.
Additionally, no causal link has been
shown between decreasing French and
UK. footwear imports and increasing
U.S. imports of this product. There is
insufficient evidence that France has
instituted footwear import restriction
plan, Furthermore, while there is
adequate data pointing out the loss of
Brazilian and Japanese footwear
markets due to import restrictions
inconsistent with the GATT, the
petitioners have failed to provide
sufficient evidence of diversion of
exports to the U.S. market and
consequent damage to the U.S. industry
caused by these actions.

While we have determined that the
petition is not sufficient to support the
initiation of an investigation on the
question of whether diversion may
result from the Japanese actions, we can
raise this issue during the ongoing
Article XXII negotiations with Japan.
Jeanne S. Archibald,

Chairman, Section 301 Committee.
|FR Doc. 83-22078 Filed 8-11-8%; 8:45 am)
BILLING CODE $190-01-M
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UNITED STATES INFORMATION
AGENCY

President’s International Youth
Exchange Initiative; Selective
Assistance Through Limited Grant
Support to Not-for-Profit
Organizations

The United States Information Agency
(USIA) announces a program of
selective assistance through limited
grant support to private not-for-profit
organizations for programs in support of
the President’s Internationa! Youth
Exchange Initiative.

The purpose of the program is to
encourage an increase in the level and
quality of youth exchanges between the
United States and other countries in
order lo strengthen a shared
understanding of, and commitment to,
basic democratic values.

The primary focus of the program will
be on exchanges between the United
States and the other six participants in
the annual Economic Summit {Canada,
United Kingdom, Federal Republic of
Germany, France, Italy and Japan).
Proposals for exchanges with other

countries will not be accepted at this
time,

Private sector not-for-profit
organizations meeting eligibility
requirements and interested in working
cooperatively with USIA are invited to
submit concept papers to the
International Youth Exchange Staff,

Program Proposal Content

The following categories for the
program have been established for this
competition:

Category I: Academic Exchanges

1. Participant type—Students from 15
to 19 years old from the specified
countries.

2. Program Length—Five months to a
full academic year in a recognized
academic institution; shorter-term
programs of six weeks or longer, which
may take place during summer or other
vacation periods; school-to-school
exchanges of not less than three weeks,
with reciprocal exchanges of
comparable length.

3. Homestay—A homestay for the full
period of residency is an essential
element of the program.

Category Ill: Non-academic Exchanges

1. Participant type—15-22 year olds
engaged in intercultural learning
programs designed specifically for non-
academic participants, such as young
workers, business interns, farm youth
from the specified countries.

2. Program length—Generally three-
four weeks or longer.

3. Homestay—Homestays for the full
period of residency are preferred.

Objectives:

1. The primary objective is lo expand
the number of existing youth exchanges
and assis! in the initiation of new
exchange activities.

2. The secondary objective is to
support activities that improve the
climate for youth exchanges in the
sending and receiving countries and
enhance the quality of the exchange
experience.

Eligibility

Academic, cultural and not-for-profit
exchange-of-persons organizations are
eligible to apply. Organizations should
be able to demonstrate a proven record
(four years) of work in the field (except
for pilot projects, as noted below). To be
eligible activities must fall within the
purposes of the Mutual Education and
Cultural Exchange (Fulbright-Hays) Act.
Organizations with less than four years
experience in youth exchanges will be
considered only for pilot projects
(Grants of less than $60,000).

Priority will be given to organizations
with national or regional volunteers.
Organizations must be capable of
meeting the “Criteria for Teen-ager
Exchange Visitors Programs" or
"Criteria for Practical Trainees", which
may be obtained by writing to the USIA
address listed at the end of this
announcement.

Grant Guidelines

The first phase will focus on the
identification of not-for-profit
organizations whose proposed activities
most clearly complement or coincide
with the purposes of the President’s
initiative and are competent to address
the program concepts outlined.

USIA grant assistance should
constitute only a portion of total project
funding. Continuing projects for which
USIA assistance is requested should
include an acceptable plan for leading to
a self-sustaining status. USIA support is
limited to one year under normal
circumstances.

Concept papers will be judged on the
basis of the following criteria:

The proposed activity should contribute
to the sustained, long-term
development of youth exchanges

The project should be cost effective

The project should show promise of
generating additional private
exchange activity

The project should enhance the quality
of the exchange visitors' experience

The organization should demonstrate
the capability of managing and
conducting the exchange (adequate
field personnel, administrative
support mechanisms, etc.) without
extensive subcontracting

Reciprocity of exchanges will be
regarded as a positive factor.

Under this program USIA will not
finance: preparation of research studies:
the underwriting of exchange activities
which are already being carried out or
of operating costs; any project which is
designed to lobby elected officials or
promote politically partisan views;
projects whose aim is to promote
religious activities.

All grant proposals are subject to the
annual level of appropriated funds and
private sector contributions available
for this initiative. USIA currently
estimates that approximately $1,000,000
will be available to fund modest gran!
agreements to further the purposes
outlined above during this grant cycle.
We anticipate the possibility of another
grant compelition early next year.
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This is not a Solicitation for Grant
Proposals

Interested organizations are invited to
forward {to the address given below) 10
copies of a brief two to three page
concepl paper, outlining the objective of
their proposed activity and the nature of
the projecl. Please also include: a copy
f the organization's charter; & list of the
board of directors; a budgetary summary
which notes the probable contributions
of the organization or other sources to
the total cost of the proposed project;
and curricula vitae on the principal

project staff. USIA will review these
promptly and recommend whether a full
proposal should be submitted and at
that time will forward detailed
guidelines. It should be understood that
USIA's recommendation to prepare a
detailed grant proposal does not
necessarily guarantee the approval of
the proposal.

In order to be considered for funding
in this competition concept papers
should be received by USIA not later
than six weeks following that date of
publication of this announcement.

For further information on
participation in the President’s
International Youth Exchange Initiative,
interested organizations should contact:
The International Youth Exchange Staff,
Bureau of Educational and Cultural
Affairs (E/YX), U.S. Information
Agency, Washington, D.C. 20547 or cell
(202) 485-7290.

Dated: August 8, 1983,

Charles N. Canestro,

Federal Register Liatson

[FR Doc, 83-22040 Fiied 8-11-&3; 8:45 am]
BILLING CODE 8230-01-M
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FEDERAL DEPOSIT INSURANCE
CORPORATION

Changes in Subject Matter of Agency
Meeting

Pursuant to the provisions of
subsection (e)(2) of the “Government in
the Sunshine Act” (5 U.S.C. 552(¢)(2)),
notice is hereby given that at its open
meeting held at 2 p.m, on Monday,
August 8, 1983, the Corporation’s Board
of Directors determined, on motion of
Chairman William M. Isaac, seconded
by Director Irvine H. Sprague
(Appointive), concurred in by Director
C. T. Conover (Comptroller of the
Currency), that Corporation business
required the addition to the agenda for
consideration at the meeting, on less
than seven days' notice to the public, of
the following matters:

Recommendations regarding the liquidation
of a bank’s assgets acquired by the
Corporation in its capacity as receiver,
liquidator, or liguidating agent of those
assets:

Case No, 45,429-L (Amended): Franklin
National Bank, New York. New York

Case No. 45,747-L: American City Bank,
Los Angales, California

By the same majority vote, the Board
further determined that no earlier notice
of these changes in the subject matter of
the meeting was practicable,

Dated: August 8, 1883.

Federal Deposit Insurance Corporation.
Hoyle L. Robinson,
Executive Secretary.

[S-1150-83 Filed B-10-83 &49 am)
BILLING CODE 8714-01-M

Changes in Subject Matter of Agency _
Meeting

Pursuant to the provisions of
subsection (e)(2) of the “Government in
the Sunshine Act” (5 U.S.C. 552b(e)(2)),
notice is hereby given that at its closed
meeting held at 2:30 p.m. on Monday,
August 8, 1883, the Corporation’s Board
of Directors determined, on motion of
Chairman William M. Isaac, seconded
by Director Irvine H. Sprague
(Appointive), concurred in by Director
C. T. Conover (Comptroller of the
Currency), that Corporation business
required the addition to the agenda for
consideration at the meeting, on less
than seven days' notice to the public, of
the following matters:

Recommendation regarding the Corporation's
assistance agreement involving an insured
bank pursuant to Section 13 of the Federal
Deposit Insurance Act.

Application for assistance under section 13(c)
of the Federal Deposit Insurance Act:
Name and loation of bank authorized to be
exempt from disclosure pursuant to the
provisions of subsections (c)(4). (c)(6},
(c}(8). and (c)(9)(A)(ii) of the "Government
in the Sunshine Act” (5 U.S.C. 552b(c)(4),
(c){B). (c)(8). and [c)(O)(A)(ii)).

The board further determined, by the
same majority vote, that no earlier
notice of these changes in the subject
matter of the meeting was practicable;
that the public interest did not require
consideration of the matters in a
meeting open to public observation; and
that the matters could be considered in
a closed meeting by authority of
subsections (c)(4), (c)(6), (c)(8), and
(c}9)(A)(ii) of the "Government in the
Sunshine Act" (5 U.S.C. 552b(c)(4), (c)(8),
(c)(8). and (c)(8)(A)(ii)).

Dated: August 8, 1983,

Federal Deposit Insurance Corporation.

Hoyle L. Robinson,

Executive Secretary.

[S-1150-43 Filod 5-10-83; 849 um|

BILLING CODE 6714-01-M

3
FEDERAL DEPOSIT INSURANCE
CORPORATION
Agency Meeting
Pursuant to the provisions of the

“Government in the Sunshine Act” (5
U.S.C. 552b), notice is hereby given that

closed session, by telephone conference
call, to: (1) Receive bids for the purchase
of certain assets of and the assumption
of the liability to pay deposits made in
The First National Bank of Danvers,
Danvers, lllinois, which was closed by
the Comptroller of the Currency on
Friday, August 5, 1983; (2) accept the bid
for the transaction submitted by First
State Bank of Danvers, Danvers, lllinois,
a newly-chartered State nonmember
bank; (3) approve the applications of
First State Bank of Danvers, Danvers,
Illinois, for Federal deposit insurance,
and for consent to purchase the assets
of and to assume the liability to pay
deposits made in The First National
Bank of Danvers, Danvers, lllinois; and
(4} provide such financial assistance,
pursuant to section 13(c}(2) of the
Federal Deposit Insurance Act (12 US.C.
1823(c)(2)), as was necessary to
facilitate the purchase and assumption
transaction.

In calling the meeting, the Board
determined. on motion of Chairman
William M. Isaac, seconded by Director

" C. T. Conover (Comptroller of the

Currency), that Corporation business
required its consideration of the matters
on less than seven days’ notice to the
public; that no earlier notice of the
meeting was practicable; that the public
interest did not require consideration of
the maters in a meeting open to public
observation: and that the matters could
be considered in a closed meeting
pursuant to subsections (c)(6), (c)(8),
(c}9)(A)(ii), and (c)(9)(B) of the
“"Government in the Sunshine Act” (5
U.S.C. 552b{c)(6), (c)(8). (c)(9)(A)(ii), and
(c)(9)(B)).

Dated: August 9, 1983.
Federal Deposit Insurance Corporation.
Hoyle L. Robinson,
Executive Secretary.
[5-1100-£3 Filed 8-10-83: £48 am|)
BILLING CODE 6714-01-M

B

FEDERAL RESERVE SYSTEM

TIME AND DATE: 10 a.m., Wednesday.
August 17, 1983.

PLACE: 20th Street and Constitution
Avenue NW,, Washington, D.C, 20551.

STATUS: Closed.
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ATTERS TO BE CONSIDERED:

1. Request by the Genersl Accounting

ffice for Board comment on a draft report
egarding examination and supervision of
financial institutions,
2 Personne! actions (eppointments,
romotions, assignments, reassignments, and
) sctions) involving individual Federal
feserve System employees.

3. Any items carried forward from &
previously announced meeting.

CONTACT PERSON FOR MORE

INFORMATION: Mr. Joseph R. Coyne,

Assistant to the Board, (202) 452-3204.
Dated: August 9, 1983,

James McAflee,

Associote Secretary of the Board.

5110143 Filod 8-10-83; 920 am)

BLLING CODE 8210-01-M

5

INTERNATIONAL TRADE COMMISSION

TIME AND DATE: 2:30 p.m., Monday,
August 22, 1983.

PACE: Room 117, 701 E Street NW.,
Washington, D.C. 20436.

sTaTUs: Open to the public.
MATTERS TO BE CONSIDERED:

1. Agenda.

2 Minutes,

3. Ratifications,

4. Petitions and complaints, if necessary.

5. Investigation 731-TA-101 (final) (Creigs
Polyester/Cotton Printcloth from the People’s
Republic of China}—briefing and vote.

6. Investigation 731-TA-138 (preliminary)
(Certain Rectangular Welded Carbon Steel
Pipes and Tubes from the Republic of
Korea}—briefing and vote.

7. Any items left over from previous
agenda,

CONTACT PERSON FOR MORE
INFORMATION: Kenneth R. Mason,
Secretary, (202) 523-01861.

[5-1140-5 Filod 8-10-83; 220 pm|

BLLING CODE 7020-02-M

LEGAL SERVICES CORPORATION
Committee on Operations and
Regulations

TIME AND DATE: 10 a.m.~12 p.m.,
Tuesday, August 23, 1983.

PLACE: GSA Central Office Auditorium,
l&}h and “F" Streets NW., First floor,
Washington, D.C. 20005.

STATUS OF MEETING: Open.
MATTERS TO BE CONSIDERED:
1. Proposed Eligibility Regulations

2. Report from the General Counsel.
3, Report from the Office of Government!
Relations.

CONTACT PERSON FOR MORE
INFORMATION: Michele Surface, Office of
the President (202) 272-4040.

Dated: August 10, 1983,
Alan Swendiman,
General Counsel.

[S-1104-83 Filed 8-10-23: 216 pan|
BILLING CODE $320-35-M

7

NATIONAL SCIENCE BOARD
DATE AND TIME:

August 18, 1983, 8:30 a.m., open session;

August 19, 1983, 9:00 a.m., closed
session;

August 19, 1983, 9:45 a.m., open session.

PLACE: National Science Foundation,
Washington, D.C.

STATUS: Most of this meeting will be
open to the public. Parts of the meeting
will be closed to the public.

MATTERS TO BE CONSIDERED: Open
Session:

Thursday, August 18, 1883—8:30 a.m.

1. Minutes—june 1983 Meeting.

2. Chairman's Items.

3. Director's Report.

4. NSB Statement on “The Engineering
Mission of NSF Over the Next Decade.”

5. Policy on Protection of Human Subjects.

8. Recommendations of Ad Hoc Committee
on NSB Research Support.

7. Proposed Transfer of National Bureau of
Standards.

8. Report on A National Computing
Environment for Academic Research.”
Friday. August 19, 1983—8:45 a.m,

9. Grants, Contracts, and Programs.

10. NSF Budget Request for Fiscal Year
1985,

11. Reports of Board Committees,

12. Board Representation at Advisory
Committee and Other Meetings.

13, Other Business.

14. Next Meetings.

Closed Session:
Friday, August 189, 1963—8 a.m.
A. NSB Nominees.
B. NSF Staff Nominees.
C. Nominees for Alan T. Waterman Award

Commitiee.
D. Grants, Contracts, and Programs,

5<1105-4 Filod B-10-8% 331 pm)|
BILLING CODE 7555-01-M

OCCUPATIONAL SAFETY AND HEALTH
REVIEW COMMISSION
“FEDERAL REGISTER" CITATION OF
PREVIOUS ANNOUNCEMENT: 48 FR 34571,
July 29, 1983.
PREVIOUSLY ANNOUNCED TIME AND DATE
OF THE MEETING: 10 a.m., August 11,
1983.
CHANGES IN THE MEETING: Meeting
rescheduled for 2:30 p.m. on August 11,
1983.

Dated: August 10, 1983,
1S-1162-83 Filed B-10-8% 1106 am|

© BILLING CODE 7600-01-M

SYNTHETIC FUELS CORPORATION

ENTITY: United States Synthetic Fuels
Corporation.

ACTION: Notice of Meeting

SUMMARY: Interested members of the
public are advised that a meeting of the
Board of Directors of the United States
Synthetic Fuels Corporation will be held
on the date and at the time and place
specified below by telephone conference
call. This public announcement is made
pursuant to the open meeting
requirements of Section 116(f}{1) of the
Energy Security Act (9 Stat. 611, 637; 42
U.S.C. 8701, 8712(f)(1) and Section 4 of
the Corporation's Statement of Policy on
Public Access to Board Meetings.

MATTER TO BE CONSIDERED:

Identification of Qualified Bidders,
Competitive Solicitation for Gulf
Province Lignite Gasification Projects.

In addition. The Board of Directors will
consider such others matters as may properly
be brought before the meeting.

DATE AND TIME: August 18, 1983 at 4:00
p.m. (EDT)

Note.—~It may be necessary to change this
date and time. in which case an amended
notice will be published. Interested parties
should contact the Corporation.

PLACE: Room 503, 2121 K Street, NW.,
Washington, D.C., 20586,

PERSON TO CONTACT FOR MORE
INFORMATION: If you have any questions
regarding this meeting, please contact
Mr. Owen ]. Malone, Legal Services
Group (202) 822-8336,

|5-1166-83; Filed 8-11-8% 1925 am]

BILLING COOE 0000-00-M
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DEPARTMENT OF LABOR
Wage and Hour Division
29 CFR Part 500

Migrant and Seasonal Agricultural
Worker Protection Regulations

AGENCY: Wage and Hour Division,
Labor.

AcTION: Final rule.

SUMMARY: This document provides the
final text of Regulation 29 CFR Part 500,
implementing the Migrant and Seasonal
Agricultural Worker Protection Act
(Pub. L. 87-470) 20 U.S.C., 1801 et seq.
(MSPA). The Act became effective on
April 14, 1983. Interim regulations were
published on April 12, 1983. This
document provides the Department’s
response to the comments on those
interim regulations. In addition, changes
have been made to correct
typographical errors, to clarify various
sections of the regulations, particularly
those relating to motor vehicle safety,
insurance standards and housing safety
and health standards, and to revise the
administrative procedures in light of the
rules of practice which have been
adopted for the Department's Office of
the Adminstrative Law Judges.
DATE: These final regulations will
become effective September 12, 1983,
FOR FURTHER INFORMATION CONTACT:
Mr. William M. Otter, Administrator,
Wage and Hour Division, U.S.
Department of Labor, Room S-3502, 200
Constitution Avenue, NW., Washington,
D.C. 20210, (202) 523-8305.
SUPPLEMENTARY INFORMATION: On
Tuesday, April 12, 1983, interim
regulations and a request for comments
on the Migrant and Seasonal
Agricultural Worker Protection
Regulations were published in the
Federal Register (48 FR 15800).
Interested persons were afforded the
opportunity to submit comments to the
Wage and Hour Division within 30 days
after publication of the interim
regulations in the Federal Register.
Agricultural associations, State and
local governmental agencies, business
organizations, organizations
representing farmworkers and
individuals submitted 57 timely
comments which were reviewed. We
also reviewed four comments which
were received after the specified date,
The interim regulations published on
April 12, 1983, have been extended by a
companion document published in
today's issue of the Federal Register.
That extension of the interim regulations
is effective until these final regulations
become effective. The following

summarizes the subslantive comments
which were received, states the
Department’s response to those
comments, and indicates the changes
which have been made in the rules as a
result of those comments on a section-
by-section basis.

Section 500.1 Purpose and scope.

One commenter urged expansion of
the wording in subsection (f) to include
the fine and restitution provisions of the
Employment and Training
Administration (ETA) regulations
pertaining to discontinuance of services
to employers by the job service system.
This section was clarified by adding a
reference to 20 CFR 658.502(a)(4) which
specifies the standards necessary for
compliance with those ETA regulations.

Section 500.7 Investigation authority of
the Secretary.

Several commenters expressed the
view that the language of this section
expanded the investigative authority of
the Secretary, because the statutory
language does not include the words “as
he deemed necessary.” The powers
which the Secretary is authorized to
exercise under section 512 are designed
to confer discretion on the Secretary and
nol to limit its exercise. The phrase “as
he deems necessary” reflects that
discretion. Consequently, no change was
made.

Section 500.8 Discrimination
prohibited.

Subsection {b) has been clarified, in
accordance with a comment which was
received, to state specifically that a
complaint may be filed no later than 180
days after an alleged violation occurs.

Section 500.20(g) Day-haul.

Some commenters suggested that the
definition of carpooling be broadened:
some suggested that it be narrowed.
Others believed that it was correct as
wrillen; that worker carpools are not
included within the scope of day-haul
operations. The Department believes
that its definition was essentially
correct, but is revising it slightly to
exclude arrangements “specifically
directed or requested by" an employer
or a farm labor contractor. This change
incorporates the legislative intent
regarding transportation regulated by
the Act: “that voluntary agreements
between individual workers for the
transportation to and from their place of
employment (carpooling) for which they
receive no fee or other benefit from the
employer is not within the scope of this
section.” (H.R. Report No. 97-885 p. 19).
The adopted language, consistent with
the legislative history of the Act,

recognizes a middle ground between the
more inclusive “involving" suggested by
farmworker representatives and the
more limiting “operated by" suggested
by employer groups.

Section 500.20(hj)(4) Joint emplovment

Comments received from both migrant
and grower representatives suggested
additions to or deletions from the listing
of factors to be considered in
determining the existence of “joint
employment” under MSPA. Farmworker
representatives recommended
expanding both the listing of the indicia
for such a determination and the court
cases supporting same, while
agricultural employer representatives
recommended either deletion of the
section entirely or the elimination of the
court citations contained therein.

The Department believes that its
definition of joint employment is
consistent with both the language of the
Act and its legislative history, and,
therefore, has determined not to change
it. The Act's legislative history clearly
establishes that the use of the term
“employ" in subsection 3(5) of MSPA
was deliberate and done with the clear
intent of adopting the “joint employer”
doctrine established under section 3(g)
of the Fair Labor Standards Act (FLSA)
as a central foundation of MSPA.
Further, the House Report
accompanying MSPA expressly states
that the prior interpretations of the term
“joint employment™ should serve as the
basis for making all such determinations
under this Acl. The case citations
appearing on pages 6 and 7 of that
House Report have properly been
included in this section of these
Regulations. See H.R. Report No. 87-885.
97th Congress, 2nd session, pages 6-8, 9,
14. Since the Act's own definition of the
term “employ" has the same meaning as
it has under the FLSA, restatement of
the well established FLSA joint
employment interpretations, found in 29
CFR 791, is not necessary.

Moreover, it is important to
understand that the joint employment
concept applies primarily to wage
related issues and recordkeeping. Other
aspects of MSPA, such as housing and
transportation requirements, impose
foint responsibility for compliance under
certain circumstances, but joint
responsibility is not established solely
through a “joint employment” analysis.

The citation to Rutherford Food
Corparation v. Walling was corrected 10
Rutherford Food Corporation v.
McComb.

B et S S Lo
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Section 500.20(0) Immediate Family.

One commenter suggested expansion
of the definition of immediate family to
include aunts, uncles and cousins. The
legislative history adopting the Farm
Labor Contractor Registration Act
(FLCRA) regulatory definition precludes
acceptance of this suggestion. See H.R.
Report 97-885, 87th Congress, 2d
Session, pg- 8.

Section 500.20(r)(2)(ii) Seasonal
ogricultural worker—field work.

Many organizations representing
farmworkers objected to the terminology
concerning “field work,"” which they felt
might exclude mushroom and nursery
workers from the definition of field
work. The intent of the Act, as shown by
the legislative history, is to include such
workers, The committee report states
that . . . itis the intent of the
Committee that the phrase ‘field work'
encompass any boxing of commodities
done in the field, and the off- and on-
field loading of trucks and other similar
transports, and that nursery, mushroom
and similar workers are intended to be
covered if the requirements of this
subseclion are otherwise met . . ." (See
page 8 of H.R. No. 97-885, 97th Cong., 2d
Sess.) Appropriate clarifying language
was added to this section.

Section 500.20(r){2)(#ii) Seasonal or
le.r:.'pumry.

Many farmworker advocates felt that
the definition of seasonal worker was
unjustifiably narrow and could exclude
seasonal workers whose jobs
theoretically could be performed year
round. However, employer groups felt
that the same wording was too broad
end might include year round employees
l:cr:uuse of the variety of crops which
they harvested. Wording changes,
deletions, and additions were suggested
by most commenters. The Department
has determined, however, that no policy
chinges are appropriate in this section
since it accurately reflects the language
of the Act. It is clear in the legislative
history that any individual in

agricultural employment, other than a
migrant worker, who performs field
work during any part of a day is defined
as a seagonal agricultural worker during
that period of time. Field work is defined
by the type of activity and not by the
duration of employment. The

"egulations, however, do exclude from
the definition of seasonal or temporary
work, certain foremen, supervisors and
local residents employed on a year
:mmd pagig to perform a variety of tasks
‘or their employer and not primarily
employed to do field work.

Section 500.20{u) States.

Several state agencies objected to the
requirement that they have “all powers
necessary lo cooperate with DOL" as
being too broad. However, the required
powers are only those necessary for the
statad purpose, such as registration of
farm labor contractors. Thus, a state
agency need have only sufficient powers
to perform the functions which are
delegated to that agency. Accordingly.
no change was made.

Section 500.30{f) Local short-term
contracting activity.

This section has been revised, in
response to comments, to clarify two
important principles. When the 13-week
test is exceeded in one year, the person
is covered in that year and, in addition,
there is a presumption that the person is
subject to the Act in the following year
unless the requirements for the
exemption are shown to be met in the
following year. When the 25 intrastale
mile test is exceeded by either the.
en;ployer or his employee the exemption
is lost.

Section 500.30(k) Employees of exempt
employers.

Several commenters stated that this
subsection did not clearly indicate that
both the employer and the employee
must meet the requirements in order to
qualify for exemption. The added
language clarifies this subsection and
explains that this is indeed the case.

Section 500.41 Farm labor contractar is
responsible for actions of his farm labor
contractor employee.

Numerous commenters requested that
the regulatory language mirror the
statutory language of this provision. In
order to clearly follow the statute, a
sentence was added explaining that any
person engaging in any farm labor
contracting activity for a farm labor
contractor must also comply with the
registration provisions.

Section 500.50  Duration of certificate.

This section was corrected to clarify
the statutory proscription as to the
duration of renewed certificates.

Section 500.59 Good faith reliance on
documents.

One commenter suggested that self-
certification be allowed to attest to
citizenship, alleging that this is
permitted under the Food Stamp Act
and the Social Security Act. The
Department had accepted a form of self-
certification under FLCRA (see 29 CFR
40.51(p)(1)(xi)) and will continue to
accept such declarations of citizenship
under MSPA when executed as provided

in § 500.59(a)(11). As noted in

§ 500.1(i){4), an optional form, WH-509,
may be used for self-certification under
§ 500.59(a)(11). Conforming cross-
references in §§ 500.1(i)(4) and
500.59{a)(11) have been added to make
clear the availability of this option.

Section 500.60 Farm labor contractors’
recruitment. contractual and general
obligations.

A change was made to make it clear
that the records supplied by a farm
labor contractor to a person utilizing his
services need only cover work done “for
that place of employment.”

Section 500.70 Scope of worker
protections.

This section remains essentially
unchanged. However, after reviewing
the comments received, minor wording
changes were made to clarify the joint
responsibility for compliance with the
housing and transportation provisions of
the Act.

One comment on the housing aspect
of this section led to amendment of the
housing safety and health standards in
§ 500.70(a) to conform with the
provisions of § 500.132.

Sections 500.75 and 500.76 Disclosure
of information.

In response to comments these
sections were changed to require
specific disclosure to the extent
practical of the prospective place of
employment to migrant workers and to
seasonal workers, respectively. After
reviewing the comments, the workers'
compensation and unemployment
insurance disclosure requirements were
retained since these constitute employee
benefits under sections 201{a)(5) and
301(a)(1)(E) of the Act.

Section 500.80 Payroll records

required.

Subsection (¢) of this section was
changed to follow more accurately
sections 201(e) and 301{d)(1) of the Act
which require the farm labor contractor
to always maintain and furnish records.

Many commenters representing the
agricultural employer community
objected to various recordkeeping
requirements of the Regulations such as
listing name, address and Federal ID
number on payroll information;
furnishing an employee's name, address
and social security number on at least a
biweekly pay period basis; and
disclosing specific payroll deductions.

Farmworker representatives, on the
other hand, requested that additional
data be required such as hours worked
and piece rates maintained on a daily
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basis; a requirement that both joint
employers be obligated to keep payroll
records; and authorizing a worker to
request written statements at any time
and more than once.

The Department believes that the
sections as originally published fairly
represent the language of the Act and its
legislative history,

Motor Vehicle Safety in General

Sections 500.100 through 500,105 were
formerly arranged in a different order
and were the subject of numerous
comments. Upon review, these sections
were reorganized and redesignated
when appropriate. The Secretary has
adopted in these sections the regulations
applicable to transportation under the
Act. For the convenience of persons
subject thereto, the Department of
Transportation standards adopted by
the Secretary have been listed in section
105, The Secretary has established in
section 104 the standards otherwise
applicable under the Act.

Concern was expressed by several
commenters who took exception to the
wording of the carpooling exclusion in
the section dealing with “using” a
vehicle or “causing” a vehicle to be
used. Some stated that the term
“directed” in that section could be
interpreted too broadly, while others
stated that it was too narrow. In
analyzing these comments the
Department has determined that it
should change the term "“directed” to the
term “specifically directed or
requested”, This change will more
clearly indicate the degree of activity by
parties other than the employees in
arranging transportation which removes
it from the carpooling exclusion.

In addition, some commenters argued
that the same standards should be used
for determining the responsibility of
different types of employers for the
carpooling arrangements of the
employees. The Department has decided
however, to retain different standards
for farm labor contractors than for other
types of employers because it believes
that its experience with farm labor
contractors justifies a more rigorous test
in order to assure that the statutory
purposes are achieved.

Section 500.100 Vehicle safety
obligations.

The interim regulations on motor
vehicle safety received numerous
comments. Upon review these sections
were reorganized to follow a more
logical sequence and thus facilitate
understanding.

Section 500.101 Promulgation and
adoption of vehicle safety standards.

This section includes a general
statement discussing the transportation
which is subject to vehicle safety
standards under the regulations, and the
persons required to comply with them.
This section also requires compliance
with Department of Labor safety
standards for certain transportation, and
with Department of Transportation
safety standards adopted by the
Secretary for other transportation.

Section 500.102 Applicability of
Secretary's standards.

This section, which specifies the
application of the vehicle safety
standards, was editorially revised to
conform to the new structure
established for §§ 500.100 through
500.105. A number of commenters
objected to the proposed language
because it was not clear whether the 75-
mile limitation applied to one-way trips
or round trips. The 75-mile limitation is
intended to apply to the entire trip made
by the vehicle. A trip normally ends
when a vehicle returns to its starting
point, so no change was made.
Additionally, this section makes clear
that a pick-up truck not subject to the
standards contained in section 105 will
be treated as a station wagon subject to
the standards contained in section 104
when workers are transported only
within the cab.

Sections 500.103 Activities not subject
to vehicle safety standards.

This section was revised to clarify the ’

exclusions for agricultural machinery
and equipment, carpooling and
transportation of immediate family
members, An inadvertent omission was
corrected to affirm that the exclusion for
agricultural machinery and equipment
from the motor vehicle safety standards
does not apply when such machinery is
used for the transportation of any
worker other than under the specific
circumstances described as qualifying
for the exclusion. For reasons previously
discussed in § 500.100, the carpooling
exclusion has been clarified to indicate
that carpooling does not include
transportation arrangements specifically

directed or requested by an agricultural -

employer or agricultural association.

Section 500.104 Department of Labor
standards for passenger automobiles
and station wagons and transportation
of seventy-five miles or less.

This section enumerates the specific
safety requirements for vehicles subject

to Department of Labor (DOL)
standards. Many comments were

received regarding the seat requirement
and related safety issues.

One commenter requested that terms
such as “seats" be defined, but the
Department believes that this is
unnecessary and would lead to needless
litigation,

Another commenter objected to the
requirement of seats, arguing that this
imposes an unreasonable burden on
employers. The regulations require a
seal for each worker being transported.
An exclusion to the requirement for
seats has been provided for trips of less
than ten miles, which are primarily on
private farm roads and which begin and
end on a farm owned or operated by the
same employer.

The Department received several
comments on this exclusion as it applics
to pick-up trucks. The first commenter
related that the term “primarily” is
unenforceably vague and should be
replaced by “entirely”. We beligve the
term “primarily” is sufficiently clear in
the context of this section and is more
realistic in terms of the transportation
actually provided. For example, the term
“entirely” would preclude exclusion of &
vehicle which merely crossed a public
road. Several commenters requested
that the exclusion be removed altogether
since there is no evidence that short
trips are any safer than long ones.
Several commenters suggested that any
requirement for seats in the back of
trucks for trips of any length be
restudied since this would place a
hardship on agricultural employers who
might use one vehicle to haul supplies to
the job and also transport employees.
These commenters stated that this
would require the purchase of a second
vehicle which the employer could ill
afford.

The Department has concluded that to
withdraw the exclusion could place an
unreasonable economic burden on
employers and might lead them to
discontinue transporting migrant
workers for short distances. For the
same reason, although requested by two
commenters, no requirement has been
added for seat belts under these
circumstances.

Commenters did not submit data to
the Department on the frequency of
accidents or injuries to passengers
transported in such vehicles, The
Department intends to keep the
concerns of the commenters in mind and
will monitor the accident and injury
frequency rate resulting from such
transportation. If further experience
indicates the need for amendments to
the requirements pertaining to seats in
such vehicles, changes in these
regulations will be proposed.
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One commenter believed there was a
universal requirement for a right side
mirror and that such requirement
imposes an unreasonable burden on
employers. There is no such
requirernent, The regulations require
that mirrors shall provide the driver full
vision of the sides and to the rear of the
vehicle, Whether meeting this standard
requires a right-side mirror depends
upon the type of yehicle and the field of
view afforded by the mirror or mirrors
installed thereon.

Section 500.105 Department of
Transportation standards adopted by
the Secretary.

This section enumerates the specific
safety requirements for vehicles subject
to Department of Transportation (DOT)
standards as adopted by the Secretary
from 49 CFR Part 368.

Although this section contains many
more words than previously, the
inclusion of additional material
represents no change in vehicle safety
standards. The specific requirements
which were previously identified only
by reference have been set forth at
length for clarity. All transportation
standards adopted by the Secretary are
thus found in one place.

Section 500.120 Insurance policy or
liability bond is required for each
vehicle used to transport any migrant or
seasonol agricultural worker.

For clarification purposes, language
was added stating that activities which
are exempt from the transportation
safety standards in § 500.103 are also
exemp!t from insurance requirements.
Accordingly, the text on insurance was
deleted from § 500.103. This change was
made in response to several comments.

Section 500.121 Coverage and level of
insurance required.

Section 500.122 Adjustmentsin
insurance requirements when workers’
cumpensation coverage is provided
under State law.,

In response to suggestions from

v :muus commenters, many wording
thanges were made in these sections to
make clear the coverage and level of
insurance required by the Act.

Section 500.123  Property damage
Insurance required.

The principal comments which were
received from agricultural employers
suggested deletion of this section, based
on a belief that the Act requires no
msurance or liability bond if workers'
“Umpensation coverage exists. It is clear
that section 401(b)(1)(c) of the Act
requi res “an insurance policy or liability
bond" which insures against “damage to

persons or property.” Section 401{c)
provides for a partial exclusion from
requirements of personal liability
insurance where workers' compensation
is applicable. However, this section
makes no reference to exclusion from
the requirement of property damage
insurance in Section 401(b)(1)(c) or
401(b)(3). Persons providing
transportation continue to have the
responsibility to provide property
damage insurance even where workers'
compensation is applicable.

The Department believes that this
position is consistent with the legislative
history of the Act, which states that, in
those situations in which agricultural
workers are transported who are
covered by state workers'compensation,
no additional insurance for damage to
persons need be obtained (H.R. Report
No. 97-885, page 20, emphasis added).

Section 500.124 Liability bond in lieu
of insurance policy.

One commenter objected to the
requirement of a liability bond and
suggested an alternative method of self-
insurance. The Department, while noting
the comment, believes that § 500.124 is
in accord with the mandate of Section
401(b)[1)(C) of the Act, which
specifically requires "an insurance
policy or a liability bond.”

Section 500.125 Qualifications and
eligibility of insurance carrier or surety.

One commenter objected to the
wording of § 500.125(c) because it could
be read as conferring eligibility on an
insurance carrier who qualifies "in any
State." Since this is in fact the intended
meaning of the subsection, no change
was made.

Section 500.127 Limitations on
cancellation of insurance or liability
bond of registered farm labor
contractors.

Section 500,128 Cancellation of
insurance policy or liability bond not
relief from insurance requirements.

Comments received on these sections
concern the relationship between
insurance carriers and their customers
and are beyond the scope of these
Regulations. Therefore, no change was
made.

Section 500.130 Application and scope
of safety and health requirement.

In response to comments, the
regulation was amended to make it clear
that the housing standards apply to any
person who owns, controls or operates
housing for migrant workers.

Section 500.131 Exclusion from
housing safety and health requirements.

The only comment received on this
section expressed concern thal the
“innkeeper exclusion™ might be
extended to a migrant camp which
simply offered lodging to the general
public. A sentence has been added to
remove that possibility.

Section 500.132 Applicable Federal
standards: ETA and OSHA housing
standards.

One agricultural employer
association, and attorneys who have
represented that association, stated that
the Occupational Safety and Health
Administration (OSHA) and
Employment and Training
Adminisiration (ETA) housing standards
could be enforced under MSPA only
when they were already enforceable
under preexisting laws. One
Congressional commenter, as well as
farmworker representatives and others,
stated that the interim regulation
properly made it clear that OSHA and
ETA migrant housing standards are
enforceable under MSPA without regard
to any jurisdictional limitations
applicable to the Occupational Safety
and Health Administration or the
Employment and Training
Administration.

The legislative history makes clear
that Congress intended that substantive
Federal and State standards apply to all
housing for migrant agricultural
workers, excepl as specifically provided
in section 203{c) of MSPA. (See
§ 500,131, /nfra.) Indeed, Deputy Under
Secretary of Labor Robert B. Collyer, in
testimony given to the House
Subcommittee on Labor Standards
regarding the administration's bill,
stated: "Substantive Federal and State
housing health and safety standards
must be complied with at all times."

Congress enacted the administration’s
bill without amendment. The
Department believes that the
agricultural association's position is
wrong and would substantially undercut
one of the most important worker
protections provided by MSPA:
comprehensive housing safety for
migrant workers. OSHA standards are
enforceable under MSPA regardless of
whether the housing is independently
coverd by OSHA, subject only to the
understanding that ETA standards may
be substituted depending on the date
when the housing was constructed. This
section has been amended to make this
clear.

The agricultural association argues
further that the enforceability of housing
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safety standards is limited by the term
“applicable” in section 203(a) of MSPA.
The Department believes that the
association misinterprets the term
“applicable" as a jurisdictional
limitation within MSPA. The
Department believes it is clear from the
language of MSPA and its legislative
history together with the Department's
interpretation of the essentially identical
language contained in FLCRA (the
predecessor statute), that the same
meaning be given to this term under
MSPA as was given to this term under
FLCRA. The word "applicable” is a
generic reference to the type of housing
standard rather than a jurisdictional
limitation of the standard. Thus the
Secretary's adoption of the OSHA and
ETA standards as the Federal standards
for MSPA insures the intended worker
protections required by the statute.

The broad delegation contained in
section 511 of the Act authorizes the
promulgation of regulations relating to
housing and the Secretary believes that
such regulations “are necessary to carry
oul the Act...” Finally, the determination
of which Federal standard (e.g. OSHA
or ETA) shall apply to migrant housing,
based upon the date of its construction,
is a recognition by the Secretary that
housing built prior to March 4, 1980, may
have been constructed under ETA
standards.

Section 500,133 Substantive Federal
and State safety and health standards
defined.

Several individuals and a number of
farmworker representatives requested
that the list of substantive standards be
expanded. The suggested additions were
not adopted since the list is merely
illustrative. Many commenters took
exception to the passage regarding “de
minimus" violations, In response to their
comments, this passage was deleted.
The Department, of course, as set forth
in § 500.143, will take into account the
gravity of a situation in determining
whether to assess a monetary penalty
and the amount of that penalty.

Section 500.134 Compliance with State
standards.

The only comment on this section
raised the possibility of conflict between
the federal and state standards.
However, this section is mandated by
section 521 of the Act.

Section 500.135 Certificate of housing
inspection.

There was one comment that this
section seems to permit unconditional
occupancy of migrant housing when
state law would prohibit occupancy of
housing not licensed by the State. That

result is not intended, and to preclude
such occurrence the words "unless
prohibited by state law" have been
added. One commenter questioned what
evidence was required to establish that
a request for inspection of migrant
housing was made 45 days prior to
occupancy. Evidence of a probative
charactor is necessary. In addition, a
farm labor contractor applying for
housing authorization is required by

§ 500.48(f) to provide written evidence
that inspection of the migrant housing
has been requested.

Section 500,143 Civil money penalty
assessment

The only comment received objected
to the inclusion of the seventh standard
(§ 500.143(b)(7)) in considering the
amount of the civil money penalty to be
assessed, because of the difficulty of
ascertaining the amount of a violator's
financial gain. The standard is retained
since it is relevant to the extent that it
can be determined.

Section 500.158 Functions delegatable.

Two farmworker representatives
commented that the DOL should not
delegate the functions of conducting
investigations and enforcing the Act.
However, section 513 of the Act
specifically permits delegation of any or
all functions other than rulemaking.
Section 513(b)(2) of the Act requires
assurances that the State agency's
performance of delegated functions will
be at least comparable to the
performance by the Department of
Labor of such functions,

Section 500.159 Submission of plan.

The Department agrees with the one
commenter that guidelines for'the States
should be made available at an early
date to facilitate State participation.

Section 500.160 Approved State plans.

One commenter suggested that any
delegation of functions to a State be
submitted in advance for public review
and comment. Any agreements with
States will be subject to public
inspection. Public review and input are
not required by the Act. Accordingly, no
change has been made.

Section 500.170 Establishment of
rogistry.

In response to comments, a minor
change has been made in order to make
it clear that access to information from
the public registry will be available to
all.

Administrative Proceedings: Subpart F
In General

Section 500.200-500.262 Administrotive
proceedings revised.

Subsequent to the publication in the
Federal Register on April 12, 1983 of the
Interim Regulations, the Secretary
promulgated rules of practice and
procedure for administrative hearings
before the Office of Administrative Law
Judges. Those rules became effective on
July 15, 1983, as a final rule at 29 CFR
Part 18. As explained in the preamble
thereto, the provisions of Part 18 will
generally govern administrative
hearings before Departmental
Administrative Law Judges (AL]s), and
are intended to provide maximum
uniformity in the conduct of
administrative hearings. However, in the
event of an inconsistency or conflict
between the provisions of 28 CFR Part
18 and a rule or procedure required by
statute, executive order or regulation.
the latter will control. The Department
has carefully reviewed the provisions of
29 CFR 500.220 through 500.262, as
published on April 12, 1983, vis-a-vis the
provisions of 29 CFR Part 18, and has
determined that certain of the provisions
in the former are no longer necessary
since they will be adequately covered
by the latter. A new section 500,220 was
added to reflect the adoption of the new
AL] Rules, and former §§ 500.220 ff.
were renumbered to reflect the changes.

Deleted in their entirety were the
following sections: § 500.225
(Supplemental pleadings), § 500.226
(Service of documents—manner of
service), § 500,228 (Proof of service),

§ 500.229 (Computation of Time),

§ 500.230 (Authority of Administrative
Law Judge), § 500.232 (Pleadings
allowed), § 500.233 (Motions and
Requests), § 500.234 (Subpoenas),

§ 500.235 (Witnesses and Fees),

§ 500.238 (Depositions), § 500.237
(Prehearing Conferences), §§ 500.250-
500.253 (Hearings), and § 500.261
(Proposals by the Parties). In addition,
conforming changes were made in

§ 500,223 (renumbered § 500.224:
Referral to Administrative Law Judge).
§ 500.224 (renumbered § 500.225: Notice
of Docketing), § 500.227 (renumbered

§ 500.226: Service upon the Departmen!
of Labor—number of copies), § 500.238
(renumbered § 500.232: Consent findings
and order), and § 500.264(c)
(Implementation by the Secretary).

Other revisions were made to
incorporate certain of the provisions of
29 CFR Part 18. An intended effect of
these revisions is to facilitate the
uniformity to be estahlished by 29 CFR
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Part 18 and to harmonize the provisions
of Parts 500 and 18.

Noted below are specific comments on
sections 500.215 and 500.262, which have
been retained.

Section 500.215 Change of address.

The comment of one State agency that
“requiring Farm Labor Contractors to
notify the Employment Standards
Administration of any address change
within 30 days is counterproductive” is
noted; however the statute specifically
mandates this, States can still require
that changes of address be sent to them
if required by State law because Section
521 of the Act clearly indicates that
compliance with MSPA does not excuse
noncompliance with appropriate State
law or regulation.

Section 500.262 Decision and order of
administrative law judge.

Several commenters objected to the
provision that the ALJ not render
determinations on the legality of a
regulatory provision or the
constitutionality of a statutory
provision. No change was made because
the ALJ is an agent of the Secretary and
is bound to carry out his regulations.

Section 500.262 and 500.263
Amendment relating to the Equal
Access to Justice Act.

Effective December 29, 1981, the
Department issued final rules for
implementing the Equal Access to
Justice Act (5 U.S.C. 504, Pub. L. No. 96-
481, section 203(a)(1)). Those
regulations, codified at 29 CFR Part 186,
identify at § 16.104 the proceedings
which are subject to the Equal Access to
Justice Act. Section 16.104(a)(2) of those
regulations lists the proceedings
involving the Employment Standards
Administration which were found to be
subject to the Equal Access to Justice
Act. MSPA, enacted subsequent o the
promulgation of those regulations, is not
included thereunder. The proceedings
identified in § 16.104(a) exclude from
toverage “Proceedings to grant or renew
licenses™ and include “proceedings to
modify, suspend or revoke licenses.

' * *if they are otherwise adversary
adjudications.” In addition, proceedings
listed in § 16.104{a)(2) (i) and (iv) include
‘civil money penalties” under FLSA and
the FLCRA. As MSPA was enacted to
replace FLCRA, and repealed FLCRA,
the Department, in accordance with the
staled legislative intent of MSPA, has
determined that it will treat
administrative proceedings under MSPA
as it treated such proceedings under
FLCRA. Accordingly, for the purposes of
the Equal Access to Justice Act, MSPA

adversary adjudications in proceedings
involving the refusal to issue or to renew
MSPA certificates of registration will
not be subject to the Equal Access to
Justice Act, while such proceedings
involving modification, suspension and
revocation of such certificates, and civil
money penalties will be subject to the
Equal Access to Justice Act. Conforming
language setting forth this determination
and providing for appropriate review by
the Secretary of determinations of
Administrative Law judges awarding
attorney fees and/or other litigation
expenses pursuant to the Equal Access
to Justice Act has been added in

§§ 500.262 and 500.263 of these
Regulations.

Appendix—Comments were received
on the documents and forms published
as an appendix to the regulations.

Poster—The current poster is believed
adequate. However, improvements will
be considered on the basis of experience
gathered.

WH-516—This is an optional form.
Therefore, any person wishing to add
further information may do so.

WH-521—The English version of the
form meets &ll statutory requirements;
the Spanish text is longer due to the
nature of the language.

Executive Order 12291; Regulatory
Flexibility Act

The Department has determined that
these regulations are not a major rule
under Executive Order 12291. These
regulations implement the MSPA, which
is designed to improve the delivery of
Federal protections for agricultural
workers and which adds no new types
of protections for these workers. Rather,
the Act and these regulations streamline
procedures adopted under the FLCRA
and reduce certain burdens imposed on
agricultural employers and associations
under FLCRA. For this reason, the
Department believes that the regulations
will result in some lower cost to the
agricultural sector of the economy.
However, the Department believes it
unlikely that their overall economic
impact will be significant. Consequently,
the Department certifies, under the
Regulatory Flexibility Act, that the rule
will not have a significant economic
impact on a substantial number of small
entities.

Paperwork Reduction Act

Information collection requirements
contained in this regulation (§ 500.1(i))
have been approved by the Office of
Managemént and Budget under the
provisions of the Paperwork Reduction
Act of 1980 (Pub. L. 96-511) and have
been assigned the following control
numbers 1215-0038 (WH-510), 1215-0037

(WH-512), 1215-0036 (WH-514, 514a).
1215-0145 (WH-516), 1215-0146 (WH-
521), 1215-0148 (WH-501, 501a), 1215~
0091 (WH-509).

Appendix

Appendix A—Migrant and Seasonal
Agricultural Worker Protection Act
Poster, WH-1376.

Appendix B—Worker Information,
WH-5186,

Appendix C—Housing Terms and
Conditions, WH-521.

Appendix D—Wage Statement, WH-
501, 501a (English, Spanish).

List of Subjects in 29 CFR Part 500

Administrative practice and
procedure, Agricultural associations,
Agricultural worker, Aliens, Carpooling,
Day-haul, Farmers, Farm labor
contractor, Health, Housing, Housing
standards, Immigration, Insurance,
Investigation, Migrant agricultural
workers, Migrant labor, Motor carriers,
Motor vehicle safety, Occupational
safety and health, Penalties, Reporting
requirements, Seasonal agricultural
workers, Transportation, Wages,
Manpower training programs, Labor,
Safety.

For the reasons set out in the preamble,
Chapter V of Title 29 of the Code of
Federal Regulations, Part 500, is revised
to read as set forth below.

Signed at Washinton, D.C. this 4th day of
August, 1963,
Raymond J. Donovan,
Secretary of Labor.
Robert B. Collyer,

Deputy Under Secretary for Employment
Standords.

William M. Otter,

Administrator, Wage and Hour Division,
Employment Standards Administration.

PART 500—MIGRANT AND SEASONAL
AGRICULTURAL WORKER
PROTECTION

Subpart A—General Provisions

Sec,

5000 Introduction.

500.1 Purpose and scope,

5002 Compliance with State laws and
regulations,

5003 Effective date of the Act; transition
period; repeal of the Farm Labor
Contractor Registration Act.

5004 Effect of prior judgments and final
orders obtained under the Farm Labor
Contractor Registration Act.

500.5 Filing of applications, notices and
documents.

5006 Acouracy of information, statements
and data.

500.7 Investigation authority of the
Secretary.
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Sec. Recruiling, Hiring and Providing Information  Sec.

500.8 Prohibition on intetference with to Migrant Agricultural Workers 500141 Concurrent actions.
Department of Labor officials. Sec. 500142 Representation of the Secretary.

5008 Discrimination prohibited. 50075 Disclosure of information. 500143 Civil money penalty assessment.

500.10 Waiver of rights prohibited. 500.144 Civil money penalties—payment

500.20 Definitions.
Applicability of the Act: Exemplions
500.30 Persons not subject to the Act.

Subpart B—Registration of Farm Labor
Contractors and Employees of Farm Labor
Contractors Engaged in Farm Labor
Contracting Activities

Registration Requiremeats: General

500.40 Registration in general.

50041 Farm labor contractor is responsible
for actions of his farm labor contractor
employee.

50042 Certificate of Registration to be
carried and exhibited.

50043 Effect of failure to produce
certificate,

Applications and Renowal of Farm Labor
Contractor and Farm Labor Contraclor
Employee Certificales

50044 Form of application.

500.45 Contents of application.

50046 Filing an application.

§500.47 Place for filing application.
Action on Application

50048 Issuance of certificate.

500.50 Duration of certificate.

500,51 Refusal to issue or to renew, or
suspension or revocation of certificate.

500.52 Right to hearing.

500.53 Nontransfer of certificate.

500.54 Change of address.

500,55 Changes to or amendments of
certificate authority. a

500.56 Replacement of Certificate of
Registration or Farm Labor Contractor
Employee Certificate.

Prohibition Against Employing llegal Aliens

50058 Prohibition against recruiting, hiring.
employing. or using an alien not lawfully
admitted for permanent residence or
nuthorized by Attorney General to
accept employment.

50059 Good faith reliance on documents.

Additional Obligations of Farm Labor

Contractors and Farm Labor Contractor

Employees

500.60 Farm labor contractors’ recruitment,
contractual and general abligations.

500.61 Farm labor contractors must comply
with all worker protections and all other
statutory provisions.

500,62 Obligations of & person holding a
valid Farm Labor Contractor Employee
Certificate of Registration.

Subpart C—Worker protections
General

500.70 Scope of worker protections.

500.71 Utilization of only registered farm
labor contractors.

500.72 Agreements with workers,

500.73 Required purchase of goods or
services solely from any person
prohibited.

Hiring and Providing Information to Seasonal
Agricultural Workers

500,78 Disclosure of information.

Employment Information Fumnished

50077 Accuracy of information furnished.
50078 Information in foreign language.

Wages and Payroll Standards

50080 Payroll records required.
500.81 Payment of wages when due.

Subpart D—Motor Vehicle Safety and
Insurance for Transportation of Migrant
and Seasonal Agricultural Workers,
Housing Safety and Health for Migrant
Workers

Motor Vehicle Safety

500,100 Vehicle safety obligations.

500.101 Promulgation and adoption of
vehicle standards.

500102 Applicability of vehicle safety
standards.

500103 Activities not subject to vehicle
safety standards.

500.104 Department of Labor standards for
passenger automobiles and station
wagons and transporation of seventy-
five miles or less.

500.105 DOT standards adopted by the
Secretary,

Insurance

500.120 Insurance policy or lisbility bond is
required for each vehicle used to
transport any migrant or seasonal
agricultural worker.

§500.121 Coverage and level of insurance
required.

500122 Adjustments in insurance
requirements when workers'
compensation coverage is provided
under State law.

500.123 Property damage insurance

vired.

500124 Liability bond in lieu of insurance
policy.

500125 Quulifications and eligibility of
insurance carriers.

500126 Duration of insurance of liability
bond.

500.127 Limitations on cancellation of
insurance or liability bond of registered
furm labor contractors.

500128 Cancellation of insurance policy or
liability bond not relief from insurance
requirements.

Housing Safety and Health

500130 Application and scope of safety and
health requirements.

500.131 Exclusion from housing safety and
health requirements.

500.132 Applicable Federal standards: ETA
and OSHA housing standards.

500.133 Substantive Federal and State
safety and health standards defined.

500.13¢ Compliance with State standards.

500.135 Certificate of housing inspection.

Subpart E—Enforcement
500.140 Ceneral.

and collection.
500145 Registration determinations.
500146 Continuation of matters involving
violations of FLCRA.
Agreements With Federal and State Agencies

500,155 Authority,

500.156 Scope of agreements with Federal
agencies.

500157 Scope of agreements with State
ugencies.

500.158 Functions delegatable.

500159 Submission of plan,

500.160 Approved State plans.

500161 Audits.

500.162 Reports.

Central Public Registry

500.170 Establishment of registry.

Subpart F—Administrative Proceedings

General

500.200 Establishment of procedures and
rules of practice.

500.201  Applicability of procedures and
rules.

Procedures Relating to Hearing

500.210 Wrilten notice of determination
required.

500.211 Contents of notice.

500.212 Request for hearing.

Procedures Relating to Substituted Service

500.215 Change of address.

500.216 Substituted service.

500.217 Responsibility of Secretary for
service.

Rules of Practica

500220 General
500.221 Commencement of proceeding.
500222 Designation of record.

500223 Caption of proceeding.

Referral for Hearing
500.224 Referral to Administrative Law

Judge.
500.225 Notice of docketing.
500226 Service upon attorneys for the
Department of Labor—number of copies
Procedures Before Administrative Law Judge
500.231 Appearances; representation of the
Department of Labor.
500.232 Consent findings and order.

Post-Hearing Procedures

500.262 Decision and order of
Administrative Law judge.

Modification or Vacation of Order of
Administrative Law Judge

500.283 Authority of the Secretary.

500.264 Implementation by the Secretary.

500.265 Responsibility of the Office of
Administrative Law Judge. ;

500266 Additional information, if required.

500.267 Final decision of the Secretary.

500.268 Stay pending decision of the
Secretary.
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Record

Soc

500.270 Retention of official record.

500.271 Certification of official record.
Authority: Pub. L. 97-470, 98 Stal. 2563 (20

US.C. 1801-1872); Secretary’s Order No. 5-83,

44 FR 15352; and Employment Standards
Order No. 83-1, 48 FR 15352,

Subpart A—General Provisions
§500.0 Introduction.

The Migrant and Seasonal
Agricultural Worker Protection Act
(MSPA), hereinafter referred to as
MSPA or the Act, repeals and replaces
the Farm Labor Contractor Registration
Act of 1963, as amended, hereinafter
referred to as FLCRA or the Farm Labor
Contractor Registration Act. Prior
judgments and final orders obtained
under FLCRA continue in effect as
stated in § 5004,

$500.1 Purpose and scope.

(1) Congress stated, in enacting the
Migrant and Seasonal Agricultural
Worker Protection Act that “[I]t is the
purpose of this Act to remove the
restraints on commerce caused by
sctivities detrimental to migrant and
seasonal agricultural workers; to require
farm labor contractors to register under
this Act; and to assure necessary
protections for migrant and seasonal
agricultural workers, agricultural
sssociations, and agricultural
employers.” It authorized the Secretary
to issue such rules and regulations as
are necessary to carry out the Act
tonsistent with the requirements of
Chapter 5 of Title 5, United States Code.

(b) These regulations implement this
purpose and policy. The regulations
contained in this part are issued in
accordance with section 511 of the Act
and establish the rules and regulations
necessary lo carry out the Act.

(c] Any farm labor contractor, as
defined in the Act, is required to obtain
a Certificate of Registration issued
pursuant to the Act from the Department
of l:ahur or from a State agency
duthorized to issue such certificates on
behalf of the Department of Labor. Such
& tarm labor contractor must ensure that
any individual whom he employs to
perform any farm labor contracting
aclivities also obtains a Certificate of
Registration. The farm labor contractor
Is responsible, as well, for any violation
of the Act or these regulations by any
SIAI.'h‘ employee whether or not the
employee oblaing a certificate. In
addition to registering, farm labor
Contractors must comply with all other
applicable provisions of the Act when
they recruit, solicit, hire, employ. furnish
Or transport migrant or seasonal
agricultural workers or, in the case of

migrant agricultural workers, provide
housing.

(d) Agricultural employers and
agricultural associations which are
subject to the Act must comply with all
of the worker protections which are
applicable under the Act to migrant or
seasonal agricultural workers whom
they recruit, solicit, hire, emplay,
furnish, or transport migrant or seasonal
agricultural workers or, in the case of
migrant agricultural workers, provide
housing. The obligations will vary,
depending on the types of activities
affecting migrant or seasonal
agricultural workers. Agricultural
employers and agricultural associations
and their employees need not obtain
Certificates of Registration in order to
engage in these activities, even if the
workers they obtain are utilized by
other persons or on the premises of
another.

(e) The Act empowers the Secretary of
Labor to enforce the Act, conduct
investigations, issue subpenas and, in
the case of designated violations of the
Act, impose sanctions. As provided in
the Act, the Secretary is empowered,
among other things, to impose an
assessment and to collect a civil money
penalty of not more than $1,000 for each
violation, to seek a temporary or
permanent restraining order in a United
States District Court, and to seek the
imposition of criminal penalties on
persons who willfully and knowingly
violate the Act or any regulation under
the Act. In accordance with the Act and
with these regulations, the Secretary
may refuse to issue or to renew, or may
suspend or revoke a certificate of
registration issued to a farm labor
contractor or to a person who engages in
farm labor contracting as an employee
of a farm labor contractor,

(f) The facilities and services of the
U.S. Employment Service, including
State agencies, authorized by the
Wagner-Peyser Act may be denied to
any person found by a final :
determination by an appropriate
enforcement agency to gave violated
any employment-related laws including
MSPA when notification of this final
determination has been provided to the
Job Service by that enforcement agency.
See 20 CFR 658.501(a)(4). The facilities
and services of the U.S. Employment
Service shall be restored immediately
upon compliance with 20 CFR
658.502(a)(4).

(g) Subparts A through E set forth the
substantive regulations relating to farm
labor contractors, agricultural employers
and agricultural associations. These
subparts cover the applicability of the
Act, registration requirements
applicable to farm labor contractors, the

obligations of persons who hold
Certificates of Registration, the worker
protections which must be complied
with by all who are subject to the Act,
and the enforcement authority of the
Secretary.

(h) Subpart F sets forth the rules of
practice for administrative hearings
relating to actions involving Certificates
of Registration. It also outlines the
procedure to be followed for filing a
challenge to a proposed administrative
action relating to violations and
summarizes the methods provided for
collection and recovery of a civil money
penalty.

{i)(1) The Act requires that farm labor
contractors obtain a cextificate of
registration from the Department of
Labor prior to engaging in farm labor
contracting activities. The Act also
requires registration by individuals who
will perform farm labor contracting
activities for a farm labor contractor,
Form WH-510 and WH-512 are the
applications used to obtain Farm Labor
Contractor and Farm Labor Contractor
Employee Certificates of Registration,
These forms have been approved by the
Office of Management and Budget
(OMB) under control numbers 1215-0038
(WH-510) and 1215-0037 (WH-512).
Forms WH-514 and WH-514a are used
when applying for transportation
authorization to furnish proof of
compliance with vehicle safety
requirements. These forms have been
jointly cleared by OMB under control
number 1215-0036.

(2) The Act further requires disclosure
to migrant and seasonal agricultural
workers regarding wages, hours and
other working conditions and housing
when provided to migrant workers. The
Depariment of Labor has developed
optional forms for use in making the
required disclosure. OMB has approved
the following: Worker Information (WH-
516) 1215-0145 and Housing Terms and
Conditions (WH-521) 1215-0146.

(3) The Act also requires that farm
labor contractors, agricultural employers
and agricultural associations make,
keep, preserve and disclose certain
payroll records. Forms WH-501 and
WH-501a (Spanish version) are
provided to assist in carrying out this
requirement. In addition, farm labor
contractors who are applying for
housing authorization must submit
information which identifies the housing
to be used along with proof of
compliance with housing safety and
health requirements. There has been no
form developed for this purpose. The
Act further requires disclosure by the
insurance industry of certain
information pertaining to cancellation of
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vehicle liability insurance policies. The
requirements concerning recordkeeping,
housing and insurance have been
cleared by OMB under control number
1215-0148.

{4) The act provides that no farm
Iabor contractor shall knowingly employ
or utilize the services of aliens not
lawfully admitted for permanent
residence or'who have not been
authorized by the Attorney General to
accept employment. Form WH-509 is an
optional form which may be used to self-
certify that the applicant is a citizen of
the U.S. This form has been cleared by
OMB under control number 1215-0091.
(See § 500.59(a)(11)).

§500.2 Compliance with State laws and
reguiations.

The Act and these regulations are
intended to supplement State law;
compliance with the Act or these
regulations shall not excuse any
individual from compliance with
appropriate State law or regulation.

§500.3 Effective date of the Act;
transition period; repeal of the Farm Labor
Contractor Registration Act,

(a) The provisions of the Migrant and
Seasonal Agricultural Worker Protection
Act are effective on April 14, 1983, and
are codified in 29 U.S.C. 1801 ! seq.

(b) The Migrant and Seasonal
Agricultural Worker Protection Act
repeals the Farm Labor Contractor
Registration Act of 1963, as amended, (7
U.S.C. 2041, et seq.). effective April 14,
1983,

{c) Violations of the Farm Labor
Contractor Registration Act occurring
prior to April 14, 1983, may be pursued
(l;y the Department of Labor after that

ale.

§500.4 Effect of prior judgments and final
orders obtained under the Farm Labor
Contractor Registration Act.

The Secretary may refuse to issue or
to renew, or may suspend or revoke, a
Certificate of Registration under the Act,
if the applicant or holder has failed to
pay any court judgment obtained by the
Secretary or any other person under the
Farm Labor Contractor Registration Act,
or has failed to comply with any final
order issued by the Secretary under the
Farm Labor Contractor Registration Act.
The Secretary may deny a Certificate of
Registration under the Act to any farm
labor contractor who has a judgment
outstanding against him, or is subject to
a final order assessing a civil money
penalty which has not been paid.

§ 500.5 Filing of applications, notices and
documents.

Unless otherwise prescribed herein,
all applications, notices and other

documents required or permitted to be
filed by these regulations shall be filed
in accordance with the provisions of
Subpart F of the regulations.

§500.6 Accuracy of information,
statements and data.

Information, stalements and data
submitled in compliance with provisions
of the Act or these regulations are
subject to Title 18, section 1001, of the
United States Code, which provides:

Section 1001.
Senerally.

Whoever, in any matter within the
jurisdiction of any department or agency of
the United States knowingly and willfully
falsifies, conceals or covers up by any trick,
scheme, or device a material fact, or makes
uny false, fictitious or fraudulent statements
or representations, or makes or uses any false
writing or document knowing the same to
contain any false, fictitious or fraudulent
statement or entry, shall be fined not more
than $10,000 or imprisoned not more than five
years, or both,

§500.7 Investigation authority of the
Secretary.

(a) The Secretary, either pursuant to a
complaint or otherwise, shall, as may be
appropriate, investigate and, in
connection therewith, enter and inspect
such places (including housing and
vehicles) and such records (and make
transcriptions thereof], question such
persons and gather such information as
he deems necessary to determine
compliance with the Act, or these
regulations.

(b) The Secretary may issue subpenas
requiring the attendance and testimony
of witnesses or the production of any
evidence in connection with such
investigations. The Secretary may
administer oaths, examine witnesses,
and receive evidence. For the purpose of
any hearing or investigation provided
for in the Act, the Authority contained in
sections 9 and 10 of the Federal Trade
Commission Act (15 U.S.C. 49, 50),
relating to the attendance of witnesses
and the production of books, papers,
and documents, shall be available to the
Secretary. The Secretary shall conduct
investigations in @ manner which
protects the confidentiality of any
complainant or other party who
provides information to the Secretary in
good faith.

(c) Any person may report a violation
of the Act or these regulations to the
Secretary by advising any local office of
the Employment Service of the various
States, or any office of the Wage and
Hour Division, Employment Standards
Administration, U.S. Department of
Labor, or any other authorized
representative of the Administrator. The
office or person receiving such a report

Statements or entries

shall refer it to the appropriate office of
the Wage and Hour Division,
Employment Standards Administration
for the region or area in which the
reported violation is alleged to have
occurred.

(d) In case of disobedience to a
subpena, the Secretary may invoke the
aid of a United States District Court
which is authorized to issue an order
requiring the person 1o obey such
subpena.

§500.8 Prohibition on interference with
Department of Labor officials.

It is a violation of section 512(c) of the
Act for any person to unlawfully resist,
oppose, impede, intimidate, or interfere
with any official of the Department of
Labor assigned to perform an
investigation, inspection, or law
enforcement function pursuant to the
Act during the performance of such
duties. (Other Federal statutes which
prohibit persons from interfering with a
Federal officer in the course of official
duties are found at 18 U.S.C. 111 and 18
U.S.C.1114)

§500.9 Discrimination prohibited.

{a) Itis a violation of the Act for any °
person to intimidate, threaten, restrain,
coerce, blacklist, discharge, or in any
manner discriminate against any
migrant or seasonal agricultural worker
because such worker has, with just
cause:

(1) Filed a complaint with reference to
the Act with the Secretary of Labor; or

(2) Institufed or caused to be
instituted any proceeding under or
related to the Act; or

(3) Testified or is about to testify in
any proceeding under or related to the
Act; or

(4) Exercised or asserted on behalf of
himself or others any right or protection
afforded by the Act.

(b) A migrant or seasonal agrigulturz!
worker who believes, with just cause,
that he has been discriminated against
by any person in violation of this section
may, no later than 180 days after such
violation occurs, file a complaint with
the Secretary alleging such
discrimination.

§500.10 Walver of rights prohibited.

Any agreement by an employee
purporting to waive or modify any rights
inuring to said person under the Act or
these regulations shall be void as
contrary to public policy, except that a
waiver or modification of rights or
obligations hereunder in favor of the
Secretary shall be valid for purposes of
enforcement of the provisions of the Act
or these regulations. This does not
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prevent agreements to setlle private
litigation,

§500.20 Definitions.

For purposes of this part:

(a) "Administrator” means the
Administrator of the Wage and Hour
Division, Employment Standards
Administration, United States
Department of Labor, and such
sutharized representatives as may be
designated by the Administrator to
perform any of the functions of the
Administrator under this part.

(b) "Administrative Law Judge”
means a person appointed as provided
in Title 5 U.S.C. and qualified to preside
ot hearings under § U,S.C. 557. “Chief
Administrative Law Judge" means the
Chief Administrative Law Judge, United
States Department of Labor,
Washington, D.C. 20210.

(c) “Agricultural association” means
any nonprofit or cooperative association
of farmers, growers, or ranchers,
incorporated or qualified under
applicable State law, which recruits,
solicits, hires, employs, furnishes, or
transports any migran! or seasonal
agricultural worker.

(d) “Agricultural employer” means
any person who owns or operates a
farm, ranch; processing establishment,
cannery, gin, packing shed or nursery, or
who produces or conditions seed, and
who either recruits, solicits, hires,
employs, furnishes, or transports any
migrant or seasonal agricultural worker.
"Produces seed” means the planting,
cultivation, growing and harvesting of
seeds of agricultural or horticultural
commodities. “Conditions seed” means
the in-plant work done after seed
production including the drying and
aerating of seed.

(e) “Agricultural employment’ means
employment in any service or activity
included within the provisions of section
311) of thie Fair Labor Standards Act of
1938 (29 U.S.C. 203(f)), or section 3121(g)
of the Internal Revenue Code of 1954 (26
US.C. 3121(g)), and the handling,
planting, drying, packing, packaging,
Processing, freezing, or grading prior to
delivery for storage of any agricuitural
ot horticultural commodity in its
unmanufactured state.
~ (f) "Convicted” means that a final
ludgment of guilty has been rendered by
a court of competent jurisdiction from
which no opportunity for appeal
remains.

(2) “Day-haul operation” means the
#ssembly of workers at a pick-up point
Waiting to be hired and employed,
iransportation of such workers to
agricultural employment, and the return
of such workers 10 a drop-off point on
the same day. This term does not

include transportation provided by an
employer for individuals who are
already employees at the time they are
picked up nor does it include carpooling
arrangements by such employees which
are not specifically directed or
requested by the employer, farm labor
contractor or agent thereof.

(h){1) The term “employ" has the
meaning given such term under section
3(g) of the Fair Labor Standards Act of
1938 (28 U.S.C. 203(g)) for the purposes
of implementing the requirements of that
Act. As so defined, “employ” includes to
suffer or permit to work.

(2) The term “‘employer" is given its
meaning as found in the Fair Labor
Standards Act. "Employer"” under
Section 3(d) of that Act includes any
person acting directly or indirectly in the
interest of an employer in relation to an
employee.

(3) The term "employee" is also given
its meaning as found in the Fair Labor
Standards Act. “Employee"” under
Section 3(e) of that Act means any
individual employed by an employer.

(4) The definition of the term
“employ" includes the “joint
employment" principles applicable
under the Fair Labor Standards Act.
“Joint employment" under the Fair
Labor Standards Act is “joint
employment” under the MSPA.

(i) The term “joint employment”
means a condition in which a single
individual stands in the relation of an
employee to two or more persons at the
same time. A determination of whether
the employment is to be considered joint
employment depends upon all the facts
in the particular case. If the facts
establish that two or more persons are
completely disassociated with respect to
the employment of a particular
employee, a "joint employment”
situation does not exist.

(ii) Questions will often arise under
the Act as to whether individuals
employed by a farm labor contractor are
also jointly employed by another person
engaged in agriculture (including any
person defined in the Act as an
agricultural employer or an agricultural
association). Such jaint employment
relationships are common in agriculture
and have often been addressed by the
Federal courts. See Hodgson v. Okada,
472 F, 2d 965, Hodgson v. Griffin and
Brand. 471 F. 2d 235, Mitchell v.
Hertzke, 234 F. 2d 183, United States v.
Rosenwasser, 323 U.S. 3680, Rutherford
Food Corporation v. McComb, 331 U.S.
722, 67 S. Ct. 1473, Real v. Driscoll
Strawberry Associates, Inc., 603 F. 2d
748, Mednick v. Albert Enterprises, Inc..
508 F. 2d 297, and Usery v. Pilgrim -
Equipment Company. Inc., 527 F. 2d
1308. In determining whether such a

joint employment relation exists the
courts have cited the broad definition of
“employ” in the Fair Labor Standards
Act which “includes to suffer or permit
to work". The factors considered
significant by the courts in these cases
and to be used as guidance by the
Secretary, include, but are not limited to,
the following:

(A) The nature and degree of contro
of the workers; ;

(B) The degree of supervision, direct
or indirect, of the work:

(C) The power to determine the pay
rates or the methods of payment of the
workers:

(D) The right, directly or indirectly, to
hire, fire, or modify the employment
conditions of the workers;

(E) Preparation of payroll and the
payment of wages.

(i) “Farm laBor contracting activity”
means recruiting, soliciting, hiring,
employing, furnishing, or transporting
any migrant or seasonal agricultural
worker.

(j) “Farm labor contractor” means any
person—other than an agricultural
employer, an agricultural association. or
an employee of an agricultural employer
or agricultural association—who, for
any money or other valuable
consideration paid or promised to be
paid, performs any farm labor
contracting activity.

(k) "Farm Labor Contractor Certificate
of Registration” or “Certificate of
Registration” means the certificate
issued by the Administrator which
permits a farm labor contractor to
engage in farm labor contracting
activities.

(1) “Farm labor contractor employee”
who is required to obtain a Cerlificate of
Registration as an employee of'a farm
labor contractor means a person who
performs farm labor contracting activity
solely on behalf of a farm labor
contractor holding a valid Certificate of
Registration and is not an independent
farm labor contractor who would be
required to register under the Act in his
own right,

{m) “Farm Labor Contractor Employee
Certificate” or “Farm Labor Contractor
Employee Certificate of Registration” or
“"Employee Certificate™ means the
certificate issued by the Administrator
to an employee of a farm labor
contractor authorizing the performance
of farm labor contracting activities
solely on behaif of such farm labor
contractor and not as an independent
farm labor contractor who would be
required to register in his own right.

{n) “lllegal alien" means any person
who is not lawfully admitted for
permanent residence in the United
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States or who has not been authorized
by the Attorney General to accept
employment in the United States.

(o) "Immediate family" includes only:

(1) A spouse;

(2) Children, stepchildren, and foster
children;

(3) Parents, stepparents, and foster
parents; and

(4) Brothers and sisters,

(p) "Migrant agricultural worker"
means an individual who is employed in
agricultural employment of & seasonal
or other temporary nature, and who is
required to be absent overnight from his
permanent place of residence.

(1) “Migrant agricultural worker" does
nol include: .

(i) Any immediate family member of
an agricultural employer or a farm labor
contractor; or

(ii) Any temporary nonimmigrant
alien who is authorized to work in
agricultural employment in the United
States under sections 101(a)(15)(H)(ii)
and 214{c) of the Immigration and
Nationality Act.

(2) “Permanent place of residence"”,
with respect to an individual, means a
domicile or permanent home, Permanent
place of residence does not include
seasonal or temporary housing such as a
labor camp. The term “permanent place
of residence" for any nonimmigrant
alien is that individual’s country of
origin.

(q) “Person" means any individual,
partnership, association, joint stock
company, trust, cooperative, or
corporation.

(r) “Seasonal agricultural worker"
means an individual who is employed in
agricultural employment of a seasonal
or other temporary nature and is not
required to be absent overnight from his
permanent place of residence:

(1) When employed on a farm or
ranch performing field work related to
planting, cultivating, or harvesting
operalions; or

(2) When employed in canning,
packing, ginning, seed conditioning or
related research, or processing
operations, and transported, or caused
to be transported, to or from the place of
employment by means of a day-haul
operation.

(i) "Seasonal agricultural worker"
does not include:

{A) any migrant agricultural worker;
(B) any immediate family member of
an agricultural employer or a farm labor

contractor; or

(C) any temporary nonimmigrant alien
who is authorized to work in agricultural
employment in the United States under
sections 101(a)(15)(H)(ii) and 214(c) of
the Immigration and Nationality Act.

(if) “Field work related to planting,
cultivating or harvesting operations™
includes all farming operations on a
farm or ranch which are normally
required to plant, harvest or produce
agricultural or horticultural
commodities, including the production of
a commodity which normally occurs in
the fields of a farm or ranch as opposed
to those activities which generally occur
in a processing plant or packing shed. A
worker engaged in the placing of
commodities in a container in the field
and on-field loading of trucks and
similar transports is included. Nursery,
mushroom and similar workers engaged
in activities in connection with planting,
cultivating or harvesting operations are
intended to be covered. An individual
operating a machine, such as a picker, or
tractor is not included when performing
such activity.

(iii) “"On a seasonal or other
temporary basis" means:

(A) Labor is performed on a seasonal
basis where, ordinarily, the employment
pertains to or is of the kind exclusively
performed at certain seasons or periods
of the year and which, from its nature,
may not be continuous or carried on
throughout the year. A worker who
moves from one seasonal activity to
another, while employed in agriculture
or performing agricultural labor, is
employed on a seasonal basis even
though he may continue to be employed
during a major portion of the year.

{B) A worker is employed on “other
temporary basis" where he is employed
for a limited time only or his
performance is contemplated for a
particular piece of work, usually of short
duration. Generally, employment, which
is contemplated to continue indefinitely,
is not temporary,

{iv) “On a seasonal or other
temporary basis” does not include the
employment of any foreman or other
supervisory employee who is employed
by a specific agricultural employer or
agricultural association essentially on a
year round basis,

(v) “On a seasonal or other temporary
basis" does not include the employment
of any worker who is living at his
permanent place of residence, when that
worker is employed by a specific
agricultural employer or agricultural
association on essentially a year round
basis to perform a variety of tasks for
his employer and is not primarily
employed to do field work.

(s) “Secretary” means the Secretary of
Labor or the Secretary's authorized
representative,

(1)(1) “Solicitor of Labor” means the
Solicitor, United States Department of
Labor, and includes attorneys
designated by the Solicitor to perform

functions of the Solicitor under these
regulations.

(2) “Associate Solicitor for Fair Labor
Standards" means the Associate
Solizitor, who, among other duties, is in
charge of litigation for the Migrant and
Seasonal Agricultural Worker Protection
Act (MSPA), Office of the Solicitor, U.S.
Department of Labor, Washington, D.C
20210.

(3) “Regional Solicitors' means the
attorneys in charge of the various
regional offices of the Office of the
Solicitor,

(u) "State” means any of the States of
the United States, the District of
Columbia, the Virgin Islands, the
Commonwealth of Puerto Rico, and
Guam, “State agency" means a State
agency vested with all powers
necessary to cooperate with the U.S,
Department of Labor for purposes of
entering into agreements to carry ou! the
Act as provided in section 513 thereof

(v) “Temporary nonimmigrant alien”
means & person who has a residence in
a foreign country which he does not
intend to abandon and who comes
temporarily to the United States, with
approval of the Attorney General, to
perform temporary service or labor.

(w) The “Wagner-Peyser Act" is the
Act of June 8, 1933 (48 Stat. 113; codified
in 20 US.C. 49 el seq.), providing, inter
alia, for the establishment of the U.S.
Employment Service. “"Employment
Service of the various States"” means s
State agency vested with all powers
necessary to cooperate with the U.S.
Employment Service under the Wagner-
Peyser Act.

Applicability of the Act: Exemptions

§500.30 Persons not subject to the Act.

(a) Family business exemption. Any
individual who engages in & farm labor
contracting activity on behalf of a farm.
processing establishment, seed
conditioning establishment, cannery,
gin, packing shed, or nursery, which is
owned or operated exclusively by such
individual or an immediate family
member of such individual, if such
activities are performed only for such
operation and exclusively by such
individual or an immediate family
member, but without regard to whether
such individual has incorporated or
otherwise organized for business
purposes.

(b) Small business exemption. Any
person, other than a farm labor
contractor, for whom the man-days
exemption for agricultural labor
provided under section 13{a)(6)(A) of the
Fair Labor Standards Act of 1938 (29
U.S.C. 213(a)(6)(A)) is applicable. That
exemption applies to an agricultural
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employer who did not, during any
calendar quarter of the preceding
calendar year, use more man-days of
agricultural labor than the limit
specified under that statute.

(1) Currently the limit for exemption is
500 man-days.

(2) A “man-day" means any day
during which an employee performs
agricultural labor for not less than one
(1) hour. Agricultural labor performed by
an employer’'s parent, spouse, child, or
other member of his immediate family,
Le. step-children, foster children, step-
parents and fosler parents, brothers, and
sisters is not counted as man-days.

(3) The man-days of agricultural labor
rendered in a joint employment
relationship are counted toward the
man-days of such labor of each
employer for purposes of the man-day
test of this exemption.

(c) Common carriers. Any common
carrier which would be a farm labor
contractor solely because the carrier is
engaged in the farm labor contracting
activity of transporting any migrant or
seasonal agricultural worker. A
‘common carrier’ by motor vehicle is
one which holds itself out to the general
public to engage in transportation of
passengers for hire, whether over
regular or irregular routes, and which
holds a valid certificate of authorization
for such purposes from an appropriate
local, State or Federal agency.

(d) Labor organizations. Any labor
orgznization, as defined in section 2(5)
of the Labor Management Relations Act
(28 U.S.C. 152(5)) (without regard to the
exclusion of agricultural employees in
that Act) or as defined under applicable
State labor relations law.

(e} Nonprofit charitable
organizations. Any nonprofit charitable
urganization or public or private
nonprofit educational institution.

(T} Local short-term contracting
aclivity. Any person who engages in any
farm labor contracting activity solely
Within a twenty-five mile intrastate
radius of such person's permanent place
of residenice and for not more than
thirteen weeks per year.

(1) “Twenty-five mile intrastate
radius” as used in section 4(a)(3)(D) of
the Act means that engagement in a
farm labor contracting activity may not
%0 beyond a twenty-five mile intrastate
geographical radius: Once this limit is
'fanscended, the exemption no longer
ipplies and the person becomes subject
0 the requirements of the Act. If, for
txample, a person or his employee
solicits workers from a distance greater
than twenty-five miles from his
Permanent residence or from across a
State line, then the person has engaged
'n'a named activity outside of the

permitted scope of the exemption, and is
subject to the requirements of the Act. A
person who uses lines of communication
(such as U.S. Mail, telephone, or
advertising) to recruit, solicit, hire, or
furnish workers over a distance greater
than twenty-five miles from his
permanent residence or from across a
State line for agricultural employment is
also engaged in a named activity
beyond the specified limit of the
exemption and is subject to the Act. In
the case of a corporation its permanent
place of residence for these purposes
shall be a single designated location.

(2) “For not more than thirteen weeks
per year" as used in section 4{a)(3)(D) of
the Act means that farm labor
contracting activities may not be
engaged in for more than thirteen weeks
in a year. This does not mean, however,
that persons who engage in intrastate
and short-range farm labor contracting
activities are exempt for the first
thirteen weeks of their farm labor
contracting activities each year. The
number of weeks of contracting activity
during the prior year is also.a factor.
When the limit of weeks for the
exemption is exceeded in a calendar
year, the person is subject immediately
to the Act and is also presumed subject
to the Act in the next calendar year,
unless it can be shown that the tests of
section 4(a)(3)(D) are met.

(g) Custorn combine. Any custom
combine, hay harvesting, or sheep
shearing operation. “Custom combine,
hay harvesting, and sheep shearing
operation” means the agricultural
services and activities involved in
combining grain, harvesting hay and
shearing sheep which are provided to a
farmer on a contract basis by a person
who provides the necessary equipment
and labor and who specializes on
providing such services and activities,

(h) Custom poultry operations. Any
custom poultry harvesting: breeding,
debeaking, desexing, or health service
operation, provided the employees of
the operation are not regularly required
to be away from their permanent place
of residence other than during their
normal working hours.

(i) Seed production exemption. (1)
Any person whose principal occupation
or business is not agricultural
employment, when supplying full-time
students or other individuals whose
principal occupation is not agricultural
employment to detassel, rogue, or
otherwise engage in the production of
seed and to engage in related and
incidental agricultural employment,
unless such full-time students or other
individuals are required to be away
from their permanent place of residence
overnight or there are individuals under

eighteen years of age who are providing
transportation on behalf of such person.

(2) Any person to the extent he is
supplied with students or other
individuals for agricultural employment
in accordance with paragraph (i){1) of
this section by & person who is exempt!
thereunder.

(1) Shade grown tobacco. (1) Any
person whose principal occupation or
business is not agricultural employment,
when supplying full-time students or
other individuals whose principal
occupalion is not agricultural
employment to string or harvest shade
grown tobacco and to engage in related
and incidental agricultural employment,
unless there are individuals under
eighteen years of age who are providing
transportation on behalf of such person.

(2) Any person to the extent he is
supplied with students or other
individuals for agricultural employment
is accordance with paragraph (j)(1) of
this section by a person who is exempt
thereunder.

(k) Employees of exempt employers.
Any employee of any person described
in paragraphs (c) through (j) of this
section when performing farm labor
contracting activities within the scope of
such exemptions and exclusively for
such person.

Subpart B—Registration of Farm
Labor Contractors and Employees of
Farm Labor Contractors Engaged in
Farm Labor Contracting Activities

Registration Requirements; General
§ 500.40 Registration In general.

Any person who desires to engage in
any activity as a farm labor contractor,
as defined in the Act and these
regulations, and is nol exempdt, is
required first to obtain a Certificate of
Registration authorizing each such
activily. Any employee of a registered
farm labor contractor who performs
farm labor contracting activities solely
on behalf of such contractor, and who is
not an independent contractor, mus!
obtain a Farm Labor Contractor
Employee Certificate of Registration
authorizing each such activity, The
employee's certificate must show the
name of the farm labor contractor for
whom the activities are to be performed.
The contractor whose name appears on
the employee's certificate must hold a
valid Certificate of Registration covering
the entire period shown on the
employee’s certificate,
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§500.41 Farm labor contractor Is
responsible for actions of his farm labor
contractor employee.

(a) A farm labor contractor is
responsible for assuring that every
employee who is performing farm labor
contracting activities on behalf of such
contractor has obtained either a Farm
Labor Contractor Employee Certificate
of Registration or a Certificate of
Registration as an independent farm
labor contractor, as required by the Act
and these regulations, prior to such
employee's engagement in any activity
enumerated in section 3(6) of the Act. A
farm labor contractor who utilizes the
services of another farm labor
contractor who is not his employee must
also comply with the provisions of
§ 500.71. The farm labor contractor is
responsible for any violations of the Act
or these regulations committed by his
employee, whether or not the employee
has registered as required by the Act.

(b) A Farm Labor Contractor
Employee Certificate of Registration is
valid only during the period in which the
holder is an employee of the registered
farm labor contractor named on the
Farm Labor Contractor Employee
Certificate. If prior to the expiration of
the Employee Certificate, the holder,
through a change in employment, should
become an employee of a different
registered farm labor contractor, a
replacement Employee Certificate which
names the new employer may be
obtained by submitting to the regional
office that issued the original employee
certificate or to any regional office of
the Wage and Hour Division,
Employment Standards Administration,
a written statement that includes the
date of the change in employment status
and the name, the permanent place of
residence and certificate registration
number of the new employer. Any such
change should be reported immediately.

§500.42 Certificate of Registration to be
carried and exhibited.

Each registered farm labor contractor
and registered farm labor contractor
employee shall carry at all times while
engaging in farm labor contracting
activities, a Certificate of Registration or
a Farm Labor Contractor Employee
Certificate as appropriate and, upon
- request, shall exhibit that certificate to
representatives of the U.S. Department
of Labor and State Employment Service
Agencies and to all persons with whom
he intends to deal as a farm labor
contractor or farm labor contractor
employee.

§500.43 Effect of fallure to produce
certificate.

The facilities and the services
authorized by the Wagner-Peyser Act
shall be denied to any farm labor
contractor upon refusal or failure to
produce, when asked, a Certificate of
Registration. Services shall be provided
upon presentation of a valid Certificate
of Registration.

Applications and Renewal of Farm
Labor Contractor and Farm Labor
Contractor Employee Certificates

§500.44 Form of application.

An application for issuance or
renewal of a Farm Labor Contractor
Certificate of Registration or Farm Labor
Contractor Employee Certificate shall be
made on forms designated by the
Secretary.

§500.45 Contents of application.

The application shall set forth the
information required thereon which
shall include the following:

(a) A declaration, subscribed and
sworn to by the applicant, stating the
applicant’s permanent place of
residence, the farm labor contracting
activities for which the certificate is
requested, and the address to which
official documents should be mailed;

(b) A statement identifying each
vehicle to be used to transport any
migrant or seasonal agricultural worker
and, if the vehicle is or will be owned or
controlled by the applicant,
documentation showing that the
applicant for a Farm Labor Contractor
Certificate of Registration is in
compliance with the requirements of
section 401 of the Act with respect to
each such vehicle;

(¢) A statement identifying each
facility or real property to be used to
house any migrant agricultural worker
and, if the facility or real property is or
will be owned or controlled by the
applicant, documentation showing that
the applicant for a Farm Labor
Contractor Certificate of Registration is
in compliance with section 203 of the
Act with respect to each such facility or
real property;

(d) A set of fingerprints of the
applicant on Form FD 258 as prescribed
by the U.S. Department of Justice;

(e) A declaration, subscribed and
sworn to by the applicant, consenting to
the designation by a court of the
Secretary as an agent available to
accept service of summons in any action
against the applicant, if the applicant
has left the jurisdiction in which the
action is commenced or otherwise has
become unavailable to accept service;
and

(f) Such other relevant information as
the Secretary may require.

§ 500.46 Filing an application.

Registration under the Act is required
whether or not licensing or registration
is required under State law.

§500.47 Place for filing application.

Application forms may be filed in any
State Emplayment Service Office or in
any office of the Wage and Hour
Division, 11.S. Department of Labor.

Action on Application

§ 500.48 Issuance of certificate.

The Administrator or authorized
representative shall:

[a) Review each application réeceived
and determine whether such application
is complete and properly executed;

(b) When appropriate, notify the
applicant in writing of any
incompleteness or error in the
application and return the application
for correction and completion;

(¢) Determine, after appropriate
investigation, whether the applicant has
complied with the requirements of the
Act and these regulations, and if
appropriate, issue a Certificate of
Registration or a Farm Labor Contractor
Employee Certificate of Registration
authorizing the performance of one or
more activities permitted under the Act;

{d) Authorize the activity of
transporting a migrant or seasonal
agricultural worker only upon receipt of
(1) a statement in the manner prescribed
by the Secretary identifying each vehicle
to be used, or caused to be used, by the
applicant for the transportation of any
migrant or seasonal agricultural worker
during the period for which registration
is sought; (2) written proof that every
such vehicle which is under the
applicant's ownership or control, is in
compliance with the vehicle safety
requirements of the Act and these
regulations; and (3) written proof that
every such vehicle is in compliance with
the insurance requirements of the Act
and these regulations;

(e) Authorize the activity of driving a
vehicle to transport a8 migrant or
seasonal agricultural worker only upon
receipt of (1) a doctor’s certificate on the
prescribed form, with an initial
application for a Certificate of
Registration or a Farm Labor Contractor
Employee Cértificate, and, when
applying for a renewal, a new completed
doctor's certificate if the previous
doctor's certificate is more than three
years old; and (2) evidence of a valid
and appropriate license, as provided by
State law, to operate the vehicle; and
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(f) Autharize the activity of housing a
migrant agricultural worker only upon
receipt of (1) a statement identifying
each facility or real property to be used
for housing & migrant agricultural
worker during the period for which
registration is sought; and (2) if the
facility or real property is or will be
owned or controlled by the applicant,
written proof that the facility or real
property complies with the applicable
Federal and State standards of health
and safety. Such written proof may be
either a certification issued by a State or
local health authority or other
appropriate agency, or a copy of a
written request for the inspection of a
facility or real property made to the
appropriate State or local agency at
least forty-five days prior to the date on
which the facility or real property is to
be occupied by migrant agricultural
workers, dated and signed by the
applicant or other person who owns or
controls the facility or real property. If
housing authorization is issued based on
a written request for inspection and the
housing facility or real property is
subsequently inspected and does not
meel the appropriate standards, the
bousing authorization {8 null and void.
Should the required written proof for
housing authorization be unavailable at
the time of filing an application, the
applicant must attest in writing that the
applicant will not house any migrant
agricultural worker in any facility or real
property owned or controlled by the
applicant, until such applicant shall
have submitted all necessary written
proofl and obtained a Farm Labar
Contractor Certificate of Registration
showing that housing in the facility or
real property is authorized by the
Secretary of Labor. In such event, if
otherwise eligible, the applicant will be
issued a Certificate of Registration
without a housing authorization. This
certificate may be amended to include
an authorization to house at such time
as the required proof is forthcoming.

§500.50 Duration of certificate.

(2] Initial certificates of farm labor
contractors and farm labor contractor
employees.

(1) An initial certificate issued under
the Act and these regulations shall
xpire twelve months from the date of
Issuance unless earlier suspended or
revoked.

(2) Certificates applied for during the
period beginning April 14, 1983, and
ending November 30, 1983, may be
issued for a period of up to twenty-four
months for the purpose of an orderly
Iransition to registration under the Act.

(3) Certificates issued to employees of

* farm labor contractors shall expire at

the suspension, revocation or expiration
of the farm labor contractor’s Certificate
of Registration under which such
employee was authorized.

(b) Certificate renewal of farm labor
contractors and farm labor contractor
employees.

(1) A cartificate issued under the Act
and these regulations may be
temporarily extended by the filing of an
application with the Secretary at least
thirty days prior to its expiration date.
The authority to operate pursuant to a
valid certificate under the Act and these
regulations shall continue until the
rencwal application has been finally
determined by the Secretary.

[2) A certificate issued under the Act
and these regulations may be renewed
by the Secretary for additional twelve-
month periods or for periods in excess
of twelve months but not in excess of
twenty-four months.

(3) Eligibility for renewals of
certificates for more than twelve months
under the Act and these regulations
shall be limited to those farm labor
contractors and farm labor contractor
employees who have not been cited
during the preceding five years for a
violation of the Act or any regulation
under the Act, or the Farm Labor

Contractor Registration Act or
any regulation under such Act.

(c) Continuation of certain FLCRA
certificates,

(1) Certificates issued under FLCRA,
and in effect on April 14, 1983, that are
valid for the services performed under
FLCRA, will be continued in effect and
be accepted as authorization to perform
like services under the Act and these
regulations for the remainder of
calendar year 1983, Such certificates
will be subject to the Act and these
regulations with respect to
determinations to suspend, revoke or
refuse renewal.

(2) Actions pending related to the
suspension, revocation, or refusal to
issue or renew FLCRA cerlificates shall
continue through to a final
determination. Any such certificate
which is considered to be in effect under
Title 29 CFR 40.21 pending a final
determination, will be considered valid
under MSPA, provided application for a
certificate under MSPA is made no later
than November 30, 1983,

§500.51 Refusal to issue or to renew, or
suspension or revocation of certificate.

The Secretary may suspend or revoke
or refuse to issue or to renew a
Certificate of Registration (including a

Farm Labor Contractor Employee
Certificate) if the applicant or holder:

(a) Has knowingly made any
misrepresentation in the application for
such certificate;

(b) Is not the real party in interest in
the application or Certificate of
Registration and the real party in
interest is a person who has been
refused issuance or renewal of a
certificate, has had a certificate
suspended or revoked, or does not
qualify under this section fora «
certificale;

(c) Has failed to comply with the Act
or these regulations;

(d) Has failed to pay any court
judgment obtained by the Secretary or
any other person under the Act or these
regulations or under the Farm Labor
Contractor Registration Act of 1963 or
any regulation under such Act;

{e) Has failed to comply with any final
order issued by the Secretary as a result
of a violation of the Act or these
regulations or a violation of the Farm
Labor Contractor Registration Act of
1963 or any regulation under such Act;

(f) Has been convicted within the
preceding five years:

(1) Of any crime under State or
Federal law relating to gambling, or to
the sale, distribution or possession of
alcoholic beverages, in connection with
or incident to any farm labor contracting
activities, or

(2) Of any felony under State or
Federal law involving robbery, bribery,
extortion, embezzlement, grand larceny,
burglary, arson, violation of narcotics
laws, murder, rape, assault with intent
to kill, assault which inflicts grievous
bodily injury, prostitution, peonage, or
smuggling or harboring individuals who
have entered the United States illegally.

§ 500.52 Right to hearing.

Any applicant or holder who desires
an administrative hearing on the
delermination to refuse to issue or to
renew, or to suspend or to revoke, a
Certificate of Registration or & Farm
Labor Contractor Employee Certificate
of Registration, shall make a request in
accordance with § 500,212, no later than
thirty (30) days after service of the
notice referred to in § 500.210.

§ 500.53 Nontransfer of certificate.

A Certificate of Registration may not
be transferred or assigned.
§500.54 Change of address.

During the period for which the
Certificate of Registration or Employee
Certificate is in effect, each farm labor
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contractor or farm labor contractor
employee shall provide to the Secretary.
within thirty (30) days. a notice of each
change of permanent place of residence
in accordance with § 500.215.

§ 500.55 Changes 1o or amendments of
certificate authority.

(a) During the period for which the
Certificate of Registration is in effect, a
farm labor contractor must apply to the
Secretary to amend the Certificate of
Registration whenever he intends to:

(1) Engage in another farm labor
contracting activity;

{2) Use, or cause to be used, another
vehicle than that covered by the
certificate to transport any migrant or
seasonal agricultural worker; or

(3) Use, or cause to be used, another
real property or facility to house any
migrant agricultural worker than that
covered by the certificate.

(b) Whenever another vehicle or
housing facility or real property is or
will be owned, operated, or controlled
by the farm labor contractor, the farm
labor contractor must submit the
appropriate information to obtain
transportation, driving or housing
authorization, as applicable, as
described in § 500.48, within 10 days
after the contractor obtains or learns of
the intended use of such vehicle or
housing facility or real property.

(c) Notwithstanding submission of the
appropriate information, the farm labor
contractor must comply with all
applicable motor safety, insurance, and
housing safety and health provisions of
the Act and these regulations. With
regard to housing, the farm labor
contractor must submit the appropriate
housing documentation as well as
comply with the housing safety and
health provisions of the Act and these
regulations, prior to occupancy by a
migrant agricultural worker.

§ 50056 Replacement of Certificate of
Registration or Farm Labor Contractor
Employee Certificate.

If a Certificate of Registration or a
Farm Labor Contractor Employee
Certificate is lost or destroyed, a
duplicate certificate may be obtained by
the submission to the regional office that
issued it or to any regional office of the
Wage and Hour Division, Employment
Standards Administration, of & written
statement explaining its loss or
destruction, indicating where the
original application was filed and
requesting that a duplicate be issued.

Prohibition Against Employing lllegal
Aliens

It is a violation of the Act for a farm
labor contractor to recruit, hire, employ,
or use, with knowledge, the services of
any individual who is an alien not
lawfully admitted for permanent
residence or who has not been
authorized by the Attorney General to
accept employment.

§ 500,59 Good falth reliance on
documents.

A farm laboer contractor will be
considered in compliance with the
prohibition against recruiting, hiring,
employing or using the services of an
illegal alien if the contractor can
demonstrate that he relied in good faith
on documentation, prescribed by the
Secretary of Labor, attesting to a
prospective employee's status as a
United States citizen or as an individual
lawfully authorized to work in the
United States and the contractor had no
reason to believe that the prospective
employee was an illegal alien. Good
faith reliance by the contractor on
documentation prescribed by the
Secretary of Labor will be deemed met
by a written affirmation that the
contractor relied on any of the
following:

(a) Acceptable evidence of United
States citizenship:

(1) Birth certificate.

(2} Certificate of citizenship.

(3) Certificate of naturalization,

(4) U.S. identification card (INS—
Form 1-179 or 1-187).

(5) Passport issued by United States
identifying person as citizen of United
States,

(6) Consular report of birth (State
Department Form FS-240).

(7) Baptismal certificate under seal of
a church or other religious body which
practices infant baptism showing the
individual's date and place of birth
within the United States, its territories
or possessions,

(8) A document under seal of a
religious bady which does not practice
infant baptism showing the individual's
date and place of birth within the United
States, its territories or possessions.

(9) Tribal enrollment card in an
American Indian tribe recognized by the
Bureau of Indian Affairs.

(10) Other written advice from the
[mmigration and Naturalization Service
(INS) attesting that such personisa
citizen of the United States,

(11) A copy of a written declaration
made in accordance with § 500.1(i)(4),
signed by the applicant under penalty ¢
prosecution for violation of Title 18
U.S.C. 1001, and witnessed by the
signature of the appropriate official of
the Employment Service, affixed in the
presence of the applicant, filed with the
United States Employment Service or
any of its affiliated offices, attesting that
such person is a citizen of the United
States, was born at the place stated and
on the date set forth thereon, and
reciting the following additional
information:

(i) Social Security number of such
person (voluntary) and,

(ii) Names and addresses of three
adult citizens of the United States who
can be contacted to verify declarant's
citizenship.

(12) A certificate issued by the
Department of Labor, Bureau of
Employment Security, Commonwealth
of Puerto Rico which attests that, based
upon examination of any of the
documents prescribed by paragraphs (a)
(1) through (11) of this section, the
individual named and identified by the
picture on that certificate was born
within the United States (including its
territories and possessions) at the place
and on the date specified thereon and
which sets forth such individual's home
address {streel and number, city, State,
zip code) and Social Security number.

(b) INS—Form I-151 or [-551, Alien
Registration Receipt Card, which is
proof that the alien has been lawfully
admitted to the United States for
permanent residence. It is a wallet-sized
laminated card, bearing a photograph of
the alien and contains information
concerning his alien registration
number, date of admission as an
immigrant, birth date and sex.

(c) INS—Form 1-94 (with or without
passport}—

(1) INS—Form -84 bearing an
employment authorization consisting of
the words "Employment Authorized.”

(2) INS—Form 1-94 bearing the
designation of H-2, as endorsed on the
front or back of the form, authorizing 2
person o engage only in agricultural
employment during the period of such
persons’s authorized stay in the United
States.

(d) Any other written advice from the
Immigration and Naturalization Service
{INS) that such person is an alien
authorized by INS to accept such
employment in agriculture in the United
States.

(e) United States Armed Forces
Discharge Papers.
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Additional Obligations of Farm Labor
Contractors and Farm Labor Contractor
Employees

§500.60 Farm labor contractors’
recrultment, contractual and general
obligations.

The Act imposes certain specific
recruitment, contractual and general
obligations on farm labor contractors
and farm labor contractor employees.
The contractor is responsible for eny
violations under the Act committed by
his employee. Each of the following
obligations applies to both farm labor
contractors and farm labor contractor
employees.

(a) Each farm labor contractor shall
provide to any other farm labor
contractor and to any agricultural
employer and agricultural association to
which such farm labor contractor has
funished any migrant or seasonal
agricultural worker, copies of all records
for that place of employment which such
farm labor contractor is required to
retain for each worker furnished or
supplied. The recipient of these records
shall keep them for a period of three
years,

(b) Each farm labor contractor,
without regard to any other provisions
of this Act, shall obtain at each place of
employment and make available for
inspection to every worker he furnishes
for employment, & written statement of
the conditions of such employment as
described in sections 201(b) and 301(b)
of the Act and §§ 500.75 and 500.76 of
these regulations. As with the written
disclosure statements under §§ 500.76
and 500.77, these statements must be
provided to the workers in English or, as
necessary and reasonable, in Spanish or
another Janguage common to migrant or
seasonal agricultural workers who are
not fluent in English.

(c}(1) No farm labor contractor shall
violate, without justification, the terms
of any written agreements made with an
agricultural employer or an agricultural
association pertaining to any
contracling activity or worker protection
under the Act. Normally, “without
justification" would not include
siluations in which failure to comply
with the terms of any written
agreements was directly attributable to
Acts of God, due to conditions beyond
the control of the person or to conditions
which he could not reasonably foresee.

(2) Written agreements do not relieve
a farm labor contractor of any
responsibility that such contractor
would otherwise have under the Act and
these regulations.

(d) All payroll records made by the
fa rm labor contractor must be retained
by him for a period of three years.

§ 500.61 Farm labor contractors must
comply with all worker protections and all
other statutory provisions.

Every farm labor contractor must
comply with all of the provisions of
Titles 1 through V of the Act and all of
the subparts of these regulations, unless
subject to a specific statutory
exemption. In addition to complying
with all of the standards stated in
Subparts A and B of these regulations,
every farm labor contractor must
comply with each provision stated in
Subpart C and the motor vehicle safety
and insurance and housing standards
stated in Subpart D.

§500.62 Obligations of a person holding a
valid Farm Labor Contractor Employee
Certificate of Registration.

Any person holding a valid Farm
Labor Contractor Employee Certificate
of Registration in accordance with the
Act and these regulations is required to
comply with the Act and these
regulations to the same extent as if said
person had been required to obtain a
Certificate of Registration in such
person's own name as a farm labor
contractor.,

Subpart C—Worker Protections
General

§ 500.70 Scope of worker protections.

(a) General. The Act provides
protectiens for migrant and seasonal
agricultural workers irrespective of
whether they are employed by a farm
labor contractor, an agricultural
employer or an agricultural association,
or, in the case where there is joint
responsibility, by more than one of these
persons, The Act’s provisions include
standards relating to vehicle safety,
housing safety and
health, disclosure of wages, hours and
other conditions of employment, and
recordkeeping. When any person not
otherwise exempt from the Act recruits,
solicits, hires, employs, furnishes or
transports workers, thal person is
required to comply with the applicable
protective provisions of the Act. In
addition, any person not specifically
exempt from coverage of the Act
(irrespective of whether that person is
an agricultural employer, an agricultural
association or farm labor contractor)
who owns or controls a facility or real
property which is used as housing for
any migrant agricultural workers must
ensure that the facility or real property
complies with all substantive Federal
and State safety and health standards
made applicable to that type of housing.
(See § 500.132)

(b) Wage related protections. Joint
employment under the Fair Labor

Standards Act, which establishes
responsibility for the maintenance of
payroll records, payment of wages and
posting of notices under that law, is joint
employment under MSPA for
establishing responsibility for the
maintenance of records, payment of
wages and the posting of required
posters under MSPA. In such joint
employment situations the responsibility
for assuring these MSPA protections
may be carried out by one of the joint
employers. While under a joint
employment relationship all joint
employers are equally responsible for
assuring that the appropriate protections
are provided, the creation of such a joint
employment relationship does not also
require unnecessary duplication of effort
as, for example, in relation to the
posting of posters (see §§ 500.75(e) and
500.76(e)) or the provision of an itemized
written statement of the worker's pay
(see § 500.80(d)). Failure to provide
protections coming within the joint
employment relationship, however, will
result in all joint employers being
responsible for that failure.

(¢) Transportation related protections.
Responsibility for compliance with the
motor vehicle safety and insurance
provisions of section 401 of the Act and
§ § 500.100 through 500.128 of these
regulations is imposed upon the person
or persons using or causing 1o be used,
any vehicle for transportation of migrant
or seasonal agricultural workers. As
stated in these regulations, the
transportation safety provisions do not
include certain car pooling
arrangements. Additionally, these
regulations do not impose responsibility
on an agricultural employer or
agricultural assaciation for a farm labor
contractor's failure to adhere to the
safety provisions provided in these
regulations when the farm labor
contractor is providing the vehicles and
directing their use. However, when an
agricultural employer or agricultural
association specifically directs or
requests a farm labor contractor to use
the contractor's vehicle to carry out a
task for the agricultural employer or
agricultural association, such direction
constitutes causing the vehicle to be
used and the agricultural employer or
agricultural association is jointly
responsible with the farm labor
contractor for assuring that the vehicle
meets the insurance, and safety and
health provisions of these regulations. In
all cases a person using a farm labor
contractor is required to take reasonable
steps to determine that the vehicle used
by the farm labor contractor is
authorized to be used for transportation
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as prescribed in Section 402 of the Act
and § 500.71 of these regulations.

(d) Housing related protections.
Responsibility for compliance with the
housing safety and health provisions of
section 203 of the Act and §§ 500.130
through 500.135 of these regulations is
impoesed upon the person (or persons)
who owns or controls a facility or real
property used as housing for migrant
agricultural workers. Any agricultural
employer or agricultural association
which has a farm labor contractor
operate housing which it owns or
controls is responsible, as well as the
farm labor contractor, for insuring
compliance with the housing safety and
health provisions of these regulations.
When the owner or operator of the
housing is not an agricultural employer,
agricultural association or farm labor
contractor, the owner is responsible for
that housing meeting the safety and
health provisions under the Act and
these regulations. This is subject to the
exclusion stated in § 500.131 of these
regulations which provides that the
housing safety and health requirements
do not apply to any person who, in the
ordinary course of that pérson's
business, regularly provides housing on
a commercial basis to the general public
and who provides housing to any
migrant agricultural worker of the same
character and on the same or
comparable terms and conditions as
provided to the general public.

§500.71 Utllization of only registered farm
labor contractors.

The Act prohibits any person from
utilizing the services of a farm labor
contractor to supply migrant or seasonal
agricultural workers without first taking
reasonable steps to determine that the
farm labor contractor possesses a valid
Certificate of Registration, issued
pursuant to the Act, which authorizes
the activity for which the contractor is
to be utilized. This prohibition also
applies to a farm labor contractor who
wishes to utilize the services of another
farm labor contractor (see § 500.41). In
making the delermination about a
confractor's registration status, a person
may rely upon the contractor’s
possession of a Certificate of
Registration which on its face is valid
and which authorizes the activity for
which the contractor is utilized. A
person has the alternative to confirm the
contractor's registration through the
central registry maintained by the
United States Department of Labor.

§500.72 Agreements with workers.

{a) The Act prohibits farm labor
contractors, agricultural employers and
agricultural associations from violating,

without justification, the terms of any
working arrangements they have made
with migrant or seasonal agricuitural
workers, Normally, "without
justification” would not include
situations in which failure to comply
with the terms of any working
arrangements was directly attributable
to acts of God, due to conditions beyond
the control of the person or jo conditions
which he could not reasonably foresee.

(b) Written agreements do not relieve
any person of any responsibility that the
person would otherwise have under the
Act or these regulations.

§500.73 HRequired purchase of goods or
services solely from any person prohibited.

The Act prohibits a farm labor
contractor, agricultural employer or
agricultural association from requiring a
migrant or seasonal agricultural worker
to purchase goods or services solely
from such farm labor contractor,
agricultural employer, or agricultural
association, or any other person acting
as an agent for any person subject to
this prohibition.

Recruiling, Hiring and Providing
Information to Migrant Agricultural
Workers

5§500.75 Disclosure of information,

(&) Where disclosure is required,
Department of Labor optional forms may
be used to satisfy the requirements of
disclosure under the Act.

(b) Each farm labor contractor,
agricultural employer, and agricultural
association which recruits any migrant
agricultural worker shall ascertain to the
best of his ability and disclose, in
writing to the extent that he has
obtained such information, to such
worker at the time of recruitment, the
following information:

(1) The place of employment (with as
much specificity as practical, such as
the name and address of the employer
or the association);

(2} The wage rates (including piece
rates) to be paid:

(8) The crops and kinds of activities
on which the worker may be employed;

(4) The period of employment;

(5) The transportation, housing. and
any other employee henefits to be
provided, if any, and any cosis to be
charged for each of them;

{6) Workers’ compensation and
unemployment insurance:

(7) The existence of any strike or
other concerled work stoppage,
slowdown, or interruption of operations
by employees at the place of
employment; and -

(8) The exislence of any arrangements
with any owner or agent of any
establishment in the area of employment

under which the farm labor contractor.
the agricultural employer, or the
agricultural association is to receive a
commission or any other benafit
resulting from any sales by such
establishment to the workers.

{c) Each farm labor contractor,
agricultural employer and agricultural
association which employs any migran!
agricultural worker shall post {and
maintain) in a conspicunus place at the
place of employment a poster provided
by the Secretary of Labor, which sets
out the rights and protections for
workers required under the Act.

(d) The employer {other than a farm
labor contractor) of any migrant
agricultural worker, shall provide at the
place of employment on'request of the
worker, a written statement of the
conditions of employment. A farm labor
contractor shall provide such
information in accordance with
§ 500.60{b) of these regulations.

(e) In a joint employment situation,
each employer is equally responsible for
displaying and maintaining the poster
and for responding to worker requests
for written statements of the conditions
of employment which are made during
the course of employment. This joint
responsibility, however, does not
require needless duplication, such as
would occur if each employer posted the
same poster or provided the same
written statement with respect to the
same employment conditions. Failure to
provide the information required by &
joint employment relationship, however.
will result in all joint employers being
responsible for that failure.

(f) Each farm labor contractor,
agricultural employer and agricultural
association which provides housing for
any migrant agricultural worker shall
post in a conspicuous place (at the site
of the housing) or present in the form ol
a written statement to the worker the
following information on the terms and
conditions of occupancy of such
housing, if any:

(1) The name and address of the farm
labor contractor, agricultural employer
or agricultural assaciation providing the
housing;

(2) The name and address of the
individual in charge of the housing;

(3) The mailing address and phone
number where persons living in the
housing facility may be reached:

{4) Who may live at the housing
facility;

{5) The charges to be made for
housing;

(6) The meals to be provided and the
charges to be made for them:

(7) The charges for utilities; and
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(8) Any other charges or conditions of
0CCUPANCY.

(g) If the terms and conditions of
occupancy are posted, the poster shall
be displayed and maintained during the
entire period of oceupancy. If the terms
and conditions of occupancy are
disclosed to the worker through a
statement (rather than through a
posting), such statemen! shall be
provided to the worker prior to
occupancy. Department of Labor
optional forms may be used to satisfy
this requirement.

Hiring and Providing Information to
Seasonal Agricultural Workers

§500.76 Disclosure of infcrmation.

(a) Where disclosure s required,
Department of Labor optional forms may
be used to satisfy the requirements of
disclosure under the Act.

(b) Each farm labor contractor,
agricultural employer and agricultural
association, which recryits any seasonal
sgricultural worker for employment on a
farm or ranch to perform field work
related to planting, cultivating or
harvesting operations, shall ascertain
and, upon reques!, disclose in writing
the following information to such
worker when an offer of employment is
made:

(1) The place of employment (with as
much specificity as practical, such as
the name and address of the eroployer
or the association);

(2) The wage rates (including piece
rates) to be paid;

(3) The crops and kinds of activities
on which the worker may be emploved;

(4) The period of employment;

(5) The transportation and any other
employee benefits to be provided, if any,
and any costs to be charged for each of
hem;

(6) Workers' compensation and
unemployment insurance;

(7) The existence of any strike or
other concerted work stoppage,
slowdown, or interruption of operations
by employees at the place of
employment; and

(8) The existence of any arrangements
with any owner or agent of any
establishment in the area of employment
under which the farm labor contractor,
the agricultural employer, or the
agricultural association is to receive a
tommission or any other benefit
fesulting from any sales by such
establishment to the workers,

) Each farm labor contractor,
4gricultural employer and agricultural
Association which recruits any seasonal
agricultural worker for employment
through the use of day-haul operation in
tanning, packing, ginning, seed

conditioning or related research, or
processing operations, shall ascertain
and disclose in writing to the worker at
the time of recruitment! the information
on employment conditions set oul in
paragraph {b) of this section.

(d) (1) Each farm labor contractor,
agricultural employer and agricultural
association which employs any seasonal
agricultural worker shall post (and
maintain) at the place of employment in
a conspicuous place readily accessible
to the worker a poster provided by the
Secretary of Labor which sets out the
rights and protections for such worker
required under the Act.

(2) Such employer shall provide, on
request of the waorker, a written
statement of the information described
in paragraph (b) of this section.

(e) In a joint employment situation,
each employer is equally responsible for
displaying and maintaining the poster
and for responding to worker requests
for written statements of the conditions
of employment which are made during
the course of employment. This joint
responsibility, however, does not
require needless duplication, such as
would occur if each employer posted the
same poster or provided the same
written statement with respect to the
same employment conditions.

Employment Information Furnished
§500.77 Accuracy of information
furnished.

No farm labor contractor, agricultural
employer or agricultural association
shall knowingly provide false or
misleading information on the terms,
conditions or existence of agricultural
employment and housing required to be
disclosed by the Act and these
regulations to any migrant or seasonal
agricultural worker.

§ 500.78 Information In foreign language.

Each farm labor contractor,
agricultural employer and agricultural
association shall make all required
written disclosures to the worker,
including the written disclosures of the
terms and conditions.of occupancy of
housing to be provided to any migrant
worker, in English or, as necessary and
reasonable, in Spanish or another
language common to migrant or
seasonal agricultural workers who are
not fluent or literate in English. The
Department of Labor shall make forms
available in English, Spanish, Haitian-
Creole and other languages, as
necessary, which may be used in
providing workers with such
information.

Wages and Payrol! Standards

§500.80 Payroll records required.

(&) Each farm labor contractor,
agricultural employer and agricultural
association which employs any migrant
or seasonal agricultural worker shall
make and keep the following records
with respect to each worker including
the name, permanent address, and
Social Security number:

(1) The basis on which wages, are
paid;

(2) The number of piecework units
earned, if paid on a piecework basis:

(3) The number of hours worked:

(4) The total pay period earnings:

(5) The specific sums withheld and the
purpose of each sum withheld: and

(6) The net pay.

(b) Each farm labor contractor,
agricultural employer and agricultural
association which employs any migrant
or seasonal agricultural worker shall
preserve all payroll records with respect
to each such worker for a period of three
years,

{c) When a farm labor contractor
furnishes any migrant or seasonal
agricultural worker, and the farm labor
contractor is the employer, the farm
labor contractor must furnish the
agricultural employer, agricultural
association or other farm labor
contractor to whom the workers are
furnished, a copy of all payroll recards
required under paragraph (a) of this
section which the farm labor contractor
has made regarding such worker for that
place of employment. The person
receiving such records shall maintain
them for a period of three years.

(d) In addition 1o making records of
this payroll information, the farm labor
contractor, agricultural employer and
agricultural association shall provide
each migrant or seasonal agricultural
worker employed with an itemized
written statement of this information at
the time of payment for each pay period
which must be no less often than every
two weeks (or semi-monthly). Such
statement shall also include the
employer's name, address, and employer
indentification number assigned by the
Internal Revenue Service. This
responsibility does no} require needless
duplication such as would occur if each
provided the worker with a written
itemized statement for the same work.

§500.81 Payment of wages when due,

Each farm labor contractor,
agricultural employer and agricultural
association which employs any migrant
or seasonal agricultural worker must
pay the wages owed such worker when
due. In meeting this responsibility, the




36754

Federal Register / Vol. 48, No. 157 / Friday, August 12, 1983 / Rules and Regulations

farm labor contractor, agricultural
employer and agricultural association
shall pay the worker no less often than
every two weeks (or semi-monthly).

Subpart D—Motor Vehicle Safety and
Insurance for Transportation of
Migrant and Seasonal Agricultural
Workers, Housing Safety and Heaith
for Migrant Workers

Motor Vehicle Safety

§500.100 Vehicle safety obligations.

(a) General obligations. Each farm
labor contractor, agricultural employer
and agricultural association which uses,
or causes to be used, any vehicle to
transport a migrant or seasonal
agricultural worker shall ensure that
such vehicle conforms to vehicle safety
standards prescribed by the Secretary of
Labor under the Act and with other
applicable Federal and State safety
standards. Each farm labor contractor,
agricultural employer and agricultural
association shall also ensure that each
driver of any such vehicle has a
currently valid motor vehicle operator's
permit or license, as provided by
applicable State law, to operate the
vehicle.

(b) Proof of compliance with vehicle
safety standards. Prima facie evidence
that safety standards have been met will
be shown by the presence of a current
State vehicle inspection sticker. Such
sticker will not, however, relieve the
farm labor contractor, agricultural
employer or agricultural association
from responsibility for maintaining the
vehicle in accordance with § 500,104 or
500.105, as applicable.

(¢) Uses or Causes to be used. The
term “uses or causes to be used” as set
forth in paragraph (a) of this section
does not include carpooling
arrangements made by the workers
themselves, using one of the workers'
own vehicles. However, carpooling does
not include any transportation
arrangement in which a farm labor
contractor participates or which is
specifically directed or requested by an
agricultural employer or an agricultural
association.

§ 500.101 Promulgation and adoption of
vehicle standards.

(a) General. All transportation of
migrant and seasonal agricultural
workers, whether on the farm or on the
road, shall be subject to the vehicle
-safety standards of the Act, except for
activities under the circumstances set
out in § 500.103.

(b) Compliance required. Any
violation of the standards promulgated
by the Secretary in § 500.104 or adopted
by the Secretary in § 500.105 shall be a

violation of the Act and these
regulations.

(c) Development of Department of
Labor Standards. In developing the
regulations in § 500.104, the Secretary
has considered among other factors: (a)
The type of vehicle used, (b) the
passenger capacity of the vehicle, (c) the
distance which such workers will be
carried in the vehicle, (d) the type of
roads and highways on which such
workers will be carried in the vehicle,
and (e) the extent to which a proposed
standard would cause an undue burden
on agricultural employers, agricultural
assoclations, or farm labor contractors,

(d) Adoption of Department of
Transportation (DOT) Standards. In
accordance with Section 401(b)(2)(C) of
the Act, the Secretary has adopted in
§ 500.105 of these regulations, the DOT
standards, without regard to the mileage
and boundary limitations established in
49 U.8.C. 3102(c).

§500.102 Applicability of Vehicle Safety
Standards.

(a) Any passenger automobile or
station wagon used or caused to be used
by any farm labor contractor,
agricultural employer or agricultural
association to transport any migrant or
seasonal agricultural worker shall meet
the vehicle safely standards prescribed
in § 500.104.

(b) Any vehicle, other than a
passenger automobile or station wagon,
used or caused to be used by any farm
labor contractor, agricultural employer
or agricultural association to transport
any migrant or seasonal agricultural
worker pursuant to a day-haul operation
shall be subject to the safety standards
prescribed under § 500.105;"

(c) Any vehicle, other than a
passenger automobile or station wagon,
which has been or is being used or
caused to be used for any trip of a
distance greater than 75 miles by a farm
labor contractor, agricultural employer
or agricultural association to transport
any migrant or seasonal agricultural
worker, shall be subject to the safety
standards prescribed under § 500.105.
One trip may have numerous
intermediate stops.

(d) Any vehicle, other than a
passenger automobile or station wagon,
used or caused to be used by any farm
labor contractor, agricultural employer
or agricultural association to transport
any migrant or seasonal agricultural
worker in any manner not addressed by
paragraphs (a}, (b), or (c) of this section
shall meet the vehicle safety standards
prescribed in § 500.104.

(e) The use or intended use of a
vehicle, other than a passenger
automobile or station wagon, for

transportation of the type identified in
§ 500.102(b) or § 500.102(c) will make the
vehicle subject to the standards
prescribed under § 500.105, so long as
the vehicle is used for transportation
subject to the Act and these regulations,
(f) Any pickup truck used only for
transportation subject to § 500.104 when
transporting passengers only within the
cab shall be treated as a station wagon.
(g) Pursuant to section 401(b)(2)(C) of
the Act, standards prescribed by the
Secretary shall be in addition to, and
shall not supersede nor modify, any
standard prescribed under part I of the
Interstate Commerce Act and any
successor provision of subtitle IV of title
49, United Stated Code or the
regulations issued thereunder which is
independently applicable to
transportation to which this section
applies. A violdtion of any such
standard shall also constitute a violation
of the Act and these regulations.

§500.103 Activities not subject to vehicle
safety standards,

(a) Agricultural machinery and
equipment excluded. Vehicle safety
standards or insurance requirements
issued under the Act and these
regulations-do not apply to the
transportation of any seasonal or
migrant agricultural worker on a tractor,
combine, harvester, picker, other similar
machinery and equipment while such
worker is actually engaged in the
planting, cultivating, or harvesting of
any agricultural commodity or the care
of livestock or poultry, This exclusion
applies only to workers carrying out
these activities on such machinery and
equipment or being engaged in
transportation incidental thereto, The
exclusion does not include the use of
such machinery for the transportation of
any worker under any other
circumstances.

(b) Exclusion for immediate family
transporting family members. The
standards of this subpart do not apply to
an individual migrant or seasonal
agricultural worker when the only other
occupants of that individual's vehicle
consist of his immediate family
members as defined in § 500.20(0)

(¢) Carpooling. Vehicle safety
standards or insurance requirements of
the Act and these regulations do not
apply to carpooling arrangements made
by the workers themselves, using one of
the workers' own vehicles and not
specifically directed or requested by an
agricultural employer or agricultural
association. Carpooling, however, does
not include any transportation
arrangement in which a farm labor
contractor participates.
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(See also § 500.120)

§500.104 Department of Labor standards
for passenger automobiles and station
wagons and transportation of seventy-five
miles or less,

Any farm labor contractor,
agricultural employer or agricultural
association providing transportation in
passenger automobilies and station
wagons and other vehicles used only for
transportation as provided in
§ 500.102[a) and (d) shall comply with
the following vehicle safety standards:

(a) External Lights: Head lights, tail
lights, stop lights, back-up lights, turn
signals and hazard warning lights shall
be operable.

(b) Brakes: Every vehicle shall be
equipped with operable brakes for
siopping and holding on an incline.
Brake systems shall be free of leaks.

(c) Tires: Tires shsll have at least
2/32 inch tread depth, and have no
cracks/defects in the sidewall.

(d) Steering: The steering wheel and
sssociated mechanism shall be
maintained so as to safely and
accurately turn the vehicles.

(e} Horn: Vehicles shall have an
operable air or electric horn.

(f) Mirrors: Mirrors shall provide the
driver full vision of the sides and to the
rear of the vehicle.

(8) Windshields/Windshield Wipers:
Windshields and windows may not
have cracks or opaque obstructions
which obscure vision. Vehicles shall be
equipped with windshield wipers that
are operational to allow the operator full
{rontal vision in all weather conditions..
_ (h) Fuel System: Fuel lines and the
fuel tank shall be free of leaks. The tank
shall be fitted with a cap to securely
cover the filling opening.

(i) Exhaust System: The exhaust
system shall discharge carbon monoxide
away from the passenger compartment
and be free of leaks beneath the
I>%l§senger compartment.

(i) Ventilation: Windows will be
cperational to allow fresh air to the
occupants of the vehicle.

(k) Safe Loading: Vehicles will not be
driven when loaded beyond the
manufacturer's gross vehicle weight
rating,

(1) Seats: A seat securely fastened to
the vehicle will be provided for each
Occupantor rider in, or on, any vehicle,
except that transportation which is
primarily on private farm roads will be
v‘\(:used from this requirement provided
the total distance traveled does not
exceed ten (10) miles, and so long as the
'7ip begins and ends on a farm owned or
Operated by the same employer.

(m) Handles and Latches: Door
handles and latches shall be provided

and maintained to allow exiting
capability for vehicle occupants. :

(n) Passenger compartment: Floor and
sides of any part of the vehicle to be
occupied by passengers must be free of
openings, rusted areas or other defects
which are likely to result in injury to
passengers.

§ 500,105 DOT standards adopted by the
Secretary.

(a) Any farm labor contractor,
agricultural employer or agricultural
association providing transportation in
vehicles other than passenger
automobiles and station wagons used
for transportation as provided in
§ 500.102 (b), (c), and (e} shall comply
with the motor carrier safety standards
listed in paragraph [b] of this section.

(b) The Secretary for the purposes of
this section has adopted from 49 CFR
Part 398 the following pertinent
standards. (In adopting these standards,
editorial changes necessitated by the
Act and these regulations have been
made to conform the language to these
regulations):

(1) Qualification of drivers or
operators (Source: 49 CFR 398.3]—{3)
Compliance required. Every person
subject to this Act who drives a motor
vehicle or is responsible for the hiring,
supervision, training, assignment or
dispatching of drivers shall comply and
be conversant with the requirements of
this section.

() Minimum physical requirements,
No such person shall drive, nor shall
any such person require or permit any
person to drive, any motor vehicle
unless such person possesses the
following minimum qualifications:

{A) No loss of fool, leg, hand or arm,

(B) No mental, nervous, organic, or
functional disease, likely to interfere
with safe driving.

(C) No loss of fingers, impairment of
use of fool, leg, fingers, hand or arm, or
other structural defect or limitation,
likely to interfere with safe driving.

(D) Eyesight: Visual acuity of at least
20/49 (Snellen) in each eye either
without glasses or by correction with
glasses; form field of vision in the
horizontal meridian shall not be less
than a total of 140 degrees: ability to
distinguish colors red, green and yellow:
drivers requiring correction by glasses
shall wear properly prescribed glasses
at all times when driving.

(E) Hearing: Hearing shall not be less
than 10/20 in the better ear, for
co(;wersatioual tones, without a hearing
aid.

(F) Liquor. narcotics and drugs: Shall
not be addicted to the use of narcotics
or habit forming drugs, or the excessive
use of alcoholic beverages or liquors.

(G) Initial and periodic physical
examinotion of drivers: No such person
shall drive nor shall any such person
require or permit any person to drive
any motor vehicle unless within the
immediately preceding 36-month period
such person shall have been physically
examined and shall have been certified
in accordance with the provisions of
paragraph (b)(8) of this section by a
licensed doctor of medicine or
osteopathy as meeting the requirements
of this subsection. ?

(H) Certificate of physical
examination: Every person shall have in
his files at his principal place of
business for every driver employed or
used by him a legible certificate of a
licensed doctor of medicine or
osteopathy based on a physical
examination as required by paragraph
(b){1)(i1)(G) of this section or a legible
photographically reproduced copy
thereof, and every driver shall have in
his passession while driving, such a
certificate or a photographically
reproduced copy thereof covering
himself.

(1) Doctor’s certificate: The doctor's
certificate shall certify as follows:

Doctor's Certificate

(Driver of Migrant Workers)

This is to certify that I have this day
examined ——————— in accordance with
§ 398.3(b) of the Federal Motor Carrier Safety
Regulations of the Federal Highway
Administration and that 1 find him

Qualified under said rules O

Qualified only when wearing glasses O

I have kept on file in my office a completed
examination.

(Date)

(Place)

(Signature of examining doctor)

[Address of doctor)

{Signature of driver)

(Address of driver)

(iii) Minimum age and experience
requirements. No person shall drive, nor
shall any person require or permit any
person to drive, any motor vehicle
unless such person possesses the
following minimum qualifications:

(A) Age. Minimum age shall be 21
years.
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(B) Driving skill. Experience in driving
some type of motor vehicle (including
private automobiles) for not less than
one year, including experience
throughout the four seasons.

(C) Knowledge of regulations.
Familiarity with the rules and
regulations prescribed in this part
pertaining to the driving of motor
vehicles.

(D) Knowledge of English. Every
driver shall be able to read and speak
the English language sufficiently to
understand highway traffic signs and
signals and directions given in English
and to respond to official inquiries.

(E) Driver's permit. Possession of a
valid permit qualifying the driver to
operate the type of vehicle driven by
him in the jurisdiction by which the
permit is issued.

(2) Driving of motor vehicles (Source:
49 CFR 398.4)—

(i) Compliance required. Every person
shall comply with the requirements of
this section, shall instruct its officers,
agents, representatives and drivers with
respect thereto, and shall take such
measures as are necessary to insure
compliance therewith by such persons.
All officers, agents, representatives,
drivers, and employees of persons
subject to this Act directly concerned
with the management, maintenance,
operation, or driving of motor vehicles,
shall comply with and be conversant
with the requirements of this section.

(ii) Driving rules to be obeyed. Every
motor vehicle shall be driven in
accordance with the laws, ordinances,
and regulations of the jurisdiction in
which it is being operated, unless such
laws, ordinances and regulations are at
variance with specific regulations of the
Federal Highway Administration, which
impose a greater affirmative obligation
or restraint,

(iii) [Reserved.

(iv) Alcoholic beverages. No driver
shall drive or be required or permitted to
drive a motor vehicle, be in active
control of any such vehicle, or go on
duty or remain on duty, when under the
influence of any alcoholic beverage or
liquor, regardless of its alcoholic
content, nor shall any driver drink any
such beverage or liquor while on duty,

(v) Schedules to conform with speed
limits. No person shall permit nor
require the operation of any motor
vehicle between points in such period of
time as would necessitate the vehicle
being operated at speeds greater than
those prescribed by the jurisdictions in
or through which the vehicle is being
operated.

(vi) Equipment and emergency
devices. No motor vehicle shall be
driven unless the driver thereof shall

have satisfied himself that the following
parts, accessories, and emergency
devices are in good working order: nor
shall any driver fail to use or make use
of such parts, assessories, and devices
when and as needed:

Service brakes, including trailer brake
connections,

Parking [hand) brake.

Steering mechanism,

Lighting devices and reflectors.

Tires,

Horn.

Windshield wiper or wipers.

Rear-vision mirror or mirrors.

Coupling devices.

Fire extinguisher, at least one properly
mounted.

Road warning devices, st least one red
burning fusee and at least three flares (ol
burning pot torches), red electric lanterns, or
red emergency reflectors.

(vii) Safe loading—(A) Distribution
and securing of load. No motor vehicle
shall be driven nor shall any motor
carrier permit or require any motor
vehicle to be driven if it is so loaded, or
if the load thereon is so improperly
distributed or so inadequately secured,
as to prevent its safe operation.

(B) Doors, tarpauling, tailgates and
other equipment. No motor vehicle shall
be driven unless the tailgate, tailboard,
tarpauling, doors, all equipment and
rigging used in the operation of said
vehicle, and all means of fastening the
load, are securely in place.

(C) Interference with driver. No motor
vehicle shall be driven when any object
obscures his view ahead, or to the right
or left sides, or to the rear, or interferes
with the free movement of his arms or
legs, or prevents his free and ready
access to the accessories required for
emergencies, or prevents the free and
ready exit of any person from the cab or
driver's compartment.

(D) Praperty on motor vehicles. No
vehicle transporting persons and
property shall be driven unless such
property is stowed in a manner which

will assure: (7) Unrestricted freedom of

motion to the driver for proper operation
of the vehicle; (2) unobstructed passage
to all exits by any person; and (3)
adequate protection to passengers and
others from injury as a result of the
displacement or falling of such articles.

(E) Maximum passengers on motor
vehicies. No motor vehicle shall be
driven if the total number of passengers
exceeds the seating capacity which will
be permitted on seats prescribed in
§ 500.105(b)(3)(vi). All passengers
carried on such vehicle shall remain
seated while the motor vehicle is in
motion.

(viii) Rest end meal stops. Every
person shall provide for reasonable rest

stops al least once between meal stops.
Meal stops shall be made at intervals
not to exceed six hours and shall be for
a period of not less than 30 minutes
duration.

(ix) Kinds of motar vehicles in which
workers may be transported. Workers
may be transported in or on only the
following types of motor vehicles: A bus,
a truck with no trailer attached, or a
semitraller attached to a truck-traclor
provided that no other trailer is attached
to the semitrailer. Closed vans withou!
windows or means lo assure ventilation
shall not be used.

(x) Limitation on distance of travel in
trucks. Any truck when used for the
transportation of migrant or seasonal
agricultural workers, if such workers are
being transported in excess of 800 miles,
shall be stopped for a period of not less
than eight consecutive hours either
before or upon completion of 600 miles
travel, and either before or upon
completion of any subsequent 600 miles
travel (o provide rest for drivers and
passengers.

(xi) Lighting devices and reflectors.
No motor vehicle shall be driven when
any of the required lamps or reflectors
are obsoured by the tailboard, by any
and all lighting devices required
pursuant to 49 U.S.C. 3102{c) shall be
lighted during darkness or at any other
time when there is not sufficient light to
render vehicles and persons visible
upon the highway at a distance of 500
feet.

(xii) fgnition of fuel: prevention. No
driver or other person shall: (A) Fuel a
motor vehicle with the engine running,
except when it is necessary to run the
engine to fuel the vehicle; (B) smoke or
expose any open flame in the vicinity of
a vehicle being fueled: (C) fuel a motor
vehicle unless the nozzle of the fuel hose
is continuously in contact with the
intake pipe of the fuel tank: (D) permit
any other person to engage in such
activities as would be likely to result in
fire or explosion.

{xiii) Reserve fuel. No supply of fuel
for the propulsion of any motor vehicle
or for the operation of any accessory
thereof shall be carried on the motor
vehicle except in a properly mounted
fuel tank or tanks,

(xiv) Driving by unauthorized person.
Except in case of emergency, no driver
shall permit a motor vehicle to which he
is assigned to be driven by any person
not authorized to drive such vehicle.

(xv) Protection of passengers from
weather. No motor vehicle shall be
driven while transporting passengers
unless the passengers therein are
protected from inclement weather
conditions such as rain, snow, or sleet.
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by use of the top or protective devices
required by § 500.105(b)(3)(f).

(xvi) Unattended vehicles:
precautions. No motor vehicle shall be
left unattended by the driver until the
parking brake has been securely set, the
wheels chocked, and all reasonable
precautions have been taken to prevent
the movement of such vehicle.

(xvii) Railroad grade crossings;
stopping required; sign on rear of
vehicle. Every motor vehicle shall, upon
approaching any railroad grade
crossing, make a full stop not move than
50 feet, nor less than 15 feet from the
nearest rail of such railroad grade
crossing, and shall not proceed until due
caution has been taken to ascertain that
the course is clear; except that a full
stop need not be made at:

(A) A street car crossing within a
business or residence district of a
municipality;

(B) A railroad grade crossing where a
police officer or a traffic-control signal
(not a railroad flashing signal) directs
traffic to proceed:

(C) An abandoned or exempted grade
crossing which is clearly marked as
such by or with the consent of the
proper state authority, when such
marking can be read from the driver's
position. -

All such motor véhicles shall display
4 sign on the rear reading, “This Vehicle
Stops at Railroad Crossings.”

(3) Parts and accessories necessary
{Source: 49 CFR 398.5). (i) Compliance.
Every person and its officers, agents,
drivers, representatives and employees
directly concerned with the installation
ind maintenance of equipment and
accessories shall comply and be
conversant with the requirements and
specifications of this part, and no person
shall operate any motor vehicle, or
cause or permit it to be operated, unless
itis equipped in accordance with said
requirements and specifications.

(i) Lighting devices. Every motor
vehicle shall be equipped with the
lighting devices and reflectors required
pursuant to 48 U.S.C, 3102 (c).

(iii) Brakes. Every motor vehicle shall
be equipped with brakes as required
pursuant to 49 U.S.C. 3102 (c).

(iv) Coupling devices; fifth wheel
mounting and locking. The lower half of
every fifth wheel mounted on any truck-
iractor or dolly shall be securely affixed
to the frame thereof by U-bolts of
adequate size, securely tighened, or by
other means providing at least
equivalent security, Such U-bolts shall
not be of welded construction. The
installation shall be such as not to cause
cracking, warping, or deformation of the
frame. Adequate means shall be
provided positively to prevent the

shifting of the lower half of a fifth wheel
on the frame to which it is attached. The
upper half of every fifth wheel shall be
fastened to the motor vehicle with at
least the securily required for the
securing of the lower half to a truck-
tractor or dolly. Locking means shall be
provided in every fifth wheel
mechanism including adapters when
used, so that the upper and lower halves
may not be separated without the
operation of a positive manual release,
A release mechanism operated by the
driver from the cab shall be deemed to
meet this requirement. On fifth wheels
designed and constructed so as to be
readly separable, the fifth wheel locking
devices shall apply automatically on
coupling for any motor vehicle the date
of manufacture of which is subsequent
to December 31, 1952,

(v) Tires. Every motor vehicle shall be
equipped with tires of adequate capacily
to support its gross weight. No motor
vehicle shall be operated on tires which
have been worn so smooth as to expose
any tread fabric or which have any
other defect likely to cause failure. No
vehicle shall be operated while
transporting passengers while using any
tire which does not have tread
configurations on that part of the tire
which is in contact with the road
surface. No vehicle transporting
passengers shall be operated with
regrooved, re-capped, or re-treaded tires
on front wheels.

(vi) Passenger compartment. Every
motor vehicle transporting passengers,
other than & bus, shall have a passenger
compartment meeting the following
requiréments:

(A) Floors. A substantially smooth
floor, without protruding obstructions
more than two inches high, except as
are necessary for securing seats or other
devices to the floor, and without cracks
or holes.

(B} Sides. Side walls and ends above
the floor at least 60 inches high, by
attachment of sideboards to the
permanent body construction if
necessary. Stake body construction
shall be construed to comply with this
requirement only if all six-inch or larger
spaces between stakes are suitably
closed to prevent passengers from
falling off the vehicle.

(C) Nails, screws, splinters. The floor
and the interior of the sides and ends of
the passenger-carrying space shall be
free of inwardly protruding nails,
screws, splinters, or other projecting
objects likely to be injurious to
passengers or their apparel. p

(D) Seats. A seat sgall be provided for
each worker transported. The seats shall
be: Securely attached to the vehicle
during the course of transportation; not

less than 16 inches nor more than 19
inches above the floor; at least 13 inches
deep; equipped with backrests
extending to a height of at least 36
inches above the floor, with at least 24 .
inches of space between the backrests
or between the edges of the opposite
seats when face to face; desinged to
provide at least 18 inches of seat for
each passenger; without cracks more
than two inches wide, and the exposed
surfaces, if made of wood. planed or
sanded smooth and free of splinters.

(E) Protection from weather.
Whenever necessary to protect the
passengers from inclement weather
conditions, be equipped with a top at
least 80 inches high above the floor and
fucilities for closing the sides and ends
of the passenger-carrying compartment.
Tarpaulins or other such removable
devices for protection from the weather
shall be secured in place.

(F) Exit. Adequate means of ingress
and egress to and from the passenger
space shall be provided on the rear or at
the right side. Such means of ingress and
egress shall be at least 18 inches wide.
The top and the clear opening shall be at
least 60 inches high, or as high as the
side wall of the passenger space if less
than 60 inches, The bottom shall be at
the floor of the passenger space:

(G) Gates and doors. Gates or doors
shall be provided to close the means of
ingress and egress and each such gate or
door shall be equipped with al least one
latch or other fastening device of such
construction as to keep the gate or door
securely closed during the course of
transportation; and readily operative
without the use of tools.

(H) Ladders or steps. Ladders or steps
for the purpose of ingress or egress shall
be used when necessary. The maximum
vertical spacing of footholds shall not
exceed 12 inches, except that the lowest
step may be not more than 18 inches
above the ground when the vehicle is
emipy.

(I) Hand holds, Hand holds or devices
for similar purpose shall be provided to
permit ingress and egress without
hazard to passengers.

() Emergency exit. Vehicles with
permanently affixed roofs shall be
equipped with at least one emergency
exit having a gate or door, latch and
hand hold as prescribed in paragraphs -
(b)(3)(vi) [G) and (1) of this section and
located on a side or rear not equipped
with the exit prescribed in paragraph
(f)(6) of this section.

(K) Communication with driver.
Means shall be provided to enable the
passengers to communicate with the
driver. Such means may include
telephone, speaker tubes, buzzers, pull
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cords, or other mechanical or electrical
means.

(vii) Protection from cold. Every motor
vehicle shall be provided with a safe
means of protecting passengers from
cold or undue exposure, but in no event
shall hearters of the following types be
used:

(A) Exhaust heaters. Any type of
exhaust heater in which the engine
exhaust gases are conducted into or
through any space occupied by persons
or any heater which conducts engine
compartment eir into any such space.

(B) Unenclosed flame heaters. Any
type of heater employing a flame which
is not fully enclosed.

(C) Heaters permitting fuel leakage.
Any type of heater from the burner of
which there could be spillage or leakage
of fuel upon the tilting or overturning of
the vehicle in which it is mounted.

(D) Heaters permitting air
contamination. Any heater taking air,
heated or to be heated, from the engine
compartment or from direct contact with
any portion of the exhaust system; or
any healer taking air in ducts from the
outside atmosphere to be conveyed
through the engine compartment, unless
said ducts are so constructed and
installed as to prevent contamination of
the air so conveyed by exhaust or
engine compartment gases.

(E] Any heater not securely fastened
to the vehicle.

(4) Hours of service of drivers;
maximum driving time (Source: 49 CFR
398.6). No person shall drive nor shall
any person permit or require a driver
employed or used by it to drive or
operate for more than 10 hours in the
aggregate (excluding rest stops and
stops for meals) in any period of 24
consecutive hours, unless such driver be
afforded eight consecutive hours rest
immediately following the 10 hours
aggregate driving. The term “24
consecutive hours™ as used in this part
means any such period starting at the
time the driver reports for duty.

(5) Inspection and maintenance of
motor vehicles {Source: 49 CFR 398.7).
Every person shall systematically
ingpect and maintain or cause to be
systematically maintained, all motor
vehicles and their accessories subject to
its control, to insure that such motor
vehicles and accessories are in safe and
proper operating condition.

Insurance

§500.120 Insurance policy or liability bond
Is required for each vehicle used to
transport any migrant or seasonal
agricultural worker.

A farm labor contractor, agricultural
employer or agricultural association
shall not transport any migrant or .

seasonal agricultural worker or his
property in any vehicle such contractor,
employer or association owns, operates,
controls, or causes to be operated unless
he has an insurance policy or liability
bond in effect which insures against
liability for damage to persons or
property arising from the ownership,
operation, or causing to be operated of
such vehicle, Generally, the owner or
lessor of the vehicle will be responsible
for providing the required insurance.
The insurance requirements do not
apply to vehicles involved in carpooling
arrangements made by the workers
themselves, using one of the workers'
own vehicles and not specifically
directed or requested by an agricultural
employer or agricultural association.
However, carpooling does not include
any transportation arrangement in
which a farm labor contractor
participates. Activities exempt from
transportation safety standards are also
exempt from insurance requirements.
(See also § 500.103.)

§500.121 Coverage and level of insurance
required.

(a) Except to the extent that a liability
bond pursuant to section 500.124 of this
part has been approved by the
Secretary, or that workers'
compensation insurance is applicable as
provided in § 500.122, a farm labor
contractor, agricultural employer or
agricultural association shall, in order to
meet the insurance requirements in
§ 500120, obtain a vehicle liability
insurance. The level of insurance as
required by section 401{b)(3) of the Act
shall be at least the amount currently
required for common carriers of
passengers under part II of the Interstate
Commerce Act and any successor
provision of subtitle IV of title 49, United
States Code, and regulations prescribed
thereunder.

(b) The amounts of insurance
currently required by the Secretary
under paragraph (a) of this section. are
as follows:

INSURANCE REQUIRED FOR PASSENGER
EcuiPment

1200 More
s then 32
passan- | passen-
pors Qo

Limit 100 Bodily ingunes 10 o doath of

one (1Jpemon .../ 5100000 | $100000

Limit for bodily ingunies 10 or death of

all parsone mjured of kiled m ary |

one (1) accdent (subject o -"

mamam of $100,000 for boxiily

injies 10 o death of ona (1)

person) " et 300,000 | 500,000

Lenit for Joss o damage in sy one

(1) accident 10 property of othats

loxchuding cargo) .| 50000| 50000

(Source: 48 CFR 1043.2(a))

Note.—~Pursuant to section 18 of the Bus
Regulatory Reform Act of 1982 (Pub, L. 97-
261, 49 U.S.C. 10927 note) the Federal
Highway Administration of the Department
of Transportation is currently considering the
establishment of minimum levels of financial
responsibility spplicable to “for bire motor
carriers of passengers operating in interstate
or foreign commerce”, Pending the adoption
und clarification of the application of these
new limits to furm labor contractors,
agricultural employers, and agricultural
associntions the minimum level of insurance
established by paragraph (b) of this section
shall continue to be applicable.

(c) The insurance to be obtained
under paragraph (a) of this section shall
be issued by an insurance carrier
licensed or otherwise authorized to do
business in the State in which the
insurance is obtained.

(d) The vehicle liability insurance to
be obtained under paragraph (a) of this
section shall be endorsed to insure
against liability for personal injury to
employees whose lransportation is not
covered by workers' compensation
insurance, and to persons who are not
employees; and for property damage as
specified in (b) above.

{e) An agricultural employer or
agricultural association may evidence
the purchase of liability insurance which
covers the workers while being
transported, as required under
paragraph {a) by obtaining and making
available upon request to the
Department of Labor a completed
liability certificate of insurance showing
that insurance conforming to the limits
required by paragraph (b) and the
coverage required by paragraph (d) of
this section is in effect. A farm labor
contractor must obtain such a certificate
and provide a copy to the Administrator
when applying for authorization to
transport migrant or seasonal
agricultural workers.

(f) With respect to an agricultural
employer or agricultural association, in
the absence of the insurance certificate
referred to under paragraph (e) of this
section, the Department of Labor will
look to the actual policy of insurance in
determining compliance with the
insurance reguirements.

§ 500.122 Adjustments in insurance
requirements when workers’ compensalion
coverage is provided under State law.

(a) If a farm labor contractor,
agricultural employer or agricultural
association referred to in § 500.120 is the
employer of a migrant or seasonal
agricultural worker for purposes of a
State workers' compensation law and
such employer provides warkers'
compensation coverage for such worker
in the case of bodily injury or death as
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provided by such State law, the
following adjustments in the insurance
requirements relating to having an
insurance policy or liability bond apply:

(1) Except as provided in § 500,123, no
vehicle liability insurance policy or
lisbility bond shall be required of the
employer, if such worker is transported
only under circumstances for which
there is coverage under such State law.

(2) A liability insurance policy or
lisbility bond shall be required of the
employer for circumstances under which
coverage for the transportation of such
worker is not provided under such State
law.

(b) Where a Stale workers'
compensation law is applicable and
coverage is provided for a migrant or
seasonal agricultural worker by the
employer, the workers' compensation
benefits are the exclusive remedy for
loss under this Act in the case of bodily
injury or death.

(c) A farm labor contractor,
agricultural employer or agricultural
association who is the employer of a
migrant or seasonal agricultural worker
may evidence the issuance of workers'
compensation insurance and passenger
insurance under paragraphs (a) and (b)
of this section respectively by obtaining
and making available upon request to
the Departmeny of Labor:

(1) A workers' compensation coverage
policy of insurance, and

(2) A liability certificate of insurance
covering transportation of all passengers
who are not employees and of workers
whose transportation by the employer is
not covered by workers' compensation
insurance.

(d) In the absence of the insurance
certificate referred lo under paragraph
(c}(2) of this section, the Department of
Labor will look to the actual policy of
insurance or liability bond in
determining compliance with the Act
and these regulations.

§500.123 Property damage Insurance
required.

(a) When & person who is an
employer of & migrant or seasonal
sgricultural worker provides workers'
compensation insurance which protects
such worker in the event of bodily injury
or death while the worker is being
Iransported, such person must also
Obtain fnsurance providing a minimum
of $50,000 for loss or damage in any one
accident to the property of others
[excluding cargo), or evidence of a
general liability insurance policy that
provides the same protection.

(b) Such person may evidence the
purchase of motor carrier insurance or
other appropriate insurance providing
such property damage protection by

obtaining and making available upon
request to the Department of Labor a
vehicle or other liability certificate of
insurance showing that such person has
obtained the property damage insurance
required under paragraph (a) of this
section,

(¢) In the absence of the insurance
certificate referred to in paragraph (b) of
this section, the Department of Labor
will look to the actual policy of
insurance in determining compliance
with paragraph (&) of this section.

§500.124 Liabllity bond in lleu of
insurance policy.

Financial responsibility in lieu of
insurance may be evidenced by a
liability bond executed as the
“principal” by the person who will be
transporting a migrant or seasonal
agricultural worker, together with a
third party identified in the instrument
as the “surety”, to assure payment of
any liability up to $500,000 for damages
to persons or properly arising out of
such person's ownership of, operation
of, or causing to be operated any vehicle
for the transportation of such worker in
connection with the person's business,
activities, or operations. The "surety"
shall be one which appears on the list
contained in Treasury Department
Circular 570, or which has been
approved by the Secretary under the
Employee Retirement Income Security
Act of 1974 (Pub. L, 93-406). Treasury
Department Circular 570 may be
obtained from the U.S, Treasury
Department, Audit Staff, Bureau of
Government Financial Operations,
Washington, D.C. 202286,

§500.125 Qualifications and eligibllity of
insurance carrier or surety.

A policy of insurance or liability bond
does not satisfy the financial
responsibility of requirements of the Act
and these regulations unless the insurer
or surety furnishing the policy or bond
to any farm labor contractor,
agricultural employer or agricultural
association is:

(2) Legally authorized to issue such
policies or bonds in the State in which
the transportation occurs; or

(b) Legally authorized to issue such
policies or bonds in the State in which
the farm labor contractor, agricultural
employer or agricultural association has
its principal place of business or
permanent residence and is willing to
designate a person upon whom process,
issued by or under the authority of any
court having jurisdiction of the subject
matter, may be served in any proceeding
at law or equily brought in any State in
which the transportation occurs; or

(c) Legally authorized to issue such
policies or bonds in any State of the
United States and eligible as an excess
or surplus lines insurer in any State in
which business is written and is willing
to designate a person upon whom
process, issued by or under the authority
of any court having jurisdiction of the
subject matter, may be served in any
proceeding at law or equity brought in
any State in which the transportation
oceurs,

'§500.126 Duration of insurance or lability

bond.

Any insurance policy or liability bond
which is obtained pursuant to the Act
shall provide the required coverage for
the full period during which the person
shall be engaged in transporting any
migrant or seasonal agricultural worker
within the meaning of the Act.

§ 500,127 LUimitations on cancellation of
Iinsurance or liability bond of registered
farm labor contractors.

Any insurance policy or liability bond
obtained by a farm labor contractor who
is required to register with the
Department of Labor shall provide that
it shall not be cancelled, rescinded, or
suspended, nor become void for any
reason whatsoever during such period in
which the insurance or liability bond is
required by the Act to be effective,
except upon the expiration of the term
for which it is written: or unless the
parties desiring to cancel shall have first
given thirty (30) days notice to the
Administrator. The notice will include a
statement setting forth the reason for
cancellation. rescission, suspension, or
any other termination of such policy or
bond. The notice shall be in writing and
forwarded via certified or registered
mail, addressed to the Administrator of
the Wage and Hour Division, U.S.
Department of Labor, Washington, D.C.
20210. Said thirty (30) days notice shall
commence to run from the date notice is
actually received by the Administrator.

§500.128 Cancellstion of insurance policy
or liabllity bond not relief from insurance
requirements.

Cancellation, rescission, suspension,
or any other termination of any
insurance policy or liability bond
required by the Act does not relieve a
person who transports or causes to be
transported any migrant or seasonal
agricultural worker in any vehicle under

_ his ownership or control of the

responsibility to comply with the
insurance requirements specified in
§§ 500.121, 500.122 and 500.123.
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Housing Safety and Health

§500.130 Application and scope of safety
and health requirement.

(a) Each person who owns or controls
a facility or real property which is used
s housing for any migrant agricultural
worker must ensure that the facility or
real property complies with all
substantive Federal and State safety
and health standards applicable to such
housing. If more than one person is
involved in providing the housing for
any migrant agricultural worker [for
example, when an agricultural employer
owns it and a farm labor contractor or
any other person operates it), both
persons are responsible for ensuring that
the facility or real property meets the
applicable Federal and State housing
standards.

(b) A farm labor contractar,
agricultural employer, agricultural
association or any other person is
deemed an “owner” of a housing facility
or real property if said person has a
legal or equitable interest in such
facility or real property.

(c) A farm labor confractor,
agricultural employer, agricultural
association or any other person is in
“control” of a housing facility or real
property, regardless of the location of
such facility, if said person is in charge
of or has the power or authority to
oversee, manage, superintend or
administer the housing facility or real
property either personally or through an
authorized agent or employee,
irrespective of whether compensalion is
paid for engaging in any of the aforesaid
capacities,

(d) The Occupational Safety and
Health Administration (OSHA) is the
agency of the U.S. Department of Labor
which administers the Occupational
Safety and Health Act (29 U.S.C. 651 e!
seq.) which provides for the
eslablishment of safety and health
standards generally.

(e) The Employment and Training
Administration (ETA) is the agency of
the U.S. Department of Labor which
administers the U.S. Employment
Service pursuant to the Wagner-Peyser
Act (29 US.C. 49 et seq.) including the
interstate clearance order system.

§500.131 Exclusion from housing safety
and heaith requirement.

The housing safety and health
requirements do not apply to any person
who, in the ordinary course of that
person’s business, regularly provides
housing on a commercial basis to the
general public and who provides
housing to'any migrant agricultural
worker of the same character and on the
same or comparable terms and

conditions as provided to the general
public. Migrant labor housing shall not
be brought within this exception simply
by offering lodging to the general public.

§500.132 Applicable Federal standards
ETA and OSHA housing standards.

(a) The Secretary has determined that
the applicable Federal housing
standards are the standards
promulgated by the Employment and
Training Administration, at 20 CFR
654.404 et seq. and the standards

promulgated by the Occupational Safety *

and Health Administration, at 29 CFR
1910.142. Except as provided in

§ 500.131, all migrant housing is subject
to either the ETA standards or the
OSHA standards, as follows:

(1) A person who owns or controls a
facility or real property to be used for
housing any migrant agricultural worker,
the construction of which was begun on
or after April 3, 1980, and which was not
under a contract for construction as of
March 4, 1980, shall comply with the
substantive Federal safety and health
standards promulgated by OSHA at 29
CFR 1910.142. These OSHA standards
are enforceable under MSPA,
irrespective of whether housing is, at
any particular point in time, subject lo
inspection under the Occupational
Safety and Health Act.

(2) A person who owns or controls a
facility or real property to be used for
housing any migrant agricultural worker
which was completed or under
construction prior to April 3, 1980, or
which was under a contract for
construction prior to March 4, 1980, may
elect to comply with either the
substantive Federal safety and health
standards promulgated by OSHA at 29
CFR 1910.142 or the standards
promulgated by ETA at 20 CFR 653.404
et seq. The ETA standards were
established to provide housing
requirements for migrant housing used
by an employer obtaining migrant
workers through the U.S. Employment
Service. The owner or operator of such
housing may continue to rely on those
standards, rather than OSHA standards,
even if the housing is not currently being
provided pursuant to a USES job
placement program.

§500.133 Substantive Federal and State
safety and heaith standards defined.
Substantive safety and health
standards include, but are not limited to,
those that provide fire prevention, an
adequate and sanitary supply of water,
plumbing maintenance, structurally
sound construction of buildings,
effective maintenance of those
buildings, provision of adequate heat as
weather conditions require, and

reasonable protections for inhabitants
from insects and rodents. Substantive
housing standards do not include
technical or procedural violations of
safety and health standards.

§500.134 Compliance with State
standards.

Compliance with the substantive
Federal housing safety and health
standards shall not excuse
noncompliance with applicable
substantive State housing safety and
health standards.

§ 500.135 Certificate of housing
Inspection.

(a) Except as provided in paragraph
(c) of this section, a facility or real
property to be used for housing a
migrant agricultural worker shall not be
occupied by any migrant agricultural
worker unless either a State or local
health authority or other appropriate
agency, including a Federal agency, has
certified that the facility or real property
meets applicable safety and health
standards,

(b) Except as provided in paragraph
(c) of this section, the person who owns
or controls a facility or real property
shall not permit it to be occupied by any
migrant agricultural worker unless a
copy of a certificate of occupancy from
the State, local or Federal agency which
conducted the housing safety and health
inspection is posted at the site of the
facility or real property. The original of
such certificate of occupancy shall be
retained by such person for three years
and made available for inspection in
accordance with section 512 of the Act.

(c) If a request for an inspection of a
facility or real property is made to the
appropriate State, local or Federal
agency at least forty-five (45) days prior
to the date on which it is to-be occupied
by a migrant agricultural worker but the
agency has not conducted an inspection
by such date, the facility or property
may be occupied by migrant agricultural
workers unless prohibited by State law.

(d) Receipt and posting of a certificate
of occupancy as provided under
paragraph (b) of this section, or the
failure of an agency to inspect a facility
or property within the forty-five (45) day
time period, shall not relieve the person
who owns or controls a facility or
property from the responsibility of
ensuring that such facility or property
meets the applicable State and Federal
safety and health standards. Once such
facility or property is occupied, such
person shall supervise and continually
maintain such facility or property so as
to ensure that it remains in compliance
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with the applicable safety and health
standards.

Subpart E—Enforcement

§500.140 General.

Whenever the Secretary believes that
the Act or these regulations have been
violated he shall take such action and
institute such proceedings as he deems
sppropriate, including (bul not limited
lo) the following:

(a) Recommend to the Attorney
General the institution of criminal
proceedings against any person who
willfully and knowingly violates the Act
or these regulations;

(b) Recommend to the Attorney
General the institution of criminal
proceedings against any farm labor
contractor who recruits, hires, employs,
or uses, with knowledge, the services of
any illegal alien, as defined in
§ 500.20{n) of these regulations, if such
furm labor contractor has:

(1) Been refused issuance or renewal
of, or has failed to obtain, a Cerificate of
Registration, or

(2) Is a farm labor contractor whose
certificate has been suspended or
revoked;

(c] Petition any appropriate District
Court of the United States for temporary
or permanent injunctive relief to prohibit
violation of the Act or these regulations
by any person;

(d] Assess a civil money penalty
igainst any person for any violation of
the Act or these regulations;

(¢) Refer any unpaid civil money
penalty which has become a final and
unappealable order of the Secretary or a
final judgment of a court in favor of the
Secretary to the Attorney General for
.'i"'LLl\'(,'l'y"

() Revoke or suspend or refuse to
'ssue or renew any Certificate of
Registration authorized by the Act or
these regulations:

(g) Deny the facilities and services
afforded by the Wagner-Peyser Act to
any farm labor contractor who refuses
or fails to produce, when asked, a valid
Certificate of Registration;

(b} Institute action in any appropriate
United States District Court against any
person who, contrary to the provisions
Ol section 505(a) of the Act,
discriminates against any migrant or
stasonal agricultural worker,

§500.141 Concurrent actions.

The taking of any one of the actions
referred to in § 500.140 shall not be a bar
to the concurrent taking of any other

action authorized by the Act and these
regulations,

§500.142 Representation of the
Secretary.

(a) Except as provided in section
518(a) of Title 28, U.S. Code, relating to
litigation before the Supreme Court, the
Solicitor of Labor may appear for and
represent the Secretary in any civil
litigation brought under the Act; but all
such litigation shall be subject to the
direction and control of the Attorney
General.

{b) The Solicitor of Labor, through the
authorized representatives identified in
§ 500.231, shall represent the Secretary
in all administrative hearings under the
Act and these regulations.

§500.143 Civil money penalty
assessment.

(a) A civil money penalty may be
assessed for each violation of the Act or
these regulations,

(b) In determining the amount of
penalty to be assessed for any violation
of the Act or these regulations the
Secretary shall consider the type of
violation committed and other relevant
factors, including but not limited to the
following:

(1) Previous history of violation or
violations of this Act and the Farm
Labor Contractor Registration Act:

(2) The number of workers affected by
the violation or violations;

(3) The gravity of the violation or
violations;

(4) Efforts made in good faithto |
comply with the Act;

(5) Explanation of person charged
with the violation or violations;

(6) Commitment to future compliance,
taking into account the public heaith,
interest or safety, and whether the
person has previously violated the Act;

(7) The extent to which the violator
achieved a financial gain due to the
violation, or the potential financial loss
or potential injury to the workers.

§500.144 Civil money penaities—payment
and collection.

Where the assessment is directed in a
final order by the Secretary or in a final
judgment issued by a United States
District Court, the amount of the penalty
is immediately due and payable to the
United States Department of Labor, The
person assessed such penalty shall remit
promptly the amount thereof, as finally
determined, to the Secretary by certified
check or by money erder, made payable
to the order of “Wage and Hour
Division, Labor," The remittance shall
be delivered or mailed either to the
Administrator, in Washington, D.C.,, or
to the Wage and Hour Division Regional
Office for the area in which the
violations ocourred.

§500.145 Registration determinations.

Section 500.51 set forth the standards
under which the Secretary may refuse to
issue or to renew, or may suspend or
revoke, a Certificate of Registration
{including a Farm Labor Contractor
Employee Certificate of Registration).

§500.146 Continuation of matters
Iinvolving violations of FLCRA.

(a) Any matter involving the
revocation, suspension, or refusal to
renew a Certification of Registration
issued under FLCRA and any matter
involving the refusal to issue a
certificate authorized under FLCRA
shall continue through final
administrative determination in
accordance with the provisions of
FLCRA and the regulations issued
thereunder.

(b) Any matter involving the
assessment of a civil money penalty for
a violation of FLCRA will continue
through final administrative
determination in accordance with the
provisions of FLCRA and the regulations
issued thereunder.

(¢) The rules of practice for
implementation of administrative
enforcement for violations of FLCRA
referred to the Office of the Chief
Administrative Law Judge on or after
April 14, 1983, shall be the rules of
practice provided in §§ 500.220 through
500.262 and the official record shall be
maintained in accordance with
§§ 500.270 and 500.271 of these
regulations.

(d) The rules of practice for
implementation of administrative
enforcement for violations of FLCRA
referred to the Office of the Chief
Administrative Law Judge prior to April
14, 1983 shall be the rules of practice
provided in 29 CFR 40.201 through
40.262,

Agreements With Federal and State
Agencies

§ 500.155 Authority.

Section 513 of the Act authorizes the
Secretary to enter into agreements with
Federal and State agencies (a) to use
their facilities and services, (b) to
delegate (subject lo subsection 513(b) of
the Act) to Pederal and State agencies
such authority (other than rulemaking)
as he determines may be useful in
carrying out the purposes of the Act, and
(c) to allocate or transfer funds to, or
otherwise pay or reimburse, such
agencies for expenses incurred pursuant
to paragraphs (a) or (b) of this section.




36762 Federal Register / Vol. 48, No. 157 / Friday, August 12, 1983 / Rules and Regulations
§500.156 Scope of agreements with (3) A description of the manner in necessary for the administrative
Federal agencies. which the State intends to carry out enforcement of the Act.

Every agreement between the
Secretary and any other Federal agency
under the authority referred to in
§ 500.155 of this Part shall contain terms
and conditions mutually agreeable to
both parties, and shall contain such
delegation of authority as the Secretary
deems useful.

§500.157 Scope of agreements with State
agencies.

(a) Every agreement between the
Secretary and any State agency under
the authority referred to in § 500.155 of
this Part shall be in writing.

(b) Any delegation to a State agency
by the Secretary under such authority
shall be made pursuant to approval of a
wrilten State plan submitted in
accordance with § 500.158 which shall
(1) include a description of each function
to be performed, the method of
performing each such function, and the
resources to be devoted to the
performance of each such function, (2)
provide assurances satisfactory to the
Secretary that the State agency will
comply with its description under
paragraph (b)(1) of this section and that
the State agency’s performance of the
delegated functions will be at least
comparable to the performance of such
functions by the Department of Labor;
and (3) contain a certification of the
Attorney General of such State, or, if the
Attorney General is not authorized to
make such a statement, the State official
who is so authorized, that an agreement
pursuant to such State plan is valid
under the laws of that State.

§500.158 Functions delegatable.

The Secretary may delegate to the
State such functions as he deems useful
including the

(a) Receipt, handling and processing
of applications for certificates of
registration;

(b) Issuance of certificates of
registration;

(c) Conduct of various investigations;
and

(d) Enforcement of the Act.

§ 500.159 Submission of plan.

(a} Any State agency desiring to enter
into an agreement pursuant to section
513 of the Act shall submit a State plan
in such form and in such detail as the
Secretary shall direct.

(b) Each such plan shall include, at
least, the following:

{1) The delegation sought;

(2) The State authority for performing
such delegated functions;

such functions; and
(4) The estimated cost of carrying out
such functions.

§500.160 Approved State plana.

(a) The Secretary, in accordance with
the authority referred to in § 500.155 of
this Part, has delegated the following
functions to the States listed herein
below:

Nore

(b) Every State agreement entered into

pursuant to the authority referred to in
§ 500,155 of this Part shall be available
for public inspection and copying in
accordance with 29 CFR Part 70,

§500.161 Audits.

The Secretary shall conduct audits as
he deems necessary of the State plans,
but on not less than an annual basis.

§500.162 Reports.

The Secretary shall require such
reports as he deems necessary of
activities conducted pursuant to State
plans, but on not less than an annual
basis.

Central Public Registry

§500.170 Establishment of registry.

The Administrator shall establish a
central public registry of all persons
issued a Certificate of Registration or a
Farm Labor Contractor Employee
Certificate. The central public registry
shall be available at the Regional
Offices of the Wage and Hour Division
and its National Office in Washington,
D.C. Information filed therein shall be
made available upon request. Requests
for information contained in the registry
may also be directed by mail to the
Administrator, Wage and Hour Division,
Attn: MSPA, U.S, Department of Labor,
Washington, D.C. 20210. Alternatively,
requests for registry information may be
made by telephone by calling 1-800-
368-1008, a toll-free number, during the
hours of 8:15 a.m. to 4:45 p.m., Eastern
time, on week days. Telephone requests
within the Washington, D.C.
melropolitan area may be made by
calling 523-6058.

Subpart F—Administrative
Proceedings

General

§ 500.200 Establishment of procedures
and rules of practice.

This subpart codifies and establishes
the procedures and rules of practice

§500.201 Applicability of procedures and
rules.

(a) The procedures and rules
contained herein prescribe the
administrative process necessary for a
determination:

(1) To suspend or revoke, or to refuse
to issue or renew, a Certificate of
Registration authorized under the Act
and these regulations; and

(2) To impose an assessment of civil
money penalties for violations of the Adl
or of these regulations.

[b) The procedures and rules
contained herein also specify the
administrative responsibility under
section 102(5) of the Act with regard toz
designation by a court of the Secretary
as an agent of an applicant for a
certificate of registration in any action
against such applicant, if said applicant
has left the jurisdiction in which the
action is commenced or otherwise has
become unavailable to accept service.

Procedures Relating to Hearing
§500.210 Written notice of determination
required.

(a) Whenever the Secretary
determines to suspend or revoke, or to
refuse to issue or renew, a Certificate of
Registration, the applicant for or the
holder of such certificate shall be
notified in writing of such
determination.

(1) In cases involving a determination
relating to a Certificate of Registration
applied for by, or issued to, a farm labor
contractor, written notice shall also be
given to every applicant for or holder of
a Certificate of Registration as an
employee of such contractor.

{2) In cases involving a determination
relating to a Farm Labor Contractor
Employee Certificate of Registration,
written notice shall also be given to the
farm labor contractor of such applicant
or certificate holder.

(b} Whenever the Secretary
determines to assess a civil money
penalty for a violation of the Act or
these regulations, the person against
whom such penalty is assessed shall be
notified in writing of such
determination.

§500.211 Contents of notice.

The notice required by § 500.210 shalk

(a) Set forth the determination of the
Secretary and the reason or reasons
therefor.

(b) Set forth, in the case of a civil
money penalty assessment:

(1) A description of each violation;
and

] 1
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(2) The amount assessed for each
violation.

(c) Set forth the right to request a
hearing on such determination.

(d) Inform any affected person or
persons that in the absence of a timely
request for a hearing, the determination
of the Secretary shall become final and
unappealable.

(e} Set forth the time and method for
requesting @ hearing, and the procedures
relating thereto, as set forth in § 500.212,

§500.212 Request for hearing.

(a) Any person desiring to request an
sdministrative hearing on a
determination referred to in § 500.210
shall make such request in writing to the
Administrator of the Wage and Hour
Division, Employment Standards
Administration, U.S. Department of
Labor, 200 Constitution Avenue, NW.,,
Vashington, D.C. 20210, no later than
thirty (30) days after the service of the
notice referred to in § 500.210.

(b) No particular form is prescribed
for any request for hearing permitted by
ll;m{part. However, any such request
shall:

(1) Be typewritten or legibly written
on size 8%" x 11" paper; -

(2) Specify the issue or issues stated
in the notice of determination giving rise
to such request;

(3) State the specific reason or
reasons why the person requesting the
hearing believes such determination is
in error;

(4) Be signed by the person making the
request or by an authorized
representative of such person; and

(5) Include the address at which such
person or authorized representative
desires to receive further
communications relating thereto,

(¢) The request for such hearing shall
be delivered in person or by mail to the
Administrator at the above address,
within the time set forth in paragraph (a)
of this section. For the affected person's
protection, if the request is by mail, it
should be by certified mail.

(d) Civil money penalties under
FLCRA shall be treated as follows:

(1) Determinations to assess civil
money penalties for violations of FLCRA
made prior to April 14, 1983 shall
Continue until a final administrative,
determination shall have been made in
dccordance with 29 CFR Part 40.

(2) Determinations to assess civil
money penalties for violations of FLCRA
@nsing prior to April 14, 1983, made on
or after April 14, 1963, shall continue
until a final administrative
determination shall have been made in
accordance with these regulations.

Procedures Relating to Substituted
Service

§ 500.215 Change of address.

(a) Pursuant to section 105(1) of the
Act, every holder of a Certificate of
Registration shall notify the Secretary
within thirty (30) days of each change of
permanent place of residence. Said
persons may also furnish additional
mailing addresses,

(b) The notification required in
paragraph (a) of this section shall be in
writing, by certified mail and addressed
to the Administrator, Wage and Hour
Division, Employment Standards
Administration, 200 Constitution
Avenue, NW., Washington, D.C. 20210.

(c) Such change of address shall be
deemed effective upon receipt by the
Administrator, unless a later date is
specified in the notice.

§500.216 Substituted service.

(a) Pursuant to section 102(5) of the
Act, the Secretary, when so designated
by a court, shall accept service of
summons in any action arising under the
Act or these regulations against any
applicant for or any holder of a
Certificate of Registration who has left
the jurisdiction in which such action is
commenced or otherwise has become
unavailable to accept such service.

(b) Acceptance of service of summons
referred to in paragraph (a) of this
section shall be under such terms and
conditions as are set by the court in its
designation of the Secretary for the
purpose of section 102(5) of the Act.

(c) To be effective, such service shall
be made by delivery personally or by
certified mail, either to the
Administrator of the Wage and Hour
Division in Washington, D.C., or to the
Administrator's authorized
representative located in the area in
which the action has been commenced.

§500.217 Responsibility of Secretary for
service.

Upon receipt of any substituted
service, as described in § 500.2186, the
same shall be forwarded by certified
mail to the permanent address furnished
by the person for whom service is

_ accepted and to such other address as

may be determined appropriate by the
Secrelary. Such mailing shall complete
the Secretary’s respansibility in
connection with the substituted service
requirement of the Act.

Rules of Practice

§500.220 General.

Except as specifically provided in
these regulations, the “Rules of Practice
and Procedure for Administrative
Hearings Before the Office of

Administrative Law Judges” established
by the Secretary at 29 CFR Part 18 shall
apply to administrative proceedings
under MSPA.

§500.221 Commencement of proceeding.

Each administrative proceeding
permitted under the Act and these
regulations shall be commenced upon
receipt of a timely request for hearing
filed in accordance with § 500.212.

§ 500.222 Designation of record.

Excepl as provided in paragraph (c) of
this section:

(a) Each administrative proceeding
instituted under the Act and these
regulations shall be identified of record
by a number preceded by the year and
the letters “MSPA" and followed by one
or more of the following designations:

{1) Proceedings involving the “refusal
to issue or to renew, or to suspend or to
revoke Certificate of Registration™ shall
be designated as “R",

{2} Proceedings involving the
“assessment of civil money penalties"
shall be designated as “P".

(3) Proceedings involving both
Certificate of Registration and
assessment of civil money penalties
shall be designated as “R and P"".

(b) The number, letter(s), and
designation assigned to each such
proceeding shall be clearly displayed on
each pleading. motion, brief, or other
formal document filed and docketed of
record.

(c) Each administrative proceeding
involving violations of FLCRA prior lo
April 14, 1983 and filed with the Office
of the Chief Administrative Law Judge
on or after April 14, 1983, shall be
identified of record by a number
preceded by the year and the letters
“FLCRA-MSPA" and followed by one or
more of the letter designations provided
in paragraphs {a)(1) through (a)(3) of this
section, i.e., (year) -FLCRA-MSPA-{#)-
(R and/or P).

§ 500.223 Caption of proceeding.

(a) Each administrative proceeding
instituted under the Act and these
regulations shall be captioned in the
name of the person requesting such
hearing, and shall be styled as follows:

In The Matter of ——, Respondent.

(b) For the purposes of such
administrative proceeding the
“Secretary of Labor” shall be identified
as plaintiff and the person requesting
such hearing shall be named as
respondent.
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Referral for Hearing §500.232 Consent findings and order. papers a decision on the issues referred

§ 500.224 Referral to Administrative Law
Judge.

(a) Upon receipt of a timely request
for a hearing filed pursuant to and in
accordance with § 500.212, the
Secretary, by the Associate Solicitor for
the Division of Fair Labor Standards or
by the Regional Solicitor for the Region
in which the action arose, shall, by
Order of Reference, promptly refer an
authenticated copy of the natice of
administrative determination
complained of, and the original or a
duplicate copy of the request for hearing
signed by the person requesting such
hearing or by the authorized
representative of such person, to the
Chief Administrative Law Judge, for a
determination in an administrative
proceeding as provided herein. The
notice of administrative determination
and request for hearing shall be filed of
record in the Office of the Chief
Administrative Law Judge and shall,
respectively, be given the effect of a
complaint and answer thereto for
purposes of the administrative
proceeding, subject to any amendment
that may be permitted under these
regulations.

(b) A copy of the Order of Reference,
together with a copy of these
regulations, shall be served by counsel
for the Secretary upon the person
requesting the hearing, in the manner
provided in 29 CFR 18.3.

§500.225 Notice of docketing.

The Chief Administrative Law Judge
shall promptly notify the parties of the
docketing of each matter.

§500.226 Service upon attorneys for the
Department of Labor—number of copies.

Two copies of all pleadings and other
documents required for any
administrative proceeding provided
herein shall be served on the attorneys
for the Department of Labor. One copy
shall be served on the Associate
Solicitor, Division of Fair Labor
Standards, Office of the Solicitor, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Washington, D.C. 20210,
and one copy on the Attorney
representing the Department in the
proceeding.

Procedures Before Administrative Law
Judge

§500.231 Appearances; representation of
the Department of Labor.

The Associate Solicitor, Division of
Fair Labor Standards, and such other
counsel, as designated, shall represent
the Secretary in any proceeding under
these regulations.,

(a) General. At any time after the
commencement of a proceeding under
this part, but prior to the reception of
evidence in any such proceeding, a
party may move to defer the receipt of
any evidence for a reasonable time to
permit negotiation of an agreement
containing consent findings and an
order disposing of the whole or any part
of the proceeding. The allowance of
such deferment and the duration thereof
shall be at the discretion of the
Administrative Law Judge, after
consideration of the nature of the
proceeding, the requirements of the
public interest, the representations of
the parties, and the probability of an
agreement being reached which will
result in a just disposition of the issues
involved.

(b) Content. Any agreement
containing consent findings and an
order disposing of a proceeding or any
part thereof shall also provide:

(1) That the order shall have the same
force and effect as an order made after
full hearing;

(2) That the entire record on which
any order may be based shall consist
solely of the notice of administrative
determination (or amended notice, if one
is filed), and the agreement;

(3) A waiver of any further procedural
steps before the Administrative Law
Judge; and

(4) A waiver of any right to challenge
or contest the validity of the findings
and order entered into in accordance
with the agreement.

(¢) Submission. On or before the
expiration of the time granted for
negotiations, the parties or their
authorized representatives or their
counsel may:

(1) Submit the proposed agreement for
consideration by the Administrative
Law Judge; or

(2) Inform the Administrative Law
Judge that agreement cannot be reached.

(d) Disposition. In the even! an
agreement containing consent findings
and an order is submitted within the
time allowed therefor, the
Administrative Law Judge, within thirty
(30) days thereafter, shall, if satisfied
with its form and substance, accept such
agreement by issuing a decision based
upon the agreed findings.

Post-Hearing Procedures
§500.262 Decision and Order of
Administrative Law Judge.

(a) The Administrative Law Judge
shall prepare, as promptly as practicable
after the expiration of the time set for
filing proposed findings and related

by the Secretary.

(b) The decision of the Administrative
Law Judge shall be limited to a
determination whether the respondent
has violated the Act or these
regulations, and the appropriateness of
the remedy or remedies imposed by the
Secretary. The Administrative Law
Judge shall not render determinations on
the legality of a regulatory provision or
the constitutionality of a statutory
provision.

(¢) The decision of the Administrative
Law Judge, for purposes of the Equal
Access to Justice Act (5 U.S.C. 504),
shall be limited to determinations of
attorney fees and/or other litigation
expenses in adversary proceedings
requested pursuant to § 500.212 which
involve the madification, suspension or
revocation of a Certificate of
Registration issued under the Act and
these Regulations, and/or the imposition
of a civil money penalty assessed for a
violation of the Act or these Regulations.
The Administrative Law Judge shall
have no power or authority to award
attorney fees and/or other litigation
expenses pursuant to the provisions of
the Equal Access lo Justice Act or
Regulations issued thereunder in any
proceeding under MSPA or these
Regulations involving the refusal to
issue or renew a Certificate of
Registration.

(d) The decision of the Administrative
Law Judge shall include a statement of
findings and conclusions, with reasons
and basis therefor, upon each material
issue presented on the record. The
decision shall also include an
appropriate order which may be to
affirm, deny, reverse, or modify, in
whole or in part, the detexrmination of
the Secretary. The reason or reasons for
such order shall be stated in the
decision.

(e) The Administrative Law Judge
shall transmit to the Chief
Administrative Law Judge the entire
record including the decision. The Chief
Administrative Law Judge shall serve
copies of the decision on each of the
parties.

(f) The decision when served shall
constitute the final order of the
Secretary unless the Secretary, pursuant
to section 103(b)(2) or section 503(b}{2)
of the Act, modifies or vacates the
decision and order of the Administrative
Law Judge.

(8) Except as provided in §§ 500.263
through 500.268, the administrative
remedies available to the parties under
the Act will be exhausted upon service
of the decision of the Administrative

Law Judge.
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Modification or Vacation of Order of
Administrative Law Judge

{500.263 Authority of the Secretary.

Whenever the Secretary believes that
the Decision and Order of the
Administrative Law Judge: (a) Is
inconsistent with & policy or precedent
established by the Department of Labor,
[b) encompasses determinations not
within the scope of the authority of the
Administrative Law Judge, or (c) awards
sltorney fees and/or other litigation
expenses pursuant to the Equal Access
to Justice Act which are unjustified or
excessive, he may modify or vacate such
Decision and Order, pursuant to the
suthority contained in section 103(b}(2)
or section 503(b){2) of the Act.

§500.264 Implementation by the
Secretary.

(a) The Secretary shall implement this
authority by the issuance of a Notice of
intent to Modify or Vacate the Decision
and Order in question.

(b) The Notice of Intent shall be
issued within thirty (30) days after the
Decision and Order in question,

(c) Service of the Notice of Intent shall
be made upon each party to the
proceeding pursuant to 29 CFR 18.3, and
Iu;;-;m the Chief Administrative Law
udge,

§500.265 Responsibility of the Office of
Administrative Law Judges.

Upon receipt of the Secretary’s Notice
of Intent to Modify or Vacate a Decision
and Order of an Administrative Law
Judge, the Chief Administrative Law
Judge shall, within fifteen (15) days,

index, certify and forward a copy of the
complete hearing record to the
Secretary.

§ 500.266 Additional information, if
required.

Where the Secretary issues a Notice
of Intent to Modify or Vacate such
Decision and Order, the Secretary shall,
after review of the hearing record, notify
each party of: .

(a) The issue or issues raised;

(b) The form in which submission
shall be made (i.e., briefs, oral argument,
etc.); and the time within which such
presentation shall be submitted.

§ 500,267 Final decision of the Secretary.

(&) The Secretary's final decision shall
be issued and forwarded to the Chief
Administrative Law Judge for service
upon the parties to such proceeding.
Such service shall be made in
accordance with paragraph (b) of this
section.

{(b) Upon receipt of an Order of the
Secretary modifying or vacating the
Decision and Order of an
Administrative Law Judge, the Chief
Administrative Law Judge shall
substitute such Order for the Decision
and Order of the Administrative Law
Judge and serve same upon each party
to the proceeding.

§ 500.268 Stay pending decision of the
Secretary.

In the event a respondent has filed a
notice of appeal of the Administrative
Law Judge's Decision and Order in a
United States District Court prior to
receipt of the Secretary's Notice of

Intent the Secretary shall seek a stay of
proceedings in such United States
District Court.

Record

§ 500.270 Retention of official record.

The official record of every completed
administrative hearing provided by
these regulations shall be maintained
and filed under the custody and control
of the Chief Administrative Law Judge.

§ 500.271 Certification of official record.

Upon receipt of timely notice of
appeal to a United States District Court
pursuant to section 103(c) or 503(c) of
the Act, the Chief Administrative Law
Judge shall promptly certify and file
with the appropriate United States
District Court, a full, true, and correct
copy of the entire record, including the
transcript of proceedings.

Appendix

Editorial Note: The Department hereby
presents forms which satisfy certain
disclosure and recordkeeping aspects of the

Act and the regulations. These forms,

however, will not eppear in the Code of

Federal Regulations.

Appendix A—Migrant and Seasonal
Agricultural Worker Protection Act
Poster, WH-1376, /

Appendix B—Worker Information, WH-516.

Appendix C—Housing Terms and Conditions.
WH-521.

Appendix D—Wage Statement, WH-501
(English, Spanish).
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