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sumMARY: Under the provisions of the
paperwork Reduction Act (44 U.S.C.
Chapter 35), agencies are required to
submit proposed reporting and
recordkeeping requirements to OMB for
review and approval, and to publish a
notice in the Federal Register notifying
the public that the agency has made
such a submission. USIA is requesting a
generic clearance of its public opinion
surveys which are conducted abroad.
We are also requesting clearance of an
internal form IAP-80, which is used to
collect information on the availability of
performing artists for appearances
overseas on behalf of the United States.

paTe: Comments must be received on or
before August 15, 1983,

Copies: Copies of the request for
clearance [S.F. 83), supporting
statement, instructions, transmittal
letters, and other documents submitted
1o OMB for review may be obtained
from the Agency Clearance Officer.
Comments on the items listed should be
submitted to the OMB Reviewer.

FOR FURTHER INFORMATION CONTACT:
Agency Clearance Officer: Charles N.
Canestro, U.S. Information Agency, M/

N, 400 C Street SW., Washington, D.C.
20547, Telephone (202) 485-8678, and
OMB Reviewer: David S. Reed, Office of
Information and Regulatory Affairs,
Office of Management and Budget, New
Executive Office Building, Washington,
D.C. 20503, Telephone (202) 395-7231.

SUPPLEMENTARY INFORMATION: Title:
USIA Surveys.

Form Number: No form used for this
information collection. Abstract:
Executive Order 12048 of March 27,
1978, requires the Director of the U.S,
Information Agency to be the principal
advisor within the U.S. Government on
international educational, informational
and cultural matters. The scope of the
USIA Director’s advice includes
assessments of the impact of U.S.
foreign policy on public opinion abroad.
USIA conducts public opinion surveys
overseas as a8 means of obtaining such
information. The agency seeks clearance
from OMB for these foreign opinion
surveys. USIA will provide OMB a
quarterly report of surveys conducted.

Title: Fact Sheet for Performing Artists
Touring Privately. Form Number: IAP-
90.

Abstract: Under the requirements of
Pub. L. 87-256, The Mutual Educational
and Cultural Exchange Act of 1961, The
U.S. Information Agency tries to
strengthen the understanding and
respect of the United States by foreign
people through the sponsorship of
performing artists and groups. This is
done at minimal cost o the U.S.
Government by our program of selecting
artists on private tours overseas to
schedule performances, in countries
they are visiting, under the sponsorship
of the United States Government. The
purpose of these programs is to
strengthen the ties which unite us with
other nations by demonstrating the
educational and cultural interests,
developments, and achievements of the
people of the United States, and the
contributions being made toward a
peaceful and more fruitful life for people
throughout the world.

Dated: July 15, 1963.

Charles N. Canestro,

Manogement Analyst, Federal Register
Liaison.

[FR Doc. 83-38956 Filed 7~15-&: 845 wm]

BILLING CODE 8230-01M




32908

Sunshine Act Meetings

Federal Register
Vol. 48, No. 139

Tuesday, July 19, 1983

This section of the FEDERAL REGISTER
contains notices of meetings published
under the "Government in the Sunshine
Act” (Pub. L. 94-409) 5 US.C.
552b(e)3).

CONTENTS

Federal Communications Commission..
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National Transportation Safety Board..
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1

FEDERAL COMMUNICATIONS COMMISSION

Deletion of Agenda Item From July 14th
Open Meeting

July 14, 1683,

The following item has been deleted
at the request of the Chairman from the
list of agenda items scheduled for
consideraiton at the July 14, 1983 Open
Meeting and previously listed in the
Commission's Notice of July 7, 1983.

Agenda, Item No., and Subject

Video—1—Tit/e: Application for review of
staff action filed by Mountain TV Network,
Inc, Summary: Mountain TV Network, Inc.,
filed an applicaiton for review of the action
of the Chief of the Mass Media Bureau
which directed it to submit evidence of ita
financial ability to construct and operate
the 2,379 low power television facilities for
which it has filed applications for
construction permits,

Deletion of Agenda Item From July 14th
Closed Meeting

The following item has been deleted
at the request of the office of the
General Counsel from the list of agenda
items scheduled for consideraiton at the
July 14, 1983 Closed Meeting and
previously listed in the Commission's
Notice of July 7, 1983.

Agenda, Item No., and Subject

Hearing—3—Petition for Special Relief
seeking approval of a distress sale and
related pleadings in the Hartford,
Connecitcut, television renewal proceeding
(BC Docket No. 80-730).

Issued: July 14, 1983,
William J. Tricarico,
Secretary, Federal Communications
Commission.
(S-1040-83 Filed 7-15-83; 10:40 am}
BILLING CODE 6717-01-M

2

FEDERAL MARITIME COMMISSION

“FEDERAL REGISTER" CITATION OF
PREVIOUS ANNOUNCEMENT: 48 FR 32253,
July 14, 1983.

PREVIOUSLY ANNOUNCED TIME AND DATE
OF THE MEETING: 9 a.m,, July 19, 1983,

CHANGE IN THE MEETING: Addition of the
following item to the open session:

4. Agreements Nos, 96484A-22 and 10122~
11: Amendments to the Inter-American
Freight Conference, Section A, and the Inter-
American Freight Area River Plate/Puerto
Rico and U.S. Virgin Islands Conference,
respectively, to prohibit Conference members
from acting as agents.

[5-1042-83 Filed 7~15-&3: 11:33 amn)
BILLING CODE 6730-01-M

3

FEDERAL RESERVE SYSTEM
(Board of Governors)

TIME AND DATE: 10 a.m., Monday, July 25,
1983.

PLACE: 20th Street and Constitution
Avenue NW,, Washington, D.C. 20551.

STATUS: Closed.
MATTERS TO BE CONSIDERED:

1. Personnel actions (appointments,
promotions, assignments, reassignments, and
salary actions) involving individual Federal
Reserve System employees.

2, Any items carried forward from a
previously announced meeting:

CONTACT PERSON FOR MORE

INFORMATION: Mr. Joseph R. Coyne,

Assistant to the Board (202) 452-3204.
Dated: July 15, 1983.

James McAfee,

Associate Secretary of the Board.

[S-1044-23 Filed 7-15-83; 3:28 pm)

BILLING CODE 8210-01-M

4

NATIONAL TRANSPORTATION SAFETY
BOARD

[NM-83-16]

TIME AND DATE: 9 a.m., Tuesday, July 2,
1983.

PLACE: NTSB Board Room, eighth floor,
800 Independence Ave. SW,,
Washington, D.C. 20504.

STATUS: The first three items will be
open to the public; the remaining items
will be closed under Exemption 10 of the
Government in the Sunshine Act.

MATTERS TO BE CONSIDERED:

1. Pipeline Accident Report—Mississippi
River Transmission Corporation Natural Cas
Overpressure and Fire, Pine Bluff, Arkansas,
October 1, 1882, and Recommendations.

2. Update of Safety Objectives Plan,

3. Notice of Proposed Rulemaking to
amend Part 821, the Safety Board's Rules of
Practice in Air Safety Proceedings; revised.

4. Order on Petitions for Reconsideration:
Application of Catskill Airways, Inc., Stephen
C. Low, and Cranville C. Bentley for attorney
fees and other expenses, NTSB No. 2-EAJA:
disposition of petitions for reconsideration
filed by Catskill Airways and the
Administrator.

5. Opinion and Order; Administrator v.
Gaugler, Docket SE-4910; disposition of
respondent’s appeal.

CONTACT PERSON FOR MORE
INFORMATION: Sharon Flemming (202)
382-6525.

July 15, 1983

[5-1043-83 Filed 7-15-83; 3:23 pm|
BILLING CODE 4910-50-M

POSTAL RATE COMMISSION
Notice of Visit
July 15, 1983,

Notice is hereby given that
Commission Staff Members will visit the
Main Post Office, Washington, D.C,, on
Thursday, July 21, 1983, to observe the
automated sorting equipment used as
part of the ZIP + 4 program. :

A report of the visit will be on file in
the Commission's Docket Section.
Cyril J. Pattack,

Acting Secretary.
1S-1041-83 filed 7-15-83; 11:39 any)
BILLING CODE 7715-01-M
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DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Parts 701, 816, and 817

Surface Coal Mining and Reclamation
Operations Permanent Regulatory
Program; Excess Spoll Fills

AaeNcY: Office of Surface Mining
Reclamation and Enforcement, Interior.

ACTION: Final rule.

SUMMARY: The Office of Surface Mining
Reclamation and Enforcement (OSM) is
amending its rules dealing with the
requirements for disposal of excess spoil
from surface and underground mining
activities. The final rules set out four
sections to cover general requirements,
head-of-hollow/valley fills, durable rock
fills, and preexisting benches. They
eliminate the information that was
duplicated in each previous section,
allow more flexibility in the design of
excess spoil fills, and remove those
provisions that are excessive,
unnecessary and burdensome.

EFFECTIVE DATE: August 18, 1683,

FOR FURTHER INFORMATION CONTACT:
Robert A. Wiles, Division of Engineering
Analysis, Office of Surface Mining, U.S.
Department of the Interior, 1851
Constitution Avenue, NW., Washington,
DC 20240; 202-343-7881.

SUPPLEMENTARY INFORMATION:

I. Background

1. Discussion of Comments and Rules
Adopted

1L Procedural Matters

L. Background

Spoil disposal practices in surface
mining over the years have had a major
impact on the environment. Prior to the
passage of the Surface Mining Control
and Reclamation Act of 1977, 30 U.S.C.
1201 et seq. (the Act), mine operators in _
steep slope areas often disposed of
overburden material by pushing it
downslope of the bench. The practice
destroyed vegetation and caused
erosion, slides and increased
sedimentation of streams. To rectify this
problem, Section 515(b)(22) of the Act
required the controlled placement of all
excess spoil material from surface coal
mining operations using sound
engineering practices to ensure the long
term stability of the fill.

Rules concerning the disposal of
excess spoil were proposed on
September 13, 1978 (43 FR 41850-41892
and 41910-41912) and promulgated as
final on March 13, 1979 (44 FR 15406
15408 and 15432-15434). These previous
rules included general requirements on

the disposal of excess spoil in §§ 816.71
and 817.71, and more specific
requirements for valley fills, head-of-
hollow fills and durable rock fills,
respectively, in §§ 816.72 and 817.72,
816.73 and 817.73, and 816.74 and 817.74.

Since the publication of the
permanent program rules on excess
spoil material in 1979, there have been
two additions to the rules. First,

§8§ 816.71(0) and 817.71(0) were added
as final rules on July 17, 1981 (43 FR
37231-37235) to allow the controlled
gravity transport of excess spoil from an
actively mined upper bench to an
existing lower bench. Second, §§ 816.75
and 817.75, which allow the disposal of
excess spoil on preexisting benches,
were proposed in the Federal Register
on July 20, 1981, (46 FR 37286) and
promulgated as final on April 29, 1982
(47 FR 18553-18555).

These final rules set out four sections
to cover general requirements, head-of-
hollow/valley fills, durable rock fills,
and preexisting benches, They eliminate
the information that was duplicated in
each previous section, allow more
flexibility in the design of excess spoil
fills, and remove those provisions that
are excessive, unnecessary and
burdensome. All engineering designs,
however, will still have to meet the
requirements of the Act and the
approved regulatory program, and be
approved by the appropriate regulatory
authority.

On June 8, 1982 (47 FR 24954), OSM
published a notice of proposed
rulemaking to amend 30 CFR Parts 701,
816 and 817 relating to dispesal of
excess spoil. No public hearings were
requested. A public meeting was held in
Washington, D.C. on July 28, 1682, The
comments received at the meeting are
addressed in this preamble. During the
comment period, June 8, 1982, to August
25, 1982, OSM received numerous
comments from State agencies, industry
and environmental groups. The
comment period was extended through
September 10, 1882, primarily for
admission of comments received at
congressional hearings.

IL Discussion of Comments and Rules
Adopted

A. General Comments

Elimination of design requirements.
The majority of commenters agreed with
OSM's efforts to remove burdensome
and excessive requirements and the
stringent design standards in the
previous rules to allow greater flexibility
and more innovative designs by the
professional engineering community.
Some commenters characterized OSM's
effort as being realistic and cognizant of

the diversity of environmental
conditions, the varying characteristics of
the materials to be disposed, the ability
of engineers to develop functional,
economical designs and the inherent
responsibility of the State to regulate,

In support of the concept to remove
restricting design standards, one
commenter quoted an OSM sponsored
study, “Disposal of Excess Spolil from
Coal Mining and the Surface Mining
Control and Reclamation Act of 1977,"
produced in 1981 by the National
Academy of Sciences’ Commission on
Natural Resources, This study
questioned the previous rules for failing
to recognize the diversity and
complexities of the environmental
systems, for creating design standards
that are impractical to enforce, for
producing inequity of economic impact,
for raising reclamation costs beyond
what is necessary and for being more
stringent than the Act.

Two commenters voiced a contrary
opinion and strongly rejected the idea of
eliminating design standards. One of the
commenters warned that placing too
much reliance on performance
standards may result in an operator's
failure to perform not being identified
until environmental damage has
occurred. The commenter said the
operator could also find correcting the
problem unnecessarily costly. In certain
instances, the commenter said, a design
requirement may have prevented the
demage from occurring.

The other commenter felt many
adverse impacts would be caused by
elimination of design standards
especially for excess spoil fills. The
commenter felt that unstable excess
spoil fills would be constructed using
the end dumping technique and that
certification by a registered professional
engineer would not protect the health
and safety of the public. The commenter
said the need for specific design
standards to achieve uniformity and
assure long-term stability, as well as
protection of streams and the public, is
becoming even more evident as the
increased sizes of excess spoil fills
complicates the engineering
requirements.

These final rules emphasize the use of
performance standards rather than
design standards. Certain design
criteria, however, have continued to be
used where deemed appropriate. The
use of design standards alone cannot
ensure the construction of a safe and
environmentally sound fill. In fact,
design standards generally fail to
consider site-specific conditions and
thus are often as likely to result in under
design as over design of the fill.
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The intent of these rules is to not
constrain the engineer with a design
standard that may be totally
inappropriate for the site-specific
environmental conditions, or that is
unnecessary or unworkable. With the
safeguards of performance standards,
certification by qualified engineers,
design and foundation analyses prior to
permitting, regular inspection during
construction and at completion by the
engineer and the State, performance
bands, and OSM oversight of the State's
regulatory performance, an excess spoil
fill can be properly and safely designed
and constructed to protect the public
and the environment. These rules
emphasize those considerations
necessary for proper design and
construction of the fill rather than
imposing arbitrary design stardards that
cannot be expected to cover every
extenuating circumstance or every
evironmental situation. Individual State
regulatory authorities may supplement
these regulations with additional design
standards should they find them
desirable to their particular
environmental conditions. A further
discussion of the use of performance
standards rather than design criteria
appears in the “Final Environmental
Impact Statement OSM EIS-1:
Supplement, ** Volume I, pp. Il 7-8 and
IV 5-2.

The majority of commenters agreed
with the proposal to revise the excess
spoil rules. While the renumbering and
combining of sections in the new excess
spoil rules may cause some initial
confusion, in most cases the new rules
will not cause the design and
construction of excess spoil facilities to
differ much from previous operations.
This final rule adopts the proposed rule
with some modifications for clarity.
These changes are discussed further in
this preamble.

Two commenters objected to OSM's
proposed rules for excess spoil fills
because in their opinion they failed to
be supported by enough data and lacked
research on the environmental and
economical impact of their adoption.
One of these commenters opposed the
proposed rules because they failed to
correct @ number of problems with the
previous rules that were examined in
the National Academy of Sciences' 1981
study and because the proposed rules
left the operators totally at the “mercy™
of the regulatory authority.

An industry commenter wanted the
previous rules for excess spoil fills to be
retained because he felt the proposed
rules would create additional costs for
his company and the public without
improving the protection of the

environment. The commenter did not
elaborate as to how this might occur.

Several other commenters felt the
OSM proposal confused the rules for
disposal of excess spoil and
recommended retention of the previous
rules. The commenters said although
there were a few things they would like
changed, the previous rules were
acceptable to the States, industry and
the environmentalists and were proven
in the field to be environmentally and
operationally sound. Several
commenters also noted that the previous
excess spoil rules had never been
challenged in court by industry or the
environmental community.

These commenters all had one similar
objection regarding the proposed rules-
OSM's apparent elimination of a
separate section on durable rock fills.

It was not OSM's intention to
eliminate, outlaw or prohibit disposal of
durable rock by controlled gravity
placement. OSM recognizes that the
manner in which the previous durable
rock fill rules of § 816.74 were
consolidated into the proposed section
was confusing. OSM has made changes
to correct the misunderstanding and
discussion of these changes is found in
the preamble for final § 816.73 Durable
rock fills.

B. Definitions

Excess spoil. Before spoil can be
moved from the mined-out area to an
excess spoil fill, the operator must meet
the approximate original contour (AOC)
restoration and highwall elimination
requirements, or fall within variances
thereto, in Sections 515 and 516 of the
Act and in §§ 816.102-816.107 and
817.102-817.107. The excess spoil is then
subject to the requirements of Section
515(b)(22) of the Act and the provisions
of §§ 816.71-816.74 and 817.71-817.74.
This final rule defines excess spoil and
provides standards for its disposal.

Proposed § 701.5 would have defined
“excess spoil" to mean “spoil material+
disposed of in a location other than the
mined out area, except material used to
blend spoil from the mined out area with
the surrounding terrain after achieving
the approximate original contour (AOC)
in nonsteep slope areas.” In the
preamble to the proposed rule, OSM
also requested comments on whether
excess spoil should simply be defined as
any spoil not required to return the -
mined-out area to AOC, without regard
to “where" the spoil is deposited.

One commenter felt these two
defining phrases should be combined
and offered the following version:
“Excess spoil means spoil material
which is not required to achieve the
approximate original contour or used to

achieve the approved postmining land
configuration and is disposed of in a
location other than the mined out area,
except * * *" Another commenter felt
that “where" the spoil is deposited
should be the primary concern. A third
commenter preferred defining excess
spoil as “that not required for AOC."
The proposed definition, the commenter
said, was vague and open to potential
abuse,

OSM agrees with the commenter who
felt that the location of the disposal site
was the most important factor and has
retained the language of the proposed
definition with minor revision, in the
final rule. In recognition of the fact that
Congress has authorized variances from
the AOC restoration requirement the ,
final rule does not specify that excess
spoil be spoil in excess of that required
to achieve the approximate original
contour. Authorized variances from
AOC would make the spoil, normally
required to restore AOC, excess spoil
(e.g., mountaintop removal mining). The
final rule specifically recognizes,
however, that spoil used to achieve
AOC is not excess spoil.

In the final rule, spoil used to merely
blend the mined out area with the
surrounding terrain need not be treated
as excess spoil. Thus, spoil from box
cuts or first cuts in nonsteep slope areas
would not be excess spoil when it is
used to achieve approximate original
contour, .., to blend the mined-out area
into the surrounding terrain according to
§ 816.102 of the backfilling and grading
rules, Even though the spoil in these
cases is disposed of in a location other
than the mined out area, specifically
around the box cut or first cut to blend it
into the terrain, the rules for excess
spoil would not be applicable. Rather,
the standards for backfilling and grading
would govern. The reference lo the
standards of § 816,102 has been added
to the definition in the final rule for
clarity. If, however, the spoil from a box
cut or a first cut is deposited on slopes
with angles defined as steep slopes, the
box cut or first cut spoil must be
handled as excess spoil in accordance
with §§ 816.71 and 817.71. This complies
with Section 515(d) of the Act.

Several commenters agreed with
OSM's decision to exclude spoil used to
blend the mined out area into the
surrounding terrain from being
considered as excess spoil.

One commenter suggested an editorial
change that would delete the terms
“gpoil from" from the definition of
excess spoil to prevent the possibility of
a misinterpretation between excess
spoil and material used to backfill the
mined-out area. The commenter's,
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suggestion would have the definition
read: “Spoil material used to blend the
mined out area with the surrounding
terrain.” OSM is accepting this comment
and the definition has been changed
accordingly.

Head-of-hollow fills/Valley fills. This
final rule revises the definition of head-
of-hollow fill by deleting the special
exemption for fills less than 250,000
cubic yards and the restrictions in the
definitions of head-of-hellow fill and
valley fill prohibiting placement of coal
mine waste in fills.

One commenter asserted that by
deleting the exemption for fills of less
than 250,000 cubic yards from the
definition of head-of-hollow fills, OSM
eliminated the performance
requirements for fills less than 250,000
cubic yards of material. The commenter
further asserted that this change would
result in & proliferation of small fills that
fail to meet any comprehensive
permitting and performance standards,

The previous definition of “head-of-
hollow" fills gave an exemption to fills
less than 250,000 cubic yards, allowing
these smaller volume fills to be built to
the level of the coal seam and not the
top of the ridge. The exemption is
discussed in detail in the Federal
Register preamble dated March 13, 1979
(44 FR 15207). The final definition
deletes this exemption and defines all
head-of-hollow fills, regardless of
volume, as fills that reach the top of the
ridge. The commenter is incorrect in
asserting that this then leaves no
standards that will apply to fills that do
not reach the ridgelines. Under the
revised rule all fills in a drainage course
in steep slope areas that do not reach
the top of the ridge, regardless of their
location, will be considered valley fills.
Further, all excess spoil fills must meet
the performance standards in § 816.71
regardless of their size and/or location.

One commenter suggested that the
term “point" be changed to “profile” in
the definitions for head-of-hollow and
valley fills. The commenter felt the term
“profile" is more appropriate and
consisten! with the measuring method.

OSM believes the term “point" is
properly used in this definition. The
term “profile” is included in the
definition with respect to slope of the
valley from the toe of the fill to the top
of the fill. To include the term “profile"
as suggested by the commenter may
lead to misunderstandings. “Profile" is
used to mean a generally continuous
topographic cross-section; while “point”
is used in the head-of-hollow/valley fill
definitions to refer to the angle of the
slope at a particular location along that
profile.

Underground development waste.
Final § 701.5 revises the definition of
underground development waste by
deleting the previous reference to
surface excavations and applying the
term solely to material extracted from
underground workings. The definition of
underground development waste will
include only rock mixtures that come
from the excavation of underground
workings associated with this definition
and the proposed definition has been
adopted with the exception that the
wording is revised to more clearly
reflect the intent to apply to material
excavated in the development of
underground workings. The definition
includes material excavated in the
development of drifts, shafts, and adits.

C. Final Rules for the Disposal of Excess
Spoil

Sections 816.71-816.74 and 817.71-817.74

Previous §§ 816.71-816.75 and
§§ 817.71-817.75 read essentially the
same, excep! that the sections from Part
816 referred to surface mining and the
sections from Part 817 referred to
underground mining. Under this
rulemaking the final sections of Parts
816 and 817 on disposal of excess spoil
will continue to read essentially the
same.

To simplify this preamble, OSM will
discuss the comments and rules of final
§§ 816.71-816.74 with the understanding
that the discussion will also apply to
final §§ 817.71-817.74. The only
difference to be noted between final
§§ 816.71 and 817.71 is an additional
paragraph (k) in § 817.71. Section
817.71(k}, formerly the first sentence of
proposed § 817.71(a), is discussed later
in the preamble under the heading,

§ 817.71 Underground mining activities.

In response to comments, the final
excess spoil rules have been
reorganized and clarified to eliminate
the confusion over durable rock fills,
rock core chimney drains and the
requirement to qualify engineering
experience, It was also decided that for
clarity the excess spoil rules should be
set out in several sections rather than
consolidated into one section (§ 818.71)
as was proposed.

The final excess spoil rules are
contained in the following four sections:
Section 816.71 General requirements,

§ 816.72 Valley fills/Head-of-hollow
fills, § 816.73 Durable rock fills, and

§ 816.74 Preexisting benches. This new
organization will make it easier for the
reader to find the appropriate subject.

To assist the reader in understanding
the changes in the final rules, the
following Derivation Table shows the
relationship of the final rules to the

previous sections and the proposed
sections. The same changes apply for
Part 817-Underground mining activities,
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In the final rule the majority of
changes from the proposed rule are
organizational and editorial. These
changes will not be discussed in the
preamble as the derivation table more
effectively illustrates the movement and
redesignation of provisions. However,
any substantive changes from the
proposed rules will be discussed.
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it should be noted that in a number of
instances provisions from proposed
paragraphs have been split out and
separately redesignated in the final rule.

Section 816.71 General requirements.

The requirements in final § 816.71 (a)
through (j) discussed below provide
general safety and environmental
performance standards applicable to all
excess spoil fills which the engineer
responsible for designing and
constructing the disposal area must
satisfy and for which the operator will
be responsible.

Section 816.71(a)

Final § 816.71(a) requires that excess
spoil be placed in designated disposal
areas within the permit area in a
controlled manner. This provision is
slightly changed from the proposal but is
revised only for clarity. Final § 816.71(a)
is consistent with Section 515(b)(22) (A)
and (B) of the Act.

Final § 816.71 (&)(1), (a){2), and [a)(3)
require that the excess spoil be placed
in a controlled manner to minimize
adverse effects on surface and ground
water, ensure mass stability and prevent
mass movement during and after
construction, and ensure that the
disposal areas can be properly
reclaimed.

One commenter asserted that OSM
weakened the rule by requiring that the
effect of leachate and runoff from the fill
on surface and ground water be
“minimized" in lieu of the previous
requirement that allowed no
degradation to occur. OSM disagrees.
As a practical matter, it is impossible to
absolutely prevent runoff or leachate
from a fill. In such cases, the word
minimize more accurately reflects the
realities of excess spoil disposal.
Additionally, Section 515(b)(10) of the
Act requires that disturbances to the
hydrologic balance be “minimized.” The
proposed rule is consistent with the
language in Section 515(b)(10) of the Act
and therefore, as final § 816.71(a)(1), it is
adopted as proposed with only a slight
editorial change.

Final § 816.71 (a)(2) and {a)(3) are
consistent with Section 515(b)(22) (A)
and (G) of the Act. No comments were
received on these provisions and they
are adopted as proposed.

Section 816.71(b)(1)

Final § 816.71(b)(1) sets the
certification standard for the design of
fills and appurtenant structures,
Including foundations and gives the
regulatory authorities the discretion to
set additional design criteria. It follows
Section 515(b)(22)H) of the Act. The first
sentence of § 816.71(b)(1) is adopted as

the provision was proposed with only
the change of the phrase “recognized
professional standards" to “current,
prudent engineering practices™ for
clarity and to make the OSM rules
consistent with Mine Safety and Health
Administration (MSHA) rules. See the
comment under § 816.71(f)(3) for further
discussion.

One commenter objected to the
discretionary authority given to the
States to set additional design criteria
while another commenter stated this
was the only reasonable approach to
adopt. In the proposed rules OSM
eliminated many of the specific design
criteria to allow greater flexibility and
more innovative designs. It was
intended that the regulatory authorities,
along with the professional engineering
community, would best be able to
develop and set design criteria for their
specific environments and locations.
The regulatory authorities should have
the leeway to set additional design
criteria particularly if they are necessary
to address regional or local problems.
The argument of one commenter that the
State would abuse its discretionary
authority to the detriment of the
industry is unsubstantiated. Sections
101, 503 and 505 of the Act clearly
contemplate that the primary
governmental responsibility for
regulation of surface coal mining should
rest with the States, Therefore, this
provision has been adopted as
proposed.

Documented Engineering Experience.
A number of similar comments
questioned the proposed provisions
requiring the use of qualified registered
professional engineers and the necessity
for the engineers to furnish
documentation in writing to the
regulatory authority of their experience
in the design and construction of earth
and rock fills. One stated that the use of
registered engineers would result in
increased costs since all companies do
not have registered engineers on their
staffs. Further, it was asserted, many
regulatory authorities also do not have
registered engineers on their staffs. The
commenter also felt that rountine fill
design does not necessarily require any
elaborate engineering to ensure
stability.

Other commenters objected to
furnishing documented proof of design
and construction engineering experience
with earth and rock fills and presented
the following agruments: (1) It was not
consistent with reducing burdensome
requirements; (2) The design should be
judged on its merits, not the designer's
experience; (3) The regulatory authority
has no authority to regulate or evaluate
engineers; and (4) State laws already

prohibit engineers from signing off on
designs beyond their level of
competency.

Final § 816.71(b)(1) continues to
require the use of qualified registered
professional engineers in the design of
excess spoil fills as required by Section
515({b)(22)(H) of the Act. In Section
515(b)(22) of the Act, Congress
expressed a clear concern that disposal
of excess spoil be conducted in an
environmentally sound and safe
manner. It is fully consistent with the
intent of the Act to require the X
involyement of a qualified registered
professional engineer to help ensure the
safety and environmental soundness of
these structures. By the same token, the
construction phase is as significant to
the performance of an excess spoil
facility as is the design. The level of
accountability, therefore, should be
similar to assure that the design has
been properly implemented. The
certification of the construction by a
qualified registered professional
engineer required in final § 816.71(h) is
necessary to ensure the safety of the
public and the protection of the
environment.

It should be noted that under the
excess spoil requirements of Section
515(b)(22){H) of the Act, the term
“qualified” is used with respect to
registered professional engineers. This
implies some further qualification
beyond the normal professional
engineering registration. OSM has found
through its enforcement activities that
some practicing registered professional
engineers do not have sufficient
experience to certify all phases of the
design and construction of excess spoil
disposal fills (Tipton, 1981). Therefore,
with respect to excess spoil fills, the
added requirement that the engineer
only be & registered professional
engineer but also be experienced in the
design of excess spoil fills on similiar
structures is justified.

OSM agrees, however, that these
qualifications need not be supported by
extensive documentation with each
certification. State regulatory authorities
generally are familiar with the
qualifications of those engineers who
work regularly on mine design. If the
regulatory authority is uncertain about
the qualifications of an engineer or
engineers, it may request additional
proof of the engineer's experience.

Thus, under the final rule the
regulatory authority will decide how
permit applicants are to demonstrate
that engineers are “qualified” and
adequately experienced to handle the
job. This could be done by oral
interview with the engineer, checking
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references, a written document or by
reputation.

As to whether the State regulatory
authorities must have qualified
engineers available on its staff, approval
of a State program is conditioned upon
the States having adequate staff to
administer their programs. This is not to
imply that OSM will require regulatory
authorities to have registered
professional engineers on their staffs.
Although the Act requires the operator
to use a qualified registered professional
engineer, this requirement does not
necessarily extend to the regulatory
authority. Evaluations of the ability of
the State program staffs to handle their
responsibilities in permit review,
inspections, and enforcements are made
based upon individual State program
submissions and can be made by OSM
in its oversight role if deficiencies arise
in a particular State, In addition, any
submissions to OSM for approval of
State program amendments removing
design criteria will require the State to
show how it will adequately review the
design of the proposed mining operation.

Section 816.71(b)(2)

Final § 816.71(b)(2) sets a static safety
factor of 1.5 as the necessary degree of
stability and requires the foundation
and abutments of the fill to be stable
under all conditions of construction.

" One commenter felt it was too
conservative to require a safety factor of
1.5 in all cases for excess spoil fills and
suggested the use of a lower factor of
safety unless failure presented a

articular hazard. OSM recognizes the
imitations inherent in the use of static
safety factors as design requirements.
However, a change in the rule is not
necessary, and OSM has decided to
continue to include the 1.5 limitation in
the final rule. Since the operator will
have a certain level of design flexibility
under the final rule and can generally
select a suitable location for disposal of
excess spoil, the factor of safety
limitation of 1.5 is achievable and
should not impose an undue burden on
the operator.

It must be realized that this is a
general requirement. The increased
assurance of stability represented by
achieving a factor of safety of 1.5is
necessary because excess spoil fills will
be constructed on slopes or other
locations where the foundation will
generally not be as stable as backfilling
on the level bench of the mined-out
area.

Another commenter noted the 1.5
static safety factor applies only to the
final configuration of the fill and does
not assure stability during the
construction. The final rule has been

revised to state clearly that the fill must
provide mass stability and prevent mass
movement at all times, but at the same
time be designed to achieve a minimum
long-term static safety factor of 1.5.
OSM recognizes that under some
construction techniques, such as gravity
placement, a factor of safety of 1.5 for
material as it is beng placed in the fill
may not be achievable. However, the
foundation and abutments must be
stable at all times during construction.

The proposed rule also required that
the foundataion and abutments be
stable under all conditions of operation.
This requirement has been modified in
final § 816.71(b)(2) because the word
“construction” better describes the use
and action associated with an excess
spoil fill. It is more accurate to say a fill
is “constructed" than to say it is
“operated.”" No substantive change is
intended by this revision.

Section 816.71(c)

Final § 816.71(c) is a revised version
of the proposed rule and requires
disposal areas to be located on the most
moderately sloping and naturally stable
areas, as approved by the regulatory
authority. The rule also requires the
disposal area to be located, where
possible, upon or above a natural
terrace, bench, or berm, if such
placement provides additional stability
and prevents mass movement.

This provision was proposed to be
applicable only for head-of-hollow and
valley fills but has been moved to the
section applicable to all excess spoil
fills because Section 515(b)(22)(E) of the
Act requires all excess spoil fills to be
located using such slope considerations.

One commenter questioned the value
of the proposed rule since it ignored the
importance of environmental
enhancement and compatibility with
postmining land use in site selection of
disposal areas.

The environmental enhancement and
compatibility with the postmining land
use are not ignored in the site selection
of the disposal areas. Final § 816.71{a)(3)
requires that the excess spoil be placed
in a designated disposal area s0 as to
ensure that the final fill is suitable for
reclamation and revegetation
compatible with natural surroundings
and the approved postmining land use.
Final § 816.71(e)(3) reinforces this by
requiring the final configuration of the
fill to be suitable for the approved
postmining land use,

The intent of final § 816.71(c) is to
emphasize the importance of the
location of the disposal area in regard to
foundation slopes and their effect on
stability. Final Paragraph (c) follows the

requirements of Section 515(b}(22)(E) of
the Act.

Section 816.71{d)

Final § 816.71(d) requires sufficient
foundation investigation and laboratory
testing of foundation materials for
stability of the fill and the use of special
stability analyses where the toe area is
on a downslope. Final § 816.71(d) is the
same as the corresponding proposed
provisions, except that a cross reference
to the analysis requirements of § 780.35
of this chapter is included and the
provisions are now applicable to all
excess spoil fills.

Section 816.71{d)(1)

Specifically, final § 816.71(d)(1)
requires that sufficient foundation
investigations, as well as any necessary
laboratory testing of foundation
materials, be performed for the
determination of proper design
requirements for a stable fill foundation,

One commenter objected to the use of
the term “sufficient” in this provision
indicating that “sufficient” is open to

-individual interpretation and subject to

the desires of the regulatory authority
which in some situations may have no
bearing on the level of investigation
needed for the specific situation. The
commenter also felt the testing was
redundant, ridiculous and a waste of
money in situations where, through
years of experience, it has become
common knowledge that in certain
situations the resulting slopes will have
a safety factor considerably above that
required. Another commenter suggested
that the regulatory authority should be
allowed to exempt the operator from
foundation studies that are not
necessary. The commenter noted that in
many coal mining regions of the Wes!
(nonsteep slope mining]) little to no
foundation investigation is necessary to
assure stability,

As provided in the final § 816.71(b)(2).
the foundation and abutments of any fill
must be stable under all conditions of
construction. This basic standard must
be met under all conditions. Stability of
a foundation or abulment can only be
determined from an investigation or
study on the types and extent of the
materials upon which the excess spoil is
to be placed. On certain sites, the
foundation materials will control the
degree of stability. There is guidance
provided in many geotechnical
references, including the OSM's
Engineering and Design Manual for
Disposal of Excess Spoil on the types of
investigation necessary, along with the
types and numbers of samples, and tests
for different types of foundation
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materials. The determination of whether
the investigations are sufficient can only
be made by the professional engineer
and the regulatory authority on a site-
specific basis as supported by
information on the site conditions.

OSM disagrees with the comment that
foundation investigations are
unnecessary in some areas. Foundation
investigations, including any necessary
tests, are necessary for all excess spoil
fills. However, the extent of the
investigation that is necessary can vary.
Investigations can range from geological
information taken from maps and
adjoining outcrops or excavations, to
obtaining boring samples for testing,
followed by design analysis of
conditions. These are all engineering
judgments that have to be made on a
site-specific basis. Because of the
congressional concern for stability, costs
of foundation investigation are not
considered wasteful. Based on site-
specific conditions, the costs can vary
over @ wide range. One change has,
however, been made for the final rule
based on these comments. The words
“any necessary” have been added
before the phrase “laboratory testing" to
recognize lgal laboratory testing may
not be necessary in all cases,

Final § 816.71(d)(1) does not adopt the
requirement of the proposed rule that
the regulatory authority must approve
the design prior to construction. This
requirement is implicit in the permitting
requirements of Subchapter G. No
substantive change is intended by this
revision.

Section 816.71(d)(2)

Section 816.71(d)(2) requires keyway
cuts or rock toe buttresses when the
slope in the disposal area is in excess of
2.8n:lv (36 percent) or at a lesser degree
set by the regulatory authority. The rule
also requires stability analyses in
accordance with § 780.35(c) to
determine the size of any necessary rock
lve buttresses or keyway cuts whenever
lhe toe of the spoil rests on a
downslope. This provision is identical to
previous § 816.71(i) and has been
relained in this rule without change.

One commenter remarked that
keyway cuts or rock toe buttresses
tannot necessarily be used
interchangeably without discretion as
indicated in the proposed rule. The
commenter further remarked that the
wording seemed to preclude the use of a
combination of these design concepts,
and appeared to be a specification item
not a performance item.

The final rule is not intended to
preclude a combination of both types of
structure. Whether both keyway cuts
and rock toe buttresses are required can

best be determined by qualified
engineers on a site-by-site basis.

One commenter objected to allowing
the regulatory authority discretion to
require rock toe buttresses and/or
keyways on lesser slopes, while another
commenter felt a specific slope ratio
was nol necessary since this could be
determined by design analysis. The
stability of the toe area, as well as the
the spoil pile, must meet the stability
requirements of final § 816.71(b){2)
regardless of the slope at the toe area or
elsewhere. The 2.8h:lv slope (36 percent)
was retained from the previous rule as
being consistent with the greater
concern for stability on steep slopes.
Specifying such slopes does not,
however, preclude the potential need for
use of such structures on lesser slopes.
The final rule recognizes this and
provides the regulatory authority the
flexibility to extend the requirement to
such lesser slopes.

Section 816.71(e)(1)

Final §818.71(e)(1) requires removal of
vegelation and organic matter and
implements requirements for handling of
topsoil. The final rule is adopted as
proposed, but with a correction to
reference only § 816.22 which now
consolidates all the topsoil rules.

Several commenters contended that
removal of all topsoil, vegetative and
organic material from the entire disposal
area was not necessary for stability
especially in steep slope areas where
the material is scarce and the cost of
removing it prohibitive.

Removal of topsoil and organic
material is generally consistent with
good engineering practices. The
requirement of final § 816.71(e)(1) comes
directly from Section 515(b)(5) and
515(b)(22)(B) of the Act. The necessity
and extent of topsoil removal is set forth
in final § 816,22, Further guidance on
topsoil removal is provided in the
preamble to that section,

Section 816.71{e)(2)

Final § 816.71(e)(2) establishes the
basic fill construction standards. It
requires that excess spoil be placed in
4-foot lifts, be compacted for stability,
be graded for compatibility with
surrounding terrain, and be covered
with topsoil or equivalent substitute
material. The paragraph also allows lifts
other than 4 feet in thickness if
approved by the regulatory authority.

One commenter asserted that the
change of wording in the first sentence
of the proposed provision from “hauled

~ and conveyed" to “transported” to the

designated disposal area will reinstitute
the practice of “end dumping spoil
material into fill areas,” particularly in

steep-sloped mining areas of Southern
Appalachia, The commenter further
asserted that Congress intended that
this practice be discontinued.

OSM made the revision to be
consistent with the wording in the Act.
The Act uses the phrase “transported
and placed in a controlled manner.” The
first sentence of final § 816.71(e)(2),
closely parallels Section 515(b)(22)(A) of
the Act. The requirements of
§816.71(e)(2), along with other
requirements of the section, are
adequate to prevent the uncontrolled
end-dumping practices of the past.
However, OSM has clarified the first
sentence of § 816.71(e)(2), editing it to
read "* * * shall be transported and
placed in a controlled manner in
horizontal lifts * * *" to eliminate any
possible confusion. On the other hand,
gravity placement of fill is not
prohibited under the Act. See § 818.71 of
the previous rules (46 FR 37231), The
commenter is correct, however, in
indicating that Congress did intend to
eliminate the “uncontrolled” end
dumping of material. The final rule does
prohibit the uncontrolled end dumping
of excess spoil.

One commenter asserted that in the
previous rules the 4-foot maximum lift
requirement only applied to valley fills
and that this requirement in the
proposed rule should have been
included in the special provisions for
head-of-hollow/valley fills.

The necessity of having a 4-foot-lift
thickness is more related to manner of
placement and the type of materials
involved than the type or location of the
fill. The 4-foot-lift requirement has been
found to be a generally accepted depth
for proper compaction by equipment
normally available on surface mining
operations. The 4-foot-lift requirement is
also consistent with the goal to minimize
disturbance of the hydrologic balance
by allowing concurrent reclamation, and
to limit settlement to reasonable ranges
s0 as not o alter final drainage features.
Therefore, the 4-foot maximum lift
standard has been retained as a general
requirement in the final rule. However,
the 4-foot limit for all fills should not
result in undue hardship. An alternate
design may be approved by the
regulatory authority if it is demonstrated
by the operator and certified by a
qualified registered professional
engineer that the use of lifts in excess of
4 feet will ensure the stability of the fill
and will meet all other applicable
requirements.

One commenter was in favor of the
provision giving the regulatory authority
discretion to allow lifts greater than 4
feet. Several other commenters were
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against this provision. One of the
commenters asserted that the discretion
to allow lifts greater than 4 feet would
lead to serious abuse, circumventing
Congress' intent that spoil be
compacted, and thereby resulting in
adverse impacts to the environment,

Discretion should be given lo the
regulatory authority because the State is
in & much better position to decide
whether the economy of allowing
thicker lifts is properly balanced by
environmental and public safety
precautions, In addition, the phrase
“horizontal lifts other than 4 feet in
thickness™ allows the regulatory
authority to require lifts of less than 4
feet if site-specific conditions require.
Obviously, to use thicker lifts the
responsible engineer will have to make
special adjustments for stability of the
fill. These adjustments can take the form
of increased compaction for
improvement of strength; control of the
type of material used in certain portions
of the fill, such as specifying only
certain types of rock; or other measures
consistent with the properties of the
excess spoil and the site-specific
conditions of the disposal area. The
depth of the lift must be consistent with
the compaction effort required.

OSM recognizes that compaction may
vary depending upon the particular
design used, the properties of the excess
spoil and the characteristics of the site
and the approved postmining land use.
These items can be properly evaluated
by qualified engineers and appropriate
regulatory authorities. Because
operators are required to use qualified
engineers for design and construction of
excess spoll facilities, the operator must
use the construction techniques that will
be consistent with the engineer's design
determinations and specified
construction control measures.

Such measures must ensure controlled
placement and concurrent compaction
as necessary to ensure mass stability
and prevent mass movement during and
after construction. Such techniques must
also minimize adverse effects on
downstream water quality both during
and after construction. Proposed
departures from the 4-foot lift
requirement must be evaluated by the
regulatory authority and, where
consistent with engineering and
environmental performance standards,
the regulatory authority could approve
the use of lifts in excess of the 4-foot
maximum. The final rule is consistent
with congressional intent and there is no
basis to believe that the flexibility
provided will lead to abuse. For these
reasons the final rule incoporates the
provisions substantially as proposed.

Section 816.71(e)(3)

Final § 816.71(e)(3) outlines when
terraces can be used and sets the grade
of the outslope between terrace
benches. One commenter felt that
provisions should be made for site-
specific exceptions to the maximum
slope of 2h:lv allowed in final
§ 816.71(e)(3). The commenter pointed
out that steeper slopes than 2:1 have
been used for highway embankments
and commercial areas.

OSM recognizes that fill outslopes
steeper than 2h:1v have been
constructed on highway embankments
and residential areas. However, in most
cases, these are because of some special
constaint, such as right-of-way
limitations or utility relocations.
Additionally, some maintenance is
usually assured for these facilities.

Geotechnical engineers and
revegelation experts consistently limit
slopes to the fattest slope feasible. The
maximum 2:1 slope is usually the
standard. no! only because of
revegetation and stability but also
because of added costs and equipment
limitations. Adjustments can be made
on most operations to accommodate
additional excess spoil without resorting
to steeper outslopes. Also, the 2:1
maximum is more consistent with all
environmental performance slandards
than a steeper slope, If an operator
wishes to demonstrate the feasibility of
using steeper slopes on excess spoil
facilities, the provisions for
experimental practices could possibly
be used if the requirements of 30 CFR
785.13 are met, -

The design requirements of the
previous rule to grade the terrace bench
to slope toward the fill and diversion
ditches and to build a ditch at the
intersection of the outslope and the
bench to control runoff are deleted from
final § 816.71(e)(3) because final
§ 816.71(a) contains performance
standards to minimize the adverse
effects of surface runoff and § 816.71(f)
contains drainage provisions.

The conditions for allowing terraces
have been expanded to include
conservation of soil moisture and any
construction necessary 1o facilitate the
approved postmining land use rather
than just to develop primary roads. OSM
recognizes the diverse uses for terraces
in reclamation of a coal mining site and
has expanded § 816.71(e)(3)
appropriately. Terraces are a standard
soil conservation convention to control
runoff flow of water and reduce the soil
loss caused by erosion and therefore are
of positive value when constructed to be
consistent with the approved postmining
land use.

Section 816.71{e)(4)

Final § 816.71(e)(4) prohibits
impoundments on completed fills, but
allows small depressions if needed to
relain moisture, minimize erosion, create
wildlife habital or assist revegetation
and if they are not incompatible with the
stability of the fill. Final § 816.71(e)(4)
differs from the proposed and previous
rules in that it allows small depressions
on completed fills where before they
were prohibited.

One commenter suggested that this
provision should allow use of
depressions or impoundments where
they are compatible with the postmining
land use and are incorporated in the
design of the fill.

Under the general requirements of
§ 816.71 the regulatory authority may
allow small depressions for certain fills
if they are necessary and will create
beneficial results. However, the small
depressions must not be incompatible
with the stability of the fill, as discussed
in the preamble to the previous rules (44
FR 15203-15204).

There are many types of fills, such as
area or side-hill fills, on which a small
depression may be a suitable feature,
but it would be incumbent upon the
regulatory authority to thoroughly
review all proposed plans that include
small depressions as a feature. This is
especially important for head-of-hollow
fills where the regulatory authority must
ensure that the small depressions will
not create a phreatic surface within the
fill that may affect the long-term
stability of the fill.

Small depressions are typically
described as gouges or furrows in the
earth and other similar small, infrequent
and shallow depressions left by mining
or agricultural machinery. These
depressions will have to be revegetated,
though such vegetation may be more
lush than the surrounding area due to
the increased moisture collection.
Congress intended that depressions that
collect and store water be barred unless
approved as permanent impoundments.
Sen. Rep. 95-128, 85th Cong., 1st Sess., al
p. 99 (1977). Therefore, the small
depressions must not collect and store
water.

Impoundments are not allowed in
excess spoil fills. They require more
critical performance standards, design
and construction methods. They canno!
be included as a makeshift feature of an
excess spoil fill. Inpoundments are
properly regulated under 30 CFR 816.49
and 817.48—Impoundments, and
proposed §§ 816.84 and 817.84—Cosl
mine waste impoundments,
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Section 818.71(e){5)

Final § 816.71(e)(5) provides
requirements for disposal of acid- or
toxic-forming excess spoil materials.
This seclion%ms been added to the final
rules in response to a commenter who
asked whether excess spoil thal was
acid- or toxic-forming would be allowed
in an excess spoil fill. Final
§ 616.71(e)(5) sets the conditions for the
disposal in an excess spoil fill of acid- or
toxic-forming or combustible excess
spoil material produced from coal
mining, The acid- or toxic-forming
overburden material must be adequately
covered with nonacid, nontoxic and
noncombustible excess spoil material, or
treated, to control the impact on surface
and ground water in accordance with
§ 816,41, to prevent combustion, and to
minimize adverse effects on plants and
land uses. This rule follows Section
515(b)(14) of the Act. Further
explanation for this rule and the
comment that initiated it is found in this
preamble discussion concerning the
disposal of coal mine waste under
§ 818,71(i).

Section 816.71(f}(1)

Final § 816.71(f)(1) requires that water,
depending on its source, be diverted
around excess spoil fills or handled in
underdrain systems. The provision
follows Section 515(b){22)(C) and (D) of
the Act. The final rule has been
modified from the proposal to state what
performance standards must be met if
the fill area contains water rather than
to specify a design to divert the water.
The performance standards are to
control erosion, prevent water from
infiltrating the fill and ensure stability of
the fill. The proposed requirement for
approval of the drainage plan by the
regulatory authority is redundant and
unnecessary since the fill design must
be approved as part of the reclamation
plan submitted under Part 780 of this
chapter.

One commenter suggested that the
word “prevent"” in final § 816.71(f)(1) be
revised to read "minimize" since it
would be very costly to build an
underdrain that would absolutely
prevent water infiltration into the fill.

The basic purpose of the underdrain
system is to provide a conduit for
transportation of ground water from
existing springs or seeps beneath the
excess spoil fill and from any water
seepage into the fill due to rainfall to
prevent excessive hydrostatic head from
developing within the fill. Excessive
hydrostatic head could lead to mass
movement and failure of the fill. OSM
agrees that it is impractical to absolutely
prevent water infiltration into a fill.

Rather the underdrains should be
capable of carrying away waler that
does infiltrate into the fill and prevent
the build up of a phreatic surface within
the fill. Either the words “prevent” or
“minimize"” would accomplish this
objective, The final rule continues o use
the term “prevent” as more consistent
with the express language of Sections
515(b)(22) {C) and (D) of the Act. In this
context it is meant to prevent infiltration
that would result in the build up of a
phreatic surface within the fill.

Section 816.71(f)(2)

Final § 816.71(f}(2) requires that
diversions comply with the performance
standards for diversions in § 816.43. No
comments were received on this
provision and it is adopted with some
editarial revisions.

Section 816.71{f)(3)

Final § 818.71(f)(3) contains the
specific requirements for underdrain
systems. This provision was moved to
§ 816.71 because these specific
requirements apply to all underdrain
systems whether or not the disposal
area falls within the definition of a
head-of-hollow or valley fill. The
requirements are consistent with
Section 515(b){22)(D) of the Act.

One commenter felt the proposed
provision could be erroneously read to
require only the filter to meet specific
standards, instead of the entire
underdrain system. OSM recognizes the
confusion and has amended final
§ 816.71{f)(3) to clear up this
inconsistency.

One commenter stated an underdrain
system does not have to be provided in
the non-structural portion of the fill and
recommended the requirements of final
§ 816.71(f)(3) not apply where the
presence of an underdrain has no effect
on the performance of the structure. The
Act requires that underdrains be
constructed in such a manner that
infiltration of water from springs,
natural water courses, or wet weather
seeps into the excess spoil fill will be
prevented. In addition, the performance
standard of minimizing disturbances to
the hydrologic balance with respect to
the quality and quantity of ground water
systems must be met. These are all
design considerations that have to be
determined on a site-by-site basis by a
qualified engineer who has knowledge
of the effects of water infiltration on the
performance of the fill and ground water
quality and quantity. In most cases all
the springs and wet weather seeps of
any significance will be tied into the
main underdrain system, whether in the
structural zone or not. By allowing the
use of an underdrain pipe system, this is

now feasible in all other methods of
placement and can be achieved with
little additional control and effort in
disposal areas where the dumped,
durable rock fill allowed in § 816.73 is
used.

An editorial change was made in final
§ 816.71(f}(3) to clarify that the

rdrain system is to be designed to
carry the "anticipated seepage of water
due to rainfall away from the excess
spoil fill and from seeps and springs in
the foundation of the disposal area’
rather than to carry the “anticipated
flow of infiltration into the fill."

One commenter asserted that the
phrase “accepted engineering practices"
is more appropriate than “standard
geotechnical engineering method" as
used in the proposed provision since
there are no standard methods of
practice established. OSM agrees that
the suggested phrase is more consistent
with actual practice. But in order to
make the rules more consistent with
MSHA rules, OSM has chosen to use
MSHA phrasing—"current, prudent
engineering practices.” This phrase,
taken from 30 CFR 77.215(i), is
interpreted to mean practices well-
established by engineering principles
and widely recognized by experts for
use in excess spoil disposal, as opposed
to practices being novel or experimental.
The engineer is also responsible for
confirming that the practice has long-
term reliability. Final § 816.71(f)(3) is
revised accordingly.

One commenter noted that many
shales have been found acceptable for
use in highway underdrain systems and
recommended that final § 816.71(f){3) be
revised o allow the use of shale in rock
underdrains.

Nowhere does the final rule
specifically prohibit the use of shale in a
rock underdrain. However, very specific
performance standards have been set in
§ 816.71{f)(3) and elsewhere in the rules
for rocks that are to be used in
uderdrains. If the type of shale the
commenter is considering can be
certified to meet the performance
standards, then conceivably the shale
could be used in the underdrain. But
shale materials are difficult to evaluate
with respect to long-term physical
characteristics and are extremely
variable in durability, tendency lo slake
in water and degrade to soil material. In
order to compensate for the lack of any
assigned maintenance responsibility for
excess spoil fills, long-term functioning
requirements for rock underdrains are
warranted and the use of the highes!
quality of materials for underdramn
systems is required. Shale,
unfortunately, is not high on the list
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when it comes to durability and long-
term stability. The final rule does allow
pipe to be used as an alternative
underdrain conduit, which could be used
where high quality rock materials are
not readily available.

One commenter stated that the use of
pipe as allowed in lieu of durable rock
may pose long-term stability problems
given the design “life” limitations of
metal pipes. Additionally, the use of
pipe will require an intense scrutiny of
the rate of corrosion, inherent strength
and other related hazards. OSM agrees
that pipe cannot be used
indiscriminately and that careful
analysis must be given to the
environmental as well as structural
considerations. It is standard
engineering knowledge that certain
types of pipes have a very limited design
life. Therefore, OSM has inserted
performance standards for perforated
pipe underdrains. Final § 816.71(f)(3)
requires these underdrain pipes to be
corrosion resistant and to have
characteristics consistent with the long-
term life of the fill. The qualified
engineer must certify that the design will
meet the long-term performance
standards, and with this additional
provision the engineer will have to
specify the type of pipe to be used such
that it will meet the long-term
performance requirements.

Another commenter stated it was
“technically satisfying" to be able to use
site-specific designs for underdrains, but
that it does impose the burden of
specific hydraulic sizing design analysis
upon each excess spoil fill component.

The hydraulic sizing should be
analyzed for each part of the fill
regardless of whether the engineer is
using set design standards or
performance standards. Engineers using
a design standard set by OSM or the
regulatory authority should analyze it
with regard to whether it is appropriate
for their conditions and adequate to
ensure the public and environmental
safety. While a design standard set by
OSM or the regulatory authority is the
minimum design required, a more
protective design may be necessary on
that particular site.

Section 816.71(g)

Final § 816.71(g) requires that slope
protection be provided to minimize
surface erosion and that all disturbed
areas be revegetated. The provisions in
final § 816.71(g) received no comments
and they are adopted as proposed with
editorial revisions. Final § 816.71(g) is
consistent with Section 515(b) (4) and
(19) of the Act.

Section 816.71(h)

Final § 816.71(h)(1-4) outlines the
basic construction quality control
standards. Final § 816.71(h) requires a
qualified registered professional
engineer or other qualified professional
specialist to inspect the fill periodically
during construction and the engineer to
certify that the fill has been constructed
as designed and that it is stable. The
comments regarding the determination
of whether an engineer is a qualified
registered professional engineer in
§ 816.71(h) were discussed with other
comments received on § 816.71(b)(1). As
a result of those comments the proposed
requirement to document experience in
writing is removed from final
§ 810.71(h). The reader is referred to
§ 816.71(b)(1) for the discussion of those
comments.

One commenter recommended that
the phrase “under the supervision of the
registered engineer” be added after the
term "specialist” in final § 816.71(h).
QOtherwise, the commenter said, the
requirement puts the engineer in the
position of making a certification based
on inspections done by a person on
whom the engineer may not be able to
rely. The commenter further asserted
that the engineer must be able to dictate
when to make an inspection and to
instruct the specialist on what should be
observed. This suggestion has been
accepted. The specialist should supply
sufficient documentation for the
engineer to make a certification with
respect to the constructed fill. The
revised language will ensure that
necessary inspections and observations
are conducted if a specialist is used. The
terms “qualified” and "'professional”
require that the specialist be reliable
and have the necessary background and
experience to conduct the necessary
inspections. In any case, it is the
engineer who must certify the fill and it
is the engineer who has the choice of
using the services of a "specialist” to aid
in the inspection activities.

Section 816.71(k)(1)

Final § 816.71(h)(1) calls for
inspections to be made at least quarterly
throughout construction, during critical
construction periods and regularly
during placement and compaction of fill
malerials.

It should be noted that these
inspections do not satisfy the
requirements for enforcement
inspections to be done by the regulatory
authority and do not serve the same
purpose. The basic objective of
inspections by the certifying engineer is
to ensure that the construction is being
performed in accordance with design,

requirements, The frequency of
inspection will vary from site to site
based upon types of material, the design
rate of placement, operational
personnel, and other factors. These
items must be considered both by the
regulatory authority and the inspecting
engineer.

One commenter asserted that
quarterly inspections may not be
frequent enough. The quarterly
inspection requirement is & minimum
requirement and it is anticipated that
most engineers would want to exceed
this frequency in order to support their
certification statements. The quarterly
inspection frequency was maintained as
a minimum standard in final
§ 816.71(h)(1).

One commenter requested
clarification of the “critical construction
periods" mentioned in final
§ 816.71(h)(1) since the commenter felt
the rule implied that daily inspection for
placement and compaction would be
needed to certify each load as well as to
certify each phase of revegetation,
Another commenter felt some ofthe
items were too routine to require
reporting.

The five phases outlined in the
proposed rule were listed in the
previous rules in response to a similar
comment [44 FR 15204, March 13, 1979].
These were listed to show the normally
critical periods on most fills in addition
to providing a guide for the frequency of
inspection. The regulatory authority has
the discretion to be more specific and
set additional inspection critieria. Since
the engineer must certify the
construction, he must determine based
on site-specific conditions how often his
inspections are needed and how
detailed the reports need to be to
support his certification. For instance,
during certain fill operations such as
placement of underdrain systems daily
inspections may be required. During
other aspects of the operation, less
frequent inspections may be necessary.
The final rule has been revised to reflect
this flexibility and to allow the
regulatory authority and the inspecting
engineer to establish additional critical
construction periods requiring
inspections. The final rule continues to
require, however, that such critical
construction periods include foundation
preparation with the removal of organic
material and topsoil; placement of
underdrains and protective filter
systems; installation of final surface
drainage systems; and the final graded
and revegelated fill. Routine placement
of fill has been eliminated from the final
rule as a mandatory critical construction
period, since such operations are not
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aiways critical. If, however, placement
and compaction aspects of construction
are critical to a particular design, it is
expected that the qualified engineer or
specialist will inspect the fill during
such critical periods.

Section 816.71(h)(2}

Final § 816.71(h}{2) requires the
qualified registered professional
engineer to provide the regulatory
suthority with reports certifying that the
fill has been constructed and maintained
as designed and in accordance with the
approved plan and 30 CFR Chapter VIL.
Such reports, which have to be filed
promptly after each inspection, must
describe any apparent instability,
structural weakness, and other
hazardous conditions.

One commenter remarked that the
reporting requirements of final
§ 818.71(h)(2) placed undue constraint
on & coal operation which has many
small fills progressing simultaneously.
The commenter s sted rather than a
report on each fill, that an engineer
could submit one consolidated report on
all the small fills. The final rule is not
intended to prevent the certifying
engineer from inspecting more than one
fill on the same inspection: conducting a
series of inspections; or, depending on
the requirements of the specific
regulatory authority, covering several
fills in one report. No change is deemed
necessary in the final rule. The engineer
and the regulatory authority have the
discretion to accommodate the
construction of several small fills at the
same time.

Section 816.71(h)(3)

Final § 816.71{h)(8) requires that the
certified report also include color
photographs of the underdrain and sets
the specific conditions for those photos.
A paragraph is added to clarify the
photographic documentation necessary
for a natural segregation drainage
system.

Two commenters stated that the color
photograph requirements for underdrain
systems preclude the construction of an
underdrain system by the natural
segregation technique employed under
the durable rock fills methods of
disposal. OSM recognizes the natural
segregation method of constructing the
underdrain system under the durable
rock spoil disposal method. However,
photographic documentation is still
appropriate. OSM has added a sentence
W final § 816.71(h)(3) requiring color
photographs be taken of the underdrain
as it is being formed when, in building a
durable rock fill, natural segregation of
rock is used to create the underdrain.

Photographs taken during normal
routine inspections by the engineer will
be sufficient in most cases. In cases
where extension of maferials to the to
area is not achieved in the dumping
operation a separate operation to create
a drainage system may still be
necessary. In these instances,
photographic documentation of any
necessary extension of the system by a
separate operation should also be made
prior to the grading operation to achieve
the final configuration.

One commenter did not believe the
requirement for photographs was
excessively burdensome given the
importance of drain and filter systems to
the integrity of the excess spoil
structure. Another commenter said the
photographs are helpful but will not
ensure the drainage system will function
properly, The commenter said the only
assured method of determining .
adequacy of the drain and filter system
was 1o conduct periodic gradation
analyses of the materials used and other
standard testing processes.

OSM agrees. The photographs of the
underdrains are meant to be a record for
proper certification by the engineer that
the underdrain has been designed and
constructed as planned. The
photographs are not intended to be the
sole basis for the engineer’s certification
of the proper construction of the
underdrain.

There are many events that can occur
during the construction of an excess
spoil fill that can affect the quality or
integrity of the underdrain system, such
as a large rainfall event that washes
sediments from the unreclaimed soil
slopes into the drain voids or equipment
operators inadvertently destroying the
constructed filters. The frequent and
certified inspections by the engineer
during the entire construction of the fill
should identify such unforeseen adverse
impacts and the remedial action needed.
For all non-durable rock fills, a separate
construction operation and certification
is necessary for the underdrain system.
Even where natural segregation is
employed for constructing the
underdrain system, special design and
construction consideration of the
underdrain system must be given by the
responsible engineer to support his
certification. Therefore, the proposed
rule is adopted as final with the addition
of the clarification for durable rock fills
discussed earlier.

Section 816.71(h)(4)

Final § 816.71(h)(4) requires a copy of
each inspection report to be retained at
or near the mine site.

One commenter recommended that
the requirement that reports be kept “at

the mine site" be changed to read "at or
near the mine site.” It was anticipated
by the proposed rules that the reports
would be retained at the same location
where other mine records, such as,
licenses, approved plans, current
permits and authorzation to operate,
were kept. OSM has previously ruled
that ming records should be available at
or near the mine site. Final § 816.71(h)(4)
has been revised to read “at or near
themine site."”

Section 816.71(1)

Final § 816.71(i){1-3) allows for the
disposal of coal mine waste in excess
spoil fills and sets the performance
standards for such operations. These
requirements are consistent with those
in Section 515(b)(11) of the Act. In order
to put coal mine waste in an excess
spoil fill the final rule requires that it be
placed according to the coal mine waste
rules in proposed § 816.83, that the coal
mine waste be nontoxic- and nonacid-
forming and that it be of the proper
characteristics to be consistent with
design stability of the fill. For
convenience, these rules reference the
draft final coal mine waste rules as set
forth in OSM's "Final Environmental
Impact Statement OSM EIS-1:
Supplement,” (FEIS) Volume IIl, p. 193,
If such rules are not adopted, a technical
amendment will be issued to provide the
proper reference. This also applies to
references to other proposed rules which
appear in this final rule (for instance, the
references to proposed §§ 816.41 and
816,43 in final §§ 816.71(e)(5) and
816.72(a)(2), respectively).

Several commenters fell the proposed
rule represented a change in policy in
that it allowed the disposal of coal mine
was!e in head-of-hollow and valley fills
and that this change increases the
probability of failure in fills because it
will be more difficult to achieve long-
term stability. They also indicated the
proposed elimination of the 90-percent
dry density requirements from the coal
mine waste rules (See previous
§ 816.85(c)(2})) which are referenced by
final § 816.71(i)(1) increases the
likelihood of coal mine waste fires
developing in these fills. They cited
other adverse impacts such as increased
sedimentation, destruction of aquatic
life, and increased hazard to human
health and safety from failure of fills.

. The physical, chemical and

engineering properties of coal mine
waste can be adequately defined by

. proper testing techniques. This makes it

feasible to analyze, design and apply
properly the necessary construction
controls to place coal mine waste in
excess spoil fills so as to meet all
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performance standards of the Act and
rules including the minimum long-term
static safety factor of 1.5.

The adopted rules require the operator
to use qualified registered professional
engineers for analysis and design and
that the construction be certified by a
qualified registered professional
engineer, In addition the rules require
site-by-site approval by the regulatory
authority, and further that the coal mine
waste materials be placed in accordance
with standard coal mine waste disposal
methods as outlined in proposed
§ 816.83.

In steep slope areas, where head-of-
hollow and valley fill excess spoil
facilities are normally constructed, coal
mine waste has in the past been
disposed of in the same or similar fill
configurations. By allowing the
combination of such materials in fills
under proper design and construction
techniques, this rule should reduce
unnecessary duplication of fills and
reduce the number of valley fills while
maintaining environmental and safety
standards. Coal mine waste can be
disposed of in such facilities without
any increase in adverse impacts. The
provision is adopled as proposed with
minor editorial revisions.

One commenter thought that the
requirement of final § 818.71{i)(2)
prohibited the disposal of toxic- and
acid-forming overburden materials in
excess spoil fills.

The proposed provision corresponding
to § 816.71(i)(2) referred only to coal
mine wiste, not acid- or toxic-forming
overburden. Most overburden materials
will be returned to the mined-out area
and backfilled and graded according to
§ 816.102. In the rare case where there is
an excess of acidic or toxic overburden
material it shall be disposed of in a
permitted excess spoil disposal area
using similar compaction and cover
requirements as those required in
§ 818.102(e). A provision similar to
§ 816.102(e) has been inserted in the
final rule as § 816.71(e)(5) to cover such
instances. Coal mine waste must be
nontoxic- and nonacid-forming if it is to
be placed in an excess spoil fill.

The backfilling and &mding rules in
final § 816.102(e) and the excess spoil
rule § 818.71(e)(5) require that all acid-
or toxic-forming overburden materials
be adequately covered with nonacid-
and nontoxic-forming material. This
acidic or toxic material must also be
treated if necessary to control any
adverse impact to surface and ground
water in accordance with proposed
§ 816.41, 1o prevent combustion, and to
minimize adverse effects on plant
growth and land uses.

Additionally, coal mine waste
dis of in an excess spoil fill must
be handled according to proposed
§ 816.83, which requires that all coal
mine waste be covered by 4 feet of
nonacid and nontoxic overburden
material. Therefore, when coal mine
waste is used in an excess spoil fill only
excess overburden material that is
nonacid- and nontoxic-forming may
cover the coal mine waste.

Section 816.71(j)

Final § 816.71(j) provides provisions
for returning excess spoil to
underground mine workings. All
underground activities require approval
and/or coordination with MSHA. No
specific comments were received, and
the provision is adopted as
This provision follows Sections 516(a)
and 515(b)(11) of the Act.

Section 816.72 Disposal of excess
spoil: Valley fills/Head-of-hollow fills.

Final § 816.72 outlines the special
requirements that must be met in
addition to the general requirements of
§ 816.71 when the excess spoil disposal
area falls within the definition of a
head-of-hollow or valley fill.

Section 816.72{a)

Final § 816.72(a)(1-2) covers control of
surface runoff and runoff from above the
fill and sets the performance standards
for diversion channels. Final
§ 816.72(a)(1) requires the top surface of
the fill to be graded to slope toward
properly designed drainage channels
and prohibits directing uncontrolled
surface drainage over the outslope. This
is necessary to prevent erosion of the
outslope of the fill. No comments were
received on this provision and it is
adopled as proposed.

Final § 816.72{a)(2) requires that
runoff from areas above the fill and the
surface of the fill be diverted into
stabilized diversion channels designed
according to proposed § 816.43 and
which are also able to safely pass the
runoff from a 100-year, 6-hour
precipitation event. The final rule is
slightly revised from the proposed rule. -

The proposed rule would have
required that the 100-year, 6-hour design
storm event be used in the design of
drainage systems for all head-of-hollow
and valley fills and in all other fills if
required by the regulatory authority to
ensure stability.

One commenter said the use of the
design storm criteria in &ll head-of-
hollow and valley fills was unnecessary.
The commenter wanted the regulatory
authority to have the discretion to
decide if the design storm criteria were
needed to ensure stability.

The design storm criteria are included
in the final rule because sl this time they
are considered criticial to the protection
of the environment and the public
safety. In the final rule, the 100-year, &-
hour design storm criteria are contained
in § 816.72(a)(2) as special requirements
for head-of-hollow and valley fills. Their
use will not be required for other types
of fills, where lower design storm
criteria are used because of the less
critical nature of the fill.

Several commenters stated that the
change of the design precipitation event
to the 100-year, 8-hour storm wéakens
the channel capacity requirements and
may increase the potential for erosion,
but gave no reasons or data to support
their conclusions.

The storm design criteria were
changed to be consistent with the storm
design criteria of the Mine Safety and
Health Administration (MSHA)
published in “Design Guidelines for Coal
Refuse Piles and Water, Sediment, or
Shurry Impoundments and Impounding
Structures” (IR1108). OSM recognizes
that the 24-hour duration storm usually
results in a runoff volume and peak
somewhat higher than the 6-hour storm
for the same area (See 44 FR 15207.)
However, it also has been reported that
in some walersheds, the 100-year, 6-hour
event can result in & higher peak flow.
For a given storm frequency. the time of
concentration and watershed shape can
be more influential in determining the
peak flow than the storm duration. In
most cases the differences in any
increased volume of peak flows will be
minor from a practical design and
construction standpoint. Any computed
increase in peak flow volume would
most likely not result in any significant
change in flow depth or flow velocities,
and correspondingly, any alteration in
channel design. For instance, in a rock
riprap-lined channel, velocity increase
from resulting increase in peaks would
not likely alter the specified rock size
used in the design. Therefore, the
change in precipitation event for design
of diversions on excess spoll fills will
nol result in any significant increase in
the potential for erosion.

Section 816.72(b) Rock-core chimney
drains.

In the proposed rulemaking of June 8,
1982 (47 FR 24961), OSM inadvertently
proposed to remove the provisions for
rock-core chimney drains in head-of-
hollow and valley fills that were
previously contained in § 818,73 (a) and
(b). To correct that omission, final
§ 816.72(b) sets the conditions when
rock-core chimney drains may be used
and additional Paragraphs (b)(1). (b)(2).
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and (b)(3) contain the performance and
design requirements. No comments were
received on this omission or in relation
lo rock-core chimney drains.

Final § 816.72(b) allows rock-core
chimney drains to be vused for head-of-
hollow fills that are not located in areas
having intermittent or perennial streams.
A rock-core chimney drain may be used
in a valley fill if the fill does not exceed
250,000 cubic yards of material and
upstream drainage is diverled around
the fill. Those fills in a head-of-hollow
that do not reach the ridgeline are
considered valley fills. The previous
rules allowed-rock core chimney drains
in such fills if they did not exceed
250,000 cubic yards.

OSM also recognizes the need to
prevent a phreatic surface from
developing within critical zones of the
fill and the continued need for chimney
drains to prevent this from ocecurring not
only from underground flows, bul also
from infiltration of rain water.

Section 816.72(b)(1)

Final § 816.72(b)(1) is taken directly
from previous § 816.73(b)(1) with an
additional phrase added. It requires a
vertical core of durable rock at least 16
feet thick extending from the toe to the
head of the fill and from the base to the
surface of the fill. A system of lateral
rock underdrains connected to the rock
core shall be designed to carry the
anticipated seepage of water due'to
rainfall away from the excess spoil fill
and from seeps and springs. It also
requires the rocks used in the drain to
meet the requirements of § 816.71(f),
which defines the characteristics of
durable rock.

Section 816.72(b)(2)

Final § 816.72(b}(2) requires a filter
system, to ensure the proper functioning
of the rock core, to be designed and
constructed using current, prudent
engineering practices. This provision is
derived from previous § 816.73(b)(2)
with a change from the phrase
“standard geotechnical engineering
methods" to “current, prudent
engineering practices” because, as
discussed previously, the new phrase is
more consistent with actual practice and
MSHA rules. (See discussion under
§ 816.71(N(3)).

Section 816.72(b)(3)

Final § 816.72(b)(3) allows grading to
drain surface water toward the rock
core, but prohibits intermittent or
perennial streams from being diverted
into the rock core. It requires that the
maximum slope of the top of the fill be
33h:lv (3 percent), Terraces on the fill
shall be graded with 3 to 5 percent grade

toward the fill and a 1 percent slope
toward the rock core. The final rule also
allows for a drainage pocket to intercept
runoff over the rock drain if it does not
impair the stability of the fill and does
not have the potential capacity for
impounding more than 10,000 cubic feet
of water. Final § 816.72(b)(3) comes
directly from previous § 816.73(b)(3).
Because the final rule on rock-core
chimney drains was only slightly
changed from the previous rule the
justification for its inclusion remains the
same as that which was contained in the
previous rulemaking on March 13, 1979,
(See 44 FR 14931 and 15206 and 15207).

Section 816,73 Durable rock fills.

Final § 816.73 will allow the
regulatory authority to approve the
alternative method of disposing of
excess durable rock spoil by gravity
placement in single or multiple lifts and
sets the performance and material
standards for rock fills.

Section 816.73(a)

Final § 816.73(a) requires that durable
rock fills meet the requirements of
§ 816.71, except as provided in § 816.73.
No comments were received on the

-proposal that such fills meet the “other

environmental standards in § 816.71,"
which is how it was proposed in the
June 8, 1982, rulemaking. This final
paragraph reflects the new organization
of the rule without changing the
substance of the requirement.

Section 816.73(b)

Final § 816.73(b) retains from the
previous and proposed rules the 80/20
ratio of durable to nondurable rock
materials allowed in the fill and further
describes the type of rock that may be
used. A new phrase has been added to
clarify an aspect of the proposed rule
the commenters found confusing—the
requirement for the use of
“nondegradable” rock.

One commenter felt the term implied
the need for more testing and
classification than was intended in the
original rock fill concept. Another
commenter noted that OSM had not
offered any specifications as to how
rock is determined to be durable and
nondegradable by OSM standards. One
commenter pointed oul that there are no
rocks native to his State that could be
considered nondegradable.

OSM &agrees that the proposed term
was confusing. The intent in using the
terms “durable and nondegradable” in
the proposal was that not only does the
rock in the fill need to be resistant to
slaking, but it must also be resistant to
breakdown to soil materials caused by
handling, weathering, or chemical

reaction. The rock must remain rock.
However, because of the confusion,
OSM has removed the term
“nondegradable” and revised the
proposed phrase to the final phrase
“durable rock, that will not slake in
water or degrade to soil materials.” Soil
malterials are, in relation to durable rock
fills, any materials that have degraded
or will degrade to such a size as to block
or cause failure of the underdrain
system. The phrase "nonacid- and
nontoxic-forming” was added in

§ 816.73(b) to describe the type of rock
that can be used in a durable rock fill.
Just as in the rule for rock underdrains
in final § 818.71(f), the rocks used in a
durable rock fill must be nonacid- and
nontoxic-forming. This is because, in
most cases, the fill is in itself a rock
underdrain formed through natural
segregation of dumped rock materials.
With one exception, all acid- and toxic-
forming materials, whether soil or rock,
must be returned to the pit area and
backfilled and graded according to

§ 816.102(e). Only in rare instances
would there be an excess of such
material needed to be disposed of in an
excess spoil fill and this may only be
done according to final § 816.71(e)(5).

Section 816.73(¢c)

Final § 816.73(c) retains from the
proposed rule the requirement that a
qualified registered professional
engineer must certify that the design will
ensure the stability of the fill and meet
all other applicable rules.

The proposed requirement that the
operator “demonstrate” that the fill
meets the design, stability or other
performance standards has not been
adopted. Since the 1.5 and 1.1 safety
factors have been retained from the
previous rule, the certification by the
engineer that these factors are met and
that the design will ensure stability of
the fill better serves the purpose
intended by the requirement for a
“demonstration.”

Section 816.73(d)

Final § 816.73(d) requires the fill to be
designed to attain a minimum long-term
static safely factor of 1.5 and an
earthquake safety factor of 1.1. This
provision, which was part of the
proposed general requirements for all
excess spoil fills, has been set out
specifically here as was done in the
previous durable rock fill rule. These
provisions are unchanged from the
previous rule,

Section 816.73(e)

A new provision in final § 816.73(e)
allows for the underdrain system lo be
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constructed simultaneously with excess
spoil placement by the natural
segregation of dumped materials if the
underdrain can carry the anticipated
seepage of water due to rainfall away
from the excess spoil fill and from seeps
and springs in the foundation of the
disposal area, and meet all other
requirements for drainage control. This
provision is included to further clarify
OSM's acceptance of this type of
underdrain, which previously had been
treated as an assomed, standard part of
a rock fill and not in need of further
explanation. Because of the certification
requirements in § 816.71(h) and
commenters’ confusion, the use of a
natural segregation rock underdrain in &
durable rock fill is specifically provided
for in this paragraph.

As previously mentioned, the
construction quality control rules for
excess spoil fills are also revised to
clear up the inconsistency between the
use of the gravity placement method for
durable rock fills and the requirement
for color photographs of the underdrain
prior to placement of the excess spoil.
As several commenters pointed out,
photographs cannot be taken of an
underdrain prior to placement of the
excess spoil if the underdrain is created
by the natural segregation of dumped
rock as normally happens in the use of
durable rock fills.

Section 816.73(f)

Final § 816.73(f) requires that surface
runoff be prevented from flowing onto
the fill and be diverted into diversions
channels designed o safely pass the
runoff from a 100-year, 6-hour
precipitation event in accordance with
proposed § 816.43. These provisions,
which were part of the general
requirements for all excess spoil fills in
the proposed rule, have been set out
specificallly in this paragraph as was
done in the previous durable rock fill
rule for clarity. The change in § 816.73(f)
of the precipitation event from the
previous rule (100-year, 24-hour) follows
the same reasoning as supplied for use
of the 100-year, 6-hour storm event in
§ 616.72(a)(2).

The changes in final § 816,73 were
prompted by the comments summarized
earlier in this preamble under General
Comments and should correct any
misunderstanding concerning OSM’s
policy on durable rock fills. Further
discussion of the use of durable rock
fills and gravity placement can be found
in the preamble of the March 13, 1979
rules (44 FR 15207).

Section 818.74 Disposal of excess
spoil: Pre-existing benches.

Final § 816.74 provides for the
disposal of excess spoil on preexisting
benches. Paragraphs (a) through (d) of
this section were adopted as a separate
final rule in § 816,75 on April 29, 1982 (47
FR 18553), With a few revisions, it is
being readopted today for the same
reasons and with the same legal
justification as was expressed in the
Federal Register preamble to the April
29 rule. It was reproposed on June 8,
1982, as part of the reorganization of the
excess spoil rules and to allow its
environmental effects to be considered
in the FEIS. This optional method of
disposing of excess spoil will help to
achieve the important goal of reclaiming
abandoned mine lands.

One commenter felt that one of OSM's
justifications for allowing such
disposal—"that preexisting benches are
inherently more stable than spoil placed
on valley soils"—was not supported by
an studies and was in fact untrue. The
commenter said that preexisting
benches ofien consist of unstable
highwalls, have excessive seepage and
unstable spoil at the perimeter of the
bench. The commenter believed that
before placement of excess spoil is
permitted on existing benches, a
complete foundation and drainage
pattern analysis should be conducted.

The final rules ensure stability of the
backfill. According to final § 816.71(d)
the operator must perform a foundation
investigation and laboratory testing of
malerials as the first step in determining
design requirements of the fill. Final
§ 816.71{f) requires further precautions
be taken in terms of drainage control.
The design of a fill using preexisting
benches must meet the general
requirements for fills as is stated in final
§ 816.74(a).

Section 816.74(a)

Final § 816.74(a) establishes which
general requirements of § 816.71 apply
to disposal of excess spoil on
preexisting benches. The general
requirements referenced are necessary
to ensure compliance with the
performance standards of the Acl. No
comments were received on § 816.74(a)
and the rule is'adopted as proposed.
Final § 816.74 is consistent with Section
515 (b) and (d) of the Act.

Section 816.74(b)

Final § 816.74(b) requires that excess
spoil disposed of through placement on
a preexisting bench be placed only on
the solid portion of the bench. The
requirement is considered necessary to
assure compliance with the Act. No

comments were received on this
paragraph and it is adopted as
proposed.

Section 816.74(c)

Final § 816.74(c) requires the fill to be
designed, using current, prudent
engineering practices, and to attain a 1.3
static safety factor to ensure stability of
the fill. The requirement is considered
necessary to assure compliance with the
Act and is consistent with the
requirements of § 816.102 for backfilling
overburden in mined-out areas. No
comments were received on this
paragraph, however, an editorial change
was made requiring the fill be designed
using “current, prudent engineering
practices” rather than “standard
geotechnical analysis.” The change was
made to be consistent with MSHA rules
as discussed previously with regard to
§ 816.71(N)(3).

Section 816.74(d)

Final § 816.74(d) outlines the
backfilling and grading requirements for
disposing of excess spoil on a
preexisting bench. One commenter felt
the requirements of § 816.74(d) (1) and
(2) could be interpreted to be in direct
conflict with each other. The commenter
stated that the most moderate slope
possible could result in a slope much
flatter than the angle of repose thus
using more material than might be
necessary and reducing the spoil
available to eliminate the highwall. The
question could then be raised whether
the highwall was eliminated to the
maximum extent technically practical.
The commenter further stated that the
elimination of the highwall can be
measured both vertically and
longitudinally along the bénch.

The elimination of the highwall to the
maximum extent technically practical is
difficult to define to cover all possible
situations. The requirements of
§ 816.74(d) (1) and (2) are performance
standards that require design
determination on & site-by-site basis.
OSM disagrees that these two standards
conflict with each other. The mos!
moderate slope possible in most cases
will be consistent with the slope used in
the design analysis for determination of
the 1.3 safety factor as required by final
§ 816.74(c). The elimination of the
highwall to the extent practicable was
defined in the proposed rules of June 8,
1982 (47 FR 24959), as “that portion of
the highwall that is both technically and
economically feasible to eliminate using
available excess spoil." Paragraph(d)(2)
is changed to read “to the maximum
extent technically practical.” in order to
clarify the concept to be consistent with
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the interim final rule on steep slope
remaining published November 12, 1982
(47 FR 51316). This change was made to
emphasize that the Act does not require
operators to employ extraordinary
physical measures to eliminate the
highwall where there is not enough
excess spoil to do so. In the proposed
rule preamble (47 FR 24959) it was also
made clear that, in the case where an
operator has chbsen to eliminate a
higher portion of the highwall over a
shorter horizontal distance, rather than
a longer section of highwall at a lower
height, the regulatory authority would
have to determine the practicability of
the plan and approve or disapprove it.

Section 816.74(e)

Final § 816.74(e) outlines the
provisions for the controlled gravity
transport of excess spoil from an
actively mined, upper bench to an
existing lower bench. The proposed
rules essentially repeated the previously
published final rules (July 17, 1981, 46 FR
37332, and August 11, 1980, 45 FR 53138).
Some editorial changes have been made
to improve the clarity of the
requirements, The provision requiring a
demonstration that the excess spoil
disposed of by gravity transport is not
necessary for elimination of the
highwall or AOC was deleted because
this requirement is now implicit in the
definition of excess spoil in § 701.5.

One commenter alleged that the
gravity transport method proposed
would reinstitute the practice of “end-
dumping" excess spoil. The preamble
discussions for the previous rulemaking
indicate the rules were designed to
allow controlled transport of excess
spoil only, and to prohibit the past
practice of “uncontrolled" end dumping.

Section 816.74(e)(1)

Final § 816.74(e)(1) requires the
iransport courses to be specifically
located and approved by the regulatory
authority, No comments were received
on this provision and it is adopted as
proposed with two exceptions. The term
“courses™ replaces “points” because it
better describes the fact that the
material will travel a path between the
benches which should be approved
rather than just the point of discharge.
Also, the requirement to minimize
damage has been extended to areas
between the benches and outside the set
course, This is consistent with final
i 816.74(e)(4) which allows gravity
Iransport in some instances where the
lrlansporl course will pass over a natural
slope.

Section 816.74(e)(2)

Final § 816,74(e)(2) requires the excess
spoil to be placed in a controlled
manner in horizontal lifts, compacted to
ensure mass stability and graded to
allow surface and subsurface drainage
to be compatible with the natural
surroundings, and to ensure a minimum
long-term static safety factor of 1.3.

One commenter asserted that excess
spoil should not be placed and
compacted in horizontal lifts as required
in final § 816.74(e)(2) but rather placed
to attain & 1.3 static safety factor as
required in § 816.74(c).

The requirement for horizontal lifts in
§ 816.74(e)(2) is consistent with the
general placement requirements for
excess spoil under final § 816.71(e)(2] as
referenced by § 816.74(a). The horizontal
dimension of the lift is dependent on the
amount of solid bench, the design of the
fill and the approval of the regulatory
authority. Section 818.71(e)(2) also
allows the regulatory authority to
approve lifts greater than the 4-foot
thickness. With this flexibility, the
combination of the 1.3 static safety
factor and the compacted horizontal lifts
should provide no complication or
burden to the engineer. Therefore, final
§ 816.74(e)(2) is adopted as proposed,
with one change to clarify that
preexisting spoil that is disturbed must
also be reclaimed.

Section 818.74[e)(3)

Final § 816.74(e)(3) requires the
construction of a safety berm on the
solid portion of the lower bench when
excess spoil is gravity transported. No
comments were received on this
provision and it is adopted as proposed.

Section 816.74(e)(4)

Final § 816.74{¢)(4) is a new provision
stating the reclamation requirements for
the gravity transport course. The
paragraph prohibits excess spoil on the
downslope below the upper bench
except at designated gravity transport
courses. The final rule also prohibits
excess spoil from remaining on the
designated transport courses after
completion of the fill and requires that
each transport course be properly
reclaimed. This provision was added to
ensure that there will be a controlled
placement of excess spoil and the entire
area will be properly reclaimed.
Proposed § 816.71(c}{2)(vi) would have
required the lower bench to be
considered an “affected area.” Under
the previous definition of the “permit
area,” which included all “affected
areas,” the lower bench would thus be
subject to reclamation requirements,
The new Paragraph (e)(4) more

explicitly covers the need to have all
disturbed areas properly reclaimed.

Two commenters were concerned
with the proposed prohibition of natural
slope between the highwall and the
upper bench. One commenter requested
that natural slopes between the highwall
of the lower bench and the upper
actively mined bench be allowed. The
commenter felt the proposed prohibition
precluded gravity transport since in
most instances there would be some
natural slope between the highwall of
the preexisting unreclaimed mine and
the bench of the new mine. The
commenter said these slopes usually are
only a short slope distance and would
be disturbed anyway by the new
operation during reclamation. Therefore,
he said, there is no rationale for the
constraining requirement. The
commenter noted that since both areas
would be part of the permit area it
should be assumed that the regulatory
authority will require reclamation of all
natural slopes as well as the new mining
area and the preexisting mining area.

Another commenter requested that
this provision require that no natural
slope be allowed “other than the natural
slope of the undisturbed natural barriers
required by § 816.99(a).” The commenter
said this wording change was needed
because the gravity transport method
would never apply because there would
always be some natural slope due to the
undisturbed berm.

The final rule does not adopt the
proposed provision that would have
limited the use of the gravity transport
method to only those areas where the
highwall of the lower bench meets the
upper actively mined bench with no
natural slope between them. This was
done to recognize the need for a natural
barrier between benches in many
instances. Previously the rules had
allowed gravity transport only where
benches intersected with no natural
slope between them. Since Section
515(b)(25) of the Act requires a natural
berm to be left to prevent sliding or
erosion, the chance of the benches
intersecting naturally with no “natural”
slope between them will be very small.
However, the natural slope maintained
as part of the natural barrier should not
necessarily prohibit gravity transport,

OSM will not allow excess spoil to be
“placed"—meaning to be permanently
stored or located—on the downslope of
the natural slope between the benches.
Section 515(d}(1) of the Act does not
allow such placement on steep slopes
and, in other instances, the requirements
of Section 515(b)(22) of the Act will not
be met. OSM will permit, however, a
small specified portion of the downslope
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to be prepared, under the topsoil rule in
§ 816.22, to act as a gravity transport
course for transporting excess spoil to
the lower bench. The important aspect
of this new provision in § 816.(e)(4) is
that the excess spail is never allowed to
be “placed" on the transport course—it
may not remain there permanently and
the angle of the course should be such
that the effect of gravity should move it
quickly to the lower bench. The excess
spoil must be hauled to the gravity
transporl course point on the upper
bench and released to fall down the
course for rehandling into compacted
horizontal lifts on the lower bench, This
shall be permitted only with the
approval of the regulatory authority, and
only if no excess spoil remains on the
course al the completion of the fill and
the course is properly controlled and
reclaimed.

The phrase “gravity transport point"
was changed to “gravity transport
course” to better describe the actual
area disturbed since a natural slope is
allowed between the two benches for
this disposal method.

The final rule also does not adopt the
rroposed provision that would h ave

imited the use of the gravity transport
method to only those areas where
excess spoil can be placed on a solid
portion of & lower preexisting bench.
This was not included because it is
already necessary that the fill meet the
1.3 static safety factor in addition to the
foundation investigations required in

§ 816.71.

OSM addressed the issue of the natural
slope between benches in two previous
rulemakings, July 17, 1981 (46 FR 57233)
and August 11, 1980 [45 FR 53184).
Readers are referred to those preambles
for further discussion on the subject.

Section 817.71 Underground Mining
Activities,

As previously mentioned the bases
and purposes of §§ 8§16.71-816.74 and
817.71-817.74 are the same, All public
comments discussed in the portion of
the preamble relating to §§ 616.71-816.74
were considered and similarly disposed
of with respect to §§ 817.71-817-74
because the differences between
underground and surface mining
generally do not justify differences in
excess spoil disposal requirements
between structures associated with
surface mining and those associated
with underground mining. In effect,
disposal of excess spoil from
underground activities pursuant o these
sections will provide, and is necessary
to ensure, the same level of protection
for the environment and public health
and safety as to be required for the

disposal of excess spoil associated with
surface mining.

The reader is referred to §§ 616.71-
816.74 for a discussion of comments and
issues relevant to §§ 817.71-817.74. The
only difference in the sections occurs in
§ 817.71(k). This section provides an
additional provision for placement of
spoil from a face-up operation at drift
entries. This material may be placed at a
drift entry as part of a cut and fill
structure, if this structure is to be less
than 400 feet in horizontal length and is
designed according to the rest of the
standards of § 817.71. By using some of
the spoil at the drift entry, a smaller
excavation in the hillside is needed to
prepare to build a working area for the
mine. No comments were received on
this provision and it is adopled as
proposed.

Reference Malerials

Reference materials used to develop
these final rules are the same as those
listed in the proposed rules (47 FR 24960)
and the previous rules (44 FR 15213 and
44 FR 15205).

1L Procedural Matters

Executive Order 12291 and the
Regulatory Flexibility Act

The Department of the Interior has
determined that this document is not a
major rule under Executive Order 12291
and certifies that this document will not
have a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 ef seq). The rule will impose
only minor costs on the coal industry
and coal consumers because it
emphasizes the use of performance
standards instead of design criteria,
which will allow operatars to utilize the
mos! cost-effective means of achieving
the performance standards. The rule
should especially ease the regulatory
burden of small coal operations in
Appalachia.

Paperwork Reduction Act

The information collection
requirements in existing 30 CFR Parts
816 and 817 were approved by the Office
of Management and Budget (OMB)
under 44 U.S.C. 3507 and assigned
clearance numbers 1029-0047 and 1029-
0048. OSM has codified the OMB
approvals under new §§ 816.10 and
817.10. The information required by 30
CFR Parts 816 and 817 will be used by
the regulatory authority in monitoring
and inspecting surface and underground
mining activities to ensure that they are
conducted in a manner which preserves
and enhances environmental and other
values of the Act. This information

required by 30 CFR Parts 816 and 817 is
mandatory.

National Environmental Policy Act

OSM has analyzed the impacts of
these final rules in the “Final
Environmental Impact Statement OSM
EIS-1: Supplement,” in accordance with
Section 102(2)(C) of the National
Environmental Policy Act of 1969 (42
U.S.C. 4332(2)(C)). The final EIS is
available in OSM's Administrative
Record in Room 5315, 1100 L Street,
NW., Washington, D.C., or by mail
request to Mark Boster, Chief, Branch of
Environmental Analysis, Room 134,
Interior South Building, U.S. Department
of the Interior. Washington, D.C. 20240,

This preamble serves as the record of
decision under NEPA. The fellowing
differences are noted between this final
rule and the preferred alternative in the
EIS: {1) A definition of excess spoil is
added which incorporates concepts of
the treatment of excess spoil which
were analyzed in the EIS; (2) The
provisions on disposal of excess spoil
have been reorganized and split into
different sections which has no effect on
the analysis of environmental effects; (3)
§§ 816.72(b) and 817.72(b), covering
construction of rock-core chimney
drains in head-of-hollow/valley fills, has
been added with minor revisicns from
the previous rules, the environmental
effects of which were analyzed under
the No Action alternative; (4) The
previous provision concerning
construction of keyway cuts or rock toe
buttresses was retained without change,
the environmental effects of which were
analyzed in the No Action alternative;
and (5) The certification requirement in
§§ 816.71(h)(2) and 817.71(h)(2) has been
modified slightly to require that fills be
constructed and maintained “as
designed." Although the fills do not have
to be certified as “'stable,” any apparent
instability must be described. Because
these modifications do not change the
inspection frequency, the level of
examination and analysis, or the
requirement to file certified reports, they
have no environmental effect.

List of Subjects
30 CFR Part 701

Coal mining, Law enforbemenl.
Surface mining, and Underground
mining.

30 CFR Part 816

Coal mining, Evironmental protection,
Reporting and recordkeeping
requirements, and Surface mining.
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30 CFR Part 817 .

Coal mining, Evironmental protection,
Reporting and recordkeeping
requirements, and Underground mining.

Accordingly, 30 CFR Parts 701, 816
and 817 are amended as set forth herein.

Dated: July 14, 1983,
J. J. Simmons 111,
Under Secretary.

PART 701—PERMANENT
REGULATORY PROGRAM

1. In § 701,5 the definition of Excess
spoil is added alphabetically and the
definitions of Head-af-hollow fill,
Underground development waste, and
Valley fill are revised to read as
follows:

§701,5 Dsfinitions.

Excess spoil means spoil material
disposed of in a Jocation other than the
mined-out area; provided that spoil
material used to achieve the
approximate original contour or to blend
the mined-out area with the surrounding
terrain in accordance with §§ 816.102(c)
and 817.102(c) of this chapter in non-
sleep slope areas shall not be
considered excess spoil.

. » » . -

Head-of-hollow fill means a fill
structure consisting of any material,
other than organic material, placed in
the uppermost reaches of a hollow
where side slopes of the existing hollow,
measured at the steepest point, are
greater than 20 degrees or the average
slope of the profile of the hollow from
the toe of the fill to the top of the fill is
greater than 10 degrees. In head-of-
hollow fills the top sutface of the fill,
when completed, is at approximately the
same elevation as the adjacent ridge
line, and no significant area of nantral
drainage occurs above the fill draining
into the fill area.

. . . - »

Underground development waste
means waste-rock mixtures of coal,
shale, claystone, siltstone, sandstone,
limestone, or related materials that are
excavated, moved, and disposed of from
underground workings in connection
with underground mining activities.

Valley fill means a fill structure
consisting of any material, other than
organic material, that is placed in &
valley where side slopes of the existing
valley, measured at the steepest point,
are greater than 20 degrees, or where the
average slope of the profile of the valley
from the toe of the fill to the top of the
fill is greater than 10 degrees.

PART 816—PERMANENT PROGRAM
PERFORMANCE STANDARDS—
SURFACE MINING ACTIVITIES

2. Section 816.71 is revised to read as
follows:

§816.71 Disposal of excess spoil: General
requirements.

(a) General. Excess spoil shall be
placed in designated disposal areas
within the permit area, in a controlled
manner to—

(1) Minimize the adverse effects of
leachate and surface water runoff from
the fill on surface and ground waters;

(2) Ensure mass stability and prevent
mass movement during and after
construction; and

(3) Ensure that the final fill is suitable
for reclamation and revegetation
compatible with the natural
surroundings and the approved
postmining land use.

(b) Design certification. (1) The fill
and appurtenan! structures shall be
designed using current, prudent
engineering practices and shall meet any
design criteria established by the
regulatory authority. A qualified
registered professional engineer
experienced in the design of earth and
rock fills shall certify the design of the
fill and appurtenant structures.

(2) The fill shall be designed to attain
a minimum long-term static safety factor
of 1.5. The foundation and abutments of
the fill must be stable under all
conditions of construction.

(c) Location. The disposal area shall
be located on the most moderately
sloping and naturally stable areas
available, as approved by the regulatory
authority, and shall be placed, where
possible, upon or above a natural
terrace, bench, or berm, if such
placement provides additional stability
and prevents mass movement.

(d) Foundatian. (1) Sufficient
foundation investigations, as well as
any necessary laboratory testing of
foundation material, shall be performed
in order to determine the design
requirements for foundation slability.
The analyses of foundation conditions
shall take into consideration the effect
of underground mine workings, if any,
upon the stability of the fill and
appurtenant structures,

(2) Where the slope in the disposal
area is in excess of 2.8h:1v (36 percent),
or such lesser slope as may be
designated by the regulatory authority
based on local conditions, keyway cuts
(excavations to stable bedrock) or rock
toe buttresses shall be constructed to
ensure stability of the fill. Where the toe
of the spoil rests on a downslope,
stability analyses shall be performed in

:

accordance with § 780.35(c) of this
chapter to determine the size of rock toe
buttresses and keyway cuts.

(e) Placement of excess spoil. (1) All
vegetative and organic materials shall
be removed from the disposal area prior
to placement of the excess spoil. Topsoil
shall be removed, segregated and stored
or redistributed in accordance with
§ 816.22. If approved by the regulatory
authority, organic material may be vsed
as mulch or may be included in the
topsoil to control erosion, promote
growth of vegetation or increase the
moisture retention of the soil.

(2) Excess spoil shall be transported
and placed in & controlled manner in
horizontal lifts not exceeding 4 feet in
thickness; concurrently compacted as
necessary to ensure mass stability and
to prevent mass movement during and
after construction; graded so that
surface and subsurface drainage is
compatible with the natural
surroundings; and covered with topsoil
or substitute material in accordance
with § 818.22 of this chapter. The
regulatory authority may approve a
design which incorporates placement of
excess spoil in horizontal lifts other than
4-feet in thickness when it is
demonstrated by the operator and
certified by a qualified registered
professional engineer that the design
will ensure the stability of the fill and
will meet all other applicable
requirements.

(3) The final configuration of the fill
shall be suitable for the approved
postmining land use. Terraces may be
constructed on the outslope of the fill if
required for stability, control of erosion,
to conserve soil moisture, or to facilitate
the approved postmining land use. The
grade of the outslope between terrace
benches shall not be steeper than 2h: 1v
(50 percent).

(4) No permanent impoundments are
allowed on the completed fill. Small
depressions may be allowed by the
regulatory authority if the yare needed
to retain moisture, minimize erosion,
create and enhance wildlife habital, or
assist revegetation; and if they are not
incompatible with stability of the fill

(5) Excess spoil that is acid- or toxic-
forming or combustibie shall be
adequately covered with nonacid,
nontoxic and noncombustible material,
or treated, to control the impact on
surface and ground water in accordance
with § 816.41, lo prevent sustained
combustion, and to minimize adverse
effects on plant growth and the
approved postmining land use.

(f) Drainage control. (1) If the disposal
area conlains springs, natural or
manmade water courses, or wet weather
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seeps, the fill design shall include
diversions and underdrains as
necessary to control erosion, prevent
water infiltration into the fill, and ensure
stability.

(2) Diversions shall comply with the
requirements of § 816.43,

(3) Underdrains shall consist of
durable rock or pipe, be designed and
constructed using current, prudent
engineering practices and meel any
design criteria established by the
regulatory authority. The underdrain
system shall be designed to carry the
anticipated seepage of water due to
rainfall away from the excess spoil fill
and from seeps and springs in the
foundation of the disposal area and
shall be protected from piping and
contamination by an adequate filter.
Rock underdrains shall be constructed
of durable, nonacid-.nontoxic-forming
rock (&.g. natural sand and gravel,
sandslone, limestone, or other durable
rock) that does not slake in water or
degrade to soil material, and which is
free of coal, clay or other nondurable
material, Perforated pipe underdrains
shall be corrosion resistant and shall
have characteristics consistent with the
long-term life of the fill.

(8) Surface area stabilization. Slope
protection shall be provided to minimize
surface erosion at the site. All disturbed
areas, including diversion channels that
are no! riprapped or otherwise
protected, shall be revegetated upon
completion of construction.

(h) Inspections. A qualified registered
professional engineer, or other qualified
professional specialist under the
direction of the professional engineer,
shall periodically inspect the fill during
construction. The professional engineer
or specialist shall be experienced in the
construction of earth and rock fills.

(1) Such inspections shall be made at
least gquarterly throughout construction
and during critical construction periods.
Critical construction periods shall
include at a minimum: (i) Foundation
preparation, including the removal of all
organic material and topsoil; (ii)
placement of underdrains and protective
filter systems: (iii) installation of final
surface drainage systems; and (iv) the
final graded and revegetated fill.
Regular inspections by the engineer or
specialist shall also be conducted during
placement and compaction of fill
materials.

(2) The qualified registered
professional engineer shall provide a
certified report to the regulatory
authority promptly after each inspection
that the fill has been constructed and
maintained as designed and in
accordance with the approved plan and
this chapter. The report shall include

appearances of instability, structural
weakness, and other hazardous
conditions,

(3) (i) The certified report on the
drainage system and protective filters
shall include color photographs taken
during and after construction, but before
underdrains are covered with excess
spoil. If the underdrain system is
constructed in phases, each phase shall
be certified separately.

{ii)) Where excess durable rock spoil is
placed in single or multiple lifts such
that the underdrain system is
constructed simultaneously with excess
spoil placement by the natural
segregation of dumped materials, in
accordance with § 816.73, color
photographs shall be taken of the
underdrain as the underdrain system is
being formed.

{iii) The photographs accompanying
each certified report shall be taken in
adequate size and number with enough
terrain or other physical features of the
site shown to provide a relative scale to
the photographs and to specifically and
clearly identify the site.

(4) A copy of each inspection report
shall be retained at or near the mine
site,

(i) Coal mine waste, Coal mine waste
may be disposed of in excess spoil fills
if approved by the regulatory authority
and, if such waste is—

(1) Placed in accordance with § 816.83;

{2) Nontoxic and nonacid forming; and

(3) Of the proper characteristics to be
consistent with the design stability of
the fill.

(i) Underground disposal. Excess spolil
may be disposed of in underground mine
workings, but only in accordance with a
plan approved by the regulatory
authority and MSHA under § 784.25 of
this chapter.

3. Section 816.72 is revised to read as
follows;

§816.72 Disposal of excess spoll: Valley
filis/head-of-holiow fills.

Valley fills and head-of-hollow fills
shall meet the requirements of § 816.71
and the additional requirements of this
section.

(a) Drainage control. (1) The top
surface of the completed fill shall be
graded such that the final slope after
settlement will be toward properly
designed drainage channels.
Uncontrolled surface drainage may not
be directed over the outslope of the fill.

(2) Runoff from areas above the fill and
runoff from the surface of the fill shall
be diverted into stabilized diversion
channels designed to meet the
requirements of § 816.43 and, in
addition, to safely pass the runoff from a
100-year, 8-hour precipitation event.

(b) Rock-core chimney drains. A rock.
core chimney drain may be used in a
head-of-hollow fill, instead of the
underdrain and surface diversion
system normally required, as long as the
fill is not located in an area containing
intermittent or perennial streams. A
rock-core chimney drain may be used in
a valley fill if the fill does not exceed
250,000 cubic yards of material and
upstream drainage is diverted around
the fill. The alternative rock-core
chimney drain system shall be
incorporated into the design and
construction of the fill as follows.

(1) The fill shall have, along the
vertical projection of the main buried
stream channel or rill, a vertical core of
durable rock at least 18 feet thick which
shall extend from the toe of the fill to
the head of the fill, and from the base of
the fill to the surface of the fill. A system
of lateral rock underdrains shall connect
this rock core to each area of potential
drainage or seepage in the disposal ars
The underdrain system and rock core
shall be designed to carry the
anticipated seepage of water due to
rainfall away from the excess spoil fill
and from seeps and springs in the
foundation of the dispposal area. Rocks
used in the rock core and underdrains
shall meet the requirements of
§ 816.71(f).

(2) A filter system to ensure the proper
long-term functioning of the rock core
shall be designed and constucted using
current, prudent engineering practices.

(3) Grading may drain surface water
away from the outslope of the fill and
toward the rock core. In no case,
however, may intermittent or perennial
streams be diverted into the rock core.
The maximum slope of the top of the fill
shall be 33h:1v (3 percent). A drainage
pocket may be maintained at the head
of the fill during and after construction,
to intercept surface runoff and discharge
the runoff through or over the rock
drain, if stability of the fill Is not
impaired. In no case shall this pocket or
sump have a potential capacity for
impoundingmore than 10,000 cubic feel
of water. Terraces on the fill shall be
graded with a 3 to 5 percent grade
toward the fill and a 1 percent slope
toward the rock core.

4. Section 816.73 is revised to read as
follows:

§816.73 Disposal of excess spoll: Durabie
rock fiil.

The regulatory authority may approve
the alternative method of disposal of
excess durable rock spoil by gravity
placement in single or multiple lifts,
provided the following conditions are
met:
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(&) Except as provided in this section,
the requirements of § 816.71 are mel.

(b) The excess spoil consists of at
least 80 percent, by volume, durable,
nonacid- and nontoxic-forming rock
(e.g., sandstone or limestone) that does
not slake in water and will not degrade
to soil material. Where used,
noncemented clay shale, clay spoil, soil
or other nondurable excess spoil
materialg sha)l be mixed with excess
durable rock spoil in a controlled
manner such that no more than 20
percent of the fill volume, as determined
by tests performed by a registered
engineer and approved by the regulatory
authority, is not durable rock.

(¢) A qualified registered professional
engineer certifies that the design will
engure the stability of the fill and meet
all other applicable requirements.

(d) The fill is designed to attain a
minimum long-term static safety factor
of 1.5, and an earthquake safety factor
of 1.1

(e) The underdrain system may be
constructed simultaneocusly with excess
spoil placement by the natural
segregation of dumped materials,
provided the resulting underdrain
system is capable of carrying
anticipated seepage of waler due to
rainfall away from the excess spoil fill
and from seeps and springs in the
foundation of the disposal area and the
other requirements for drainage control
are met.

(f) Surface water runoff from areas
sdjacent to and above the fill is not
sllowed to flow onto the fill and is
diverted into stabilized diversion
channels designed to meet the
requirements of § 816.43 and to safely
pass the runoff from a 100-year, 6-hour
pmcigitatlon event.

5. Section 816.74 is revised to read as
follows:

§816.74 Disposal of excess spoil:
Preexisting benches.

(a) The regulatory authority may
approve the disposal of excess spoil
through placement on preexisting
benches, provided that all the standards
set forth in § 816.71(a), (b)(1), (d) through
(i) and the requirements of this section
are mel,

(b) Excess spoil shall be placed only
on the solid portion of the preexisting
bench.

(c) The fill shall be designed, using
current, prudent engineering practices,
to attain a long-term static safety factor
of 1.3 for all portions of the fill.

(d) The preexisting bench shall be
backfilled and graded to—

(1) Achieve the most moderate slope
possible which does not exceed the
angle of repose, and

{2) Eliminate the highwall to the
maximum extent technically practical.

(e) Disposal of excess spoil from an
upper actively mined bench to a lower
preexisting bench by means of gravity
transport may be approved by the
regulatory authority provided that—

(1) The gravity transport courses are
determined on a site specific basis by
the operator as part of the permit
application and approved by the
regulatory authority to minimize hazards
to health and safety and to ensure that
damage will be minimized between the
benches, outside the set course, and
downslope of the lower bench should
excess spoil accidentally move;

(2) All gravity transported excess
spoil, including that excess spoil
immediately below the gravity transport
courses and any preexisting spoil that is
disturbed, is rehandled and placed in
horizontal lifts in a controlled manner,
concurrently compacted as necessary to
ensure mass stability and to prevent
mass movement, and graded to allow
surface and subsurface drainage to be
compatible with the natural
surroundings and to ensure a minimum
long-term static safety factor of 1,3.
Excess spoil on the bench prior to the
current mining operation that is not
disturbed need not be rehandled except
where necessary to ensure stability of
the fill;

(3) A safety berm is constructed on
the solid portion of the lower bench
prior to gravity transport of the excess
spoil. Where there is insufficient
material on the lower bench to construct
a safety berm, only that amount of
excess spoil necessary for the
construction of the berm may be gravity
transported to the lower bench prior to
construction of the berm.

(4) Excess spoil shall not be allowed
on the downslope below the upper
bench excepl on designated gravity
transport courses properly prepared
according to § 816,22, Upon completion
of the fill, no excess spoil shall be
allowed to remain on the designated
gravity transport course between the
two benches and each transport course
shall be reclaimed in accordance with
the requirements of this part.

§817.75 [Removed.]
6. Section 816.75 is removed.
PART 817—PERMANENT PROGRAM

PERFORMANCE STANDARDS-
UNDERGROUND MINING ACTIVITIES

7. Section 817.71 is revised to read as
follows:

§ 817.71 Disposal of excess spoil: General
requirements,

{a) General. Excess spoil shall be
placed in designated disposal areas
within the permit area, in a controlled
manner to—

(1) Minimize the adverse effects of
leachate and surface water runoff from
the fill on surface and ground waters;

(2) Ensure mass stability and prevent
mass movement during and after
construction; and

(3) Ensure that the final fill is suitable
for reclamation and revegetation
compatible with the natural
surroundings and the approved
postmining land use.

(b) Design certification. (1) The fill
and appurtenant structures shall be
designed using current, prudent
engineering practices and shall meet any
design criterial established by the

regulatory authority. A qualified

registered professional engineer
experienced in the design of earth and
rock fills shall certify the design of the
fill and appurtenant structures. .

(2) The fill shall be designed to attain
a minimum long-term static safety factor
of 1.5. The foundation and abutments at
the fill must be stable under all
conditions of construction,

(¢) Location. The disposal area shall
be located on the most moderately
sloping and naturally stable areas
available, as approved by the regulatory
authority, and shall be placed, where
possible, upon or above & natural
terrace, bench, or berm, if such
placement provides additional stability
and prevents mass movement.

(d) Foundation. (1) Sufficient
foundation investigations, as well as
any necessary labordtory testing of
foundation material, shall be performed
in order to determine the design
requirements for foundation stability.
The analyses of foundation conditions
shall take into consideration the effect
of underground mine workings, if any,
upon the stability of the fill and
appurtenant structures.

(2) When the slope in the disposal
area is in excess of 2.8h:lv [36 percent),
or such lesser slope as may be
designated by the regulatory authority
based on local conditions, keyway cuts
(excavations to stable bedrock) or rock
toe buttresses shall be constructed to
ensure stability of the fill. Where the toe
of the spoil rests on a downslope,
stability analyses shall be performed in
accordance with § 784.19 of this chapter
to determine the size of rock toe
buttresses and keyway cuts.

(e) Placement of excess spoil. (1) All
vegetative and organic materials shall
be removed from the disposal area prior
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to placement of excess spoil. Topsoil
shall be removed, segregated and stored
or redistributed in accordance with

§ 817.22. If approved by the regulatory
authority, organic material may be used
as mulch or may be included in the
topsoil to control erosion, promote
growth of vegetation or increase the
moisture retention of the soil.

{2) Excess spoil shall be transported
and placed in a controlled manner in
horizontal lifts not exceeding 4 feet in
thickness; concurrently compacted as
necessary to ensure mass stability and
to prevent mass movement during and
after construction; graded so that
surface and subsurface drainage is
compatible with the natural
surroundings; and covered with topsoil
or substitute material in accordance
with § 816.22 of this chapter. The
regulatory authority may approve a
design which incorporates placement of
excess spoil in horizontal lifts other than
4 feet in thickness when it is :
demonstrated by the operalor and
certified by a qualified registered
professional engineer that the design
will ensure the stability of the fill and
will meet all other applicable
requirements.

(3) The final configuration of the fill
shall be suitable for the approved
postmining land use, Terraces may be
construcled on the outslope of the fill if
required for stability, control of erosion,
to conserve soil moisture, or (o facilitate
the approved postmining land use. The
grade of the outslope between terrace
benches shall not be steeper than 2h:lv
(50 percent),

{4) No permanen! impoundments are
allowed on the completed fill. Small
depressions may be allowed by the
regulatary authority if they are needed
fo retain moisture, minimize erosion,
create and enhance wildlife habitat, or
assist revegetation; and if they are not
incompatible with the stability of the fill,

(5) Excess spoil that is acid- or toxic-
forming or combustible shall be
adequately covered with nonacid,
nontoxic and noncombustible material,
or treated, to control the impact on
surface and ground waler in accordance
with § 817.41, to prevent sustained
combustion, and to minimize adverse
effects on plant growth and the
approved postmining land use.

(f} Drainage control. (1) If the disposal
area contains springs, natural or
manmade water courses, or wet weather
seeps, the fill design shall include
diversions and underdrains as
necessary to control erosion, prevent
water infiltration into the fill, and ensure
stability.

(2) Diversions shall comply with the
requirements of § 817.43.

(3) Underdrains shall consist of
durable rock or pipe, be designed and
constructed using current, prudent K
engineering practices and meet any
design criteria established by the
regulatory authority. The underdrain
system shall be designed 10 carry the
anticipated seepage of water due to
rainfall away from the excess spoil fill
and from seeps and springs in the
foundation of the disposal area and
shall be protected from piping and
contamination by an adequate filter.
Rock underdrains shall be constructed
of durable, nonacid-. nontoxic-forming
rock (e.g.. natural sand and gravel,
sandstone, limestone, or other durable
rock) that does not slake in water or
degrade to soil materials, and which is
free of coal, clay or other nondurable
material. Perforated pipe underdrains
shall be corrosion resistant and shall
have characleristics consistent with the
long-term life of the fill

(8) Surface area stabilization. Slope
protection shall be provided to minimize
surface erosion at the site. All disturbed
areas, including diversion channels that
are not riprapped or otherwise
protected, shall be revegetated upon
completion of canstruction.

(h) Inspections. A qualified registered
professional engineer or other qualified
professional specialist under the
direction of the professional engineer,
shall periodically inspect the fill during
construction. The professional engineer
or specialist shall be experienced in the
construction of earth and rock fills.

(1) Such inspection shall be made at
least quarterly throughout construction
and during critical construction pericds.
Critical construction periods shall
include at a minimum: {i) Foundation
preparation including the removal of all
organic material and topsoil; (ii)
placement of underdrains and protective
filter systems; (iii} installation of final
surface drainage systems; and (iv) the
final graded and revegetated fiL
Regular inspections by the engineer or
specialist shall also be conducted during
placement and compaction of fill
materials,

(2] The qualified registered
professional engineer shall provide, to
the regulatory authority, a certified
report promptly after each inspection
that the fill has been constructed and
maintained as designed and in
accordance with the approved plan and
this chapter. The report shall include
appearances of instability, structural
weakness, and other hazardous
conditions.

(3)(i) The certified report on the
drainage system and protective filters
shall include color photographs taken
during and after construction, but before

underdrains are covered with excess
spoil. If the underdrain system is
constructed in phases, each phase shall
be certified separately.

(ii) Where excess durable rock spoil is
placed in single or multiple lifts such
that the underdrain system is
constructed simullaneously with excess
spoil placement by the natural
segregation of dumped materials, in
accordance with § 817.73, color
photographs shall be taken of the
underdrain as the underdrain system is
being formed.

(i) The photographs accompanying
each certified report shall be taken in
adequate size and number with enough
terrain or other physical features of the
site shown to provide a relative scale to
the photographs and to specifically and
clearly identify the site.

(4} A copy of each inspection report
shall be retained al or near the minesite

(i) Coal mine waste. Coal mines wasts
may be disposed of in excess spoil fills
if approved by the regulatory autharity
and, if such waste is—

(1) Placed in accordance with § 817.83;

(2) Nontoxic and nonacid forming; and

(3) Of the proper characteristics to be
consistent with the design stability of
the fill.

(j) Undesground disposal. Excess spoi|
may be disposed of in underground mine
workings, but only in accordance with s
plan approved by the regulatory
authority and MSHA under § 784.25 of
this chapter.

(k) Face-up operations. Spoil resulting
from face-up operations for underground
coal mine development may be placed
at drift entries as part of a cut and fill
structure, if the structure is legs than 400
feet in horizontal length, and designed in
accordance with § 812.71.

8. Section 817.72 is revised to read as
follows:

£817.72 Disposal of excess spoil: Valley
fill/head-of-hollow fills.

Valley fills and head-of-hollow fills
shall meet the requirements of § 817.71
and the additional requirements of this
section.

(a) Drainage control. (1) The top
surface of the completed fill shall be
graded such that the final slope after
settlement will be toward properly
designed drainage channels.
Uncontrolled surface drainage may no!
be directed over the outslope of the fill.

(2) Runoff from areas above the fill
and runoff from the surface of the fill
shell be diverted into stabilized
diversion channels designed to meet the
requirements of § 817.43 and to safely
pass the runoff from a 100-year, 6-hour
precipitation event.
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(b) Rock-core chimney drains. A rock-
core chimney drain may be used in a
head-of-hollow fill, instead of the
underdrain and surface diversion
system normally required, as long as the
fill is not located in an area containing
intermitten! or perennial streams. A
rock-core chimney drain may be used in
a valley fill if the fill does not exceed
250,000 cubic yards of material and
upstream drainage is diverted around
the fill. The alternative rock-core
chimney drain system shall be
incorporated into the design and
construction of the fill as follows:

(1) The fill shall have, along the
vertical projection of the main buried
stream channel or rill, & vertical core of
durable rock at least 16 feet thick which
shall extend from the toe of the fill to
the head of the fill, and from the base of
the fill to the surface of the fill. A system
of lateral rock underdrains shall connect
this rock core to each area of potential
drainage or seepage in the disposal area.
The underdrain system and rock core
shall be designed to carry the
anticipated seepage of water due to
rainfall away from the excess spoil fill
and from seeps and springs in the
foundation of the disposal area. Rocks
used in the rock core and underdrains
shall meet the requirements of
§ 817.71(f).

(2) A filter system to ensure the proper
long-term functioning of the rock core
shall be designed and constructed using
current, prudent engineering practices.

(3) Grading may drain surface water
away from the outslope of the fill and
toward the rock core. In no case,
however, may intermittent or perennial
streams be diverted into the rock core.
The maximum slope of the top of the fill
shall be 33h:lv (3 percent). A drainage
pocket may be maintained at the head
of the fill during and after construction,
to intercept surface runoff and discharge
the runoff through or over the rock
drain, if stability of the fill is not
impaired. In no case shall this pocket or
sump have a potential capacity for
impounding more than 10,000 cubic feet
of water. Terrances on the fill shall be
graded with a 3 to 5 percent grade
toward the fill and a 1 percent slope
toward the rock core.

9. Section 817.73 is revised to read as
follows:

§817.73 Disposal of excess spoll: Durible
rock filis,

The regularoty authority may approve
the alternative method of disposal of
excess durable rock spoil by gravity
placement in single or multiple lifts,

provided the following conditions are
met:

(a) Except as provided in this section,
the requirements of § 817.71 are met.

{b) The excess spoil consists of at
least 80 percent, by volume, durable,
nonacid- and nontoxic-forming rock
(e.g., sandstone or limestone) that does
not slake in water and will not degrade
to soil material. Where used,
noncemented clay shale, clay spoil, soil
or other nondurable excess spoil
material shall be mixed with excess
durable rock spoil in a controlled
manner such that no more than 20
percent of the fill volume, as determined
by tests performed by a registered
engineer and approved by the regulatory
authority, is not durable rock.

(e) A qualified registered professional
engineer certifies that the design will
ensure the stability of the fill and meet
all other applicable requirements.

(d) The fill is designed to attain a
minimum long-term static safety factor
of 1.5, and an earthquake safety factor
of 1.1.

{e) The underdrain system may be
constructed simultaneously with excess
spoil placement by the natural
segregation of dumped materials,
provided the resulting underdrain
system is capable of carrying
anticipated seepage of water due to
rainfall away from the excess spoil fill
and from seeps and springs in the .
foundation of the disposal area and the
other requirements for drainage control
are met,

(f) Surface water runoff from areas
edjacent to and above the fill is not
allowed to flow onto the fill and is
diverted into stabilized diversion
channels designed to meel the
requirements of § 817.43 and to safely
pass the runoff from a 100-year, 6-hour
precipitation eveant,

10. Section 817.74 is revised to read as
follows:

§817.74 Disposal of excess spoil:
Preexisting benches.

(a) The regulatory authority may
approve the disposal of excess spoil
through placement on preexisting
benches, provided that all the standards
set forth in § 617.71 (a), (b)(1), (d)
through (i) and the requirements of this
section are met.

(b) Excess spoil shall be placed only
on the solid portion of the preexisting
bench.

(c) The fill shall be designed, using
current, prudent engineering practices,
to atiain & long-term static safety factor
of 1.3 for all portions of the fill.

(d) The preexisting bench shall be
backfilled and graded to—

(1) Achieve the most moderate slope
possible which does not exceed the
angle of repose, and '

(2) Eliminate the highwall to the
maximum extent technically practical,

(e) Disposal of excess spoil from an
upper actively mined bench to a lower
preexisting bench by means of gravity
transport may be approved by the
regulatory authority provided that—

(1) The gravity transport courses are
determined on a site-specific basis by
the operator as part of the permit
application and approved by the
reg}:xlatory authority to minimize hazards
to health and safety and lo ensure that
damage will be minimized between the
benches, outside the set course, and
downslope of the lower bench should
excess spoil accidentally move;

(2) All gravity transported excess
spoil, including that excess spoil
immediately below the gravity transport
courses and any preexisting spoil that is
disturbed, is rehandled and placed in
horizontal lifts in a controlled manner,
concurrently compacted as necessary to
ensure mass stability and to prevent
mass movement, and graded to allow
surface and subsurface drainage to be
compatible with the natural
surroundings and to ensure a minimum
long-term static safety factor of 1.3.
Excess spoil on the bench prior to the
current mining operation that is not
disturbed need not be rehandled excep!
where necessary lo ensure stability of
the fill;

(3) A safety berm is constructed on
the solid portion of the lower bench
prior to gravity transport of the excess
spoil. Where there is insufficient
material on the lower bench to construct
a safety berm, only that amount of
excess spoil necessary for the
construction of the berm may be gravity
transported to the lower bench prior to
construction of the berm;

(4) Excess spoil shall not be allowed
on the downslope below the upper
bench except on designated gravity
transport courses properly prepared
according to § 816.22. Upon completion
of the fill, no excess spoil shall be
allowed to remain on the designated
gravity transport course between the
two benches and each transport course
shall be reclaimed in accordance with
the requirements of this part.

§817.75 [Removed]
11. Section 817.75 is removed.
(Pub. L. 85-87, 30 U.S.C. 1201 &t 5eq.)

[FR Doc. 1310073 Fliled 7-18-83; &45 am]
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DEPARTMENT OF THE INTERIOR

30 CFR Parts 800, 801, 805, 806, 807,
808, and 809

Bond and Insurance Requirements for
Surface Coal Mining and Reclamation

Operations

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior,

AcTioN: Final rule.

SUMMARY: The Office of Surface Mining
Reclamation and Enforcement (OSM) is
revising its rules on bonding and
insurance requirements for surface coal
mining and reclamation operations. The
new rules continue 1o require sufficient
bonding to assure completion of the
reclamation plan. but have been revised
to afford flexibility to the regulatory
authority and to the coal mine operator
in choosing a bonding plan. These final
rules are adopted for the permanent
regulatory program.

EFFECTIVE DATE: August 18, 1983.

FOR FURTHER INFORMATION CONTACT:
Adele Merchant, Division of Economic
Analysis, Office of Surface Mining, U.S.
Department of the Interior; 202/343-
2156,

SUPPLEMENTARY INFORMATION:

1. Background

IL Discussion of Comments and Rules
Adopled
{11. Procedural Matters

1. Background

The Surface Mining Control and
Reclamation Act of 1977 (the Act), Pub,
L. 95-87, 30 U.S.C. 1201 ef seq., requires
a bond sufficient to cover the cost of
reclamation if it had to be performed by
a regulatory authority in the event of
forfeiture {Section 508(a) of the Act).
The Act requires that a bond be posted
as a condition of issuance of a permit to
an operator, /d. Section 519 of the Act
sels criteria for release of a bond upon
completion of several phases of
reclamation. Regulations are required by
Section 501 of the Act to implement a
bonding program necessary for a State
program or a Federal program.

On March 13, 1978, OSM promulgated
the permanen! program bonding rules,
30 CFR Chapter VI, Subchapter |, Parts
800-809 (44 FR 15385). A number of the
rules were challenged in litigation filed
on May 9, 1979, In re: Permanent
Surface Mining Regulation Litigation,
Civ. No, 79-1144 (D.D.C.). Before a
decision was made on two of the
bonding issues raised, the following
provisions of the rules were suspended
by the Director: Sections 806.12(e)(8){iii)
and (g){7)(iii), which required the
immediate cessation of operations upon

insolvency of a surety or revocation of a
surety's license; and § 808.12(c), which
limited bond liability on the permit area
to only the hydrologic balance
(November 27, 1979, 44 FR 67942) and
(December 31, 1979, 44 FR 77455).

The district court ruled on four other
issues in its decision of February 26,
1880 (summary available in
Environmental Resource Council
publication, 14 Envir. Rep. Cas. 1083,
1099-1101). The district court upheld the
rules in § 808.13(a)(2) on forfeiture and
§ 808.14(a) on adjustment of the bond
amounl. It remanded, however, the rules
for public participation in bond release
because § 807.11{e) lacked a provision
for informal conferences, and the rules
in § 808.14(b) because they lacked a
provision for return of excess forfeited
bond amounts.

As a result of an April 1979, petition
for rulemaking, OSM concluded that
several sections of Subchapter | needed
revision (see 44 FR 28005, May 14, 1979,
and 44 FR 52098, September 8, 1979).
These revisions were proposed on
January 24, 1980 (44 FR 6028) and
became final on August 6, 1980 (45 FR
52306).

Because of considerable controversy,
over lack of collateral support in the
proposed revision offered for self-
bonding rules, the originai self-bonding
provisions, which included requirements
for 100 percent collateral, were retained
in the final rules of August, 1980 (45 FR
52314), Rather than proceed with further
rulemaking, OSM proposed to vndertake
a study of self-bonding (45 FR 71815).
This study was subsequently cancelled
because of budgetary problems and the
proposed bonding revision of September
9, 1981 (46 FR 45008) called for the
States to design their own self-bonding
programs.

The August 6, 1980, rulemaking also
precipilated litigation—National Coal
Association, American Mining Congress
v. Andrus, Civ. No. 80-2530 and Penn.
Coal Mining Ass'n v. Dept. of interior,
Civ. No. 80-2544, U.S. District Court,
D.C. This litigation has resulted in the
suspension of most of the self-bonding
rules and of the requirement to bond
subsidence control measures (46 FR
59934, December 7, 1981). On August 19,
1981, as the result of another rulemaking
petition, OSM suspended the
availability of a bond amount for
reclamation work anywhere within the
permit area as authorized by § 808.12(c)
(46 FR 42082, 42063).

OSM again prepared a draft rule of all
bonding requirements and sent it out for
comment on March 25, 1981. Based on
comments and recommendations
received, OSM developed the proposed
rules published on Seplember 9, 1981 (46

FR 45082) and which are being made
final in this rulemaking.

The rules being published in this
rulemaking replace all of the existing
and suspended bonding requirements
for surface and underground mining and
related surface facilities, except
§ 806.14—Self Bonding. These rules
consolidate into Part 800, the provisions
of previous Parts 800, 801, 805, 806, 807,

» 808 and 809. As discussed below under

§ 800.23, self-bonding rules were
reproposed in a separate rulemaking on
August 20, 1882 (47 FR 36570). After
consideration of comments received, the
self-bonding rules will be made final in
a separate rulemaking notice and will be
added to § 800.23.

IL Discussion of Comments and Rules
Adopted

The comments largely favored the
proposed changes in the bonding rules.
Most of the comments came from State
regulatory agencies, the coal industry,
the surety industry and environmental
organizations. The public comment
period for these bonding rules opened
September 9, 1981, and closed October
9, 1981. A total of 31 commenters filed
written statements resulting in over 180
comments. A public hearing was held
September 24, 1981, in Washington, D.C.,
in which one witness, the Joint
Committee of the National Coal
Association/American Mining Congress
appeared and generally supported the
proposed rules. Three public meetings
were also held, Because of the general
support for the amendments to the rules,
they are being made final in the same
form as proposed except as noted in the
following discussion. The reasons for
the changes discussed in the preamble
to the proposed rules are incorporated
into this decument where applicable

General Comments

A surety commenter generally favored
the proposed rules, but said that as
welcome as the changes are "they will
do little to alleviate the bonding
problems in the coal industry,
particularly those of the small to
medium size mine operation. Bonding,
especially surety bonding, will not be
generally available to the coal industry
as long as the reclamafion requirements
can be changed in mid-term of the
permit, the bond amounts can be
increased in mid-term of the permit, the
liability period stays so long and the
bond release procedures remain so
burdensome.” OSM notes that the
various concems the commenter
mentioned are requirements sel in
Sections 509 and 519 of the Act which
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cannot be modified by the agency's
rulemaking.

A surety commenter urged OSM to
investigate the possibility of -
"grand?athering" existing permits and
bonds, The commenter said that as
primacy is granted to the eastern States
the “repermitting” requirement is going
to cause much anguish to those
operators working on existing permits
who will not be able to qualify for the
revised bonds under the new
requirements. The commenter felt
because of the increased enforcement
by the States, the grandfathering of
some of these permits and bonds should
not greatly compromise the intent of the
Act and would save all concerned much
trouble.

There is no provision in the bonding
rules that would prevent a regulatory
authority from considering a
reclamation bond already posted as
valid for the permitting of the same area
under a State program. However, the
regulatory authority will still have to
determine the amount of bond and
should the outstanding bond amount be
inadequate, it will have to be
supplemented. Furthermore, since surety
bonds are contracts between the
aperators and the suretyany change in
the conditions under which & bond is
posted would likely be subject to surety
approval. OSM cannot by this
rulemaking unilaterally modify the terms
of those contracts without surety
company approval.

One commenter disagreed with OSM's
effort in these proposed rules o increase
the States’ flexibility in establishing
bonding and suggested that
OSM retain all its previous bonding
rules so as to maintain specific,
enforceable standards. The commenter
said to do less would be to leave to the
industry, the public and the States the
necessity of having to make “ad hoc,
standardless decisions on crucial
regulatory matters.”

OSM disagrees with this comment.
The permanent program rules form the
benchmark for State programs. As such
they provide the minimum standards
which State programs must meet. There
is no requirement in the Surface Mining
Act that the permanent program rules
must provide for every possible
situation that may arise and as a
consequence remove all discretion from
the regulatory authorities, Not only do
these rules provide for the bonding
requirements set in Sections 508 and 519
of the Act, they also provide for the
;eqx:iired public involvement in the

rondi: rogram.

A cgsmgmMr noted that the proposed
rules for bonding are primarily
applicable to private lands and do not

adequately address performance
bonding for permits on Federal lands,
especially where a permit might straddle
the border between two States. The
commenter suggested that in such a
border-straddling situation there would
be Inconsistent bonding policies
because of the difference in the two
State bonding programs.

The recently adopted rules revising
OSM'’s permanent program on Federal
lands (48 FR 6912, February 16, 1963)
make a State program, including its
bonding provisions, applicable to
surface coal mining and reclamation
operations on Federal lands in that
State. 30 CFR 740.11. Admittedly if an
operation borders two States bonding
requirements may differ for different
parts of a permit area in some instances,
and these cases will have to be resolved
on a site-specific basis. However, each
State's program must have bonding
provisions which are consistent with
OSM’s permanent program regulations
adopted today. In no case may the
amount of the bond be less than that
required to cover the anticipated costs
of reclamation.

Section 800.1 Scope and purpose.

The scope and purpose of Part 800 is
to set the minimum requirements and
responsibilities for filing and
maintaining bonds and insurance for
surface coal mining and reclamation
operations. OSM chose to use only one
section, § 800.1, to state the scope and
purpose of this part. Proposed §§ 800.1
and 800.2 were basically the same, so
the basic language of § 800.2 was chosen
to represent the scope and purpose of
Part 800 in the final rule, § 800.1. No
comments were received on these
sections.

Section 8004 Regulatory authority
responsibilities.

Section 8004 lists all the
responsibilities of the regulatory
authority in the performance bonding of
coal mine operations.

Section 800.4(a)

Proposed § 800.4{a), which makes it a
responsibility of the regulatory authority
to furnish performance bonding forms, is
retained in the final rule unchanged. No
comments were received on this
provision, which follows Section 509{a)
of the Act.

Section 800.4(b)

Proposed § 800.4(b) gives the
regulatory authority the responsiblity for
prescribing the terms and conditions for
performance bonds and insurance,
which meet the requirements of Part 800.

In the preamble for this proposed rule,
OSM omitted the explanation for the
removal of the phrase “by regulation™
from this rule. A commenter called
OSM'’s attention to the lack of
explanation and suggested thal it was
“both illegal and unwise to encourage
the States to prescribe terms and
conditions for performance bonds in
anything less than statutes and
regulations.” This comment has been
accepted and the language of § 800.4(b)
revised accordingly.

In the final rule, OSM has deleted the
proposed phrase “which meet, at a
minimum, the requirements of this Part,"
from § B00.4(b), as unnecessary since
each State program must be consistent
with the Federal regulations.

Section 800.4(c)

Proposed § 800.4(c) required the
regulatory authority to set the initial
bond amount in sccordance with
§ 800.14. The final provision follows
Section 509(a) of the Act and is
unchanged from the proposal. Two
commenters objected to the deletion of
bond adjustments from the listing of
regulatory authority responsibilities.
Since this responsibility is enumerated
by the Act in Section 509{e), it has been
reinserted into this paragraph.

Section 800.4(d) 3 .

In the proposed rule this provision
allowed the regulatory authority to
accept self-bonds if the permittee met
the requirements of § 800.23 and any
additional rules of the State or Federal
program. Even though the seli-bonding
rules in § 800.23 are not being made final
in this rulemaking, this paragraph will
refer 1o § 800.23 with the understanding
that § 800.23 does not have the force of
law until it becomes final. Those
requirements of the self-bonding rules in
exising § 806.14 that were left after the
suspension notice of December 7, 1981
{46 FR 59934), will remain in effect until
they are replaced by & new set of final
self-bonding rules. Further discussion of
OSM's decision to repropose the self-
bonding rules is available under § 800,23
of this preamble. The authority of the
regulatory authority to accept self-bonds
is described in Section 509(c) of the Act.

Because a sell-bond may be accepted
together with other types of bonds in a
form of combination bonding, the
proposed phrase “in lieu of a surety or
collateral bond" is an incorrect
limitation and is deleted from final
§ 800.4(d).

Section 800.4(e)

Proposed § 800.4(e), which established
the regulatory authority's responsibility
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in releasing bond liability, received no
comments and is unchanged in the final
rule. This rule follows Section 519(b) of
the Act.

Section 800.4(f)

Proposed § 800.4(1), which required
the regulatory authority to take action to
cause forfeiture according to § 800.50,
has been revised to clarify that the
regulatory authority must cause
forfeiture only under conditions set forth
in § 800.50.

This change resulted from comments
pointing out that the paragraph seemed
to require that every bond be forfeited to
some extent, They suggested that the
real intent was that a bond be forfeited
under certain conditions as outlined by
§ 800.50. OSM recognizes the confusion
the proposed wording would have
caused and therefore has rephrased the
reference 10 § 800.50 to clarify that the
regulatory euthority is to follow the
condition and procedures for forfeiture
in § 800.50 of this part.

Several commenters objected to the
mandalory provision in proposed
§ 800.4(f) that the regulatory authority
“shall" cause all or part of & bond to be
forfeited, instead of a more
discretionary phrasing.

Itis the intent of the Act that the
regulatory authority complete the
reclamation in the event of forfeiture
{see Section 508(a) of the Act) by doing
the work itself or having it done through
a contract with a third party. This being
the case, the regulatory authority must
csuse the bond to be forfeited in the
event of operator default in order to
have the funds to complete the
reclamation. Thus the mandatory
language has been adopted.

One commenter suggested adding the
phrase “notify the operator of the
intention" to cause forfeiture to give the
operator a reasonable time to correct
the problems. This is already & part of
§ 800.50 where notification is the initial
step in the forfeiture procedures. Section
800.50 also offers an opportunity for the
operator to avoid forfeiture through
compliance.

« Section 800.4(g)

In proposed § 800.4(g) the regulatory
authority had the responsibility to
require adequate bond coverage at all
times.

There were no comments on this rule
and it is promulgated as proposed. This
provision follows Section 508(a) of the
Act.

Section 800.5 Definitions.

Section 800.5 establishes definitions in
addition to those in 30 CFR 700.5 and
701.5. The definitions in this section are

specific to the bonding program. Two
important changes will be made as the
result of comments. Personal property is
removed from being accepted as
collateral and an escrow account bond
iz eliminated as a separate definition
since it is a type of collateral bond.

Surety Bond

A surety bond is defined in § 800.5 as
an indemnity agreement made payable
to the regulatory authority and
supported by a performance guarantee
of a surety licensed in the State where
the operation is located. The definition
is retained as proposed.

One commenter objected to the
requirement that the surety bond be
supported by performance guarantees of
a corporation “licensed to do business
as a surety in the State where the
operation is located.” The commenter
requested acceptance of an insurance
bond issued by an insurance exchange
such as Lloyd’s of London. Because this
licensing provision in § 800.5 is taken
directly from Section 508(b) of the Act it
will remain unchanged.

However, acceptance of a bond issued
by an insurance exchange may be
treated as en alternate system under
Section 509(c) of the Act. The
commenter cited New Mexico's
acceptance of such bonds as a form of
self-bond. The regulatory authority may
accept bonds issued by an insurance
exchange under Section 508(c) of the Act
if it is allowed under & provision
included as part of an approved State
program.

Collateral Bond

A collateral bond was defined in the
proposed provision as an indemnity
agreement supported by deposit with
the regulatory authority of one or more
of the following: Cash;: negotiable bonds
of the United States, a State or a
municipality: negotiable certificates of
deposil; a letter of credit; a perfected
first-lien security interest in real or
personal property; or investment-grade
rated securities having a rating of AAA,
AA or A or an equivalent rating. Three
changes are made 1o this definition.
First, the use of personal property as
collateral is deleted from paragraph (e).
Also, the phrase "federally insured or
equivalently protected accounts” is
added to paragraph (a) to provide
protection to the regulatory authority on
cash deposits accepled as collateral,
and certain editorial changes have been
made so that escrow accounts will be
included as collateral under cash
accounts.

The reasons for these changes are
discussed with the comments that
initiated them,

A commenter fell that the proposed
definition of collateral implied that the
regulatory authority may, in the case of
forfeiture, obtain collateral upon
demand without & hearing. The
commenter pointed out that most of the
proposed forms of collateral were made
payable or endorsed to the regulatory
authority upon deposit. The commente:
felt this was inconsistent with the
proposed provision for hearings in
§ 800.50, in that the regulatory authority
could collect collateral upon demand
prior to the hearing.

The provisions in § 800.50 protect the
operator from the pessibilily of the
regulatory authority obtaining collaters)
upon forfeiture without ellowing
opportunity to avoid forfeiture, They do
not preven! the regulatory authority
from collecting collateral as soan as
possible so that reclamation may
proceed. It is the responsibility of the
operator to be aware of any right of
appeal provided under applicable laws.

In § 600.5(a) the phrase “or the deposi
of cash directly with the regulatory
authority" is added to the definition of
collateral bond since the provision was
in the definition of escrow account, now
included in the collatersl definition.

Cash can be deposited either in an
account in a bank, savings and loan, or
credit union of directly with regulatory
authority,

The same commenter also suggested
that a mechanism of collateral
assignment be used in place of making
collateral directly payable to the
regulatory authority. According to the
commenter, using this mechanism would
place the regulatory authority in the
cuslomary position of a secured party.
thus allowing better interface between
the rules and existing State laws
governing foreclosure of collateral. It
would also allow the regulatory
authority the flexibility to avoid acting
as custodian of the collateral.

Under the final rules, the regulatory
authority has the necessary flexibility to
avoid acting as custodian, since
collateral need not remain in direct
gosaesslon of the regulatory authority,

ut can be placed in a bank. Also, in
regard to certificates of deposit the
regulatory authority can use the
assignment mechanism.

Two commenters felt that the addition
of language giving the regulatory
authority the option to accept negotiable
certificates of deposit “payable or
assigned” weakens the guarantee that
the amount and form of bond will cover
the costs of reclamation. The
commenters felt that placing the
regulatory authority in the role of
assignee adds problems attendant to the
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assignee position and that such
certificates should be payable directly to
the regulatory authority.

OSM agrees that the assignee position
can be somewhat riskier and has added
language at § 800.21{a)(3) to protect the
regulatory authority against rights of
setoff or liens,

Two commenters objecled to the
proposed inclusion in § 800.5(f) of
securities, other than negotiable
government bonds, as collateral bonds.
The commenters stated that this was in
violation of Section 509(b) of the Act in
that the aforementioned securities are
not within the scope of permissible
types of collateral bonds listed by the
Act. The commenters also suggested
that using securities not noted in the Act
would be more appropriately covered as
an alternative bonding system under
Section 509(c) of the Act.

The rule as adopted will include the
types of securities enumerated in
Section 509(b) of the Act, along with
alternative types of securities. The
additional types of securities noted in
paragraph (f) will provide an equivalent
assurance against risk of forfeiture as
those listed in the Act. Including the
alternatives of paragraph (f) will achieve
the objectives and purposes of the
bonding program and is consistent with
Section 508(c) of the Act, which allows
alternative systems. To the extent OSM
may approve alternative bonding
programs as part of individual State
programs, OSM also may incorporate
acceptable alternatives as part of its
nationwide permanent bonding program.
Also, the Secretary, in Section 201(c)(2)
of the Act, is directed to promulgate
rules that are necessary to carry out the
purposes of the Act. This provides
additional authority for adding other
types of collateral that may be accepted
as a bond where the protection afforded
is equivalent to those specified typés
listed in the Act.

Several commenters noted that OSM
in the preamble of the proposed rule (46
FR 45085) suggested that States could
add their own requirement that cash be
deposited only in the “federally-
insured" accounts. OSM also suggested
in the preamble that a federally-insured
account requirement would be “more
stringent” than the proposed Federal
rule, which did not include the
requirement for a federally-insured
account as in the previous rule. The
commenters pointed out that placing
cash bonds in federally-insured
accounts is really no additional burden
and should not be considered “more
stringent.” Also, the commenters noted,
by deleting the provision and calling it
"more stringent,"” OSM is preventing
those States which are bound by State

law not to have State programs more
stringent than Federal minimum criteria
from using the safer federally-insured
accounts. One commenter pointed out
that the only flexibility that the
proposed rule offered was the flexibility
to use riskier accounts.

In this final rule, OSM is requiring that
each deposit used as collateral be
deposited in “federally-insured or
equivalently protected” accounts. This
is in response to commenters who felt
that the proposed deletion of this
requirement added an element of risk
for the regulatory authority without
providing appreciable flexibility to the
regulatory authority or to the operator.,
OSM agrees that addition of this
requirement does not impose a hardship
on operators and it reduces the risk to
the regulatory authority. OSM has
added the option of “equivalently
protected” accounts in order to allow for
deposit of cash in accounts that are
protected by State-operated insurance
programs which provide the same level
of protection as federally-insured
accounts.,

Two commenters suggested that a
perfected first-lien security interest in
real or personal property proposed in
Paragraph (a) cannot be included as a
collateral bond under Section 509(b) of
the Act. The rule as adopted will include
the types of securities listed in Section
500(b) of the Act as well as real property
and other identified rated securities.
Including real property as a form of
collateral achieves the objectives and
purposes of the bonding program. The
authority for allowing other forms of
security and real property as collateral
is found in Section 509(c), allowing
alternative bonding methods. OSM
views the authorization of Section 509(c)
as allowing for separate systems of
bonding and for separate forms of
bonds, such as collateral bonds
supported by a perfected first-lien
security interest in real property.

OSM has determined, however, that
accepting a perfected first-lien security
interest in personal property as
collateral may present problems. These
problems could include situations such
as loss of the property, obtaining
appraisals of such items, fluctuations in
value, and the attachment of liens.
Therefore, OSM has deleted personal
property as a general form of collateral
from the definition of collateral bond in
final rule § 800.5(e)

Self Bond

A self-bond was defined in proposed
§800.5 as an indemnity agreement
executed by the permittee and made
payable to the regulatory authority
withoul separate surety. A commenter

noted that the phrase “without separate
surety” limited the ability of the State to
develop a self-bonding program which
includes forms of collateral. The
commenter dlso noted that OSM had
approved the State program of New
Mexico, which allows a surety bond to
be included in a self-bond. The
commenter asked that the definition of
“self-bond” be modified to include the
phrase "“with or without separate
surety.”

OSM agrees that the States should
have the flexibility to choose whether to
use other forms of surety within their
self-bonding programs. Therefore, OSM
has changed the self-bond definition to
include the phrase, "with or without
separate surety."

Another commenter to the proposed
self-bonding rules suggested that the
definition of self-bond be revised to
reflect that under the proposed new self-
bonding rules, self-bonds could be
executed by a permittee's parent
guarantor. This comment has been
accepted in the expectation that the
final revision to the self-bonding rules
will allow such actions. -

Escrow Account Bond

An escrow account bond was defined
in proposed § 800.5 as cash deposited in
accounts made payable only lo the
regulatory authority or deposited with
the regulatory authority.

A State regulatory authority objected
to the separate definition of “escrow
account bond"” as distinguished from
“collateral bond." OSM agrees with the
reasoning that an escrow daccount is a
form of collateral bond &nd should not
be separately defined. OSM has deleted
the definition of “escrow account bond."
Escrow accounts will be included as
"cash accounts” in § 800.5{a) and
§ 800.21(d) under the general provisions
for collateral bonds.

Section 800.10 Information collection.

This new section has been added in
order to comply with the Paperwork
Reduction Act, Pub. L. 96-511 (44 US.C.
3507). No substantive provisions are
added by this section. It only describes
the Office of Management and Budget
clearance of the bonding program
information collection requirements
mandated by Sections 509 and 519 of the
Act.

Section 800.11 Requirements to file a
bond.

Section 800.11 sets the basic bonding
requirements for the operator,
establishing the time at which a bond
must be posted and alternative methods
the operator may choose. The section
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re?uima the operator to post a bond
before receiving a permit to mine. It
allows that a bond may be posted for all
of the permit area or that the permit
area may be divided into increments
and bonded separately or
cumulatatively,

In the preamble discussion for final
§800.11 which follows OSM explains the
authorization and practical reasons for
having incremcnlaf and phase bon
OSM will also clarify that the State has
the option of accepting or not accepting
a bonding scheme offered by an
applicant and has the responsibility to
review and approve the specific terms
and size of increments to be bonded. A
provision is added to allow State and
Federal programs to have alternative
bonding systems if approved by the
Secretary.

A number of other changes have been
made for clarity, including some
redesignations in §800.11{c). Section
800.11 is further discussed with the
following comments.

Section 800.11(a)

Section 800.11(&) sets the requirement
that before a permit is issued the
applicant shall file with the regulatory
authority, on a form prescribed and
furnished by the regulatory authority, a
bond or bonds made payable to the
regulatory authority and conditioned on
performance of all requirements of the
Act, the regulatory program and the
permit. Section 800.11(a) follows the
provisions in Section 508(a) of the Act.
No comments were received on
§ 800.11(a), and it has been retained as
proposed with minor clarifications.

The phrase “After a surface coal
mining and reclamation permit
application * * *" is being replaced by
the phrase "After a permit application
under Subchapter G of this chapter
* * *." This is to clarify the type of
permit application to which this rule
refers.

The term “reclamation plan" has been
added at the end of § 800.11(a) as one of
the performance requirements on which
the bond must be conditioned. It is the
requirements of the reclamation plan
that the operator must fulfill in order to
complete the requirements set by the
Agt, the regulatory program, and the
permit.

Bonding Schemes

In final § 800.11(d), OSM provides
three forms of bonds under the bondin
rules: One bond which covers the whole
permit area; cumulative bonding: and
incremental bonding.

The meaning of a single bond for the
entire area is self-evident. If an operator
chooses to post such a bond and the

regulatory authority elects to accept
such a bond, it is posted at the time of
permil issuance and covers all of the
permit area, even though discrete areas
within the permit area may not be
disturbed until some time later.

Cumulative bonding is described in
detail in the preamble to the proposed
revision of the bonding rules of January
24, 1880, 45 FR 8028-6030. Under
cumulative bonding, a bond is posted
covering the initial area to be disturbed.
As successive incremental areas are to
be disturbed the operator posts
additional bond in accordance with a
schedule submitted at the time the initial
bond is posted. Additions are made to
the initial bond so thal there is, at any
one time, only one bond, which covers
the entire area disturbed. :

Incremental bonding recognizes a
permit area divided into discrete
portions, each separate from and
independent of another insofar as
reclamation work is concerned. Thus,
bonding of an increment under this
alternative necessarily implies that if
there is a default in reclamation
responsibility on one increment within
the permit area, the regulatory authority
cannot forfeit the bond or bonds posted
for any other increment and apply those
proceeds to the increment on which
default has ocourred.

Besides these bonding systems, OSM
proposed in September 1981 and
provides in these new bonding rules, a
new concep! of separate bonds for
separate phases of reclamation, Thal is,
under § 800.13(a)(2) operators will be
allowed, with the approval of the
regulatory authority, to post a bond to
cover Phase I backfilling, regrading and
drainage control work, and another
bond to cover Phases Il and 111
requirements.

The total of the phase bonds must be
sufficient to cover costs to the
regulatory authority to complete the
reclamation plan, and bond covering all
three phases must be posted before
disturbance of the area or increment
bonded.

Under § 800.11(d) the operator has the
option of selecting which bond scheme
he or she wishes to file. The regulatory
authority has the discretion to accept or
not accept that which the operator files.

Discussion of Incremental Bonding

Incremental bonding finds its
authority in Section 509 of the Act, and
has been incorporated in the permanent
lﬁrogmm regulations. Conflicting views

ave resulted, however, from warding in
the March 13, 1979 regulations
concerning the area required to be
covered by the bond on any increment.
One commenter on the initial bonding

proposal, 43 FR 41872 (September 18,
1978), argued that allowing a bond,
posted for an increment, to be forfeited
for any part of the entire permit area
flew in the face of contract law
principles on which insurance and
bonding are based. In short, the
commenter argued that if a bond is
posted for a discrete area, it should only
be forfeited for work lo be done on that
area. The March 13, 1978 final rule
acknowledged the comment and
provided in § 808.12(c) that bond
coverage under an incremen! would
apply to the entire permit area only with
respect to the protection of the
hydrologic balance. (44 FR 15393, March
13, 1979). However, in apparent conflict
with the provision included in

§ 808.12(c), § 800.11(b) and the
accompanying preamble indicated that a
bond posted for an increment must be
available for reclamation work
throughout the permit area. The reason
given was that water pollution or other
unanticipated problems could occur on
increments for which bond had been
partially released such that the
remaining amount would be inadequate.

The bond liability provisions of
§ 808.12(c) were challenged in re:
Permanent Surfoce Mining Regulation
Litigation, supro. Subsequently, a
rulemaking petition was filed by the
Mining and Reclamation Council of
America (MARC) and two insurance
carriers to amend the bonding
regulations, 44 FR 28005 (Msy 14, 1979).

Because it appeared that the bonding
regulation should be subjected to further
rulemaking, the Director of OSM
submitted an affidavil to the district
court informing it that the contested
phrase of § 808.12{c) would be
suspended. See affidavit of Walter N,
Heine, October 29, 1979, submitted in
Appendix I to Government Round | brief
in No. 78-1144, October 29, 1979. On
November 27, 1979, the phrase "with
respect to protection of the hydrologic
balance™ was suspended from
§ 808.12(c). A proposed revision
appeared on January 24, 1980 (45 FR
6028), to delete the language limiting
bond protection to the hydrologic
balance and making it discretionary
whether an incremental bond must
apply to the entire permit area.

On August 6, 1880 (45 FR 52306), &
final rule was adopted which deleted
the phrase pertaining lo protection of
the hydrologic balence but retaining the
concepl that the bond on an increment
musl apply to the entire permit area.

After the August, 1980 final rule,
another rulemaking petition was
submitted by MARC, joined by the
Surely Association of America,
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requesting that the requirement
extending liability to the entire permit
area be modified (46 FR 16277, March 12,
1981). Their argument was that the
grovision extending liability under a
ond to the entire permit area prevents
sureties from writing bonds for
increments. They urged that the section
be revised to provide that under
forfeiture a bond may be used only for
those reciamation operations for which
it was posted. By a notice appearing in
the Federal Register on August 19, 1981
{46 FR 42082), the petition was granted
and § 808.12(c) was suspended in its
entirety pending revised rulemaking.

That administrative action was
followed by the proposed revision of all
bonding rules on September 9, 1961 (46
FR 45082). The proposed rule would
have made clear that when a bond,
posted for an increment, is forfeited, it
would be available only for reclamation
work for which it was posted.

The history presented above shows
that OSM has gone through various
changes with respect to precise
requirements and methods of acceptable
incremental bonding. Congress intended
to provide assurance that mined lands
would be reclaimed eyen in the case of
an operator default; it did not intend to
impose on operators and sureties
excessive bonding requirements that
could not be implemented. These final
bonding rules set forth standards for
incremental bonding and release of
incrementally bonded areas which fulfill
the intent and purpose of the Act.
Allowing for incremental bonding is not
required by these rules, but is an option
that may be adopted by the regulatory
authority.

A number of comments were received
with respect to incremental bonding.
Three commenters urged that the
proposed rule be changed and
provisions reinstated requiring that the
incremental bond cover the entire
permit area, rather than bonds being
applied to individual increments of the
permit area. One commenter was
concerned ebout the possibility that due
to unforeseen problems the actual cost
of reclamation may be higher than the
estimated cost and subsequent bond.
The commenter felt that allowing the
regulatory authority to forfeit bonds
from other increments for reclamation
work on any part of the permit area
would allow the bond posted for other
increments to make up for the error.

Two commenters further suggested
that in the event problems occur on an
increment already released from bond
liability, but still within the permit area,
a fund sufficlent to assure completion of
all reclamation work must be available.
The commenters were also concerned

that releasing bonds in increments may
not leave enough funds to meet
emergency reclamation contingencies
affecting the permit area.

These commenters’ concerns are
addressed by the bond adjustment
mechanism provided in these rules. The
Act and OSM regulations require that
the bonding amount posted be sufficient
to cover the cost of reclamation. The
bond may not be released until all of the
reclamation requirements of the Act and
the permit have been met, There is no
evidence that Congress intended the
operator to carry the burden of bonding
not only the cost of anticipated
reclamation but also an additional
unspecified amount to cover unforeseen
problems. Each regulatory authority
should be able to estimate the cost of all
potential reclamation with reasonable
accuracy. If at any time the cost of
future reclamation under the bond
changes, the regulatory authority is
required to adjust the bond accordingly
(§ 800.15(a)). Thus, the amount of the
bond for any increment must at all times
be sufficient to assure the completion of
the reclamation plan if the work had to
be performed by the regulatory
authority, Additionally, prior to release
of the bond, the regulatory authority
must consider, among other factors, the
degree of difficulty to complete any
remaining reclamation and the
probability of any future reclamation
work being required.

A surety, who in good faith enters into
@ surety contract for a performance
bond. is entitled to a reasonable degree
of certainty with respect to that bond
and a reasonable ability to verify
performance under the bond. By
allowing a bond to be written for a
specific defined increnient, the final rule
provides this reasonable level of
certainly while ensuring that a sufficient
bond is required for each increment to
cover the costs of reclamation in the
event of forfeiture.

A commenter argued that the
incremental bonding program in West
Virginia, where the bond is set at a Rat
rate of $1,000/acre, would probably
result in insufficient funds to complete
reclamation. The commenter felt that
bonding of the entire permit area on the
other hand would progably cover the
cost of all reclamation work.

The commenter apparently
misunderstands the West Virginia
program. The West Virginia bonding
program is an alternative bonding

rogram under Section 509(c) of the Act
which establishes a central fund to
cover the cost of reclamation work that
is not covered by forfeited bond
amounts. OSM conditionally approv »d
the West Virginla program. but required

the State to submit proof that the per-
acre bond amounts, as supplemented by
the amount in the fund, will be adequate
for all potential forfeitures. See 46 FR
5915, January 20, 1981.

Two commenters suggested that
proposed § 800.11(b) was inconsistent
with Section 509 of the Act, which states
“the applicant shall file * * * a bond for
performance * * * conditional upon
faithful performance of all the
requirements of this Act and the
permit.” The commenters sald this
requires that liability, under even an
incremental bonding plan, cover the
entire permit area. The commenters also
cited a Senate Report in support of
inserting a provision that the bond cover
the entire permit area. The Senate report
states: "The bond must cover the entire
area o be mined during the initial term
of the permit." S. Rep. No. 95-128, 95th
Cong., 1st Sess., 78 (1977).

Another commenter argued that
Section 519{c) of the Act, which
provides that a bond may not be
released until all reclamation
requirements of the Act are fully met,
prohibited release of incremental bonds
until all requirements within the entire
permit area are mel.

The Act has two primary sections
dealing with bonding: Sections 509 and
519. Section 509 of the Act deals with
the posting of a bond or bonds to ensure
completion of reclamation—work which
the permittee under Section 515 of the
Act (for surface mines) and Section 518
of the Act (for underground mines) is
obligated to perform. The pertinent
provisions of Section 509(a) specify that:

[T]he bond shall cover that area of land
within the permit area upon which the
operator will Initiate and conduct surface
coal mining and reclamation operations
within the initial term of the permit. As
succeeding incroments of surface conl mining
and reclamation operations are to be initiated
and conducted within the permit area, the
permittee shall file with the regulatory
authority an additional bond or bonds to
cover such increments in accordance with
this section. The amount of the bond required
for eoch bonded area shall depend upon the
reclamation requirements of the approved
permit; * * *." (Emphasis added.)

Although the legislative history on the
precise requirements for incremental
bonding is vague, based on the quoted
language it is OSM's view that separate
bonds covering separate increments of
the permit area are authorized.

The Act in Section 509(a) clearly
intends that additional bonds for
increments of the permit area can be
filed as succeeding increments are
mined. But, the Act does not explicitly
address whether increments can be
bonded and released separately and

L




32938

Federal Register / Vol. 48, No. 139 / Tuesday, July 19, 1983 / Rules and Regulations
T T LS T T e —— — ey T ————— == =

independently from other increments
within the permit area.

The statement in Section 509(a) that
the first bond posted is to be for
operations “within" the “initial" permit
term, leads OSM to conclude that
Congress did not intend to exclude
consideration of a bond which covers an
area less than the whole of the area to
be mined during the entire permit term
so long as at any point in time each
portion of disturbed land is subject to a
bond covering the cost of reclamation
for that area. This is consistent with the
statement in the Senate Report cited by
the commenter which was a generic
stalement addressing the scope of bond
coverage and not dealing specifically
with the question of incremental
bonding. A House Report on H.R. 13950,
a predecessor to the Act (H. Rep. No.
94-1445, 94th Cong. 2d Sess. (1976) at
114), states that the bond is to cover all
or part of the area under permit but must
cover the land on which operations are
conducted. The use of the phrase “or
bonds" in the second quoted sentence
from the Act indicates that Congress
authorized the posling of more than one
bond for a permit area. And the last
underscored phrase, "each bonded
area,” further strengthens the argument
for the bonding of separate increments.

The Act provides that a balance
should be siruck between assuring a
coal supply essential to the nation's
energy needs and protecting the
environment. The intent of the bondin,
provision is to insure performance of the
reclamation plan. In some cases, the
area to be mined during a 5-year permit
term can require substantial bond
amounts to cover costs of reclamation.
Requiring & performance bond at the
beginning of a permit term for areas
which are not to be disturbed until the
later years of the permit term could be
excessive, Incremental bonding of areas
within the permit area helps to avoid
excessive bonding requirements while
continuing to ensure a bond sufficient to
cover the costs of reclamation.

One commenter complained that in its
proposal OSM was reversing the
position taken in 1979 in the litigation on
the permanent program regulations
promulgated March 13, 1979. (/n re:
Permanent Surface Mining Regulation
Litigation, supra.) In accordance with
the petition for rulemaking received
from MARC and the Surety Association
of America, and in accordance with
Executive Order 12291, OSM agreed to
reconsider this issue. Thus, a new
proposed rule was published on
September 9, 1681. In addilion, in
accordance with the February 1, 1983
remand Order of the U.S. Court of

Appeals in In re: Permanent Surface
Mining Regulation Litigation, No. 80~
1810 (D.C. Cir.), OSM has been directed
to consider the issues raised in the
briefs of the parties to that action. OSM
has concluded that its prior position was
not warranted and that the Act does not
require a bonding system that imposes
excessive and unnecessary burdens on
the operator and sureties. For this
reason, the March 13, 1979 regulations
as amended on August 8, 1980 and
suspended in part on August 18, 1981,
are being revised in this rulemaking.

A commenter suggested that proposed
§ 800.11(b) seems to require the
regulatory authority to approve any
proposal for incremental bonding rather
than allowing the regulatory authority
discretion in accepting only appropriate
incremental bonding schemes. OSM
agrees with the concern. The Act allows
the regulatory authority discretion in
accepting or rejecting various bonding
schemes. The rule at § 800.11(d) has
been revised to require regulatory
authority approval of an applicant's
bond under one of the prescribed
schemes and § 800.11(b) is revised to
include all proposed types of bonds.

Some commenters referred to the
National Coal Policy Project
recommendations on the first bonding
rulemaking petition as support for their
contention that bonds should be
available for work throughout the permit
area. (See comment of National Coal
Policy Project of Georgetown University,
dated June 15, 1979.) Those
recommendations do not specifically
deal with the issue raised in suspended
§ 808.12[c). Rather they are directed at
the issue in previous § 807.12(c) of
complete release of a bond on an
increment of a permit area versus
release of that increment from the
permit area. Their recommendation,
which was subsequently adopted in the
August 6, 1980 rulemaking, was that all
of the bond on an increment should be
released but that increments should not
be released from the permit area until
the final increment was released from
its bond. The purpose of keeping an
increment in the permit area is to retain
operator responsibility for any failure
that may occur.

OSM in these final bonding rules is

 retaining similar requirements. All of the

bond on an increment may be released
following the extended liability period if
the regulatory authority concludes that
reclamation on the increment has been
completed and the requirements of

§ 800.40 are satisfied for that increment,
The regulatory authority may then retain
the increment as part of the permit area
if operator liability on the increment is

still necessary, or, upon application, the
regulatory authority may approve a
permit revision to release the increment
from the permit area,

Discussion of Phase Bonding

A related issue raised by one
commenter with respect to proposed
§ 800.13 is that in his view separate
phases of reclamation cannot be bonded
separately. The basis of his opposition is
that such phase bonding is not permitted
by the Act.

The Act is silent on whether bonding
of separate phases is permitted. The
phase bonding concept was proposed as
a possible solution to objections from
the surety industry to the excessive
length of time a performance bond must
be held. Under the phase bonding
system of § 800.13(a)(2), an operator
who may not be able to obtain surety
bonding for his entire operation, may
have a better chance to obtain surety
bonding on one or more phases of the
bonding. The operator could post
another bond, such as a collateral bond,
for the phases of bonding that the surety
finds objectionable, e.g., Phases Il and
IIl. As with incremental bonding, the use
of phase bonding does not negate the
requirement that the total amount of the
bond on the area at one time must be
sufficient to cover all of the reclamation
requirements for that area.

If the regulatory authority does not
wish to allow phase bonding, it is under
no obligation to do so. In setting phase
bond amounts, the Phase I amount mus!
be sufficient to complete Phase |
reclamation activities, but, in order to be
totally released after the completion of
Phase I reclamation, cannot exceed 80
percent of the combined bond amount.
A second bond would be posted for
Phase II and Il requirements which
must be in an amount sufficient to
complete the remaining reclamation.
The bond amount retained for Phase I1I
must at least be enough to reestablish
vegetation. Release of phase bonds will
be handled in much the same way as
phased release of regular bonds, in
accordance with § 800.40. For example,
after Phase I reclamation is complete on
an area or increment and bond release
procedures have been followed, the
regulatory authority, if satisfied that
Phase 1 reclamation is complete, could
release the entire Phase 1 bond for the
area or increment for which it was
posted if it did not exceed 80 percent of
total bond amount. After Phase I
reclamation, an additional amount could
be released if sufficient bond is retained.
for the period of extended liability. to
reestablish revegetation.
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Redesignation of Proposed § 800.11 (b)
and {c)

Proposed § 800.11 (b) and (c) have
been reordered and redesignated as
§ 800.11 (b), (c) and (d).

Proposed § 800.11(b) has been
separated into § 800.11(b) (1) and (2).
Specificaily, § 800.11(b)(1) requires a
bond to cover the entire permit area or
that land upon which the operator will
conduct surface coal mining and
reclamation operations within an
identified increment of the permit area.
The modification from the proposal
specifies that the entire permit area may
be covered instead of increments. If the
entire permit area is not covered by one
bond, § 800.11(b){2) calls for additional
bonds to be posted as succeeding
increments of mining operations are
conducted within the permit area.

The introductory language in
proposed § 800.11(c) required that the
operator not disturb any land until a
performance bond has been accepted by
the regulatory authority. Proposed
paragraphs (c)(1) (i), (ii) and (iii)
explained the types of bonds and
schedules an operator may file: (i) Entire
permit area performance bond, (ii)
cumulative bond and (iii) incremental
bond. Proposed paragraph [(c)(2)
required an applicant to submit a map
identifying the incremental areas for
bonding and specify the bonds to be
filed. Proposed § 800.11(c)(2) also
specified when bonds must be filed.

OSM received a number of comments
on proposed paragraph (c) and is
making some changes and
redesignations to reflect those
comments. Two commenters objected to
the inclusion of two provisions, § 800.11
(c)(1) and [c){2), as part of proposed
paragraph (c) suggesting instead that
each provision stand on its own as a
separate paragraph. :

OSM agrees that a better order of the
provisions is needed and has
redesignated. proposed paragraphs (b)
and (c) as follows:

New paragraoh

(OX1), N2
o).

- N
(a02).
().
LRI

The introductory language in
proposed § 800.11(c} is the entire final
§ 800.11(c).

Proposed § 800.11(c)(1) (i), (ii) and (iii)
are included in final §-800.31(d).
Paragraph (d) requires the applicant to
file with the approval of the regulatory
authority, 8 bond under one of three
schemes, listed gs (d)(1), (d)[2) and

(d)(3). Paragraph {d)(1) refers to
performance bonds for the entire permit
area. Paragraph (d)(2) refers to
cumulative bonds and Paragraph (d)(3)
refers to incremental bonds. These three
schemes were described earlier in this
preamble.

Proposed § 800.11(c)(2) has been
adopted in part in final § 800.11(b)(3). It
requires identification of bonding areas
or increments on maps submitted with
the permit application and the bond
amount for each area or increment. The
proposal for filing each bond amount 30
days in advance of beginning operations
in an increment has not been adopted.
This provision is unnecessary in light of
§ 800.11(c) which prohibits the
disturbance of any area prior to.
acceptance by the regulatory authority
of the required bond.

A commenter was concerned about
possible administrative problems in
keeping track of a large number of
increments, especially if there are
cutbacks in personnel and funding at the
State level. The commenter also
recommended that increments be
limited to a manageable size, perhaps to
set the minimum limit of an increment's
size as the area of land to be disturbed
in 1 year.

An optimum increment size must be
developed on a site-specific basis.
However, a provision has been added,
new § 800.11(b)(4). to require that
increments shall be of sufficient size and
configuration for efficient reclamation.

A State regulatory authority noted
that since there is no requirement that
the regulatory authority accept all types
of bonds, the first line in proposed
§ 800.11(c)(1) (new §800.11(d)) should
read “ARer the amount of the bond has
been determined * * * the [regulato
authority] may accept in fulfillment o
the bond requirement either * * *."

OSM agrees that the regulatory
authority is not required to accept all
types of bonds. Langusge in new
§ 800.11(d) has been changed to reflect
this and to require regulatory autharity
approval of the bond or bonds filed.

The same commenter noted that
proposed § 800.11(c)(1)(i) (new
§ 800.11(d){1)) would require a bond only
for the term of the permit. The
commenter noted dn inconsistency of
this rule with proposed § 800.13 which
required that bond liability be for the
duration of the mining and reclamation
operations. The commenter asked that
the first line of Paragraph [c){1)(i) be

‘vhanged to read "A performance bond
or bonds for the entire permit area;

or * * *." The commenter also felt the
operator should have the option to post
a bond for the entire area which the
proposed rule did not specify. OSM

agrees with these comments and has
adopted the suggestion in new
§ 800.11(d)(1) and also in § 800.11(b)(1).

The State regulatory authority also
noted that it was inappropriate to
require a schedule for release of acreage
(proposed § 800.11{c)(1)(ii)) in the
section concerning “Requirement to file
a bond.” OSM agrees and has deleted
the requirement for a schedule of release
of acreage.

The State further commented that,
using the proposed definition in 46 FR
45086 and 45090, a cumulative bond
would cover the total disturbed area in
the permit end that there would be no
release of acreage until the entire permit
area is reclaimed. Thus, it was
concluded that only an incremental
bond scheme would have liability
released on parts of the permit area. On
this point, OSM must disagree, Partial
release of bond on a cumulatively
bonded permit area is not prohibited by
these rules, although liability of a
cumulative bond extends over the entire
permit area. OSM has added the
requirement under the cumulative bond
option in § 800.11(d)(2) that the applicant
file not only a cumulative bond
schedule, but also & performance bond
or bonds in the amount necessary to
cover reclamation of the initial area to
be affected.

The same regulatory authority felt
thal in proposed § 800.11(c)(2) (new
§ 800.11(d)(3)) the phrase “proportion of
total amount” implied a percentage of
bond amount for the entire permit area
and was not relevant to the objective of
incremental bonding. The amount of
bond on an increment is determined and
posted only for the reclamation work
needed on that particular increment.

OSM agrees and has changed
language in new § 800,11(b)(3) of the
final rule to read that the operator shall
“specify the bond amount to be filed for
each increment.” Incremental bonding is
based on calculating bond amounts for
specific increments and is not based on
assigning proportions of a total amount
to the individual increments.

The regulatory authority also did not
agree with the inclusion in proposed
§ 800.11(c)(2) of the phrase “required for
the term of the permit” in referring to the
amount of bond needed.

OSM agrees that this phrase should
not be included. The phrase is
unnecessary and confusing, and is not
adopted in the final rule.

The Kentucky Coal Association joined
the National Coal Association (NCA) in
recommending the addition of a new
paragraph to § 800.11 to allow for entire
permit areas, increments, or portions of
increments to be transferred from the
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permittee to an agency involved in
research to encourage advances in
mining and reclamation. The NCA noted
that there is neither a specific statutory
requirement for bonding of research
parcels in Section 711 of the Act nor one
excluding them from being bonded. The
commenters noted that the present
bonding rules do not mention research
parcels even though Sections 511(a)(2)
and 509(c) of the Act allow for revision
of a permit and alternative bonding
systems. The NCA suggested that
provisions should be made for an
alternative bonding system that will
achieve the objectives and purposes of
the bonding program while encouraging
the use of research parcels.

OSM believes that, while it may be
advisable to waive bonding
requirements for research parcels,
neither Section 711 or Section 509(c)
allows a waiver of the financial
guarantees required under Section 509 of
the Act. Thus, no separate provisions
have been included in the final rules for
research parcels. The amount of bond
for the research will depend on the stage
{phase) and the complexity of
reclamation, the problems to be
encountered, and the amount of work to
be done if required to be completed by a
third party.

The ability of the party seeking
transfer to carry out the terms of the
permit is a well-stated requirement in
the transfer of permit areas under 30
CFR Part 788. The transferee must post a
bond and comply with the permit
conditions. Transfer of permits to
research organizations is already
provided for under permit revision and
transfer procedures and is not necessary
as a separate provision of bonding.

Section 800.11(e)

The final rule retains language found
in previous 30 CFR 806,11(b) and moved
it to new 8 800.11(e) with minor
revisions, A modified version of this
paragraph appeared as proposed
§ 800,12(b), but is not adopted. Section
800.11(e) allows State and Federal
programs to have alternative bonding
systems if they are approved by OSM
and meet certain objectives. These
objectives include assuring that
sufficient money will be available to the
regulatory authority to complate the
reclamation if a default should occur.
The alternative bond must also provide
a substantial economic incentive for the
permittee to comply with all reclamation
provisions. This paragraph derives its
authority from Section 509(c) of the Act.
The modifications from the proposal
include the explicit reference to OSM
approval of alternative programs rather
than Secretarial approval, and use of the

phrase "reclamation plan,” rather than
“reclamation, restoration and
abatement.” The latter change
recognizes that bonding obligations are
tied speciﬁcall{ to reclamation.

A State regulatory authority objected
to the original placement of this
provision on alternative bonding in
§ 800.12—"Forms of bonds."” The
commenter suggested that moving the
provision to § 800.11 would allow both
different bond procedures or schemes as
well as bond forms. Another commenter
objected to omission in proposed
§ 800.12(b) of the specific alternative
bonding systems that were in previous
§ 808.11(b) (1) and (2). Sections 806.11(b)
(1) and (2) listed the objectives that
alternative bonding systems must meet
if OSM is to approve their inclusion in a
State program. OSM accepts these
suggestions and has added the provision
to § 800.11 as discussed above in order
to allow for an alternate system of
bonding as well as an alternate bond
form.

The alternative bonding provision is
in more detail than in the proposed rule
because it retains language and
objectives from previous § 806.11(b) in
order to clarify what is required from
the States in establishing alternative
bonding programs. y

Section 800,12 Form of the
performance bond.

Section 800.12 is promulgated as
proposed except that ph (b)
concerning acceptability of alternative
bonding systems is moved to § 800.11(e)
and proposed § 800.12(a) has been
redesignated. Section 800.12 lists the
three types of bonds that may be posted:
Surety, collateral or self-bond. These
three types are authorized under Section
509 of the Act. Section 800.12 also
allows the regulatory autharity to accept
any combination of these three types of
bonds.

Two commenters objected to allowing
combinations of bonds to include self-
bonds on the grounds thal it is not
consistent with proper business
practices and Section 509(b) of the Act
which allows only for the deposit of
collateral in the place of a surety bond.
The commenters suggested that
accepting a self-bond in a bond
combination would permit the operator
to dilute the “full showing" required in
Section 509{c) of the Act and to
"bootstrap” a self-bond onto a posting
of collateral or surety.

The final rule is consistent with
Section 509 of the Act, including Section
509(c). Allowing a combination of self-
bond with other bond forms allows the
regulatory authority to limit self-bonding
to specific levels depending on financial

qualifications of a self-bond applicant.
This could allow limited self- bonding
for an operator who qualifies for a
certain dollar amount of self-bund but
whose required bond exceeds this
amount. Self-bonding should be allowed
for applicants who qualify, but self-bond
levels must reflect a sound assurance of
ability to perform the reclamation.

A commenter requested the addition
of the following provision to § 800.12:
“Where the mining operation is owned
by two or more persons or entities, the
regulatory authority shall allow each
person to provide separate financial
assurance provided that the total of
such assurance is sufficient to
accomplish reclamation.”

There is no language in the rules that
prevents a regulatory authority from
accepting separate bonds or financial
guarantees from persons or entities who
are jointly involved in an operation. The
suggested provision would require the
regulatory authority to accept separate
bonds. OSM would rather keep the
flexibility in the rule giving the
regulatory authority discretion to accep!
or not accept separate bonds, Therefore,
the provision offered has not been
included in the final rule.

The same commenter offered another
provision for inclusion in § 800.12 which
would allow for a *“"blanket” bond
concept. It reads as follows:

A blanket bond covering Statewide or
countrywide operations may be furnished if
the terms and conditions thereof are
sufficient to comply with the regulations in
this part and if approved by the regulatory
authority,

Insufficient detail as to the amount,
liability, and extent of control over
forfeiture was furnished to adequately
evaluate the proposal and to include it
in the final rules, OSM does not see any
advantage to allowing *blanket” bonds.
If such bonds were allowed, the bond
coverage required could be no less than
the total amount to cover costs to a third
party to complete the reclamation plans
of all bonded areas, Therefore, the
blanket bond would not offer an
apprecinble advantage over individual
bonds.

Section 800,13 Period of liability.

Proposed § 800.13 required that the
liability of the bond be for the duration
of the surface coal mining and
reclamation operation and for a period
coincident with the operator's
revegetation responsibility. The
proposed section set the liability periods
for revegetation completion and
agricultural postmining land use and
allowed small areas requiring extended
liability to be bonded separately with




Federal Register / Vol. 48, No. 139 / Tuesday, July 19, 1983 / Rules and Regulations

32941

the regulatory authority’s approval.
Proposed § 800.13 stated that bond
liability.is to cover only those actions
obligated under the permit and
reclamation plan and within the control
of the permittee.

A few language changes have been
made to clarify requirements of this
section. Also, the provisions allowing
that the liability period for certain bonds
“may be limited," and establishing the
periods of extended responsibility for
revegetation have not been adopted.
Language has been added to clarify that
‘actions of third parties"” for which the
operator is pot responsible refers to
implementation of alternative
postmining land use plans.

Section 800.13(a)

The firs! sentence of proposed
§ B00.13(a) has been adopted as
§ 800.13{a)(1), with one change. Both the
proposed and final rules require
performance bond liability to extend
through the surface coal mining and
reclamation operation and the period of
extended responsibility for successful
revegetation provided in 30 CFR 816.116
or 817.119. The change recognizes that
liability under the Act must also
continue until achievement of the
reclamation requirements of the Act,
regulatory program and permit. These
obligations, recognized in Section
519{c)(3) of the Act, are independent of
the revegetation responsibility.

The remainder of proposed § 800.13{a)
is included in § 800.13{a)(2) and
implements the concept of phase
bonding. Specifically, it provides that,
with the approval of the regulatory
authority, a bond may be posted and
approved to guarantee specific phases
of reclamation within the permit area
provided the sum of phase bonds posted
equals or exceeds the total amount
required under § 800.14 and 80015,

Two commenters objected to allowing
liability for bonds on specific phases or
increments in proposed § 800.13(a). The
commenters cited Section 509(b) of the
Act, which states the “liability under the
bond shall be for the duration of the
surface coal mining and reclamation
operation and for a period coincident
with the operator’s responsibility for
revegetation requirement in Section
515." Therefore, the commenters stated.
liability may not be limited to only
specific phases or increments. OSM
disagrees with the comment. “Liability”
is not relieved merely because some of
the bond amount for an increment is
released. The implementation of phase
bonding does not affect the requirement
that at all times, the remaining bond
must be sufficient to cover the cost of
future reclamation.

A State regulatory authority requested
clarification as to why in the second
sentence of proposed § 800.13(a) OSM
allowed limited liability for specific
“increments" when Section 509{b) of the
Act clearly states the period of liability
and this statement is reiterated in the
first sentence of § 800.13{a). Another
commenter stated that the “provision for
bonding individual phases of operation
is not permitted by the Act. The Act
permits only that bonds may be
incremented to cover ‘areas of land
within a permit area’ or ‘succeeding
increments’,"

One commenter stated it would
greatly help a surety to understand what
he is bonding if liability in incremental
bonding can be limited to each bonded
increment.

Another commenter requested that the
second sentence in § 800.13(a) be
changed so thal it reads “the liability
period for certain bonds ‘shall’ be
limited if * * *." The commenter's
reasoning was, if the bond is posted to
guarantee only a specific increment, the
liability period should be
correspondingly limited.

OSM realizes that proposed
§ 800.13(a) was confusing as 1o limiting
the period of liability on “certain®
bonds. The liability period required in
Section 515{b)(20) of the Act must be
met before the total performance bond
can be totally released for an area or
increment. However, as discussed
earlier in the preamble, if phase bonding
is implemented, it is possible to release
the entire amount of a phase bond while
maintaining liability and bond coverage
on the area or increment to which that
phase bond applies. OSM has made
changes to new § 800.13(a)(2) to clarify
its intent that bond may be approved to
guarantee a specific phase of
reclamation. The proposed language
concerning limiting the liability period
has not been adopted. 5

Other comments were more
specifically addressed in the discussion
on incremental and phase bonding
under § 800.11.

A State regulatory authority, in
evaluating the provisions for limited
bonds, recommended clarifying
§ 800.13(2) to ensure that the regulatory
authority has all the bonds needed to
complete all phases of reclamation
within each increment should forfeiture
occur. The commenter said bonds
posted to cover phases within an
increment should all be posted at the
same time, so that all phases are
covered by bonds prior to the beginning
of operations. OSM agrees that this
should be clearly stated and has added
language at § 800.13(a) to provide that

the sum of phase bonds posted must
equal the total bond required.

Another State regulatory authority, in
anticipation of problems in accepting
bonds covering phases, requested
clarification in § 800.13{a) that a State is
not required to accept this bonding
method. The regulatory authority was
also concerned that allowing different
sureties to bond the separate phases of
an increment would create a problem
should the reclamation in Phase 1 fail
afler release of the bond. The sureties
posting bonds for Phases II and III
would not want to assume the problems
of Phase I, leaving the State without
funds to repair the damage, The
regulatory authority also said that under
its program, bond liability is not
released after Phase I even though the
bond amount may be released and that

. the bonds specifically held for Phases Il

and I1I reclamation may be applied to
Phase I reclamation.

OSM provides in new § 800.11(d) that
the regulatory authority has the
discretion to approve or disapprove the
bond of an operator. New § 800.13{a)(2)
provides that a bond may be posted
“with the approval of the regulatory ~
authority,” to further clarify that the
regulatory authority decides whether to
accepl phase or incremental bonding.
Phase bonding should not create new
problems of extending liability of a bond
1o other areas or to reclamation
requirements for which the bond has
already been released. Whether a bond
covered all phases and increments or
specific phases and increments, its
funds are no longer available to the
regulatory authority after the bond
amount is released. Therefore, the
regulatory authority must be satisfied
with Phase | reclamation before
allowing release of the bond amount
associated with the reclamation. After
the release of either a separale Phase [
bond or the Phase I portion of 2 bond
covering all phases, the remaining
monies are only supposed to be
sufficient to cover Phases Il and [IL
Thus, while the problem of failed
reclamation is real, it is not exacerbated
by the use of phase bonding. In any
event, new § 800.50{d) requires that the
operator be liable for all costs of
reclamation in the event that forfeited
bond amounts are insufficient.

Proposed § 800.13(b)

Proposed § 800.13(b) would have set
the liability period of 5 or 10 years for
completion of vegetation requirements
after the last year of augmented seeding,
fertilizing, irrigating or other work. This

 liability period begins again whenever

augmented seeding, etc., is required.
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Proposed § 800.13(b), which was taken
from Section 515(b)(20) of the Act, is not
adopted because it is duplicative of the
revegetation provisions of the
regulations at 30 CFR 816.116 and
B817.1186.

Proposed § 800.13(c)

Proposed § 800.13(c) would have
allowed the regulatory authority to
approve selected supplemental
reclamation practices after the 5 or 10
year liability period has begun without
extending the liability period if they
conform to the revegetation standards of
§§ 816.116 and 817.116, This provision is
not:being adopted because it would
have duplicated the provisions of draft
final §% 816116 and 817.116 as these
provisions appear in OSM's “Final
Environmental Impact Statement OSM-
EIS-1; Supplement,” (FEIS) Volume III,
pp. 1562 and 204. If these rules are not
finalized, OSM will adopt amendments
that, at the least, would incorporate the
provisions of previous § 805.13(b)(3).

A commenter, comparing the
proposed § 800.13(c) with the draft
version of §§ 810.116 and 817.1186,
objected to the situations set out as
acceptable reclamation practices which
would not be considered augmentation
and would not cause the liability period
to be extended. The commenter said the
draft revegetation rules and preamble of
June 26, 1981 define the following
situations when the bond liability period
does not have to start over:
—Reseeding or refertilizing small spots

where vegetation fails;

—Filling gullies:

—Interseeding and supplemental
fertilizing in the West;

—Additional planting of trees and
shrubs if this may continue as part of
the postmining land use.

The commenter felt these revegetation

provisions were vague, easily abused

and should be deleted. As an alternative
the commenter suggested that OSM rely
on § 800.13(d) which allows problems
areas to be separately rebounded.

The commenter also felt the
combination of proposed § 800.13(b) and
the revegetation rules was not
consistent with the Act’s intent to
prevent release of part of the bond until
vegetation shows itself to be successful.
According to the commenter, the Act
requires that when a vegetation problem
develops which necessitates additional
seeding or fertilizer, the 5 or 10 year
liability period must start over.

OSM, in proposing revisions lo its
bond liability rules, has referenced
existing revegetation requirements. At
this time, the proposed changes to the
revegetation rules (47 FR 12596, March
23,1982) have not yet been finalized.

References in these final bonding rules
to revegetation incorporate the existing
revegetation rules that are currently in
effect. The comments summarized above
refer to draft proposed revegetation
rules, some of which may not have been
proposed. To the extent applicable,
these comments will be addressed in
final revisions to the revegetation rules.

Final § 800.13(b)

Proposed § 800.13(d) allowed small
areas of the permit, limited in extent and
requiring extended liability, to be
bonded separately with the approval of
the regulatory authority; Access to these
small areas could be included as a part
of the area requiring extended liability.
Final § 800.13(d) has been revised and
adopted in final § 800.13(b) as discussed
below.

Two commenters found the proposal
“loo open-ended” and said the proposal
makes no attempt (o discern if the intent
of the operator to rebond small areas
comes after a legitimate reclamation
effort or after failure of a half-hearted
attempl. The commenters also noted the
proposal limits these types of areas only
to ones which are “limited in extent."

Final § 800.13(b) will allow for the
extension of bond liability on limited
portions of the bonded area requiring
extended liability so as not to delay
bond release of the rest of the area. This
provision represents a revision of
§ 805.13(c) promulgated August 6, 1980,
45 FR 52319, The regulatory authority
will be in the best position to determine
whether the operator should be allowed
to separate areas from the permit area
to be bonded separately when extended
liability is required. Because the areas
must be “limited in extent,” it is not
necessary to characterize them also as
“small.” Thus, the proposed descriptor
“small" has not been adopted.

Another commenter requested
clarification of the phrase “small,
isolated, clearly defined portions" in
proposed § 800.13(d). Because this
phrase is not defined, the commenter
said, it raises problems of inconsistent
management policies by States
responsible for Federal lands within
their borders.

Mining on Federal land in States
which have entered into cooperative
agreements requires implementation of
the provision by one agency within each
such State, the State regulatory
authority. Under the revisions to OSM's
Federal lands program, referenced
earlier, all non-Indian lands within a
State will be subject to the same
standards. Thus, the rules will not cause
inconsistent management.

A commenter objected to the use of
the term “checkerboard pattern of

failure' in proposed § 800,13(d) to
describe those areas of vegetation
failure which may not be considered
small and isolated and be separately
rebonded. The commenter suggested
that the term implies a regularity of
failure that may never occur. The
commenter noted the failure could be
scattered and irregular and this should
not be allowed to be separated and
approved for rebonding either.

OSM agrees with the commenter and
has changed the section to read “such
areas shall be limited in extent and not
conslitute a scattered, intermittent, or
checkerboard pattern * * *."

A commenter found that the last
sentence of proposed § 800.13(d) was
not clear as 1o whether the access had
to be included in the areas of extended
liability or could be in the area which
may be released from liability. Two
other commenters also felt the last
sentence of § 800.13(d) should be
amended so that additional acreage
need not be assigned extended liability
to cover access disturbances if access to
an area of failure is possible from a
public road, by foot, by using a
hydroseeder or other means that would
no! disturb vegetation.

OSM agrees with the commenters and
has changed the sentence to state
clearly that access to the separated
areas may be included in the area of
extended liability if the regulatory
authority determines this is necessary

Final § 800.15(c)

Final § 800.13(c), proposed as
§ 800.13(e), provides that if the
regulatory authority approves a long-
term agriculture pestmining land use in
accordance with 30 CFR 816.133 or
817.133, the 5 or 10 year period of
liability will begin at the date of initial
planting for such long-term agricultura!
use. There were no comments on this
provision and it remains unchanged
from the proposed rule except for the
addition of the last phrase “for such
long-term agricultural use." This
provision parallels Section §15(b)(20) of
the Act.

Section 800.13(d)

Proposed § 800.13(f) would have
stated that the bond liability shall
include only obligations under the
permit, including completion of the
reclamation plan, in such a manner tha!
the land is capable of supporting a
postmining land use approved under 30
CFR 816.133(c) or 817.133(c). It also
would have provided that actions
beyond the control and influence of the
permittee which are not responsibilities
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under the permit need not be covered by
the bond.

OSM has revised the corresponding
final rule, § 800.13(d). to clarify that the
permittee is excused from bonding for
third party actions only insofar as they
relate to implementation of approved
alternative land use plans by the third
party. Final § 800.13(d) re: izes that
only alternative postmining land uses
may be approved under draft final
§§ 816.133(c) and 817.133(c) as set forth
in Volume 111 of the FEIS. If the
postmining land use is not changed,
such approval would be made under
§§ 816.133(a) or 817.133(a). Thus, the
first sentence references § 816.133,
rather than § 816.133(c).

A commenter objected to the use of
the term “capable” in proposed
§ 800.13(f), citing this as insufficient to
guarantee successful revegetation. The
term is taken from Section 515(b)(2} of
the Act, and its use here does not
establish a performance standard
separate from those standards in Parts
816 and 817 for reclamation and
revegetation success. A sentence has
been added to § 800.13(d) to clarify that
bond liability for prime farmland has a
different standard established in
§ 519{c)(2) of the Act and § 800.40(c)(2).

Another commenter requested
deletion of the words “and influence”
with respect to the permittee's control of
third party actions on the grounds that
influence is beyond the common law
definition of control.

OSM has accepted this request
because control provides a sufficient
standard upon which the regulatory
suthority may decide whether the
permittee is responsible. Influence is an
amorphous standard too difficult to
apply.

One commenter was concerned that
the coal operator have some protection
against disturbance of his reclamation
efforts on land that he has leased. The
commenter said: “After an operator has
completed his mining activities and has
properly backfilled, regraded and
seeded an area, what recourse does this
coal operator have over the fee owner or
leasers [sic] to the surface who decide to
use this newly reclaimed area for their
own purposes. Surely the regulatory
authority recognizes this potential
problem and we trust that they will
provide some means to insure that
fairness will prevail. Where a
landowner disturbs that surface before
the full 5-year period of successful
revegetation expires, some means of
protection should be afforded the coal
operator.”

For the regulatory authority to relieve
the operator of liability in this case
would be a violation of Sections 515(b)

(19) and (20) of the Act. However, in
answer to the commenter's concern, the
terms of the lease and surface owner
consent to the postmining land use
should delineate the operator and
landowner's responsibilities. The
reclamation plan should address
acceptable practices which may be
conducted during the liability period.
Reclamation success is subject to
performance criteria in §§ 816.116 and
816.133 of the rules. Surface owner
consent should require the surface
owner to cooperate with the operator in
fulfilling reclamation responsibilities.

A State regulatory authority objected
to the provision of proposed § 800.13(f)
which allowed that actions not under
the control of the permittee or for which
he or she is not responsible under the
permit need not be covered by the bond.
The regulatory authority stated that in
its experience many permittees charged
with failure to reclaim offer the defense
of the “phantom wildcatter” and that the
language proposed in § 800.13(f)
encourages this defense. The regulatory
authority proposed the provision be
changed to read: "“Actions of third
parties which are demonstrated by the
permittee to be beyond the control and
influence of the permittee * * *"

Another commenter suggested there
must be a limit as to how far the
operator's control and influence is
assumed to extend. The commenter said
the “No Trespassing” signs around
reclaimed areas may or may not in a
regulatory authority’s view be adequate
influence and control over the
reclamation site. Under some
circumstances, additional controls, such
as fencing, may not be reasonable or
feasible for the operator to install.

OSM did not intend by this provision
to relieve the permittee from
responsibility for third party actions
except for those related to
implementation of approved alternative
postmining land use plans, OSM regrets
any confusion which has been caused
and has attempted to clarify its intent in
new § 800.13(d).

Section 800.14 Determination of bond
amount.

Section B00.14 describes those
situations and analyses which must be
taken into account when the regulatory
authority determines the amount of a
bond. This section also implements the
requirements of the Act that the bond
amount be adequate to ensure
completion of the reclamation if the
work had to be performed by the
regulatory authority and that in no event
can the bond for an entire permit area
be less than $10,000. Section 800.14 has
been slightly restructured, but remains

substantively unchanged from the
proposed rule. This section follows
Section 509(a) of the Act.

A State regulatory authority urged
that § 800.14(a) specify that the cost
estimate submitted by the operator to
help determine the bond amount should
reflect, not today’s cost of reclamation,
but rather the cost 5 plus years in the
future when the bond is near release.

Two other commenters also noted this
confusion on estimated costs and
suggested § 800.14(a) was a
misinterpretation of Section 509 of the
Act by not making it clear the
“estimated cost” should be calculated in
the context of potentially years and
many disturbed acres later. The two
commenters felt the cost estimate should
only be one factor in determining the
bond and that the regulatory authority
should also consider historical cost
changes, projections based on trends,
and administrative overhead in
contracting for the reclamation work.

The bond amount, in order to be
sufficient to assure completion of the
reclamation plan by the regulatory
authority, must include administrative
costs to the regulatory authority.
However, OSM does not agree that the
operator should necessarily have to post
a bond in an amount that incorporates
inflation factors for 5§ years. The section *
as written provides the regulatory
authority with the discretion to consider
the potential impact of inflation, but
does not require it. Rather, § 800.15 may
be used to provide for adjustment of the
bond amount as necessary to cover such
problems as inflation.

A commenter objected to omission  *
from § 800.14 of a provision in previous
§ 805.11(a) which required that the
amount of the bond reflect an additional
amount to restore land to its original
premining use if a permittee does not
implement the approved alternative
postmining land use within the first 2
years.

Final § 800.14(b) requires instead that
the bond amount be sufficient to
complete the reclamation plan, The
reclamation plan, as defined in 30 CFR
780.23 and 784.15, must include any
alternative postmining land uses.
Therefore, because the term
“reclamation plan” includes the
approved alternative postmining land
use plans, §800.14(b) need only require
that the bond amount be sufficient to
complete the reclamation plan. If the
reclamation plan were to change, bond
adjustments could be required. It is
unnecessary to include a specific
additional provision in the bonding
regulations similar to previous
§ 805.11(a).
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A commenter asked how the
requirement in § 14(b) that no bond
be less than $10,000 for an entire permit
area fits in with a phase bonding
scheme. The commenter wanted to
know if the $10,000 was an initial filing
amount or had to be retained in the
Phase 111 bond.

The Act requires in Section 508(a) that
“in no case shall the bond for the entire
area under one permit be less than
$10,000." This language refers to the
total bond initially posted for a permit
area. Section 519(c) of the Act further
provides for release of bond as
reclamation activities are completed,
with the requirement that, after the
initial 60 percent release of bond, and
the successful establishment of
revegetation, sufficient bond amount be
retained to reestablish revegetation.
Section 519(c) does not mention
retention of a $10,000 minimum amount.
Therefore, OSM is of the view that the
§10,000 minimum applies to the total
bond amount initially posted and need
not apply to the bond amount retained
following completion of a phase or
phases of reclamation and partial bond
release. The final rule reflects this view.
However, a regulatory authority may
choose to require that a $10,000 bond
amount be retained,

Section 800.15 Adjustment of amount.

Section 800.15 implements Section
509{e) of the Act which authorizes the
regulatory authority to adjust the bond
amount. It sets the notification actions
required when a bond is proposed for
adjustment and terms under which a
permittee may request a reduction of a

*bond. This section also requires the
regulatory authority to review the bond
for possible adjustments from time to
time and when an approved operation
and reclamation plan is modified.
Section 800.15 is revised to clarify the
difference between bond ajustments and
bond release. A provision s also added
to allow the regulatory authority to set
times for periodic review of the bond.

Section 800.15(a)

Proposed § 800.15(a) requires the
regulatory authority to adjust the
amount of the bond from time to time as
affected land acreage is increased or
decreased or cost of future reclamation
changes.

A regulatory authority recommended
a change to § 800.15(a) specifying that
bond adjustments be made at the time of
permit review rather than from “time to
time" as proposed. The regulatory
authority suggested that “time to time"
adjustment of the bond amount creates
an {rregular and unknown
administrative burden. Since bonding is

essentially @ permit condition, the
regulatory authority suggested bond
adjustments could easily be included as
part of the normal permit review,
precluding arbitrary and unfounded
requests for bond adjustments.

Two other commenters a , adding
further that the bond should be
reviewed for adjustment only when
documentation supports the request.
One of the commenters suggested the
following change in § 800.15{x):

The amount of bond * * * shall be
adjusted by the regulatory authority when,
during review of the permit by the regulatory
authority, it is determined that significant
changes have been made in the number of

acres of affected land or where the cost of
future reclamation changes significantly,

As noted § 800.15(a) follows the
requirements of Section 509(e) of the
Act. The Act specifies that adjustments
be made from “time to time" as
necessary. However, to clarify that the
regulatory authority may establish a
schedule of adjustments, language is
added to the final rule to this effect.
Such a schedule could be tied to permit
review as the regulatory authority urged
if such a schedule related to the likely
need for adjustments.

Section 800.15(b)

Section 800.15(b) requires that when a
bond adjustment is proposed the
regulatory authority shall notify the
permitiee, the surety, and any other
persons with a property interest in the
collateral and provide the permittee
with an opportunity for an informal
conference.

Section 800.15(b) received no
comments, However, a clause is added
consistent with new § 800.21(f), so that
persans wilth an interest in collateral
who wish to be notified of proposed
bond adjustments, must request such
notification. This provision follows
Sections 509(e), 518, and 513 of the Act.

Section 800.15(c)

Final § 800.15(c) allows the permittee
to request a bond reduction if the
permittee submits evidence that a
reduction may be warranted. The
reduction of bond is considered a bond
adjustment if the reduction is based on a
change in method of opersation or other
circumstances which reduces the
estimated cost for the regulatory
authority to reclaim. Final § 800.15(c)
has been revised to clarify the
difference between bond “adjustments”
and bond “release” as discussed with
the comments below.

A commenter objected to proposed
§ 800.15(c) and suggested that the
request for adjustment of the bond on
acres already disturbed should not be

considered & bond release subject to the
complicated requirements of § 800.40.
Rather, the commenter recommended
replacing the general reference to

§ 800.40 for bond adjustments of
disturbed acres in § 800.15 with a rule
limiting the applicability of § 800.40 only
to requests for bond adjustments on
disturbed acres in Phases I and 111 of
reclamation. The commenter suggests
that defining bond release and bond
adjustments in the same manner ignores
the procedural and economic
considerations inherent in the
distinction.

OSM disagrees that bond release
procedures should or could be applied
under § 800.15 only bond adjustments
are requested for land in Phase H or 111
of reclamation. Section 519 of the Act
provides for formal release after
completion of Phase I reclamation.
Completion of Phase I reclamation
cannot result in an adjustment of the
bond amount.

Two commenters objected lo
proposed § 800.15(c) because it
exempted bond adjustment proceedings
from public participation when those
proceedings involved bond reductions
based on a change in method of
operation or a decrease in the number of
acres to be disturbed.

The commenters stated that the shift
from underground to contour surface
mining or from stripping to augering
does not warrant a reduction of amount
without the same degree of scrutiny
accorded the original bond
determination—full disclosure and
maximum participation by the public.

The commenters also felt that to
bypass bond release procedures of
§ 800.40, merely because the bond
reduction is based on en area not to be
mined, had no rational basis. The
commenters said a reduction of acreage,
where the acreage is a buffer, or s
potential drainage area, could have a
serious impact that might be overlooked
without the public scrutiny and
participation.

The commenters stated thal the Act
was specific in that in any bond release
context, citizen participation may not be
abridged. They stated that proposed
§800.15({c) was not merely illegal, but
open-ended and unfounded.

Additionally, the commenters
asserted that Section 509(e) of the Act
allows only for an upward adjustment of
inadequate bonds as explained by a
Senate Report: “Subsection (e) provides
that the bond or deposit may be
adjusted at any time if as & result of
experience or changed circumstances, il
is determined to be inadequate.” S. Rep.
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No. 85-128, 85th Cong,, 1st Sess. 78
(1977).

Another commenter asked for a
clarification of § 800.15(c) as to how a
reduction can be due to a decrease in
the number of acres already disturbed.
The commenter also did not agree with
0SM's differentiation between bond
adjustment and partial bond release,
The commenter suggested instead a
previous DSM interpretation that
adjustments in bond amounts at the
request of the permittee, as opposed to
those adjustments made on the motion
of the regulatory authority, should be
considered bond release request. The
commenter said OSM'’s proposed split in
§ 800,15(c) is “not justifiable and flies in
the face of Congressional concern for
citizen participation.”

Section 509(e) of the Act allows for
either upward or downward adjustment
of the bond amount, Section 509(e}
allows for adjustments “as affected land
acreage are increased or decreased” and
also allows for adjustments “where the
cost of future reclamation changes." The
Act does not qualify “changes” to mean
only upward or only downward changes
in cost,

OSM has not included in the final rule
any provision characterizing as an
adjustment any reduction in bond
amount for reclamation work performed
on disturbed areas since bond for
disturbed areas can only be released or
reduced through formal release
procedures of § 800.40. The disussion
did not belong in the section pertaining
to adjustment of bond amount. This
language was confusing and redundant.
A sentence has been added to clarify
that bond adjustments which involve
only undisturbed land or revision of the
cost estimate of reclamation are not
considered bond release subject to
procedures of § 800.40.

The commenter’s concern aboul
operator financial responsibility for
buffer zones is addressed as follows: If
there is no disturbance to a buffer zone
and there will be no surface coal mining
and reclamation operations in the buffer
zone, it will neither be permitted nor
bonded. However, the operator’s
liability insurance policy under § 800.60
must cover damage to the buffer zone
resulting from the operations, The policy
covers all personal injury and property
damage for which the operator is
responsible under State law.

Section 800.15(d)

Section 800.15{d) requires that when
an approved permit is revised, the
regulatory authority will review the
bond for adequacy and, if necessary,
call for an adjustment to the bond.

Two commenters felt that in \
§ 800.15(d) the regulatory authority
should also have the responsibility to
regularly review and adjust the bond at
the time of permit review. The
commenters stated that according to
Section 511(c) of the Act the permit
bond must be reviewed for adequacy in
form and amount as part of the permit
review, Section 511(c) says “The
regulatory authqrity shall * * * review
outstanding permits and may require
reasonable revision or modification of
the permit provisions during the term of
such permit."

Requirements at §§800.4 and 800.15
establish regulatory authority
responsibility to adjust the bond as
necessary. Paragraphs (a) and (d) of
§ 80015 require that the regulatory
authority adjust the bond amount as
acreage is increased or decreased and, if
necessary, as the permit is revised.

Section 800.16 General terms and
conditions of the bond.

Section 800.16 describes five general
terms and conditions for acceptance of a
bond. OSM has revised a few phrases in
§ 800.16 for clarity and has deleted the
provision in proposed Paragraph (e](2)
requiring issuance of a notice of
violation (NOV) for loss of bond
coverage.

Section 800.16 {(a) and (b)

Paragraphs (a) and (b) of § 800,18,
which require the bond to be an amount
determined by the regulatory authority.
received no comments and are
unchanged from the proposed rule.
These two paragraphs follow Section
509(a) of the Act.

Section 800.16(c)

Section 800.16(c), which requires the
bond to be conditioned upon faithful
performance of all the requirements of
the Act, 30 CFR Chapter VII, the
regulatory program and the conditions
of the permit, has been amended for
clarity.

Completion of the “reclamation plan"
is added to § 800.16(c) as a requirement
to make clear that the bond is
conditioned on performance of the
reclamation plan, as well as the other
performance requirements. This
parallels the addition of similar
language at § 800.11(a).

Section 800.16{d)

Section 800.16{d), which requires the
bond to be held for a time period
provided in § 800.13, received no
comments and is unchanged from the
proposed rule. This paragraph follows
Section 509(b) of the Act.

Section 800.16(e)

Proposed § 800.16{e)(1) required that
the bond provide a mechanism for a
bank or surety to give prompt notice to
the regulatory authority and permittee of
insolvency, bankruptcy or suspensions
of license. Proposed § 800.16{e)(1) has
been adopted without change. Proposed
§ 800.16(e){2) would have required that
(1) & regulatory authority issue an NOV
if the permittee is found to be without
bond coverage; (2) if the violation is
abated during the allowed time period
the violation need not be reported in
permit applications as a past violation;
and (8) if it is not abated a cessation
order will be issued.

In final § 800.16{e)(2) the term
“person” has been deleted, since the
term could only have applied to a
person who had posted collateral, and,
in the case of a bankruptcy of such
person, the regulatory authority is
protected against claims on the
collateral through possession or a
perfected security interest.

Industry commenters strongly
objected to the proposed provision in
§ 800.16(e) for issuing an NOV for loss of
bond coverage due to failure of the
surety, a bank, a third party providing
collateral or a guarantee, or the
permittee’s self-bond.

The commenters noted that OSM has
no power under Section 509 of the Act to
issue notices of violation upon the
incapacity of the operator's bonding
agent. They said the proposed rule was
unfair because the operator would have
to suffer the civil penalties of Section
518 of the Act that the NOV
automatically triggers. The operator
must then defend against a penalty
proceeding brought against gim which
may be based on an event that has
nothing to do with his own compliance
with mining and reclamation standards.
The commenters said the proposed
automatic NOV would have served no
purpose, since the danger that the
reclamation will not be achieved is
presented only when the operator is
unable to pay for the work. As long as
mining and reclamation operations are
being conducted in compliance with the
rules, there is no need for issuing the
NOV.

The commenters suggested instead
that the regulatory authority “notify any
operator who is without bond coverage
and specify a reasonable period to
replace bond coverage, not to exceed 80
days."”

A State regulatory authority felt it
should have the power to issue a notice
of violation, including specific
conditions for continued operation, and
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should also have the ability to terminate
operations when necessary to protect
the environment and comply with the
Act.

In the final rule for § 800.16(e)(2).
OSM has not adopted the provision for
mandatory issuance of an NOV, and
instead has specified that a notice must
be given by the regulatory authority
which specifies a reasonable period of
up to 90 days within which the bond
must be replaced. If the bond is not
replaced by the end of that period, the
operator must cease coal extraction
under provisions of §§ 818,132 and
817.132 and immediately begin to
reclaim the permit area in accordance
with the reclamation plan. Mining
operations can resume only upon the
posting of a bond acceptable to the
regulatory authority.

These changes answer industry’s
concern for unfair treatment of an
operator following loss of bond due to
incapacity of the operator’s bonding
agent. Under the new language the
operator will not be penalized for
circumstances beyond his or her control,
and will be given a reasonable period of
time to obtain replacement bond before
mining operations must cease and
reclamation activities must begin. The
regulatory authority will have the power
to issue & notice of violation after the
period granted for replacement bond has
expired if the operator does not obtain a
replacement bond and does not cease
mining operations and begin
reclamation as required. The regulatory
authority would have the power to
terminate an operation during the
replacement period if the environment
or public safety is endangered; but such
an action would not necessarily stem
from loss of bond coverage.

Another commenter was concerned
that the proposed references §§ 778.14
and 782.14 should be changed to reflect
the renumbering that will occur when
the draft proposed permit application
rules are finalized. The new
§ 800.16{e)(2) does not contain
references to the permitting sections
since a notice of violation is no longer
required for loss of bond coverage
pursuant to § 800.16(e). Therefore, the
comment is no longer applicable.

Section 800.17 Bonding requirements
for underground coal mines and other
long-term coal-related facilities and
structures.

Final § 800.17 gives the regulatory
authority the responsibility to require
bond coverage for long-term surface
facilities and disturbed surface areas of
underground mines. The proposed
section set the terms and conditions for
these bonds, their liability period,

forfeiture conditions and would have
included provisions for bonding of
subsidence control measures. Language
has been added to clarify which
facilities and structures are included in
this section. Other editorial changes are
made. Bonding requirements for
subsidence control measures have not
been adopted.

A surety company objected to
proposed § 800.17 because it required
processing plants and support facilities
to be permitted and ed. The
commenter said that this provision
exceeds the provisions of the Act and
that tipples and processing plants
should be considered factories, not
surface mining operations. The
commenter said he did not believe it
was “Congress’ intent to require
demolition of industrial complexes [for
reclamation] just because they may not
be used from time to time."

Since the bonding provisions apply
only to those areas permitted, these
long-term bonding provisions may apply
to coal preparation plants which fall
within the definition of a surface coal
mining operation in Section 701(28) of
the Acl. A more extensive discussion of
which facilities are included in that
definition appears in the preamble to the
rule revising that definition. The
permitting rules in 30 CFR Subchapter G
cover facilities and operations to be
permitted. The provisions of § 800.17
apply to those long-term facilities which
are permitted under Subchapter G.
Language to indicate this has been
added to § 800.17(a).

Section 800.17(a)

Final § 800.17(a) gives the regulatory
authority the responsibility to require a
bond for all long-term coal-related
surface facilities and structures, and for
areas disturbed by surface impacts
incident to underground mines, for
which a permit is required. It aiso
requires the regulatory authority to
determine the bond according to
§ 800.14, taking into consideration
special reclamation techniques that may
be used. In § 800.17(b){2) OSM has
further clarified what is meant by long-
term coal-related surface facilities and
structures, Generally, the facilities,
structures and activities provided for in
this section are not expected to be
reclaimed within the first few permit
terms.

Several commenters suggested further
explanation of the proposed phrase
“disturbed surface areas of
underground” in § 800.17(a) to make
certain it only addresses activities
conducted on the surface of lands in
connection with underground activities.
One of the commenters suggested the

following language: “surface areas
disturbed by activities conducted on the
surface in connection with underground
mining such as surface features of shaft
and slope facilities, power lines, bore
holes, ventilation shafts, preparation
plants, machine shops, etc.” OSM agrees
that further clarification of the terms
proposed in § 800.17(a) is necessary and
has revised § 800.17(a) accordingly and
added language to final § 800.17(b)(2)
providing examples of long-term surface
disturbances.

One of the commenters pointed out
that areas of potential subsidence
should not be included in “distrubed
surface areas of underground mines"
because those requirements are set out
separately in § 800.17{c). OSM does not
include areas of potential subsidence in
this phrase, Further discussion follows
under § 800.17(c).

Section 800.17(b)

Proposed § 800.17(b)(1) provided that
the liability period for bonds on long-
term surface facilities would begin when
the permit is issued and extend until all
reclamation under the permit has been
completed or the bond is replaced or
extended. Final § 800.17(b)(1) adopts the
proposal, with two modifications. The
word “disturbances” is substituted for
the proposed word “facilities.” The
other modification is described below.
Proposed § 800.17(b)(2) would have
provided for long-term continuous
coverage by providing that the bond
would commence with the issuance of
the permit, cover the initial term of the
bond permit, and be conditioned to
extend, replace or pay the full amount of
the bond 120 days before the bond term
expires. The corresponding provision of
the final rule is § 800.17(b)(3). The
proposed replacement of the bond 120
days before the term expires has been
revised to 30 days to parallel the
requirement of § 800.21(b)(2). In addition
final § 800.17(b)(3) does not reference
the issuance of the permit for the reason
discussed below.

A commenter suggested the wording
be changed in proposed § 800.17(b) (1)
and (2) to require the liability period on
long-term facilities to begin with the
start of construction or disturbances of
the surface. This comment has been
accepled in part. Section 509(a) of the
Act requires a bond to be filed before a
permit is issued. Thus, the period of
bond liability commences with the
issuance of a permit. However, if an
incremental or cumulative bonding
scheme is used, the bond liability for
succeeding increments or areas begins
when the bond is posted for the
succeeding increments or areas before




Federal Register / Vol. 48, No. 139 / Tuesday, July 19, 1983 / Rules and Regulations

32847

the initial surface disturbance on those
increments or areas. Final § 800.17(b)(1)
has been revised to account for the
instances where long-term surface
disturbances will occur on succeeding
increments. Rather than incorporating a
parallel change in new § 800.17(b}{3), the
proposed provision requiring the bond to
be posted prior to permit issuance has
not been adopted. This change
recognizes the incremental bonding
provigions of § 800.11. Since the initial
increment may not include the long-term
surface disturbance, it is not necessary
in such instances that the bond be
posted prior to issuance of the permit.
The bond must, however, be posted
prior to disturbance of the increment
including the long-term surface
disturbance.

A regulatory authority suggested
clarifying that the continuous bond
coverage must extend through the 5 or
10 year vegetation liability period. OSM
has added Paragraph (b){4) to § 800.17 to
make it clear the bond coverage must
extend through the vegetation liability
period and until the bond release
provisions of § 800.40 are satisfied. Bond
coverage is required since Section
515(b){20) of the Act establishes
operator responsibility for the extended
liability period.

A commenter stated that there are
substantial problems with using only a
bond renewal mechanism for long-term
bonding and suggested instead OSM
follow the recommendations of the
Mining Task Force of the National Coal
Policy Project which urged renewable
bonds be tied to a growing escrow
account.

The Mining Task Force pointed out in
its cormments on a May 1979 petition by
MARC on the bonding rules, 44 FR
28005, that the shortcomings of both the
fixed period bond and the escrow fund
could be corrected if they were used in -
tandem.

OSM agrees with the commenter that
the idea of a fixed term bond to be
replaced by an escrow bond could be a
good way to establish continuous long-
term bonding. This method is allowed
under these final bonding rules.
However, the bond renewal or
replacement mechanism is also a viable
mechanism for establishing continuous
bond coverage and will continue to be
allowed under the new rule.

A commenter noted that proposed
§800.17 (b)(2}) and (d) allowed bonds to
be posted for a period of time rather
than the duration of the operation, and
that this type of bonding could be
accomplished through the normal
permitting process.

The bonds posted for long-term
operations must cover a specific period

and are conditioned to be extended,
replaced or paid in full at least 30 days
before expiration, in order to assure
continuous coverage. The special
provision in § 800.17(b)(3) provides an
opportunity to bond a long-term
operation for a specific time period. A
fixed term surety bond with termination
mus! have a mechanism for continuous
coverage. Thus, forfeiture of the bond is
required under final § 800.17(c)
[proposed §800.17(d)] if a renewal bond
is not posted 30 days before expiration
of the bond lerm.

Subsidence Control Measures
Section 800.17(c)

Proposed § 800.17(c) required that an
operator not extend any underground
shaft, tunnel or operation until measures
to prevent subsidence have been
completed or a bond guaranteeing
completion of such work is accepted by
the regulatory authority.

This paragraph has been deleted from
the final rule.

A commenter asked that § 800.17(c) be
revised to reflect that mining measures
may call for planned subsidence and
that the operator may purchase a
structure as a method of preventing
subsidence from causing material
damage on public or private land. The
commenter noted that Section 516(b)(1)
of the Act allows for planned
subsidence in underground mining.

Additionally, the commenter felt that
it would be wasteful to construct
preventive measures as required in
§ 800.17(c) if the operator had purchased
the structure in jeopardy of being
damaged by the planned subsidence.

Two commenters recommended
deletion of § 800.17(c). They stated that
bonding of subsidence control measures
was inappropriate because protection
from subsidence is provided under other
provisions relating to the operator’s
permit, subsidence plan and insurance
requirements.

In & public meeting 8 commenter
argued against inclusion of subsidence
caontrol bonding, § 800.17(c). He stated
that the purpose of Section 509 of the
Act on bonding is to assure the
completion of reclamation and since
subsidence control measures are taken
before mining even begins they have
nothing to do with postmining
reclamation. Therefore, the commenter
concluded, subsidence should not be
included as a bonding responsibility.
The commenter reasoned that the
omission of the word “subsidence” in
reference to bonding in the Act was
obviously intentional on the part of
Congress since it dealt with

“subsidence" specifically in Section 516
of the Act.

A further argument was that damage
to persons or property caused by
subsidence is already covered by the
liability insurance required under
Section 507(f) of the Act and § 800.60 of
the bonding rules.

Lastly, the commenter noted that the
proposed rule did not explain what
would trigger forfeiture of subsidence
bonds, how the money would be used,
and that determining the cost of
subsidence control measures to set the
proper bond amount is impossible.

A regulatory authority felt that the
proposed § 800.17(c) was not clesr and
the existing provision in 30 CFR 801.18,
as amended on August 6, 1981, more
adequately describes bonding of
subsidence control measures. The
commenter said if § 801.16 is hot
retained, certain changes should be
made in proposed § 800.17(c).

The regulatory authority felt
“measures to prevent subsidence"
should be clarified to mean “surface
measures to prevent subsidence,” based
on OSM's preamble at 46 FR 45088,
Secondly, the regulatory authority felt
reference to § 784.20 which details the
measures to prevent subsidence, was
too broad and made the rule more
burdensome than any previously
proposed rule. The regulatory authority
recommended the reference be limited
to provisions in § 784.20(b)(3). Lastly,
the regulatory authority felt the
completed surface measures for control
of subsidence should be approved by
the regulatory authority before the
operator is allowed to extend
underground shafts and tunnels, etc.

A commenter suggested that the bond
should cover the performance of all
requiremen!s contained in the
performance standards related to
underground mines, including bonds to
ensure the performance of required
efforts to control or prevent subsidence
and mine drainage. The commenter said
that eliminating performance bonding
for subsidence control measures and
mine drainage is illegal.

OSM, on December 7, 1881, suspended
§ 801.16(a) which required bonding for
subsidence control measures in
conjunction with underground mining
(46 FR 59934). In explaining the
suspension, OSM recognized the need to
require completion of surface measures
to be taken to prevent subsidence, but
determined that bonding of these
measures was not necessary. The
preamble of the suspension notice
explained that bonding is unnecessary
because these surface measures are not
part of the reclamation plan on which
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the bond amount is based. Surface
measures taken to prevent subsidence
are completed before the mining
operation begins, and the work would
not be required if operations ceased due
to forfeiture proceedings on the bonded
area (46 FR 59934).

Bonding for subsidence control
measures is neither necessary nor
required by the Act. OSM has not
adopled proposed § 800.17(c) which
would have required bonding for
subsidence control measures.
Performance bonding is posted to
guarantee performance of a reclamation
plan following the mining of an area,
while subsidence control measures are
completed before mining begins in an
area.

Performance bonding continues to be
required at § 800.17(a) for surface
disturbances incident to underground
mining to ensure that the reclamation
plan is completed for those areas.
Completion of the reclamation plan as it
relates to mine drainage and protection
of the hydrologic balance would
continue to be covered by the bond with
respect to requirements included in
§ 784.14.

OSM has added a new paragraph (c)
in § 800.14 both to establish and to
clarify an operator’s financial
responsibility for ensuring that material
damage resulting from subsidence will
be repaired. It is apparent from the
comments that the suspension of
§ 801.16 left unclear an operator’s
responsibility to bond to cover
subsidence causing material damage.
The new provision states that an
operator’s financial responsibility under
§ 617.121(c) for repairing material
damage resulting from subsidence may
be satisfied byl:lsie liability insurance
policy required by § 800.60.

Protection from subsidence damage is
better covered by liability insurance,
since bonding is only intended to
guarantee performance of the
reclamation plan, while insurance
protects against damage to surface
owners and property.

Moreover, techniques for estimating
the extent of necessary land restoration
that may result from subsidence have
not been developed and the amount of a
performance bond based on estimated
costs would be pure conjecture.
Furthermore, if it is intended in a
particular area that there will be no
disturbances resulting from surface coal
mining operations, that area need not be
included in the permit area.

Section 516(d) of the Act requires that
the Secretary consider differences
between surface and underground coal
mining and promulgate any
modifications to bonding provisions as

necessary to accommodate these
differences. The modifications made in
this rulemaking recognize these
differences.

In response o the commenter who
asserted that subsidence control
measures are not necessary in situations
where subsidence is planned and any
structures in jeopardy of damage had
been purchased, the final revisions to
§§ 785.20 and 817.121 are expected to
alleviate such concern.

Section 800.17(d)

Proposed § 800.17(d) required the
regulatory authority to cause forfeiture
of a bond pursuant to § 800.17, if 120
days prior to expiration of the bond, the
operator has not filed a bond to cover
the revegetation period, has not filed a
bond for a new permit term, or the
regulatory authority determines the
operator is subject to the forfeiture
conditions of § 800.50.

Because proposed § 800.17(c) is not
adopted, proposed § 800.17(d) is
redesignated § 800.17(c). No comments
were received on proposed
§ 800.17(d)(1), and it has been
promulgated as proposed with minor
editorial changes for clarity and the
substitution of “30 days” rather than
“120 days" prior to bond expiration. -
Proposed § 800.17{d)(2) which
referenced forfeiture under § 800.50 is
not adopted because it was redundant.

New § 800.17(c) does not affect the
regulatory authority's responsibility for
forfeiture actions pursuant to § 800.50,
but gives the regulatory authority the
added ability to begin forfeiture actions
prior to actual expiration of a bond.
Thus, under the final rule, if no
rephicement bond is supplied before 30
days before bond expiration, the
regulatory authority would take
forfeiture action during the period before
the bond expires. The period of 30 days
is considered adequate to ensure that a
replacement bond is posted in a timely
manner,

Section 800.20 Surety bonds.

This section includes conditions
specifically set for surety bonds, Minor
editorial changes have been made to
final § 800.20 for clarity.

Section 800.20(a) requires a corporate
surety to be licensed to do business in
the State where the bonded operation is
located. No comments were received on
§ 800.20{a) and it is unchanged from the
proposed. This rule follows Section
509{b) of the Act.

Proposed § 800.20(b) provided that
surety bonds are noncancellable during
their terms, excep!, with approval of the
regulatory authority, they may be
cancelled for lands not disturbed.

One commenter asked that a
provision be included in § 800.20(b) to
preclude a surety bond from expiring
during any administrative or judicial
proceeding regarding forfeiture.

The addition of such a provision is not
necessary. Bonds are posted for
performance of reclamation activities
including the extended liability period
and are conditioned on performance of
the activities or on replacement by other
suitable bond. Bonds posted under
§ 800.17 for specific time periods are
conditioned upon bond extension,
replacement or payment.

The surety industry raised & concern
over provision in proposed § 800.20(b)
for bond cancellation on undisturbed
lands. The proposed rule required
regulatory authority consent prior to
cancellation. The surety industry
recommended instead that only a 90-day
notice be required for cancellation of a
bond on undisturbed lands. The surety
industry noted OSM had approved such
a cancellation provision in the North
Dakota State program, (Section 38-14. 1-
16, Part 6 of North Dakota House Bill
1252),

The surety industry's suggestion has
not been accepted as a national
standard. The provision in § 800.20(b)
for regulatory authority approval for
cancellation of bond has been retained.
However, a sentence is added requiring
the regulatory authority to advise the
surety within 30 days of receip! of notice
to cancel if cancellation of the bond is to
be authorized. This requirement will
require timely notification to the surety
of the proposed action.

A commenter objected to the omission
in proposed § 800.20(b) of the specific
cancellation procedures in previous
§ 806.12(e)(1), stating that it increases
the possibility of under-coverage for
disturbed acreage of gaps in coverage of
an area that may not appear at first
glance. The commenter suggested that
the regulatory authority may not allow &
bond to be cancelled if to do so would
make the remaining bond insufficient
within the meaning of Section 509(a) of
the Act.

Cancellation of a bond posted on Jand
which will not be disturbed may be
allowed if the regulatory authority is
satisfied that such cancellation is not a
violation of the permit and that
sufficient bond amount is retained on
the permit area to ensure completion of
the reclamation plan. If an operator
decides not to disturb certain bonded
areas that the regulatory authority is
satisfied will not be disturbed by other
mining operations, there is no need lo
keep the bond for this area, since
reclamation on the area will not be
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necessary. This is analogous to the bond
udisstmcnt provision for undisturbed
land.

The exact procedure for cancellation
and the precise steps that must be taken
are matters that need not be covered in
detail in these rules, States may add as
much detail as they believe is necessary.

A commenter asked that the phrase
“during their terms” in § 800.20(b) be
clarified in light of Section 508(b) of the
Acl.

The phrase "during their terms” in
§ 800.20(b) refers to the term for which
the bond is posted, which will be stated
in the conditions of the bond as agreed
to by the parties involved. Section 508(b)
of the Act requires bond liability for the
duration of the operation and the
extended ltability period specified in
Section 515. The Act allows for the
replacement of the bond or bonds during
the period of operation and extended
liability. Therefore, although liability
under the bond is continuous during the
surface coal mining and reclamation
operations and the extended liability
period, the phrase “during their terms"
in § 800.20(b) refers to the terms for
which the individual bonds have been
written.

Section 800.21 Collateral bonds.

Proposed § 800.21 set the specific
conditions for acceptance of collateral
bonds, letters of credit and escrow
accounts.

OSM has made some editorial
changes to § 800.21 for clarity and added
a provision giving the regulatory
authority the option to have certificates
of deposit made payable or assigned.
The provision limiting individual
deposits to levels of the Federal Deposit
Insurance Corporation (FDIC) or of the
Federal Savings and Loan Insurance
Corporation (FSLIC) is retained from
previous § 806.12(f){4) and is included in
§§ 800.21 (a)(4) and (d)(4). "Escrow™
accounts are changed to “‘cash™
accounts. A provision is added at
§ 200.21(f) concerning notification to
persons with an interest in collateral of
actions pursuant to the bond. Further
discussion of these changes follows
below with a discussion of the
comments.

Section 800.21(a)

Proposed § 800.21(a) set three
conditions that must be followed when
collateral is used for the reclamation
bond. This paragraph stated that
collateral except letters of credit and
escrow accounts, will be depogited with
the regulatory authority by the applicant
until authorized for release or
replacement, that the value of the
collateral will be its current market

value and that certificates of deposit
will be assigned to the regulatory
authority both in writing and upon the
books of the bank. These provisions
have been adopted as discussed below.

A commenter recognized a problem in
requiring the regulatory authority to
maintain possession of real and
personal property offered as collateral
as provided in proposed § 800.21{a),
which excepted only letters of credit
and case accounts from having to be
directly deposited with the regulatory
authority. To remedy this, OSM has
added real property to collateral
excepted from the requirements of
§ 800.21(a). The term “escrow" accounts
is changed to “cash” accounts.

As explained in the discussion of
§ 800.5, only real property will be
included as a form of acceptable
collateral in the final rule. Thus, the
term “personal property” has been
deleted in § 800.21. Personal property,
other than that specifically listed in the
definitions of collateral bond in § 800.5
(a}-{d) and (f), may not be posted as
bond. Possession cannot be required of
the regulatory authority with respect to
real property.

Two commenters disagreed with the
provision of proposed § 800.21{a)(3)
which allowed assignment of
certificates of deposit (CD’s) used as
collateral because it did not specify that
the issuing bank must waive rights of
setoff or liens. The commenters felt that
a negotiable certificate which is
encumbered, such as with a lien, or
whose validity is challenged does not

rovide assurances equal to a surety
Eond. as required by Section 509 of the
Act. Additionally, the commenters noted
the certificates must be of sufficient
amount and liquidity as to allow for
total reclamation as a forfeiture
situation demands even if they are
negotiated prior to stated maturity date.

Section 800.21{a)(2) requires that the
collateral be valued at market value,
Any problems with respect to maturity
or liquidity must be considered in
setting the value of the collateral, Final
§ 800.21{a)(3) has been amended to
allow the certificate of deposit to be
made payable or assigned, consistent
with the definition of collateral bond in
§ 800.5. In response to the comment, a
sentence is added to protect the
regulatory authority from rights of setoff
or liens.

A commenter objected to proposed
§ 800.21(a) because, with the proposed
omission of the previous provision in
§ 806.12(f)(4), it would have allowed the
regulatory authority to accept collateral
bonds which exceed the levels of
Federal insurance, i.e., $100,000 per
person per bank under current FDIC

protection. Previous § 806.12(f)(4)
required that the regulatory authority
not accept an individual certificate for a
denomination in excess of $40,000 or
maximum insurable amount as
determined by FDIC or FSLIC. OSM
agrees with the commenter. Allowing
acceptance of certificates of deposits in
excess of the maximum protected
amoun! unnecessarily exposes the
regulatory authority to liability should
the bank fail. Therefore OSM is
inserting in the final § 800.21 the
provisions from previous rule

§ 806.12(1)(4) as new paragraph [a)(4) for
certificates of deposit and at

§ 800.21(d)(4) for cash accounts.

Section 800.21(b)

Final § 800.21(b) sets three conditions
for letters of credit. The paragraph
requires that the letter be issued only by
& bank authorized to do business in the
United States, that the letter be
irrevocable during its term and must! be
payable upon demand to the regulatory
authority upon receipt from the
regulatory authority of a notice of
forfeiture under § 800.50. Language is
added at § 800.21(b)(2] to assure
continuous bond coverage when using a
letter of credit. Other changes are made
for clarity. A commenter was concerned
about the notification of maturity dates
for letters of credit in § 800.21{b) and
asked that the procedures for “draw
down" by the regulatory authority be
delineated.

Section 800.21(b) requires suitable
replacement of a letter of credit at least
30 days before the expiration date and
that the letter of credit must be payable
to the regulatory authority upon receipt
of notice of forfeiture. Procedures for
“draw down" in evgnt of forfeiture are
best left to the regulatory authority's
determination.

Another commenter suggested
§ 800.21(b}(3) would be better
understood if it read: "The letter must be
payable to the regulatory authority upon
demand, in part or in full, upon receipt
from the regulatory authority * * *

OSM agrees that this language
clarifies the meaning of the paragraph
and has adopted similar language in
final § 800.21(b)(3]).

Section 800.21(c)

Final § 800.21(c), which generally is
adopted as proposed, sets three
conditions for use of real property as a
collateral bond. The applicant must
grant the regulatory authority a first
mortgage, first deed of trust or perfected
first-lien security interest in real
property with the right to sell or
otherwise dispose of the property in the
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event of forfeiture under § 800.50. The
applicant must supply a schedule of the
real properly involved, including a
description of the property, the fair

market value as determined by an
independent, certified appraiser and

proof of possession and title to the real  «
property. The proposed paragraph also
stated that land pledged as security

could not be mined under any permit.

A commenter pointed out that
proposed § 800.21(c)(2)(iii) only required
proof of ownership for real property,
and not personal property offered as
collateral. This appears to have been an
oversight by OSM in the proposed rule.
However, except for specifically listed
types, OSM has eliminated personal
property as collateral in the final rule.
The proof of ownership is handled in
rules dealing specifically with those
types of acceptable personal property,
that is, certificates of deposits, securities
and cash. The commenter also felt OSM
had made & mistake by eliminating
some of the specific protections found in
the previous rules (§ 806.12) for
collateral bonds. The commenter agreed
the State should have flexibility in
establishing its programs, but felt the
proposed rules did not set appropriate
minimums 1o ensure that the Slate rules
adequately protect the public and the
environment.

The commenter does not specify
which of the protections found in OSM's
previous rules should not have been
eliminated. New § 800.21 establishes
adequate guidelines for the regulatory
authority to use in accepting collateral
bonds. These guidelines give adequate
assurance that the intent and purpose of
the Act are fulfilled.

A State regulatory authority
commented that the provisions of
§ 800.21(c)(2), which require assessing
collateral at fair market value, was
burdensome and contrary to State law.

This provision is not burdensome. To
the extent that this regulation may be
inconsistent with a particular State law,
the provisions of Section 505 of the Act
apply. This can be examined in the
context of the approval of an individual
State program amendment. The
provisions at § 800.21(c)(2) established
the minimum standards of protection
necessary to ensure the regulatory
authority that collateral posted is
adequate.

Another commenter suggested adding
language to proposed § 800.21(¢)(3) to
clarify that land within the permit area
which is offered as collateral could be
mined once all liability for the operation
for which it was serving as security has
been released. The commenter believed
the wording of the proposed rule
prevented land offered as security from

ever being mined. Specifically, the
commenter offered the following
language change for § 800.21(c)(3):

** * *land pledged as security shall not
be mined under any permit while it is
serving as security.”

OSM agrees and has added similar
language to this paragraph to clarify
this, but has used the word “disturbed”
rather than “mined."

Section 800.21{d)

Proposed § 800.21(d) set three
conditions for use of escrow accounts as
collateral bonds, This proposed
paragraph allowed the operator to
supplement a bond with an escrow
account deposited in an account made
payable only to the regulatory authority
or deposited directly with the regulatory
authority. It required interest paid on an
escrow account to be retained in the
escrow account and applied to the bond
value of the account unless, with
regulatory authority approval, the
interest is paid to the operator. Under
the proposal, certificates of deposit
could be substituted for an escrow
account with approval of the regulatory
authority. The proposal has been
adopted with the following changes.

In new § 800.21(d), all references to
“gscrow’ have been changed to read
“cash," to reflect the change in the
definition of collateral at § 800.5.

The provision requiring a cash
account to be deposited in a federally-
owned or equivalently protected
account is added to final § 800.21(d)(1).
New § 800.21(d)(4) is added to protect
the regulatory authority from uninsured
cash atcounts.

A regulatory authority commented
that the provision of § 800.21(d}(2),
which requires paying out interest on
escrow accounts, was an administrative
burden and contrary to some State laws.

Section 800.21(d)(2) does no! require
interest to be paid on cash accounts, but
requires that interest amounts that are
paid will be retained in the account
unless otherwise approved by the
regulatory authority. This provision
offers sufficient regulatory authority
discretion.

Section 800.21(e)

Proposed § 800.21(e) required the
estimated bond value of all collateral
posted be subject to a margin—bond
value to market value ratio—determined
by the regulatory authority. The margin
would reflect legal and liquidation fees,
value depreciation, marketability and
fluctuations affecting the net cash
available to the regulatory authority for
completing reclamation. The proposal
also provided that the bond value of the
collateral be evaluated as part of the

permit renewal and the performance
bond increased or decreased, if
DEcessary.

No comments were received on
proposed § 800.21(e). Editorial changes
have been made for clarification. This
paragraph also retains language similar
to previous § 806.12(i) requiring
evaluation of the bond value st the time
of permit renewal.

Section 800.21{f)

A new § 800.21(f) is added to provide
that persons with an interest in
collateral posted as bond who desire
notification of actions pursuant to the
bond must request such notification at
the time collateral is offered.

Section 800.23 Self-bonding:

In the September 8, 1981 notice,
proposed § 800.23 would heve given the
State regulatory authority the discretion
to establish self-bonding programs and
to set their own criteria. Those criteria
would have had to provide guarantees
equivalent to other bonding methods.

Because the majority of commenters
requested more detailed Federal
guidance for development of self-
bonding in State programs and due to
the concern of surety companies that
loosely administered self-bonding
programs may preclude surely industry
involvement in surface coal mining
reclamation bonds, the self-bonding
section, § 800.23, was reproposed in a
separate rulemaking on August 20, 1982.
(47 FR 36570).

Two commenters noted that surety
representatives testifying on the 1979
MARC bonding petition stated that, if
self-bonding becomes too prevalent
among large firms, the surety agencies
may simply pull out of the mining
business, stranding small companies
altogether. A surety commenter
reiterated these previous remarks of the
surety industry and also pointed out that
the establishment of self-bonding
criteria is a complex process and
without guidance at the Federal level il
will make it very difficult for the States
to meet the purpose of the Act.

A State regulatory authority suggested
that by withholding further guidance in
self-bonding, OSM leaves the States
extremely vulnerable. Another
commenter added what without
minimum self-bonding standards OSM
would be creating a patchwork v,
conflicting State programs, subject to
external pressures.

Another State regulatory authority
liked the flexibility but asked for more
detailed provisions to ensure that
businesses are not allowed to bond
themselves with a mere promise to pay.
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Two commenters noted that without
more detailed self-bonding rules any
State provision interpreting or
controlling the alternative of self-
bonding will be more stringent than the
OSM rule thus making it unavailable to
States forbidden to exceed the Federal
minimum criteria.

The same commenters pointed out
that the phrase “regulatory authority” as
used in Seéction 509 of the Act does not
mean exclusively a State or Federal
program since the provisions of Section
509 are applicable during the interim
program. The commenter said, therefore,
it is entirely rational to assume that
OSM should promulgate minimum
criteria for self-bonding, which has a
great potential for abuse. Two
commenters said the proposed rules
grant the operator the right to bypass
Section 509 of the Act and obviate
OSM's responsibility to promulgate
national self-bonding minimum criteria.

As a result of these comments and
other more specific suggestions, OSM
has reproposed the self-bonding rules in
an effort to maintain flexibility for
development of State programs, while
giving the States more detailed
standards on which to build their
programs.

Therefore, because of the reproposal,
those portions of the self-bonding rules
in § 806.14 which were not suspended
will remain in effect under § 806.14 until
the reproposed self-bonding rules (47 FR
36570) are adopted as final and
designated as § 800.23. Section 806.14
would be deleted at that time.

Section 800.30  Replacement aof bonds,

Section 800.30 provides that the
regulatory authority may allow the
permittee to replace existing bonds with
bonds of equivalent coverage. The
section also requires the regulatory
authority to release the existing bonds
only after the regulatory authority has
approved and accepted the replacement
bond. The section provides that
replacement of a bond does not
constitute release of a bond covered by
§ 800.40. This section contains minor
editorial changes from the proposed
rule. The purpose of this section is to
allow for the substitution of equivalent
bonds without altering the amount of
coverage, so that an operator can
substitute, for example, a cash account
bond for a surety bond. The provision
has been adopted as proposed.

The surety industry asked that the
change they requested for proposed
§ 800.20 be made to proposed § 800.30 to
allow a surety bond to be released
before a replacement bond has been
approved if the existing bond covers
only undisturbed land and a 90-day

notice is given to the regulatory
authority.

OSM is retaining the provision for
regulatory authority approval of
cancellation of a surety bond on
undisturbed lands in § 800.20. Inclusion
of such a provision is not properly part
of § 800.30.

Section 80040 Requirements to release
performance bonds.

Proposed § 800.40 set the information
requirements and procedures for
applying for bond release and set
procedures for the regulatory authority
to process the bond release requests.
The section provides the procedures the
regulatory authority follows in making a
decision to release or not release a
bond—inspections, public hearings, and
notifications. It also sets the
qualifications for release of a bond by
phases. It implements the requirements
of Sections 513 and 519 of the Act.

OSM has made a number of changes
to proposed § 800.40, most of which
were initiated by comments. Provisions
are added regarding more precise
information in advertisements
announcing permits under review for
bond release, citizen involvement in that
review, notification of bond release
proceedings, recordkeeping
requirements at informal conferences,
location of public hearings and a
provision precluding fractionalization of
an increment for bond release. Inclusion
of topsoil replacement activities in
phased release of bonds is clarified, as
well as the use of soil surveys and the
phrase “equivalent management
practices,” The order of proposed
Paragraphs (g) and (h) is reversed.
Additional discussion of these changes
is included with the discussion of
comments below. The phrase “or
deposit" has been eliminated in a
number of places because performance
bonds include deposits.

Section 800.40(a)

Proposed § 800.40(a)(1) provided that
the permittee could file an application
with the regulatory authority for release
of all or part of a performance bond and
that the application may be filed only at
specific times of the year identified in
the reclamation plan, The review
periods set had to allow for proper
evaluation of the reclamation and be
approved by the regulatory authority.

Proposed § 800.40({a)(2) required that
the permittee place an advertisement
which includes the description of the
land, opportunity for comments and
other particulars for release of bond.
The bond release applicant was also
required to write letters to those
persons, agencies, etc,, affected by the

coal mining operations as to the
applicant’s intention to seek release
from the bond.

One commenter found the newspaper
advertisement requirements in proposed
§ 800.40(a)(2) overly detailed and
restrictive,

These requirements are taken from
Section 519(a) of the Act and are
retained in the final rule.

A commenter objected to the
provision in propesed § 800.40(a)(1)
which limited the times when bond
release applications may be filed to only
times or seasons that allows for proper
evaluations of reclamation operations.

Because the regulatory authority is
required to conduct an inspection and
evaluation of reclamation work within a
specified period after the bond release
request, requests should be submitted at
appropriate times in the growing seasan.

Identification of the times and
seasons when evaluation is most
effective assists both the operator and
the public, It gives the operator a chance
to plan for reclamation operations to be
completed during the most effective
evaluation period, and gives the
regulatory authority the authority to set
the most appropriate time to properly
evaluate revegetation success and
thereby assure the proper reclamation of
the land. The provision gives discretion
to the regulatory authority to accept
requests for bond releases at different
times and seasons. Therefore,

§ 800.40(a)(1) is retained from the
proposed rule, The final rule has been
revised, however, to allow the times for
an operator to request bond release to
be established either in the regulatory
program or in the mining and
reclamation plan. This change will give
the regulatory authority the flexibility to
establish such time periods on a
programmatic rather than a case-by-
case basis.

A coal company objected to the
involvement of the public in the final
inspection findings and hearings
required in proposed § 800.40(a)(2). The
commenter felt the better time for public
participation is during the approval of
the reclamation plan.

Another commenter took the opposite
view feeling instead that the early
stages of the bonding process can be
adequately handled by the regulatory
authority and that citizen involvement is
necessary and more useful at bond
release.

Opportunity for public participation at
the time of bond release is specifically
required in Section 519 of the Act.
Therefore, this provision is retained in

§ 800.40(a)(2).
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A commenter pointed out that in
proposed § 800.40(a)(2) an operator
seeking bond release must provide
copies of letters o adjoining property
owners, local governmental bodies, etc.,
to prove his or her compliance with
public participation requirements. The
commenter contends that this provision
does nol require the operator to actually
send the letters, but merely to send
copies of letters which may have been
senl. The commenter syggested the
following change to proposed
§ 800.40(a)(2): “the applicant shall
provide notice in writing to adjoining
property owners and shall provide
copies of such notices to the regulatory
authority * * *."

OSM disagrees with the commenter.
The provision states that the applicant
“shall submit copies of letters which he
orshe has sent * * *.” (emphasis
added). This language clearly requires
that the letters be sent to the
appropriate parties. OSM is adding “or
she" following “which he" for clarity.

The substance of the portion of
§ 800.40({a)(2) regarding notice to
adjoining owners, governments, elc., is
provided for in Section 519(a) of the Act.

Two commenters objected to the
contents of the advertisement for bond
release listed in proposed § 800.40{a)(2),
stating the permittee’s name should also
be included, as well as the permit
number and date of issuance or renewal.
It was the commenters’ contention that
such information is essential in aiding
the public in recognizing the precise
permit in question, and is consistent with
Sections 513 and 519 of the Actin
maximizing citizen participation.

OSM agrees that more precise
identification of the permit in question
would be helpful and has added
requirements to include the permit
number and approval date.

Section 800.40(b)

Proposed § 800.40(b) provided that the
regulatory authority upon receipt of the
bond release request will within 30
days, or as soon as weather conditions
permit, conduct an inspection and
evaluation of the reclamation work
involved. The surface owner, agent or
lessee could accompany the regulatory
authority on the inspection. The
paragraph also required the regulatory
authority to consider the difficulty of
reclaiming any remaining areas, the
presence of any surface or subsurface
waler pollution, the probability of the
future occurrence of water pollution and
estimated cost of its abatement.
Proposed § 800.40(b)(2) required that
after requirements for public hearings
have been met, the regulatory authority
is to notify the permittee, the surety or

other person with an interest in
collateral in writing of its decision to
release or not release the bond.
Proposed § 800.40(b) has been adopted
with certain revisions discussed below.

A regulatory authority commented
that the requirement in proposed
§ 800.40(b)(1) to notify lﬁa surface
owner, agent or lessee of the inspection
was beyond the requirements of Section
519 of the Act and appears to require
solicitation of citizen inspections. The
regulatory authority agreed this
notification may be a desirable practice
but should be left to the discretion of the
regulatory authority.

OSM agrees that this is not an express
requirement of the Act. These persons
specified in § 800.40{b)(1) will be
apprised of the intent to request bond
release through the newspaper
advertisement and the notice other
parties receive. However, there is no
specific notification of when an
inspection will be made. Such persons
are ones having a direct interest in the
lands and are not the general public,
Therefore, the language is retained. A
sentence has been added to
§ 800.40(b)(1) to allow any person, with
an interest in the bond release, access to
the areas subject to bond release at the
discretion of the regulatory authority.
The permittee cannot prevent surface
owner access to the area in question.
This new provision parallels that under
Section 513 of the Act pursuant to the
informal conference on permit
applications. As written, no right of
citizen access is presumed; but the
procedure is set forth to assist citizens
in supporting their possible contention
of reclamation inadequacy.

A regulatory authority objected to the
requirement in proposed § 800.40{b)(2)
to advise “'a person with collateral
interest™ of the decision on the release
of the bond because the regulatory
authority might not know all parties
with an interest and the list might be
extensive.

OSM agrees with this comment and
has included a provision requiring
notification to only those persons
specifically requesting such notice when
posting the collateral. A person posting
collateral may want such a stipulation,
especially when relying on release of the
collateral at a predetermined time. In
addition to the change in § 800.40, OSM
has added a new § 800.21(f) requiring
that persons who contribute collateral to
an applicant's bond and wish to be
notified of bond release proceedings and
decisions, must request, in writing at the
time they are posting the collateral, to
be so notified.

OSM has also included a provision
requiring a regulatory authority to notify

persons who either filed objections in
writing or who were a party to the
hearing proceedings, if any, of its
decision to release or not to release all
or part of the performance bond.

Saction 800.40(c)

Final § 800.40{c) allows the regulatory
authority to release the bond in whole or
in part if it is satisfied the reclamation
or phase of reclamation had been
accomplished as required by the Act.
The paragraph also sets conditions for
bond release after successful completion
of each of three phases of reclamation.
This paragraph implements Section
519(c) of the Act,

A State regulatory authority suggested
the addition of a statement to § 800.40(c)
which would require bond releases be
considered only for entire increment
areas, precluding any fractional release
of an increment. To alilow bond releases
on fractions of increments, the
regulatory authority said, would
necessitate surveys to determine the
extent of the disturbed acreage.

OSM agrees that, at @ minimum,
release should only be considered for a
phase or phases of reclamation on an
entire incremental area, OSM has added
language at § 800.40(c) to reflect this.

A commenter suggested groposed
§ 800.40(c) be clarified to show that the
regulatory authority has the authority to
release bonds on both the entire permit
area and on increments, The commenter
suggested that the phrase “the bond pr
deposit for the entire permit area or
incremental area" replace the proposed
phrase “said bond or deposit” in
proposed § 800.40(c).

The commenter also felt the above
change should be carried through to
proposed § 800.40(c)(1). Proposed
§ 800.40(c)(1) allowed release of 60
percent of the bond on the applicable
permit aréa after completion of Phase |
reclamation, that is, after the operator
completes the backfilling, regrading and
drainage control for the bonded area.
The commenter suggested the word
“permit” be deleted from the phrase
"applicable permit area” in
§ 800.40(c)(1). OSM agrees with this
commenter and has incorporated the
suggested changes into the final rule.

A State regulatory authority indicated
that in the proposed rule preamble, 46
FR 45089, OSM incorrectly referred to
the Act as specifically “excluding
topsoil replacement” from Phase I bond
release and incorrectly carried this
interpretation to its proposed
§ 800.40(c)(1). Prior to this proposal,
OSM had included topsoil in Phase |
reclamation work, but reconsidered its
inclusion because commenters noted
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that topsoil replacement is seasonal and
may require different equipment than
that psed in the overburden replacement
process.

However, the regulatory authority felt
Phase I reclamation under the Act is
meant to “define that portion of total
reclamation that entails the bulk of the
expense involved in reclaiming a
minesite.” The regulatory authority said
that when thts major portion of
reclamation is completed, the Act then
allows the regulatory authority to
release 60 percent of the bond.

Another commenter agreed with the
regulatory authority's belief that topsoil
replacement could be an integral part of
the backfilling and grading operation
and, most importantly, because topsoil
replacement is a major expense it
should be considered as Phase |
reclamation. '

It was the regulatory authority’'s
opinion that OSM should not define
Phase I reclamation except to state that
it must include backfilling and regrading
(including replacement of topsoil if the
regulatory so chooses), drainage control
and any other items specified by the
regulatory authority.

OSM agrees and wishes to clarify its
Interpretation of Section 519(c) of the
Act regrading topsoil replacement noted
in the proposed rule preamble. OSM did
not intend to state that the Act excludes
topsoil replacement from Phase I, but
meant to say that the Act did not
necessarily include topsoil replacement
in Phase I operations. OSM has
attempted to revise the rules on phase
release of bonds to more closely reflect
the wording of the Act. OSM has
inserted in § 800,40(c)(1) the phrase
“regarding (which may include
replacement of topsoil)" to further
clarify that the regulatory authority has
discretion to include or not include
topsoil replacement in Phase |
reclamation.

Proposed § 800.40{c)(2) provided that
after successful completion of Phase II
reclamation the regulatory authority
may release part of the bond. but must
retain sufficient funds in case a third
party is to reestablish revegetation and
to cover the 5- to 10-year revegetation
liability period. The proposed paragraph
required that no part of the bond be
released if the applicable lands are
contributing suspended solids to
streamflow or runoff in excess of
requirements of § 816.49, and if soil
productivity for prime farmlands has not
been returned to equivalent levels of
vield as nonmined lands. Proposed
§ 800.40(c)(2) also required that where a
silt dam is to be permanent, part of the
band may be released only if provisions

for sound future maintenance have been
made with the regulatory authority.

A commenter believed that additional
guidance is necessary in proposed
§ 800.40(c)(2) to estimate the percent of
total bond which would be required to
cover only Phases I and IL. Not knowing
the specific percentage that the bond
may be reduced after Phase II could
create problems at the time the Phase |
and Il bonds are first being considered.

Another commenter supported the
provision in § 800.40(c)(2) giving States
flexibility in establishing bond release
percentages after Phase Il reclamation
because it allows the States to set strong
economic incentives for the operator to
complete reclamation properly and on
schedule.

A commenter opposed the elimination
in proposed § 800.40(c)(2) of the 25
percent limit on Phase Il bond release.
The proposed rule required that enough
of the bond be retained to cover the cost
of a third party reestablishing the
vegelation and for the 5 or 10 year
liability period. The commenter felt that
15 percent is the minimum bond that
should be retained after Phase Il and
noted that the Mining Task Force of the
National Coel Policy Project also
supported this opinion. {Pages 5-6 of
June 15, 1979 report.)

Land reclamation costs vary greatly
not only from different regions of the
country but even within the same mining
operation. The establishment of the 25
percent Phase Il maximum bond release
amount was arbitrary. Its elimination
ties the setting of the remaining bond
amount to the actual projected
remaining reclamation costs involved.
Thus, in some instances, the amount
retained after Phase Il release could
exceed 15 percent, For the final rule, the
amount that may be released after
Phase Il focuses on the cost to the
regulatory authority of reestablishing
vegetation. That is the precise
requirement of Section 519(¢)(2) of the
Act, Under this final rule the regulatory
authority will have the discretion to
determine the actual cost of the
reclamation work that may need to be
done should a failure occur,

A commenter indicated that the
reference in proposed § 800.40(c)(2) to
suspended solids should refer to § 816.42
on water quality standards and effluent
limitations, rather than § 818.49, which
deals with permanent and temporary
impoundments.

In new § 800.40(c)(2) OSM has
changed the references to specific
sections lo reference the Act and 30 CFR
Chapter VIL Subchapter K, in order to
avoid confusion that may be caused by
rule changes to that Subchapter.

A commenter was concerned because
proposed § 800.40(c)(2) did not
specifically state that the standards for
successful revegetation must be met
prior to bond release. The commenter
stated the provision contained
standards for only sediment loads and
prime farmland and that additional
success standards must be added to
cover the massive amount of mined land
in the West which is rangeland or
federally-owned.

Section 800.40(c)(2) is taken directly
from the Act, Section 519(c){2). The
paragraph does require that the
regulatory authority retain an amount
sufficient to reestablish revegetation
when “determining the amount to be
released after successful revegetation
has been established.” (Emphasis
added.) Standards for success are
established in the permit.

A commenter felt that because the
phrase "under equivalent management
practices” was not included in the
provision for bond release on prime
farmlands in proposed § 800.40(c)(2) the
rule is in conflict with the Act. The
phrase "under equivalent management
practices™ has been added in the final
§ 800.40(c)(2). .

A State regulatory authority was also
concerned that it was OSM's intention
to limit proof of productivity to
information contained in soil surveys
and that such a position by OSM would
have serious consequences in its State,
The regulatory authority felt that
§ 800.40(c){2) is too ambiguous and
allows the reader to believe that soil
productivity can only be determined
through a soil survey. The authority
suggested the following language change
** * * until soil productivity from prime
farmland has returned to equivalent
levels of yield as non-mined land of the
same soil type in the surrounding area
under equivalent management practices.
Soil types are to be determined from soil
surveys pursuant to section 507(b)(16) of
the Act.”

The language in question is taken
directly from the Act, Section 519(c)(2).
Therefore, OSM has retained the
language as proposed. However, the
final rule has also been revised to refer
to the standards in 30 CFR Part 823
which includes requirements for
determining productivity levels on prime
farmlands.

A regulatory authority objected to the
provision in proposed § 800.40(c)(2) for
“sound future maintenance” of silt dams
to be made permanent contending that it
appears to conflict with section 519(c) of
the Act, which authorizes bond release
once reclamation has been
accomplished. The regulatory authority
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felt that if the pond [silt dam] or any
other facility is part of the approved
postmining land use and meets the
standards of the Acl, there is no
authority or any need for a requirement
regarding future maintenance.

Section 800.40(c)(2) repeats verbatim
the provision of section 519(c)(2) of the
Act excepl that a citation to Subchapter
K is made instead of section 515(b)(8) of
the Act. While a rule need not always
repeat requirements of the Act, deletion
of the provision as the regulatory
authority urges would not change the
Act's requirements for “sound future
maintenance” of permanent silt dams.
Therefore, the rule is nol revised as
suggested.

A commenter requested an additional
requirement in § 800.40{c){2) to provide
that the amount retained be sufficient to
also cover the reclamation of the land if
the proposed postmining land use does
not ocour.

If the proposed postmining land use
does nol occur, the operator is required
to establish proper vegetalion and
otherwise reclaim the mined land to its
original or higher use. In reviewing an
operator permit application and in
assessing the bond amounts required to
complete the reclamation plan contained
therein, the regulatory authority must
¢onsider that in the event a postmining
land use described in the reclamation
plan is not achieved, an alternate plan
for reclamation is necessary. Bond
amounts required should reflect this
possibility.

Section 800.40(c)(3) i

Final § 800.40(c)(3) allows for bond
release at completion of Phase Il after
successfully completing all surface coal
mining and reclamation activities, but
no! before the expiration of the 5 or 10
year liability period specified in
§ 816,118 and § 817.116. The paragraph
also requires that no bond be fully
released until all reclamation
requirements of the Act and the permit
are met,

A commenter indicated that proposed
§ 800.40(c)(3) may conflict with
provisions of proposed § 800.13(a) by
preventing complete release of the final
portion of a bond until the entire
reclamation plan has been completed.

Another commenter also spotted the
confusion between the two provisions
and suggested the following change be
made to proposed § 800.40{c)(3): "* * *
that no bond shall be fully released until
all reclamation requirements of the Act
and the permit are fully met for the area
for which the bond was posted.”

The wording for § 800.40{c)(3) comes
from section 519(c)(3) of the Act. As
stated above with respect to a bonding

of separate increments, OSM interprets
this provision to allow release of the
final portion of a bond posted on an
increment if the regulatory authority
determines that all requirements of the
Act and the permit have been fully met
for the increment. As described earlier,
the period of liability described in

§ 800.13(a) has been modified to reflect
the requirements of Section 519(c) of the
Acl.

Section 800.40(d)

Proposed § 800.40{d) required that if
the regulatory authority disapproves the
bond or portion of the bond for release
the regulatory authority shall notify the
permittee in writing, stating the reasons
for the disapproval and corrective action
that can be taken.

A commenter believed that the
provision in proposed § 800.40(d) for
persons to be notified of bond release
was not consistent with the notification
provision in § 800.40(b)(2), which
requires the permittee, the surety or
other persons with an interest in the
collateral be notified.

OSM has corrected this inconsistency
by adding to § 800.40{d) the requirement
to notify the surety or other person
interested in the collateral if they have
requested notification. OSM has also
required that persons with an interest in
collateral who want notification of bond
release must request such & notice in
writing with the posting of collateral.
(See § 800.21(f).) Section 800.40{d) is
derived from Section 519(d) of the Act.

Section 800.40(e)

Section 800.40{¢) requires that the
regulatory authority notify the
appropriate municipalities when a bond
-or part of a bond is to be released for

- surface coal mining operations within

those municipalities. This notification is
to be by certified mail at least 30 days
prior to release of the bond.

No comments were received on
proposed § 800.40(e) and the provisions
will become final as proposed. This
provision is taken directly from Section
519{e) of the Act.

Section 800.40(f)

Proposed § 800.40(f) allowed written
objections to the release of a bond and
requests for a public hearing to be filed
with the regulatory authority by any
person with & valid legal interest which
may be adversely affected by the
release, or any responsible officer of a
Federal, State or local government
agency which has jurisdiction by law,
special expertise with respect to the
environmental, social or economic
impacts of the operalion, or is
authorized to develop or enforce

environmental standards. The
objections must be filed within 30 days
after the final publication of the bond
release notice. Should a public hearing
be requested. the regulatory authority
shall within 30 days after the request
inform all interested parties as to the
time and place of the hearing. The public
hearing is to be held in the locality of
the surface coal mining operation
involved or at the State capital, at the
option of the objector. The regulatory
authority shall also advertise the time
and place of the hearing in a newspaper
of general circulation. Changes were
made from the proposed paragraph to
delete redundant | age and to clarify
requirements. Also, the option for the
objector to have the hearing held at the
location of the regulatory authority, is
added.

A commenter objected to the
provisions of proposed § 800.40(f)
because the regulatory authority was
not required to forward comments from
persons objecting to bond release to the
permittee for review and response.
Inclusion of such provision is
unnecessary. Such comments would be
open to the operator to review and
respond to if he desires. It may not be
necessary to forward copies of
comments to the permittee in each
instance. If after reviewing the
comments, the regulatory authority
decides not to release the bond, the
permittee will be notified of the actions

uired to correct any problems and
will be afforded an opportunity for a
hearing as provided for under Section
Sllstd) of the Act and § 800.40(d) of these
rules.

A State regulatory authority took
issue with the provision in proposed
§ 800.40(f) that allows for the bond
release public hearing to be located at
the State capital at the oplion of the
objector, The authority suggested an
amendment to allow for the hearing to
be held at the regulatory authority’s
office at the option of the regulatory
authority.

An industry commenter also objected
to the hearing being held at the State
capital because it would impose a
burden on the permittee and would
“effectively exclude” local citizen
participation due to distance and travel
costs. The commenter suggested that the
burden of travel be placed on the
hearing requestor.

Another regulatory authority wanted
all public hearings to be held at the
State capital with the objector's consent.

OSM based proposed § 800.40(f) on
Section 519(f) of the Act, which requires
a hearing in the locality of the land to be
released from bond and offers the option
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of the State capital to objectors. It is not
clear whether the drafters of the Act
envisioned that all regulatory authorities
would be located in their State capitals.
Many, in fact, are located there.
However, for those cases where the
State capital is not near either the
locality or the offices of the regulatory
asuthority, OSM has inserted an
additional option with the phrase “at the
office of the regulatory authority.” But,
since the Act epecifically offers the
discretion of choosing the State capital
to the objector, no other change relating
to this provision has been made to

§ 600.40(1).

A State regulatory authority asked for
clarification of the phrase “Any person
with a vaild legal interest which might
be affected by release of the
bond * * *"in the first part of
§ 800.40(f). The regulatory authority
wanted to know who has the authority
to make the judgment whether a person
has a valid legal interest affected by the
release of the bond.

The term “person” is defined in
Section 701{19) of the Acl as “an
individual, partnership, association,
society, joinl stock company, firm,
company, corporation, or other business
organization.” The term “person with a
valid legal interest™ is defined in 30 CFR
700.5. The regulatory authority has the
responsibility to make the determination
on whether a person has such an
interest. :

Section § 800.40(f) quotes the
provisions of Section 519(f) of the Act in
regard to this provision.

A commenter suggested that the
language of proposed § 800.40(f) be
revised 10 specify what was required
within the 30-day period following the
receipt of a request for public hearing.

As proposed, it appeared that the
public notice of hearing as well as the
hearing itself was required within the
same 30-day period.

Neither the previous rule nor the
proposed revision specified the time
period in which notice must be given of
a planned hearing. The commenter is
correct in assuming that public notice of
hearings as well as the hearing are
required within the same 30-day period.
Section 519(f) of the Act requires that
the hearing be held within that period.
O5M will not add provision for a time
period within which the hearing date
must be announced, but believes this is
better left to the discretion of the
regulatory authority.

Proposed § 800.40(g) [Final § 800.40(h)]

Proposed § 800.40(g) provided that the
regulatory authority may hold an
informal conference as provided in
Section 513 of the Act to resolve writlen

objections to a bond release. Proposed
paragraph (g) has been redesignated as
paragraph (h) in the final rule and
proposed paragraph (h) has been
redesignated as final paragraph {g). This
is done to keep related provisions
together.

A commenter objected to proposed
§ 800.40{g) because it did not have a
provision whereby persons who
participated in an informal conference
may be advised as to its outcome. The
commenter noled that Section 514(a) of
the Act specifically requires that after
an informal conference the regulatory
authority shall furnish to all parties of
the proceedings & written finding of the
regulatory authority and the reasons for
said finding.

A provision has been added to the
rule to require a finding of the regulatory
authority based on the informal
conference and the reason for such
finding to be furnished to parties who
participate in the conference. Section
513(b) of the Act also requires a record
be made of the informal conference,
unless waived by all parties, and made
available to those parties. OSM has
added a sentence in final § 800.40(h) to
emphasize this requirement.

Proposed §800.40(h) (Final § 800.40(g))

Final § 800.40(g), proposed as
§ 800.40(h), allows that for the purposes
of a hearing on bond release the
regulatory authority shall have the
authority to administer oaths, subpoena
witnesses or printed materials and take
evidence including but not limited to
inspections of the land affected. A
verbatim record of each public hearing
shall be made and a transcript made
available,

A commenter suggested that proposed
§ 800.40(h) should be tied more directly
to § 800.40(f) since the provisions apply
to hearings and not to informal
conferences of the preceding paragraph,
§ 800.40(g). OSM agrees with this
comment and has switched the position
of the two paragraphs as described
above. A reference to § 800.40(f) on
public hearings has been included in
final § 800.40(g) implements Section
519(h) of the Act.

Section 800.50 Forfeiture of bonds.

Proposed § 800.50 required that the
regulatory authority cause forfeiture
when conditions of the reclamation
plan, the permit or the bond are not met.
This section allowed the regulatory
authority to withhold forfeiture
proceedings if a third party or surety
company agrees to complete
reclamation. It.also set the procedures
for forfeiture and the restrictions in
using the funds obtained in forfeiture.

The provisions of § 800.50 have been
rearranged for clarity,

Section 800.50(a)

Proposed § 800.50{a) required the
regulatory authority to take action to
forfeit all or part of a bond for any
permit area or increment if reclamation
operations are not conducted according
to the reclamation plan or the permit, or
the operator defaults on conditions of
the bond. Final § 800.50{a) also includes
operator refusal or inability to reclaim
an unabated violation as cause for
forfeiture. The reclamation plan is not
mentioned in final § 800.50(a) because it
is incorporated in the permit.

Final § 800.50(a)(1), which was
proposed as § 800.50(b). sets the
procedures the regulatory authority must
follow in the event it must cause
forfeiture of a bond. Section 800.50{a)(1)
requires the regulatory authority to
notify the permittee and the surety by
certified mail of the determination to
cause forfeiture of all or part of the bond
including the reasons for such
determination and amount to be
forfeited. Final § 800.50{a)(2), which was
proposed as § 800.50(b){2), requires that
the permitiee and surety be advised
under what conditions the forfeiture
may be avoided.

A commenter objected to proposed
§ 6800.50(a), which made bond forfeitures
mandatory rather than discretionary.
The commenter said Section 509 of the
Act does not provide for a bond to be
automatically subject to forfeiture. The
commenter suggested the following
language change to provide the operator
a chance to correct any conditions
alleged by the regulatary authority to
constitute a default without triggering a
bond forfeiture proceeding: “The
regulatory authority shall take action to
notify the operator of its intention to
forfeit all or part of a bond for any
permit area or an increment of a permil
area for unabated violations or
conditions of the reclamation plan, or
terms of the permit * * *.*

Mandatory language in this rule has
been retained so that when forfeiture
action is necessary it is enforceable. The
grounds for mandatory forfeiture are
similar to those in previous § 808.13(a).

The surety industry asked that OSM
clarify how phase bonds are handled in
forfeiture under § 800.50(a).

Forfeiture under phase bonds will not
differ greatly from other forfeiture
proceedings. Forfeiture of bond for an
area or ingrement that has not had any
bond release will require forfeiture on
Phase I bond as well as the bond for
Phases Il and Il in ordet to provide
sufficient funds for complete
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reclamation. Forfeiture of phase bonds
after partial release will involve
forfeiture of the total of the phase bonds
remaining for the area or increment for
which forfeiture is necessary. Any
excess funds remaining after
reclamation will be distributed to the
parties from whom they were collected,
as determined by the regulatory
authority, or as previously agreed to by
the parties.

Two commenters objected to the
proposed elimination of specific
mandatory and discretionary forfeiture
provisions of previous §§ 808.13 (a) and
(b). The commenters felt that an
operator who is complying with the
rules in correcting violations and
conducting reclamation as specified in
the permit should not be threatened by
forfeiture. Only the operator who cannot
continue to comply, refuses to reclaim,
or defaults on the conditions of the bond
should be subject to forfeiture action.

The commenters also noted that
previous § 800.13(b) set out situations
where informal adjustment of the
economic situation short of bond
forfeiture is possible. The commenters
felt that failure to set our criteria for
forfeiture as was done in the previous
rules hampers regulatory flexibility and
aids neither industry nor the public.

Another commenter, also concerned
with the elimination of the criteria of
§ 808.13, asked for clarification as to
whether OSM meant to deny the
regulatory authority the right to forfeit
bonds if the permittee has been
adjudicated bankrupt, become insolvent,
subject to attachments and liens on
equipment and collateral or the
permittee cannot demonstrate the ability
to continue to operate,

In considering actions in which
forfeiture is required, OSM has included
refusal or inability to conduct
reclamation of unabated violations,
failure to fulfill the terms of the permit
and default on the conditions of the
bond. Other factors may apply to the
need for forfeiture, but these three are
the major grounds for forfeiture action.
Whether a specific set of facts will lead
to forfeiture depends upon whether the
permit terms are met and bond
conditions are satisfied. The factors
mentioned by the commenter may be
considered within that context, General
terms and conditions of bonds are set
forth in § 800.16 and another specific
forfeiture condition is contained in
§ 800.17(c). Other specific instances
when forfeiture may be initiated may be
added by States in their programs.

Compliance, even after the initial
notice of forfeiture, is preferable to
forfeiture. The final rules have been
amended to add conditions under which

forfeiture may be avoided. Section
800.50{a)(2)(i) provides for withholding
forfeiture if the permittee or a third
party agrees to perform reclamation
operations under a compliance schedule
which meets the permit conditions. Final
§ 800.50(a)(2)(ii) allows the surety to
complete the reclamation plan or the
relevant portion of the reclamation plan,
if the surety demonstrates an ability to
complete such reclamation. These two
means of avoiding forfeiture were taken
from previous § 808.11(b) and provide
discretion to the regulatory authority
about which the commenters were
concerned. These had been proposed as
§ 800.50(a) (1) and (2).

A State regulatory authority
questioned whether in accepting a
permittee's obligation for reclamation
after forfeiture, the State or the surety
assumes the obligation for phase
releases, water quality control, National

Pollution Discharge Elimination System °

(NPDES) monitoring, and revegetation.
All plans and specifications found in
the permit must be met in contracting for

completion of reclamation. However,
neither the regulatory authority nor the
contractor assumes the liability of the
permittee. ;

A regulatory authority requested the
phrase “except for partial releases
authorized under 30 CFR 800,40 * * *"
be amended in proposed § 800.50(a)(2)
to make partial release discretionary
because it had no intention of making
partial releases once bond forfeiture
was initiated. The regulatory authority
suggested the following language; “* * *
except that the regulatory authority may
approve partial releases under 30 CFR
800.40 * * *." OSM recognizes that
there could have been a potential
problem in § 800.50(a)(2)(ii) and has
inserted a provision clearly giving the
regulatory authority discretion in
authorizing partial releases of bond.

A regulatory authority objected to the
notification requirements in proposed
§ 800.50{b)(1) (final § 800.50{a)(1)) on the
grounds that the permittee would have
already received notice of the forfeiture
by way of a notice of violation. The
regulatory authority also objected to the
requirement in proposed § 800.50(b)(2)
that it also advise the permittee and the
surety of a right of appeal, reasoning
that it was not the position of the
regulatory authority to advise these
parties of their legal rights to appeal.

Ordinarily the permittee will be on
notice with respect to his or her failure
to reclaim prior to forfeiture. However,
bond forfeiture is a separate action by
the regulatory authority for which
separate notice is required. Whereas the
permittee would have likely received
previous notices, a surety will probably

not receive notice until forfeiture is to be
taken. A surety in such an instance must
be apprised of the pending forfeiture
and due process requirements which
dictate that the permittee receive notice
of the action as well.

OSM agrees with the commenter on
proposed § 800.50(b)(2) that the
requirement of notification of rights of
appeal should not be included as a
regulatory authority responsibility. The
regulatory authority should notify the
permittee and surety, if any, that there is
an opportunity for an administrative
appeal to be taken, but recognizes that
affected parties should be presumed 1o
be aware of their rights,

Section 800.50(b)

Final § 800.50(b)(1), proposed as
§ 800.50(b)(3), requires a regulatory
authority to proceed to collect the
forfeited amount if actions to avoid
forfeiture have not been taken, or if
appeal rights are not exercised within a
time established by the regulatory
authority or are unsuccessful. Final
§ 800.50(b)(2), proposed § 80.50(d),
requires the use of collected funds for
reclamation.

The surety industry objected to the
lack of guidelines in proposed
§ 800.50(b)(1) for the regulatory
authority in determining how much of
the bond needs to be forfeited. The
commenter asked that the amount of the
forfeited bond be based on the
estimated cos! to complete reclamation.
The surety industry cited a decision in
an Ohio State Count (/n re: Travellers
Indemnity Company vs. Charles Call,
No. 80-CV-07-4107, Franklin County
Court of Common Pleas, Nov. 25, 1880)
in which it was held that the surety was
entitled to an estimate of the cost to
complete the reclamation upon which
the amount of bond to be forfeited
would be based.

The manner in which the regulatory
authority arrives at the amount to be
forfeited is best left to its discretion. The
amount proposed has to be reasonable
and cannot be arbitrary or capricious.
To require that the regulatory authority
provide an estimale of the amount
would be premature because the costs
may not be known in advance.
Furthermore, the entire bond has to be
available for the necessary reclamation
Conditioning its availability upon the
accuracy of a cost estimate runs counter
to congressional intent that the bond
will assure that reclamation will be
accomplished. In addition, final
§ 800.50(d)(2) requires the return of
funds unused in the reclamation effort
Therefore, the comment is not accepted.
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Two commenters felt that in proposed
§ 800.50(b)(1) the regulatory authority
should determine the amount of bond
that is to be forfeited based on “total”
contracting costs—administrative as
well as operational.

The regulatory authority may
determine the amount o be forfeited
based on the total costs it will incur in
either using State employees to do the
reclamation work or contracting with an
outside party. In either case, the State
could include its administrative and
other costs routinely allowed under cost
accounting principles. However, should
the amount forfeited be greater than the
actual costs, the excess must be
remitted to the surety or permittee.

§800.50 (¢} and (d)

Proposed § 800.50(c) provided that
upon default the regulatory authority
may forfeit any and all bonds to
complete the reclamation operations for
which the bonds were posted. This has
been adopted with one addition.

Proposed § 800.50{d) required the
regulatory authority to use the forfeited
funds to contract for completion of the
reclamation plan on the permit area or
increment to which the bond coverage
applies. This has been adopted in
§ 800.50(b)(2}, as noted above,

Final § 800.50(d)(1) re izes the
operator's continuing liability for
reclamation costs if the bond amount is
insufficient and it authorizes
reclamation to be conducted prior to
collection of additonal funds from the
operator.

Several commenters found § 800.50 (c)
end (d) too restrictive in allowing
forfeited funds to be used only for
reclamation operations for which the
bond applies. This prohibits the use of
forfeited funds to cover reclamation
costs of another increment or for other
situations not included in the
reclamation plan. The commenters said
the proposal derogates from the meaning
of the Act which states that the bond is
conditional upon faithful performance of
4!l requirements of the Act and the
permit. They said the proposal was
“entirely inconsistent with the goal of
successful reclamation of the entire
permit area."

The commenters were concerned that
under proposed § 800.50 (c) and (d) that
situations will arise where the bond has
been released on a given increment and
no funds are available to perform
reclamation occasioned by an
emergency or cumulative impact
appearing after that phase or increment
is finished and bond released.

One commenter further noted that the
only time there would be problems in
extending incremental bond coverage to

the entire permit area is when different
sureties-bond different increments and
when different bonding methods are
used on different increments. The
commenter felt these two problems
could be specifically deait with allowing
for coverage of the entire permit area.

These comments are addressed in the
earlier discussion on incremental and
phase bonds. As noted there, although
the bonds for separate increments may
be limited to the discrete increments, in
order to comply with Section 519(c)(3) of
the Act, the bond on an increment may
not be fully released until the
reclamation plan, including extended
liability, is fully completed for the
increment for which the bond is posted.

One commenter felt the existence of
phase bonds in forfeiture proceedings
should be recognized in proposed
§ 800.50(d). The commenter
recommended the following word
change " * * * contract for completion
of the reclamation plan * * * on the
permit area, incremental acreage or
bonded phase on which * * * "

The commenter's recommendation is
accepted and a phrase added to
recognize separate bonding of phases in
final § 800.50(b)(2).

Several commenters disagreed with
OSM's response in the proposed rule, 46
FR 45091, to the decision of the district
court. (/n re: Permanent Surface Mining
Regulation Litigation, 14 Envir. Rep.
Cas. 1100-1101, February 28, 1980). The
district court remanded OSM's rule for
not having a provision for returning
unused portions of a forfeited bond.

OSM proposed in § 800.50 to allow the
regulatory authority to determine
amounts to be forfeited, and omitted a
provision requiring unused portions to
be returned. In response to the comment
and the district court decision, OSM is
adding the following provision to final
§ 800.50(d)(2): “In the event the smount
of performance bond forfeited is more
than the amount necessary to complete
reclamation operations, the unused
funds shall be returned by the regulatory
authority to the party from whom they
were collected."

One of the commenters was further
confused by OSM's statement at 46 FR
45091, in explaining that funds not used
to contract for reclamation would be
refunded. OSM stated, “However, this
rationale may not apply if bond
forfeiture renders a penal sum rather
than a performance guarantee.” The
commenter wanted to know if this
statement meant that unused funds will
not be refunded if bond forfeiture is a
penalty action. The commenter felt
penalty assessment and collection
processes are separate and distinct from
bond forfeiture actions and questioned

the power of the regulatory authority to
keep unused bond money and call it a
penalty.

A surety commenter also noted OSM's
preamble statement and wanted to
ensure that no misconception arose
regarding the term “penal sum" when
used in performance bond forms. The
commenter explained as follows:

[In] the explanatory comments with regard
to this section which sppeared on 46 FR
45001 there seems to be some confusion with
respect 1o the lerms “penal sum™ and
“performance guarantee.” In the surely
industry, the term “penal sum" when used in
conjunction with the amount of band is not
meant to convey thal the entire bond can be
construed 1o be a penalty. Most bonds use
the term “penal sum” and they are galy
“penalty” bonds when the provisions of the
bonds specifically provide this. Surface
mining bonds in mos! instances are
considered to be bonds that guarantee
performance of the reclamation work
required by the permit. They are damage
bonds and respond by gusranteeing to pay
the cos! of the necessary reclamation work
up to the bond penalty even if they use the
term “penal sum.”

In order to clarify the matter, OSM
views a reclamation bond as one
guaranteeing the performance of
reclamation work. Therefore, it is not a
penal bond. Upon forfeiture only the
amount necessary to complete the
reclamation work can be used by the
regulatory authority. Use of the term _
“penal sum" has no bearing on the
amount of the bond which the regulatory
authority may retain. OSM concurs in
the view expressed by the surety
commenter.

A State regulatory authority requested
an amendment of proposed § 800.50({d)
regarding the provision requiring
forfeited funds be used only within the
permit area to which they apply. The
State said it intends to include the
administrative costs of securing a
reclamation contract as part of the
initial bond amount. Therefore, they
argued the regulatory authority should
have the option of allocating forfeited
funds not needed for reclamation to a
general fund for administrative costs
associated with contracting for
reclamation. Only the administrative
portion of the bond would be allocated
to the fund. The State felt this general
fund for handling contract costs would
best suit their practice of seeking a bid
for several permit areas in the same
general region al the same time.

A State may establish a certain
percentage of any contract for its
administrative costs, but such a practice
has to have a sound accounting basis,
including distribution of costs, to avoid
retaining more of the forfeited funds
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than the costs involved. Should the costs
of reclamation. including properly
allowable and allocable costs, be less
than the amount of the forfeited bond,
the excess must be returned to the
surety or operator.

A State regulatory authority requested
an addition of a new paragraph (e) to
§ 800.50 to clearly establish that the
operator's liability is not-limited to the
amount of the performance bond and is
not necessarily satisfied by that bond's
forfeiture. The regulatory authority felt
the performance bond requirement was
not meant to supplant the operator's
underlying obligation to reclaim all the
land disturbed under his permit. The
following language was suggested:

In the event the forfeited bond is
inaufficient to pay for the full cost of
reclamation, the operator shall be liable for
remaining costs. The regulatory authority
ma{ complete, or authorize to be completed.
roclamation of the bonded parcel and may
recover from the operator all costs of
reclamation in excess of the forfeited bond.

The operator does have the underlying
obligation to fully reclaim disturbed
lands. A regulatory authority, in having
reclamation performed on which the
operator has defaulted in his obligation,
may incur costs in excess of the
forfeited amount. To make clear that the
regulatory authority may recover that
excess amount from the operator, the
suggested addition is made to § 800.50 in
paragraph (d)(1).

Section 800.60 Terms and conditions
for liability insurance.

Proposed § 800,60 implements the
requirements of Section 507(f} of the Act
that each permittee have liability
insurance providing coverage for
personal injury and property damage.
This section sets the minimum coverage
required, the duration of the policy,
notification procedures and provides for
an exception when the operator meets
the requirements of State self-insurance
provisions.

Section 800.60{a)

Final § 800.60(a) provides that the
regulatory authority must require the
applicant to submit with the permit
application a certificate issued by an
insurance company authorized to do
business in the United States certifying
that the applicant has a public liability
insurance policy in force for the surface
coal mining and reclamation operations
for which the permit is sought. The
certificate shall provide for personal
injury and property damage protection
in an amount adequate to compensate
any persons injured or property
damaged as a result of the surface coal
mining and reclamation operations and

who are entitled to compensation under
State law. Minimum coverage for bodily
injury and property damage shall be
$300,000 for each occurrence and
$500,000 aggregate.

A commenter objected to the
minimum dollar amounts specified in
proposed § 800.60(a) and states that
OSM has given no justification for
setting them, The commenter noted it is
a common and preferred practice by -
coal companies to insure all their
operation locations under one policy
rather than allocating specific minimum
amounts to each location as required in
§ 800.60(a). The commenter said the
operator may carry liability insurance
that is "adequate to compensate any
persons damaged * * * and entitled to
compensation” as required by Section
507(f) of the Act, but would not comply
with the individual minimum
requirements of § 800.60{a). The
commenter felt that, in light of Section
101(f) of the Act, the State regulatory
authority should be given the discretion
to decide what type of coverage is
“adequate.”

Section 800.60{a) does not prohibit the
type of policy which the commenter
states is commonly purchased by
companies having more than one
operation. One policy could cover
multiple operations. However, Section
507(f) requires that the policy be written
"in an amount adequate to compensate
any person damaged * * *." Thus, it is
appropriate to provide for minimum
amounts of liability coverage. See also
the discussion in connection with the
original rule, § 806.14, at 44 FR 15119,

A commenter requested that the
sentence in proposed § 800.60(a) that
begins “The certificate shall
provide * * *" be rewritten and
clarified. The commenter notes that a
certificate cannot “compensate property
damaged" as the phrase “shall provide
for" implies. The commenter also felt the
phrase “to all persons” is not needed.

OSM agrees with this comment and
has revised § 800.60(a) for clarity but no
substantive changes have been made.
The proposed term "all persons” has
been changed to “any persons” to
parallel the statutory language.

Section 800.60(b)

Final § 800.60(b) requires that the
policy be maintained in full force during
the life of the permit or any renewal,
including completion of all reclamation
operations. This paragraph is adopted as
proposed, with one revision discussed
below.

A State regulatory authority was
concerned that § 800.80(b) requires that
the policy need only remain in effect
during the term of the permit or any

renewal. The regulatory authority noted
that reclamation may continue after the
permit term has expired, but feels the
insurance policy should remain in effect
during the reclamation period.

OSM agrees with this comment and
has made a change to § 800.60(b) to
specify that the liability insurance policy
must continue in force until the end of
the liability period for completion of
reclamation. Section 800.60({b) follows
Section 507(f) of the Act, which provides
that it is to remain in effect during the
length of all reclamation operations.
This includes the period of extended
liability under Section 515(b)(20) of the
Act.

Sections 800.60 [¢) and (d)

Section 800,60(c) provides that the
policy have a rider requiring the insurer
to notify the regulatory authority when
major changes are made to the policy.
Section 800.60{d) allows the regulatory
authority to accepl, in lieu of proof of &
public liability insurance policy,
evidence from the applicant that it
satisfies State self-insurance
requirements approved by the
regulatory program. No comments were
received on these two provisions, which
follow Section 507(f) of the Act, and
they are unchanged from the proposed.
They also retain the provisions of
previous § 806.16 (c) and (d).

Section 800.70 Bonding for anthracite
operations in Pennsylvania.

Section 800.70(a) provides that all the
provisions of Subchapter ] shall apply to
bonding and insuring anthracite surface
operations in Pennsylvania except that
the specified bond limits and the period
of liability shall be determined and
established according to Pennsylvania
State law and rules. Section 800.70(b)
also provides that should the
Pennsylvania State regulatory program
be amended, persons engaged in
anthracite surface mining shall comply
with the additional rules the Secretary
may issue in order to meet the purposes
of the Act. Lastly, the proposed
§ 800.70(c) requires that nothing in this
part shall exempt anthracite operations
from requirements of Subchapter |
except as set forth in § 800.70.

No comments were received on this
section but editorial changes have been
made for clarity. Proposed § 800.70(c) is
not adopted because it was redundant.
Section 800.70 is necessary to implement
the provision of Section 519 of the Act
which allows State standards to be
applicable to anthracite surface coal
mines and makes some of the bonding
provisions in Sections 509 and 519 of the
Act applicable,
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Reference Materials

Reference materials used to develop
these final rules are as follows:
The American Law Institute, 1978. Uniform

Commercial Code. National Conference of
Commissioners on Uniform State Laws, 894

PP

Baughn, William H. and Charles E. Walker,
1978. The Bankers’ Handbook. Homewood,
lilinols: Dow Jones—Irwin. 1205 pp.

I11. Procedural Matters

Federal Paperwork Reduction Act

The information collection
requirements contained in Parl 800, as
enumerated in § 800.10 of this rule, have
been approved by the Office of

Management and Budgel under 44 U1.S.C.

3507 and assigned clearance number
1029-0043. The information required will
be collected and used by the regulatory
autherity in implementing bonding
responsibilities for surface and
underground mining activities to ensure
that companies have suitable bonding
and that the reclamation is completed.
The information being collected is to
meet requirements of Sections 509 and
519 of the Act and the obligation to
respond is mandatory.

Executive Order 12291 and Regulatory
Flexibility Act

The DOI has determined that this
document is not a major rule and does
not require a regulatory impact analysis
under Executive Order 12291, The DOI
certifies that this document will not
have a significant economic effect on a
substantial number of small entities and
therefore does not require a regulatory
flexibility analysis under Public Law 96—
354. The flexibility of these rules should
provide availability of surety bonding to
small operators,

National Environmental Policy Act

An environmental assessment (EA)
was prepared analyzing the individual
impacts on the human environment
which the revision of bonding rules in
Part 800 will have. On the basis of this
EA, it was determined that adopting
these rules will not constitute a major
Federal action significantly affecting the
quality of the human environment. In
addition, an EA was prepared which
analyzed the cumulative impacts of
adopting these rules in relation to
certain other proposed revised rules. In
a Finding of No Significant Impact
(FONSI) based on this latter EA, the
revision of the bonding rules was
considered to be in category I, a
category of revisions for which the
analysis of impacts was sufficiently
certain to support a finding of no
significant impact. Both EAs and

FONSIs are on file in the Administrative
Record located at 1100 L Street NW.,
Room 5315, Washington, D.C.

List of Subjects in 30 CFR Part 800

Administrative practice and
procedure, Coal mining, Insurance,
Reporting and recordkeeping
requirements, Surety bonds, Surface
mining, Underground mining.

For the reasons set forth in the
preamble, 30 CFR Parts 800, 801, 805,
806, 807, 808 and 809 are amended as set
forth herein.

Dated: July 14, 1883,
|. J. Simmons 111,
Under Secrelary.

1. Subchapter | is revised to read as
follows:

SUBCHAPTER J—BONDING AND
INSURANCE REQUIREMENTS FOR
SURFACE COAL MINING AND
RECLAMATION OPERATIONS

PART 800—BOND AND INSURANCE
REQUIREMENTS FOR SURFACE COAL
MINING AND RECLAMATION
OPERATIONS UNDER REGULATORY
PROGRAMS

Sec.

800.1 Scope and purpose.

8004 Regulatory authority responsibilities.

800.5 Definitions.

800.10 Information collection.

800.11 Requirement to file a bond.

800.12 Form of the performance bond.

800.13 Period of lability.

800.14 Determination of bond amount.

80015 Adjustment of amount.

80018 General terms and conditions of
bond.

80017 Bonding requirements for
underground coal mines and long-term
coal-related surface facilities and
structures.

800.20  Surety bonds.

800.21 Collateral bonds.

800.30 Replacement of bonds.

80040 Requirement to release performance
bonds.

800.50 Forfeiture of bonds.

800.60 Terms and conditions for liability
insurance,

800.70 Bonding for anthracite operations in
Pennsylvania.

Authority: 30 U.S.C. 1201 et seq.. Pub. L. 95~

87,

§800.1 Scope and purpose.

This part sets forth the minimum
requirements for filing and maintaining
bonds and insurance for surface coal
mining and reclamation operations
under regulatory programs in
accordance with the Act.

§800.4 Regulatory authority
responsibilities.

{a) The regulatory authority shall
prescribe and furnish forms for filing
performance bonds.

(b) The regulatory authority shall
prescribe by regulation terms and
conditions for performance bonds and
insurance.

(c) The regulatory authority shall
determine the amount of the bond for
each area to be bonded, in accordance
with § 800.14. The regulatory authority
shall also adjust the amount as acreage
in the permit area is revised, or when
other relevant conditions change
according to the requirements of
§ 800.15.

(d) The regulatory authority may
accept a sell-bond if the permittee meets
the requirements of § 800.23 and any
additional requirements in the State or
Federal program.

(e) The regulatory authority shall
release liability under a bond or bonds
in accordance with § 800.40.

(f) If the conditions specified in
§ 800.50 occur, the regulatory authority
shall take appropriate action to cause all
or part of a bond to be forfeited in
accordance with procedures of that
section.

{g) The regulatory authority shall
require in the permit that adequale bond
coverage be in effect at all times. Except
as provided in § 800.16(e)(2), operating
without a bond is a violation of a
condition upon which the permit is
issued.

§800.5 Definitions,

(a) Surety bond means an indemnity
agreement in a sum certain payable to
the regulatory authority, executed by the
permittee as principal and which is
supported by the performance guarantee
of a corporation licensed to do business
as a surety in the State where the
operation is located.

(b) Collateral bond means an
indemnity agreement in a sum certain
executed by the permittee as principal
which is supported by the deposit with
the regulatory authority of one or more
of the following:

(1) A cash account, which shall be the
deposit of cash in one or more federally-
insured or equivalently protected
accounts, payable only to the regulatory
authority upon demand, or the deposit of
cash directly with the regulatory
authority:

{2) Negotiable bonds of the United
States, a State, or a municipality,
endorsed to the order of, and placed in
the possession of, the regulatory
authority;
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(3) Negotiable certificates of deposil,
made payable or assigned to the
regulatory authority and placed in its
possession or held by a federally-
insured bank:

(4) An irrevocable letter of credit of
any bank organized or authorized to
transact business in the United States,
payable only to the regulatory authority
upon presentation;

(5) A perfected, first-lien security
interest in real property in favor of the
regulatory suthority; or

(6) Other investment-grade rated
securities having a rating of AAA, AA,
or A or an equivalent rating issued by a
nationally recognized securities rating
service, endorsed to the order of, and
placed in the possession of, the
regulatory authority.

(c) Self-bond means an indemnity
agreement in a sum certain executed by
the permittee or the parent company
guarantor and made payable to the
regulatory authority, with or without
separate surety.

§800.10 Information collection.

The information collection
requirements contained in §§ 800.11,
800.15(c), 800.21, 800.40, 800.50{a), and
800.60 have been approved by the Office
of Management and Budget under 44
U.S.C. 3507 and assigned clearance
number 1029-0043. The information is
being collected to meet the requirements
of Sections 509 and 519 of the Act,
which require all applicants to file a
bond with the regulatory authority prior
to a permit being issued, and require
written requests for bond release. This
information will be used by the
regulatory authority o ensure that
sufficient funds are available for
reclamation. The obligation to respond
is mandatory.

§ 800.11 Requirement to file a bond.

(a) After a permit application under
Subchapter G of this chapter has been
approved, but before a permit is issued.
the applicant shall file with the
regulatory authority, on a form
prescribed and furnished by the
regulatory authority, a bond or bonds for
performance made payable to the
regulatory authority and conditioned
upon the faithful performance of &ll the
requirements of the Act, the regulatory
program, the permit, and the
reclamation plan.

(b){1) The bond or bonds shall cover
the entire permit area, or an identified
increment of land within the permit area
upon which the operator will initiate
and conduct surface coal mining and
reclamation operations during the initial
term of the permit.

(2) As surface coal mining and
reclamation operations on succeeding
increments are initiated and conducted
within the permit area, the permittee
shall file with the regulatory authority
an additional bond or bonds to cover
such increments in accordance with this
seclion.

(3) The operator shall identify the
initial and successive areas or
increments for bonding on the permit
application map submitted for approval
as provided in the application (under
Parts 780 and 784 of this chapter), and
shall specify the bond amount to be
provided for each area or incremenl.

(4) Independent increments shall be of
sufficient size and configuration to
provide for efficient reclamation
operations should reclamation by the
regulatory authority become necessary
pursuant to § 800.50.

(c) An operator shall not disturb any
surface areas, succeeding increments, or
extend any underground shafts, tunnels
or operations prior to acceptance by the
regulatory authority of the required
performance bond.

(d) The applicant shall file, with the
approval of the regulatory authority, a
bond or bonds under one of the
following schemes to cover the bond
amounts for the permit area as
determined in accordance with § 800.14:

(1) A performance bond or bonds for
the entire permit area;

(2) A cumulative bond schedule and
the performance bond required for full
reclamation of the initial area to be
disturbed; or

(3) An incremental bond schedule and
the performance bond required for the
first increment in the schedule.

(e) OSM may approve, as part of a
State or Federal program, an alternative
bonding system, if it will achieve the
following objectives and purposes of the
bonding program:

(1) The alternative must assure that
the regulatory authority will have
available sufficient money to complete
the reclamation plan for any areas
wh(;ch may be in default at any time:
an

(2) The alternative must provide a
substantial economic incentive for the
permittee to comply with all reclamation
provisions.

§800.12 Form of the performance bond.

The regulatory authority shall
prescribe the form of the performance
bond. The regulatory authority may
allow for:

(a) A surety bond;

(b) A collateral bond;

(c) A self-bond; or

{d) A combination of any of these
bonding methods.

f.

§800.13 Period of liability.

{a){1) Performance bond lability shall
be for the duration of the surface coal
mining and reclamation operation and
for a period which is coincident with the
operator’'s period of extended
responsibility for successful
revegetation provided in § 816,116 or
§ 817.116 of this chapter or until
achievement of the reclamation
requirements of the Act, regulatory
programs, and permit, whichever is
later.

(2) With the approval of regulatory
authority, a bond may be posted and
approved to guarantee specific phases
of reclamation within the permit area
provided the sum of phase bonds posted
equals or exceeds the total amount
required under §§ 800.14 and 800.15. The
scope of work to be guaranteed and the
liability assumed under each phase
bond shall be specified in detail.

[b) Isolated and clearly defined
portions of the permit area requiring
extended liability may be separated
from the original area and bonded
separately with the approval of the
regulatory authority. Such areas shall be
limited in extent and not constitute a
scattered, intermittent. or checkerboard
pattern of failure. Access to the
separated areas for remedial work may
be included in the area under extended
liability if deemed necessary by the
regulatory aunthority.

(c) If the regulatory authority
approves a long-term, intensive
agricultural postmining land use, in
accordance with § 816.133 or § 817.133
of this chapter, the applicable 5 or 10
year period of liability shall commence
at the date of initial planting for such
long-term agricultural use.

(d){1) The bond liability of the
permittee shall include only those
actions which he or she is obligated to
take under the permit, including
completion of the reclamation plan, so
that the land will be capable of
supporting the postmining land use
approved under § 816,133 or § 817.133 ol
this chapter. ;

(2) Implementation of an alternative
postmining land use approved under
§§ 816.133(c) and 817.133(c) which is
beyond the control of the permittee,
need not be covered by the bond. Bond
liability for prime farmland shall be as
specified in § 800.40{c)(2).

§800.14 Determination of bond amount.

(a) The amount of the bond required
for each bonded area shall:

(1) Be determined by the regulatory
authority:
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(2) Depend upon the requirements of
the approved permit and reclamation
plan;

(3) Reflect the probable difficulty of
reclamation, giving consideration to
such factors as topography, geclogy,
hydrology, and revegetation potential;
and

(4} Be based on, but not limited to, the
estimated cost submitted by the permit
applicant.

(b) The amount of the bond shall be
sufficient 1o assure the completion of the
reclamation plan if the work has to be
performed by the regulatory authority in
the event of forfeiture, and in no case
shall the total bond initially posted for
the entire area under one permit be less
than $10,000.

(¢) An operator's financial
responsibility under § 817.121(c) of this
chapter for repairing material damage
resulting from subsidence may be
satisfied by the liability insurance policy
required under § 800.60. \

§800.15 Adjustment of amount.

{a) The amount of the bond or deposit
required and the terms of the
acceptance of the applicant’s bond shall
be adjusted by the regulatory authority
from time to time as the area requiring
bond coverage is increased or decreased
or where the cost of future reclamation
changes. The regulatory authority may
specify periodic times or set a schedule
for reevaluating and adjusting the bond
amount to fulfill this requirement.

(b) The regulatory authority shall—
(1) Notify the permittee, the surety,
and any person with a property interest

in collateral who has requested
notification under § 800.21(f) of any
proposed adjustment to the bond
amount; and

(2) Provide the permittee an
opportunity for an informal conference
on the adjustment.

(c) A permitiee may reguest reduction
of the amount of the performance bond
upon submission of evidence to the
regulatory authority proving that the
permittee’s method of operation or other
circumstances reduces the estimated
cost for the regulatory authority to
reclaim the bonded area. Bond
adjustments which involve undisturbed
land or revision of the cost estimate of
reclamation are not considered bond
release subject to procedures of § 800.40.

(d) In the event that an approved
permit is revised in accordance with
Subchapter G of this chapter, the
regulatory authority shall review the
bond for adequacy and, if necessary,
shall require adjustment of the bond to
conform to the permit as revised.

§800.16 General terms and conditions of
bond. :

(a) The performance bond shall be in
an amount determined by the regulatory
authority as provided in § 800.14.

{b) The performance bond shall be
payable to the regulatory autharity.

(c) The performance bond shall be
conditioned upon faithful performance
of all the requirements of the Act, this
chapter, the regulatory program, and the
approved permit, including completion
of the reclamation plan.

(d) The duration of the bond shall be
for the time period provided in § 800.13.

(e){(1) The bond sgall provide a
mechanism for a bank or surety
company to give prompt notice to the
regulatory authority and the permittee of
any action filed alleging the insolvency
or bankruptcy of the surety company,
the bank, or the permittee, or alleging
any violations which would result in
suspension or revocation of the surety or
bank charter or license to do business.

(2) Upon the incapacity of a bank or
surety company by reason of
bankruptcy, insolvency, or suspension
or revocation of a charter or license, the
permittee shall be deemed to be without
bond coverage and shall promptly notify
the regulatory authority. The regulatory
authority, upon notification received
through procedures of paragraph (e)(1)
of this section or from the permittee,
shall, in writing, notify the operator who
is without bond coverage and specify a
reasonable period, not to exceed 90
days, to replace bond coverage. If an
adequate bond is not posted by the end
of the period allowed, the operator shall
cease coal extraction and shall comply
with the provisions of § 816.132 or
§ 817.132 of this chapter and shall
immediately begin to conduct
reclamation operations in accordance
with the reclamation plan. Mining
operations shall not resume until the
regulatory authority has determined that
an acceptable bond has been posted.

§800.17 Bonding requirements for

coal mines and long-term
coal-related surface faciiities and
structures,

(a) Responsibilities. The regulatory
authority shall require bond coverage, in
an amount determined under § 800.14,
for long-term surface facilities and
structures, and for areas disturbed by
surface impacts incident to underground
mines, for which a permit is required.
Specific reclamation techniques
required for underground mines and
long-term facilities shall be considered
in determining the amount of bond to
complete the reclamation.

(b) Long-term period of liability. (1)
The period of liability for every bond

covering long-term surface disturbances
shall commence with the issuance of a
permit, except that to the extent that
such disturbances will occur on a
succeeding increment to be bonded,
such liability will commence upon the
posting of the bond for that increment
before the initial surface disturbance of
that increment. The liability period shall
extend until all reclamation, restoration,
and abatement work under the permit
has been completed and the bond is
released under the provisions of

§ 800.40, or until the bond has been
replaced or extended in accordance
with § 800.17(b)(3).

(2) Long-term surface disturbances
shall include long-term coal-related
surface facilities and structures, and
surface impacts incident to underground
coal mining, which disturb an area for a
period that exceeds 5 years. Long-term
surface disturbances include, but are not
limited to: surface features of shafts and
slope facilities, coal refuse areas,
powerlines, bore-holes, ventilation
shafts, preparation plants, machine
shops, roads, and loading and treatment
facilities.

(3) To achieve continuous bond
coverage for long-term surface
disturbances, the bond shall be
conditioned upon extension,
replacement, or payment in full, 30 days
prior to the expiration of the bond term.

(4) Continuous bond coverage shall
apply throughout the period of extended
responsibility for successful
revegetation and until the provisions of
§ 800.40 have been met.

(c) Bond forfeiture. The regulatory
authority shall take action to forfeit a
bond pursuant to this section, if 30 days
prior to bond expiration, the operator
has not filed: (1) A performance bond for
a new term as required for continuous
coverage, or (2) a performance bond
providing coverage for the period of
liability, including the period of
extended responsibility for successful
revegetation.

§800.20 Surety bonds.

(a) A surety bond shall be executed
by the operator and & corporate surety
licensed to do business in the State
where the operation is located.

(b) Surety bonds shalll be
noncancellable during their terms, *
except that surety bond coverage for
lands not disturbed may be cancelled
with the prior consent of the regulatory
authority. The regulatory authority shall
advise the surety, within 30 days after
receipt of a notice to cancel bond,
whether the bond may be cancelled on
an undisturbed area. '
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§ 800.21 Coilateral bonds.

{a) Collatera! bonds, except for letters
of credit, cash accounts, and real
property, shall be subject to the
following conditions:

(1) The regulatory authority shall keep
custody of collateral deposited by the
applicant until authorized for release or
replacement as provided in this
subchapter.

(2) The regulatory authority shall
value collateral at its current market
value, not at face value.

(3) The regulatory authority shall
require thal certificates of deposit be
made payable to or assigned to the
regulatory authority, both in writing and
upon the records of the bank issuing the
certificates. If assigned, the regulatory
authority shall require the banks issuing
these certificates to waive all rights of
setoff or liens against those certificates.

(4) The regulatory authority shall not
accept an individual certificate of
deposit in an amount in excess of
$100,000 or the maximum insurable
amount as determined by the Federal
Deposit Insurance Corporation or the
Federal Savings and Loan Insurance
Corporation. ,

(b) Letters of credit shall be subject to
the following conditions;

{1) The letter may be issued only by a
bank organized or authorized to do
business in the United States;

{2) Letters of credit shall be
irrevocable during their terms. A Jetter
of credit used as security in areas
requiring continuous bond coverage
shall be forfeited and shall be collected
by the regulatory authority if not
replaced by other suitable bond or letter
of credit at least 30 days before its
expiration date.

(3) The letter of credit shall be
payable to the regulatory authority upon
demand, in part or in full, upon receipt
from the regulatory authority of a notice
of forfeiture issued in accordance with
§ 800.50.

(c) Real property posted as a
collateral bond shall meet the following
conditions:

(1) The applicant shall grant the
regulatory authority a first morigage,
first deed of trust, or perfected first-lien
security interest in real property with a
right to sell or otherwise dispose of the
property in the event of forfeiture under
§ 800.50.

(2)in order for the regulatory
authority to evaluate the adequacy of
the real property offered Lo satisfy
collateral requirements, the applicant
shall submit a schedule of the real
property which ghall be mortgaged or
pledged to secure the obligations under
the indemnity agreement. The list shall
include—

(i) A description of the property:

{if) The fair market value as
determined by an independent appraisal
conducted by a certified appraiser; and

(iii) Proof of possession and title to the
real property.

(3) The property may include land
which is part of the permit area;
however, land pledged as collateral for
a bond under this section shall not be
disturbed under any permit while it is
serving as security under this section.

(d) Cash accounts shall be subject to
the following conditions: p

(1) The regulatory authority may
authorize the operator to supplement the
bond through the estahlishment of a
cash account in one or more federally-
insured or equivalently protected
accounts made payable upon demand
10, or deposited directly with, the
regulatory authority, The total bond
including the cash account shall not be
less than the amoun! required under
terms of performance bonds including
any adjustments, less amounts released
in accordance with § 800.40.

(2) Any interest paid on a cash
account shall be retained in the account
and applied to the bond value of the
account unless the regulatory authority
has approved the payment of interest to
the operator.

(3) Certificates of deposit may be
substituted for a cash account with the
approval of the regulatory authority.

(4) The regulatory authority shall not
accep! an individual cash account in an
amount in excess of $100,000 or the
maximum insurable amount as
determined by the Federal Deposit
Insurance Corporation or the Federal
Savings and Loan Insurance
Corporation.

{e)(1) The estimated bond value of all
collateral posted as assurance under
this section shall be subject to a margin
which is the ratio of bond value to
market value, as determined by the
regulatory authority. The margin shall
reflect legal and liquidation fees, as well
as value depreciation, marketability,
and fluctuations which might affect the
net cash available to the regulatory
authority to complete reclamation.

(2} The bond value of collateral may
be evaluated at any time but it shall be
evaluated as part of permit renewa!l and,
if necessary, the performance bond
amoun! increased or decreased. In no
case shall the bond value of collateral
exceed the market value.

(f) Persons with an interest in
collateral posted as a bond, and who
desire notification of actions pursuant to
the bond, shall request the notification
in writing to the regulatory authority at
the time collateral is offered.

§800.30 Replacement of bonds.

(a) The regulatory authority may
allow a permittee to replace existing
bonds with other bonds that provide
equivalent coverage.

(b) The regulatory authority shail not
release existing performance bonds until
the permittee has submitted, and the
regulatory authority has approved,
acceptable replacement performance
bonds. Replacement of a performance
bond pursuant to this section shall not
constitute a release of bond under
§ 800.40.

§ 800.40 Requirement to release
performance bonds.

(@) Bond release application. (1) The
permittee may file an application with
the regulatory authority for the release
of all or part of a performance bond.
Applications may be filed only at times
or during seasons authorized by the
regulatory authority in order to properly
evaluate the completed reclamation
operations. The times or seasons
appropriate for the evaluation of certain
types of reclamation shall be
established in the regulatory program or
identified in the mining and reclamation
plan required in Subchapter G of this
chapter and approved by the regulatory
authority,

(2) Within 30 days after an application
for bond release has been filed with the
regulatory authority, the operator shall
submit a copy of an advertisement
placed at least ence a week for four
successive weeks in a newspaper of
general circulation in the locality of the
surface coal mining operation, The
advertisement shall be considered part
of any bond release application and
shall contain the permit number and
approval date, notification of the precise
location of the land affected, the number
of acres, the type and amount of the
bond filed and the portion sought to be
released, the type and appropriate dates
of reclamation work performed, &
description of the results achieved as
they relate to the operator’s approved
reclamation plan, and the name and
address of the regulatory authority to
which written comments, objections, or
requests for public hearings and
informal conferences on the specific
bond release may be submitted pursuant
to § 800.40 (f) and (h). In addition, as
part of any bond release application, the
applicant shall submit copies of letters
which he or she has sent to adjoining
property owners, local governmental
bodies, planning agencies, sewage and
waler treatment authorities, and water
companies in the locality in which the
surface coal mining and reclamation
operation took place, notifying them of
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the intention to seek release from the
bond.

(b) Inspection by regulatory authority.
(1) Upon receipt of the bond release
application, the regulatory authority
shall, within 30 days, or as soon
thereafter as weather conditions permit,
conduct an inspection and evaluation of
the reclamation work involved. The
evaluation shall consider, among other
factors, the degree of difficulty to
complete any remaining reclamation,
whether pollution of surface and
subsurface water is occurring, the
probability of future occurrence of such
pollution, and the estimated cost of
abating such pollution. The surface
owner, agent, or lessee shall be given
notice of such inspection and may
participate with the regulatory authority
in making the bond release inspection.
The regulatory authority may arrange
with the permittee to allow access to the
permit area, upon request by any person
with an interest in bond release, for the
purpose of gathering information
relevant to the proceeding.

(2) Within 60 days from the filing of
the bond release application, if no public
hearing 18" held pursuant to paragraph (f)
of this section, or, within 30 days after a
public hearing has been held pursuant to
paragraph (f) of this section, the
regulatory authority shall notify in
writing the permittee, the surety or other
persons with an interest in bond
collateral who have requested
notification under § 800.21(f), and the
persons who either filed objections in
writing or objectors who were a party to
the hearing proceedings, if any, of its
decision to release or not lo release all
or part of the performance bond.

(c) The regulatory authority may
release all or part of the bond for the
entire permit area or incremental area if
the regulatory authority s satisfied that
all the reclamation or a phase of the
reclamation covered by the bond or
portion thereof has been accomplished
in accordance with the following
schedules for reclamation of Phases I, II,
and Ik

(1) At the completion of Phase L, afler
the operator completes the backfilling,
regrading (which may include the
replacement of topsoil) and drainage
control of a bonded area in accordance
with the approved reclamation plan, 60
percent of tge bond or coliateral for the
applicable area,

(2) At the completion of Phase 11, after
revegetation has been established on the
regraded mined lands in accordance
with the approved reclamation plan, an
additional amount of bond. When
determining the amount of bond to be
released after successful revegelation
hus been established, the regulatory

authority shall retain that amount of
bond for the revegetated area which
would he sufficient to cover the cost of
reeslablishing revegetation if completed
by a third party and for the period
specified for operator responsibility in
Section 515 of the Act for reestablishing
revegelation. No part of the bond or
deposit shall be released under this
paragraph so long as the lands to which
the release would be applicable are
contribuling suspended solids 1o
streamflow or runoff outside the permit
area In excess ol the requirements set
by Section 515(b)(10) of the Act and by
Subchapter K of this chapter or until soil
productivity for prime farmlands has
returned to the equivalent levels of yield
as nonmined land of the same soil type
in the surrounding area under equivalent
management practices as determined
from the soil survey performed pursuant
to Section 507(b)(16) of the Act and Part
823 of this chapter. Where a silt dam is
to be retained as & permanent
impoundment pursuant to Subchapter K
of this chapter, the Phase Il portion of
the bond may be released under this
paragraph so long as provisions for
sound future maintenance by the
operator or the landowner have been
made with the regulatory authority.

(3) At the completion of Phase 111,
after the operator has completed
successfully all surface coal mining and
reclamation activities, the release of the
remaining poftion of the bond, but not
before the expiration of the period
specified for operator responsibility in
§ 816,116 or § 817.116 of this chapter,
However, no bond shall be fully
released under provisions of this section
until reclamation requirements of the
Act and the permit are fully met.

(d) If the regulatory authority Y
disapproves the application for release
of the bond or portion thereof, the
regulatory authority shall notify the
permittee, the surety, and any person
with an interest in collateral as provided
for in § 800.21{a)(4), in writing, stating
the reasons for disapproval and
recommending corrective actions
necessary to secure the release and
allowing an opportunity for a public
hearing.

{e) When any application for total or
partial bond release is filed with the
regulatory authority, the regulatory
authority shall notify the municipality in
which the surface coal mining operation
is located by certified mail at least 30
days prior to the release of all or a
portion of the bond.

(f) Any person with a valid legal
interes! which might be adversely
affected by release of the bond, or the
responsible officer or head of any
Federal, State, or local governmental

agency which has jurisdiction by law or
special expertise with respect to any
environmental, social. or economic
impact involved in the operation or
which is authorized to develop and
enforce environmental standards with
respect to such operations, shall have
the right to file written objections to the
proposed release from bond with the
regulatory authority within 30 days after
the last publication of the notice
required by § 800.40(a)(2). If written
objections are filed and a hearing is
requested, the regulatory authority shalt
inform all the interested parties of the
time and place of the hearing, and shall
hold a public hearing within 30 days
after receipl of the request for the
hearing. The date time, and location of
the public hearing shall be advertised by
the regulatory authority in a newspaper
of general circulation in the locality for
two consecutive weeks. The public
hearing shall be held in the locality of
the surface coal mining operation from
which bond release is sought, at the
location of the regulatory authority
office, or at the State capital. at the
option of the objector.

(g) For the purpose of the hearing
under paragraph (f) of this section, the
regulatory authority shall have the
authority to administer oaths, subpoena
witnesses or written or printed material,
compel the attendance of witnesses or
the production of materials, and take
evidence including, butnot limited to,
inspection of the land affected and other
surface coal mining operations carried
on by the applicant in the general
vicinity. A verbatim record of each
public hearing shall be made, and a
transcrip! shall be made available on
the motion of any party or by order of
the regulatory authority.

(h) Without prejudice to the right of an
objector or the applicant, the regulatory
authority may hold an informal
conference as provided in Section 513(b)
of the Act to resolve such written
objections. The regulatory authority
shall make a record of the informal
conference unless waived by all parties,
which shall be accessible to all parties.
The regulatory authority shall also
furnish all parties of the informal
conference with a written finding of the
regulatory authority based on the
informal conference, and the reasons for
said finding.

§800.50 Forfeiture of bonds.

(a) If an operator refuses or is unable
to conduct reclamation of an unabated
violation, if the terms of the permit are
not met, or if the operator defaults on
the conditions under which the bond
was accepted, the regulatory authority
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shall take the following action to forfeit
all or part of a bond or bonds for any
permit area or an increment of a permit
area:

(1) Send written notification by
certified mail, return receipt requested,
to the permittee and the surety on the
bond, if any, informing them of the
determination to forfeit all or part of the
bond, including the reasons for the
forfeiture and the amount to be forfeited.
The amount shall be based on the
estimated total cost of achieving the
reclamation plan requirements.

(2) Advise the permittee and surety, if
applicable, of the conditions under
which forfeiture may be avoided. Such
conditions may include, but are not
limited to—

{i) Agreement by the permittee or
another party to perform reclamation
operations in accordance with a
compliance schedule which meets the
conditions of the permit, the reclamation
plan, and the regulatory program and a
demonstration that such party has the
abllity to satisfy the conditions; or

(ii) The regulatory authority may
allow a surety to complete the
reclamation plan, or the portion of the
reclamation plan applicable to the
bonded phase or increment, if the surety
can demonstrate an ability to complete
the reclamation in accordance with the
approved reclamation plan. Except
where the regulatory authority may
approve partial release authorized under
§ 800.40, no surety liability shall be
released until successful completion of
all reclamation under the terms of the
permit, including applicable liability
periods of § 80013,

{b) In the event forfeiture of the bond
is required by this section, the
regulatory authority shall—

(1) Proceed to collect the forfeited
amount as provided by applicable laws
for the collection of defaulted bonds or
other debts if actions to avoid forfeiture
have not been taken, or if rights of
appeal, if any, have not been exercised
within a time established by the
regulatory authority, or if such appeal, if
taken, is unsuccessful,

(2) Use funds collected from bond
forfeiture 1o complete the reclamation
plan, or portion thereof, on the permit
area or increment, to which bond
coverage applies.

(c) Upon default, the regulatory
authority may cause the forfeiture of
any and all bonds deposited to complete

reclamation for which the bonds were
posted. Unless specifically limited, as
provided in § 800.11(d)(3), bond liability
shall extend to the entire permit area
under conditions of forfeiture,

{d)(1) In the event the estimated
amount forfeited is insufficient to pay
for the full cost of reclamation, the
operator shall be liable for remaining
costs. The regulatory authority may
complete, or authorize completion of,
reclamation of the bonded area and may
recover from the operator all costs of
reclamation in excess of the amount
forfeited.

(2) In the event the amount of
performance bond forfeited was more
than the amount necessdry to complete
reclamation, the unused funds shall be
returned by the regulatory authority to
the party from whom they were
collected.

§800.60 Terms and conditions for Hability
Insurance.

(a) The regulatory authority shall
require the applicant to submit as part of
its permit application a certificate issued
by an insurance company authorized to
do business in the United States
certifying that the applicant has a public
liability insurance policy in force for the
surface coal mining and reclamation
operations for which the permit is
sought. Such policy shall provide for
personal injury and property damage
protection in an amount adequate to
compensate any persons injured or
property damaged as a result of the
surface coal mining and reclamation
operations, including the use of
explosives, and who are entitled to
compensation under the applicable
provisions of State law. Minimum
insurance coverage for bodily injury and
property damage shall be $300,000 for
each occurrence and $500,000 aggregate.

(b) The policy shall be maintained in
full force during the life of the permit or
any renewal thereof, including the
liability period necessary to complete all
reclamation operations under this
chapler.

(c) The policy shall include a rider
requiring that the insurer notify the
regulatory authority whenever
substantive changes are made in the
policy including any termination or
failure to renew.

(d) The regulatory authority may
accept from the applicant, in lieu of a
certificate for a public liability insurance

policy, satisfactory evidence from the
applicant that it satisfies applicable
State self-insurance requirements
approved as part of the regulatory
program and the requirements of this
section.

§ 800.70 Bonding for anthracite
operations in Pennsylvania.

{a) All of the provisions of this
Subchapter shall apply to bonding and
insuring anthracite surface coal mining
and reclamation operations in
Pennsylvania except that—

{1) Specified bond limits shall be
determined by the regulatory authority
in accordance with applicable
provisions of Pennsylvania statutes,
rules and regulations promulgated
thereunder, and implementing policies of
the Pennsylvania Department of
Environmental Resources.

(2) The period of liability for
responsibility under each bond shall be
tablished for those operations in
accordance with applicable laws of the
State of Pennsylvania, rules and
regulations promulgated thereunder, and
implementing policies of the
Pennsylvania Department of
Environmental Resources.

(b) Upon amendment of the
Pennsylvania permanent regulatory
program with respect to specified bond
limits and period of revegetation
responsibility for anthracite surface coal
mining and reclamation operations, any
person engaging in or seeking to engage
in those operations shall comply with
additional regulations the Secretary may
issue as are necessary to meet the
purposes of the Act.

PARTS 801, 805, 807, 808, and 80—
[REMOVED]

2. 30 CFR Parts 801, 805, 807, 808, and
803 are removed.

PART 806—FORM, CONDITIONS, AND
TERMS OF PERFORMANCE BONDS
AND LIABILITY INSURANCE—
[AMENDED]

§§ 806.1, 806.11, 808.12, 806.13, 806.15,
806.16, and 806.17 [Removed)

3. Sections 806.1, 806.11, 806,12, 806.13,
806.15, 806.16, and 806.13 are removed.
(Pub. L, 95-67, 30 U.S.C. 1201 ot 82q.)
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