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By letters dated October 5, 1982 and
December 20, 1982, Dennis Lunderville,
Technical Secretary of the New
Hampshire Air Resources Commission,
submitted for EPA approval the State-
adopted carbon monoxide attainment
plan revisions for the City of
Manchester. The plan revisions fulfill
the requirements of Part D of the Clean
Air Act and demonstrate that CO
standards will be achieved throughout
the City by 1987. The State included
supplemental material requested by EPA
for the intersection of Bridge and Elm
Streets. This location was the only site
which required control measures in
addition to the Federal Motor Vehicle
Emissions Control Program in order to
attain CO standards by 1987, and EPA
asked that the following material be
included in the final SIP to support the
attainment demonstration:

1. Endorsement by the City of
Manchester of the control measures to
be implemented by the City,

2. Resource commitment, and

3. Additional information on the
modeled attainment demonstration.

Each of these is discussed in greater
detail below.

Endorsement by the City

The CO attainment plan for the City
of Manchester calls for'several traffic
control measures to be implemented by
the City. These are: (a) To increase the
traffic signal cycle length, (b) the shift
the proportion of green time to favor
Bridge Street traffic, and (c) to provide
right turn lanes on Eim Street. At the
time the State proposed the plan, the
Manchester Aldermanic Traffic
Committee had not approved the
measures, and, therefore, EPA had no
assurance that the City was committed
to implement the measures, In the NPR
EPA asked that the final submittal
include this commitment or a schedule
for obtaining it.

The State has complied by submitting
the following schedule:

Action Comgletion date

Sopt ), 1682

Now Hamp
Planning Commission sub-
mils request for approval
0 Aldermanic Traftic Com-
mittee
Approvel of Aldermanic Tral-
fic Commities obtained
o " measures

Nov. 1, 1962

Apr. 1, 1963,

1

These actions have been completed.
EPA finds that the schedule and
Manchester's subsequent compliance
with the schedule meet the requirements
for plan submittal and is approving this
portion of the SIP.

Resource Commitment

In the draft submittal, no explicit
commitment of resources was made,
The final SIP corrects this deficiency by
explaining that the control measures
will be carried out by the Manchester
Traffic Department as part of its normal
duties. No separate allocation of funds
is necessary. Approval by the
Aldermanic Traffic Committee will
authorize the Traffic Department to
proceed to implement the measures.

Attainment Demonstration

The proposed SIP presented a
modeled demonstration of attainment
based on a dispersion model consistent
with EPA modeling guidelines and using
current, valid data, including traffic and
meteorological information. The
modeled analysis, however, only
projected ambient concentrations for
future years, and did not include a
modeled value for a year in which
ambient monitored data were available.
EPA asked that the base year
concentration be modeled so that a
comparison could be made of predicted
versus measured concentrations of
carbon monoxide. This comparison was
submitted with the final SIP. As
discussed in the technical support
document, it shows that for base year
1980, the model adequately predicts
peak observed concentrations. EPA is,
therefore, approving this portion of the
SIP.

Conclusion

EPA has reviewed the carbon
monoxide attainment plan for
Manchester, New Hampshire and finds
that it meets the requirements of Part D
of the Clean Air Act for 1982 plan
revisions and of the EPA policy
document, “State Implementation Plans;
Approval of 1982 Ozone and Carbon
Monoxide Plan Revisions for Areas
Needing an Attainment Date
Extension”, published on January 22,
1981 at 46 FR 7182.

Action

EPA is approving the Manchester,
New Hampshire Carbon Monoxide
Attainment Plan.

The Office of Management and Budget
has exempted this rule from the
requirements of Section 3 of Executive
Order 12291.

Under Section 307{b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by (60 days from today). This
action may not be challenged later in
procesdings to enforce its requirements
(see 307(b)(2)).

List of Subjects in 40 CFR Part 52

Air pollution control, Ozone, Sulfur
oxides, Nitrogen dioxide, Lead,
Particulate matter, Carbon monoxide,
and Hydrocarbons, Intergovernmental
relations.

Authority: Section 110{e) and Section
301(a) of the Clean Air Act, as amended (42
U.S.C. 7410(s) and 7601(a)).

Dated: May 18, 1983,

William D. Ruckelshaus,
Administrator.

Note~Incorporation by reference of the
State Implementation Plan for the State of
New Hampshire was approved by the
Director of the Federal Register on July 1.
1982,

Part 52 of Chapter I, Title 40 of the

Code of Federal Regulations is amended
as follows:

Subpart EE—New Hampshire
PART 52—[AMENDED)]

Section 52.1520, paragraph (c) is
amended by adding paragraph (23) as
follows:

§52.1520 Identification of Plan.

c)too

(23) Carbon monoxide attainment plan
revisions for the City of Manchester
which meet the requirements of Part D
of the Act for 1882 SIP revisions. The
revisions were submitted on October 5,
1882 and December 20, 1982 by the New
Hampshire Air Resources Agency.

[FR Doc. 8337033 Filed 6-24-83: 2:45 am)
BILLING CODE 6560-50-M
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration
42 CFR Part 433

Medicaid Program; interest on
Disputed Medicaid Claims

AGENCY: Health Care Financing
Administration (HCFA), HHS.
ACTION: Final rule,

suMMARY: These regulations clarify
HCFA policies relating to disallowance
of State claims for Federal matching of
State Medicaid expenditures.

Before the enactment of the Omnibus
Reconciliation Act of 1880 (Pub. L. 96-
499), States were permitted to retain.
interest-free, the Federal matching funds
for State Medicaid expenditures that
had been disallowed until there was @
final Federal determination under the
administrative appeals process. If the
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determination upheld part or all of the
disallowance, the State returned only
that &mount and did not pay the Federal
government any interest on the
disallowed amounts.

Section 961(a) of the Omnibus
Reconciliation Act of 1880 changed
these procedures by giving the State the
option of either returning the disallowed
funds immediately to HCFA or of
retaining the disallowed funds held by
the State until there is a final
determination. If the State chooses to
retain the disallowed funds, it will be
tequired to pay interest on any portion
of the disallowance that is sustained on
appeal.

The statute is self-implementing, and
these regulations simply specify the
procedures to be followed when a State
chooses to retain the funds.

EFFECTIVE DATE: July 27, 1683,

FOR FURTHER INFORMATION CONTACT:
Gilda Martin, {301) 587-1399.
SUPPLEMENTARY INFORMATION:

Background

In the Medicaid program, the Federal
government shares with the States the
cos! of services furnished to
beneficiaries. The Federal government's
share is determined by a formula based
un the Stale’s per capita income with
special provisions for administrative
expenditures, (See seation 1903 of the
Social Security Act and 42 CFR 433,10
and 433.15.) To obtain the Federal
government's share (which is called
Federal financial participation, or FFP),
each State requests from HCFA (the
Federal agency that oversees the
Medicaid program), on a quarterly basis,
the amount the State estimates will be
the FFP for the following fiscal quarter.
On the basis of these estimates, we
advance the funds by awarding a grant,
*nd, after the end of the quarter, the
State sends in a quarterly expenditure
feport that reflects the actual
“xpenditures incurred by the State. We
feview the report and determine
whether the State has claimed
rimbursement for any expenditures
that are not allowable,

if we determine that the State
‘roneously requested FFP on any of ite
“aims, a notice of disallowance for
those claims is issued. Under the
Procedures set forth in 45 CFR Part 16,
States are entitled to appeal

“sallowances to the Department's
Grant Appeals Board. At the point of
disallowance, a claim may be “paid” or
“npaid”. If the State does appeal, it
ttains the funds for claims that have

“n paid until the appeal is resolved.

owever, if we issue the notice of
dissallowance before we pay the State

claim, we cannot pay the unapproved
claim and we hold the funds during any
subsequent appeal.

As a result of the review of the
quarterly expenditure report, we may
defer payment of a claim pending the
State's submission of additional
information and documentation to
substantiate the allowability of the
claim (45 CFR 201.15). If a claim is
deferred, we deduct the amount of the
claim from the State's next grant award.
If we do not meet the time limits for
review of a deferred claim, the State is
paid the deferred amount in a
subsequent grant and retains it, subject
to a later determination concerning
whether it should be disallowed. If, after
review, we determine the claim is
unallowable and we formally notify the
State of the disallowance and of its
appeal rights within the time limits
specified in the deferral regulation (45
CFR 201.15), the deferred funds are held
by us, rather than by the State, at the
time of the disallowance.

Statutory Amendment

Section 981(a) of the Omnibus
Reconciliation Act (Pub. L. 96-499)
amended section 1903(d) of the Soclal
Security Act by adding a new paragraph
(5). This paragraph was then amended
by section 2163 of the Omnibus Budget
Reconciliation Act of 1981 (Pub. L. 97—
85). Under the provisions of the law, a
State that disagrees with HCFA's
decision to disallow & claim, and that
appeals the disallowance under 45 CFR
Part 18, has the option of returning the
disputed amount to HCFA or of
retaining the appealed funds, as it does
now, pending the final determination of
the Grant Appeals Board. If the State
chooses to retain the appealed funds
and the Board's final determination
upholds all or part of the disallowance,
the State must pay interest on any funds
it retained that the Board has ruled were
properly disaliowed. The interes! is
computed at the rate (determined by
HCFA) based on the average of the
bond equivalent of the weekly 80-day
Treasury bill auction rates during the
period for which the Stale owes the
interest. The period over which interest
may be charged begins on the date the
amount was formally disallowed and
ends on the date of the Board's final
determination. Under the 1080 Act, this
period was not lo exceed 12 months for
disallowances made before October 1,
1981. However, the limitation to the
duration of the interest period was
eliminated by section 2183 of the
Omnibus Budget Reconciliation Act of
1981, which was effective August 13,
1981. Thus, an interest charge is limited
to 12 months for any disallowance

issued between the dates the 1980 and
10881 Acts became effective (December 5,
1960 through August 13, 1961). The law
does not affect any disallowance,
regardless of when it is made, for any
services furnished before October 1,
1980,

A decision on an appealed
disallowance may sometimes take up to
two years. Although, in a majority of
appeals, the State's position is not
upheld and the State returns &
substantial amount of money to HCFA,
the procedure in use before the
enactment of the 1980 Act allowed
States to benefit, in effect, from an
interest-free loan. During the appeals
process, the Federal government lost the
use of the funds and was required to
borrow additional funds to meet its cash
needs, The purpose of the statutory
amendment is to save the Federal
government the additional interest
expense incurred during the
administrative appeals process when
the disallowance is upheld.

Provisions of the Regulations

On July 8, 1882, we published a notice
of proposed rulemaking to implement
the statute (47 FR 29275). In that
document, we proposed regulations that
would parallel the statute with clarifying
or implementing policy as discussed
below.

The proposal would have added a
new section, § 433.38, Interest Charged
on Disallowed Claims, to the Medicaid
regulations. We Included a cross-
reference in the new section to 45 CFR
Part 201, Subpart B, Review and Audits.
That subpart gontains the Department’s
rules on actions taken in disallowance
situations in several Federal programs,
including Medicaid.

A. Notice of State’s Options

Under the proposed regulations, the
State would have to take specific action
if it wished to retain disallowed funds.
The State would have 30 days from the
date of receipt of the notice of
disallowance (as established by a
certified mail receipt) to notify the
HCFA Regional Administrator in writing
that it intends to retain the disallowed
funds pending a decision on the State's
appeal by the Grant Appeals Board. If
the State did not notify the Regional
Administrator that it wishes to retain
the funds, we would recover the amount
of payment in controversy in the next
grant award issued after the 30 days.
(We would allow time for a letter mailed
near the end of the 30 days to reach us
before recovering the money.)
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B. Amount of Interest

The proposed regulations defined how
the interest owed by the State would be
calculated if the State had retained any
funds that remained disallowed in the
final determination.

To establish the interest rate, we
proposed o total the bond equivalent
rates of each weekly auction of 80-day
Treasury bills during the period for
which interest would be charged and
divide the total by the number of rates
considered. The bond equivalent rate is
the true discount rate. (31 CFR Part 308,
Appendix to subpart E.) The true
discount rate is determined by:

(1) Subtracting the sale price of the
bill from its face value to obtain the
amount of discount;

(2) Dividing the amount of the
discount by the number of days the bill
is o run to obtain the amount of
discount per day;

(3) Multiplying the amount of discount
per day by the actual number of days in
the year from date of issue (365
ordinarily, but 366 if February 26 falls
within the year from the date of issue) to
ob:,ain the amount of discount per year;
an

{4) Dividing the amount of discount
per year by the sale price of the bill to
obtain the true discount rate.

As indicated above, interest charges :

would begin on the date of the
disallowance letter and end on the date
of the Board's final determination.
(However, consistent with the 1880 Act,
the proposed regulations specified that
we would not charge interest for more
than 12 months for disallowances issued
between October 1, 1980 and August 13,
1981, when the 1981 amendment to
section 1903(d)(5) of the Social Security
Act became effective.)

C. Limitations on Applicability

1. Any interest charged to a Stats
under the proposed regulations was
applied only to the amount of FFP
disallowed for services furnished on or
after October 1, 1980.

2. Funds retained by the Federal
government because of a deferral were
not subject to the provisions of the
proposed regulations. That is, if we
deferred a claim and later disallowed it
within the time limits of 45 CFR 201.15,
we would not transfer the funds in
dispute to the State to hold during the
appeals process. Since the State did not
have the funds in its possession at the
time of a timely disallowance following
deferral, it could not “retain' them.
Deferred claims that are disallowed,
therefore, fell outside the scope of these
proposed regulations because the State
would not have possession of the

disputed funds at the time the
disallowance was made, As such, there
would be nothing for the State to retain.
We based this decision on the absence
of any Congressional | age
indicating an intent to nullify the
existing deferral process. Therefore, the
proposed regulations excluded from
coverage any claim that HCFA has
deferred and disallowed in a timely
fashion.

3. The date of the “final
determination,” which ends the interest
period, would be the date of the decision
(under 45 CFR 16.21) of the Grant
Appeals Board on the claim in dispute; it
did not include any judicial decisions.
The final determination would be that of
the Grant Appeals Board. The
Conference Report accompanying the
Reconciliation Act (H.R. Report No, 96—
1479, 96th Cong., 2nd Sess. 152-153
(1980)) indicates that, although the
House and Senate bills would have
permitted States to retain disputed
claims throughout all appeals, the
Conference Committee agreed that
section 961 gave the States the option to
retain disputed funds only through
completion of the administrative
appeals process.

If the State were to withdraw its
appeal to the Board on all or part of the
disallowed claim, we proposed to
charge the State interest on the
withdrawn portion of the claim through
the date on which the State notified
HCFA in writing of the amount on which
it was withdrawing the appeal. To do
otherwise would nullify the intent of the
law, as a State would be able to
withdraw its appeal as late as a day
before a decision sustaining a
disallowance without paying any
interest. '

D. Procedures for Recovery of Retained
Funds and Interest

If the Board's fina! determination
upheld the disallowance and the State
had retained the disallowed funds
during the administrative appeals
process, we proposed to offset, from the
next Medicaid grant awarded to the
State after the final determination, an
amount equal to that specified in the
final determination, plus interest on the
amount disallowed.

We proposed that the grant award
show the amount of FFP and interest
deducted from the grant as calculated
under the provisions of the proposed
regulations.

Anglysis and Response to Comments

We received 10 comments on the
proposed regulations from seven
commenters. The commenters consisted
of five State agencies, one law firm

representing eight States and a welfare
organization, and a welfare agency.

1. Basis and Scope: 42CFR
433.38(a)(1) and (2)—One commenter
stated his belief that it was
inappropriate and unnecessary for
HCFA to define, in this regulation, the
broader range of circumstances under
which States may properly be in
possession of funds at the time of a
disallowance. He believed that our
position, which excludes (from section
1903(d)(5) of the Act) funds that are
deferred and disallowed within the time
limits of 45 CFR 201.15 as well as other
unpaid claims, conflicts with the statute.

We do not agree with this comment.
While the law specifies that it applies to
all cases in which the Secretary
estimates there has been an
overpayment, it also specifies limits to
its own applicability. For example, the
law does not apply to disallowances for
services furnished before October 1,
1980. To explain why it does not apply
to funds that are not physically in the
hands of the State, we explained in the
preamble to the proposed rule the
disallowance/deferral process as
implemented in the issuance of gran!
awards.

The statute gives the State the option
to “retain” the amount in dispute. Under
the statute, however, this option can
only be exercised after there has beens
disallowance. Since a deferral action—
withholding of funds for a questionable
claim—can only occur before a
disallowance, the Secretary's authority
to defer claims remains intact. Further,
Congress did not address any alteration
to the deferral process, either in the
legislative history or the law itself. We
concluded that Congress did not intend.
by indirection, to overturn longstanding
agency regulations. _

Similarly, if a State appeals a claim
that could not be paid because the Stale
had been formally notified that the
claim was disallowed before the
{ssuance of a grant award approving
payment of that claim, the statute does
not give the State the option to have the
funds paid to it.

2. Basis and Scope: 42 CFR
433.38(a){3)—One commenter alg!ed
that the regulations should identify &
procedure so that no disallowances for
any services furnished before October 1.
1980 will be subject to the new
regulations.

As the commenter noted, the proposed
regulations stated that our policy (88
required by statute) is to apply the
procedure concerning charging of
interest only to those disallowances f°'1
services furnished on or after October &
1980. It is not appropriate to include in
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these regulations a procedure for
identifying the period for which a
disallowance is made, We do, however,
include information in a disallowance»
mtice when seryices furnished on or
after October 1, 1880, are disallowed
sying that the disallowances may be
wbject to an interest charge, If the
tisallowance is for services furnished
both before and after the beginning of
October 1980, we identify, as subject to
inferest, the dollar amount of the
disallowance for retained funds for
services furnished on or after October 1,
1980, This procedure allows the State an
opportunity to verify that no interest

will be charged on disallowances for
services furnished before the effective
date of the statute,

3. Reversal of Election To Retain -
Funds: 42 CFR 433.38(b){3).—{a) One
wmmenter stated that a State should be
ible lo reverse its election to retain
finds without withdrawing its appeal.
The proposed regulations imply that a

tate that elects to retain disputed funds
must dlu so until it loses or withdraws its
ippea

We agree with the commenter that
wlowing a State to return funds before
the appeals process is completed would
benefit both the State and HCFA.
Therefore, we are amending the
wgulations to indicate that a State may
retum disputed funds before the appeals
pracess is complete without
withdrawing the appeal. If it loses its
:pmx before the Board, the State will
Jave 1o pay interest on the funds for the
fme it did retain them. We will charge
inferest from the date of the
Gisallowance notice through the date we
'eeeive written notice from the State
Rat it no longer wishes to retain the
funds.

K‘Sccl‘:(,-:: 1903(d)(5) of the Act gives a
>iale the option of retaining “the

mount of Federal payment in
“ntroversy". In any disallowance, there
*9nly one “amount” in controversy—
hat which is disallowed and which a

*2le contests through an appeal to the
ot Appeals Board. Thus, at the time
. disallowance, the statute provides a

'?‘ with the option of retaining (or
":l':-ﬂlfle the entire amount of Federal
*JNH 's that have been disallovyed
i‘Srv":; v'«rh the State appeals. Similarly,
P ate that wishes to reverse its
e-m-:;:n to retain funds must return the
|: i amoun! in controversy. Just as the
.. 't contemplates a single amount
x' 3 State has the option to retain or
ti.-L ; :x!':he outset of a disallowance,
];w..uu.c- does not contemplate a

i meal treatment of the “amount” in
»;”Fm_\'fr'rssz when a State considers the

T¢al of its election, Aside from the

requirements of the statute, it is not
practical to permit the State to reverse
its election on only a portion of the
funds. Identifying funds retained or

recovered in relation to a Board decision

that upholds a disallowance in part
could produce differences of opinion

regarding the funds on which to compute

interest. In addition, the necessity of
recalculating the already complex
calculation of incentive rebates, as
required by section 1903(t) of the Act,
leads HCFA to conclude that a reversal

of an election to retain appealed funds is

administratively possible only for the
entire amount in controversy.

Although a State may return funds
under this provision after it had
originally decided to retain them, we are
not giving a State the option of having
HCFA return funds to a State once the
State has decided not to retain them.
We maintain that the statute’s use of the
word “retain® means that the State will
hold the funds continuously; once the
funds are recovered by HCFA, the State
has no option to have them paid again
unless the disallowance decision is
reversed on appeal.

We are making several clarifying
changes to the proposed regulations
because of the added provision allowing
a State to return funds without
withdrawing its appeal. We have
rewritten paragraph (d)(1) so that it
applies by cross-reference to any State
decision to retain funds, rather than just
decisions to retain funds until the Board
issues a determination. We have deleted
paragraph (d)(2), since decisions to
withdraw an appeal are now covered in
paragraph (d)(1). Paragraph (d)(3) has
been redesignated as (d)(2). We are
revising paragraph (e)(1) to show the
beginning and ending dates for charging
interest on funds for all three types of
decisions.

We are also adding a subparagraph to
paragraph (b) to make it clear that once
a State elects to have HCFA recover the
funds, it may not reverse its decision.

4. Definition of Appeals Process: 42
CFR 433.38(b) {2} and (3)—One
commenter stated that the “final
determination" to which the law refers
is the result of any judicial appeals
rather than just administrative appeals,
The commenter did not agree with our
belief that Congress' final version of the
bill limited the definition of final
determination to that handed down at
the end of the administrative appeals
process because if a court overturns an
unfavorable Board decision, the State
loses any interest it paid. The
commenter further stated that even if we
da not change the regulations to allow a
State 1o retain funds through the judicial

appeals process, the regulation should
require HCFA to return any interest it
collected from a State if & court
overturns an unfavorable Board
decision.

We do not agree that Congress
intended that a State be permitted to
retain funds through the judicial appeals
process, Despite the fact that the House
bill contemplated permitting the States
to retain funds specifically through any
judicial appeals and that the Conference
Report considered the House and Senate
bills regarding their scope as
synonymous, the Conference
Commiltee explicitly agreed that section
961 gave States the option to retain
funds only through the administrative
appeals procedure. In view of this
unambiguous direction of the
Gonference Committee in rejecting the
position first adopted by the House, we
do not believe we should change the
regulations as suggested by the
commenter.

However, we do agree with the
commenter that it is unlikely that
Congress intended a State to pay
interest to HCFA if it loses its Board
appeal and then not recover the interest
should it win subsequent judicial
appeals. We are therefore amending the
regulations to indicate that we will pay
the State the principal plus any interest
it paid us on the principal if a Board
decision unfavorable to the State is
subsequently overturned in the courts.

5. State Procedures: 42 CFR
433.38(c)f2)—One commenter stated
that the period of time which a State has
to decide whether to retain or return
funds should be expanded from 30 ta 90
days because of the in-depth review the
State must give each claim in view of
the high interest rates.

We do not agree with this comment.
In making a decision regarding a time
limit for a State to exercise its option to
retain funds during an appeal, we
considered various time periods. If
State decides to have HCFA recover
funds during an appeal, it will have held
funds interest-free during the period it
has for making an election under section
1803(d)(5) of the Act, even if it ultimately
loses its appeal before the Board.
Therefore, in the interest of more
prudent fiscal management, we would
actually prefer a much shorter time limit
than 30 days in which a State makes its
election. However, since the State will
be conducting a careful, in-depth review
of the basis for the disallowance in
order to decide whether to appeal, it is
reasonable that the time period for a
decision regarding the retention of
disputed funds, and its interest charge
consequences, should coincide with the
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time limit for making & decision rulemaking rather than a final rule government deals exclusively with the
regarding appeal. because we believed it appropriate to single State agency that is responsible
6. Time Limit on Interest: 42 CFR publish for comment clarifying for the administration of the Medicaid

433.38(c)(3).—One commenter noted that
it was Congress’ intent that the
Secretary expedite the processing of
State appesls after the notice of
disallowance; the proposed regulations
are silent on this subject.

In Pub, L. 96-489, Congress limited the
collection of interest to a 12-month
period following the disallowance notice
with the intention that the Secretary
expedite the appeals process. However,
in section 2163 of the Omnibus Budget
Reconciliation Act of 1981 (Pub. L. 97~
35), Congress eliminated the time period
over which we could collect interest.
More importantly, however, whatever
time limits are placed on the collection
of interest under section 1903(d)(5) of
the Act would not dictate with any
substance the pace of an administrative
appeal of a disallowance. That pace is
determined only in part by HCFA; it is
equally determined by the State that is a
party to the dispute and by the Grant
Appeals Board. As the factors that might
affect the speed of a Grant Appeals
Board proceeding are far beyond the
scope of section 1903(d)(5) of the Act, it
would be not only inappropriate but
unfounded to attempt to control the
proceedings through these regulations.

The following comments and
responses do not address actual
regulation provisions that appeared in
the proposed regulations.

7. Effective Dates.—One commenter
stated that he believes the regulations
should become effective upon
publication of the fina! rule, and that
HCFA should not attempt to enforce
section 1903(d)(5) of the Act with
respect to disallowances before that
effective date. He supported his
argument by stating that to his
knowledge we have not implemented
the statute and that we chose to publish
a notice of proposed rulemaking rather
than a final rule, although we stated the
statute is self-implementing.

We agree that the clarifying
procedures in these regulations should
not become effective until the final rule
is published and we are changing the
effective date to 30 days after
publication. As we noted in the notice of
proposed rulemaking, however, the
statute by its own terms is self-
implementing. and, indeed, by the time
the proposed rule was published we had
already implemented the law in 32
instances. (We did this by notifying
each affected State, in its notice of
disallowance, of its options under the
law regarding retention of the funds if it
chose to appeal the disallowance.) We
decided to publish a notice of proposed

procedures we wish to implement.
Because the statute is self-implementing.
there was not sufficient need to warrant
publishing a final rule with comment
period to implement these clarifying
procedures.

8. HCFA Payment of Interest.—Four
commenters stated that HCFA should
pay interest to a State if the State
returns disputed funds and wins its
appeal before the Board. To do
otherwise is ineguitable and will
encourage States to retain disallowed
funds.

The law does not provide for HCFA to
pay & State interest on disputed funds
when the State has returned the funds to
HCFA and has won its appeal. It was
clearly not Congress' intention to allow
or require HCFA to pay interest lo a
State. Both the Senate and House bills
(Senate Committee Print 96-36, 96th
Congress, 2d Session June 25, 1980, p. 43,
and House Report No. 96-1167, 96th
Congress, 2d Session, July 21, 1960, p. 90)
preceding section 961(a) of Pub. L. 96—
499 would have required HCFA to pay
interest to a State if the State won its
appeal after HCFA recovered disputed
funds, but the law as enacted contained
no such provision. Because the law does
not provide for HCFA to pay interest,
we cannot pay interest under the
provisions of section 1903(d}(5) of the
Act.

9. Interest an Deferred Funds—One
commenter stated that the regulations
should clearly state whether a State
may collect interest on funds for which
HCFA has deferred payment under 45
CFR 201.15 and that HCFA subsequently
pays to the State.

We do not agree with this comment.
As stated in our response to the first
commenl, the law does not apply to

‘deferred funds; our response to the

eighth comment discusses how Congress
rejected the idea of HCFA paying
interest to a State. Thus, paying a State
interest on deferred funds is a subject
beyond the scope of these regulations.

10. Interest Charged to Local
Districts—One commenter stated that
in cases where a State decides to retain
disputed funds and loses its appeal
before the Board, a portion of the
interest charge would pass to local
districts. The commenter wanted us to
amend the regulations to specify that
local districts will be held harmless for
interest payments on disallowances that
are sustained on appeal.

We do not agree with this comment.
As is true for almost! all elements of the
Medicaid program, section 1903(d)(5) of
the Act reflects the fact that the Federal

program. Section 1903(d)(5) of the Act
speaks in terms of a State's potential
liability to the Federal government for
certain interest charges. How a State
handles the sharing of costs and interest
charges with local districts, however, is
beyond the scope of section 1803(d)(5)
and these regulations. As such, it would
not be appropriate to address in this
section how a State may or may not
share interest costs with local districts.

Technical Changes

In the notice of proposed rulemaking,
we inadvertently published two
erroneous cross-references to
Departmental regulations. The
regulations have been recodified and we
used old citations.

1. In the preamble, we referred to 45
CFR 16.10 as the regulations governing
the date of Grant Appeals Board
determinations. This reference should
be 45 CFR 16.21. We have correctly
stated the citation earlier in this
decument.

2. In the proposed 42 CFR 433.38(b){1)
we indicated that HCFA would charge
interest when we have notified a State
agency under 45 CFR 201.14 that a Stale
claim for FFP is not allowable. The
proper reference is 45 CFR 74.304 and
the final regulations are changed
accordingly.

We are also adding the phrase “in
writing” to 42 CFR 433.38(c}(1) so that it
is explicit that a State must notify HCFA
that it wishes to retain the FFP. The
proposed rule implied that the p
notification must be in writing, but since
we are stating explicitly that a State
must notify HCFA in writing that it is
withdrawing an appeal or it is returnisg
the funds, we are revising § 433.38(c){!]
to be consistent.

Summary

In summary, we are adopting the
regulations as proposed, except for the
five following changes:

1. A State may decide to return funt
previously retained without
withdrawing its appeal.

2. A State's decision to return or
retain FFP for disallowances it is
appealing must be made on all of the
disputed funds on which it is pursuing
an appeal before the Board. .

3. We have clarified the regulations
show we will return any principal
interest paid by a State if the courts
overturn & disallowance sustained by
the Grant Appeals Board.
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4. The regulations state explicitly that
a State must notify HCFA in writing that
it wishes to retain the FFP.

5. The cross-references in the
preamble to 45 CFR 16.10 and in 42 CFR
433.38(b)(1) to 45 CFR 201.14 are
smended to read “45 CFR 16.21" and “45
CFR 74.304", respectively.

Impact Analyses

Executive Order 12291

The Secretary has determined that
these final regulations are not likely to
result in an economic effect that meets
the criteria for a “major rule”, as defined
by section 1(b} of Executive Order
12291. That is, the regulations will not—

* Have an annual effect on the
economy of $100 million or more;

* Result in a major Increase in costs
or prices for consumers, any industries,
any government agencies or any
geographic regions; or

* Have significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
sbility of United States-based
enterprises to compete with foreign-
based enterprises in domestic or import
markets.

These regulations implement
iegislation that imposes an interest
charge on disallowed funds that a State
relains pending completion of the
administrative appeals process. It is
estimated that the Federal government
will save a negligible amount in program
expenditures each year beginning with
fiscal year 1983. However, this economic
effect is a result of the statute and not
these regulations, which merely
implement the statue. Therefore, a

regulatory impact analysis is not
fequired.

Regulatory Flexibility Act

Section 603{a) of Public Law 96-354
I'he Regulatory Flexibility Act of 1980)
'tquires that each Federal agency
Prepare, and make available for public
“mment, a regulatory flexibility
analysis (RFA) when the agency is
quired by the Administrative
Procedure Act (5 1.S.C. 553) to publish a
final rule. The RFA is intended to
Explain what effect regulatory actions
'y agencies will have on amall

isinesses and other small entities.

As defined by the Regulatory
exibility Act, the term “small entities"
cludes “small governmental
MRsdictions”, The latter term is defined
:‘ focal governments (cities, counties,
;\\':'.5 townships. villages, school
lsmu‘a, or other special districts) with
*Population of less than 50,000 persons.

-
1
i

As explained above, the legislation
requires a State agency to pay interest
on disallowed claims that the State
retains during the administrative
appeals process, if the Grant Appeals
Board upholds the disallowance. The
regulations establish the precedures to
be used to implement the legislation.
Because Medicaid State agencies do not
fall into the category of small
governmental jurisdictions, the

Secretary certifies, under 5 U.S.C. 605(b), -

enacted by the Regulatory Flexibility
Act (Pub. L. 96-354), that these
regulations will not have a significant
economic impact on a substantial
number of small entities.

List of Subjects in 42 CFR Part 433

Administrative practice and
procedure, Assignment of rights, Claims,
Contracts (agreements), Cost allocation,
Federal financial participation, Federal
matching provision, Grant-in-aid
program—nhealth, Mechanized claims
processing and information retrieval
systems, Medicaid, State fiscal
administration, Third party liability.

PART 433—STATE FISCAL
ADMINISTRATION

42 CFR Part 433 is amended as
follows:

1. The authority citation for Part 433 is
revised to read as follows:

Authority: Secs. 1102, 1902(a)(25),
1903(d)(2), 1903{d)(5). 1903{0), 1803(p). and
1912 of the Social Security Act (42 U.S.C,
1302, 1396a{a)(25), 1396b{d)(2), 1396b{d)(5).
1396b(0), 1396b(p), and 1396k), unless
otherwise noted.

2. The Table of Contents is amended
by adding a new § 433.38 to subpart B as
follows:

Subpart B—General Administrative

Requirements
Sec

43:!‘.38 Interest charge on disallowed claims
for FFP,

3. A new § 433.38 is added as follows:

§433.38 Interest charge on disallowed
claims for FFP.

(a) Basis and scope. This section is
based on section 1903(d)(5) of the Act,
which requires that the Secretary charge
a State interest on the Federal share of
claims that have been disallowed but
have been retaimed by the State during
the administrative appeals process
under section 1116(d) of the Act and the
Secretary later recovers after the
administrative appeals process has been
completed. This section does not apply
to—

(1) Claims that have been deferred by
the Secretary and disallowed within the
time limits of 45 CFR 201.15. Deferral of
claims for federal financial
participation; or

(2) Claims for expenditures that have
never been paid on a grant award; or

(3) Disallowances of any claims for
services furnished before October 1,
1980, regardless of the date of the claim
submitted to HCFA.

(b) General principles, (1) HCFA will
charge a State interest on FFP when—

(i) HCFA has notified the Medicaid
agency under 45 CFR 74.304 that a State
claim for FFP is not allowable;

(if) The agency has appealed the
disallowance to the Grant Appeals
Board under 45 CFR Part 16 and has
chosen to retain the FFP during the
administrative appeals process in
accordance with paragraph (c)(2) of this
section; and

(iii) (A) The Board has made a final
determination upholding part or all of
the disallowance; (B) the
agency has withdrawn its appeal on all
or part of the disallowance; or (C) the
agency has reversed its decision to
retain the funds without withdrawing its
appeal and the Board upholds all or part
of the disallowance.

(2) If the courts overturn, in whole or
in part, a Board decision that has
sustained a disallowance, HCFA will
return the principal and the interest
collected on the funds that were
disallowed, upon the completion of all
judicial appeals.

(3) Unless an agency decides to
withdraw its appeal on part of the
disallowance and therefore returns only
that part of the funds on which it has
withdrawn its appeal, any decision to
retain or return disallowed funds must
apply to the entire amount in dispute.

(4) If the agency elects to have HCFA
recover the disputed amount, it may not
reverse that election.

(c) State procedures. (1) If the
Medicaid agency has appealed a
disallowance to the Board and wishes lo
retain the disallowed funds until the
Board issues a final determination, the
agency must notify the HCFA Regionsl
Administrator in writing of its decision
to do so.

(2) The agency must mail its notice to
the HCFA Regional Administrator
within 30 days of the date of receipt of
the notice of the disallowance, as
established by the certified mail receipt
accompanying the notices.

(3) If the agency withdraws either its
decision to retain the FFP or its appeal
on all or part of the FFP or both, the
agency must notify HCFA in writing.
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(4] If the agency does not notify the
HCFA Regional Administrator within
the time limit set forth in paragraph
(¢](2) of this section. HCFA will recover
the amount of the disallowed funds from
the next possible Medicaid grant award
to the State.

(d) Amount of interest charged. (1) If
the agency retains funds that later
become subject to an interest charge
under paragraph (b) of this section,
HCFA will offset from the next
Medicaid grant award to the State the
amoun! of the funds subject to the
interest charge, plus interest on that
amount.

{2) The interest charge is at the rate
HCFA determines to be the average of
the bond equivalent of the weekly 00-
day Treasury bill auction rates during
the period for which interest will be
charged.

{e) Duration of interest. (1) The
interest charge on the amount of
disallowed FFP retained by the agency
will begin on the date of the
disallowance notice and end—

(i) On the date of the final
determination by the Board;

(ii) On the date HCFA receives
written notice from the State that it is
withdrawing its appeal on all of the
disallowed funds; or

{iit) If the agency withdraws its appeal
on part of the funds, on (A) the date
HCFA receives written notice from the
agency that it is withdrawing its appeal
an a specified part of the disallowed
funds for the part on which the agency
withdraws its appeal; and (B) the date of
the final determination by the Board on
the part for which the agency pursues its
appeal; or

(iv) The date HCFA receives wrilten
notice from the agency that it no longer
chooses to retain the funds.

(2} HCFA will not charge interest on
FFP retained by an agency for more than
12 months for disallowances of FFP
made between October 1, 1980 and
August 13, 1981.

{Catalog of Federal Domestic Assistance
Program No, 13.714, Medical Assistance
Program)

Dated: April 19, 1083,
Carolyne K. Davis,
Administrator, Heclth Care Financing
Administration.

Approved: June 6, 1969
Margaret M. Heckler,
Secretary.

{FR Doc. 83177806 Fllod 6-26-83; 845 um|
SILLING CODE 4120-03-M

DEPARTMENT OF TRANSPORTATICH
Coast Guard

46 CFR Part 32

[CGD 82-063b]

Revision of Staff Codes and
Addresses

AGENCY: Coast Guard, DOT.
ACTION: Final rule; Correction.

SUMMARY: This document corrects an
address in the final rule issued on
February 3, 1983 (48 FR 4780), which
revised or updated the addresses and
staff codes of the component divisions
of the Office of Merchant Marine Safety,
U.S. Coast Guard Headquarters, to
reflect recent organizational changes. In
that final rule, the staff code in the
mailing address in 46 CFR 32.53-3(b)
was unintentionally changed from “(G—
MMT/82)" to “(G-MVI}". This document
inserts the correct new staff code (G-
MTH])".

FOR FURTHER INFORMATION CONTACT:
Mr. Frank K. Thompsod, Office of
Merchant Marine Safety (G-MTH-3/12),
Room 1210, U.S. Coast Guard
Headquarters, 2100 Second Street, SW.,
Washington, D.C. 20593 (202) 426-1577.

List of Subjects in 46 CFR Part 32

Cargo vessels, Fire prevention, Marine
safety. .

PART 32 [AMENDED]

In consideration of the foregoing,
§ 32.53-3(b) is corrected to read as
follows:

§ 3253-3 Exemptions.

(b) Requests for exemptions must be
submitted in writing to: Commandant
(G-MTH), U.S. Coast Guard,
Washington, D.C. 20593.

(14 U.S.C. 632, 49 U.S.C. 1655(h); 49 CFR
1.46(b))
Dated: June 21, 1983,
L. N. Hein,
Captain, U.S. Coast Guard, Acting Chief,
Office of Merchant Marine Safety.
IFR Doe. £3-17254 Filed 8-24-83% 845 am]
BILLING CODE 4910-14-M

46 CFR Part 67
[CGD 80-107]

Documentation of Vessels; Correction

AGENCY: Coast Guard, DOT.
ACTION: Final rule, correction.

SUMMARY: On June 24, 1882 the Coast
Guard published fins! regulations
governing the documentation of vessels
[47 FR 27490). The regulations, as
published, contain an error in 46 CFR
67.37-9(c). That section refers back to

§ 67.37-1(a)(4) but should refer to

§ 67.37-1(a)(3). The error resulted from
failure to take into account a reversal of
the order of those two paragraphs in the
final regulations as compared to the
order used in the proposed regulations.
This document will correct the
reference.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Robert R. Meeks, Office of
Merchant Marine Safety (202) 426-1492,
or (202) 426-1493. Normal office hours
are between 7 a.m. and 5 p.m, Monday
through Friday, except holidays.

List of Subjects in 46 CFR Part 67
Vessels, Documentation,

PART 67—{CORRECTED]

In consideration of the foregoing, 46
CFR 67.37-9(c) is corrected to read s
follows:

§67.37-9 Requirements for Instruments
supplemental to preferred mortgages.
(c) Be accompanied by an affidavit as
described in § 67.37-1(a)(3), from the
assignor(s), assuming party(ies), or
morigagor(s), as appropriate.
Dated: June 17, 1983
L. N. Hein,
Captain, U.S. Coast Guord, Acting Chief,
Office Morchant of Marine Sofety.
[FR Doc. 83-17252 Filed 6-24-2% 848 ain]
BILLING CODE 4910-14-M

e ————e—

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[BC Docket No. 80-90; RM-2587; RM-3228
RAM-3367; FCC 83-259)

Radio Broadcast Services;
Modification of FM Broadcast Station
Rules to Increase the Availabllity of
Commercial FM Broadcast
Assignments

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

sumMMARY: The Commission :ahas
amended its rules to permit the
operation of an increased number of M
broadcast stations. Rule ch were
necessary to meet the demand for ™
broadcast service that could not be
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satisfied under the present rules. Under
the new rules, existing stations will
receive approximately the same
protection from interference as the
current rules provide. The new technical
rules have been expressed in the
International {metric) System of Units
oaTeS: The effective date of the new
rules will be announced if after the FCC
acquires additional funding to obtain the
staff resources necessary (o meet the
burdens imposed as a result of the rule
changes. After the additional funds are
approved, the FCC will publish a public
notice iy the Federal Register giving the
effective date of the new rules.

FOR FURTHER INFORMATION CONTACT:
Kathryn S. Hosford, Federal
Communications Commission Mass
Media Bureau (202) 632-9660,

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Report and Order (Proceeding
Terminated)

In the Matter of Modification of FM
Broadcast Station Rules to Increase the
Availability of Commercial FM
Broadcast Assignments. BC Docket No.
80-90, RM-2587, RM-3226, RM-3367,
FCC B3-259,

Adopted: May 26, 1983.

Released: June 14, 1983.

By the Commission: Commissioner Quello
dissenting and issuing 8 statement;
Commissioner Fogarty not participating:
Commissioner Rivera issuing a separate
statement; Commissioner Sharp absent.

Introduction

1. The Commission's Notice of
Proposed Rule Making ("Notice") in this
Froceeding suggested a number of rule
Chang;rs to incmau the availabxlily of
P..i‘b:.-nmns within the present
Bssignment structure.!

2. The FM band extends from 88-108
MHz and is divided into 100 channels
fiumbered from 201 to 300. The lower 4
Ml 1z containg Channels 201 to 220 and
% reserved for noncommercial
educational stations. The upper 60
channels between 92 MHz and 108 MHz
may be used by both commercial and
loncommercial stations. The use of

ese channels is governed by the FM
Table of Assignments (“Table") found in
Section 73.202(b) of the Commission's
Rules. It provides a listing of
‘ommunities in which stations are
‘berating. or may operate, and the
thannel on which they must transmit.

3. When a new station is desired, the

Table must be amended through a rule
\

n ;;;(TC 24 1235 45 FR 17002 adopted February

making proceeding to add the requested
community and channel. The proposed
station must be located a sufficient
distance from pertinent cochannel and
adjacent channel stations and still be
capable of providing a strong signal over
the desired community. The distance
separalion requirements are based upon
the assumption that each stafion is
currently, or at some future time will be,
operating with maximum facilities
(effective radiated power, “ERP,"” and
antenna height above average terrain,
“"HAAT"). Thus, the Table permits
stations to begin operating with less
than maximum facilities and to increase
them as their financial situations
improve.

4. The Commission authorizes three
classes of FM stations. Class A stations
operate only on 20 designated channels
and have a service radius of 15 miles.
The service radius is determined from
the co-channel distance separation
requirements, which provide protection
from Interference to approximately the
station's 1 mV/m contour, Class B or C
stations operate on the remaining 60
channels. Whether a station is
designated Class B or Class C depends
upon it geographic location. Class B
stations are assigned in the more
densely populated parts of the nation
and have a service radius of 40 miles,
representing protection of their 0.5 mV/
m contour, Areas where Class B stations
may be located are designated Zopes |
and I-A. Class C stations assigne
elsewhere (Zone 1) and have a service
radius of 57 miles, representing
protection of their 1 mV/m contour.

5. The Notice recognized that under
the present allotment rules, additional
service cannot be offered to many parts
of the nation where demand has not
been satisfied. Commission studies
identified three existing standards that
appeared to limit new FM service:

(a) Class A stations may operate only
on 20 designated channels, thereby
foreclosing substantial areas from using
the 60 Class B/C channels for these
smaller stations;

(b) the distance separation
requirements assume stations are
operating with maximum permissible
facilities, although 80% of the Class C
stations and 35% of all FM stations were
not operating with maximum, or near
maximum, facilities at the time the
Notice was adopted; and

(c) the Class B separations, which
reflect protection of the 0.5 m/Vm field
strength contour rather than the 1 m/Vm
contour, prohibit many communities
from obtaining additional FM
allotments.

6. Based on these findings, the
Commission proposed to respond to the

continuing demand for FM assignments
b .

v
(a) Allowing stations with Class A
facilities to operate on the 80 Class B/C
channels if a Class A channel was not

available;

{b) Increasing the number of classes
allowed from three to five by adding
Class B1 (operating facilities between
Classes A and B) and Class C1
(operating facilities between Classes B
and C) stations, so protection would
more closely approximate service area;

(c) Permitting Class B stations to
operate in the same areas as Class C
stations (Zone 1I);

(d) Adopting a new distance
separation table based on providing
uniform protection to the 1 m/Vm (60
dBu) contour of all stations (the primary
impact of the adoption of this proposal
would be on Class B stations whose
separations are now based on the 0.5
mV/m contour);

(e) Requiring existing Class B and C
stations operating with less than
maximum, or near maximum, facilities
to reach the minimum power and
antenna height specified for the new
classification sytem within three years,
or be reclassified based on their actual
operating facilities; and

(i) Allowing new Class C stations six
years to reach their minimuom power and
antenna height requirements because
they would be the only class of station
to have a minimum antenna height
requirement.®

7. Central to the Notice's proposals
was the retention of the basic Table of

-Assignments framework. It did not

propose to modify the allotment
structure represented by the Table.
Instead, the Commission sought to focus
on those changes that could achieve
immediate benefits and to defer
consideration of more complex
proposals until a later date. These
included such matters as terrain
shielding, directional antennas, etc.

8. Those parties that submitted
comments and reply comments that
relate directly to our discussions are
listed in Appendix A. Seven months
after the close of the reply comment
period, the National Radio Systems
Committee (“NRSC") submitted new FM
receiver measurement data.* On August
*The Commission also proposed 1o adopt the

International System of Units (commonly termod the
metric system) for the FM broadcast service

'The National Radio Systems
sponsored by the EIA and the NAB and “is
mmdmhomhhooéudm.nd
electronics manufacturing industries and
interested in im the oversll technical quality
of radio broadcasting and reception. The NRSC by
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3, 1982, the Commission re-opened the
record to accept the NRSC report and
two others filed by the Advisory
Committee on Radio Broadcasting
(“Advisory Committee").* In addition to
accepting the reports, the Commission
allowed 30 days for other parties to
comment on these late-filed studies.®

9. Subsequently, the Advisory
Committee submitted additional reports
and again requested that the
Commission re-open the record to
accept them and to request comments
on their findings.® The Commission
declined the Committee's request stating
that it would consider the reports to be
ex parte comments submitted under the
guidelines governing non-restricted
proceedings. Thus, the Commission
could consider these reports in its
deliberations and any other comments
submitted in response to the filing of the
reports could also be considered to be
£ex parte comments.

Summary of Actions Token

10. The Commission has reviewed
each of the comments filed. Based on

its charter does not assume a position of advocacy
on any matter before the Federal Communications
Commission ot any other governmental body. One
function, however, is to provide agencies with
information on transmitting and receiving
technology which may be used in rolemaking
proceedings.”

|Commitiee description taken from the comments
of the NRSC: October 16, 1961.]

*The Commission acted in response to a petition
from the Advisory Committee. This committee
evolved from the "Advisory Committes on AM
Broadcasting in Region 2 The latter commitiee was
established lo adyise the staff of the Commission
during its preparation for, and participation in, the
International Telecommunications Union Regional
Administrative Conferénce on AM Broadcasting in
the Western Hemisphere.

The purview of the AM conference commitiee
was expanded to include FM broadcast issues when
its charter was amended on September 10, 1080. It
wis renamed the “Advisory Committee on Radio
Broadcasting™ and its organization was altered to
specify two subgroups within the committee. One
subgroup was to address technical matters while
the ofher concentrated on spectrum allocation
matters, [See the Memorandum Opinfon and Order
issued by the Commission on September 22. 1980
(FCC 80-537).)

*The studion nre entitled: (1) Report o the
Notienol Radio Systems Committse from the FM
Subeommittee Task Force, July 24, 1881 ("NRSC
Report™): (2) FM Broadcasting Receiver
Charactoristics and Protection Criterio, July 7, 1982,
{"Technical Subgroup Report™); and Report on FM
Allocation Policies, July 8, 1082 (“Allocations
Subgroup Report”).

“The studies submitted by the Advisory
Committes are entitled: Subjective Evaluations of
Audio Degraded by Noise and Undesired FM
Signals (“Subjective Audio Study™). November 17,
1982: A Study of FM Station Milecge Separationy
("Mileage Separations Stady”), November 17, 1082:
Potentiol Effects of BC Docket No. 80-80 on FM
SCA Operations ("SCA Study”), Novembeor, 1982
and A Study of Sterso Rodfo Listening |"Stereo
Listening Study”), December 7, 1862

that review, we have decided to amend
the rules in the following manner:

(a) Class A stations will be allowed
on Class B/C channels:

(b) the distance separation
requirements will not be modified for
existing station classes to reflect
uniform protection to the 1.0 mV/m
contour (thus, separations for Class B
stations in Zones I and I-A still will be
based on the 0.5 mV/m contour rather
than the 1.0 mV/m proposed);

[c) one new class of station, Class B1,
with an expected service range of 45
kilometers (28 miles), will be allowed to
operate in Zones | and I-A;

(d) two new classes of stations,
Classes C1 and C2, with expected
service ranges of 72 kilometers (45
miles) and 52 kilometers (32 miles),
respectively, will be allowed to operate
in Zone II; 2

(e) existing stations will be required to
meel minimum facility requirements -
within three years or be reclassified to a
station class based on the new
classifications, For Class C stations, a
minimum antenna height requirement of
300 meters (984 feet) HAAT will be
adopted:

(f) new Class C stations will be
required immediately to meet minimum
facilities rather than being provided six
years within which to comply; and

{g) the rules contained in the FM
service will be converted to the
International (metric) System of Units.

These amendments are intended to
provide for additional FM stations in
many parts of the country and still
permit existing stations to provide
service equivalent to that embodied in
the present allotment rules. They
represent, in our best judgment, the
optimum rule changes necessary to
allow new stations while preserving the
unique qualities of the FM service.

Analysis of the Record

11. Our analysis of the record in this
proceeding first will set forth those
comments that relate generally to the
legal and policy issues presented in the
Notice. After a summary and discussion
of those comments, we will proceed to a
recitation and analysis of those
comments that addressed general
technical issues. Then the record on
each specific proposal set forth in the
Notice will be summarized and
discussed. Finally, we will discuss
various matters that are ancillary to the
adoption of the changes sel forth in
paragraph 10, supro, including the
implementation of those changes.

Legal and Policy Matters

12. A number of parties argued that
sufficient information was not available,
nor sufficient thought given, for the
proposals in the Notice 1o be
satisfactorily considered. ABC, NAB,
and other parties urged the Commission
to develop a master plan for an
integrated AM and FM aural broadcas!
service before seriously considering any
deviations from the existing service
structures. They claimed the current
approach of instituting separate
proceedings for each service
represented a conviction to create new
radio outlets without regard to public
service costs, Cox and Multimedia
supplied detailed historical perspectives
of the development of the FM service.
Noting FM's complementary nature to
the AM service, they argued that the
suggested modifications be considered
in an omnibus proceeding.

13, ABC also argued that the instant
proceeding is an ineffective mechanism
for dealing with important issues such
as demand, economic viability,
appropriate service area size,
assignment priorities, and viable
alternatives. The Advisory Committee
urged the Commission to make more
extensive economic studies of FM
stations before taking final action. Its
reports to the Commission, along with
comments submitted by NBC and ABC,
cited economic losses and small profit
margins as indications that further
competition would be undesirable in
many situations. PAB and NRBA
claimed that additional outlets in
marginally profitable markets would
result in less local news and public
affairs programming. ABC pointed out
that, according to several court
decisions, the Commission is expected
to assess the merits of adding new
broadcast stations by balancing public
service gains against losses.

14. Some parties argued that demand
by potential broadcasters does not
represent a public interest determination
as required by the Communications Act
Still others claimed that adoption of the
proposals in the Notice would violate
section 307(b) of the Communications
Act, which requires a "fair, efficient and
equitable distribution of radio services.
They suggested that these factors only
can be fully examined if the Commissictt
issues a Notice of Inquiry into these
subjects before proposing specifics in 8
Notice of Proposed Rule Making.

15. NBC contended that the curren!
FM service is efficient and diverse.
Quoting from the Spring 1980 Arbitron
data, it stated that of the top 100
markels containing 71% of the
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population over 12 years of age. 88
markets contain 5 or more FM stations;
and of the top 150 markets containing
77% of the population over 12 years of
uge, 123 markets contain 5 or more FM
stations. A study performed by A.D.

Ring & Assaciates (“A.D. Ring") was
submitted to support the proposition

that the proposals would not increase
availability in larger markets. The study
investigated potential FM stations under
the proposed changes for 24 of the top
100 markets, It indicated that no
additional FM stations were possible in
any of the top 12 markets and only one
was found in the top 15 markets. Of the
g remaining markets studied (markets 16
to 96 at ten market intervals), it

indicated that the proposed changes
would result in no Class C or C1

stations, 4 Class B stations to 3
communities, 19 Class B1 stations to 7
communities, or 34 Class A stations to
all 9 communities.” Because no additions
would be possible in the highest demand
markets (r.e., the top 12), several parties
claimed that the proposed changes
served no useful purpose.

18. After reviewing the comments
submitted in this proceeding, we believe
that no more appropriate forum exists
within which to comprehensively
examine the public interest need for
additional FM radio service and the rule
changes necessary (o bring it aboul.
Every effort has been made to establish
as complete a record as possible and to
encourage widespread public and
industry involvement. We expanded the
purview of the Advisory Committee to
include the FM service, extensively
delayed this proceeding by extending
ihe comment period several times, and
wven accepled late-filed comments. The
Commission believes the record before
Us is adequate to explore all pertinent
issues, All matters addressed by the
tommenting parties (including those
fludies concerning new receiver
characteristics, average distance
Separations, and audio listener tests and
furveys) have been fully examined and
factored into our decision. The need for
#dditional outlets and the rule changes
tecessary to accommodate them have
hf’t'n carefully weighed against the
“tects such changes would have on the
Present FM service. We have concluded
that the public interest is best served by
#dopting most of the rule changes
Proposed. There exists no reason to
"vestigate further the desirability of
modifying the rules, as many parties
Siggested, because such an

'Presumably, some combination of Classes A, B1,

48 stations is possible in mast of the
‘“mzuaities. However, this is unclear from the data

Slmitted

investigation would only re-confirm
what the record before us already
indicates and would needlessly delay
the benefits of additional FM station
availability. Moreover, as subsequent
discussion indicates, we have been
keenly aware of the interrelationships of
the AM and FM services in satisfying
our statutory mandate to make such
distributions of licenses, frequencies,
hours of operation, and power among
the several States and communities as
to provide a fair, efficient, and equitable
distribution of radio service to each of
the same.*

17. When assigning radio broadcast
stations, the Commission's basic
objectives have been to provide at least
one service to everyone, diversified
service to as many persons as possible,
and outlets for local expression
addressing each comimunity's needs and
interests.®

We recognize that these goals can be
self-contradictory; therefore it is
necessary to strike compromises that
both foster service to all and provide for
outlets for local expression in as many
communities as possible. Such
compromises have been struck in the
past, resulting in radio service in the
United States to 98% of the population
with at least one primary fulltime aural
service (i.e., one primary nighttime AM
or one FM signal of 1 mV/m field
strength or greater. Further Notice of
Proposed Rule Making, Docket No.
20642, at paragraph 53. The rule changes
adopted herein will foster the same
goals, providing opportunities for new
local outlets while preserving existing
primary service areas.

18. Some of the comments stated that
demand for assignments does not
represent the necessary Commission
finding that such assignments are “in the
public interest.” Demand, however, does
represent an applicant’s judgement of a
community’s interest in and potential
financial backing for a new station. We
regard this as a fair basis on which to
examine the public interest aspects of
new proposals. As a practical matter, if
a community really has little potential
for establishing an additional station,

* Section 307(b) of the Communications Act of
1934, ne amended: 47 U.S.C. 307(b).

*The Commissi ly simplified tts FM
allotment priorities and re-affirmed these goals for
this broadcast service. New FM channels are to be
allotied: first. whare they will provide u first
fulltime aural service: second. where they will
provide a second fulltime aural service or a first
local service:; and third, whare they are necessary to
mant other public interest matters. {Seo the Report
and Order in BC Docket No. 80-130, reconsideration
pending. adopted on May 20, 1882.) Those comments
seeking a re-examination of the FM priorities bave
been satisfied by Commission action in BC Docket
No. 80-130.

we believe it unlikely that applicants or
investors would be willing to extend the
effort or financial backing that is
required. As a second matter; potential
competition should not be curtailed by
the Commission second guessing a
market's potential. Other comments
claimed that increased competition
could result in disservice to the public
by reducing existing programming
services, Our experience is that the
public generally benefits from program
diversity brought about by increased
competition. In an individual situation,
however, based on an application and
appropriate pleadings, the Commission
may be called upon to evaluate the
overall adverse impact on service that
could result from the institution of a new
service in a community. See, e.g., Carrol/
Broadcasting v. FCC, 258 F. 2d 440 (D.C.
Cir, 1958),

19. We also believe there is ample
evidence to support the need for more
FM stations. The Station Requiremeant
List, submitted to the Region 2
Conierence on AM Broadcasting,
represents approximately 3,000 separate
locations where the Commission
foresaw a potential need or demand for
nearly 4,000 additional radio stations in
the immediate future.'° The importance
of the list for this proceeding is not the
specific communities noted but the
magnitude of the communities identified
as being underserved. More than half of
these assignments are in communities
with no local AM or FM assignments, no
local nighttime service, or are for
additional minority-owned or local
public radio stations. The Commission's

"“The Commission nolified this st to the
Intemational Frequency Registration Board (IFRB)
ta Insure international protection of our future radio
needs. The list of potentiul station requirements for
various countries in the Western Hemisphere was
submitied to the Second Session of the
Administrative Conference on AM Brosdcastiag in
Region 2 held in November and December, 1081, 1o
establish future plonning needs. Although time did
not allow sdoption of all these requirements,
provisions were made lor adding them after the
conference, (Seo List of Requirements Concerning
Stations to be Authorized botween 1 Jonuary 1983
and 31 December 1887; Appendix to Document No.
16-E, 16 October 1881.) This inventory of potential
interest or demund for additional fulltime radio
stations was compiled from lists of: {a) Locations of
all daytime-anly AM stations; (b) cities asserted as
nneding minority-owned or public radio stations as
defined by National Black Media Coalition and
Nationul Public Radfo in the Report on New Stution
Demand ond Viabifity as submitted by the
Advisory Committes on December 17, 1980; [c) &
few pluces where declarations of interest were filed
in response to BC Docket No. 79-164 (the 9 kHz
proceeding): and (d} communities of st least 2.500
persons which have no local AM or FM sssignments
and are located more than 10 miles from cities of at
leust 25,000 persons [compiled by the staff). The
Commission bas made extensive use of this list for
international negotintions as well as to evaluate
AM service availability for the § kHz proceoding.
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studies have shown that additional AM
stations possible as a result of our clear
channel actions could only satisfy about
125 of these needs.

20, The A.D. Ring study on the
availability of new allotments assumed
that demand for new assignments exists
only in the larger communities already
having assignments. Nowhere in the
Naotice did we imply thal the top 100
markets (sampled by A.D. Ring)
represent the most serious cases of
need. In this regard, the Commission
undertook an extensive computer
analysis of 200 entries from the Station
Requirements List that had no local
radio outlets, contained only daytime
AM stations, or were asserted as
needing additional minority-owned or
public radio stations. Our study found
that the existing FM allotment rules
would allow a total of 57 new slations at
15 of 200 locations studied (see Table |
of Appendix B). In other words, 7% of
the locations studied could have at least
one new FM outlet under the existing
rules. For the various proposals under
consideration, the studies indicated that
the availability of at least one new
outlet per location ranged from 41% to
61% of the study locations depending on
which modifications are adopted. Thus,
the potential of each of the
Commission's individual proposals to
satisfy the need for additional FM
stations can readily be seen.

21. To determine if these results were
indicative of availability at a larger
number of communities, the Commission
conducted another examination using
1000 entries. This study indicated that
our earlier findings were conservative. It
also showed that under the rules being
adopted, additions could be made to
approximately: 49% of the communities
studied that have daytime AM stations
only; 31% of the communities studied
that have no local assignments; 40% of
the communities studied that were
asserted as requiring additional
minority-owned stations; and 26% of the
communities studied that were asserted
as requiring additional public radio
assignments that cannot be
accommodated in the reserved portion
of the FM band (82-92 MHz).?

' For convenience, a summary of the studies and
oumber of additions possible for each allernative is
lsted in Appendix B. Further explanation of these
studies, their definition and limitations, can be
found in a report entitled “Computer Project for BC
Docket No. 80-90 (Increased FM Avatlability)”, May
13, 1962, that has been placed in the docket file.

" The differencs in availability between the
existing rules and the modifications adopted herein
in shown in Appendix B, Figures 1 and 2. These
figures show the approximate distribution of
additions for 1000 study locations throughout the
contiguous United States. Every asterisk ot star on
Figure 1 Indicates an approximate location [with

22. Other indications of unsatisfied
demand for additional FM service may
be found in the comments of more than
35 parties who supported the proposals
in this proceeding. Although the Notice
specifically requested that commenters
not submit requests for new FM
allotments, approximately half indicated
that additional FM stations needed in
their communities were not available
without the changes proposed. We also
note that we receive approximately 200
petitions annually to amend the FM
Table of Assignments, and that
approximately 60% of the new
assignments have two or more
competing applications submitted.

23. In sum, we are persuaded that
there exists a substantial demand for
new FM service that cannot be satisfied
under existing rules. We are persuaded
further that the rule changes adopted
herein provide the most efficacious
means of accommodating that demand.

Technical Matters

24. Technical oppositions to the
proposals in the Notice generally
alleged that few stations operate with
maximum facilities at minimum spacing.
Therefore, stations are covering larger
areas with a higher quality service than
would be expected under the present
rules.

25. The proposals contained in the
Notice were, with one exception, based
on the same technical assumptions as
the allotment and assignment rules
adopted in 1963. These rules consider
interference protection to be determined
solely by the separation, power, and
antenna height limitations. They do not
recognize concepts such as protected
and interfering contours for individual
stations. The distance separations
provide protection from co-channel and
first adjacent channel interference
within a “primary"” service range.’* At

respect to referenced communities) where an
sdditional FM station may be added under the
existiog rules. Figure 2 indicutes the possible station
locations under the new rules sdopted today,
assuming all existing stations elect to increuss
facilities to avoid being reclassified,

" When otiginally adopted in 1963, the minimum
separations were based on the existing FM
propugation curves, These curves are not expected
to predict service or interference ot any particulur
Incation at uny one time. However, they are useful
for predicting service on a large area basis and
therefore are used to analyze general assignment
questiona. Thus, the predicted service area of a
class of station la indicated by the propagation
curves for thé generalized situation and may, or
may not. reflect the actual service provided by »
given station. For this reason, the rules state that
the only protection to which a station is entitled s
that provided by the distunce separation
requirements, not the predicted service area
indicated by the propagation curves {see Section
73.200 of the Rules). We are not changing this
concepl in this proceeding.

that time, the Commission decided that
service ranges of 15 miles for Class A
stations, 40 miles for Class B stations,
and 85 miles for Class C stations would
provide reasonably adequate service
areas while permitting a sufficient
number of FM assignments to be made.'
Assuming that stations operate with
maximum facilities, the minimum co-
channel separations yielded protection
of the 0.927 mV/m contour for Class A,
0.562 mV/m for Class B, and 0.944 mV/
m for Class C stations. The Notice
proposed separations that would have
protected the 1.0 mV/m contour for all
classes of stations; in other words it
retained the approximate service areas
of the Class A and Class C stations but
reduced it for Class B stations.

26. In response, the comments claimed
service far beyond these contours and
noted that the present FM allotment
rules result in an interference-limited
service. That is, the predicted
interference-free service areas are
generally greater than those anticipated
by the minimum separation
requirements because few, if any,
stations are limited in every direction by
co-channel and adjacent channel
stations operating with maximum
facilities at minimum spacings. Several
parties claimed that a signal at the 0.05
mV/m (34 dBu) level may be received.
ABC noted that calculations provided by
A.D. Ring indicated that a field strength
of 0.063 mV/m (36 dBu) will permit
satisfactory stereophonic service [in the
absence of interference) while good
monophonic reception is possible with s
field strength of only 0.0056 mV/m (15
dBu). Still other parties noted that the
CCIR, the International Radio
Consultative Committee, recommends
.25 mV/m (48 dBu) for general planning
purposes.

27. Metromedia, Cox, Multimedia, and
NBC submitted detailed showings of
what they considered the interference-
free service contours of their stations.
ABC stated that an examination of their
7 owned and operated stations revealed
that their existing interference-free
service areas were greater than the area
recognized by the minimum distance
requirements. Metromedia submitted
studies claiming the interference-free
service offered by three of its stations
would be reduced by 28, 37, and 43% of
their geographic service areas if the
proposal suggested in the Notice were
adopted. Similar NBC studies indicated

1 The propagation curves in use in 1963 predicted
o 65 mile service range for Class C stations, Thoese
curves were refined in 1975 (33 FCC 2d 855, and the
new ciirves indicate that the 180 mile co-channe!
separation figure ylelds a 57 mile service range 4
Indicated st paragraph 4, supro.
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population losses for its stations of
between 4.8 and 33% if their
interference-free service areas were
restricted by the proposals. It further
noted that those losing service would
not have it replaced by the new stations.
NBC claimed that locations between 33
and 60 miles from New York City would
lose most, if not all, of the New York
City service, Thus, it concluded, the
suburban and rural populations
surrounding the larger cities would
suffer the greatest losses. Cox and
Multimedia also claimed that the only
practical way of serving many suburban
areas is with wide-area metropolitan
slations,

28. Another A.D. Ring study submitted
by ABC claimed a net loss in service
would result from the Commission's
proposals. It contained several
theoretical assignment situations where
new stations were interjected into
certain currently permitted station
groupings. All additions resulted in a net
loss of service area,' It claimed this
proved that any increases in FM
availability would be to the detriment of
present listening audiences.

29. NTIA, in reply, argued that
stations should only be protected to “a
primary service area” and service
beyond that limit is properly considered
secondary or unprotected. It also argued
that the A.D. Ring study did not consider
several factors, including the use of
directional receiving antennas in rural
areas (which would reduce the level of
the interfering signal), the capture effect
of FM receivers to distinguish the
desired signal from the weaker
undesired co-channel signal (which
would reduce the large areas of
degraded audio quality),* and the
population densities in the interference
zone (which should be much smaller
than those near new community outlets),

30. Upon review of these comments,
we note that the Commission recognized
in 1963 that certain amounts of potential
terierence-free service had to be
tiscounted if a sufficient number of
issignments were to be made. Thus, we

—

* The evaluations indicated  net loss in service
Sten of: (a) 2,075 square miles if a Class B station
;"""‘ ‘ocated ut the center of 4 Class B stutions
Ocated at the lour cormers of a square 170 miles on
¥ side: (b) 563 squnre miles if & Clags B1 atation
lwrv located ut the center of 4 Class B stations
“cated at the four cormers of & square 153 miles on
4 "-1'-‘ (€] 1,685 square miles if a Cluss B station
:xm ‘ocated at the tip of a triangle 120 miles from 2
-A%s B stations that are 170 miles from each other:
'nnd: 1) 2649 square miles if a Class B1 station were
;n.m al the tip of a triangle 108 miles from 2 Class

Mations that ure 153 miles from each other.

"{" Roception of one of two co-channel FM signals
: "'Tf-'I)' equal atrengths is possible because FM
'"t; Vers are capable of respanding to the stronger
% the two signals. AM receivers provide mixed
'ception in these cases.

adopted mileage separations which
struck a balance between the size of &
station's contemplated service area and
the number of stations that could be
suthorized throughout the country. Our
experience since then has indicated that
the balance was not incorrectly
determined. From 1,100 commercial FM
stations in 1963, we now have 3,800 and
the demand for new FM stations is
evident by the number of new channel
allotments requested every year and the
instances of competing applications for
available channels.

31. We recognize that the introduction
of new stations into the current scheme
could cause interference to the reception
of existing stations beyond their
normally contemplated service areas.
Indeed, this is the case under present
rules where the Commission regularly
receives letters complaining of lost FM
service (outside the primary service
area) when a new station is activated or
an exisling station modifies its facilities.
Proposed rule changes that would
permit additional new stations would
similarly create losses of secondary
services. The opponents of the rule
changes, however, have failed to
provide any information that the
populations allegedly losing such
extended services exceed the population
gains from new stations.'” We believe
that these losses are more than
compensated for by the provision of
new services, particularly to
communities without local service. In
this regard, we note that 98% of the
population of the United States currently
receives at least one fulltime primary
aural service. The new stations
contemplated herein would not
adversely affect that primary service,
but they would provide local service (or
local fulltime service) to communities
that are precluded under current rules.
In this manner, the percentage of the
population enjoying primary aural
service and the number of communities
with local stations may be increased.
On balance, therefore, we believe that
the provision of new primary service
and first and/or second local service is
a higher priority than the preservation of

" The previously referenced theoretical A. D. Ring
study i limited to areas of alleged loss of service
only. It, therefore, could not provide information on
the populations within those areas, the population
that would recelve primary service from the
presumed new station, or the other services
available in the asserted “"loss” area. The
Interference-free service areas that Cox and
Multimedia cluimed for their stations, however,
each contain between 17 and 34 FM stations located
either within or directly along the claimed service
contours of each starion. Between 7 and 14 of these
locally assigned FM stations are located within the
areas they claim will lose service (except for Station
WAIA, Miami, Florida. where the interference-free
sarvice is mostly over swamp land),

service beyond the normally protected
service area of existing stations. This is
particularly the case where that
extended service may be adversely
affected under current rules if: the
providing station changes its location; a
limiting station is authorized under
current distance separation
requirements; or an existing limiting
station changes or increases its facilities
within current restrictions. Accordingiy.
we do not believe it appropriate to
protect these extended service areas at
the expense of new primary service.

32. Some commenters also alleged
that the present minimum separation
requirements result in a low quality
signal at the outer edge of a station's
primary service range. They noted that
while the original protection ratios are
satisfactory for regular FM broadcast
operations, they are unable to protect
multiplexed operations (stereophonic
broadcasting and subsidiary
communications operations), The
comments urged sufficient protection of
the service contour to permit
“satisfactory” reception of these
operations at the full extent of their
service range.

33. In support of this argument, these
comments called attention to the
international standard for stereophonic
reception which is based on a 50 dB
audio frequency (“AF") signal to noige
(“S/N") ratio. (The international
standard is contained in the
recommendations of the CCIR.) To
provide for this level of quality, they
argued that the distance separation
requirements should be increased to
provide higher radio frequency (“RF")
desired to undesired (“D/U") signal
protection ratios." The Technical
Subgroup Report summarized several
recent studies and submitted curves
indicating the effect of various distance
separations on co-channel protection
ratios for a desired 1 mV/m (60 dBu)
signal.'* This report and several

* The Advisory Committee, urging protection of
stereophonic service, submitied three studies
dealing with this topic: the Stareo Listening Study;
the Subjective Audio Study; and the Mileage
Separations Study. These studies indicated that (1)}
spproximately one-half of all radio recelvers are
capable of stereophonic reception. with
stereophonic listening about twice 8s commaon as
monophonic listening: (2) a 50 dB AF S/N ratio was
necessary for satisfactory stereophonic reception (if
the presence of the interfering signal was 1o be oaly
“slightly unnoying" according to & panel of expert
listeners); and (3) the avernge co-channel separation
betwoen stations yields a 34 to 40 dB RF D/U wignal
protection ratio.

* The reports concerning protection standards
are: Report to the National Rodio Systems
Comumittee from the FM Subcommittes Task Force,
July 24, 1081; Report of the Nationa! Quadraphonic
Radio Committee to the Federal Communicotions
Cornission, November 1975: Recommendations




28492 Federal Register / Vol. 48, No. 124 / Monday. June 27. 1983 / Rules and Regulations

— = . R T ———
comments noted that the NRSC Report Predictad primary service
concluded that reception-of a signal 5 o sicesbon AF S/N ratios RE D/ ratios i
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34. Also, Group W alleged that FM
subscarrier services could not be
provided effectively if stations operated
at minimum separation distances. They
stated that any modifications which
would decrease current protection could
significantly reduce the quality of
subcarrier services, The SCA Study,
submitted by the Advisory Committee,
echoed this argument and noted that
further investigations should be
performed.

35. Although the Commission was
aware of the fact that some FM stations
were providing sterea service in 1963
when it first addressed this issue in
Docket No, 14185, and that such service
required greater protection for high
quality reception, it did not select
separations lo protect stereo service to
the limit of the otherwise contemplated
service radius. The requests to increase
protection ratios were rejected based on
the need to provide for a sufficient
number of necessary assignments and
because stereophonic broadcasts were
considered to be an optional
enhancement of a station’s
entertainment programming,

36. Nonetheless, the Commission re-
examined the desirability of requiring
such protection in response to the
comments received in this proceeding.
We used the NRSC receiver data to
determine the expected service ranges
under the present rules for monophonic
and stereophonic reception of signals
having differen qualities. A 30 dB AF S/
N ratio was used to represent the
“standard quality" monophonic service
now provided by the separation
requirements. [This figure generally is
assumed to form the basis for present
protection ratios although, in Docket No.
14185, the Commission did not
acknowledge it as such.) A 50 dB AF S/
N ratio was used to represent the “high
quality” stereophonic service referenced
by the comments. We developed the
following table based on a receiver
having the performance characteristics
obtained by averaging the data
contained in the NRSC report (assuming
co-channel stations operating at
minimum distance separations with
maximum facilities);

and Reports of the CCIR, 1978; and A Study into
Current FM Receiver Performance and the
Relevance of FM Allocation Criteria, Petar Cahn
und Associates, April 1978,

WF D/U ratio used 10 dotecmne pragsent co-channel separation distances

Thus, the present co-channel Class C
separation requirement of 180 miles
permits “standard quality” monophonic
reception at a distance of approximately
63 miles while “high quality”
stereophonic reception is expected to a
range of 36 miles. All minimum
separations provide for an “inner ring"
of high quality stereophonic service
which gradually diminishes to standard
quality monophonic service at the limit
of the primary service range in the
direction of the undesired station.

37. To provide stations with the 40 dB
RF D/U protection necessary to achieve
a 50 dB AF S/N ratio, however, would
require the separation between co-
chanpel Class C stations to be increased
from 180 miles to 255 miles. Such an
increase amounts to a Class C station’s
signal experiencing 20 dB RF D/U
protection at a distance of 82 miles from
the transmitter rather than 57 miles as
currently expected. In other words,
protection that results in 59 dB AF S/N
stereophonic service simply extends a
station’s monophonic service range. If
the new distance separations were the
only ones based on the higher protection
levels, the new station classes would
require distances as great, or almost as
greal, as the present requirements for
the larger classes. For example, for a
pew Class C1 station to offer a minimal
34 dB RF protection level, it would have
to be located at least 217 miles from an
existing co-channel Class C station

*(while a new Class C would only have
to be separated from an existing Class C
station by 180 miles). Analysis of the
adjacent channels yields analogous
results,

38. To require protection at such
levels would effectively preclude many
new assignments. Even if this
proceeding were broad enough to
determine a minimum level for predicted
stereo service, we do not believe that
protection of that service beyond what
was contemplated in 1963 would be
appropriate. As we found 20 years ago,
such protection would significantly
increase the necessary separation
between relevant channels and thereby
substantially decrease the potential for
new stations. We believe that the
balance as originally struck provides
adequate service areas to potentially

support a station's operation while
giving opportunities to create enough
stations to provide a fair, equitable, and
efficient distribution of radio service
among the several States and
communities. See 47 U.S.C. 307(b) (1936

39, We recognize that permitting Class
A stations on Class B/C channels and
the intermediate classes of stations
provide additional opportunities for the
creation of stations that may have a
limiting effect on the stereo service
areas enjoyed by existing stations by
virtue of their location at distances
exceeding the minimums established in
the rules. However, we believe that the
potential gains of new service,
consistent with the mandate of Section
307(b), far outweigh the losses of
enhanced (stereophonic) service
predicted by the commenting parties
since protection was not afforded the
affected areas under the existing rules.
In making this judgment, we emphasize
that such areas will continue to get the
same protection for monaural service as
was originally contemplated in 1963.
That is to say, the balance is between
new service and enhanced
(stereophonic) service, and we find no
compelling reason to increase
previously granted protections at the
expense of needed new service to
communities that would otherwise be
precluded from getting a new FM
service, :

40. In this regard, we again emphasize
that the communities we have identified
as potential locations for new FM
assignments under these rules include 8
substantial percentage of places with no
local service or with only daytime AM
service where existing rules would not
permit a new FM station. We believe
that provision of such service outweighs
a predicted loss of multiplex services
that may already be severely curtailed
by existing co- and adjacent channel
stations.

41. The requests to increase the
protection ratios on which the
separations are based are directly
related to the arguments concerning
service beyond the theoretical protected
contour. Parties have argued that we
should protect a station's stereophonic
service to what has been the limit of its
normally contemplated service radius.
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They assert that most stations are
located at more than the minimum
mileage required by our rules and such
stations therefore receive stereophonic
protection beyond what could be
expected at the minimum distance. We
do not doubt that this is the case. Our
mileage requirements are minimums and
have never been waived at the
allotment stage. Moreover, persons
secking new FM stations desire to serve
specific communities. That fact along
with the minimum mileage requirement
would result in a location at some
greater distance in almost all cases. If
the service areas were determined
solely by the distance to co-channel
stations, there would be many cases
where an FM station provided monaural
and stereophonic service to a
significantly larger area than that
contemplated by the co-channel
separation figures. However, in many
cases, limiting stations are those on
adjacent channels.®

12. Finding that a station's predicted
stereo service area is limited by co-
channel and adjacent channel stations
does not mean that stereo service is
unavailable in these areas or that the
“losses” are irreversible. In fact, the
new receiver data contained in the
NRSC report indicates that the 20 dB RF
D/U ratio provides for stereophonic
reception, if possibly of lesser quality
than some parties believe appropriate,
and not just monophonic reception as
previously thought by the Commission
and many parties. Several parties used
present protection ratios to claim that
their service is being listened to and
enjoyed at the outer edge of their
interference-free contours. Therefore,
the arguments suggesting that the signal
quality at the present protection level is
“unlistenable” appear highly
exaggerated. Even the listening tests and
surveys indicated only that a 30 dB AF
§!.\' ratio was “annoying” for the

preferred" stereophonic reception
mode. As an alternative to higher
protection ratios, persons receiving
“evice of inferior quality may easily
'mprove it by installing a directional
fceiving antenna or improving the
performance capability of their receiver.
In this manner, persons residing in areas
predicted to “lose” service may regain it
f'they so desire,

3. Several parties also stated that the
Commission should protect a station's
strvice range from second and third

—

. "‘( ;:\.Am.ph\ the stereo service area of station
& Momingside. Marylund (s limited by &

B R - hannel station (WJAC-FM, Jobnslown,
.;T’:“F"- 2nia) and three adjacent channel stations
S FLO-PM. Farmville, Vieginia; WFTR-FM. Front
299l Visginia; and WPLN-FM. Philadelphia.

renasyivania)

adjacent channel interference, rather
than basing these separations on
substitution of signals.* Finally, many
parties asserted that mobile (Le.,
automobile radio) reception problems
would be exacerbated if the distance
separations set forth in the Notice were
adopted.

44. ABES and ABC both argued that
the second and third adjacent channel
separation requirements should
recognize the same service area as the
co-channel and first adjacent channel
separation standards. Not doing so is a
direct cause of mobile FM receivers
randomly capturing undesired stations.
ABES also claimed that tuning in the
“educational band" (where the primary
service range is given full second and
third adjacent channel protection) is
comparatively easy versus tuning in the
“commercial band" (where the
replacement service concept permits
closer spacing of stations). It claimed
that this difference illustrates the
appropriateness of protecting the
primary service contour rather than
using the replacement service concept.
As an example of tuning difficulties,
ABES noted mobile reception problems
in the Washington-Baltimore area where
56 stations are assigned in the
“commercial” portion of the FM band.
ABES recommended that full protection
from second and third adjacent channel
interference be afforded to each
station's primary service range. ABC
and AGK suggested that a compromise
“guardband” solution be adopted if full
second and third adjacent channel
protection standards were unacceptable.
Their guardband compromise was to
base the distance separation
requirements on a —40 dB RF D/U ratio
for both second and third adjacent
channel separations.®

45. NTIA, on the other hand, found
only minor interference problems with
seven Los Angeles area FM stations that
have second and third adjacent
operations at less than minimum
separations. The data did not address
whether the public is experiencing
reception problems, except to note that
“several station managers knew of no
interference problems.” NAB, in reply,
claimed that the resulting minor
interference areas woul? not be typical
because the receiver data referenced

# Replacement service assumes that the service
of one station will supplant, not simply interfere
with, the service of another station. Using this
concept, new stations must locate outside the
predicted service area of stations 2 or 3 channels
removed, and these stat must be outside the
service area of the new station.

*This is the third adjacent channel protection
standard required in the educational portion of the
FM band (88-92 MHz). See Section 73.509 of the
Rules.

more expensive receivers than the
average ones used by the public.

46. We recognize that some
environments cause FM receivers,
particularly mobile receivers, difficulty
in maintaining suitable signal strengths
to avoid second and third adjacent
channel interference. Mobile receivers
were not @ major planning factor in the
present separation requirements or
those proposed in the Notice. Rather, we
used the concept of replacement service.
Mobile receivers, however, are
subjected to wide variations in signal
strength due to multipath reflections as
they pass through different
environments along highways. In these
situations, they are likely to “lock onto"
stronger adjacent channel signals rather
than the desired signal. The Commission
believes that the separation distances
can be modified to reduce mobile
reception problems and only minimally
affect the potential for additional FM
stations. Thus, the rules we are adopting
provide “guardband" protection on
second and third adjacent channels as
suggested by ABC and ACK.»

47. Finally, several parties urged
consideration of additional FM stations
on a case-by-case basis, including
consideration of directional antennas
and terrain.® Cox/Multimedia, however,
argued that a protected contour scheme
risks engulfing the FM service with the
interference and processing problems of
the AM broadcast service. In any case,
the Commission is not convinced that
the benefits of the Table (/.e., ease of
comparing community needs, provision
for future facility growth, and simplicity
of processing procedures) should be
abandoned at the present time. Even
with the changes adopted herein, many,
if not most, existing stations will be
provided the opportunity for future
growth. Although some parties indicated
a preference for the "AM-type" method,
this method is too time-consuming to
comport with the Commission's goals to
facilitate faster processing procedures.

# Also, the NRSC Report indicated that the
sacond sdjacent channe! interfering signal can be 50
dB greater than the desired signal { -50 dB RF D/U)
and still provide a 30 dB AF S§/N stervophonic
output signal. Thus, the —40 dB RF D/U ratio
appears generous for distance separation
requirements bused on a phonic reception
standard.

* Although the use of directional antennas,
terrain shielding. and co-location of tranamitters
were not proposed in this proceeding. the
C {ssion did request additional information. We
sought guidance on how these methods might be
incorporated inio our present Table strocture. A
variety of information on increasing FM availsbility
and the potential problems of employing these
techniques were submitted. Specific suggestions

related 10 preservation of the Table were not
provided.
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The changes adopted herein should
provide the opportunity to establish
additional radio stations in areas of
greatest demand that should not be
delayed by case-by-case processing
procedures. A go/no-go method as
represented by minimum distance
requirements still is advantageous and
preferred.

Specific proposals

48. Before turning to a discussion of
each proposed change, it may be helpful
to reiterate the results of the
Commission's computer studies on the
potential benefits of those changes.
Using 200 locations identified as needing
additional radio services, the studies
determined how many of these could
have an allotment under the existing
rules and each proposed rule change
separately. The resulting progression
demonstrates the incremental increase
in availability, /.e., the percentage of
locations for which at least one new
allotment was found, for the individual
proposals. (The benefits of each option
are set forth in more detail in the
individual discussion of each proposed
change and in Appendix B.)

- T_A_ =t
vadabiity
Cplions (porcent)

1. Existing nles oo 7

2. Class A stations on Class B/C channels 4

3. Class B statons in Zone B ... -~

4. Addsonal station classes B1, C2, and C1 43
6. Reclassification:

{With Option 5) ... 81

Option 5)...... AT 57

49. Option 2, Class A Stations on
Class B/C Channels. This proposal was
opposed by ABC, NBC, and others who
suggested that, although it could result
in new assignments in areas outside the
larger radio markets (i.¢e., outside the lop
12 markets), this service would
represent an inefficient use of channels
reserved for the wider area stations.®
NTIA. on the other hand, suggested that
reserving certain channels for Class A
use should be eliminated altogether.
They argued that any class of station
should be allowed to operate on any
channel. NAB, in reply comments,
argued that this idea would be contrary
to the basic principle of the Tahle which

» Those parties also argued that adoption of this
proposal would result in some Class A stations
operating at a competitive disadvantage to higher
power stutions. This issue was addressed in BC
Docket No. 80-130, The Commission found there
that intermixture of different clusses of stations
within (he same community should not be
foreclosed us & matter of general policy, In any
cane, the issue now before us in not whether
different classes of stations may be intormixed in
the sume market but whether Class A stations
should occupy Class B/C channels

ensures stations for smaller sized
markets.

50. Several parties claimed, and our
studies confirmed, that this proposal
would provide the single largest
increase in availability for most
locations. Our study of 200 locations
found that availability of at least one
new station per location would increase
from 7% under the present rules to 41% if
this proposal were adopted. Many
argued that these outlets would be a
new source of interference outside the
primary service range of existing
stations. As stated previously, however,
the Commission believes that the
opportunity to establish additional
stations should not be curtailed by
providing protection to secondary
service areas. Therefore, we will allow
Class A stations to operate on all
channels.

51. NTIA also proposed that Class B
and Class C stations be allowed to
operate on Class A channels. However,
that change should offer few potential
assignments, and those that are possible
would preclude large areas from future
Class A allotments. Therefore, at this
time we will allow Class A operations
on any channel, but other station classes
will not be permitted to operate on the
Class A channels.

52. The Notice further suggested that
Class A stations be permitted to occupy
a Class B/C channel only if a Class A
channel were not available. No specific
comments addressed this proposed
restriction. The Commission, however, is
concerned that defining availability (i.e.,
reasonable site, city grade coverage, co-
location with AM transmitter, antenna
farms, etc.) would be difficult. Therefore,
we have decided not to adopt this
restriction because it would require
extensive showings and would be
administratively cumbersome to
enforce. We believe the applicant to be
the best judge of its particular situation
and accordingly shall not restrict its
choice. Likewise, we will not require
these channels to be used by the larger
class of station first, as some parties
urged. To do so might be
counterproductive to the establishment
of a local station if a potential applicant
lacked the financial resources to
construct and operate the larger class of
station.

53. Options 3 and 4, Intermediate
Classes of Stations. The Notice
proposed creating two new classes of
stations: Class B1 with facilities
between Classes A and B and Class C1
with facilities between Classes B and C.
It also suggested allowing Class B
stations to operate nationwide. Thus,
three classes of stations [Classes A, B1,

and B) would be permitted in Zones |
and I-A and all five classes [Classes A,
B1, B, C1, and C) in Zone 11,

54. Most comments did not focus on
allowing Class B stations in Zone Il
independently of the other proposals. As
pointed out in the Notice, simply
allowing Class B stations to operate in
Zone 11 would not allow many
additional assignments unless the
distance separations were changed.™
[The FCC computer studies confirmed
that no increase in availability was
possible {Option 3 compared to Option
2) and only 12 of the Class A stations
from Option 2 could become Class B
gtations {see Table II of Appendix B).]
Consequently, the Notice proposed to
reduce the protected contour of all Class
B stations from 0.5 mV/m to 1.0 mV/m.

55, As for the creation of the proposed
Class B1 and Class C1 stations, ABC
claimed that the A.D. Ring studies
proved they would not be beneficial lo
the public. It noted that no Class C1
stations could be identified and the
Class B1 stations that were found would
cause interference o existing services
over geographic areas that would
exceed the gains from the new services.
ABES noted that additional classes of
stations could be supported if variations

*of the Notice’s proposals that would
provide adequate protection lo existing
stations were adopted. Specific
modifications were not suggested,
however, except to urge protection of
existing interference-free service areas.
NTIA again urged an even greater
number of station classes. It argued that
the distribution of service areas for
existing Class B and Class C stations
would be more uniform if seven rather
than five classes were adopted. In reply.
Cox/Multimedia claimed that NTIA's
proposal for seven classes does not
contain any detailed technical analysis
but merely an assumption that “if five
classes of channels are efficient, seven
would be even more efficient.” They
argued that NTIA failed to address the
effects of tighter constraints on station
growth, licensee costs, greater levels of
predictable interference, and
administrative impact.

56. Although NTIA’s seven class
proposal may represent more uniform
statistical distribution of existing
stations, this is a benefit of little value
and great cost. An analysis of its
proposal indicated only slight
differences between co-channel
separation requirements for different

= This occurs because the existing rules requite
Class B stations to be separated from co-chanoel
Class C stations by 170 miles, or only 10 miles 1:’;
than the co-channel Class C to C requirement of }
miles.
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classes of stations. For example, NTIA's
Class C1 station would be separated
from a Class C station by 160 miles,
while a Class B station would be
separated from the same Class C station
by only 156 miles, a difference of only 4
miles. These separations would not
allow stations sufficient room for facility
growth or adequate transmitter site
selection. It also would be
administratively cumbersome for the
Commission to oversee. While we
believe additional station classes are
desirable, a balance must be reached
between complexity and the numbers of
potential assignments. Therefore, we
shall not adopt the classes proposed by
NTIA.

57. The Commission explored the
gains possible if stations with Class B
facilities were assigned in Zone Il and
protected to the proposed 1 mV/m
contour (Ze., denoted as Class C2).* We
also explored the proposal to create
additional classes of stations so that
existing stations would receive
protection more in keeping with the
service rendered. The FCC computer
¢tudies examined the number of
#ssignments possible if three new
classes (B1, C2, C1) of stations were
sdded. Thus, separate classes were
studied for the two zones: Classes A, B1,
and B in Zones I and I-A and Classes A,
C2,C1 and C in Zone IL These studies
assumed protection of existing stations
tqual to that embodied in the present
separation requirements. This option
found that availability would only be
43%, compared to the 41% expected by
permitting Class A stations to operate
on Class B/C channels (Option 4 versus
Option 2). However, the study also
ndicated that the stations assigned
could operate with greater facilities. An
additional 11 Class B1, 46 Class C2, and
16 Class C1 stations were found (see
Table I of Appendix B).

58. Because the larger class of station
presents improved efficiency in terms
of service-rendered compared to

terference-caused, the Commission is
“mvinced that adopting these
fddl!innal classes of stations would be
beneficial.™ We believe that allowing
\

" Since the Class B minimum separation
"*quirements depend upon the zone of operation,
l(d‘;r,,']' operating with Class B facilities in Zone I
¥\l be termed Class €2 to avoid confusion with
Wiss B facilities in Zone L.

).: Efficiency according to Docket No. 14168 is
“Hined as: Eff, =383 x (R/S) ¥, where R is the

Frimary service radius of a station and S is the
‘?‘\ué'ru between stations [see Notice of Inguicy,

-(ﬁ] '® of Proposed Rule Making. and Memorandum

'™an and Order at paragraph 39). Thos, the
ticiency of co-channel Class C3 stations is 32%,

while co.channe} Class s
lficient ey &

stations with Class B facilities with
modified separation requirements in
Zone Il (Class C2) and creating
intermediate classes of stations (Classes
B1 and C1) that serve larger areas than
Class A stations represent major
benefits in terms of spectrum efficiency.

59. Option 5, Uniform Protected
Contour (1 mV/m). Several parties
submitted detailed showings indicating
that changing the minimum separation
requirements to represent a uniform 1
mV/m protected service contour could
severely limit a station’s primary service
range, especially that of Class B
stations. Metromedia and various other
parties pointed out that there were
specific reasons for Class B stations
currently being based on a 40 mile
service range, They noted that, in 1963,
the Commission found that the large
metropolitan communities of the
northeast averaged 33 to 40 miles in
radius. They argued, therefore, that a
minimum limit of 33 miles for Class B
stations was totally unacceptable for
many communities located in Zone L
ABES stated that such a reduction
would be a 32% loss in primary service
area for Class B stations and, in one
particular case, a loss in population of
175,000 persons for each station located
at Indianapolis, Indiana.

60. ABC and others argued that a 1
mV/m protected contour was previously
considered and rejected in 1963 in
Docket No. 14185. They noted that the
Commission refused to create a
squeezed-in service by “protecting only
the 1 mV/m contour." Cox submitted
that reducing the minimum spacing
would create a system similar to the AM
service and would waste FM's unique
potential for wide-area service. ABC
claimed that this proposal would not
represent any appreciable increase in
new FM assignments because only one
addition in the A.D. Ring study was due
to reduced separation requirements.
Because the other proposals yielded
greater numbers of potential FM.
additions, it argued that the uniform
protection proposal would not be
instrumental in providing for additional
FM assignments in needy areas. NTIA in
reply claimed that both Class A and
Class C stations “have done well" with
a 1 mV/m protected contour and
suggested that Class B stations “should
be able to also.” They argued that a
decrease in separations would allow
new stations at intermediate distances.

61. ABES focused on the impact of the
protection of mobile receivers and
submitted detailed analyses of several
situations in the northeast where several
stations are spaced less than the
minimum separation requirements. It

claimed that the resulting protection of
only the 1 mV/m contour in these cases
has made matters so severe as to render
many signals “unlistenable.”
Consequently, reducing the minimum
separation requirements would result in
similar areas where only garbled signals
could be received. Because more cities
have acquired “"New York City-like"
architecture that causes increased signal
reflection and diffraction since the
present distance separations were
developed, it suggested the Commission
avoid any action that would increase
interference to these receivers. ABES
stated that in today’s environment (i.e.,
tree-lined highways, bridge abutments,
super-highway signs, downtown
buildings, etc.), “[t]he desired signal is
subject to very rapid changes in level,
beyond the ability of the receiver signal
“leveling” or automatic volume control
to avoid."” It further cited cases in New
York City, Philadelphia, and along the
U.S. Route 1 corridor where co-channel
and first adjacent channel stations
located at less than minimum spacings
have resulted in many cases of “limited
coverage within myriads of
interference.” Thus, ABES argued that
greater protection is needed and the
distance separations should not be
decreased.

62. The Commission recognized in the
Notice that this proposal would have a
substantial impact on the primary
service area of existing Class B stations.
Because the present separation
requirements for Class A and Class C
stations afford protection to
approximately the 1 mV/m contour (at
912 and 1.023 mV/m, respectively, using
current propagation curves), they are,
for the most part, unaffected by the
proposed change. For the Class B
station, however, this proposal would
reflect a change from the .524 mV/m to
the 1.0 mV/m field strength contours or
a decease in primary service range from
40 miles to 33 miles. The Notice,
however, questioned whether the
increases in availability justified
reducing the Class B stations’ primary
service area. The majority of the
commenting parties, citing the A.D. Ring
study statistic of only 1 addition, argued
the negative. The FCC computer studies,
on the other hand, revealed that
availability would increase from 43%
(Option 4) to 55% with this proposal.
Thus, 110 of the 200 study locations
would be provided an opportunity for
additional outlets instead of 86 {see
Table I of Appendix B). Also, the
number of stations allowed at these
communities would increase from 235 to
332. This new availability, unlike the
other proposals under consideration,
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would be at the expense of the primary
service areas of existing stations. In
view of this impact and because
urbanized areas have grown since 1963,
the argument against this proposal is
most compelling. The Commission does
not consider the incremental increase in
availability to justify the loss of existing
primary service areas, Again, balancing
the total number of potential stations
against the potential service rendered,
we cannot justify reducing a station’s
expected service area at this time.*®

63. Option 6, Reclassification of
Existing Stations. The Notice further
proposed to reclassify all existing
atations, after a period of three years,
according to their actual operating
facilities. The Commission noted that
many existing stations are operating
substantially below the maximum
facilities permitted. Because the
minimum separation requirements
assume maximum facilities, these
stations preclude other FM stations from
being authorized, yet do not furnish
primary service over the area intended.
The three year period was suggested to
give each station the opportunity to
explore its ability to increase facilities
and submit an application for
modification of its license.

64. NBC suggested that
reclassification of stations where the
need for mutual protection could be
demonstrated should not occur. They
argued that if existing stations chose to
operate below minimum facilities, the
new assignment “should protect all
existing service areas.” Metromedia did
not technically oppose reclassification
stating that ** * * it was a more
reasonable approach than reduced
distance requirements of providing
increased service to the less populated
areas in the West." Cox and several
others, however, opposed this change,
stating that part of FM's unique identity,
which allows for future expansion, could
be destroyed. They argued that existing
licensees would be faced with an
unappealing choice. They either would
have to risk present econnmic
investment to increase their facilities
based on estimates of future community
growth, or atherwise be foreclosed from
realizing their full potential due to
present circumstances. ABES and others
noted that stations may not be operating
with maximum facilities due not only to
economic reasons, but for other reasons
as well, They cited the Commission's
multiple ownership restrictions (Section

" As noted in comments submitted by Bob Zwick.
the Commission is aware that the 1 mV/m contour
may be located at a distance of 40 miles by allowing
an increase in facilities for Class B stations.
However, this saggestion would not foster the goal
of incroasing the avallability of FM stations,

73.240), FAA air hazard limitations, and
local zoning restrictions as examples.
Because many of these limitations
restrict antenna heights, ABES
suggested that stations be allowed to
increase their power to attain the
equivalence of operating with maximum
effective radiated power (ERP) and
antenna height above average terrain
(HAAT).

65. The Commission realizes that
many stations are operating at less than
“full” facilities because of other
Commission regulations, other
government agencies’ limitations, or
restrictions of local jurisdictions. It is
exactly this inconsistency, between the
Commission providing for expansion
when the possibility is virtually non-
existent, that we wish to rectify, Rather
than viewing reclassification as
discriminatory, the Commission believes
that recognizing actual facility
limitations is a realistic means of
allowing for additional outlets. In fact,
we view the preclusion of new stations
from relatively underserved
communities by stations operating
substantially below maximum facilities
as being the real case of discrimination.
Additional FCC computer studies
verified that availability of new FM
stations could increase from 43% lo 57%
if reclassification were considered (see
Table I1I of Appendix B). Because a
station's classification should reflect its
potential, either by spacing
requirements, economics, or government
limitations, the Commission views
reclassification as desirable.

66. The ABES' suggestion that stations
unable to increase their antenna height
be allowed to increase power to attain
equivalence of a station operating at the
maximum facilities was considered in
Docket 14185 and rejected. The
Comnrission stated “* * * an increase
in power increases interference more
than it does service. Therefore, we
should obviously encourage
improvement in service through greater
antenna height rather than greater
power, and affording an opportunity for
power increase, without limit or at least
to a greater extent, would work in the
other direction.” [First Report and Order
at para. 79] Because this argument is
true today, we must again reject this
alternative.

67. Time Permitted to Upgrade
Facilities. The Notice suggested that
existing stations would be given three
years to improve their facilities to the
minimum for their class, before any
reclassification took place. It further
proposed that new Class C stations
have a period of six years within which
to reach minimum facilities before being

reclassified. Since these two proposals
consistently were confused, an
explanation appears in order. The first
period of 3 years would apply to o//
existing licenses, construction permits,
or applications that were authorized, or
on file, on the effective date of this
order. Thus, one announced date would
be used for evaluating the facilities of
existing stations. The later proposal
would continually be permitted when
future Class C applications were
authorized. Because the Class C stations
would be the only class with a minimum
antenna height requirement, this time
would provide new Class C stations
with an initial opportunity to obtain
revenue before possibly constructing a
large antenna tower.

68. The comments failed to provide
any specific data that would support a
deadline either longer or shorter than
those proposed in the Notice. ABC
argued that three years may be
inadequate for licensees to reach any
minimum operaling requirements. They
suggested that the Commission
authorize liberal extensions of any
deadlines, NTIA fully supported
reclassification and submittéd 24
months (2 years) as a more than
adequate lime for expansion. However,
the reply comments of Cox/Multimedia
urged that 2 years was an unrealistic
time period to allow stations to make an
application for a change in facilities.
Several parties wished to have an
unlimited time in which to effect the
changes. Finally, the difference in the
time permitted existing and future
stations received no commenL

69. Lacking details, it is incumbent
upon us to balance the public interes!
benefits of the new services possible
after reclassification against the
inconvenience to broadcasters. On
balance, we believe that, for simplicity.
a single date should apply to all
instances. We cannot allow an open-
ended time period continually to
frustrate the opportunity to establish the
new stations. Nor do we intend to
provide time that is inadequale to
consider and submit applications for
facilities equal to or greater than the
minimum for a class of station. In this
regard, we emphasize that licensees can
protect their classification merely by
filing an application to upgrade their
facilities. It is not necessary that the
application be granted or the
construction be completed by the
deadline date. Additionally, we expect
that any group seriously contemplating
new Class C service station should have
good economic support and be able to
begin operations with the larger
facilities. Specifying a different six year
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period for each new Class C
authorization would create confusion
and be administratively difficult to
implement.

70. Based on a weighing of the
benefits and inconveniences, and
considering the delays in reaping the
benefits of the other changes adopted
herein, we will indicate a date three
vears from the effective date of this
order by which all stations must apply
for appropriate minimum facilities. After
the 3 year time period for expansion has
expired, a complete listing of the FM
l'able of Assignments will be published
to indicate the new class designations
that reflect the facilities authorized, or
those for which an application has been
filed. %

71. The Commission is also using the
opportunity presented by this
proceeding to modify its rules governing
“major” and “minor” modifications of
station authorizations. Currently, any
modification that represents a change of
50%, or more, in the area within a
station’s predicted 1 mV/m field
strength contour is considered & major
modification of an authorized FM
station. Because the distance separation
requirements are based on using
maximum facilities, we believe the
procedure to increase facilities {that will
be encouraged by adopting the
reclagsification proposal) could be
greatly simplified. Therefore, we shall
designate these changes as minor
modifications.

Miscellaneous

72. Preferences. Many existing
licensees of either Class A or short-
spaced stations requested they be given
preference in the assignment of any new
channels which may become available.
NPR and CPB also requested similar
preferential treatment be afforded to
educational, noncommercial entities in
either the allotment or the assignment
process,* ABC supported establishing
éssignment priorities including favoring
“pplicants that seeks to convert daytime
only AM stations to fulltime local
outlets, Several licensees of short-
spaced stations submitted detailed

——

" The Commission does not consider
[tctassification ay & modification of & station’s
| cense Because the license authorizes only the

Hon s actual facilities, it would not have to be
din anyway. Reclassification is merely the re-
saation of a station's potential status in o
Feographic table of channal reservations. Even if
U7 iction could be construed as a license
modification, the record sddueed in response to
present Notice is entirely sufficlent to explore
;h easees’ concerns, and they would not be entitled
o “Parate hearings based upon reclassification.
> WBEN, Inc. v. U.S, 306 F, 24 601 {2nd Cir. 1968)

NPR specifically requested mdividual channels

s reserved for future wae in communities lucking
“i®quate public radio service.

he

examples of how mutual interference
problems have curtailed their primary .
service areas. They also requested
preference in the use of any new
allotment that could alleviate their
present circumstances.

73. The Commission is not convinced
that this proceeding is the best vehicle
for considering preferences of this type.
It has focused on FM allotment matters
rather than questions of channel usage
by a particular entity or group. We
believe these questions are more
appropriately considered in separate
rule making proceedings focused on
licensing policies rather than allotment
rules. For example, we note that the
outstanding Notice of Inquiry and
Notice of Propoesed Rule Making in BC
Docket No. 82-538, has sked for
comments on the desirability of
providing licensees of daytime—only
AM stations a preference for the use of
any FM allotments that might become
avallable in their communities. 47 FR
38937 (published September 3, 1982). We
believe that preferences for daytime—
only AM licensees, existing short-
spaced FM licensees and other worthy
groups are best resolved in proceedings
specifically devoted to such matters.=

74. Puerto Rico. Portorican American
Broadcasting Co. requested special
consideration of the problems
encountered in Puerto Rico because of
terrain. It submitted a detailed
explanation of the difficulties
experienced trying to improve the
facilities of its FM station WOQI, Ponce,
Puerto Rico, by changing its transmitter
site. It urged the Commission to allow
flexibility for existing stations to
improve their service before permitting
additional outlets on the island.

75. The Commission again is reluctant
to consider rule changes for individual
situations. Instead, we prefer to account
for any specific problems through the
present processing methods. In
reviewing Portorican’s comments, we
note that its request involves a waiver
to locate at less than minimum spacings
to existing FM stations on the island.
Further, it urges grant of the waiver
using calculations employed in the
noncommercial, educational section of
the rules (§ 73.509), which is based on
protection of existing contours.
Inequities because of terrain in Puerto

* We recognize that many licensees of existing
stations, including AM daytime stations, will be
interested in seeking the use of the new FM
uliotments that will be available as a result of this
proceeding. In light of this interest, and in
recognition of the valusble community service that
these licensees bave provided, we intend shortly to
(szue a Notice of Proposed Rule Making proposing
procedural means to facilitete such improvements
of existing service.

Rico were addressed in the Fourth
Report and Order (Docket No. 14185)
adopted in 1964 and again in a recent
Report and Order (BC Docket No. 81~
421). We prefer to continue this pattern
and will address any particular
problems that are unique to Puerto Rico
in separate proceedings when needed.

78. Aviation. The Commission also
had a request by ARINC and ADPA to
recognize potential increases in
interference to aeronautical navigation
and communication services thatare
immediately adjacent to the FM
broadcast band at 108-136 MHz.»
AOPA noted that according to its
surveys 43 locations currently
experience interference and
“innumerable” other cases have had to
be rectified through reassignment of
aeronautical frequencies. Both argued
that the proposals set forth in the
Notice, except for Class A additions,
would have an adverse impact on
aviation. They and the FAA also
expressed concern over the
encouragement of tall antenna lowers,
especially of Class C stations, that
intrude into navigable airspace.

77. The problem of potential
interference to avionics by FM stations
is well known to the Commission, It has
been handled satisfactorily in the past
via coordination procedures with the
FAA, and we are confident that any
potential interference problems can
continue to.be handled effectively.
Finally, we note that the minimum
requirement for antenna height above
average terrain (HAAT) is not a
requirement on the antenna tower
structure itself. Thus, it is difficult to
eslimate the problems that could arise
due to the Class C minimum HAAT
requirement. Antenna tower heights
normally are supplied to the FAA at the
application stage when individual
antenna height above ground is known.
This procedure should continue to
enable us to sort out any potential
problems due to tower heights.

78. Existing short-spaced stations.
Short-spaced stations are those licensed
prior to adoption of the minimum
distance separation requirements that
failed to meet the new spacings (Fourth
Report end Order in Docket No. 14185).
ABES urged the Commission to correct
the defects adopted for consideration of
short-spaced stations in Docket No.
14185 (see Section 73.213). They
recommended that the short-spaced
station rules be amended to accord full

*These parties indi d that interf; 0
aviation services can be d by intermodulati
products of two or more FM broadcast signals or by
the combined fleld strengths from high powered FM
stations causing receiver desensitization.

-
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protection from second and third
adjacent channel interference. They
sugges! these cases be administered in a
manner similar to the educational rules
(Section 73.508), where actual signal
strengths are used to determine
allowable radiation.

79. The Notice stated that the rules
governing existing short-spaced stations
would be examined later if necessary. In
the meantime we have determined that
short-spaced stations shall continue to
be subject to the existing rules. If these
stations are reclassified, separation will
be based on their previous class of
station.

80. Implementation. The Commission
is aware of the tremendous interest
many groups and individuals have in the
outcome of this proceeding. Since the
Notice was adopted, status inquiries
have been made on a daily basis. These
contacts and our own investigations
lead us to believe that a pent-up demand
will be unleashed after adoption of the
rule changes outlined above, Our goal is
to respond to requests for new
allotments as quickly as possible and
minimize the backlog of mutually
exclusive petitions. Proceedings
addressing such petitions take
considerably longer to resolve and place
greater demands on the Commission's
legal and technical staff than the routine
uncontested proceedings. To facilitate
prompt service to the public, we also
desire to process applications quickly.

81. Unfortunately, our present staff
resources are not adequate to respond in
a reasonable time even if our
expectation of demand is grossly
overstated. Consequently, we will delay
the effective date of the new rules until
sufficient staff is available to handle the
increased workload.* When additional
resources are made available, the
Commission will begin modifying its
computer programs to permit the use of
the new rules. Al the same time, we
shall institute a rather large scale rule
making to amend the FM Table of
Assignments using approximately 500
locations from the “needs" list compiled
for the Region 2 Conference on AM
broadcasting,

82. That rule making will request! the
public to indicate interest in the
proposed assignments or to propose
alternative assignments by the comment
date. Only in that manner can the

* The Sennte Commerce Committee has already
recommended an increase in the Commission’s FY
1684 budge! to specify funds for the processing of
FM petitions and upplications received because of
rule changes made In the instant proceeding. The
House Appropriations Committee has also
recommended additiona! FY 1984 funds to increase
the staff to respond to the anticipated increased
workload.

Commission avoid receiving an
overwhelmingly large number of |
petitions on the effective date of the
new rules. We believe our course of
action is preferable since it allows us to
maintain control over the initial
proposals and any counter proposals
that may be made. Similarly, we shall
attempt to avoid the filing of a large
number of applications for new
allotments which might gccur if a single
Report and Order were adopted that
addressed them in toto. Therefore we
shall adopt a series of Reports and
Orders addressing the proposed
allotments in individual groups. In this
manner, applications should be
effectively metered to correspond to the
Commission's staff resources.

83. Upon completion of the omnibus
proceeding, other FM petitions for
amendment of the Table will be
accepted and considered. Before the
effective date of the new rules, any
petitions or applications that do not
conform to the “old" rules will be
returned. The Commission regrets that
this unusual procedure is necessary.
However, we must be in a position to
address petitions and applications upon
the effective date of the new rules and
no suitable alternative exists given our
present resources.

84. Metrication. As indicated in the
Notice, we believe that this would be an
appropriate time to convert the FM
broadcast service to the International
System of Units in order to conform to
the Commission’s program for
conversion of all our rules to metric (see
Public Notice, FCC 76-737, July 28, 1976).
The Commission believes the
conversions should be realistic values of
“convenient" metric figures rather than
a simple multiplication by the
appropriate factor. For example,
antenna height maxima will be 100, 150,
300, and 600 meters rather than the 82,
153, 305, and 610 meters proposed.® In
all cases, the metric term shall be the
determining factor in any discrepancies.
Also, the rules adopted today will
govern any disputes that may arise and
will take precedence over any other rule
sections which may refer or relate to the
changes being made herein.* Obviously,

“ We recognize that some requirements will
increase while others will decrease. However,
conversion to convenient numbers is preflerred
notwithstanding any slight modifications that may
result. Of course. all stations operating with
factlities in excess of the maximums adopted will be
permitted to continue operating with their existing
facilities.

* All fuctors have been converted to the
appropriate decimal place of thelr metric
equivalent, For convenience. some conversion
factors are listed below:

meters = 3048 x feet
kilometors = 1.600 x miles

all circumstances cannot be anticipated.
Therefore, the Commission will offer
continuing guidance on this subject as
appropriate,

Conclusion

85. Since certain modifications can be
made withou! affecting the primary
service areas of existing stations and
there appear to be many underserved
locations, the Commission is persuaded
that changes to the FM allotment rules
are appropriate. Therefore, we shall: (1)
Allow Class A stations to operate on all
channels, (2) authorize three new
classes of stations, and (3) reclassify
existing stations, after a period of three
years, according to their operating
facilities.

86. Although every effort has been
made to hold constant the present
degree of expected service, a station’s
existing predicted primary service area
may change slightly due to the
introduction of new classes of stations,
reclassification, or conversion to the
International System of Units. Any
subsequent additions to the FM Table of
Assignments resulting in the operation
of new stations will be in accordance
with the rules established herein, and as
such their operation will not constitute a
modification of existing licenses under
Section 316 of the Communications Act
of 1934, as amended. WBEN, Inc. v.
United States, 396 F. 2d 601 (2nd Cir.
1968). Accordingly, hearings at the time
of actual individual changes are not
required and are not anticipated. In
view of the detailed nature of this
proceeding, we are confident that the
Mass Media Bureau expeditiously can
resolve disputes which may arise as &
result of the conversion process.
Accordingly, we delegate to the Chief.
Mass Media Bureau, such authority.

87. Because the Commission wishes t0
adopt new classes of stations but rejec!
the uniform protection standard of 1
mV/m (60 dBu), slight adjustments have
been made to the proposed facilities of
the new classes of stations, Although
three additional classes (Class B1, B,
and C1) were proposed for Zone I, we
believe that the two chosen offer
approximately the same variety as the
three intended under the uniform
protection standard.®” Therefore, the

square kilometers =.386 x square miles

" The definition of Cluss C1 was kept in order 10
avoid confusion with the Canadian Class C1 that
also is sllowed 100 kW ERP and 300 meters HAAT
This results in Class C2 denoting a smaller facility
station than Class C1.Although the Class C2 would
be sllowed the same facilitios as & Clugs Bstation
its service radius would only be 52 kilometers (32 !
miles) rather than the 84 kilometer (40 mile) range ¢
tha Class B.
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following is a summary of the classes,
maximum facilities, allowed zone, and,
for reference only, the approximate co-
channel primary service ranges and
resultant field strengths:

Fiold
. Serace
Ston Permit- . wVICe
tacktios kW & m radivs
nss ted rone mV/m
e L) km imd tdBw
A 3an0 100(326).. | 1and 2..| 2¢(15) 1.0060)
8 {25 ond 100(328) | 1| 45(28) 257)
B 50 end 150(492) v | 64{40) S(54)
o7 | S0 and 150(462) |2 1,0080)
C1 ‘ 100 and r FEULEES T2(45) 1.0160)
L | 100 and 924(57) 1.050)
600(1968).

88, NTIA also suggested that minimum
facilities be based on the distance to the
1 mV/m (60 dBu) contour. Although this
coverage is an important consideration,
the determining factor must be a
station's authorized power and
minimum antenna heights are, in most
cases, unduly restrictive. The
Commission continues to believe that
the city grade signal requirement is
normally the best way to enforce
minimum areas of service. Only Class C
stations will have a minimum antenna
height requirement to exceed the Class
C1 maximum of 300 meters (984 feet).
Some parties expressed the opinion that
this would be a discriminatory policy
toward Class C licensees. ABES and
others questioned the choice of the
minimum height requirement for Class C
stations and said that simply choosing
one-half the existing maximum height
was arbitrary. The Commission,
however, is convinced from its own
records and the data submitted by NTIA
that an antenna height of 600 meters
(1968 feet) HAAT is an unrealistic
£xpectation for most of the country.
While we do not wish to foreclose the
possibility of this extended coverage
flation altogether, the Commission
believes that, since 80% of the Class C
facilities operate below the Class C1
fequirements, recognizing this condition
Y12 @ minimum antenna height is
tompletely justifiable.

89. On the other hand, we are
dllempting to better define a station’s
class based on fts operating facilities.
Since the station should clearly belong
0 0ne class of station, minimum power
quirements will be set as proposed.

erefore, the minimum power per class
mnust exceed the maximum of the next
Jwer class for its zone, except for Class
A stations which will continue to have a
"’A"ln}um requirement of 100 watts.

%. The Commission also is adopting
" amended distance separation table to
Jcorporate the new classes of stations.
€W separations are inserted for the

new class relationships that recognize
that interference within the primary
service ranges for each class of station
does not exceed an undesired to desired
ratio of 1:10 (-20dB) for co-channel
stations and 1:2 (-6dB) for first-adjacent
channel stations. The existing co-
channel and first adjacent channel
separations are the approximate metric
equivalent rounded off to the nearest
kilometer. The second and third
adjacent channel separations represent
either the existing spacings converted to
kilometers or the “guardband
compromise" of not allowing the
undesired signal to exceed the desired
signal by 100:1 {40 dBu) within the
desired station's primary service range,
whichever is greater. Finally, the
distances for stations separated by 53 or
54 channels correspond to those of the
major station classification as proposed
in the Notice.

91. Those allotments and assignments
which are within 320 kilometers (199
miles) of the Canadian or Mexican
border must conform to the
requirements specified in the FM
Broadcast Agreement existing between
the United States and the respective
country. Since the present agreements
do not acknowledge Class B1, Class C2,
and, in the case of Mexico, Class C1
stations, these classes of stations must
meet the criteria of the Class B or Class
C station classes. Thus, the new
distance separation requirements are
presented in three separate tables
depending upon whether the allotments
and assignments to be considered are
located in the United States, Canada, or
Mexico.

92, According to the definitions
adopted at the 1978 World
Administrative Radio Conference
(WARC) of the International .
Telecommunications Union, the term
“allotment” rather than “assignment”
more closely identifies the designation
of a frequency or channel for use in a
specific geographic area. Assignment is
the authorization of a radio frequency
channel for use by an entity under
specific conditions. Thus, a channel may
be allotted to a community or place but
assigned to a licensee. A plan of
potential channel designations should
be referred to as Table of Allotments.
The rules will be amended to denote the
Table as the: Table of FM Allotments.

93. In view of the foregoing, IT IS
ORDERED, pursuant to the authority of
sections 4(i), 303(f), (g) and (r) and 307(b)
of the Communications Act of 1934, as
amended, that the rules are amended as
set forth in the attached Appendix C.
effective on the date specified in a
future public notice issued by the

Commission indicating that resources
have been made available for
implementing the new rules (see
paragraphs 80 thru 83, supra ).

94. It is further ordered, That this
proceeding is terminated. For further
information on this matter contact
Kathryn S. Hosford. Mass Media Bureau
(202} 632-9660.

{Seca. 4, 303, 48 stal., as amended, 1086, 1082
47 US.C. 154, 303)

Federal Communications Commission.
William }. Tricarico,

Secretary.

Appendix A—Summary of
Commenting Parties

Comments in response to the Notice
were filed by a number of parties.
Detailed comments on all aspects of the
Notice were submitted by : American
Broadcasting Companies, Inc. (“ABC");
Metromedia, Inc. (“"Metromedia");
Association for Broadcast Engineering
Standards, Inc, (“ABES"); National
Telecommunications and Information
Administration (“NTIA"); Multimedia,
Inc. (“Multimedia"); Cox Broadcasting
Corporation (“Cox™); National
Broadcasting Company, Inc. ("NBC");
and National Association of
Broadcasters ("NAB").

General indications of support were
submitted by: the United Church of
Christ (“UCC"); National Public Radio
("NPR"): several licensees of daytime-
only AM stations and Class A FM
stations; persons and groups interested
in becoming licensees of FM broadcast
stations (“new-entry candidates”); and
an extensive showing was provided by
Bob Zwick.

Comments opposed to the proposals
contained in the Notice were filed by:
CBS, Inc. (“CBS"); National Radio
Broadcasters Association ("NRBA");
Pennsylvania Association of
Broadcasters (“PAB"); General Electric
Broadcasting Company, Inc. (“GEBCO");
Gill Cliff Radio Consultant (“Gill Cliff");
several broadcast interest groups,
network affiliates, and a number of
existing FM station licensees,

Comments addressing specific
concerns were submitted by : AGK
Communications, Inc. (“AGK"); Capital
City Broadcasting Company ("Capital");
Portorican American Broadcasting Co.,
Inc. (“Portorican"); Federal Aviation
Administration (“FAA"); Aeronautical
Radio, Inc, ("ARINC"); and Aircraft
Owners and Pilot Association
(“AOPA").

Reply comments were submitted by
ABC, NTIA, ABES, NAB, PAB, Cox and
Multimedia jointly (“Cox/Multimedia™);
National Black Media Coalition
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(“NBMC"), Consumer Electronics Group
of the Electronic Industry Association
(“EIA"), Corporation for Public
Broadcasting (CPB"), several existing
radio licensees, and new-entry
candidates.

In response to re-opening the record,
further comments were submitted by
EIA, NAB, Cox/Multimedia, ABC,
National Association of Black Owned
Broadcasters (“"NABOB"), Westinghouse
Broadcasting and Cable, Inc. (“Group
W"), and Fredrick W, Seibold, licensee
of WITT(FM), Tuscola, Illinois (late-
filed).

NAB was the only party to submit ex
parte comments on the general content
of the studies following the
Commission's refusal to reopen the
comment period again.

Appendix B—FCC Computer Studies

1. The Commission examined the
proposals individually to determine the
number of new assignments each would
allow, The locations studied were
selected from the Station Requirements
List adopted by the Second Session of
the Administrative Conference on AM
Broadcasting in Region 2.* For FM
service evaluations, we selected 1,000 of
the largest populated entries from the
sequenced list and created a rotating
sublist consisting of:

{a) 381 communities which have only
a daytime AM station and are located
greater than 10 miles from cities of at
least 25,000 persons;

(b) 243 communities of at least 2,500
persons which have no local radio
assignment and are located greater than
10 miles from cities of at least 25,000
persons;

(¢) 257 communities for which the
National Black Media Coalition asserts
the existence of a need for minority-
owned stations (Black, Hispanic, Indian
or Asian-American); and

{d) 119 communities in need of

" A list of potential station requirements for
vurlous countries in the Western Hemisphore was
submitied to the Region 2 conference held in
November and December, 1961. (See List of
Requirements Coacerning Stations to be authorized
between 1 January 1983 and 31 December 1967;
Appendix to Document No. 19-E, 16 October 1981.)
Each location on the list, consisting of 3,864 eniries
for the United States, repr ted an “instance
usserted need.” In other words, the entries indicated
locations of potentinlly desirable aursl services that
are not now provided. The list identified nearly
3,000 communities having no local sural services,
containing daytime AM stations. or needing
minority-owned or public radio stations. For
purposes of evaluations, the Commission arranged
the list in order of most preasing need. The lis! or its
order, however, does not reflect any ¢ prior
proferences on the Commission’s part for one
community over another.

noncommercial radio assignments that
cannot be satisfied in the reserved
portion of the FM band (88-92 MHz) as
submitted by National Public Radio.

2. The Commission conducted three
separate evaluations using the 1,000
entries, at 923 different communities,
contained on this sublist. The first
evaluation consisted of studying the first
200 entries and determining the number
of allotments possible under each of the
proposals contained in the Notice.* The
findings may be summarized as follows:

TABLE |

Number of

Neaw
statons

Loca-

57

b2

For example, the data indicates that
Option 8, which includes reclassification
of existing assignments, permits 159
more allotments at 12 additional
locations, or a 6% increase in
availability, compared to Option 5.

3. Since spectrum efficiency is
enhanced when stations have relatively
large coverage areas, the class of station
is an important consideration and each
option noted the number of each class
permitted:

*The computer program initially found all
potential FM channels which could be added to
each entry for the varfous proposals under
considerstion. It then Integrated these choices into
unified plans which could be added to the existing
Table of Assignments. The program assigned one
allotment per entry before “looping™ to assign the
second, third, etc. to each entry, Some communities,
by virtue of being au several “needs” lists, actually
enjoyed multiple aliotments at the conclusion of the
first loop The program made no attempt to optimize
the number of additions. No consideration of the
tradeoff between & channe] allotted to & community
ut the beginning of the list versus the channels
avuilable for communities appearing later in the list

was performed.

TAsLE I

Options

1. Exsting Rulos, of
2 Class A stations on
Class B/C channals,| 208 |
3. Cass B stabons in
Zoow .. 1%
4. Addsonal classes of
— 134

LS

Unitorm protecied
contour (Y mim) .| 1867 2l
Reclassification of

axsting staiona........ 208 ) 110

4. To determine if the initial 200
entries studied were an acceplable
sample size and representative of the
entire country, a second evaluation was
performed. All 1000 entries were
analyzed for the "existing rules"” (Option
1) and the "additional classes of
stations” (Option 4) alternative. This
study found that the existing rules
(Option 1) allow 487 new stations al 158
locations (15%), while Option 4 allows
1500 new stations at 546 locations [54%).
The percentage increase for the 1000
entry study compared to the 200 entry
study may be determined by deleting
from both studies the locations satisfied
under the existing rules (7.e., those
locations common to both options were
removed from the examination
samples). Thus, of the 842 locations
under Option 4 where a new outlet
could not be found under the existing
rules, 388 or 46% could have at least one
new station added. The initial 200 study
examination, on the other hand,
indicated that of the 185 locations where
a new outlet could not be found under
the existing rules, 71 or 38% could have
at least one new station added if Option
4 was selected. Thus, the 200 study
examination appears conservative (38%
versus 46%) and estimates based on
these studies should be reliable for
nation-wide judgments.

5. A final evaluation was performed 10
estimate the value of reclassification if
the 1 mV/m contour proposal {(Option 5]
was excluded from consideration. A
study of the 200 entries for this version
(revised Option 6 permits Class A
stations on B/C channels, three
additional station classes, plus
reclassification) indicated that a total of
425 new stations could be dispersed
among 114 locations, or an availablility
of 57%. Compared to the 43% availability
expected by those modifications )
represented by Option 4, reclassification
affords increased new opportunity for
establishing additional FM stations eve?
if Option 5 was dismissed.

6. In conclusion, the number of FM
stations possible for the 200 entries
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studied considering the modifications
being adopted can be summarized as

follows:
TasLE Il
! Number of
. Avat
How Loce- abdity
stations | %oos ) (por-
cent)
Enssng rnudes, or status Quo | 57 15 | 7
Noorlod nbes !
! sl staboos InCrossed !
[ESTE x : 235 5 Q
1 0o stations Incroased |
tachten - 425 14 57

pem— ——

BILLING CODE 6712-01-M
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Appendix C §73.205 Zones. five critical channels adjacent to the
PART 73—[AMENDED) For the purpose of allotments and desired channel. The five adjacent

1. Section 73.202 is amended by
revising the headnote, paragraph (a) and
the heading title of paragraph (b) to read
as follows:

§73.202 Table of Allotments,

(a) General. The-following Table of
Allotments contains the channels (other
than noncommercial educational
Channels 201-220) designated for use in
communities in the United States, its
territories, and possessions. All listed
channels are for Class B stations in
Zones I and I-A and for Class C stations
in Zone Il unless otherwise specifically
designated.

(1) Channels designated with an
asterisk may only be used by
noncommercial educational broadcast
stations. Noncommercial educational
FM allotments (Channels 201-220)
available for use in various communities
in Arizona, California, New Mexico, and
Texas are listed in § 73.504. The rules
governing the vse of noncommercial
educational channels in other
communities are contained in § 73.501

(2) Each channel listed in the Table of
Allotments reflects the class of station
that is authorized, or has an application
filed, to use it based on the minimum
and maximum facility requirements for
each class contained in § 73.211.

Note.—The provisions of this subparagraph
[(a)(2)] become effective [3 years from the

effective date of the Report and Order in BC
Dockel 80-80.).

(b) Table of FM Allotments.
2. Section 73.203 is revised in its
enlirety 1o read as follows:

§73.203 Avallability of channels.
Agplications may be filed to construct
FM broadcast stations only at the
communities and on the channels
contained in the Table of Allotments
(§ 78.202(b)). Applications that fail to
comply with this requirement, whether
or not accompanied by a petition to
amend the Table, will not be accepted
for filing. However, applications
specifying channels that accord with
publicly announced FCC orders
changing the Table of Allotments will be
accepted for filing even though such
applications are tendered before the
effective dates of such channel changes.
3. Section 73.204 is added to read as
follows:

§73.204 International agreements and

other restrictions on use of channeis.
See §§73.207, 73.220, and 73.1650.
4. Section 73.205 is amended by

revising the introductory text to read as
follows:

assignments, the United States is
divided into three zones as follows:

5. Section 73.208 is revised in its
entirety to read as follows:

§73.206 Classes of stations and
permissibie channels.

{a) The following frequencies are
reserved for use by Class A stations:

Frogueney | Coannel No. | FERONY | Channel No
92 221 100.1 261
027 224 100.9 265
s 228 101.7 i
943 232 1023 22
953 27 1041 28
59 240 1039 280
967 244 1048 285
9.7 249 1055 28
93 252 1083 202
%3 257 107.1 258

(b) Stations designated as Class A, B1,
and B may be authorized in Zones I and
I-A. Classes A, C2, C1, and C may be
authorized in Zone I The facilities for
each class of station are listed in
§ 73.211. The 20 channels listed in
paragraph (a) of this Section may only
be used by Class A stations but the
other channels may be used by any
class of station.

(c) The rules applicable to a particular
station, including minimum and
maximum facility requirements, are
determined by its class. Class
designation is based on the zone in
which the station's transmitter is
located, or proposed to be located.

8. Section 73.207 is amended by
revising paragraphs (a) and (b) to read
as follows:

§73.207 Minimum distance separation
between stations.

(a) FM allotments and assignments
must be separated from other allotments
and assignments on the same channel
and five adjacent channels by certain
minimum distances. If transmitter sites
do not meet the minimum distances
listed in paragraph (b) of this Section,
the Commission will not accept petitions
to amend the Table of Allotments,
applications for new stations, or
applications to change the channel or
location of existing assignments. Class
D (secondary) assignments, however,
are subject only to the separation
distances contained in subparagraph
(b)(3). (See sec. 73.512 for other rules
governing the channel and location of
Class D (secondary) assignments.)

(b) The distances listed below apply
only to allotments and assignments
operating on the same channel or one of

channels are the first (200 kHz removed
from the main channel), the second (400
kHz removed), the third (600 kHz
removed), the fifty-third (10.6 MHz
removed), and the fifty-fourth (10.8 MHz
removed). The distances shown must be
met regardless of which is the proposed
station (i.e., distances shown from a
new Class A station to an existing Class
C station are also the distances between
a new Class C station and an existing
Class A station).

(1) Allotments and assignments in the
United States must be separated from
other domestic allotments and
assignments by the following minimum
distances.

TABLE A —MINIMUM DISTANCE SEPARATION
REQUIREMENTS IN KILOMETERS (MILES)

105/
: Co 400/600
Petation chareel | 200 Kz (i 0‘83
AOA . 105(65) €4(40) 2747 &Y
A8 138{84) 89(55) 48030) &s)
AB... 163(101) 105(35) o043y | 1)
Ao C2.| 163(101) 109(54) 55(34) | 8229)
Al Ct..| 1980122 129(60) 74448) | 32020}
AWC...| 2220138) | 168(108) | 1058(85) | 52120)
BtwoBt.| 175(109) 114(71) 5031) | 24015
Biwe._.| an\pa) 145090) Ti48) | 24015
BlwC2..| 200(124) 134(83) 56035) | <025
B1oCr | 233(145) | 181(100) TIA8) | AN25)
BiioC. .| 250(161) | 183(120) 97(60) | 40125
BoB.| 241(150) | 189(105) 74(46) | 24015)
BoC2. | 237(147) | 1840300 74(46) |  40025)
BoCl...| 2700168) | 195(121) THaG) | 29
BWC. 2740070) | 217(135) 105(6%5) | 40(25)
C2wC2..| 190(118) 130(81) 58(36) | 45030)
G2 Ct 224(139) 158(38) T7149) | 48030)
C210C...0 24)155) | 18811 o8(61) | «800)
Clw Gl 245(152) | 177(110) 82(51) | <800
CliwoC...| 2/0(168) | 200{130) | 101(63) | «800)
CoC._....| 200(180) | 241(150) | 105(65) | 4800)

(2)(i) Under the Canada-United States
FM Broadcasting Agreement, domestic
U.S. allotments and assignments that
are located within 320 kilometers (199
miles) of the common border must be
separated from Canadian allotments
and assignments by the following
distances. Class Bl and

Class C2 allotments and assignments
must be considered Class B allotments
and assignments when using this table.

TABLE B.—MINIMUM DISTANCE SEPARATION
REQUIREMENTS IN KILOMETERS (MILES)

Rolation | Cochannel |  200%Hz AQOKHT | GO
AtoA . 145(20) so(s0) | eo2s) | 320
AB_.| 2170138) | arms) | 725 | e
At Gt | 2431500 | 161100} | v0sies) | 67
AC_..| 2a(150) | 1saq120) | 12105 | 1XE
Bwb_ | 240055 | teopos | ereay | 7248
BwCi. | 2oy 201025 | 1210%m | O
BoC....| Za(170)| 228(140) | 137(8% | 11X
ClioCi| 306(190) | 2280140 | 14s(s0y | 1137
ClwC.. | 208100y | 2400155 | res(105) | 12179
CwC . | 3080100 | 2570160) | 169(105) 120080
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(i) Under the Canada-United States
FM Broadcasting Agreement, a short
spacing of up to 8 kilometers (5miles) in
the direction of a related station may be
considered acceptable depending on the
circumstances of each individual case.

(3) Under the Mexican-United States
FM Broadcasting Agreement, U.S.
allotments and assignments located
within 320 kilometers (199 miles) of the
common border must be separated from
Mexican allotments and assignments by
the following distances. Class B1 and
Class C2 allotments and assignments
must be considered Class B and Class
C1 allotments and assignments must be
considered Class C when using this

table.

TABLE C.—MINIMUM DISTANCE SEPARATION
REQUIREMENTS IN KILOMETERS (MILES)

108/

Pelation 10.5MHz

2000z

Al A
A8

65(s0)
105(65)
Ao C
AR D
e
Pnc
BvD
Coc
)

155(85)
DD

10(8)

7. Section 73.208 is amended by
revising paragraphs (&), (b)(2). and (c) to
read as follows:

§73.208 Reference points and distance
tomputations.

{a)(1) The following reference points
must be used to determine distance
separation requirements when petitions
o amend the Table of Allotments
(8 73.202(b)) are considered:

First, transmitter sites if authorized:

Second, reference coordinates
designated by the FCC;

Third, coordinates listed in the United
States Department of Interior
publication entitled Index to the
Notional Atlas of the United States of
America; or

Last. coordinates of the main post office.

{The community's reference points for

which the petition is submitted will

hormally be the coordinates listed in the
tbove publication.)

(2) When the distance between
‘ommunities is calculated using
“ommunity reference points and it does
tot meet the minimum separation
"®quirements of § 73.207, the channel
May still be allotted if a transmitter site
"% available that would meet the

minimum separation requirements and
still permit tﬁe proposed station to meet
the minimum field strength requirements
of § 73.315. A showing indicating the
availability of a suitable site should be
sumitted with the petition. In cases
where a station is not authorized in a
community or communities and the
proposed channel cannot meet the
separation requirement a showing
should also be made indicating
adequate distance between suitable
transmitter sites for all communities.

(b) s e-¢

(2) The coordinates of the other
community as listed in the publicatien
listed in paragraph (a) of this section; or,
if not contained therein,

(c) The distance between reference
points is considered to be the length of
the hypotenuse of a right triangle, one
side of which is the difference in latitude
of the reference points and the other
side the difference in longitude of the
two reference points. Distances must be
computed by the method given in this
paragraph. (This method may be used to
accurately determine distances up to 350
kilometers (217 miles)). For these
distances, this method will normally be
more accurate than calculations using
spherical trigonometry that do not
correct for the spheroidal shape of the
earth. Its accuracy deteriorates rapidly,
however, for distances beyond 475
kilometers (295) and it should not be
used in those cases,

(1) Convert the latitudes and
longitudes to degrees and decimal parts
of a degree in accordance with Table I
of § 73,698,

(2) Determine the middle latitude of
the two reference points to the nearest
second of latitude (average the latitudes
of the two points).

LAT, =(LAT, + LAT,)/2

(3) Determine the number of
kilometers per degree of latitude
difference for the appropriate middle
latitude,

LAT, =111.108 - 566 cos(2 LAT,,

(4) Determine the number of
kilometers per degree of longitude
difference for the appropriate middle
latitude,

LONG,~111.391 cos(LAT,,) —.095 cos{3 LAT,)

" (5) Determine the north-south distance
in kilometers.
LAT=LAT, (LAT,-LAT,)

(6) Determine the east-west distance
in kilometers.

LONG =LONG, (LONG, ~LONG;)

(7) Determine the distance between
the reference points by the square root
of the sum of the squares of the distance
obtained.

DIST = (LAT® *1080a) 15,

where:

LAT; and LONG ,=coordinates of one
location in decimal 8,

LAT,; and LONG y=coordinates of second
location in decimal d

LAT,=middle latitude between points,

LAT, =Kkilometers per degree of istitude
difference

LONG, =kilometers per degree of longitude
difference,

LAT =north-south distance in kilometors,

LONG = east-west distance in kilometers, and

DIST =distance between two reference
points in kilometers.

In computing the above, sufficient
decimal figures must be used to
determine the distance to the nearest
kilometer.

8. Section 73.209 is amendd by
revising paragraphs (b) and (c) to read
as follows:

§73.209 Protection from Iinterference,

(b) The nature and extent of the
protection from interference accorded
FM broadcast stations operating on
Channels 221-300 is limited solely to the
protection that results from the distance
separation requirements and the rules
governing maximum power and antenna
heights. These rules are specified in this
Subpart.

(c) When the FCC determines that
grant of an application would serve the
the public interest, convenience, and
necessity, an antenna location may be
specified in a designated antenna farm
area that results in separations less than
those specified in this Subpart. All FM
allotments and assignments must be
afforded protection from interference
equivalent to the protection afforded
under the minimum separations
specified in this Subpart.

9. Section 73.211 is revised in its
entirety to read as follows:

§73.211 Power and antenna height
requirements.

(&) Minimum requirements. (1) Except
as provided in paragraph (b)(2) of this
Section, the minimum effective radiated
power for:

Class A stations must equal 0.1 kW {-10
dBk);

Class B1 stations must exceed 3 kW (4.8 dBk};

Class B stations must exceed 25 kW (14 dBk);

Class C2 stations must exceed 3 kW (4.8
dBk});
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Class C1 stations mus! exceed 50 kW (17
dBk); and <
Class C stations must equal 100 kW (20 dBk).

(2) Class C stations must have a
minimum antenna height above average
terrain of at least 300 meters (984 feet),
No minimum antenna height above
average terrain is specified for Classes
A, B1, B, C2, or C1 stations.

(b) Maximum power and antenna
height. (1) The maximum effective
radiated power in any direction and
maximum antenna height above average
terrain (HAAT) for the various classes
of stations are listed below:

Maxsmum
Class Madmum power m
meters (feel)
3 KW (48 gB) 100 (328)
25 KW (140 08K) 100 (326)
S0AW (17.0 dBl) 150 (452)
50 kKW (17.0 ¢BK) 150 (452)
J 100 KW (20.0 dBk) 300 (964)
100 kW (20.0 dBK) £00 (1968)

(2) Antenna heights may exceed that
specified in this paragraph if the
effective radiated power is reduced so
that the distance to the 1 mV/m (60dBu)
contour extends no farther than it would
if the station were operating with the
maximum power and antenna HAAT for
its particular class of station, The
location of the 1 mV/m (60 dBu) contour
is determined using Figure 1 of § 73.333.
The antenna HAAT is determined using
the procedure contained in §73.313.
When antenna HAAT is less than 30
meters (100 feet), an antenna HAAT of
30 meter (100 feet) must be assumed to
determine equivalence. When a siation's
effective radiated power must be
reduced below the normal minimum for
its class (specified in paragraph (a)(1) of
this Section) the value determined will
be the minimum for the particular
station involved.

(3) For Class B stations in Puerto Rico
and the Virgin Islands, a maximum
antenna HAAT of 600 meters (1968 feet)
with an effective radiated power of 25
kW will be allowed. For antenna heights
above 600 meters (1968 feet), the power
must be reduced so that the station’s 1
mV/m contour (located pursuant to
Figure 1 of § 73.333) will extend no
farther from the station’s transmitter
than with the maximum facilities
allowed. For powers above 25 kW [up to
50 kW), no antenna height will be
authorized that results in greater
coverage by the 1 mV/m contour than
can be obtained with the maximum
facilities.

(c) Existing stations. Stations
authorized prior to [the effective date of
the Report and Order in BC Docket 80-
90] that do not conform to the
requirements of this Section, may
continue to operate as authorized.
Stations operating with facilities in
excess of those specified in paragraph
(b) of this Section may not increase their
effective radiated powers or extend
their 1 mV/m field strength contour
beyond the location permitted by their
present authorizations. The provisions
of this Section will not apply to
applications to increase facilities for
those stations operating with less than
the minimum power specified in
paragraph (a) of this Section.

10. Section 73.212 is amended by

revising paragraph (b) to read as
follows:

§73.212 Administrative changes In
authorizations.
- » - - -

(b) Antenna heights above average
terrain will be rounded out to the
nearest meter.

11. Section 73.213 is amended by
revising paragraphs (a), (e), and
paragraphs (f)(2) (if) and (iii) to read as
follows:

§73.213 Stations and spacings below the
minimum separations.

(a) Stations authorized prior to
November 16, 1964, at locations that do
not meet the minimum distances
specified in §73.207 may apply for
changes in facilities if the requested
facilities conform to those listed in the
following table:

FACILITIES TO BE AUTHORIZED FOR SHORT-SPACED FM STATIONS

o Seperaton in Mometers Faciitios suthonzed
Powsr | Antonna heoht

Cochannel First adjucont W) trmeters)
AA....| 72-105 3 | 100.
AWA. | 64T, et — 2| 100,
AW A..|loss then 84 ottt 1 | Y00.

AB. — 80-105 3 | 100 Class A

' 50 | 150 Class 8

AoB.. 84-T2 3 | 100 Class A

oo Ches iR er o Zesetr el Jlee W] 20 | 150 Clen B

R s a i ues than 64 3 | 100 Ciass A

) [H SN 10 | 150 Class B

A0 Cai i vy WIS 1 s et TS 3 | 100 Class A

A —— 100 | 600 Class C

AwC . [T s S e e L 3 | 100 Class A

AR by 50 | 800 Ciats C

AwC . TN ) S e A el a i 9 | 100 Class A

= | S [ e = e 100 | 600 Climen C
BloB. . ..| 201241 128-108...... 50 | 150,
0. | 161200 > 105-128, 20 | 150.
 H ey R e M e | 10 | 150
BB .| less than 121 ATy R L e AR 5| 150.

Bl .. 226-274 s 177-217 60 | 150 Clsss B

e 100 | 600 Ciass C

BcC. ..  p o - RS RS TR AT L T N, B 20 | 150 Class ©

» e = i e 50 | 800 Class G

BwC. ... 145978 97-136 = 10 | 150 Clasa 8

B AL UL AR T L e e =t 20 | 800 Class C

810 Co| loss than 145 less than 97 ey 6 | 150 Clasa 8

=i e L b 10 | 600 Clasa C
3 f et BT WD SNERIT el p ) i 100 | 800.
CwC... .| 193-240 163-200..... TR 50 | 600
g A g el T S e T e B R 20 | 800
C 10 C.—.| lets than 181 lose than 129 . 10 | 800

» - - - - » (2) L

(e) The powers listed in the table are
the maximums the FCC will authorize,
Antenna heights may exceed those
specified in the table if the effective
radiated power is reduced so that the 1
mV/m contour extends no further than it
would with the maximum power and
antenna height. The antenna height
value to be used is that above average
terrain and not that in any particular
direction. When antenna heights are less
than 30 meters (100 feet), a value of 30
meters (100 feet) must be assumed for
the purposes of this paragraph.

(n ..

(i] ..

(ii) When a station does not meet the
minimum separations to co-channel or
first adjacent channel stations, it may
apply for up to the maximum listed
facilities for the separations that would
exist at the new transmitter site. (See
paragraph (F)(2)(iii) of this section
subdivision (iii) for further restrictions
on very short-spaced stations).

(iii) The provisions of this 4
subparagraph apply where the resulting
separation after the move would be less
than: co-channel, 84 kilometers Class A
to Class A, 121 kilometers Class B to
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Class B, 145 kilometers Class B to C or
vice versa, or 161 kilometers Class C o
Class C; first adjacent channel 64
klometers Class A to Class B or vice
versa, 80 kilometers Class B to Class B,
i kilometers Class A or B to Class C, or
vice versa, and 121 kilometers Class C
lo Class C. Stations so situated may
#pply to move and use either their
present facilities or no more than those
specified for their distance brackets in
paragraph (a) of this Section, if the move
would not decrease the short distance
by more than 5 kilometers. If the move
would decrease the short distance a
greater amount, a station will be
permitted no more than the facilities

thet would give it in the critical
direction, @ 1 mV/m contour located no
further out than that which would result
from using the former location and the
maximum facilities specified for the
distance bracket.

Note—For the purposes of the above
Section, Classes B1 and C2 will be
wasidered Class B and Class C1 will be
wasidered Class C until further notice.

173220 [Amended)

12, Section 73.220 is amended in
paragraph (a), the phrase “500 feet" is
revised to read “150 meters (492 feet).”

173240 [Amended)

13. Section 73.240 is amended in
paragraph (a)(2), the phrase “100 miles"
is Tavised to read *160 kilometers (100
miles),"

14. Section 78.310 is amended by
fevising the headnote and the first two

definitions in paragraph (a) to read as
follows:

173310 FM technical definitions.

(a) Antenna height above average
“iroin (HAAT). HAAT is calculated by:
determining the average of the antenna
deights above the terrain from 3 to 16
Yiometers (2 to 10 miles) from the
ftenna for the eight directions evenly
‘aced for each 45° of azimuth starting
¥ith True North (a different antenna
“eight will be determined in each
Uirection from the antenna): and
omputing the average of these separate
“tights. In some cases less than eight
rections may be used. (See
173.313(d).) Where circular or elliptical
rilarization is used, the antenna height
*ove average terrain must be based
“pon the height of the radiation of the
“enna that transmits the horizontal
“mponent of radiation.

.kfir'fe’.fl'r(‘l power gain. The square of

.- "atio of the root-mean-square (RMS)
, ¢ Space field strength produced at 1
m‘-‘;;:jw::e: in the horizontal plane.in

=) Ivolts per meter for 1 kW antenna
"Put power to 221.4 mV/m. This ratio is

expressed in decibels (dB). If specified

for a particular direction, antenna power
gain is based on that field strength in the

direction only,

15. Section 73.313 is amended by
adding introductory text to paragraph
(c} and revising paragraphs (¢)(1), (d).
(e), (8. (g). and (h) to read as follows:

§73.313 Prediction of coverage.
(c} In predicting the distance to the
field strength contours, the F(50,50) field
strength chart, Figure 1 of § 73.333 must

be used. The 50% field strength is
defined as that value exceeded for 50%
of the time,

(1) The F(50,50) chart gives the
estimated 50% field strengths exceeded
at 50% of the locations in dB above 1

uV/m. The chart is based on an effective

power radiated from a half-wave dipole
antenna in free space, that produces an
unatienuated field strength at 1
kilometer of about 107 dB above 1 uV/m
(221.4 mV/m).

(d) The antenna height to be used with

this chart is the height of the radiation
center of the antenna above the average
terrain along the radial in question. In
determing the average elevation of the
terrain, the elevations between 3 and 16
kilometers from the antenna site are
used.

(1) Profile graphs must be drawn for
eight radials beginning at the antenna
site and extending 16 kilometers
therefrom. The radials should be drawn
for each 45" of azimuth starting with
True North. At least on radial must
include the principal community to be
served even though it may be more than
16 kilometers from the antenna site.
However, in the event none of the
evenly spaced radials include the
principal community tc be served, and
one or more such radials are drawn in
addition, these radials must not be used
in computing the antenna height above
average lerrain.

(2} Where the 3 to 16 kilomelers
portion of a radial extends in whole or
in part over a large body of water or
extends over foreign territory but the 50
uV/m contour encompasses land area
within the United States beyond the 16
kilometers portion of the radial. the
entire 3 to 16 kilometers portion of the
radial must be included in the
computation of antenna height above
average terrain. However, where the 50
uV/m contour does not so encompass
United States land area and (i) the
entire 3 to 16 kilometers portion of the
radial extends over large bodies of
water or foreign territory, such radial

must be completely omitted from the
computation of antenna height above
average lerrain, and (ii) where a part of
the 3 to 16 kilometers portion of a radial
extends over large bodies of water or
foreign territory, only that part of the
radial extending from the 3 kilometers
sector to the outermost portion of land
area within the United States covered
by the radial must be used in the
computation of antenna height above
average terrain.

(3) The profile graph for each radial
should be plotted by contour intervals of
from 12 to 30 meters and, where the data
permits, at least 50 points of elevation
(generally uniformly spaced) should be
used for each radial. In instances of very
rugged terrain where the use of contour
intervals of 30 meters would result in
several points in a short distance, 60 or
120 meter contour intervals may be used
for such distances. On the other hand,
where the terrain is uniform or gently
sloping the smallest contour interval
indicated on the topographic map should
be used, although only relatively few
points may be available. The profile
graph should indicate the topography
accurately for each radial, and the
graphs should be plotted with the
distance in kilometers as the abscissa
and the elevation in meters above mean
sea level as the ordinate. The profile
graphs should indicate the source of the
topographical data used. The graph
should also show the elevation of the
center of the radiating system. The
graph may be plotted either on
rectangular coordinate paper or on
special paper that shows the curvature
of the earth. It is not necessary to take
the curvature of the earth into
consideration in this procedure as this
factor is taken care of in the charts
showing signal strengths. The average
elevation of the 13 kilometer distance
between 3 and 16 kilometers from the
antenna site should then be determined
from the profile graph for each radial.
This may be obtained by averaging a
large number of equally spaced points,
by using a planimeter, or by oblainin
the median elevation (that exceeded for
50% of the distance) in sectors and
averaging those values.

(4) Examples of HAAT calculations:

(i) The heights above average terrain
on the eight radials ure as follows:

: | Melers
0 | 120
45 > } 255
80" 4 185
13%° 2 d : 90
180" ~10
25", - BS
200", ! 49
N8 i e i 85
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The antenna height above terrain
(defined in § 73.310(a)) is computed as
follows:

{1204 255+ 185+ 90— 10— 85+ 404 85)/8 =85
meters,

(ii) Same as (i), except the 0° radial is
entirely over sea water. The antenna
height above average terrain is
computed as follows (note that the
divisor is 7 not 8):

{255 4+ 185490 - 10854 404-85)/7 =80
meters,

(iii) Same as (i), except that only the
first 10 kilometers of the 90” radial are in
the United States; beyond 10 kilometers
the 80" radial is in a foreign country. The
height above average terrain of the 3 to
10 kilometer portion of the 90° radial is
105 meters. The antenna height above
average terrain is computed as follows
(note that the'divisor is 8 not 7.5):

(1204 255+ 105490 10— 85 4 40+ 85)/6 =75
meters.

(e) In cases where the terrain in one or
more directions from the antenna site
departs widely from the average
elevation of the 3 to 16 kilometer sector,
the prediction method may indicate
contour distances thal are different from
what may be expected in practice. For
example, a mountain ridge may indicate
the practical limit of service although
the prediction method may indicate
otherwise, In such cases, the prediction
method should be followed, but a
supplemental showing may be made
concerning the contour distances as
determined by other means. Such
supplemental showings should describe
the procedure used and should include
sample calculations. Maps of predicted
coverage should include both the
coverage as predicted by the regular
method and &s predicted by a
supplemental method. When
measurements of area are required,
these should include the area obtained
by the regular prediction method and
the area obtained by the supplemental
method. In directions where the terrain
is such that antenna heights less than 30
meters for the 3 to 16 kilometer sector
are obtained, an assumed height of 30
meters must be used for the prediction
of coverage. However, where the actual
contour distances are critical factors, a
supplemental showing of expected
coverage must be included together with
a description of the method used in
predicting such coverage. In special
cases, the FCC may require additional
information as to terrain and coverage.

(f) The effect of terrain roughness on
the predicted field strength of a signal at
points distant from an FM transmitting
antenna is assumed to depend on the
magnitude of a terrain roughness factor
{h) which, for a specific propagation
path, is determined by the

characteristics of a segment of the
terrain profile for that path 40 kilometers
inle located between 10 and 50
kilometers from the antenna. The terrain
roughness factor has a value equal to
the distance, in meters, between
elevations exceeded by all points on the
profile for 10% and 90% respectively, of
the length of the profile segment. (See

§ 73.333, Figure 4.)

(g) If the west field strength value of
interest is initially predicted to occur
over a particular propagation path at a
distance that is less than 50 kilometers
from the antenna, the terrain profile
segment used in the determination of
terrain roughness factor over that path
must be that included between points 10
kilometers from the transmitter and such
lesser distances. No terrain roughness
correction need be applied when all
field strength values of interest are
predicted to occur 10 kilometers or less
from the transmilling antenna.

{h) Profile segments prepared for
terrain roughness factor determinations
are to be plotted in rectangular
coordinates, with no less than 50 points
evenly spaced within the segment using
data obtained from topographic maps
with contour intervals of approximately
15 meters (50 feet) or less if available.

16. Section 73.314 is amended by
revising paragraphs (b)(1)(ii), (b)(2)
introdugctory text, and paragraphs
(b)(2)(i), (b)(2)(v). (b)(2)(vii), (b){2)(viii),

and [c)(2) to read as follows:

§73.314 Fleld strongth

(b) LI

e

{ii) Bach radial is marked, at a point
exactly 18 kilometers from the
transmitter and, at greater distances, al
successive 3 kilometer intervals. Where
measurements are to be conducted over
extremely rugged terrain, shorter
intervals may be used, but all such
intervals must be of equal length.
Accessible roads intersecting eacly
radial as nearly as possible at each 3
kilometer marker are selected. These
intersections are the points on the radial
at which measurements are to be made,
and are referred to subsequently as
measuring locations. The elevation of
each measuring location should
approach the elevation at the
corresponding 3 kilometer marker as
nearly as possible.

(2) Measurement procedure. All
measurements must be made utilizing a
receiving antenna designed for reception
of the horizontally polarized signal
component, elevated 9 meters sbove the
roadbed. At each measuring location,
the following procedure must be used:

(i) LB
(ii) The antenna is elevated to a height
of 9 meters.

{v) A mobile run of at least 30 meters
is made, that is centered on the
intersection of the radial and the road,
and the measured field strength is
continuously recorded on a chart
recorder over the length of the run.

(vii) if, during the test conducted as
described in paragraph (b)(2)(iii) of this
section, the strongest signal is found to
come from a direction other than from
the transmitter, after the mobile run
prescribed in subparagraph (b)(2)(v) of
this section is concluded, additional
measurements must be made in a
“cluster” of at least five fixed points. At
each such point, the field strengths with
the antenna oriented toward the
transmitter, and with the antenna
oriented so as to receive the stronges!
field, are measured and recorded.
Generally, all points should be within 60
meters of the center point of the mobile
rumn.

(viii} If overhead obstacles preclude a
mobile run of at least 30 meters, &
“cluster” of five spot measurements may
be made in lieu of this run. The first
measurement in the cluster is identified.
Generally, the locations for other
measurements must be within 60 meters
of the location of the first.

(c) LR

(2) Measurement procedure. All
measurements must be made using a
receiving antenna designed for reception
of the horizontally polarized signal
component, elevated 9 meters above
ground level.

17. Section 73.318 is amended by
revising the headnote and paragraph el
to read as follows:

§73.316 FM antenna systems.

(e) Applications proposing the use of
FM transmitting antennas in the
immediate vicinity (7e. 60 meters or
less) of other FM or TV broadcast
antennas must include a showing as 0
the expected effect, if any, of such
approximate operation.

18. Section 73.333 is amended by
revising the introductory text, Figures ]
and 1a, and removing Figure 3 as
follows:

§73.333 Engineering charts. _

This Section consists of the followin8
Figures 1, 1a, and slider 4, and 5 (Figu™®
3 removed).

BILLING CODE 6712-01-M
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18, Section 73.504 is amended by
revising the introductory text of
paragraph [c) to read as follows:

§73.504 Channel nts under the

assignme
U.S.A-Mexico FM Broadcast Agreement.

(c) The minimum distance separations
given in § 73.207 apply to the following:

20. Section 73.506 is amended by
revising the headnote and paragraphs
(a)(3) and (b), and by adding new
paragraph (c] to read as follows:

§73.506 Classes of Noncommercial
Educational FM stations and channels.

(a)* * *

(3) Noncommergial educational
stations with more than 0.01 kW
iransmitter power ontput are classified
Class A, B1, B, C2, Cl, or C, depending
on the effective radiated power, antenna
height above terrain, and the zone in
which the station’s transmitter is
located, on the same basis as provided
for in §§ 73.205, 73.206, and 73.211 for
stations on the non-reserved FM
thannels,

(b) Any noncommercial educational
station except Class D may be assigned
1o any of the channels listed in § 73.501.
Class D noncommercial educational FM
stations applied for or authorized prior
10 June 1, 1980, may continue to operale
on their authorized channels subject to
the provisions of § 73.512.

21. Section 73.507 is amended by

fevising paragraph (c) and note to read
is follows:

$73.507 Minimum distance separation
between stations.

(c)(1) Stations separated in frequency
by 10.6 or 10.8 MHz (53 or 54 channels)
from allotments or assignments on non-
reserved channels will not be authorized
unless they conform to the following
separation table: —

Qs ov stationg
A A
HioA
Bus
CloA
Cwos
CwcC

)
(10)
(15)
(20)

2%
{30)

: (2) Under the United States-Mexican
vM Broadcasting Agreement, for
*lations and assignments differing in

58825«

frequency by 10.6 0 10.8 MHz (53 or 54
channels), the following separations
apply to U.S. noncommercial
educational FM allotments and
assignments and Mexican allotments or
assignments in the border area.

Note.—For purposes of this Section,
Classes B1 and C2 will be considered Class
B, and Class C1 will be considered Class C
until further notice,

22. Section 73.509 is amended by
revising paragraph (e) to read as
follows:

§73.509 Protection from interference.

(e) No application for FM Channel 200
will be accepted if the requested facility
would cause interference to Channel 6
operations, including TV translators on
this channel. Such objectionable
interference will be considered to exist
whenever the 15 dBu contour of the
proposal, based on the F(50,10) curves in
§ 73.333 Figure 1a, would overlap the 40
dBu contour of the television station,
based on the F[50,50) curves in § 73.333
Figure 1.

23. Section 73.511 is amended by
revising paragraph (b) to read as
follows:

§73.511 Power and antenna height
requirements. Y

(b) On Channels 218, 218, and 220
specified in § 73.501, no educational
station will be authorized with effective
radiated power greater than that
specified in § 73.211(b)(1) for the
respective class of station, and the
maximum effective radiated power
permissible shall also be subject to the
provisions of § 73.211(b)(2).

23. Section 73.3573 is amended by
revising paragraphs (a){1) and (c) as
follows:

§ 73.3573 Processing FM broadcast and
FM translator station applications.

‘a) o9 8

(1) In the first group are applications
for new stations or for major changes iri
the facilities of authorized stations. A
major change for FM stations authorized
under this Part is any change in
frequency, station location, or class of

station; or, any antenna location which
would result in a change of 50% or more
in the area within the station’s predicted
1 mV/m field strength contour. (A
change in area is defined as the sum of
the area gained and the area lost as a
percentage of the original area.) For FM
translator stations authorized under Part
74, it is any change in frequency {output
channel), primary stations, or authorized
principal community or area. However,
the FCC may. within 15 days after the
acceptance for filing of any other
application for modification of facilities,
advise the applicant that such
application is considered to be one for a
major change and therefore is subject to
the provisions of §§ 73.3580 and 11111
pertaining to major changes.

. - . . -

(c) If, upon examination, the FCC
finds that the public interest,
convenience and necessity will be
served by the granting of an application
for FM broadcast facilities, the same
will be granted. If the FCC is unable to
make such a finding and it appears that
a hearing may be required, the
procedure given in § 73.3593 will be
followed.

Dissenting Statement of FCC Commissioner
James H. Quello

In Re: FM Drop-Ins—Docket No. 80-80

1 don’t believe the engineering record or the
hypothetical need developed in Docket 80-90
justifies the proposed widescale increase in
FM allotments,

This action would cause degraded service,
turmoi! and interference for millions of
existing listeners, contention and litigation
umong applicants and further administrative
burdens on a Mass Media Bureau already
overburdened with a huge backlog of AM-FM
aod low power TV applications.

I belleve a wiser, more reasoned approach
would be to present new FM allotments on a
case-by-case basis through waiver requests.
This would provide an opportunity o
actually test the extent of interference and
overall public acceptance before risking an
untested, strongly contested, widescale
increase and reallotment.

I lend considerable weight to the expert
engineering study by A.D. Ring which
indicates a net loss in service would result in

* the Commission’s proposals. | agree with the

logic in the study that any increase in FM
availability would cause a significant
detriment to present listening. Also, I believe
it is a rule of physics, not of this Commission,
that a new station causes interference far
beyond the boundaries of new service.

I'm concerned that the value of a strong
s service now enjoyed by millions ot
listeners is allotted @ much lower priority
than the undocumented need for a new,
frequently substandard, FM service. | also
believe FM stereo should be treated as a
significant state of the art improvement in
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basic service, rather than as a mere
expendable ancillary enhancement.

To the extent that the Commission has
relied upon the “need” for vastly increased
FM allotments, | believe it has been misled. I
have seen nothing in the record which
documents this alleged need beyond some
"wish lists” prepared on a hypothetical basis
and largely for purposes other than this
Rulemaking.

The only rational public interest reason for
embarking upon this massive change in the
Table of Allotments is to provide for better,
more diversified FM radio service to the
American people. The fact is, however, this
revised scheme of allocation will merely
provide different service in many instances
and reduced or deleted service in others. As
suggested before, it is axiomatic that for each
new service introduced, interference to
existing service is also introduced. For some
listeners, their present stereo service will
become monaural. For others, their present
monaural service will become further
degraded or disappear.

I'm afraid this Commission has taken an
important policy decision without & full
understanding of who wins and who loses. In
fact, we persisted in keeping our technical
analysis secret, including the assumptions
that were a part of that analysis, for reasons
that remain unclear to me. Since the technical
analysis is fundamental to this decision, it
should have been made available to
interested parties as early as possible to
permit careful review and comment.
Unfortunately, the Commission has a
penchant for withholding technical analysis
from the public in important policy
proceedings. (Viz: UHF Television Noise
Figare, AM Stereo.) The public is ill served, in
my view, when our decisions are based upon
technical studies which are not made
available for comment in a timely manner, If
the technical material upon which we rely is
flawed or unworthy of public scrutiny, the
Commission is disserving itself as well as the
public. There is nothing inherently secret
about the anslysis of known engineering
facts regarding technical matters.

In summary, 1 dissent because (1) the need
has not been adequately established; (2)
interested parties did not have the
opportunity to review and comment upon
FCC technical analyses; (3) the resulting
interference and disruption would be a
disservice to the listening public; and (4) a
wiser case-by-case option would provide a
valuable opportunity to test interference and
public acceptance.

Separate Statement of Commissioner Henry
M. Rivera

RE: Modification of FM Technical Rules to
Increase the Availability of Broadcast
Stations—BC Docket 80-50,

By this decision, the Commission has
dramatically increased the potential for local
FM radio service (o the American public and
the enhanced competition and diversity that
increased service implies, The-Commission's
staff forecasts that many major cities, where
additional outlets were previously foreclosed,
will now be eligible for additional stations as
a consequence of today’s rule changes. Many
communities in remote locations will now

qualify for thelr first local service as well. All
told, the Mass Media Bureau estimates that
this decision will make it possible to satisfy
as much as 57 percent of the expressed
demand for additional FM radio stations;
under the old allocation structure, just seven
percent of this demand could have been
accommodated. More specifically, of the 1000
communities studied, additional stations can
now be assigned to approximately 49 percent
which have daytime-only AM service and 31
percent of those which have no local service.
This action will also serve the interests of 40
percent of the communities said to need
additional minority-owned stations, as well
us the interests of 26 percent of the locations
desiring additional public radio stations.

The public interest benefits of our decision
are clear and substantial. Still, because the
paramount objective of this proceeding has
been to secure additional service, It was
imperative for the Commission to ensure that
the proposed technical changes to allow
additional FM stations would not
significantly degrade the FM service overall.
With one exception (the uniform protected
contour proposal), the Commission has
concluded that the addition of new FM
stations will not detract materially from the
technical integrity of existing FM service, and
] believe our determinations in this regard are
both responsible and consistent with sound
engineering principles.

The Commission has decided that, rather
than enlertaining random requests for the
new channels made possible by these rule
changes, most of these new channels should
be allotted in one omnibus proceeding. Our
decision to amend the FM Table of
Allotments accordingly is especially wise.
The licensing of additional FM stations will
now proceed in a smooth and orderly
fashion, which will minimize potential delays
and maximize the expeditious delivery of
new FM service consistent with FCC
resources.

While I would have preferred more
expeditious consideration of these proposals,
I am delighted that we have finally and
affirmatively acted upon them. And, although
I wish resource limitations did not require
postponing the effective date of our action
until fiscal Year 1984, we will still be moving
forward during the intervening four months
with preparation of the rulemaking that is
required for the public to apply for stations
under the newly adopted technical rules.

In sum, this Report and Order marks a
renewed Commission commitment to the
principles of diversity and competition—
principles which must be the basis for the
integrity and credibility of our ongoing
broadcast deregulatory efforts. The public
interest is well-served by this decision in and
of itself, and | am especially pleased to see
this long-awaited action taken at last.

(PR Doc. 83-18482 Piled t-24-03 848 am)
BILLING CODE 6712-01-M

47 CFR Part 90
[Docket No. 20846; FCC 83-174]

Private Land Mobile Radio Services;
Policies and Regulations To Govern
the Interconnection of Private Land
Mobile Radio Systems With the Public
Switched Telephone Network in
Specific MHz Bands

AGENCY: Federal Communications
Commission.

ACTION: Final rule,

SUMMARY: This document amends and
clarifies the Second Report and Order
establishing new rules and policies to
govern the interconnection of private
land mobile communications systems
with the public switched telephone
network in the 800 MHz bands, These
new rules and policies are necessary in
light of the petitions for reconsideration.
the parties’' comments, and new
legislation allowing interconnected
operation under certain conditions.

pATES: Effective July 5, 1983.

FOR FURTHER INFORMATION CONTACT:

John B. Richards, Rules Branch. Land

Mobile & Microwave Division, Private
Radio Bureau, Washington, DC 20554
(202) 634-2443.

List of Subjects in 47 CFR Part 90
Private land mobile radio services.

Memorandum Opinion and Order

Amendment of Part 80 of the Commission’s
Rules to Prescribe Policies and Regulations 10
Govern the Interconnection of Private Land
Mobile Radio Systems with the Public
Switched Telephone Network in the Bands
806-821 and B51-866 MHz, Docket No. 20848,

Adopted: April 27, 1983,

Released: May 27, 1963,

By the Commission: Commissioner Sharp
concurring in the result: Commissioner Jones
absent.

Background

1. On March 18, 1982, the Commission
adopted a Second Report and Order in
this proceeding and established new
rules and policies to govern the
interconnection of private land mobile
communications systems with the public
switched telephone network (PSTN) 10
the 800 MHz bands.* This action was the
second phase in a proceeding initiat
to address the broad subject of the
interconnection of private systems with
the PSTN. The First Report and Order
adopted rules to govern the \
interconnection of private land mobile

' Second Report and Order, Docket No. 20840, L
PCC 2d 741 (1062).




