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By letters dated October 5,1982 and 
December 20,1982, Dennis Lunderville, 
Technical Secretary of the New 
Hampshire Air Resources Commission, 
submitted for EPA approval the State- 
adopted carbon monoxide attainment 
plan revisions for the City of 
Manchester. The plan revisions fulfill 
the requirements of Part D of the Clean 
Air Act and demonstrate that CO 
standards will be achieved throughout 
the City by 1987. The State included 
supplemental material requested by EPA 
for the intersection of Bridge and Elm 
Streets. This location was the only site 
which required control measures in 
addition to the Federal Motor Vehicle 
Emissions Control Program in order to 
attain CO standards by 1987, and EPA 
asked that the following material be 
included in the final SIP to support the 
attainment demonstration:

1. Endorsement by the City of 
Manchester of the control measures to 
be implemented by the City,

2. Resource commitment, and
3. Additional information on the 

modeled attainment demonstration.
Each of these is discussed in greater 

detail below.

Endorsement by the City

The CO attainment plan for the City 
of Manchester calls for'several traffic 
control measures to be implemented by 
the City. These are: (a) To increase the 
traffic signal cycle length, (b) the shift 
the proportion of green time to favor 
Bridge Street traffic, and (c) to provide 
right turn lanes on Elm Street. At the 
time the State proposed the plan, the 
Manchester Aldermanic Traffic 
Committee had not approved the 
measures, and, therefore, EPA had no 
assurance that the City was committed 
to implement the measures. In the NPR 
EPA asked that the final submittal 
include this commitment or a schedule 
for obtaining it.

The State has complied by submitting 
the following schedule:

Action Completion date

Southern New Hampshire 
Planning Commission sub­
mits request lor approval 
to Aldermanic Traffic Com­
mittee.

Sept 1, 1982.

Approval of Aldei manic Traf­
fic Committee obtained.

Nov. 1, 1982.

Implement measures................ Apr. 1, 1983.

These actions have been completed. 
EPA finds that the schedule and 
Manchester’s subsequent compliance 
with the schedule meet the requirements 
for plan submittal and is approving this 
portion of the SIP.

Resource Commitment
In the draft submittal, no explicit 

commitment of resources was made.
The final SIP corrects this deficiency by 
explaining that the control measures 
will be carried out by the Manchester 
Traffic Department as part of its normal 
duties. No separate allocation of funds 
is necessary. Approval by the 
Aldermanic Traffic Committee will 
authorize the Traffic Department to 
proceed to implement the measures.

Attainment Demonstration
The proposed SIP presented a 

modeled demonstration of attainment 
based on a dispersion model consistent 
with EPA modeling guidelines and using 
current, valid data, including traffic and 
meteorological information. The 
modeled analysis, however, only 
projected ambient concentrations for 
future years, and did not include a 
modeled value for a year in which 
ambient monitored data were available. 
EPA asked that the base year 
concentration be modeled so that a 
comparison could be made of predicted 
versus measured concentrations of 
carbon monoxide. This comparison was 
submitted with the final SIP. As 
discussed in the technical support 
document, it shows that for base year 
1980, the model adequately predicts 
peak observed concentrations. EPA is, 
therefore, approving this portion of the 
SIP.

Conclusion
EPA has reviewed the carbon 

monoxide attainment plan for 
Manchester, New Hampshire and finds 
that it meets the requirements of Part D 
of the Clean Air Act for 1982 plan 
revisions and of the EPA policy 
document, “State Implementation Plans: 
Approval of 1982 Ozone and Carbon 
Monoxide Plan Revisions for Areas 
Needing an Attainment Date 
Extension”, published on January 22, 
1981 at 46 FR 7182.

Action
EPA is approving the Manchester,

New Hampshire Carbon Monoxide 
Attainment Plan.

The Office of Management and Budget 
has exempted this rule from the 
requirements of Section 3 of Executive 
Order 12291.

Under Section 307(b)(1) of the Act, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by (60 days from today). This 
action may not be challenged later in 
proceedings to enforce its requirements 
(see 307(b)(2)).

List of Subjects in 40 CFR Part 52
Air pollution control, Ozone, Sulfur 

oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
and Hydrocarbons, Intergovernmental 
relations.

Authority: Section 110(a) and Section 
301(a) of the Clean Air Act, as amended (42 
U.S.C. 7410(a) and 7601(a)).

Dated: May 16,1983.
William D. Ruckelshaus,
Administrator.

Note.—Incorporation by reference of the 
State Implementation Plan for the State of 
New Hampshire was approved by the 
Director of the Federal Register on July 1, 
1982.

Part 52 of Chapter I, Title 40 of the 
Code of Federal Regulations is amended 
as follows:
Subpart EE—New Hampshire

PART 52—[AMENDED]

Section 52.1520, paragraph (c) is 
amended by adding paragraph (23) as 
follows:

§ 52.1520 Identification of Plan.
* * * * *

(c) * * *
(23) Carbon monoxide attainment plan 

revisions for the City of Manchester 
which meet the requirements of Part D 
of the Act for 1982 SIP revisions. The 
revisions were submitted on October 5, 
1982 and December 20,1982 by the New 
Hampshire Air Resources Agency.
[FR Doc. 83-17033 Filed 6-24-83; 8:45 am]

BILLING CODE « 5 6 0 -5 0 -M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Health Care Financing Adm inistration

42 CFR Part 433

Medicaid Program; interest on 
Disputed Medicaid Claims

a g e n c y : Health Care Financing
Administration (HCFA), HHS.
ACTION: Final rule.__________ _______ __

s u m m a r y : These regulations clarify 
HCFA policies relating to disallowances 
of State claims for Federal matching o- 
State Medicaid expenditures.

Before the enactment of the Omnibus 
Reconciliation Act of 1980 (Pub. L. 96- 
499), States were permitted to retain, 
interest-free, the Federal matching fun 
for State Medicaid expenditures that 
had been disallowed until there was a 
final Federal determination under the 
administrative appeals process. If the
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determination upheld part or all of the 
disallowance, the State returned only 
that amount and did not pay the Federal 
government any interest on the 
disallowed amounts.

Section 961(a) of the Omnibus 
Reconciliation Act of 1980 changed 
these procedures by giving the State the 
option of either returning the disallowed 
funds immediately to HCFA or of 
retaining the disallowed funds held by 
the State until there is a final 
determination. If the State chooses to 
retain the disallowed funds, it will be 
required to pay interest on any portion 
of the disallowance that is sustained on 
appeal.

The statute is self-implementing, and 
these regulations simply specify the 
procedures to be followed when a State 
chooses to retain the funds.
EFFECTIVE DATE: July 27, 1983.
FOR FURTHER INFORMATION CONTACT: 
Gilda Martin, (301) 597-1399. 
SUPPLEMENTARY INFORMATION: 

Background
In the Medicaid program, the Federal 

government shares with the States the 
cost of services furnished to 
beneficiaries. The Federal government’s 
share is determined by a formula based 
on the State’s per capita income with 
special provisions for administrative 
expenditures. (See section 1903 of the 
Social Security Act and 42 CFR 433.10 
and 433.15.) To obtain the Federal 
government’s share (which is called 
Federal financial participation, or FFP), 
each State requests from HCFA (the 
Federal agency that oversees the 
Medicaid program), on a quarterly basis, 
the amount the State estimates will be 
the FFP for the following fiscal quarter. 
On the basis of these estimates, we 
advance the funds by awarding a grant, 
and, after the end of the quarter, the 
State sends in a quarterly expenditure 
raport that reflects the actual 
expenditures incurred by the State. We 
review the report and determine 
whether the State has claimed 
reimbursement for any expenditures 
that are not allowable.

If we determine that the State 
erroneously requested FFP on any of its 
^aims, a notice of disallowance for 
those claims is issued. Under the 
Procedures set forth in 45 CFR Part 16. 

ates are entitled to appeal 
^allowances to the Department’s 
, ra t̂ Appeals Board. At the point of 
isallowance, a claim may be “paid” or 
unpaid . If the State does appeal, it 

,e 31118 &e funds for claims that have 
ifen until the appeal is resolved, 

owever, if we issue the notice of 
^allowance before we pay the State

claim, we cannot pay the unapproved 
claim and we hold the funds during any 
subsequent appeal.

As a result of the review of the 
quarterly expenditure report, we may 
defer payment of a claim pending the 
State’s submission of additional 
information and documentation to 
substantiate the allowability of the 
claim (45 CFR 201.15). If a claim is 
deferred, we deduct the amount of the 
claim from the State’s next grant award. 
If we do not meet the time limits for 
review of a deferred claim, the State is 
paid the deferred amount in a 
subsequent grant and retains it, subject 
to a later determination concerning 
whether it should be disallowed. If, after 
review, we determine the claim is 
unallowable and we formally notify the 
State of the disallowance and of its 
appeal rights within the time limits 
specified in the deferral regulation (45 
CFR 201.15), the deferred funds are held 
by us, rather than by the State, at the 
time of the disallowance.

Statutory Amendment
Section 961(a) of the Omnibus 

Reconciliation Act (Pub. L. 96-499) 
amended section 1903(d) of the Social 
Security Act by adding a new paragraph
(5). This paragraph was then amended 
by section 2163 of the Omnibus Budget 
Reconciliation Act of 1981 (Pub. L. 97- 
35). Under the provisions of the law, a 
State that disagrees with HCFA’s 
decision to disallow a claim, and that 
appeals the disallowance under 45 CFR 
Part 16, has the option of returning the 
disputed amount to HCFA or of 
retaining the appealed funds, as it does 
now, pending the final determination of 
the Grant Appeals Board. If the State 
chooses to retain the appealed funds 
and the Board’s final determination 
upholds all or part of the disallowance, 
the State must pay interest on any funds 
it retained that the Board has ruled were 
properly disallowed. The interest is 
computed at the rate (determined by 
HCFA) based on the average of the 
bond equivalent of the weekly 90-day 
Treasury bill auction rates during the 
period for which the State owes the 
interest. The period over which interest 
may be charged begins on the date the 
amount was formally disallowed and 
ends on the date of the Board’s final 
determination. Under the 1980 Act, this 
period was not to exceed 12 months for 
disallowances made before October 1,
1981. However, the limitation to the 
duration of the interest period was 
eliminated by section 2163 of the 
Omnibus Budget Reconciliation Act of 
1981, which was effective August 13,
1981. Thus, an interest charge is limited 
to 12 months for any disallowance

issued between the dates the 1980 and 
1981 Acts became effective (December 5, 
1980 through August 13,1981). The law 
does not affect any disallowance, 
regardless of when it is made, for any 
services furnished before October 1,
1980.

A decision on an appealed 
disallowance may sometimes take up to 
two years. Although, in a majority of 
appeals, the State’s position is not 
upheld and the State returns a 
substantial amount of money to HCFA, 
the procedure in use before the 
enactment of the 1980 Act allowed 
States to benefit, in effect, from an 
interest-free loan. During the appeals 
process, the Federal government lost the 
use of the funds and was required to 
borrow additional funds to meet its cash 
needs. The purpose of the statutory 
amendment is to save the Federal 
government the additional interest 
expense incurred during the 
administrative appeals process when 
the disallowance is upheld.

Provisions of the Regulations

On July 6,1982, we published a notice 
of proposed rulemaking to implement 
the statute (47 FR 29275). In that 
document, we proposed regulations that 
would parallel the statute with clarifying 
or implementing policy as discussed 
below.

The proposal would have added a 
new section, § 433.38, Interest Charged 
on Disallowed Claims, to the Medicaid 
regulations. We included a cross- 
reference in the new section to 45 CFR 
Part 201, Subpart B, Review and Audits. 
That subpart contains the Department’s 
rules on actions taken in disallowance 
situations in several Federal programs, 
including Medicaid.

A. N otice o f  S ta te ’s O ptions

Under the proposed regulations, the 
State would have to take specific action 
if it wished to retain disallowed funds. 
The State would have 30 days from the 
date of receipt of the notice of 
disallowance fas established by a 
certified mail receipt) to notify the 
HCFA Regional Administrator in writing 
that it intends to retain the disallowed 
funds pending a decision on the State’s 
appeal by the Grant Appeals Board. If 
the State did not notify the Regional 
Administrator that it wishes to retain 
the funds, we would recover the amouni 
of payment in controversy in the next 
grant award issued after the 30 days.
(We would allow time for a letter mailed 
near the end of the 30 days to reach us 
before recovering the money.)
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B. Amount o f  In terest
The proposed regulations defined how 

the interest owed by the State would be 
calculated if the State had retained any 
funds that remained disallowed in the 
final determination.

To establish the interest rate, we 
proposed to total the bond equivalent 
rates of each weekly auction of 90-day 
Treasury bills during the period for 
which interest would be charged and 
divide the total by the number of rates 
considered. The bond equivalent rate is 
the true discount rate. (31 CFR Part 306, 
Appendix to subpart E.) The true 
discount rate is determined by:

(1) Subtracting the sale price of the 
bill from its face value to obtain the 
amount of discount:

(2) Dividing the amount of the 
discount by the number of days the bill 
is to run to obtain the amount of 
discount per day;

(3) Multiplying the amount of discount 
per day by the actual number of days in 
the year from date of issue (365 
ordinarily, but 366 if February 28 falls 
within the year from the date of issue) to 
obtain the amount of discount per year; 
and

(4) Dividing the amount of discount 
per year by the sale price of the bill to 
obtain the true discount rate.

As indicated above, interest charges 
would begin on the date of the 
disallowance letter and end on the date 
of the Board’s final determination. 
(However, consistent with the 1980 Act, 
the proposed regulations specified that 
we would not charge interest for more 
than 12 months for disallowances issued 
between October 1,1980 and August 13, 
1981, when the 1981 amendment to 
section 1903(d)(5) of the Social Security 
Act became effective.)

C. L im itations on A pplicab ility
1. Any interest charged to a State 

under the proposed regulations was 
applied only to the amount of FFP 
disallowed for services furnished on or 
after October 1,1980.

2. Funds retained by the Federal 
government because of a deferral were 
not subject to the provisions of the 
proposed regulations. That is, if we 
deferred a claim and later disallowed it 
within the time limits of 45 CFR 201.15, 
we would not transfer the funds in 
dispute to the State to hold during the 
appeals process. Since the State did not 
have the funds in its possession at the 
time of a timely disallowance following 
deferral, it could not “retain" them. 
Deferred claims that are disallowed, 
therefore, fell outside the scope of these 
proposed regulations because the State 
would not have possession of the

disputed funds at the time the 
disallowance was made. As such, there 
would be nothing for the State to retain. 
We based this decision on the absence 
of any Congressional language 
indicating an intent to nullify the 
existing deferral process. Therefore, the 
proposed regulations excluded from 
coverage any claim that HCFA has 
deferred and disallowed in a timely 
fashion.

3. The date of the “final 
determination,” which ends the interest 
period, would be the date of the decision 
(under 45 CFR 16.21) of the Grant 
Appeals Board on the claim in dispute; it 
did not include any judicial decisions. 
The final determination would be that of 
the Grant Appeals Board. The 
Conference Report accompanying the 
Reconciliation Act (H.R. Report No. 96- 
1479, 96th Cong., 2nd Sess. 152-153 
(1980)) indicates that, although the 
House and Senate bills would have 
permitted States to retain disputed 
claims throughout all appeals, the 
Conference Committee agreed that 
section 961 gave the States the option to 
retain disputed funds only through 
completion of the administrative 
appeals process.

If the State wore to withdraw its 
appeal to the Board on all or part of the 
disallowed claim, we proposed to 
charge the State interest on the 
withdrawn portion of the claim through 
the date on which the State notified 
HCFA in writing of the amount on which 
it was withdrawing the appeal. To do 
otherwise would nullify the intent of the 
law, as a State would be able to 
withdraw its appeal as late as a day 
before a decision sustaining a 
disallowance without paying any 
interest.
D. P rocedures fo r  R ecovery  o f  R etain ed  
Funds an d  In terest

If the Board’s final determination 
upheld the disallowance and the State 
had retained the disallowed funds 
during the administrative appeals 
process, we proposed to offset, from the 
next Medicaid grant awarded to the 
State after the final determination, an 
amount equal to that specified in the 
final determination, plus interest on the 
amount disallowed.

We proposed that the grant award 
show the amount of FFP and interest 
deducted from the grant as calculated 
under the provisions of the proposed 
regulations.
Analysis and Response to Comments

We received 10 comments on the 
proposed regulations from seven 
commenters. The commenters consisted 
of five State agencies, one law firm

representing eight States and a welfare 
organization, and a welfare agency.

1. B asis an d S cope: 42 CFR 
433.38(a)(1) an d (2).—One commenter 
stated his belief that it was 
inappropriate and unnecessary for 
HCFA to define, in this regulation, the 
broader range of circumstances under 
which States may properly be in 
possession of funds at the time of a 
disallowance. He believed that our 
position, which excludes (from section 
1903(d)(5) of the Act) funds that are 
deferred and disallowed within the time 
limits of 45 CFR 201.15 as well as other 
unpaid claims, conflicts with the statute,

We do not agree with this comment. 
While the law specifies that it applies to 
all cases in which the Secretary 
estimates there has been an 
overpayment, it also specifies limits to 
its own applicability. For example, the 
law does not apply to disallowances for 
services furnished before October 1, 
1980. To explain why it does not apply 
to funds that are not physically in the 
hands of the State, we explained in the 
preamble to the proposed rule the 
disallowance/deferral process as 
implemented in the issuance of grant 
awards.

The statute gives the State the option 
to “retain” the amount in dispute. Under 
the statute, however, this option can 
only be exercised after there has been a 
disallowance. Since a deferral action- 
withholding of funds for a questionable 
cla im -can  only occur before a 
disallowance, the Secretary’s authority 
to defer claims remains intact. Further, 
Congress did not address any alteration 
to the deferral process, either in the 
legislative history or the law itself. We 
concluded that Congress did not intend, 
by indirection, to overturn longstanding 
agency regulations.

Similarly, if a State appeals a claim 
that could not be paid because the State 
had been formally notified that the 
claim was disallowed before the 
issuance of a grant award approving 
payment of that claim, the statute does 
not give the State the option to have the 
funds paid to it.

2, B asis an d S cope: 42 CFR
433.38(a)(3).—One commenter stated 
that the regulations should identify a 
procedure so that no disallowances for 
any services furnished before October . 
1980 will be subject to the new 
regulations. ,

As the commenter noted, the propose 
regulations stated that our policy (as 
required by statute) is to apply the 
procedure concerning charging of 
interest only to those disallowances tor 
services furnished on or after October 
1980. It is not appropriate to include m
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these regulations a procedure for 
identifying th e  period for which a 
d isa llo w an ce is made. We do, however, 
include information in a disallowance - 
notice when services furnished on or 
after October 1,1980, are disallowed 
saying that the disallowances may be 
subject to an interest charge. If the 
d isallo w an ce is for services furnished 
both b e fo re  and after the beginning of 
October 1980, we identify, as subject to 
interest, the dollar amount of the 
d isallow ance for retained funds for 
services furnished on or after October 1, 
1980. T h is  procedure allows the State an 
opportunity to verify that no interest 
will be charged on disallowances for 
services furnished before the effective 
date o f the statute.

3. Re verso/ o f  E lection  To R etain  
Funds: 42 CFR 433.38(b)(3).—(a) One 
commenter stated that a State should be 
able to reverse its election to retain 
funds without withdrawing its appeal.
The proposed regulations imply that a 
State th at elects to retain disputed funds 
must do so until it loses or withdraws its 
appeal.

We a g ree  with the commenter that 
allowing a State to return funds before 
the ap p eals process is completed would 
benefit b o th  the State and HCFA. 
Therefore, we are amending the 
regulations to indicate that a State may 
return d isp u te d  funds before the appeals 
process is  complete without 
withdrawing the appeal. If it loses its 
appeal b e fo re  the Board, the State will 
have to p ay  interest on the funds for the 
time it did retain them. We will charge 
mterest from  the date of the 
disallow ance notice through the date we 
receive written notice from the State 
hat it no lo n g e r  wishes to retain the 

funds.
ection 1903(d)(5) of the Act gives a 

ate the option of retaining “the 
amount o f Federal payment in 
controversy” . In  any disallowance, then 
,f0n‘y one “amount” in controversy— 

a w hich is disallowed and which a 
a e c o n te s ts  through an appeal to the 

nf! !  APPeals Board. Thus, at the time 
■ a ls a llo w a n c e , the statute provides a 
a e with the option of retaining (or 
rurning) the entire amount of Federal 

^ave been disallowed 
vvhich the State appeals. Similarly, 

a e that wishes to reverse its 
ent- 10n t0 retain funds must return the 
stat, t amount in controversy. Just as the 
that ec^ o n ta m P^a te s  a single amount 
rph.r 3 !e a a s  ° P b ° n  to retain or 
thp c»1 f outset of a disallowance, 
njpr a u tf  d°es not contemplate a 
contm 63 treatment of the “amount” in 
teVprCV,er^  w^en a State considers the 

a o f its election. Aside from the

requirements of the statute, it is not 
practical to permit the State to reverse 
its election on only a portion of the 
funds. Identifying funds retained or 
recovered in relation to a Board decision 
that upholds a disallowance in part 
could produce differences of opinion 
regarding the funds on which to compute 
interest. In addition, the necessity of 
recalculating the already complex 
calculation of incentive rebates, as 
required by section 1903(t) of the Act, 
leads HCFA to conclude that a reversal 
of an election to retain appealed funds is 
administratively possible only for the 
entire amount in controversy.

Although a State may return funds 
under this provision after it had 
originally decided to retain them, we are 
not giving a State the option of having 
HCFA return funds to a State once the 
State has decided not to retain them.
We maintain that the statute’s use of the 
word "retain” means that the State will 
hold the funds continuously; once the 
funds are recovered by HCFA, the State 
has no option to have them paid again 
unless the disallowance decision is 
reversed on appeal.

We are making several clarifying 
changes to the proposed regulations 
because of the added provision allowing 
a State to return funds without 
withdrawing its appeal. We have 
rewritten paragraph (d)(1) so that it 
applies by cross-reference to any State 
decision to retain funds, rather than just 
decisions to retain funds until the Board 
issues a determination. We have deleted 
paragraph (d)(2), since decisions to 
withdraw an appeal are now covered in 
paragraph (d)(1). Paragraph (d)(3) has 
been redesignated as (d)(2). We are 
revising paragraph (e)(1) to show the 
beginning and ending dates for charging 
interest on funds for all three types of 
decisions.

We are also adding a subparagraph to 
paragraph (b) to make it clear that once 
a State elects to have HCFA recover the 
funds, it may not reverse its decision.

4. D efinition o f  A ppeals P rocess: 42 
CFR 433.38(b) (2) an d  (3).—One 
commenter stated that the “final 
determination” to which the law refers 
is the result of any judicial appeals 
rather than just administrative appeals. 
The commenter did not agree with our 
belief that Congress’ final version of the 
bill limited the definition of final 
determination to that handed down at 
the end of the administrative appeals 
process because if a court overturns an 
unfavorable Board decision, the State 
loses any interest it paid. The 
commenter further stated that even if we 
do not change the regulations to allow a 
State to retain funds through the judicial

appeals process, the regulation should 
require HCFA to return any interest it 
collected from a State if a court 
overturns an unfavorable Board 
decision.

We do not agree that Congress 
intended that a State be permitted to 
retain funds through the judicial appeals 
process. Despite the fact that the House 
bill contemplated permitting the States 
to retain funds specifically through any 
judicial appeals and that the Conference 
Report considered the House and Senate 
bills regarding their scope as 
synonymous, the Conference 
Committee explicitly agreed that section 
961 gave States the option to retain 
funds only through the administrative 
appeals procedure. In view of this 
unambiguous direction of the 
Conference Committee in rejecting the 
position first adopted by the House, we 
do not believe we should change the 
regulations as suggested by the 
commenter.

However, we do agree with the 
commenter that it is unlikely that 
Congress intended a State to pay 
interest to HCFA if it loses its Board 
appeal and then not recover the interest 
should it win subsequent judicial 
appeals. We are therefore amending the 
regulations to indicate that we will pay 
the State the principal plus any interest 
it paid us on the principal if a Board 
decision unfavorable to the State is 
subsequently overturned in the courts.

5. S tate P rocedures: 42 CFR 
433.38(c)(2).—One commenter stated 
that the period of time which a State has 
to decide whether to retain or return 
funds should be expanded from 30 to 90 
days because of the in-depth review the 
State must give each claim in view of 
the high interest rates.

We do not agree with this comment.
In making a decision regarding a time 
limit for a State to exercise its option to 
retain funds during an appeal, we 
considered various time periods. If a 
State decides to have HCFA recover 
funds during an appeal, it will have held 
funds interest-free during the period it 
has for making an election under section 
1903(d)(5) of the Act, even if it ultimately 
loses its appeal before the Board. 
Therefore, in the interest of more 
prudent fiscal management, we would 
actually prefer a much shorter time limit 
than 30 days in which a State makes its 
election. However, since the State will 
be conducting a careful, in-depth review 
of the basis for the disallowance in 
order to decide whether to appeal, it is 
reasonable that the time period for a 
decision regarding the retention of 
disputed funds, and its interest charge 
consequences, should coincide with the
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time limit for making a decision 
regarding appeal.

6. Tim e Lim it on In terest: 42 CFR 
433.38(c)(3).—One commenter noted that 
it was Congress’ intent that the 
Secretary expedite the processing of 
State appeals after the notice of 
disallowance; the proposed regulations 
are silent on this subject.

In Pub. L. 96-499, Congress limited the 
collection of interest to a 12-month 
period following the disallowance notice 
with the intention that the Secretary 
expedite the appeals process. However, 
in section 2163 of the Omnibus Budget 
Reconciliation Act of 1981 (Pub. L. 97- 
35), Congress eliminated the time period 
over which we could collect interest. 
More importantly, however, whatever 
time limits are placed on the collection 
of interest under section 1903(d)(5) of 
the Act would not dictate with any 
substance the pace of an administrative 
appeal of a disallowance. That pace is 
determined only in part by HCFA; it is 
equally determined by the State that is a 
party to the dispute and by the Grant 
Appeals Board. As the factors that might 
affect the speed of a Grant Appeals 
Board proceeding are far beyond the 
scope of section 1903(d)(5) of the Act, it 
would be not only inappropriate but 
unfounded to attempt to control the 
proceedings through these regulations.

The following comments and 
responses do not address actual 
regulation provisions that appeared in 
the proposed regulations.

7. E ffectiv e D ates.—One commenter 
stated that he believes the regulations 
should become effective upon 
publication of the final rule, and that 
HCFA should not attempt to enforce 
section 1903(d)(5) of the Act with 
respect to disallowances before that 
effective date. He supported his 
argument by stating that to his 
knowledge we have not implemented 
the statute and that we chose to publish 
a notice of proposed rulemaking rather 
than a final rule, although we stated the 
statute is self-implementing.

We agree that the clarifying 
procedures in these regulations should 
not become effective until the final rule 
is published and we are changing the 
effective date to 30 days after 
publication. As we noted in the notice of 
proposed rulemaking, however, the 
statute by its own terms is self- 
implementing, and, indeed, by the time 
the proposed rule was published we had 
already implemented the law in 32 
instances. (We did this by notifying 
each affected State, in its notice of 
disallowance, of its options under the 
law regarding retention of the funds if it 
chose to appeal the disallowance.) We 
decided to publish a notice of proposed

rulemaking rather than a final rule 
because we believed it appropriate to 
publish for comment clarifying 
procedures we wish to implement. 
Because the statute is self-implementing, 
there was not sufficient need to warrant 
publishing a final rule with comment 
period to implement these clarifying 
procedures.

8. HCFA Paym ent o f  In terest.—Four 
commenters stated that HCFA should 
pay interest to a State if the State 
returns disputed funds and wins its 
appeal before the Board. To do 
otherwise is inequitable and will 
encourage States to retain disallowed 
funds.

The law does not provide for HCFA to 
pay a State interest on disputed funds 
when the State has returned the funds to 
HCFA and has won its appeal. It was 
clearly not Congress’ intention to allow 
or require HCFA to pay interest to a 
State. Both the Senate and House bills 
(Senate Committee Print 96-36, 96th 
Congress, 2d Session June 25,1980, p. 43, 
and House Report No. 96-1167, 96th 
Congress, 2d Session, July 21,1980, p. 90) 
preceding section 961(a) of Pub. L. 96- 
499 would have required HCFA to pay 
interest to a State if the State won its 
appeal after HCFA recovered disputed 
funds, but the law as enacted contained 
no such provision. Because the law does 
not provide for HCFA to pay interest, 
we cannot pay interest under the 
provisions of section 1903(d)(5) of the 
Act.

9. In terest on D eferred  Funds.—One 
commenter stated that the regulations 
should clearly state whether a State 
may collect interest on funds for which 
HCFA has deferred payment under 45 
CFR 201.15 and that HCFA subsequently 
pays to the State.

We do not agree with this comment. 
As stated in our response to the first 
comment, the law does not apply to 
deferred funds; our response to the 
eighth comment discusses how Congress 
rejected the idea of HCFA paying 
interest to a State. Thus, paying a State 
interest on deferred funds is a subject 
beyond the scope of these regulations.

10. In terest C harged to L oca l 
D istricts.—One commenter stated that 
in cases where a State decides to retain 
disputed funds and loses its appeal 
before the Board, a portion of the 
interest charge would pass to local 
districts. The commenter wanted us to 
amend the regulations to specify that 
local districts will be held harmless for 
interest payments on disallowances that 
are sustained on appeal.

We do not agree with this comment. 
As is true for almost all elements of the 
Medicaid program, section 1903(d)(5) of 
the Act reflects the fact that the Federal

government deals exclusively with the 
single State agency that is responsible 
for the administration of the Medicaid 
program. Section 1903(d)(5) of the Act 
speaks in terms of a State’s potential 
liability to the Federal government for 
certain interest charges. How a State 
handles the sharing of costs and interest 
charges with local districts, however, is 
beyond the scope of section 1903(d)(5) 
and these regulations. As such, it would 
not be appropriate to address in this 
section how a State may or may not 
share interest costs with local districts.

Technical Changes

In the notice of proposed rulemaking, 
we inadvertently published two 
erroneous cross-references to 
Departmental regulations. The 
regulations have been recodified and we 
used old citations.

1. In the preamble, we referred to 45 
CFR 16.10 as the regulations governing 
the date of Grant Appeals Board 
determinations. This reference should 
be 45 CFR 16.21. We have correctly 
stated the citation earlier in this 
document.

2. In the proposed 42 CFR 433.38(b)(1), 
we indicated that HCFA would charge 
interest when we have notified a State 
agency under 45 CFR 201.14 that a State 
claim for FFP is not allowable. The 
proper reference is 45 CFR 74.304 and 
the final regulations are changed 
accordingly.

We are also adding the phrase "in 
writing” to 42 CFR 433.38(c)(1) so that it 
is explicit that a State must notify HCFA 
that it wishes to retain the FFP. The 
proposed rule implied that the 
notification must be in writing, but since 
we are stating explicitly that a State 
must notify HCFA in writing that it is 
withdrawing an appeal or it is returning 
the funds, we are revising § 433.38(c)(1) 
to be consistent.

Summary

In summary, we are adopting the 
regulations as proposed, except for the 
five following changes:

1. A State may decide to return funds 
previously retained without 
withdrawing its appeal.

2. A State’s decision to return or 
retain FFP for disallowances it is 
appealing must be made on all of the 
disputed funds on which it is pursuing 
an appeal before the Board.

3. We have clarified the regulations to 
show we will return any principal an 
interest paid by a State if the courts 
overturn a disallowance sustained by 
the Grant Appeals Board.
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4. The regulations state explicitly that 
a S ta te  must notify HCFA in writing that 
it w is h e s  to retain the FFP.

5. T h e  cross-references in the 
p ream b le  to 45 CFR 16.10 and in 42 CFR 
4 3 3.3 8 (b )(1) to 45 CFR 201.14 are 
am en ded  to read “45 CFR 16.21” and “45 
CFR 74.304”, respectively.

Impact Analyses

Executive O rder 12291
T he Secretary has determined that 

these f in a l  regulations are not likely to 
result in  an economic effect that meets 
the c r ite r ia  for a “major rule”, as defined 
by s e c t io n  1(b) of Executive Order 
12291. That is, the regulations will not—

• Have an annual effect on the 
econom y of $100 million or more;

• R e s u lt  in a major increase in costs 
or p rices  for consumers, any industries, 
any government agencies or any 
geographic regions; or

• H a v e  significant adverse effects on 
com petition , employment, investment, 
productivity, innovation, or on the 
ability o f  United States-based 
enterp rises to compete with foreign- 
based enterprises in domestic or import 
markets.

T h ese  regulations implement 
legislation that imposes an interest 
charge on  disallowed funds that a State 
retains pending completion of the 
a d m in istrativ e  appeals process. It is 
estim ated that the Federal government 
will sa v e  a negligible amount in program 
exp end itu res each year beginning with 
fiscal y e a r  1983. However, this economic 
effect is  a result of the statute and not 
these regulations, which merely 
im plem ent the statue. Therefore, a 
regulatory impact analysis is not 
required.

As explained above, the legislation 
requires a State agency to pay interest 
on disallowed claims that the State 
retains during the administrative 
appeals process, if the Grant Appeals 
Board upholds the disallowance. The 
regulations establish the precedures to 
be used to implement the legislation. 
Because Medicaid State agencies do not 
fall into the category of small 
governmental jurisdictions, the 
Secretary certifies, under 5 U.S.C. 605(b), 
enacted by the Regulatory Flexibility 
Act (Pub. L. 96-354), that these 
regulations will not have a significant 
economic impact on a substantial 
number of small entities.

List of Subjects in 42 CFR Part 433
Administrative practice and 

procedure, Assignment of rights, Claims, 
Contracts (agreements), Cost allocation, 
Federal financial participation, Federal 
matching provision, Grant-in-aid 
program—health, Mechanized claims 
processing and information retrieval 
systems, Medicaid, State fiscal 
administration, Third party liability.

PART 433-—STATE FISCAL 
ADMINISTRATION

42 CFR Part 433 is amended as 
follows:

1. The authority citation for Part 433 is 
revised to read as follows:

Authority: Secs. 1102, 1902(a)(25),
1903(d)(2), 1903(d)(5), 1903(o), 1903(p), and 
1912 of the Social Security Act (42 U.S.C.
1302,1396a(a)(25), 1396b(d)(2), 1396b(d)(5), 
1396b(o), 1396b(p), and 1396k), unless 
otherwise noted.

2. The Table of Contents is amended 
by adding a new § 433.38 to subpart B as 
follows:

Regulatory F lex ib ility  A ct
Sectio n  603(a) of Public Law 96-354 

(the Regulatory Flexibility Act of 1980) 
requires that each Federal agency 
Prepare, and make available for public 
comment, a regulatory flexibility 
analysis (RFA) when the agency is 
required by the Administrative 

rocedure Act (5 U.S.C. 553) to publish a 
>nal rule. The RFA is intended to 

explain w h a t  effect regulatory actions 
y a g e n c ies  will have on small 
asin esses and other small entities, 

pi Ĵ S,cie^ne  ̂ky the Regulatory 
exib ility  A c t , the term “small entities” 

'acludes “small governmental 
larisd ictions” , The latter term is defined 
j*s o cal governments (cities, counties, 
owns, townships, villages, school 
istricts, or other special districts) with 
Population of less than 50,000 persons.

Subpart B—General Administrative 
Requirements
* * * * *

Sec.
433.38 Interest charge on disallowed-claims 

for FFP.

3. A new § 433.38 is added as follows:
§ 433.38 Interest charge on disallowed 
claims for FFP.

(a) B asis an d scope. This section is 
based on section 1903(d)(5) of the Act, 
which requires that the Secretary charge 
a State interest on the Federal share of 
claims that have been disallowed but 
have been retained by the State during 
the administrative appeals process 
under section 1116(d) of the Act and the 
Secretary later recovers after the 
administrative appeals process has been 
completed. This section does not apply 
to—

(1) Claims that have been deferred by 
the Secretary and disallowed within the 
time limits of 45 CFR 201.15. Deferral of 
claims for federal financial 
participation; or

(2) Claims for expenditures that have 
never been paid on a grant award; or

(3) Disallowances of any claims for 
services furnished before October 1, 
1980, regardless of the date of the claim 
submitted to HCFA.

(b) G en eral prin cip les. (1) HCFA will 
charge a State interest on FFP when—

(1) HCFA has notified the Medicaid 
agency under 45 CFR 74.304 that a State 
claim for FFP is not allowable;

(ii) The agency has appealed the 
disallowance to the Grant Appeals 
Board under 45 CFR Part 16 and has 
chosen to retain the FFP during the 
administrative appeals process in 
accordance with paragraph (c)(2) of this 
section; and

(iii) (A) The Board has made a final 
determination upholding part or all of 
the disallowance; (B) the
agency has withdrawn its appeal on all 
or part of the disallowance; or (C) the 
agency has reversed its decision to 
retain the funds without withdrawing its 
appeal and the Board upholds all or part 
of the disallowance.

(2) If the courts overturn, in whole or 
in part, a Board decision that has 
sustained a disallowance, HCFA will 
return the principal and the interest 
collected on the funds that were 
disallowed, upon the completion of all 
judicial appeals.

(3) Unless an agency decides to 
withdraw its appeal on part of the 
disallowance and therefore returns only 
that part of the funds on which it has 
withdrawn its appeal, any decision to 
retain or return disallowed funds must 
apply to the entire amount in dispute.

(4) If the agency elects to have HCFA 
recover the disputed amount, it may not 
reverse that election.

(c) S tate procedu res. (1) If the 
Medicaid agency has appealed a 
disallowance to the Board and wishes to 
retain the disallowed funds until the 
Board issues a final determination, the 
agency must notify the HCFA Regional 
Administrator in writing of its decision 
to do so.

(2) The agency must mail its notice to 
the HCFA Regional Administrator 
within 30 days of the date of receipt of 
the notice of the disallowance, as 
established by the certified mail receipt 
accompanying the notices.

(3) If the agency withdraws either its 
decision to retain the FFP or its appeal 
on all or part of the FFP or both, the 
agency must notify HCFA in writing.
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(4] If the agency does not notify the 
HCFA Regional Administrator within 
the time limit set forth in paragraph
(c)(2) of this section. HCFA will recover 
the amount of the disallowed funds from 
the next possible Medicaid grant award 
to the State.

(d) Amount o f  in terest charged. (1) If 
the agency retains funds that later 
become subject to an interest charge 
under paragraph (b) of this section,
HCFA will offset from the next 
Medicaid grant award to the State the 
amount of the funds subject to the 
interest charge, plus interest on that 
amount.

(2) The interest charge is at the rate 
HCFA determines to be the average of 
the bond equivalent of the weekly 90- 
day Treasury bill auction rates during 
the period for which interest will be 
charged.

(e) D uration o f  in terest. (1) The 
interest charge on the amount of 
disallowed FFP retained by the agency 
will begin on the date of the 
disallowance notice and end—

(1) On the date of the final 
determination by the Board;

(ii) On the date HCFA receives 
written notice from the State that it is 
withdrawing its appeal on all of the 
disallowed funds; or

(iii) If the agency withdraws its appeal 
on part of the funds, on (A) the date 
HCFA receives written notice from the 
agency that it is withdrawing its appeal 
on a specified part of the disallowed 
funds for the part on which the agency 
withdraws its appeal; and (B) the date of 
the final determination by the Board on 
the part for which the agency pursues its 
appeal; or

(iv) The date HCFA receives written 
notice from the agency that it no longer 
chooses to retain the funds.

(2) HCFA will not charge interest on 
FFP retained by an agency for more than 
12 months for disallowances of FFP 
made between October 1,1980 and 
August 13,1981.

(Catalog of Federal Domestic Assistance 
Program No. 13.714, Medical Assistance 
Program)

Dated: April 19,1983.
Carolyne K. Davis,
Administrator, Health Care Financing 
Administration.

Approved: June 6,1983.
Margaret M. Heckler,
Secretary.
[FR Doc. 83-17186 Filed 6-24-83; 8:45 am)

SILLING CODE 4120-03-M

DEPARTMENT OF TRANSPORTATION 

Coast Guard 

48 CFR Part 32 

[CGD 82-Q63bJ

Revision of Staff Codes and 
Addresses

a g e n c y : Coast Guard, DOT.
ACTION: Final rule; Correction.

SUMMARY: "This document corrects an 
address in the final rule issued on 
February 3,1983 (48 FR 4780), which 
revised or updated the addresses and 
staff codes of the component divisions 
of the Office of Merchant Marine Safety, 
U.S. Coast Guard Headquarters, to 
reflect recent organizational changes. In 
that final rule, the staff code in the 
mailing address in 48 CFR 32.53-3(b) 
was unintentionally changed from “(G- 
MMT/82)” to “(G-MVI)”. This document 
inserts the correct new staff code “(G- 
MTH)”.
FOR FURTHER INFORMATION CONTACT:
Mr. Frank K. Thompsori, Office of 
Merchant Marine Safety (G-MTH-3/12), 
Room 1210, U.S. Coast Guard 
Headquarters, 2100 Second Street, SW., 
Washington, D.C. 20593 (202) 426-1577.

List of Subjects in 46 CFR Part 32
Cargo vessels, Fire prevention, Marine 

safety.

PART 3 2 [AMENDED]

In consideration of the foregoing,
§ 32.53-3(b) is corrected to read as 
follows:

§ 32.53-3 Exemptions.
* * * * *

(b) Requests for exemptions must be 
submitted in writing to: Commandant 
(G-MTH), U.S, Coast Guard, 
Washington, D.C. 20593. 
* * * * *
(14 U.S.C. 632, 49 U.S.C. 1655(b); 49 CFR 
1.46(b))

Dated: June 21,1983.
L. N. Hein,
Captain, U.S. Coast Guard, Acting Chief, 
Office o f Merchant Marine Safety.
[FR Doc. 83-17254 Filed 6-24-83; 8:45 am]

BILLING CODE 4910-14-M

46 CFR Part 67

[CGD 80-107]

Documentation of Vessels; Correction

AGENCY: Coast Guard, DOT.
ACTION: Final rule, correction.

SUMMARY: On June 24,1982 the Coast 
Guard published final regulations 
governing the documentation of vessels 
[47 FR 27490]. The regulations, as 
published, contain an error in 46 CFR 
67.37-9(c). That section refers back to 
§ 67.37-l(a)(4) but should refer to 
§ 67.37-l(a)(3). The error resulted from 
failure to take into account a reversal of 
the order of those two paragraphs in the 
final regulations as compared to the 
order used in the proposed regulations. 
This document will correct the 
reference.
FOR FURTHER INFORMATION CONTACT
Lieutenant Robert R. Meeks, Office of 
Merchant Marine Safety (202) 426-1492, 
or (202) 426-1493. Normal office hours 
are between 7 a.m. and 5 p.m. Monday 
through Friday, except holidays.

List of Subjects in 46 CFR Part 67
Vessels, Documentation.

PART 67—[CORRECTED]

In consideration of the foregoing, 46 
CFR 67.37-9(c) is corrected to read as 
follows:

§ 67.37-9 R equirem ents for instruments 
supplemental to preferred mortgages.
* * * * *

(c) Be accompanied by an affidavit as 
described in § 67.37-rl(a}(3), from the 
assignor(s), assuming party(ies], or 
mortgagor(s), as appropriate.

Dated: June 17,1983.
L. N. Hein,
Captain, U.S. Coast Guard, Acting Chief, 
Office Merchant o f Marine Safety.
[FR Doc. 83-17252 Filed 8-24-83; 8:45 am]

BILLING CODE 4910-14-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[BC Docket No. 80-90; RM-2587; R M -3226 ;  

RM-3367; FCC 83-259]

Radio Broadcast Services; 
Modification of FM Broadcast Station 
Rules to Increase the Availability of 
Commerciai FM Broadcast 
Assignments
AGENCY: Federal Communications
Commission.
a c t io n : Final rule.

SUMMARY: The Commission has
amended its rules to permit the
operation of an increased number of r‘ 
broadcast stations. Rule changss were 
necessary to meet the demand for FM 
broadcast service that could not be
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satisfied under the present rules. Under 
the new rules, existing stations will 
receive approximately the same 
protection from interference as the 
current rules provide. The new technical 
rules have been expressed in the 
Internationa! (metric) System of Units 
DATES: The effective date of the new 
rules will be announced if after the FCC 
acquires additional funding to obtain the 
staff resources necessary to meet the 
burdens imposed as a result of the rule 
changes. After the additional funds are 
approved, the FCC will publish a public 
notice iq the Federal Register giving the 
effective date of the new rules.
FOR FURTHER INFORMATION CONTACT: 
Kathryn S. Hosford, Federal 
Communications Commission Mass 
Media Bureau (202) 632-9660.

List of Subjects in 47 CFR Pari 73
Radio broadcasting.

Report and Order (Proceeding
Terminated)

In the Matter of Modification of FM 
Broadcast Station Rules to Increase the 
Availability of Commercial FM 
Broadcast Assignments. BC Docket No. 
60-90, RM-2587, RM-3226, RM-3367,
FCC 83-259.

Adopted: May 26,1983.
Released: June 14,1983.

By the Commission: Commissioner Quello 
dissenting and issuing a statement; 
Commissioner Fogarty not participating; 
Commissioner Rivera issuing a separate 
statement; Commissioner Sharp absent.

Introduction

1. The Commission’s Notice o f  
Proposed Rule Making ["Notice”) in this 
proceeding suggested a number of rale 
changes to increase the availability of 
FM stations within the present 
assignment structure.1

2' The FM band extends from 83-108 
MHz and is divided into 100 channels 
numbered from 201 to 300. The lower 4 
MHz contains Channels 201 to 220 and 
is reserved for noncommercial 
educational stations. The upper 80 
channels between 92 MHz and 108 MHz 
maY be used by both commercial and 
noncommercial stations. The use of 
hese channels is governed by the FM 

ç le °1 Assignments (“Table”) found in 
ection 73.202(b) of the Commission’s 
nies. It provides a listing of 

communities in which stations are 
operating, or may operate, and the 
C q u ei! ° n they must transmit.
T mWhen 8 new s â^on 13 desired, the 

a e must be amended through a rule

28 ^ ^  45 ^  17602; adopted February
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making proceeding to add the requested 
community and channel. The proposed 
station must be located a sufficient 
distance from pertinent cochannel and 
adjacent channel stations and still be 
capable of providing a strong signal over 
the desired community. The distance 
separation requirements are based upon 
the assumption that each station is 
currently, or at some future time will be, 
operating with maximum facilities 
(effective radiated'power, “ERP,” and 
antenna height above average terrain, 
“HAAT”). Thus, the Table permits 
stations to begin operating with less 
than maximum facilities and to increase 
them as their financial situations 
improve.

4. The Commission authorizes three 
classes of FM stations. Class A stations 
operate only on 20 designated channels 
and have a service radius of 15 miles. 
The service radius is determined from 
the co-channel distance separation 
requirements, which provide protection 
from interference to approximately the 
station’s 1 mV/m contour. Class B or C 
stations operate on the remaining 60 
channels. Whether a station is 
designated Class B or Class C depends 
upon it geographic location. Class B 
stations are assigned in the more 
densely populated parts of the nation 
and have a service radius of 40 miles, 
representing protection of their 0.5 mV/ 
m contour. Areas where Class B stations 
may be located are designated Zones I 
and I-A. Class C stations assignee! 
elsewhere (Zone II) and have a service 
radius of 57 miles, representing 
protection of their 1 mV/m contour.

5 . The N otice  recognized that under 
the present allotment rules, additional 
service cannot be offered to many parts 
of the nation where demand has not 
been satisfied. Commission studies 
identified three existing standards that 
appeared to limit new FM service:

(a) Class A stations may operate only 
on 20 designated channels, thereby 
foreclosing substantial areas from using 
the 60 Class B/C channels for these 
smaller stations;

(b) the distance separation 
requirements assume stations are 
operating with maximum permissible 
facilities, although 80% of the Class C 
stations and 35% of all FM stations were 
not operating with maximum, or near 
maximum, facilities at the time the 
N otice  was adopted; and

(c) the Class B separations, which 
reflect protection of the 0.5 m/Vm field 
strength contour rather than the 1 m/Vm 
contour, prohibit many communities 
from obtaining additional FM 
allotments.

6. Based on these findings, the 
Commission proposed to respond to the

/  Rules and Regulations

continuing demand for FM assignments 
by:

(a) Allowing stations with Class A 
facilities to operate on the 60 Class B/C 
channels if a Class A channel was not 
available;

(b) Increasing the number of classes 
allowed from three to five by adding 
Class B l (operating facilities between 
Classes A and B) and Class Cl 
(operating facilities between Classes B 
and C) stations, so protection would 
more closely approximate service area;

(c) Permitting Class B stations to 
operate in the same areas as Class C 
stations (Zone II);

(d) Adopting a new distance 
separation table based on providing 
uniform protection to the 1 m/Vm (60 
dBu) contour of all stations (the primary 
impact of the adoption of this proposal 
would be on Class B stations whose 
separations are now based on the 0.5 
mV/m contour);

(e) Requiring existing Class B and C 
stations operating with less than 
maximum, or near maximum, facilities 
to reach the minimum power and 
antenna height specified for the new 
classification sytem within three years, 
or be reclassified based on their actual 
operating facilities; and

(f) Allowing n ew  Class C stations six 
years to reach their minimum power and 
antenna height requirements because 
they would be the only class of station 
to have a minimum antenna height 
requirement.2

7. Central to the N otice’s  proposals 
was the retention of the basic Table of 
Assignments framework. It did not 
propose to modify the allotment 
structure represented by the Table, 
instead, the Commission sought to focus 
on those changes that could achieve 
immediate benefits and to defer 
consideration of more complex 
proposals until a later date. These 
included such matters as terrain 
shielding, directional antennas, etc.

8. Those parties that submitted 
comments and reply comments that 
relate directly to our discussions are 
listed in Appendix A. Seven months 
after the close of the reply comment 
period, the National Radio Systems 
Committee (“NRSC”) submitted new FM 
receiver measurement data.* On August

2 The Commission also proposed to adopt the 
Internationa! System of Units (commonly termedlhe 
metric system) for the FM broadcast service 
because it was considering modifying many of the 
technical rules.

*The National Radio Systems Committee is co­
sponsored by the EIA and the NAB and "is 
comprised of persons from the broadcasting and 
electronics manufacturing industries and others 
interested in improving the overall technical quality 
of radio broadcasting and reception. The NRSC by
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3,1982, the Commission re-opened the 
record to accept the NRSC report and 
two others filed by the Advisory 
Committee on Radio Broadcasting 
(“Advisory Committee”).4 In addition to 
accepting the reports, the Commission 
allowed 30 days for other parties to 
comment on these late-filed studies.5

9. Subsequently, the Advisory 
Committee submitted additional reports 
and again requested that the 
Commission re-open the record to 
accept them and to request comments 
on their findings.6 The Commission 
declined the Committee’s request stating 
that it would consider the reports to be 
ex  parte  comments submitted under the 
guidelines governing non-restricted 
proceedings. Thus, the Commission 
could consider these reports in its 
deliberations and any other comments 
submitted in response to the filing of the 
reports could also be considered to be 
ex  parte  comments.

Summary o f  Actions Taken

10. The Commission has reviewed 
each of the comments filed. Based on

its charter does not assume a position of advocacy 
on any matter before the Federal Communications 
Commission or any other governmental body. One 
function, however, is to provide agencies with 
information on transmitting and receiving 
technology which may be used in rulemaking 
proceedings."

[Committee description taken from the comments 
of the NRSC; October 16,1981.]

‘ The Commission acted in response to a petition 
from the Advisory Committee. This committee 
evolved from the "Advisory Committee on AM 
Broadcasting in Region 2.” The latter committee was 
established to advise the staff of the Commission 
during its preparation for, and participation in, the 
International Telecommunications Union Regional 
Administrative Conference on AM Broadcasting in 
the Western Hemisphere.

The purview of the AM conference committee 
was expanded to include FM broadcast issues when 
its charter w as amended on September 10,1980. It 
was renamed the "Advisory Committee on Radio 
Broadcasting" and its organization w as altered to 
specify two subgroups within the committee. One 
subgroup was to address technical matters while 
the other concentrated on spectrum allocation 
matters. [See the Memorandum Opinion and Order 
issued by the Commission on September 22,1980 
(FCC 80-537).]

5 The studies are entitled: (1) Report to the 
National Radio Systems Committee from the FM  
Subcommittee Task Force, July 24,1981 [“NRSC 
Report"); (2) FM  Broadcasting Receiver 
Characteristics and Protection Criteria, July 7,1982, 
(“Technical Subgroup Report"); and Report on FM  
Allocation Policies, July 9,1982 {“Allocations 
Subgroup Report").

6The studies submitted by the Advisory 
Committee are entitled; Subjective Evaluations of 
Audio Degraded by Noise and Undesired FM  
Signals (“Subjective Audio Study”), November 17, 
1982; A Study of FM Station Mileage Separations 
(“Mileage Separations Study”), November 17,1982; 
Potential Effects of BC Docket No. 80-90 on FM  
SCA Operations (“SCA Study"), November, 1982; 
and A Study of Stereo Radio Listening (“Stereo 
Listening Study"), December 7,1982.

that review, we have decided to amend 
the rules in the following manner:

(a) Class A stations will be allowed 
on Class B/C channels;

(b) the distance separation 
requirements will not be modified for 
existing station classes to reflect 
uniform protection to the 1.0 mV/m 
contour (thus, separations for Class B 
stations in Zones I and I-A still will be 
based on the 0.5 mV/m contour rather 
than the 1.0 mV/m proposed);

(c) one new class of station, Class Bl, 
with an expected service range of 45 
kilometers (28 miles), will be allowed to 
operate in Zones I and I-A;

(d) two new classes of stations, 
Classes Cl and C2, with expected 
service ranges of 72 kilometers (45 
miles) and 52 kilometers (32 miles), 
respectively, will be allowed to operate 
in Zone II;

(e) existing stations will be required to 
meet minimum facility requirements 
within three years or be reclassified to a 
station class based on the new 
classifications. For Class C stations, a 
minimum antenna height requirement of 
300 meters (984 feet) HAAT will be 
adopted;

(f) new Class C stations will be 
required immediately to meet minimum 
facilities rather than being provided six 
years within which to comply; and

(g) the rules contained in the FM 
service will be converted to the 
International (metric) System of Units.

These amendments are intended to 
provide for additional FM stations in 
many parts of the country and still 
permit existing stations to provide 
service equivalent to that embodied in 
the present allotment rules. They 
represent, in our best judgment, the 
optimum rule changes necessary to 
allow new stations while preserving the 
unique qualities of the FM service.

A nalysis o f  the R ecord

11. Our analysis of the record in this 
proceeding first will set forth those 
comments that relate generally to the 
legal and policy issues presented in the 
Notice. After a summary and discussion 
of those comments, we will proceed to a 
recitation and analysis of those 
comments that addressed general 
technical issues. Then the record on 
each specific proposal set forth in the 
N otice will be summarized and 
discussed. Finally, we will discuss 
various matters that are ancillary to the 
adoption of the changes set forth in 
paragraph 10, supra, including the 
implementation of those changes.

Legal and Policy M atters

12. A number of parties argued that 
sufficient information was not available, 
nor sufficient thought given, for the 
proposals in the N otice to be 
satisfactorily considered. ABC, NAB, 
and other parties urged the Commission 
to develop a master plan for an 
integrated AM and FM aural broadcast 
service before seriously considering any 
deviations from the existing service 
structures. They claimed the current 
approach of instituting separate 
proceedings for each service 
represented a conviction to create new 
radio outlets without regard to public 
service costs. Cox and Multimedia 
supplied detailed historical perspectives 
of the development of the FM service. 
Noting FM’s complementary nature to 
the AM service, they argued that the 
suggested modifications be considered 
in an omnibus proceeding.

13. ABC also argued that the instant 
proceeding is an ineffective mechanism 
for dealing with important issues such 
as demand, economic viability, 
appropriate service area size, 
assignment priorities, and viable 
alternatives. The Advisory Committee 
urged the Commission to make more 
extensive economic studies of FM 
stations before taking final action. Its 
reports to the Commission, along with 
comments submitted by NBC and ABC, 
cited economic losses and small profit 
margins as indications that further 
competition w'ould be undesirable in 
many situations. PAB and NRBA 
claimed that additional outlets in 
marginally profitable markets would 
result in less local news and public 
affairs programming. ABC pointed out 
that, according to several court 
decisions, the Commission is expected 
to assess the merits of adding new 
broadcast stations by balancing public 
service gains against losses.

14. Some parties argued that demand 
by potential broadcasters does not 
represent a public interest determination 
as required by the Communications Act. 
Still others claimed that adoption of the 
proposals in the N otice would violate 
section 307(b) of the Communications 
Act, which requires a ‘‘fair, efficient ana 
equitable distributioi; of radio services. 
They suggested that these factors only 
can be fully examined if the Commission 
issues a Notice of Inquiry into these 
subjects before proposing specifics in a 
Notice of Proposed Rule Making.

15. NBC contended that the current 
FM service is efficient and diverse. 
Quoting from the Spring 1980 Arbitron 
data, it stated that of the top 100 
markets containing 71% of the
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population over 12 years of age, 88 
markets contain 5 or more FM stations; 
and of the top 150 markets containing 
77% of the population over 12 years of 
age, 123 markets contain 5 or more FM 
stations. A study performed by A.D.
Ring & Associates (“A D. Ring”) was 
submitted to support the proposition 
that the proposals would not increase 
availability in larger markets. The study 
investigated potential FM stations under 
the proposed changes for 24 of the top 
100 markets. It indicated that no 
additional FM stations were possible in 
any of the top 12 markets and only one 
w as found in the top 15 markets. Of the 
9 remaining markets studied (markets 16 
to 96 at ten market intervals), it 
indicated that the proposed changes 
would result in no Class C or Cl 
statio n s, 4 Class B stations to 3 
communities, 19 Class Bl stations to 7 
communities, or 34 Class A stations to 
all 9 communities.7Because no additions 
would be possible in the highest demand 
m arkets (i.e ., the top 12), several parties 
claim ed that the proposed changes 
served no useful purpose.

16. After reviewing the comments 
submitted in this proceeding, we believe 
that n o  more appropriate forum exists 
within which to comprehensively 
exam ine the public interest need for 
ad d itio nal FM radio service and the rule 
changes necessary to bring it about.
Every effort has been made to establish 
as c o m p le te  a record as possible and to 
encou rage widespread public and 
industry involvement. We expanded the 
purview of the Advisory Committee to 
include the FM service, extensively 
delayed this proceeding by extending 
the comment period several times, and 
even accepted late-filed comments. The 
C om m ission  believes the record before 
us is adequate to explore all pertinent 
issues. All matters addressed by the 
com m enting parties (including those 
studies concerning new receiver 
c h a ra c te r is t ic s , average distance 
sep ara tio n s, and audio listener tests and 
surveys) have been fully examined and 
factored mto our decision. The need for 
additional outlets and the rule changes 
n ecessary  to accommodate them have 
“Gen carefully weighed against the 
affects such changes would have on the 
present FM service. We have concluded 
that the public interest is best served by 
adopting most of the rule changes 
Proposed. There exists no reason to 
u ivestigate further the desirability of 
modifying the rules, as many parties 
suggested, because such an

Presumably, some combination of Classes A, Bl, 
Ila B stations is possible in most of the 

communities. However, this is unclear from the data
Em itted.

investigation would only re-confirm 
what the record before us already 
indicates and would needlessly delay 
the benefits of additional FM station 
availability. Moreover, as subsequent 
discussion indicates, we have been 
keenly aware of the interrelationships of 
the AM and FM services in satisfying 
our statutory mandate to make such 
distributions of licenses, frequencies, 
hours of operation, and power among 
the several States and communities as 
to provide a fair, efficient, and equitable 
distribution of radio service to each of 
the same.8

17. When assigning radio broadcast 
stations, the Commission’s basic 
objectives have been to provide at least 
one service to everyone, diversified 
service to as many persons as possible, 
and outlets for local expression 
addressing each community’s needs and 
interests.9

We recognize that these goals can be 
self-contradictory; therefore it is 
necessary to strike compromises that 
both foster service to all and provide for 
outlets for local expression in as many 
communities as possible. Such 
compromises have been struck in the 
past, resulting in radio sendee in the 
United States to 98% of the population 
with at least one primary fulltime aural 
service (i.e., one primary nighttime AM 
or one FM signal of 1 mV/m field 
strength or greater. Further Notice o f 
Proposed Rule Making, Docket No.
20642, at paragraph 53. The rule changes 
adopted herein will foster the same 
goals, providing opportunities for new 
local outlets while preserving existing 
primary service areas.

18. Some of the comments stated that 
demand for assignments does not 
represent the necessary Commission 
finding that such assignments are "in the 
public interest.” Demand, however, does 
represent an applicant’s judgement of a 
community’s interest in and potential 
financial backing for a new station. We 
regard this as a fair basis on which to 
examine the public interest aspects of 
new proposals. As a practical matter, if 
a community really has little potential 
for establishing an additional station,

8 Section 307(b) of the Communications Act of 
1934, as amended; 47 U.S.C. 307(b).

9The Commission recently simplified its FM 
allotment priorities and re-affirmed these goals for 
this broadcast service. New FM channels are to be 
allotted: first, where they will provide a first 
fulltime aural service; second, where they will 
provide a second fulltime aural service or a first 
local service; and third, where they are necessary to 
meet other public interest matters. (See the Report 
and Order in BC Docket No. 80-130, reconsideration 
pending, adopted on May 20,1982.) Those comments 
seeking a re-examination of the FM priorities have 
been satisfied by Commission action in BC Docket 
No. 80-130.

we believe it unlikely that applicants or 
investors would be willing to extend the 
effort or financial backing that is 
required. As a second matter, potential 
competition should not be curtailed by 
the Commission second guessing a 
market’s potential. Other comments 
claimed that increased competition 
could result in disservice to the public 
by reducing existing programming 
services. Our experience is that the 
public generally benefits from program 
diversity brought about by increased 
competition. In an individual situation, 
however, based on an application and 
appropriate pleadings, the Commission 
may be called upon to evaluate the 
overall adverse impact on service that 
could result from the institution of a new 
service in a community. See, e.g., Carroll 
Broadcasting  v. FCC, 258 F. 2d 440 (D.C. 
Cir. 1958).

19. We also believe there is ample 
evidence to support the need for more 
FM stations. The Station Requirement 
List, submitted to the Region 2 
Conference on AM Broadcasting, 
represents approximately 3,000 separate 
locations where the Commission 
foresaw a potential need or demand for 
nearly 4,000 additional radio stations in 
the immediate future.10 The importance 
of the list for this proceeding is not the 
specific communities noted but the 
magnitude of the communities identified 
as being underserved. More than half of 
these assignments are in communities 
with no local AM or FM assignments, no 
local nighttime service, or are for 
additional minority-owned or local 
public radio stations. The Commission’s

10 The Commission notified this list to the 
International Frequency Registration Board (1FRB) 
to insure international protection of our future radio 
needs. The list of potential station requirements for 
various countries in the Western Hemisphere was 
submitted to the Second Session of the 
Administrative Conference on AM Broadcasting in 
Region 2 held in November and December, 1981, to 
establish future planning needs. Although time did 
not allow adoption of ail these requirements, 
provisions were made for adding them after the 
conference. (See List o f Requirements Concerning 
Stations to be Authorized between 1 January 1983 
and 31 Decem ber 1987; Appendix to Document No. 
19-E, 16 October 1981.) This inventory of potential 
interest or demand for additional fulltime radio 
stations was compiled from lists of: (a) Locations of 
all daytime-only AM stations; (b) cities asserted as 
needing minority-owned or public radio stations as 
defined by National Black Media Coalition and 
National Public Radio in the Report on New Station 
Demand and Viability as submitted by the 
Advisory Committee on December 17,1980; (c) a 
few places where declarations of interest were filed 
in response to BC Docket No. 79-164 (the 9 kHz 
proceeding); and (d) communities of at least'2,500 
persons which have no local AM or FM assignments 
and are located more than 10 miles from cities of at 
least 25,000 persons (compiled by the staff). The 
Commission has made extensive use of this list for 
international negotiations as well as to evaluate 
AM service availability for the 9 kHz proceeding.



29490 Federal Register / Vol. 48, No. 124 / Monday, June 27, 1983 / Rules and Regulations

studies have shown that additional AM 
stations possible as a result of our clear 
channel actions could only satisfy about 
125 of these needs.

20. The A.D. Ring study on the 
availability of new allotments assumed 
that demand for new assignments exists 
only in the larger communities already 
having assignments. Nowhere in the 
N otice did we imply that the top 100 
markets (sampled by A.D. Ring) 
represent the most serious cases of 
need. In this regard, the Commission 
undertook an extensive computer 
analysis of 200 entries from the Station 
Requirements List that had no local 
radio outlets, contained only daytime 
AM stations, or were asserted as 
needing additional minority-owned or 
public radio stations. Our study found 
that the existing FM allotment rules 
would allow a total of 57 new stations at 
15 of 200 locations studied (see Table I 
of Appendix B). In other words, 7% of 
the locations studied could have at least 
one new FM outlet under the existing 
rules. For the various proposals under 
consideration, the studies indicated that 
the availability of at least one new 
outlet per location ranged from 41% to 
61% of the study locations depending on 
which modifications are adopted. Thus, 
the potential of each of the 
Commission’s individual proposals to 
satisfy the need for additional FM 
stations can readily be seen.11

21. To determine if these results were 
indicative of availability at a larger 
number of communities, the Commission 
conducted another examination using 
1000 entries. This study indicated that 
our earlier findings were conservative. It 
also showed that under the rules being 
adopted, additions could be made to 
approximately: 49% of the communities 
studied that have daytime AM stations 
only: 31% of the communities studied 
that have no local assignments; 40% of 
the communities studied that were 
asserted as requiring additional 
minority-owned stations; and 26% of the 
communities studied that were asserted 
as requiring additional public radio 
assignments that cannot be 
accommodated in the reserved portion 
of the FM band (82-92 MHz).12

"F o r convenience, a summary of the studies and 
number of additions possible for each alternative is 
listed in Appendix B. Further explanation of these 
studies, their definition and limitations, can be 
found in a report entitled “Computer Project for BC 
Docket No. 80-90 (Increased FM Availability)”, May 
13,1982, that has been placed in the docket file.

12 The difference in availability between the 
existing rules and the modifications adopted herein 
is shown in Appendix B, Figures 1 and 2. These 
figures show the approximate distribution of 
additions for 1000 study locations throughout the 
contiguous United States. Every asterisk or star on 
Figure 1 indicates an approximate location (with

22. Other indications of unsatisfied 
demand for additional FM service may 
be found in the comments of more than 
35 parties who supported the proposals 
in this proceeding. Although the N otice 
specifically requested that commenters 
not submit requests for new FM 
allotments, approximately half indicated 
that additional FM stations needed in 
their communities were not available 
without the changes proposed. We also 
note that we receive approximately 200 
petitions annually to amend the FM 
Table of Assignments, and that 
approximately 60% of the new 
assignments have two or more 
competing applications submitted.

23. In sum, we are persuaded that 
there exists a substantial demand for 
new FM service that cannot be satisfied 
under existing rules. We are persuaded 
further that the rule changes adopted 
herein provide the most efficacious 
means of accommodating that demand.

Technical M atters
24. Technical oppositions to the 

proposals in the N otice  generally 
alleged that few stations operate with 
maximum facilities at minimum spacing. 
Therefore, stations are covering larger 
areas with a higher quality service than 
would be expected under the present 
rules.

25. The proposals contained in the 
N otice were, with one exception, based 
on the same technical assumptions as 
the allotment and assignment rules 
adopted in 1963. These rules consider 
interference protection to be determined 
solely by the separation, power, and 
antenna height limitations. They do not 
recognize concepts such as protected 
and interfering contours for individual 
stations. The distance separations 
provide protection from co-channel and 
first adjacent channel interference 
within a “primary” service range.13 At

respect to referenced communities) where an 
additional FM station may be added under the 
existing rules. Figure 2 indicates the possible station 
locations under the new rules adopted today, 
assuming all existing stations elect to increase 
facilities to avoid being reclassified.

!S When originally adopted in 1963, the minimum 
separations were based on the existing FM 
propagation curves. These curves are not expected 
to predict service or interference at any particular 
location at any one time. However, they are useful 
for predicting service on a large area basis and 
therefore are used to analyze general assignment 
questions. Thus, the predicted service area of a 
class of station is indicated by the propagation 
curves for the generalized situation and may, or 
may not, reflect the actual service provided by a 
given station. For this reason, the rules state that 
the only protection to which a station is entitled is 
that provided by the distance separation 
requirements, nqt the predicted service area 
indicated by the propagation curves (see Section 
73.209 of the Rules). We are not changing this 
concept in this proceeding.

that time, the Commission decided that 
service ranges of 15 miles for Class A 
stations, 40 miles for Class B stations, 
and 65 miles for Class C stations would 
provide reasonably adequate service 
areas while permitting a sufficient 
number of FM assignments to be made.14 
Assuming that stations operate with 
maximum facilities, the minimum co­
channel separations yielded protection 
of the 0.927 mV/m contour for Class A,
0.562 mV/m for Class B, and 0.944 mV/ 
m for Class C stations. The N otice 
proposed separations that would have 
protected the 1.0 mV/m contour for all 
classes of stations; in other words it 
retained the approximate service areas 
of the Class A and Class C stations but 
reduced it for Class B stations.

26. In response, the comments claimed 
service far beyond these contours and 
noted that the present FM allotment 
rules result in an interference-limited 
service. That is, the predicted 
in terference-free  service areas are 
generally greater than those anticipated 
by the minimum separation 
requirements because few, if any, 
stations are limited in every direction by 
co-channel and adjacent channel 
stations operating with maximum 
facilities at minimum spacings. Several 
parties claimed that a signal at the 0.05 
mV/m (34 dBu) level may be received. 
ABC noted that calculations provided by
A.D. Ring indicated that a field strength 
of 0.063 mV/m (36 dBu) will permit 
satisfactory stereophonic service (in the 
absence of interference) while good 
monophonic reception is possible with a 
field strength of only 0.0056 mV/m (15 
dBu). Still other parties noted that the 
CCIR, the International Radio 
Consultative Committee, recommends 
.25 mV/m (48 dBu) for general planning 
purposes.

27. Metromedia, Cox, Multimedia, and 
NBC submitted detailed showings of 
what they considered the interference- 
free service contours of their stations. 
ABC stated that an examination of their 
7 owned and operated stations revealed 
that their existing interference-free 
service areas were greater than the area 
recognized by the minimum distance 
requirements. Metromedia submitted 
studies claiming the interference-free 
service offered by three of its stations 
would be reduced by 28, 37, and 43% of 
their geographic service areas if the 
proposal suggested in the N otice were 
adopted. Similar NBC studies indicated

14 The propagation curves in use in 1963 predicted 
a 65 mile service range for Class C stations. I hose 
curves were refined in 1975 (53 FCC 2d 855), and t e 
new curves indicate that the 180 mile co-channel 
separation figure yields a 57 mile service range as 
indicated at paragraph 4, supra.
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population losses for its stations of 
between 4.8 and 33% if their 
interference-free service areas were 
restricted by the proposals. It further 
noted that those losing service would 
not have it replaced by the new stations. 
NBC claimed that locations between 33 
and 60 miles from New York City would 
lose most, if not all, of the New York 
City service. Thus, it concluded, tire 
suburban and rural populations 
surrounding the larger cities would 
suffer the greatest losses. Cox and 
Multimedia also claimed that the only 
practical way of serving many suburban 
areas is with wide-area metropolitan 
stations.

28. Another A.D. Ring study submitted 
by ABC claimed a net loss in service 
would result from the Commission’s 
proposals. It contained several 
theoretical assignment situations where 
new stations were interjected into 
certain currently permitted station 
groupings. All additions resulted in a net 
loss of service area.15 It claimed this 
proved that any increases in FM 
availability would be to the detriment of 
present listening audiences.

23. N T I A , in reply, argued that 
stations should only be protected to “a 
primary service area” and service 
beyond that limit is properly considered 
secondary or unprotected. It also argued 
that the A.D. Ring study did not consider 
several factors, including the use of 
directional receiving antennas in rural 
areas (which would reduce the level of 
the interfering signal), the capture effect 
of FM receivers to distinguish the 
desired signal from the weaker 
undesired co-channel signal (which 
would reduce the large areas of 
degraded audio quality),18 and the 
population densities in the interference 
zone (which should be much smaller 
than those near new community outlets).

30. Upon review of these comments, 
we note that the Commission recognized 
m 1963 that certain amounts of potential 
interference-free service had to be 
discounted if a sufficient number of 
assignments were to be made. Thus, we

The evaluations indicated a net loss in service 
area of: (a) 2,075 square miles if a Class B station 
Jvere Seated at the center of 4 Class B stations 
ocated at the four corners of a square 170 miles on 
a side; (b) 563 square miles if a Class Bl station 
j'we located at the center of 4 Class B stations 
°cated at the four comers of a square 153 miles on 
a side, (c) 1,695 square miles if a Class B station 

ere located at the tip of a triangle 120 miles from 2 
a iTon stat*ons are miles from each other;
In t ! 2,649 83uare miles if a Class Bl station were 

ed at the tip of a triangle 108 miles from 2 Class 
Rations that are 153 miles from each other.

Reception of one of two co-channel FM signals 
nearly equal strengths is possible because FM 
,-ei. ers are capable of responding to the stronger 

e tw° signals. AM receivers provide mixed 
■eceptian in these cases.

adopted mileage separations which 
struck a balance between the size of a 
station’s contemplated service area and 
the number of stations that could be 
authorized throughout the country. Our 
experience since then has indicated that 
the balance was not incorrectly 
determined. From 1,100 commercial FM 
stations in 1963, we now have 3,800 and 
the demand for new FM stations is 
evident by the number of new channel 
allotments requested every year and the 
instances of competing applications for 
available channels.

31. We recognize that the introduction 
of new stations into the current scheme 
could cause interference to the reception 
of existing stations beyond their 
normally contemplated service areas. 
Indeed, this is the case under present 
rules where the Commission regularly 
receives letters complaining of lost FM 
service (outside the primary service 
area) when a new station is activated or 
an existing station modifies its facilities. 
Proposed rule changes that would 
permit additional new stations would 
similarly create losses of secondary 
services. The opponents of the rule 
changes, however, have failed to 
provide any information that the 
populations allegedly losing such 
extended services exceed the population 
gains from new stations.17 We believe 
that these losses are more than 
compensated for by the provision of 
new services, particularly to 
communities without local service. In 
this regard, we note that 98% of the 
population of the United States currently 
receives at least one fulltime primary 
aural service. The new stations 
contemplated herein would not 
adversely affect that primary service, 
but they would provide local service (or 
local fulltime service) to communities 
that are precluded under current rules.
In this manner, the percentage of the 
population enjoying primary aural 
service and the number of communities 
with local stations may be increased.
On balance, therefore, we believe that 
the provision of new primary service 
and first and/or second local service is 
a higher priority than the preservation of

17 The previously referenced theoretical A. D. Ring 
study is limited to areas of alleged loss of service 
only. It, therefore, could not provide information on 
the populations within those areas, the population 
that would receive primary service from the 
presumed new station, or the other services 
available in the asserted “loss” area. The 
interference-free service areas that Cox and 
Multimedia claimed for their stations, however, 
each contain between 17 and 34 FM stations located 
either within or directly along the claimed service 
contours of each station. Between 7 and 14 of these 
locally assigned FM stations are located within the 
areas they claim will lose service (except for Station 
WAIA, Miami, Florida, where the interference-free 
service is mostly over swamp land).

service beyond the normally protected 
service area of existing stations. This is 
particularly the case where that 
extended service may be adversely 
affected under current rules if: the 
providing station changes its location: a 
limiting station is authorized under 
current distance separation 
requirements; or an existing limiting 
station changes or increases its facilities 
within current restrictions. Accordingly, 
we do not believe it appropriate to 
protect these extended service areas at 
the expense of new primary service.

32. Some commenters also alleged 
that the present minimum separation 
requirements result in a low quality 
signal at the outer edge of a station’s 
primary service range. They noted that 
while the original protection ratios are 
satisfactory for regular FM broadcast 
operations, they are unable to protect 
multiplexed operations (stereophonic 
broadcasting and subsidiary 
communications operations). The 
comments urged sufficient protection of 
the service contour to permit 
"satisfactory” reception of these 
operations at the full extent of their 
service range.

33. In support of this argument, these 
comments called attention to the 
international standard for stereophonic 
reception which is based on a 50 dB 
audio frequency (“AF”) signal to noise 
(“S/N”) ratio. (The international 
standard is contained in the 
recommendations of the CCIR.) To 
provide for this level of quality, they 
argued that the distance separation 
requirements should be increased to 
provide higher radio frequency (“RF") 
desired to undesired (“D/U") signal 
protection ratios.18 The Technical 
Subgroup Report summarized several 
recent studies and submitted curves 
indicating the effect of various distance 
separations on co-channel protection 
ratios for a desired 1 mV/m (60 dBu) 
signal.19 This report and several

“  The Advisory Committee, urging protection of 
stereophonic service, submitted three studies 
dealing with this topic: the Stereo Listening Study; 
the Subjective Audio Study; and the Mileage 
Separations Study. These studies indicated that (1) 
approximately one-half of all radio receivers are 
capable of stereophonic reception, with 
stereophonic listening about twice as common as 
monophonic listening; (2) a 50 dB AF S/N ratio was 
necessary for satisfactory stereophonic reception (if 
the presence of the interfering signal was to be only 
"slightly annoying” according to a panel of expert 
listeners); and (3) the average co-channel separation 
between stations yields a 34 to 40 dB RF D/U signal 
protection ratio.

*• The reports concerning protection standards 
are: Report to the National Radio Systems 
Committee from the FM Subcommittee Task Force, 
July 24,1981; Report of the National Quadraphonic 
Radio Committee to the Federal Communications 
Commission, November 1975; Recommendations
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Type of reception AF S/N ratios RF D/U ratios

Predicted primary service 
area (miles)

Class
A

Class
B

Class
C

30 dB............................................. 14 dB............................................. 19.4 47.5 63.5
stereo............................................ 3 0 .............................................. .......... ■20....................................................... 16.6 41.5 57.1
mono............................................. 5 0 ........................................................ 3 5 ............ ........................................... 7.9 27.1 41.3

50 ...................................................... 4 0 ........................................................ 6.2 22.6 36.1

flF  D/U ratio used to determine present co-channel separation distances.

comments noted that the NRSC Report 
concluded that reception of a signal 
yielding a 50 dB AF S/N ratio in the 
stereophonic mode requires RF D/U 
protection ratios of 40 dB for co-channel, 
25 dB for first adjacent channel, and -20 
dB for second adjacent channel stations.

34. Also, Group W alleged that FM 
subscarrier services could not be 
provided effectively if stations operated 
at minimum separation distances. They 
stated that any modifications which 
would decrease current protection could 
significantly reduce the quality of 
subcarrier services. The SCA Study, 
submitted by the Advisory Committee, 
echoed this argument and noted that 
further investigations should be 
performed.

35. Although the Commission was 
aware of the fact that some FM stations 
were providing stereo service in 1963 
when it first addressed this issue in 
Docket No. 14185, and that such service 
required greater protection for high 
quality reception, it did not select 
separations to protect stereo service to 
the limit of the otherwise contemplated 
service radius. The requests to increase 
protection ratios were rejected based on 
the need to provide for a sufficient 
number of necessary assignments and 
because stereophonic broadcasts were 
considered to be an optional 
enhancement of a station’s 
entertainment programming.

36. Nonetheless, the Commission re­
examined the desirability of requiring 
such protection in response to the 
comments received in this proceeding. 
We used the NRSC receiver data to 
determine the expected service ranges 
under the present rules for monophonic 
and stereophonic reception of signals 
having different qualities. A 30 dB AF S/ 
N ratio was used to represent the 
“standard quality” monophonic service 
now provided by the separation 
requirements. (This figure generally is 
assumed to form the basis for present 
protection ratios although, in Docket No. 
14185, the Commission did not 
acknowledge it as such.) A 50 dB AF S/ 
N ratio was used to represent the “high 
quality” stereophonic service referenced 
by the comments. We developed the 
following table based on a receiver 
having the performance characteristics 
obtained by averaging the data 
contained in the NRSC report (assuming 
co-channel stations operating at 
minimum distance separations with 
maximum facilities):

and Reports o f the CCIR, 1978; and A Study into 
Current FM Receiver Performance and the 
Relevance of FM  Allocation Criteria. Peter Cahn 
and Associates, April 1978.

Thus, the present co-channel Class C 
separation requirement of 180 miles 
permits “standard quality” monophonic 
reception at a distance of approximately 
63 miles while “high quality” 
stereophonic reception is expected to a 
range of 36 miles. All minimum 
separations provide for an “inner ring” 
of high quality stereophonic service 
which gradually diminishes to standard 
quality monophonic service at the limit 
of the primary service range in the 
direction of the undesired station.

37. To provide stations with the 40 dB 
RF D/U protection necessary to achieve 
a 50 dB AF S/N ratio, however, would 
require the separation between co­
channel Class C stations to be increased 
from 180 miles to 255 miles. Such an 
increase amounts to a Class C station’s 
signal experiencing 20 dB RF D/U 
protection at a distance of 82 miles from 
the transmitter rather than 57 miles as 
currently expected. In other words, 
protection that results in 59 dB AF S/N 
stereophonic service simply extends a 
station’s monophonic service range. If 
the new distance separations were the 
only ones based on the higher protection 
levels, the new station classes would 
require distances as great, or almost as 
great, as the present requirements for 
the larger classes. For example, for a 
pew Class Cl station to offer a minimal 
34 dB RF protection level, it would have 
to be located at least 217 miles from an 
existing co-channel Class C station

'(while a new Class C would only have 
to be separated from an existing Class C 
station by 180 miles). Analysis of the 
adjacent channels yields analogous 
results.

38. To require protection at such 
levels would effectively preclude many 
new assignments. Even if this 
proceeding were broad enough to 
determine a minimum level for predicted 
stereo service, we do not believe that 
protection of that service beyond what 
was contemplated in 1963 would be 
appropriate. As we found 20 years ago, 
such protection would significantly 
increase the necessary separation 
between relevant channels and thereby 
substantially decrease the potential for 
new stations. We believe that the 
balance as originally struck provides 
adequate service areas to potentially

support a station’s operation while 
giving opportunities to create enough 
stations to provide a fair, equitable, and 
efficient distribution of radio service 
among the several States and 
communities. See 47 U.S.C. 307(b) (1936)

39. We recognize that permitting Class 
A stations on Class B/C channels and 
the intermediate classes of stations 
provide additional opportunities for the 
creation of stations that may have a 
limiting effect on the stereo service 
areas enjoyed by existing stations by 
virtue of their location at distances 
exceeding the minimums established in 
the rules. However, we believe that the 
potential gains of new service, 
consistent with the mandate of Section 
307(b), far outweigh the losses of 
enhanced (stereophonic) service 
predicted by the commenting parties 
since protection was not afforded the 
affected areas under the existing rules. 
In making this judgment, we emphasize 
that such areas will continue to get the 
same protection for monaural service as 
was originally contemplated in 1963. 
That is to say, the balance is between 
new service and enhanced 
(stereophonic) service, and we find no 
compelling reason to increase 
previously granted protections at the 
expense of needed new service to 
communities that would otherwise be 
precluded from getting a new FM 
service.

40. In this regard, we again emphasize 
that the communities we have identified 
as potential locations for new FM 
assignments under these rules include a 
substantial percentage of places with no 
local service or with only daytime AM 
service where existing rules would not 
permit a new FM station. We believe 
that provision of such service outweighs 
a predicted loss of multiplex services 
that may already be severely curtailed 
by existing co- and adjacent channel 
stations.

41. The requests to increase the 
protection ratios on which the 
separations are based are directly 
related to the arguments concerning 
service beyond the theoretical protecte 
contour. Parties have argued that we 
should protect a station’s stereophonic, 
service to what has been the limit of its 
normally contemplated service radius.
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They assert that most stations are 
located at more than the minimum 
mileage required by our rules and such 
stations therefore receive stereophonic 
protection beyond what could be 
expected at the minimum distance. We 
do not doubt that this is the case. Our 
mileage requirements are minimums and 
have never been waived at the 
allotment stage. Moreover, persons 
seeking new FM stations desire to serve 
specific communities. That fact along 
with the minimum mileage requirement 
would result in a location at some 
greater distance in almost all cases. If 
the service areas were determined 
solely by the distance to co-channel 
stations, there would be many cases 
where an FM station provided monaural 
and stereophonic service to a 
significantly larger area than that 
contemplated by the co-channel 
separation figures. However, in many 
cases, limiting stations are those on 
adjacent channels.20

42. Finding that a station’s predicted 
stereo service area is limited by co­
channel and adjacent channel stations 
does not mean that stereo service is 
unavailable in these areas or that the 
losses” are irreversible. In fact, the 
new receiver data contained in the 
NRSC report indicates that the 20 dB RF 
D/U ratio provides for stereophonic 
reception, if possibly of lesser quality 
than some parties believe appropriate, 
and not just monophonic reception as 
previously thought by the Commission 
and many parties. Several parties used 
present protection ratios to claim that 
their service is being listened to and 
enjoyed at the outer edge of their 
interference-free contours. Therefore, 
the arguments suggesting that the signal 
quality at the present protection level is 
unlistenable” appear highly 

exaggerated. Even the listening tests and 
surveys indicated only that a 30 dB AF 
S/N ratio was “annoying” for the 
preferred" stereophonic reception 

mode. As an alternative to higher 
protection ratios, persons receiving 
service of inferior quality may easily 
improve it by installing a directional 
receiving antenna or improving the 
Performance capability of their receiver. 
n ^is manner, persons residing in areas 

Predicted to “lose” service may regain it
1 they so desire.

43. Several parties also stated that the 
Commission should protect a station's 
service range from second and third

Wpr°r example, the stereo service area of station 
>C, Morningside, Maryland is limited by a 

single co-channel station (WJAC-FM, Johnstown,
(Wpi o  V3nia) ant* t l̂ree adjacent channel stations 
1CU- FM,  Farmville, Virginia; WFTR-FM, Front 
n' ■ ' yu'ginia; and WFLN-FM, Philadelphia, 
Pennsylvania)

adjacent channel interference, rather 
than basing these separations on 
substitution of signals.21 Finally, many 
parties asserted that mobile [i.e., 
automobile radio) reception problems 
would be exacerbated if the distance 
separations set forth in the N otice were 
adopted.

44. ABES and ABC both argued that 
the second and third adjacent channel 
separation requirements should 
recognize the same service area as the 
co-channel and first adjacent channel 
separation standards. Not doing so is a 
direct cause of mobile FM receivers 
randomly capturing undesired stations. 
ABES also claimed that tuning in the 
“educational band” (where the primary 
service range is given full second and 
third adjacent channel protection) is 
comparatively easy versus tuning in the 
“commercial band” (where the 
replacement service concept permits 
closer spacing of stations). It claimed 
that this difference illustrates the 
appropriateness of protecting the 
primary service contour rather than 
using the replacement service concept. 
As an example of tuning difficulties, 
ABES noted mobile reception problems 
in the Washington-Baltimore area where 
56 stations are assigned in the 
"commercial” portion of the FM band. 
ABES recommended that fu ll protection 
from second and third adjacent channel 
interference be afforded to each 
station’s primary service range. ABC 
and AGK suggested that a compromise 
“guardband” solution be adopted if full 
second and third adjacent channel 
protection standards were unacceptable. 
Their guardband compromise was to 
base the distance separation 
requirements on a —40 dB RF D/U ratio 
for both second and third adjacent 
channel separations.22

45. NTIA, on the other hand, found 
only minor interference problems with 
seven Los Angeles area FM stations that 
have second and third adjacent 
operations at less than minimum 
separations. The data did not address 
whether the public is experiencing 
reception problems, except to note that 
“several station managers knew of no 
interference problems.” NAB, in reply, 
claimed that the resulting minor 
interference areas would not be typical 
because the receiver data referenced

21 Replacement service assumes that the service 
of one station will supplant, not simply interfere 
with, the service of another station. Using this 
concept, new stations must locate outside the 
predicted service area of stations 2 or 3 channels 
removed, and these stations must be outside the 
service area of the new station.

22 This is the third adjacent channel protection 
standard required in the educational portion of the 
FM band (8&-92 MHz). See Section 73.509 of the 
Rules.

more expensive receivers than the 
average ones used by the public.

46. We recognize that some 
environments cause FM receivers, 
particularly mobile receivers, difficulty 
in maintaining suitable signal strengths 
to avoid second and third adjacent 
channel interference. Mobile receivers 
were not a major planning factor in the 
present separation requirements or 
those proposed in the Notice. Rather, we 
used the concept of replacement service. 
Mobile receivers, however, are 
subjected to wude variations in signal 
strength due to multipath reflections as 
they pass through different 
environments along highways. In these 
situations, they are likely to “lock onto” 
stronger adjacent channel signals rather 
than the desired signal. The Commission 
believes that the separation distances 
can be modified to reduce mobile 
reception problems and only minimally 
affect the potential for additional FM 
stations. Thus, the rules we are adopting 
provide "guardband” protection on 
second and third adjacent channels as 
suggested by ABC and AGK.23

47. Finally, several parties urged 
consideration of additional FM stations 
on a case-by-case basis, including 
consideration of directional antennas 
and terrain.24 Cox/Multimedia, however, 
argued that a protected contour scheme 
risks engulfing the FM service with the 
interference and processing problems of 
the AM broadcast service. In any case, 
the Commission is not convinced that 
the benefits of the Table [i.e., ease of 
comparing community needs, provision 
for future facility growth, and simplicity 
of processing procedures) should be 
abandoned at the present time. Even 
with the changes adopted herein, many, 
if not most, existing stations will be 
provided the opportunity for future 
growth. Although some parties indicated 
a preference for the “AM-type” method, 
this method is too time-consuming to 
comport with the Commission’s goals to 
facilitate faster processing procedures.

”  Also, the NRSC Report indicated that the 
second adjacent channel interfering signal can be 50 
dB greater than the desired signal ( —50 dB RF D/U) 
and still provide a 30 dB AF S/N stereophonic 
output signal. Thus, the —40 dB RF D/U ratio 
appears generous for distance separation 
requirements based on a monophonic reception 
standard.

14 Although the use of directional antennas, 
terrain shielding, and co-location of transmitters 
were not proposed in this proceeding, the 
Commission did request additional information. We 
sought guidance on how these methods might be 
incorporated into our present Table structure. A 
variety of information on increasing FM availability 
and the potential problems of employing these 
techniques were submitted. Specific suggestions 
related to preservation of the Table were not 
provided.
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The changes adopted herein should 
provide the opportunity to establish 
additional radio stations in areas of 
greatest demand that should not be 
delayed by case-by-case processing 
procedures. A go/no-go method as 
represented by minimum distance 
requirements still is advantageous and 
preferred.
Specific proposals

48. Before turning to a discussion of 
each proposed change, it may be helpful 
to reiterate the results of the 
Commission’s computer studies on the 
potential benefits of those changes. 
Using 200 locations identified as needing 
additional radio services, the studies 
determined how many of these could 
have an allotment under the existing 
rules and each proposed rule change 
separately. The resulting progression 
demonstrates the incremental increase 
in availability, i.e., the percentage of 
locations for which at least one new 
allotment was found, for the individual 
proposals. (The benefits of each option 
are set forth in more detail in the 
individual discussion of each proposed 
change and in Appendix B.J

Options Availability
(percent)

7
2. Class A stations on Class B/C channels....... 41
3. Class B stations in Zone I I ............................... 41
4. Additional station classes B1, C2, and C1..... 43

55
6. Reclassification:

61
(Without Option 5)................................... 57

49. Option 2, Class A Stations on 
Class B /C  Channels. This proposal was 
opposed by ABC, NBC, and others who 
suggested that, although it could result 
in new assignments in areas outside the 
larger radio markets [i.e., outside the top 
12 markets), this service would 
represent an inefficient use of channels 
reserved for the wider area stations.2* 
NTIA, on the other hand, suggested that 
reserving certain channels for Class A 
use should be eliminated altogether. 
They argued that any class of station 
should be allowed to operate on any 
channel. NAB, in reply comments, 
argued that this idea would be contrary 
to the basic principle of the Table which

25 These parties also argued that adoption of this 
proposal would result in some Class A stations 
operating at a competitive disadvantage to higher 
power stations. This issue was addressed inBC 
Docket No. 80-130. The Commission found there 
that intermixture of different classes of stations 
within the same community should not be 
foreclosed as a matter of general policy. In any 
case, the issue now before us is not whether 
different classes of stations may be intermixed in 
the same market but whether Class A stations 
should occupy Class B/C channels.

ensures stations for smaller sized 
markets.

50. Several parties claimed, and our 
studies confirmed, that this proposal 
would provide the single largest 
increase in availability for most 
locations. Our study of 200 locations 
found that availability of at least one 
new station per location would increase 
from 7% under the present rules to 41% if 
this proposal were adopted. Many 
argued that these outlets would be a 
new source of interference outside the 
primary service range of existing 
stations. As stated previously, however, 
the Commission believes that the 
opportunity to establish additional 
stations should not be curtailed by 
providing protection to secondary 
service areas. Therefore, we will allow 
Class A stations to operate on all 
channels.

51. NTIA also proposed that Class B 
and Class C stations be allowed to 
operate on Class A channels. However, 
that change should offer few potential 
assignments, and those that are possible 
would preclude large areas from future 
Class A allotments. Therefore, at this 
time we will allow Class A operations 
on any channel, but other station classes 
will not be permitted to operate on the 
Class A channels.

52. The N otice  further suggested that 
Class A stations be permitted to occupy 
a Class B/C channel only if a Class A 
channel were not available. No specific 
comments addressed this proposed 
restriction. The Commission, however, is 
concerned that defining availability [i.e., 
reasonable site, city grade coverage, co- 
location with AM transmitter, antenna 
farms, etc.) would be difficult. Therefore, 
we have decided not to adopt this 
restriction because it would require 
extensive showings and would be 
administratively cumbersome to 
enforce. We believe the applicant to be 
the best judge of its particular situation 
and accordingly shall not restrict its 
choice. Likewise, we will not require 
these channels to be used by the larger 
class of station first, as some parties 
urged. To do so might be 
counterproductive to the establishment 
of a local station if a potential applicant 
lacked the financial resources to 
construct and operate the larger class of 
station.

53. Options 3 and 4, Interm ediate 
C lasses o f  Stations. The N otice 
proposed creating two new classes of 
stations: Class B l with facilities 
between Classes A and B and Class Cl 
with facilities between Classes B and C. 
It also suggested allowing Class B 
stations to operate nationwide. Thus, 
three classes of stations (Classes A, Bl,

and B) would be permitted in Zones I 
and I-A and all five classes (Classes A, 
Bl, B, Cl, and C) in Zone II.

54. Most comments did not focus on 
allowing Class B stations in Zone II 
independently of the other proposals. As 
pointed out in the Notice, simply 
allowing Class B stations to operate in 
Zone II would not allow many 
additional assignments unless the 
distance separations were changed.26 
[The FCC computer studies confirmed 
that no increase in availability was 
possible (Option 3 compared to Option 
2) and only 12 of the Class A stations 
from Option 2 could become Class B 
stations (see Table II of Appendix B).] 
Consequently, the N otice  proposed to 
reduce the protected contour of all Class 
B stations from 0.5 mV/m to 1.0 mV/m.

55. As for the creation of the proposed 
Class B l and Class Cl stations, ABC 
claimed that the A.D. Ring studies 
proved they would not be beneficial to 
the public. It noted that no Class Cl 
stations could be identified and the 
Class B l stations that were found would 
cause interference to existing services 
over geographic areas that would 
exceed the gains from the new services. 
ABES noted that additional classes of 
stations could be supported if variations

*of the N otice’s  proposals that would 
provide adequate protection to existing 
stations were adopted. Specific 
modifications were not suggested, 
however, except to urge protection of 
existing in terference-free  service areas. 
NTIA again urged an even greater 
number of station classes. It argued that 
the distribution of service areas for 
existing Class B and Class C stations 
would be more uniform if seven rather 
than five classes were adopted. In reply, 
Cox/Multimedia claimed that NTIA’s 
proposal for seven classes does not 
contain any detailed technical analysis 
but merely an assumption that “if five 
classes of channels are efficient, seven 
would be even more efficient." They 
argued that NTIA failed to address the 
effects of tighter constraints on station 
growth, licensee costs, greater levels of 
predictable interference, and 
administrative impact.

56. Although NTIA’s seven class 
proposal may represent more uniform 
statistical distribution of existing 
stations, this is a benefit of little value 
and great cost. An analysis of its 
proposal indicated only slight 
differences between co-channel 
separation requirements for different

M This occurs because the existing rules require 
Class B stations to be separated from co-channe 
Class C stations by 170 miles, or only 10 miles less 
than the co-channel Class C to C requirement o 
miles.
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classes of stations. For example, NTIA’s 
Class Cl station would be separated 
from a Class C station by 160 miles, 
while a Class B station would be 
separated from the same Class C station 
by only 156 miles, a difference of only 4 
miles. These separations would not 
allow stations sufficient room for facility- 
growth or adequate transmitter site 
selection. It also would be 
administratively cumbersome for the 
Commission to oversee. While we 
believe additional station classes are 
desirable, a balance must be reached 
between complexity and the numbers of 
potential assignments. Therefore, we 
shall not adopt the classes proposed by 
NTIA.

57. The Commission explored the 
gains possible if stations with Class B 
facilities were assigned in Zone II and 
protected to the proposed 1 mV/m 
contour (;.e., denoted as Class C2).27 We 
also explored the proposal to create 
additional classes of stations so that 
existing stations would receive 
protection more in keeping with the 
service rendered. The FCC computer 
studies examined the number of 
assignments possible if three new 
classes (Bl, C2, Cl) of stations were 
added. Thus, separate classes were 
studied for the two zones: Classes A, Bl, 
and B in Zones I and I-A and Classes A, 
C2, Cl and C in Zone II. These studies 
assumed protection of existing stations 
equal to that embodied in the present 
separation requirements. This option 
found that availability would only be 
43%, compared to the 41% expected by 
permitting Class A stations to operate
on Class B/C channels (Option 4 versus 
Option 2). However, the study also 
indicated that the stations assigned 
could operate with greater facilities. An 
additional 11 Class Bl, 46 Class C2, and 
16 Class Cl stations were found (see 
Table II of Appendix B).

58. Because the larger class of station 
represents improved efficiency in terms 
of service-rendered compared to 
interference-caused, the Commission is 
convinced that adopting these 
additional classes of stations would be
eneficial.** We believe that allowing

Since the Class B minimum separation 
requirements depend upon the zone of operation, 

a ions operating with Class B facilities in Zone II 
1 be termed Class C2 to avoid confusion with 

Uass B facilities in Zone I.
“ Efficiency according to Docket No. 14185 is 

jjefined as: Eff. =  363 X(R/S) \ where R is the 
primary service radius of a station and S is the 

acing between stations (see Notice o f Inquiry, 
otice of Proposed Rule Making, and Memorandum 
pinion and Order at paragraph 39). Thus, the 

ciency of co-channel Class Cl stations is 32%. 
efficfent"C”ann€  ̂^ aSS ^  sta^ons are only 19%

stations with Class B facilities with 
modified separation requirements in 
Zone II (Class C2) and creating 
intermediate classes of stations (Classes 
B l and Cl) that serve larger areas than 
Class A stations represent major 
benefits in terms of spectrum efficiency.

59. Option 5, Uniform P rotected  
Contour(1 mV/m). Several parties 
submitted detailed showings indicating 
that changing the minimum separation 
requirements to represent a uniform 1 
mV/m protected service contour could 
severely limit a station’s primary service 
range, especially that of Class B 
stations. Metromedia and various other 
parties pointed out that there were 
specific reasons for Class B stations 
currently being based on a 40 mile 
service range. They noted that, in 1963, 
the Commission found that the large 
metropolitan communities of the 
northeast averaged 33 to 40 miles in 
radius. They argued, therefore, that a 
minimum limit of 33 miles for Class B 
stations was totally unacceptable for 
many communities located in Zone I. 
ABES stated that such a reduction 
would be a 32% loss in primary service 
area for Class B stations and, in one 
particular case, a loss in population of 
175,000 persons for each station located 
at Indianapolis, Indiana.

60. ABC and others argued that a 1 
mV/m protected contour was previously 
considered and rejected in 1963 in 
Docket No. 14185. They noted that the 
Commission refused to create a 
squeezed-in service by ‘‘protecting only 
the TmV/m contour.” Cox submitted 
that reducing the minimum spacing 
would create a system similar to the AM 
service and would waste FM’s unique 
potential for wide-area service. ABC 
claimed that this proposal would not 
represent any appreciable increase in 
new FM assignments because only one 
addition in the A.D. Ring study was due 
to reduced separation requirements. 
Because the other proposals yielded 
greater numbers of potential FM 
additions, it argued that the uniform 
protection proposal would not be 
instrumental in providing for additional 
FM assignments in needy areas. NTIA in 
reply claimed that both Class A and 
Class C stations “have done well” with
a 1 mV/m protected contour and 
suggested that Class B stations "should 
be able to also.” They argued that a 
decrease in separations would allow 
new stations at intermediate distances.

61. ABES focused on the impact of the 
protection of mobile receivers and 
submitted detailed analyses of several 
situations in the northeast where several 
stations are spaced less than the 
minimum separation requirements. It

claimed that the resulting protection of 
only the 1 mV/m contour in these cases 
has made matters so severe as to render 
many signals “unlistenable.” 
Consequently, reducing the minimum 
separation requirements would result in 
similar areas where only garbled signals 
could be received. Because more cities 
have acquired “New York City-like” 
architecture that causes increased signal 
reflection and diffraction since the 
present distance separations were 
developed, it suggested the Commission 
avoid any action that would increase 
interference to these receivers. ABES 
stated that in today’s environment [i.e., 
tree-lined highways, bridge abutments, 
super-highway signs, downtown 
buildings, etc.), “[t]he desired signal is 
subject to very rapid changes in level, 
beyond the ability of the receiver signal 
"leveling” or automatic volume control 
to avoid.” It further cited cases in New 
York City, Philadelphia, and along the 
U.S. Route 1 corridor where co-channel 
and first adjacent channel stations 
located at less than minimum spacings 
have resulted in many cases of “limited 
coverage within myriads of 
interference.” Thus, ABES argued that 
greater protection is needed and the 
distance separations should not be 
decreased.

62. The Commission recognized in the 
N otice  that this proposal would have a 
substantial impact on the primary 
service area of existing Class B stations. 
Because the present separation 
requirements for Class A and Class C 
stations afford protection to 
approximately the 1 mV/m contour (at 
.912 and 1.023 mV/m, respectively, using 
current propagation curves), they are, 
for the most part, unaffected by the 
proposed change. For the Class B 
station, however, this proposal would 
reflect a change from the .524 mV/m to 
the 1.0 mV/m field strength contours or 
a decease in primary service range from 
40 miles to 33 miles. The Notice, 
however, questioned whether the 
increases in availability justified 
reducing the Class B stations’ primary 
service area. The majority of the 
commenting parties, citing the A.D. Ring 
study statistic of only 1 addition, argued 
the negative. The FCC computer studies, 
on the other hand, revealed that 
availability would increase from 43% 
(Option 4) to 55% with this proposal.
Thus, 110 of the 200 study locations 
would be provided an opportunity for 
additional outlets instead of 86 (see 
Table I of Appendix B). Also, the 
number of stations allowed at these 
communities would increase from 235 to 
332. This new availability, unlike the 
other proposals under consideration,
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would be at the expense of the primary 
service areas of existing stations. In 
view of this impact and because 
urbanized areas have grown since 1963, 
the argument against this proposal is 
most compelling. The Commission does 
not consider the incremental increase in 
availability to justify the loss of existing 
primary service areas. Again, balancing 
the total number of potential stations 
against the potential service rendered, 
we cannot justify reducing a station’s 
expected service area at this time.29

63. Option 6, Reclassification of 
Existing Stations. The Notice further 
proposed to reclassify all existing 
stations, after a period of three years, 
according to their actual operating 
facilities. The Commission noted that 
many existing stations are operating 
substantially below the maximum 
facilities permitted. Because the 
minimum separation requirements 
assume maximum facilities, these 
stations preclude other FM stations from 
being authorized, yet do not furnish 
primary service over the area intended. 
The three year period was suggested to 
give each station the opportunity to 
explore its ability to increase facilities 
and submit an application for 
modification of its license.

64. NBC suggested that 
reclassification of stations where the 
need for mutual protection could be 
demonstrated should not occur. They 
argued that if existing stations chose to 
operate below minimum facilities, the 
new assignment “should protect all 
existing service areas.” Metromedia did 
not technically oppose reclassification 
stating that “* * * it was a more 
reasonable approach than reduced 
distance requirements of providing 
increased service to the less populated 
areas in the West.” Cox and several 
others, however, opposed this change, 
stating that part of FM’s unique identity, 
which allows for future expansion, could 
be destroyed. They argued that existing 
licensees would be faced with an 
unappealing choice. They either would 
have to risk present economic 
investment to increase their facilities 
based on estimates of future community 
growth, or otherwise be foreclosed from 
realizing their full potential due to 
present circumstances. ABES and others 
noted that stations may not be operating 
with maximum facilities due not only to 
economic reasons, but for other reasons 
as well. They cited the Commission’s 
multiple ownership restrictions (Section

29 As noted in comments submitted by Bob Zwick, 
the Commission is aware that the 1 mV/m contour 
may be located at a distance of 40 miles by allowing 
an increase in facilities for Class B stations. 
However, this suggestion would not foster the goal 
of increasing the availability of FM stations.

73.240), FAA air hazard limitations, and 
local zoning restrictions as examples. 
Because many of these limitations 
restrict antenna heights, ABES 
suggested that stations be allowed to 
increase their power to attain the 
equivalence of operating with maximum 
effective radiated power (ERP) and 
antenna height above average terrain 
(HAAT).

65. The Commission realizes that 
many stations are operating at less than 
“full" facilities because of other 
Commission regulations, other 
government agencies’ limitations, or 
restrictions of local jurisdictions. It is 
exactly this inconsistency, between the 
Commission providing for expansion 
when the possibility is virtually non­
existent, that we wish to rectify. Rather 
than viewing reclassification as 
discriminatory, the Commission believes 
that recognizing actual facility 
limitations is a realistic means of 
allowing for additional outlets. In fact, 
we view the preclusion of new stations 
from relatively underserved 
communities by stations operating 
substantially below maximum facilities 
as being the real case of discrimination. 
Additional FCC computer studies 
verified that availability of new FM 
stations could increase from 43% to 57% 
if reclassification were considered (see 
Table III of Appendix B). Because a 
station’s classification should reflect its 
potential, either by spacing 
requirements, economics, or government 
limitations, the Commission views 
reclassification as desirable.

66. The ABES’ suggestion that stations 
unable to increase their antenna height 
be allowed to increase power to attain 
equivalence of a station operating at the 
maximum facilities was considered in 
Docket 14185 and rejected. The 
Commission stated “* * * an increase 
in power increases interference more 
than it does service. Therefore, we 
should obviously encourage 
improvement in service through greater 
antenna height rather than greater 
power, and affording an opportunity for 
power increase, without limit or at least 
to a greater extent, would work in the 
other direction.” [First Report and Order 
at para. 79] Because this argument is 
true today, we must again reject this 
alternative.

67. Time Permitted to Upgrade 
Facilities. T h e  Notice s u g g e s te d  th a t  
e x is t in g  s t a t io n s  w o u ld  b e  g iv e n  t h r e e  
y e a r s  to  im p r o v e  th e ir  f a c i l i t i e s  to  th e  
m in im u m  fo r  th e ir  c l a s s ,  b e f o r e  a n y  
r e c l a s s i f i c a t i o n  to o k  p la c e .  I t  fu r th e r  
p r o p o s e d  t h a t  n e w  C l a s s  C  s t a t io n s  
h a v e  a  p e r io d  o f  s i x  y e a r s  w it h in  w h ic h  
to  r e a c h  m in im u m  f a c i l i t i e s  b e f o r e  b e in g

reclassified. Since these two proposals 
consistently were confused, an 
explanation appears in order. The first 
period of 3 years would apply to all 
existing licenses, construction permits, 
or applications that were authorized, or 
on file, on the effective date of this 
order. Thus, one announced date would 
be used for evaluating the facilities of 
existing stations. The later proposal 
would continually be permitted when 
future Class C  applications were 
authorized. Because the Class C stations 
would be the only class with a minimum 
antenna height requirement, this time 
would provide new Class C stations 
with an initial opportunity to obtain 
revenue before possibly constructing a 
large antenna tower.

68. The comments failed to provide 
any specific data that would support a 
deadline either longer or shorter than 
those proposed in the Notice. ABC 
argued that three years may be 
inadequate for licensees to reach any 
minimum operating requirements. They 
suggested that the Commission 
authorize liberal extensions of any 
deadlines. NTIA fully supported 
reclassification and submitted 24 
months (2 years) as a more than 
adequate time for expansion. However, 
the reply comments of Cox/Multimedia 
urged that 2 years was an unrealistic 
time period to allow stations to make an 
application for a change in facilities. 
Several parties wished to have an 
unlimited time in which to effect the 
changes. Finally, the difference in the 
time permitted existing and future 
stations received no comment.

69. Lacking details, it is incumbent 
upon us to balance the public interest 
benefits of the new services possible 
after reclassification against the 
inconvenience to broadcasters. On 
balance, we believe that, for simplicity, 
a single date should apply to all 
instances. We cannot allow an open- 
ended time period continually to 
frustrate the opportunity to establish the 
new stations. Nor do we intend to 
provide time that is inadequate to 
consider and submit applications for 
facilities equal tq,or greater than the 
minimum for a class of station. In this 
regard, we emphasize that licensees can 
protect their classification merely by 
filing an application to upgrade their 
facilities. It is not necessary that the 
application be granted or the 
construction be completed by the 
deadline date. Additionally, we expect 
that any group seriously contemplating a 
new Class C service station should have 
good economic support and be able to 
begin operations with the larger 
facilities. Specifying a different six year
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period for each new Class C 
authorization would create confusion 
and be administratively difficult to
implement.

70. Based on a weighing of the 
benefits and inconveniences, and 
considering the delays in reaping the 
b e n e fits  of the other changes adopted 
herein, we will indicate a date three 
y e a rs  from the effective date of this 
order by which all stations must apply 
for appropriate minimum facilities. After 
the 3 year time period for expansion has 
expired, a complete listing of the FM 
T a b le  of Assignments will be published 
to indicate the new class designations 
that reflect the facilities authorized, or 
th o se  for which an application has been 
file d .30

71. The Commission is also using the 
o p p o rtu n ity  presented by this 
p ro ce e d in g  to modify its rules governing 
"m a jo r ” and “minor” modifications of 
s ta tio n  authorizations. Currently, any 
m o d if ic a t io n  that represents a change of 
50%, o r more, in the area w ith in  a 
s ta t io n ’s predicted 1 mV/m field 
stren g th  contour is considered a major 
m o d if ic a t io n  of an authorized FM 
sta tio n . Because the distance separation 
re q u ire m e n ts  are based on using 
m axim u m  facilities, we believe the 
p ro ced u re  to increase facilities (that will 
be e n c o u r a g e d  by adopting the 
r e c la s s if ic a t io n  proposal) could be 
g reatly  simplified. Therefore, we shall 
d e sig n a te  these changes as minor 
m o d if ica tio n s .

Miscellaneous
72. Preferences. Many existing 

lic e n s e e s  of either Class A or short­
sp aced  stations requested they be given 
p re fe re n c e  in the assignment of any new 
ch a n n e ls  which may become available. 
^PR an d  CPB also requested similar 
p re fe re n tia l treatment be afforded to 
e d u ca tio n a l, noncommercial entities in 
either the allotment or the assignment 
p ro ce ss .31 ABC supported establishing 
essig n m e n t priorities including favoring 
a p p lica n ts  that seeks to convert daytime 
only A M  s t a t io n s  to fulltime local 
outlets. S e v e r a l  licensees of short­
sp aced  stations submitted detailed

, ' ^e Commission does not consider 
reclassification as a modification of a station’s 
icensc. Because the license authorizes only the 

Ration s actual facilities, it would not have to be 
j* ere anyway. Reclassification is merely the 

-agnation of a station’s potential status in a 
-^graphic table of channel reservations. Even if 

our action couid be construed as a license
nro * 1?a,t)0" ’ record adduced in response to 

sen \otice is entirely sufficient to explore 
censees concerns, and they would not be entitli 

g«»6 oear'n8s based upon reclassification.
> ;Z  m  lnc;  v- u s - 396 F- 2d 601 (2nd Cir. IS 

be re 1 ^ sPeo’ ’̂ca^y requested individual channs 
arte-,?6?  6” , ,r ûture U9e ’n communities lacking 

quate public radio service.

examples of how mutual interference 
problems have curtailed their primary • 
service areas. They also requested 
preference in the use of any new 
allotment that could alleviate their 
present circumstances.

73. The Commission is not convinced 
that this proceeding is the best vehicle 
for considering preferences of this type, 
it has focused on FM allotment matters 
rather than questions of channel usage 
by a particular entity or group. We 
believe these questions are more 
appropriately considered in separate 
rule making proceedings focused on 
licensing policies rather than allotment 
rules. For example, we note that the 
outstanding Notice o f Inquiry and  
Notice o f Proposed Rule Making in BC 
Docket No. 82-538, has Ssked for 
comments on the desirability of 
providing licensees of daytime—only 
AM stations a preference for the use of 
any FM allotments that might become 
available in their communities. 47 FR 
38937 (published September 3,1982). We 
believe that preferences for daytime— 
only AM licensees, existing short­
spaced FM licensees and other worthy 
groups are best resolved in proceedings 
specifically devoted to such matters.32

74. Puerto Rico. Portorican American 
Broadcasting Co. requested special 
consideration of the problems 
encountered in Puerto Rico because of 
terrain. It submitted a detailed 
explanation of the difficulties 
experienced trying to improve the 
facilities of its FM station WOQI, Ponce, 
Puerto Rico, by changing its transmitter 
site. It urged the Commission to allow 
flexibility for existing stations to 
improve their service before permitting 
additional outlets on the island.

75. The Commission again is reluctant 
to consider rule changes for individual 
situations. Instead, we prefer to account 
for any specific problems through the 
present processing methods. In 
reviewing Portorican’s comments, we 
note that its request involves a waiver 
to locate at less than minimum spacings 
to existing FM stations on the island. 
Further, it urges grant of the waiver 
using calculations employed in the 
noncommercial, educational section of 
the rules (§ 73.509), which is based on 
protection of existing contours.
Inequities because of terrain in Puerto

"  We recognize that many licensees of existing 
stations, including AM daytime stations, will be 
interested in seeking the use of the new FM 
allotments that will be available as a result of this 
proceeding. In light of this interest, and in 
recognition of the valuable community service that 
these licensees have provided, we intend shortly to 
issue a Notice of Proposed Rule Making proposing 
procedural means to facilitate such improvements 
of existing service.

Rico were addressed in the Fourth 
Report and O rder (Docket No. 14185) 
adopted in 1964 and again in a recent 
Report and O rder (BC Docket No. 81- 
421). We prefer to continue this pattern 
and will address any particular 
problems that are unique to Puerto Rico 
in separate proceedings when needed.

76. Aviation. The Commission also 
had a request by ARINC and AOPA to 
recognize potential increases in 
interference to aeronautical navigation 
and communication services that are 
immediately adjacent to the FM 
broadcast band at 108-136 MHz.33 
AOPA noted that according to its 
surveys 43 locations currently 
experience interference and 
“innumerable” other cases have had to 
be rectified through reassignment of 
aeronautical frequencies. Both argued 
that the proposals set forth in the 
Notice, except for Class A additions, 
would have an adverse impact on 
aviation. They and the FAA also 
expressed concern over the 
encouragement of tall antenna towers, 
especially of Class C stations, that 
intrude into navigable airspace.

77. The problem of potential 
interference to avionics by FM stations 
is well known to the Commission. It has 
been handled satisfactorily in the past 
via coordination procedures with the 
FAA, and we are confident that any 
potential interference problems can 
continue to be handled effectively. 
Finally, we note that the minimum 
requirement for antenna height above 
average terrain (HAAT) is not a 
requirement on the antenna tower 
structure itself. Thus, it is difficult to 
estimate the problems that could arise 
due to the Class C minimum HAAT 
requirement. Antenna tower heights 
normally are supplied to the FAA at the 
application stage when individual 
antenna height above ground is known. 
This procedure should continue to 
enable us to sort out any potential 
problems due to tower heights.

78. Existing short-spaced stations. 
Short-spaced stations are those licensed 
prior to adoption of the minimum 
distance separation requirements that 
failed to meet the new spacings [Fourth 
Report and O rder in Docket No. 14185). 
ABES urged the Commission to correct 
the defects adopted for consideration of 
short-spaced stations in Docket No. 
14185 (see Section 73.213). They 
recommended that the short-spaced 
station rules be amended to accord full

** These parties indicated that interference to 
aviation services can be caused by intermoduiation 
products of two or more FM broadcast signals or by 
the combined field strengths from high powered FM 
stations causing receiver desensitization.
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protection from second and third 
adjacent channel interference. They 
suggest these cases be administered in a 
manner similar to the educational rules 
(Section 73.509), where actual signal 
strengths are used to determine 
allowable radiation.

79. The Notice stated that the rules 
governing existing short-spaced stations 
would be examined later if necessary. In 
the meantime we have determined that 
short-spaced stations shall continue to 
be subject to the existing rules. If these 
stations are reclassified, separation will 
be based on their previous class of 
station.

80. Implementation. The Commission 
is aware of the tremendous interest 
many groups and individuals have in the 
outcome of this proceeding. Since the 
Notice was adopted, status inquiries 
have been made on a daily basis. These 
contacts and our own investigations 
lead us to believe that a pent-up demand 
will be unleashed after adoption of the 
rule changes outlined above. Our goal is 
to respond to requests for new 
allotments as quickly as possible and 
minimize the backlog of mutually 
exclusive petitions. Proceedings 
addressing such petitions take 
considerably longer to resolve and place 
greater demands on the Commission’s 
legal and technical staff than the routine 
uncontested proceedings. To facilitate 
prompt service to the public, we also 
desire to process applications quickly.

81. Unfortunately, our present staff 
resources are not adequate to respond in 
a reasonable time even if our 
expectation of demand is grossly 
overstated. Consequently, we will delay 
the effective date of the new rules until 
sufficient staff is available to handle the 
increased workload.34 When additional 
resources are made available, the 
Commission will begin modifying its 
computer programs to permit the use of 
the new rules. At the same time, we 
shall institute a rather large scale rule 
making to amend the FM Table of 
Assignments using approximately 500 
locations from the “needs” list compiled 
for the Region 2 Conference on AM 
broadcasting.

82. That rule making will request the 
public to indicate interest in the 
proposed assignments or to propose 
alternative assignments by the comment 
date. Only in that manner can the

M The Senate Commerce Committee has already 
recommended an increase in the Commission’s FY 
1984 budget to specify funds for the processing of 
FM petitions and applications received because of 
rule changes made in the instant proceeding. The 
House Appropriations Committee has also 
recommended additional FY 1984 funds to increase 
the staff to respond to the anticipated increased 
workload.

Commission avoid receiving an 
overwhelmingly large number of 
petitions on the effective date of the 
new rules. We believe our course of 
action is preferable since it allows us to 
maintain control over the initial 
proposals and any counter proposals 
that may be made. Similarly, we shall 
attempt to avoid the filing of a large 
number of applications for new 
allotments which might occur if a single 
Report and Order were adopted that 
addressed them in toto. Therefore we 
shall adopt a series of Reports and 
Orders addressing the proposed 
allotments in individual groups. In this 
manner, applications should be 
effectively metered to correspond to the 
Commission’s staff resources.

83. Upon completion of the omnibus 
proceeding, other FM petitions for 
amendment of the Table will be 
accepted and considered. Before the 
effective date of the new rules, any 
petitions or applications that do not 
conform to the “old” rules will be 
returned. The Commission regrets that 
this unusual procedure is necessary. 
However, we must be in a position to 
address petitions and applications upon 
the effective date of the new rules and 
no suitable alternative exists given our 
present resources.

84. Metrication. As indicated in the 
Notice, we believe that this would be an 
appropriate time to convert the FM 
broadcast service to the International 
System of Units in order to conform to 
the Commission’s program for 
conversion of all our rules to metric (see 
Public Notice, FCC 76-737, July 28,1976). 
The Commission believes the 
conversions should be realistic values of 
“convenient” metric figures rather than
a simple multiplication by the 
appropriate factor. For example, 
antenna height maxima will be 100, 150, 
300, and 600 meters rather than the 92, 
153, 305, and 610 meters proposed.36 In 
all cases, the metric term shall be the 
determining factor in any discrepancies. 
Also, the rules adopted today will 
govern any disputes that may arise and 
will take precedence over any other rule 
sections which may refer or relate to the 
changes being made herein.36 Obviously,

“  We recognize that some requirements will 
increase while others will decrease. However, 
conversion to convenient numbers is preferred 
notwithstanding any slight modifications that may 
result. Of course, all stations operating with 
facilities in excess of the maximums adopted will be 
permitted to continue operating with their existing 
facilities.

M All factors have been converted to the 
appropriate decimal place of their metric 
equivalent. For convenience, some conversion 
factors are listed below: 

meters =  .3048 x feet 
kilometers =  1.809 x miles

all circumstances cannot be anticipated. 
Therefore, the Commission will offer 
continuing guidance on this subject as 
appropriate.

Conclusion
85. Since certain modifications can be 

made without affecting the primary 
service areas of existing stations and 
there appear to be many underserved 
locations, the Commission is persuaded 
that changes to the FM allotment rules 
are appropriate. Therefore, we shall: (1) 
Allow Class A stations to operate on all 
channels, (2) authorize three new 
classes of stations, and (3) reclassify 
existing stations, after a period of three 
years, according to their operating 
facilities.

86. Although every effort has been 
made to hold constant the present 
degree of expected service, a station’s 
existing predicted primary service area 
may change slightly due to the 
introduction of new classes of stations, 
reclassification, or conversion to the 
International System of Units. Any 
subsequent additions to the FM Table of 
Assignments resulting in the operation 
of new stations will be in accordance 
with the rules established herein, and as 
such their operation will not constitute a 
modification of existing licenses under 
Section 316 of the Communications Act 
of 1934, as amended. WBEN, Inc. v. 
United States, 396 F. 2d 601 (2nd Cir. 
1968). Accordingly, hearings at the time 
of actual individual changes are not 
required and are not anticipated. In 
view of the detailed nature of this 
proceeding, we are confident that the 
Mass Media Bureau expeditiously can 
resolve disputes which may arise as a 
result of the conversion process. 
Accordingly, we delegate to the Chief, 
Mass Media Bureau, such authority.

87. Because the Commission wishes to 
adopt new classes of stations but reject 
the uniform protection standard of 1 
mV/m (60 dBu), slight adjustments have 
been made to the proposed facilities of 
the new classes of stations. Although 
three additional classes (Class Bl, B, 
and Cl) were proposed for Zone II, we 
believe that the two chosen offer 
approximately the same variety as the 
three intended under the uniform 
protection standard.37Therefore, the

square kilometers =  .386 x square miles 
37 The definition of Class Cl was kept in order to 

avoid confusion with the Canadian Class Cl that 
also is allowed 100 kW ERP and 300 meters HAA 
This results in Class C2 denoting a smaller facility 
station than Class Cl. Although the Class C2 wou 
be allowed the same facilities as a Class B station, 
its service radius would only be 52 kilometers (32 
miles) rather than the 64 kilometer (40 mile) range o 
the Class B.
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fo llo w in g  is a summary of the classes, 
maximum facilities, allowed zone, and, 
for reference only, the approximate co­
channel primary service ranges and 
re su lta n t field strengths:

Station
class

Maximum 
facilities kW & m 

(ft)
Permit­

ted zone
Service 
radius 

km (mi)

Field
service
mV/m
(dBu)

A..........
B1.......

3 and 100(328)....
25 and 100(328).. 
50 and 150(492).. 
50 and 150(492).. 
100 and 

300(984).
100 and 

600(1968).

1 and 2... 
1........

24(15)
45(28)
64(40)
52(32)
72(45)

92(57)

1.0(60)
•7(57)
.5(54)

1.0(60)
1.0(60)

1.0(60)

B.......... 1....
C2....... 2....
C1....... 2........

C.......... 2 . .. .:

88. NTIA also suggested that minimum 
fa c ilit ie s  be based on the distance to the 
1 m V/m  (60 dBu) contour. Although this 
co v erag e  is an important consideration, 
the determining factor must be a 
statio n ’s  authorized power and 
m inim um  antenna heights are, in most 
cases, unduly restrictive. The 
C o m m issio n  continues to believe that 
the c ity  grade signal requirement is 
norm ally  the best way to enforce 
m inim um  areas of service. Only Class C 
stations will have a minimum antenna 
height requirement to exceed the Class 
C l m a x im u m  of 300 meters (984 feet). 
Some parties expressed the opinion that 
this w o u ld  be a discriminatory policy 
tow ard C la s s  C licensees. ABES and 
others questioned the choice of the 
minimum height requirement for Class C 
stations and said that simply choosing 
one-h alf the existing maximum height 
was a rb itr a r y . The Commission, 
how ever, is  convinced from its own 
records a n d  the data submitted by NTIA 
that an  a n te n n a  height of 600 meters 
(1968 fe e t) HAAT is an unrealistic 
ex p e cta tio n  for most of the country.
While we do not wish to foreclose the 
possibility of this extended coverage 
station altogether, the Commission 
believes that, since 80% of the Class C 
facilities operate below the Clas3 Cl 
requirements, recognizing this condition 
v>a a minimum antenna height is 
completely justifiable.

89. O n  the other hand, we are 
attem pting to better define a station’s 
class b a s e d  on its operating facilities.

•nee the station should clearly belong 
0 one class of station, minimum power 

requ irem ents will be set as proposed.
ere fo re , the minimum power per class 

jnust e x c e e d  the maximum of the next 
ew er c la s s  for its zone, except for Class 

sta tio n s  which will continue to have a 
minimum requirement of 100 watts.

• T h e  Commission also is adopting 
a am en d ed  distance separation table to 
co rp o ra te  the new classes of stations.

‘ ew separations are inserted for the

new class relationships that recognize 
that interference within the primary 
service ranges for each class of station 
does not exceed an undesired to desired 
ratio of 1:10 (-20dB) for co-channel 
stations and 1:2 (—6dB) for first-adjacent 
channel stations. The existing co­
channel and first adjacent channel 
separations are the approximate metric 
equivalent rounded off to the nearest 
kilometer. The second and third 
adjacent channel separations represent 
either the existing spacings converted to 
kilometers or the “guardband 
compromise” of not allowing the 
undesired signal to exceed the desired 
signal by 100:1 (40 dBu) within the 
desired station’s primary service range, 
whichever is greater. Finally, the 
distances for stations separated by 53 or 
54 channels correspond to those of the 
major station classification as proposed 
in the Notice.

91. Those allotments and assignments 
which are within 320 kilometers (199 
miles) of the Canadian or Mexican 
border must conform to the 
requirements specified in the FM 
Broadcast Agreement existing between 
the United States and the respective 
country. Since the present agreements 
do not acknowledge Class Bl, Class C2, 
and, in the case of Mexico, Class Cl 
stations, these classes of stations must 
meet the criteria of the Class B or Class 
C station classes. Thus, the new 
distance separation requirements are 
presented in three separate tables 
depending upon whether the allotments 
and assignments to be considered are 
located in the United States, Canada, or 
Mexico.

92. According to the definitions 
adopted at the 1979 World 
Administrative Radio Conference 
(WARC) of the International „ 
Telecommunications Union, the term 
’’allotment” rather than “assignment” 
more closely identifies the designation 
of a frequency or channel for use in a 
specific geographic area. Assignment is 
the authorization of a radio frequency 
channel for use by an entity under 
specific conditions. Thus, a channel may 
be allotted  to a community or place but 
assign ed  to a licensee. A plan of 
potential channel designations should 
be referred to as Table of Allotments.
The rules will be amended to denote the 
Table as the: Table of FM Allotments.

93. In view of the foregoing, f t ’ IS 
ORDERED, pursuant to the authority of 
sections 4(i), 303(f), (g) and (r) and 307(b) 
of the Communications Act of 1934, as 
amended, that the rules are amended as 
set forth in the attached Appendix C. 
effective on the date specified in a 
future public notice issued by the

Commission indicating that resources 
have been made available for 
implementing the new rules (see 
paragraphs 80 thru 83, supra ).

94. It is further ordered, That this 
proceeding is terminated. For further 
information on this matter contact 
Kathryn S. Hosford, Mass Media Bureau 
(202) 632-9660.
(Secs. 4, 303, 48 stat., as amended, 1066,1082; 
47 U.S.C. 154, 303)
Federal Communications Commission, 
William J. Tricarico,
Secretary.

Appendix A—Summary of 
Commenting Parties

Comments in response to the N otice 
were filed by a number of parties. 
Detailed comments on all aspects of the 
N otice were submitted by : American 
Broadcasting Companies, Inc. (“ABC”); 
Metromedia, Inc. (“Metromedia”); 
Association for Broadcast Engineering 
Standards, Inc. (“ABES”); National 
Telecommunications and Information 
Administration (“NTIA”); Multimedia, 
Inc. (“Multimedia”); Cox Broadcasting 
Corporation (“Cox”); National 
Broadcasting Company, Inc. (“NBC"); 
and National Association of 
Broadcasters ("NAB").

General indications of support were 
submitted by: the United Church of 
Christ (“UCC”); National Public Radio 
(“NPR”); several licensees of daytime- 
only AM stations and Class A FM 
stations; persons and groups interested 
in becoming licensees of FM broadcast 
stations ("new-entry candidates”); and 
an extensive showing was provided by 
Bob Zwick.

Comments opposed to the proposals 
contained in the N otice  were filed by: 
CBS, Inc. ("CBS”); National Radio 
Broadcasters Association (“NRBA”); 
Pennsylvania Association of 
Broadcasters (“PAB”); General Electric 
Broadcasting Company, Inc. (“GEBCQ”); 
Gill Cliff Radio Consultant (“Gill C liff’); 
several broadcast interest groups, 
network affiliates, and a number of 
existing FM station licensees.

Comments addressing specific 
concerns were submitted by : AGK 
Communications, Inc. (“AGK”); Capital 
City Broadcasting Company (“Capital”); 
Portorican American Broadcasting Co., 
Inc. (“Portorican”); Federal Aviation 
Administration (“FAA”); Aeronautical 
Radio, Inc. (“ARINC"); and Aircraft 
Owners and Pilot Association 
("AOPA”).

Reply comments were submitted by 
ABC, NTIA, ABES, NAB, PAB, Cox and 
Multimedia jointly (“Cox/Multimedia”); 
National Black Media Coalition
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(“NBMC”), Consumer Electronics Group 
of the Electronic Industry Association 
(“EIA”), Corporation for Public 
Broadcasting (“CPB”), several existing 
radio licensees, and new-entry 
candidates.

In response to re-opening the record, 
further comments were submitted by 
EIA, NAB, Cox/Multimedia, ABC, 
National Association of Black Owned 
Broadcasters (“NABOB”), Westinghouse 
Broadcasting and Cable, Inc. (“Group 
W”), and Fredrick W. Seibold, licensee 
of WITT(FM), Tuscola, Illinois (late- 
filed).

NAB was the only party to submit ex  
parte  comments on the general content 
of the studies following the 
Commission’s refusal to reopen the 
comment period again.

Appendix B—FCC Computer Studies
1. The Commission examined the 

proposals individually to determine the 
number of new assignments each would 
allow. The locations studied were 
selected from the Station Requirements 
List adopted by the Second Session of 
the Administrative Conference on AM 
Broadcasting in Region 2.38 For FM 
service evaluations, we selected 1,000 of 
the largest populated entries from the 
sequenced list and created a rotating 
sublist consisting of:

(a) 381 communities which have only 
a daytime AM station and are located 
greater than 10 miles from cities of at 
least 25,000 persons;

(b) 243 communities of at least 2,500 
persons which have no local radio 
assignment and are located greater than 
10 miles from cities of at least 25,000 
persons;

(c) 257 communities for which the 
National Black Media Coalition asserts 
the existence of a need for minority- 
owned stations (Black, Hispanic, Indian 
or Asian-American); and

(d) 119 communities in need of

38 A list of potential station requirements for 
various countries in the Western Hemisphere was 
submitted to the Region 2 conference held in 
November and December, 1981. (See List of 
Requirements Concerning Stations to be authorized 
between 1 January 1983 and 31 Decem ber 1987; 
Appendix to Document No. 19-E, 16 October 1981.) 
Each location on the list, consisting of 3,864 entries 
for the United States, represented an “instance of 
asserted need.” In other words, the entries indicated 
locations of potentially desirable aural services that 
are not now provided. The list identified nearly 
3,000 communities having no local aural services, 
containing daytime AM stations, or needing 
minority-owned or public radio stations. For 
purposes of evaluations, the Commission arranged 
the list in order of most pressing need. The list or its 
order, however, does not reflect any a priori 
preferences on the Commission’s part for one 
community over another.

noncommercial radio assignments that 
cannot be satisfied in the reserved 
portion of the FM band (88-92 MHz) as 
submitted by National Public Radio.

2. The Commission conducted three 
separate evaluations using the 1,000 
entries, at 923 different communities, 
contained on this sublist. The first 
evaluation consisted of studying the first 
200 entries and determining the number 
of allotments possible under each of the 
proposals contained in the N otice .39 The 
findings may be summarized as follows:

Table I

Number of Avail­
ability*

(per­
cent)

Options' New
stations

Loca­
tions

1. Existing rules, or status
QUO....................... ................. 57 15 7

2. Class A stations on 
Class B/C channels........... 231 82 41

3. Class B stations in Zone
II............... ............................. 231 82 41

4. Additional classes of sta­
tions....................................... 235 86 43

5. Uniform protected con­
tour (1 mV/m)..................... 332 110 55

6. Reclassification of exist­
ing stations.......................... 491 122 61

’ Figures in this column denote the percentage of loca­
tions for which at least one new outlet would be permitted 
(e.g., allotments are available to 15 of the 200, or 7%, of the 
study locations under the existing rules).

»The results reflect those additions possible as each 
option assumes the acceptance of the previous option. That 
is.

Option 2 varies from the present situation by allowing 
Class A stations to operate on Class B/C channels;

Option 3 permits Option 2 and assumes that Class B 
stations may operate in Zone II;

Option 4 permits Option 3 and assumes that Class B1, C2, 
and C1 stations are allowed;

Option 5 permits Option 4 and assumes the new minimum 
spacings are based on a uniform 1 mV/m protected contour;

Option 6 permits Option 5 and assumes reclassification of 
all stations according to. their existing facilities.

For example, the data indicates that 
Option 6, which includes reclassification 
of existing assignments, permits 159 
more allotments at 12 additional 
locations, or a 6% increase in 
availability, compared to Option 5.

3. Since spectrum efficiency is 
enhanced when stations have relatively 
large coverage areas, the class of station 
is an important consideration and each 
option noted the number of each class 
permitted:

39 The computer program initially found all 
potential FM channels w'hich could be added to 
each entry for the various proposals under 
consideration. It then integrated these choices into 
unified plans which could be added to the existing 
Table of Assignments. The program assigned one 
allotment per entry before “looping” to assign the 
second, third, etc. to each entry. Some communities, 
by virtue of being on several "needs" lists, actually 
enjoyed multiple allotments at the conclusion of the 
first loop. The program made no attempt to optimize 
the number of additions. No consideration of the 
tradeoff between a channel allotted to a community 
at the beginning of the list versus the channels 
available for communities appearing later in the list 
was performed.

Table II

Classes of stations
Options

A B1 B /  
C2 C1 C

1. Existing Rules, or
29 7 21

2. Class A stations on
209 7 21

3. Class B stations in
191 19 21

4. Additional classes of
stations.......................... 134 11 53 16 21

5. Uniform protected
contour (1 mV/m)........ 167 71 56 14 24

6. Reclassification of
existing stations............ 208 110 102 45 26

4. To determine if the initial 200 
entries studied were an acceptable 
sample size and representative of the 
entire country, a second evaluation was 
performed. All 1000 entries were 
analyzed for the “existing rules” (Option 
1) and the “additional classes of 
stations” (Option 4) alternative. This 
study found that the existing rules 
(Option 1) allow 497 new stations at 158 
locations (15%), while Option 4 allows 
1500 new stations at 546 locations (54%). 
The percentage increase for the 1000 
entry study compared to the 200 entry 
study may be determined by deleting 
from both studies the locations satisfied 
under the existing rules (i.e., those 
locations common to both options were 
removed from the examination 
samples). Thus, of the 842 locations 
under Option 4 where a new outlet 
could not be found under the existing 
rules, 388 or 46% could have at least one 
new station added. The initial 200 study 
examination, on the other hand, 
indicated that of the 185 locations where 
a new outlet could not be found under 
the existing rules, 71 or 38% could have 
at least one new station added if Option 
4 was selected. Thus, the 200 study 
examination appears conservative (38% 
versus 46%) and estimates based on 
these studies should be reliable for 
nation-wide judgments.

5. A final evaluation was performed to 
estimate the value of reclassification if 
the 1 mV/m contour proposal (Option 5) 
was excluded from consideration. A 
study of the 200 entries for this version 
(revised Option 6 permits Class A 
stations on B/C channels, three 
additional station classes, plus 
reclassification) indicated that a total oi 
425 new stations could be dispersed 
among 114 locations, or an availablility 
of 57%. Compared to the 43% availability 
expected by those modifications 
represented by Option 4, reclassification 
affords increased new opportunity for 
establishing additional FM stations even 
if Option 5 was dismissed.

6. In conclusion, the number of FM 
stations possible for the 200 entries
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studied considering the modifications 
b ein g  adopted can be summarized as 
follows:

Table ill

Number of

New
stations

Loca­
tions )

Avail­
ability
(per­
cent)

Existing rules, or status quo.. 
Modified rules:

If all stations increased

57 15 7

facilities............................
If no stations Increased

235 86 43

facilities............................ 425 114 57

BILLING CODE 6712-01-M
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Appendix C

PART 73—[AMENDED]

1. Section 73.202 is amended by 
revising the headnote, paragraph (a) and 
the heading title of paragraph (b) to read 
as follows:
§ 73.202 Table of Allotments.

(a) General. The-following Table of 
Allotments contains the channels (other 
than noncommercial educational 
Channels 201-220) designated for use in 
communities in the United States, its 
territories, and possessions. All listed 
channels are for Class B stations in 
Zones I and I-A and for Class C stations 
in Zone II unless otherwise specifically 
designated.

(1) Channels designated with an 
asterisk may only be used by 
noncommercial educational broadcast 
stations. Noncommercial educational 
FM allotments (Channels 201-220) 
available for use in various communities 
in Arizona, California, New Mexico, and 
Texas are listed in § 73.504. The rules 
governing the use of noncommercial 
educational channels in other 
communities are contained in § 73.501

(2) Each channel listed in the Table of 
Allotments reflects the class of station 
that is authorized, or has an application 
filed, to use it based on the minimum 
and maximum facility requirements for 
each class contained in § 73.211.

Note.—The provisions of this subparagraph 
[(a)(2)] become effective [3 years from the 
effective date of the Report and Order in BC 
Docket 80-90.].

(b) Table o f  FM Allotments. 
* * * * *

2. Section 73.203 is revised in its 
entirety to read as follows:

§ 73.203 Availability of channels.
Applications may be filed to construct 

FM broadcast stations only at the 
communities and on the channels 
contained in the Table of Allotments 
(§ 73.202(b)). Applications that fail to 
comply with this requirement, whether 
or not accompanied by a petition to 
amend the Table, will not be accepted 
for filing. However, applications 
specifying channels that accord with 
publicly announced FCC orders 
changing the Table of Allotments will be 
accepted for filing even though such 
applications are tendered before the 
effective dates of such channel changes.

3. Section 73.204 is added to read as 
follows:

§ 73.204 International agreements and 
other restrictions on use of channels.

See §§73.207, 73.220, and 73.1650.
4. Section 73.205 is amended by 

revising the introductory text to read as 
follows:

§ 73.205 Zones.
For the purpose of allotments and 

assignments, the United States is 
divided into three zones as follows; 
* * * * *

5. Section 73.206 is revised in its 
entirety to read as follows:

§ 73.206 Classes of stations and 
permissible channels.

(a) The following frequencies are 
reserved for use by Class A stations:

Frequency
(MHz) Channel No. Frequency

(MHz) Channel No.

92.1 221 100.1 261
92.7 224 100.9 265
93.5 228 101.7 269
94.3 232 102.3 272
95.3 237 103.1 276
95.9 240 103.9 280
96.7 244 104.9 285
97.7 249 105.5 288
98.3 252 106.3 292
99.3 257 107.1 296

(b) Stations designated as Class A, Bl, 
and B may be authorized in Zones I and 
I-A. Classes A, C2, Cl, and C may be 
authorized in Zone II. The facilities for 
each class of station are listed in
§ 73.211. The 20 channels listed in 
paragraph (a) of this Section may only 
be used by Class A stations but the 
other channels may be used by any 
class of station.

(c) The rules applicable to a particular 
station, including minimum and 
maximum facility requirements, are 
determined by its class. Class 
designation is based on the zone in 
which the station’s transmitter is 
located, or proposed to be located.

6. Section 73.207 is amended by 
revising paragraphs (a) and (b) to read 
as follows:

§ 73.207 Minimum distance separation 
between stations.

(a) FM allotments and assignments 
must be separated from other allotments 
and assignments on the same channel 
and five adjacent channels by certain 
minimum distances. If transmitter sites 
do not meet the minimum distances 
listed in paragraph (b) of this Section, 
the Commission will not accept petitions 
to amend the Table of Allotments, 
applications for new stations, or 
applications to change the channel or 
location of existing assignments. Class 
D (secondary) assignments, however, 
are subject only to the separation 
distances contained in subparagraph
(b)(3). (See sec. 73.512 for other rules 
governing the channel and location of 
Class D (secondary) assignments.)

(b) The distances listed below apply 
only to allotments and assignments 
operating on the same channel or one of

five critical channels adjacent to the 
desired channel. The five adjacent 
channels are the first (200 kHz removed 
from the main channel), the second (400 
kHz removed), the third (600 kHz 
removed), the fifty-third (10.6 MHz 
removed), and the fifty-fourth (10.8 M H z  
removed). The distances shown must be 
met regardless of which is the proposed 
station (i.e., distances shown from a 
new Class A station to an existing Class 
C station are also the distances between 
a new Class C station and an existing 
Class A station).

(1) Allotments and assignments in the 
United States must be separated from 
other domestic allotments and 
assignments by the following minimum 
distances.

Table A.—Minimum Distance Separation 
Requirements in Kilometers (Miles)

Relation Co
channel 200 kHz 400/600

kHz
10.6/
10.8
MHz

A to A ........ 105(65) 64(40) 27(17) 8(5)
A to B1...... 138(86) 89(55) 48(30) 8(5)
A to B ........ 163(101) 105(65) 69(43) 16(10)
A to C 2...... 163(101) 103(64) 55(34) 32(20)
A to C 1...... 196(122) 129(80) 74(46) 32(20)
A to C ........ 222(138) 169(105) 105(65) 32(20)
B1 to B1.... 175(109) 114(71) 50(31) 24(15)
B1 to B ...... 211(131) 145(90) 71(44) 24(15)
B1 to C2.... 200(124) 134(83) 56(35) 40(25)
Bl to C1.... 233(145) 161(100) 77(48) 40(25)
B1 to C ...... 259(161) 193(120) 97(60) 40(25)
B to B ........ 241(150) 169(105) 74(46) 24(15)
B to C 2...... 237(147) 164(102) 74(46) 40(25)
B to C 1...... 270(168) 195(121) 79(49) 40(25)
B to C ........ 274(170) 217(135) 105(65) 40(25)
C2 to C2.... 190(118) 130(81) 58(36) 48(30)
C2 to C1.... 224(139) 158(98) 77(49) 48(30)
C2 to C ...... 249(155) 188(117) 98(61) 48(30)
C1 to C l .... 245(152) 177(110) 82(51) 48(30)
C1 to C ...... 270(168) 209(130) 101(63) 48(30)
C to C ........ 290(180) 241(150) 105(65) 48(30)

(2)(i) Under the Canada-United States 
FM Broadcasting Agreement, domestic 
U.S. allotments and assignments that 
are located within 320 kilometers (199 
miles) of the common border must be 
separated from Canadian allotments 
and assignments by the following 
distances. Class B l and

Class C2 allotments and a s s ig n m e n ts  

must be considered Class B allotments 
and assignments when using this ta b le .

Table B.—-Minimum Distance Separation 
Requirements in Kilometers (Miles)

Relation Cochannel 200kHz 40CkHz 600kHz

A to A ........ 145(90) 80(50) 40(25) 32(20)
64(40)
97(60)

113(70)
72(45)
97(60)

113(70)
113(70)
121(75)

A to B ........ 217(135) 137(85) 72(45)
A to C 1...... 241(150) 161(100) 105(65)
A to C ........ 241(150) 193(120) 121(75)
B to B ....... 249(155) 169(105) 97(60)
B to C l ...... 274(170) 201(125) 121(75)
B to C ........ 274(170) 225(140) 137(85)
C1 to C1.... 306(190) 225(140) 145(90)
C1 to C ...... 306(190) 249(155) 169(105)
C to C ........ 306(190) 257(160) 169(105) 129(80)
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(ii) Under the Canada-United States 
FM Broadcasting Agreement, a short 
spacing of up to 8 kilometers (5miles) in 
the direction of a related station may be 
considered acceptable depending on the 
circumstances of each individual case.

(3) Under the Mexican-United States 
FM Broadcasting Agreement, U.S. 
allotments and assignments located 
within 320 kilometers (199 miles) of the 
common border must be separated from 
Mexican allotments and assignments by 
the following distances. Class B l and 
Class C2 allotments and assignments 
must be considered Class B and Class 
Cl allotments and assignments must be 
considered Class C when using this 
table.

Table  C.—Minimum Distance Separation 
Requirements in Kilometers (Miles)

Relation Cochannel 200kHz 400/
600kHz

10.6/
10.8MHz

A to A........ 105(65) 65(40) 25(15) 8(5)
A to B........ 175(110) 105(65) 65(40) 16(10)
A to C........ 210(130) 170(105) 105(65) 32(20)
A to D........ 95(60) 50(30) 25(15) 8(5)
8 to B........ 240(150) 170(105) 65(40) 25(15)
B to C........ 270(170) 215(135) 105(65) 40(25)
8 to D........ 170(105) 95(60) 65(40) 16(10)
C to C........ 290(180) 170(150) 105(65) 48(30)
C to D........ 200(125) 155(95) 105(65) 25(15)
0 to D........ 18(11) 10(6) 5(3) 3(2)

* * *

7. Section 73.208 is amended by 
revising paragraphs (a), (b)(2), and (c) to 
read as follows:

§ 73.208 Reference points and distance
computations.

(a)(l) The following reference points 
must be used to determine distance 
separation requirements when petitions 
to amend the Table of Allotments 
(§ 73.202(b)) are considered:
First, transmitter sites if authorized; 
Second, reference coordinates 

designated by the FCC;
Third, coordinates listed in the United 

States Department of Interior 
publication entitled Index to the 
National Atlas o f the United States o f 
America; or

Fast, coordinates of the main post office. 
Uhe community’s reference points for 
which the petition is submitted will 
normally be the coordinates listed in the 
above publication.)

(2) When the distance between 
communities is calculated using 
community reference points and it does 
not meet the minimum separation 
requirements of § 73.207, the channel 
may still be allotted if a transmitter site 
ls available that would meet the

minimum separation requirements and 
still permit the proposed station to meet 
the minimum field strength requirements 
of § 73.315. A showing indicating the 
availability of a suitable site should be 
sumitted with the petition. In cases 
where a station is not authorized in a 
community or communities and the 
proposed channel cannot meet the 
separation requirement a showing 
should also be made indicating 
adequate distance between suitable 
transmitter sites for all communities.

(b) * * *
* * * * *

(2) The coordinates of the other 
community as listed in the publication 
listed in paragraph (a) of this section; or, 
if not contained therein, 
* * * * *

(c) The distance between reference 
points is considered to be the length of 
the hypotenuse of a right triangle, one 
side of which is the difference in latitude 
of the reference points and the other 
side the difference in longitude of the 
two reference points. Distances must be 
computed by the method given in this 
paragraph. (This method may be used to 
accurately determine distances up to 350 
kilometers (217 miles)). For these 
distances, this method will normally be 
more accurate than calculations using 
spherical trigonometry that do not 
correct for the spheroidal shape of the 
earth. Its accuracy deteriorates rapidly, 
however, for distances beyond 475 
kilometers (295) and it should not be 
used in those cases.

(1) Convert the latitudes and 
longitudes to degrees and decimal parts 
of a degree in accordance with Table I 
of § 73.698.

(2) Determine the middle latitude of 
the two reference points to the nearest 
second of latitude (average the latitudes 
of the two points).
LATm= (LAT i+ LAT*)/2

(3) Determine the number of 
kilometers per degree of latitude 
difference for the appropriate middle 
latitude.
LATk= 111.108-.566 cos(2 LATm)

(4) Determine the number of 
kilometers per degree of longitude 
difference for the appropriate middle 
latitude.
LONGk=111.391 cos(LATm) — .095 cos(3 L A T j

(5) Determine the north-south distance 
in kilometers.
LAT=LATk (LAT,—LATa)

(6) Determine the east-west distance 
in kilometers.

LONG= LONGk (LONG, -  LONG,)

(7) Determine the distance between 
the reference points by the square root 
of the sum of the squares of the distance 
obtained.
DIST= (LATlK+L0NG2) Vi. 
where:
LAT, and LONG , = coordinates of one 

location in decimal degrees,
LATa and LONG x= coordinates of second 

location in decimal degrees,
LATm=middle latitude between points, 
LATk=kilometers per degree of latitude 

difference
LONGk=kilometers per degree of longitude 

difference,
LAT= north-south distance in kilometers, 
LONG = east-west distance in kilometers, and 
DIST= distance between two reference 

points in kilometers.

In computing the above, sufficient 
decimal figures must be used to 
determine the distance to the nearest 
kilometer.

8. Section 73.209 is amendd by 
revising paragraphs (b) and (c) to read 
as follows:

§ 73.209 Protection from interference.
* * * * *

(b) The nature and extent of the 
protection from interference accorded 
FM broadcast stations operating on 
Channels 221-300 is limited solely to the 
protection that results from the distance 
separation requirements and the rules 
governing maximum power and antenna 
heights. These rules are specified in this 
Subpart.

(c) When the FCC determines that 
grant of an application would serve the 
the public interest, convenience, and 
necessity, an antenna location may be 
specified in a designated antenna farm 
area that results in separations less than 
those specified in this Subpart. All FM 
allotments and assignments must be 
afforded protection from interference 
equivalent to the protection afforded 
under the minimum separations 
specified in this Subpart.

9. Section 73.211 is revised in its 
entirety to read as follows:

§ 73.211 Power and antenna height 
requirements.

(a) Minimum requirements. (1) Except 
as provided in paragraph (b)(2) of this 
Section, the minimum effective radiated 
power for:
Class A stations must equal 0.1 kW ( — 10 

dBk);
Class B l stations must exceed 3 kW (4.8 dBk); 
Class B stations must exceed 25 kW (14 dBk); 
Class C2 stations must exceed 3 kW (4.8 

dBk);



29506 Federal Register / Vol. 48, No. 124 / Monday, June 27, 1983 / Rules and Regulations

Class Cl stations must exceed 50 kW (17 
dBk); and

Class C stations must equal 100 kW (20 dBk).

(2) Class C stations must have a 
minimum antenna height above average 
terrain of at least 300 meters (984 feet). 
No minimum antenna height above 
average terrain is specified for Classes 
A, Bl, B, C2, or Cl stations.

(b) Maximum p ow er  an d  antenna 
height. (1) The maximum effective 
radiated power in any direction and 
maximum antenna height above average 
terrain (HAAT) for the various classes 
of stations are listed below:

Class Maximum power
Maximum 
antenna 
HAAT in 

meters (feet)

A....................................... 3 kW (4.8 dBk) 100 (328)
81..................................... 25 kW (14.0 dBk) 100 (328)
B................... ................... 50 <fcW (17.0 dBk) 150 (492)
C 2 .................................... 50 kW (17.0 dBk) 150 (492)
C 1 .................................... 100 kW (20.0 dBk) 300 (984)
c............................ 100 kW (20.0 dBk) 600 (1968)

(2) Antenna heights may exceed that 
specified in this paragraph if the 
effective radiated power is reduced so 
that the distance to the 1 mV/m (60dBu) 
contour extends no farther than it would 
if the station were operating with the 
maximum power and antenna HAAT for 
its particular class of station. The 
location of the 1 mV/m (60 dBu) contour 
is determined using Figure 1 of § 73.333. 
The antenna HAAT is determined using 
the procedure contained in §73.313. 
When antenna HAAT is less than 30 
meters (100 feet), an antenna HAAT of 
30 meter (100 feet) must be assumed to 
determine equivalence. When a station’s 
effective radiated power must be 
reduced below the normal minimum for 
its class (specified in paragraph (a)(1) of 
this Section) the value determined will 
be the minimum for the particular 
station involved.

(3) For Class B stations in Puerto Rico 
and the Virgin Islands, a maximum 
antenna HAAT of 600 meters (1968 feet) 
with an effective radiated power of 25 
kW will be allowed. For antenna heights 
above 600 meters (1968 feet), the power 
must be reduced so that the stations 1 
mV/m contour (located pursuant to 
Figure 1 of § 73.333) will extend no 
farther from the station’s transmitter 
than with the maximum facilities 
allowed. For powers above 25 kW (up to 
50 kW), no antenna height will be 
authorized that results in greater 
coverage by the 1 mV/m contour than 
can be obtained with the maximum 
facilities.

(c) Existing stations. Stations 
authorized prior to [the effective date of 
the Report and Order in BC Docket 80- 
90] that do not conform to the 
requirements of this Section, may 
continue to operate as authorized. 
Stations operating with facilities in 
excess of those specified in paragraph 
(b) of this Section may not increase their 
effective radiated powers or extend 
their 1 mV/m field strength contour 
beyond the location permitted by their 
present authorizations. The provisions 
of this Section will not apply to 
applications to increase facilities for 
those stations operating with less than 
the minimum power specified in 
paragraph (a) of this Section.

10. Section 73.212 is amended by 
revising paragraph (b) to read as 
follows:

(e) The powers listed in the table are 
the maximums the FCC will authorize. 
Antenna heights may exceed those 
specified in the table if the effective 
radiated power is reduced so that the 1 
mV/m contour extends no further than it 
would with the maximum power and 
antenna height. The antenna height 
value to be used is that above average 
terrain and not that in any particular 
direction. When antenna heights are less 
than 30 meters (100 feet), a value of 30 
meters (100 feet) must be assumed for 
the purposes of this paragraph.

( £ ) * * *

§73.212 Administrative changes !ti 
authorizations.
* * * * *

(b) Antenna heights above average 
terrain will be rounded out to the 
nearest meter.

11. Section 73.213 is amended by 
revising paragraphs (a), (e), and 
paragraphs (f)(2) (ii) and (iii) to read as 
follows:

§ 73.213 Stations and spacings below the 
minimum separations.

(a) Stations authorized prior to 
November 16,1964, at locations that do 
not meet the minimum distances 
specified in §73.207 may apply for 
changes in facilities if the requested 
facilities conform to those listed in the 
following table:

(2) * * *
(i) * * *
(ii) When a station does not meet the 

minimum separations to co-channel or 
first adjacent channel stations, it may 
apply for up to the maximum listed 
facilities for the separations that would 
exist at the new transmitter site. (See 
paragraph (F)(2)(iii) of this section 
subdivision (iii) for further restrictions 
on very short-spaced stations).

(iii) The provisions of this 
subparagraph apply where the resulting 
separation after the move would be less 
than: co-channel, 64 kilometers Class A 
to Class A, 121 kilometers Class B to

Facilities To Be Authorized for Short-Spaced FM Stations

Class Of 
station

Separation in kilometers Facilities authorized

Cochannel First adjacent Power
(kW)

Antenna height 
(meters)

72 -105 ............... ................. ................ ........ 3 100
64-71.......................... ..................... ...... ........ 2 100.

1 100.
A to B ........ 80-105.............................................................. 3 100 Class A

50 150 Class B
64-79......................... ...................................... 3 100 Class A

20 150 Class B
A to B ...... 3 100 Class A.

10 150 Class 8
A to C ........ 129-169............................................................ 3 100 Class A

100 600 Class C
A to C ..... 97-128.............................................................. 3 100 Class A.

50 600 Class C
3 100 Class A

100 600 Class c
B to B ........ 201-241.......................... ................................. 129-169............................................................ 50 150.
B to B ........ 161-200....... .................................................. 105-128............................................................ 20 150.

121-160 ................... .......... .................... 80-104.............................................................. 10 150.
B to B ....... 5 150.

225-274 .. 177-217............................................................ 50 150 Class B
100 600 Class C

B to C........ 177-224.......... ................................ ................. 137-176..... ...................................................... 20 150 Class 6
50 600 Class C.

B to C .... 145-176................ ........................................... 97-136.............. ............................................... 10 150 Class B
20 600 Class C

B to C...... 5 150 Class B
10 600 Class C

C tn C . . . 241-290 201-241............................................................ 100 600
O tn C ........ 193-240................. .......................................... 153-200............................................................ 50 600
C tn C 161-192 . 121-152............................................................ 20 600
C tn C ....... 10 600

—
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Class B, 145 kilometers Class B to C or 
vice versa, or 161 kilometers Class C to 
Class C; first adjacent channel 64 
kilometers Class A to Class B or vice 
versa, 80 kilometers Class B to Class B,
97 kilometers Class A or B to Class C, or 
vice versa, and 121 kilometers Class C 
to Class C. Stations so situated may 
apply to move and use either their 
present facilities or no more than those 
specified for their distance brackets in 
paragraph (a] of this Section, if the move 
would not decrease the short distance 
by more than 5 kilometers. If the move 
would decrease the short distance a 
greater amount, a station will be 
permitted no more than the facilities 
that would give it, in the critical 
direction, a 1 mV/m contour located no 
further out than that which would result 
from using the former location and the 
maximum facilities specified for the 
distance bracket.

Note.—For the purposes of the above 
Section, Classes Bl and C2 will be 
considered Class B and Class Cl will be 
considered Class C until further notice.

§73.220 [Amended]
12. Section 73.220 is amended in 

paragraph (a), the phrase “500 feet" is 
revised to read “150 meters (492 feet)."

§73.240 [Amended]
13. Section 73.240 is amended in 

paragraph (a)(2), the phrase “100 miles” 
is revised to read “160 kilometers (100
miles)."

14. Section 73.310 is amended by 
revising the headnote and the first two 
definitions in paragraph (a) to read as
follows:

§73.310 FM technical definitions.
(a) Antenna height abov e average  

terrain (HAA T). HAAT is calculated by: 
determining the average of the antenna 
heights above the terrain from 3 to 16 
kilometers (2 to 10 miles) from the 
antenna for the eight directions evenly 
spaced fo r each 45° of azimuth starting 
with True North (a different antenna 
height w ill be determined in each 
irection from the antenna): and 

computing the average of these separate 
eights. In some cases less than eight 
Sections may be used. (See 

«73.313(d).) Where circular or elliptical 
Po ariza tio n  is used, the antenna height 
a ove a v e ra g e  terrain must be based 
UP°n tfie h e ig h t of the radiation of the 
a‘uenna that transmits the horizontal 
Proponent of radiation.

ntenna pow er gain. The square of 
e ratio of the root-mean-square (RMS) 

i f  sPace field strength produced at 1 
i ometer in the horizontal plane in 

: 1 1Vods per meter for 1 kW antenna 
Put Power to 221.4 mV/m. This ratio is

expressed in decibels (dB). If specified 
for a particular direction, antenna power 
gain is based on that field strength in the 
direction only.
* * * * *

15. Section 73.313 is amended by 
adding introductory text to paragraph
(c) and revising paragraphs (c)(1), (d),
(e), (f), (g), and (h) to read as follows:

§73.313 Prediction of coverage.
* * * * *

(c) In predicting the distance to the 
field strength contours, the F(50,50) field 
strength chart, Figure 1 of § 73.333 must 
be used. The 50% field strength is 
defined as that value exceeded for 50% 
of the time.

(1) The F(50,50) chart gives the 
estimated 50% field strengths exceeded 
at 50% of the locations in dB above 1 
uV/m. The chart is based on an effective 
power radiated from a half-wave dipole 
antenna in free space, that produces an 
unattenuated field strength at 1 
kilometer of about 107 dB above 1 uV/m 
(221.4 mV/m).
* * *  * *

(d) The antenna height to be used with 
this chart is the height of the radiation 
center of the antenna above the average 
terrain along the radial in question. In 
determing the average elevation of the 
terrain, the elevations between 3 and 16 
kilometers from the antenna site are 
used.

(1) Profile graphs must be drawn for 
eight radials beginning at the antenna 
site and extending 16 kilometers 
therefrom. The radials should be drawn 
for each 45° of azimuth starting with 
True North. At least on radial must 
include the principal community to be 
served even though it may be more than 
16 kilometers from the antenna site. 
However, in the event none of the 
evenly spaced radials include the 
principal community to be served, and 
one or more such radials are drawn in 
addition, these radials must not be used 
in computing the antenna height above 
average terrain.

(2) Where the 3 to 16 kilometers 
portion of a radial extends in whole or 
in part over a large body of water or 
extends over foreign territory but the 50 
uV/m contour encompasses land area 
within the United States beyond the 16 
kilometers portion of the radial, the 
entire 3 to 16 kilometers portion of the 
radial must be included in the 
computation of antenna height above 
average terrain. However, where the 50 
uV/m contour does not so encompass 
United States land area and (i) the 
entire 3 to 16 kilometers portion of the 
radial extends over large bodies of 
water or foreign territory, such radial

must be completely omitted from the 
computation of antenna height above 
average terrain, and (ii) where a part of 
the 3 to 16 kilometers portion of a radial 
extends over large bodies of water or 
foreign territory, only that part of the 
radial extending from the 3 kilometers 
sector to the outermost portion of land 
area within the United States covered 
by the radial must be used in the 
computation of antenna height above 
average terrain.

(3) The profile graph for each radial 
should be plotted by contour intervals of 
from 12 to 30 meters and, where the data 
permits, at least 50 points of elevation 
(generally uniformly spaced) should be 
used for each radial. In instances of very 
rugged terrain where the use of contour 
intervals of 30 meters would result in 
several points in a short distance, 60 or 
120 meter contour intervals may be used 
for such distances. On the other hand, 
where the terrain is uniform or gently 
sloping the smallest contour interval 
indicated on the topographic map should 
be used, although only relatively few 
points may be available. The profile 
graph should indicate the topography 
accurately for each radial, and the 
graphs should be plotted with the 
distance in kilometers as the abscissa 
and the elevation in meters above mean 
sea level as the ordinate. The profile 
graphs should indicate the source of the 
topographical data used. The graph 
should also show the elevation of the 
center of the radiating system. The 
graph may be plotted either on 
rectangular coordinate paper or on 
special paper that shows the curvature 
of the earth. It is not necessary to take 
the curvature of the earth into 
consideration in this procedure as this 
factor is taken care of in the charts 
showing signal strengths. The average 
elevation of the 13 kilometer distance 
between 3 and 16 kilometers from the 
antenna site should then be determined 
from the profile graph for each radial. 
This may be obtained by averaging a 
large number of equally spaced points, 
by using a planimeter, or by obtaining 
the median elevation (that exceeded for 
50% of the distance) in sectors and 
averaging those values.

(4) Examples of HAAT calculations:
(i) The heights above average terrain 

on the eight radials are as follows:

* Meters

0’ ..................................................................
45"...........................................
90"........................................
135"....................................................
180"..............................................
225”.......................................................
270"..................................................
315"........................................................ 85
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The antenna height above terrain 
(defined in § 73.310(a)) is computed as 
follows:
(120+255 +  185 +  90—10—85 + 4 0 + 85)/8 =  85 

meters.

(ii) Same as (i), except the 0° radial is 
entirely over sea water. The antenna 
height above average terrain is 
computed as follows (note that the 
divisor is 7 not 8):
(255 +  185 +  90 —10 —8 5 + 4 0 + 85)/7 =  80 

meters.

(iii) Same as (i), except that only the 
first 10 kilometers of the 90° radial are in 
the United States; beyond 10 kilometers 
the 90° radial is in a foreign country. The 
height above average terrain of the 3 to 
10 kilometer portion of the 90° radial is 
105 meters. The antenna height above 
average terrain is computed as follows 
(note that the'divisor is 8 not 7.5):
(120 +  255 +  105 +  90 —10 —85+ 4 0 + 85)/8 =  75 

meters.
(e) In cases where the terrain in one or 

more directions from the antenna site 
departs widely from the average 
elevation of the 3 to 16 kilometer sector, 
the prediction method may indicate 
contour distances that are different from 
what may be expected in practice. For 
example, a mountain ridge may indicate 
the practical limit of service although 
the prediction method may indicate 
otherwise. In such cases, the prediction 
method should be followed, but a 
supplemental showing may be made 
concerning the contour distances as 
determined by other means. Such 
supplemental showings should describe 
the procedure used and should include 
sample calculations. Maps of predicted 
coverage should include both the 
coverage as predicted by the regular 
method and as predicted by a 
supplemental method. When 
measurements of area are required, 
these should include the area obtained 
by the regular prediction method and 
the area obtained by the supplemental 
method. In directions where the terrain 
is such that antenna heights less than 30 
meters for the 3 to 16 kilometer sector 
are obtained, an assumed height of 30 
meters must be used for the prediction 
of coverage. However, where the actual 
contour distances are critical factors, a 
supplemental showing of expected 
coverage must be included together with 
a description of the method used in 
predicting such coverage. In special 
cases, the FCC may require additional 
information as to terrain and coverage.

(f) The effect of terrain roughness on 
the predicted field strength of a signal at 
points distant from an FM transmitting 
antenna is assumed to depend on the 
magnitude of a terrain roughness factor
(h) which, for a specific propagation 
path, is determined by the

characteristics of a segment of the 
terrain profile for that path 40 kilometers 
in length located between 10 and 50 
kilometers from the antenna. The terrain 
roughness factor has a value equal to 
the distance, in meters, between 
elevations exceeded by all points on the 
profile for 10% and 90% respectively, of 
the length of the profile segment. (See 
| 73.333, Figure 4.)

(g) If the lowest field strength value of 
interest is initially predicted to occur 
over a particular propagation path at a 
distance that is less than 50 kilometers 
from the antenna, the terrain profile 
segment used in the determination of 
terrain roughness factor over that path 
must be that included between points 10 
kilometers from the transmitter and such 
lesser distances. No terrain roughness 
correction need be applied when all 
field strength values of interest are 
predicted to occur 10 kilometers or less 
from the transmitting antenna.

(h) Profile segments prepared for 
terrain roughness factor determinations 
are to be plotted in rectangular 
coordinates, with no less than 50 points 
evenly spaced within the segment using 
data obtained from topographic maps 
with contour intervals of approximately 
15 meters (50 feet) or less if available. 
* * * * *

16. Section 73.314 is amended by 
revising paragraphs (b)(l)(ii), (b)(2) 
introductory text, and paragraphs
(b)(2)(h), (b)(2)(v), (b)(2)(vii), (b)(2)(viii). 
and (c)(2) to read as follows:

§ 73.314 Field strength measurements. 
* * * * *

(b) * * *
(1 ) * * * .
(i) * * *
(ii) Each radial is marked, at a point 

exactly 16 kilometers from the 
transmitter and, at greater distances, at 
successive 3 kilometer intervals. Where 
measurements are to be conducted over 
extremely rugged terrain, shorter 
intervals may be used, but all such 
intervals must be of equal length. 
Accessible roads intersecting each 
radial as nearly as possible at each 3 
kilometer marker are selected. These 
intersections are the points on the radial 
at which measurements are to be made, 
and are referred to subsequently as 
measuring locations. The elevation of 
each measuring location should 
approach the elevation at the 
corresponding 3 kilometer marker as 
nearly as possible.

(2) M easurem ent procedu re . All 
measurements must be made utilizing a 
receiving antenna designed for reception 
of the horizontally polarized signal 
component, elevated 9 meters above the 
roadbed. At each measuring location, 
the following procedure must be used:

(i) w  *
(ii) The antenna is elevated to a height 

of 9 meters.
* * * * *

(v) A mobile run of at least 30 meters 
is made, that is centered on the 
intersection of the radial and the road, 
and the measured field strength is 
continuously recorded on a chart 
recorder over the length of the run. 
* * * * *

(vii) If, during the test conducted as 
described in paragraph (b)(2)(iii) of this 
section, the strongest signal is found to 
come from a direction other than from 
the transmitter, after the mobile run 
prescribed in subparagraph (b)(2)(v) of 
this section is concluded, additional 
measurements must be made in a 
"cluster” of at least five fixed points. At 
each such point, the field strengths with 
the antenna oriented toward the 
transmitter, and with the antenna 
oriented so as to receive the strongest 
field, are measured and recorded. 
Generally, all points should be w ith in  60 
meters of the center point of the mobile 
ran.

(viii) If overhead obstacles p re c lu d e  a 
mobile run of at least 30 meters, a 
"cluster” of five spot measurements may 
be made in lieu of this run. The firs t  
measurement in the cluster is id en tified . 
Generally, the locations for other 
measurements must be within 60 m eters 
of the location of the first. 
* * * * *

(c) * * *
* * * * *

(2) M easurem ent procedure. All 
measurements must be made using a 
receiving antenna designed for reception 
of the horizontally polarized signal 
component, elevated 9 meters above 
ground level.
* * * * *

17. Section 73.316 is amended by 
revising the headnote and paragraph (e) 
to read as follows:
§ 73.316 FM antenna systems. 
* * * * *

(e) Applications proposing the use of 
FM transmitting antennas in the 
immediate vicinity [i.e. 60 meters or 
less) of other FM or TV broadcast 
antennas must include a showing as to 
the expected effect, if any, of such 
approximate operation.
* * * * *

18. Section 73.333 is amended by 
revising the introductory text, Figures 1 
and la , and removing Figure 3 as 
follows:
§ 73.333 Engineering charts.

This Section consists of the following 
Figures 1, la , and slider 4, and 5 (Figure 
3 removed).
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* * * * *
19. Section 73.504 is amended by 

revising the introductory text of 
paragraph (c) to read as follows:

§ 73.504 Channel assignments under the 
U.S.A.-Mexico FM Broadcast Agreement.
* * * * *

(c) The minimum distance separations 
given in § 73.207 apply to the following: 
* * * * *

20. Section 73.506 is amended by 
revising the headnote and paragraphs
(a)(3) and (b), and by adding new 
paragraph (c) to read as follows:

§ 73.506 Classes of Noncommercial 
Educational FM stations and channels.

(a ) * * *

* * * * *
(3) Noncommercial educational 

stations with more than 0.01 kW 
transmitter power output are classified 
Class A, Bl, B, C2, Cl, or C, depending 
on the effective radiated power, antenna 
height above terrain, and the zone in 
which the station’s transmitter is 
located, on the same basis as provided 
for in §§ 73.205, 73.206, and 73.211 for 
stations on the non-reserved FM 
channels.

(b) Any noncommercial educational 
station except Class D may be assigned 
to any of the channels listed in § 73.501. 
Class D noncommercial educational FM 
stations applied for or authorized prior 
to June 1,1980, may continue to operate 
on their authorized channels subject to 
the provisions of § 73.512.

21. Section 73.507 is amended by 
revising paragraph (c) and note to read 
as follows:

§ 73.507 Minimum distance separation 
between stations.
* * * * *

(c) (1) Stations separated in frequency 
by 10.6 or 10.8 MHz (53 or 54 channels) 
bom allotments or assignments on non- 
reserved channels will not be authorized 
onless they conform to the following 
separation table:"

Required
spacing

Kilo­
meters (Miles)

Class of stations: 
A to A.... 8

16
24
32
40
48

(5)
(10)
(15)
(20)
(25)
(30)

B to A....
B to B..........................
C to A .......
C to B ..... ............................................
C to C ... ..........................................

n^n̂ er the United States-Mexican 
Broadcasting Agreement, for 

s ations and assignments differing in

frequency by 10.6 to 10.8 MHz (53 or 54 
channels), the following separations 
apply to U.S. noncommercial 
educational FM allotments and 
assignments and Mexican allotments or 
assignments in the border area.

i
Required
spacing

Kilo­
meters (Miles)

Class of stations:
C to D ....................................................... 24 (15)
B to D ....................................................... 16 (10)
C to D ...................... ............................. 8 (5)
D to D ....................................................... 3 (2)

Note.—For purposes of this Section, 
Classes B l and C2 will be considered Class 
B, and Class Cl will be considered Class C 
until further notice.

22. Section 7*3.509 is amended by 
revising paragraph (e) to read as 
follows:

§ 73.509 Protection from interference.
* * * * *

(e) No application for FM Channel 200 
will be accepted if the requested facility 
would cause interference to Channel 6 
operations, including TV translators on 
this channel. Such objectionable 
interference will be considered to exist 
whenever the 15 dBu contour of the 
proposal, based on the F(50,10) curves in 
§ 73.333 Figure la , would overlap the 40 
dBu contour of the television station, 
based on the F(50,50) curves in § 73.333 
Figure 1.

23. Section 73.511 is amended by 
revising paragraph (b) to read as 
follows:

§ 73.511 Power and antenna height 
requirements.
* * * * *

(b) On Channels 218, 219, and 220 
specified in § 73.501, no educational 
station will be authorized with effective 
radiated power greater than that 
specified in § 73.211(b)(1) for the 
respective class of station, and the 
maximum effective radiated power 
permissible shall also be subject to the 
provisions of § 73.211(b)(2).

23. Section 73.3573 is amended by 
revising paragraphs (a)(1) and (c) as 
follows:

§ 73.3573 Processing FM broadcast and 
FM translator station applications.

(a) * * *
(1) In the first group are applications 

for new stations or for major changes in 
the facilities of authorized stations. A 
major change for FM stations authorized 
under this Part is any change in 
frequency, station location, or class of

station; or, any antenna location which 
would result in a change of 50% or more 
in the area within the station’s predicted 
1 mV/m field strength contour. (A 
change in area is defined as the sum of 
the area gained and the area lost as a 
percentage of the original area.) For FM 
translator stations authorized under Part 
74, it is any change in frequency (output 
channel), primary stations, or authorized 
principal community or area. However, 
the FCC may, within 15 days after the 
acceptance for filing of any other 
application for modification of facilities, 
advise the applicant that such 
application is considered to be one for a 
major change and therefore is subject to 
the provisions of §§ 73.3580 and 1.1111 
pertaining to major changes. 
* * * * *

(c) If, upon examination, the FCC 
finds that the public interest, 
convenience and necessity will be 
served by the granting of an application 
for FM broadcast facilities, the same 
will be granted. If the FCC is unable to 
make such a finding and it appears that 
a hearing may be required, the 
procedure given in § 73.3593 will be 
followed.
* * * ★  *

Dissenting Statement of FCC Commissioner 
James H. Quello

In Re: FM Drop-Ins—Docket No. 80-90
I don’t believe the engineering record or the 

hypothetical need developed in Docket 80-90 
justifies the proposed widescale increase in 
FM allotments.

This action would cause degraded service, 
turmoil and interference for millions of 
existing listeners, contention and litigation 
among applicants and further administrative 
burdens on a Mass Media Bureau already 
overburdened with a huge backlog of AM-FM 
and low power TV applications.

I believe a wiser, more reasoned approach 
would be to present new FM allotments on a 
case-by-case basis through waiver requests. 
This would provide an opportunity to 
actually test the extent of interference and 
overall public acceptance before risking an 
untested, strongly contested, widescale 
increase and reallotment.

I lend considerable weight to the expert 
engineering study by A.D. Ring which 
indicates a net loss in service would result in 
the Commission’s proposals. I agree with the 
logic in the study that any increase in FM 
availability would cause a significant 
detriment to present listening. Also, I believe 
it is a rule of physics, not of this Commission, 
that a new station causes interference far 
beyond the boundaries of new service.

I’m concerned that the value of a strong 
secondary service now enjoyed by millions ot 
listeners is allotted a much lower priority 
than the undocumented need for a new, 
frequently substandard, FM service. I also 
believe FM stereo should be treated as a 
significant state of the art improvement in
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basic service, rather than as a mere 
expendable ancillary enhancement.

To the extent that the Commission has 
relied upon the “need” for vastly increased 
FM allotments, I believe it has been misled. I 
have seen nothing in the record which 
documents this alleged need beyond some 
“wish lists” prepared on a hypothetical basis 
and largely for purposes other than this 
Rulemaking.

The only rational public interest reason for 
embarking upon this massive change in the 
Table of Allotments is to provide for better, 
more diversified FM radio service to the 
American people. The fact is, however, this 
revised scheme of allocation will merely 
provide different service in many instances 
and reduced or deleted service in others. As 
suggested before, it is axiomatic that for each 
new service introduced, interference to 
existing service is also introduced. For some 
listeners, their present stereo service will 
become monaural. For others, their present 
monaural service will become further 
degraded or disappear.

I’m afraid this Commission has taken an 
important policy decision without a full 
understanding of who wins and who loses. In 
fact, we persisted in keeping our technical 
analysis secret, including the assumptions 
that were a part of that analysis, for reasons 
that remain unclear to me. Since the technical 
analysis is fundamental to this decision, it 
should have been made available to 
interested parties as early as possible to 
permit careful review and comment. 
Unfortunately, the Commission has a 
penchant for withholding technical analysis 
from the public in important policy 
proceedings. (Viz: UHF Television Noise 
Figure, AM Stereo.) The public is ill served, in 
my view, when our decisions are based upon 
technical studies which are not made 
available for comment in a timely manner. If 
the technical material upon which we rely is 
flawed or unworthy of public scrutiny, the 
Commission is disserving itself as well as the 
public. There is nothing inherently secret 
about the analysis of known engineering 
facts regarding technical matters.

In summary, I dissent because (1) the need 
has not been adequately established: (2) 
interested parties did not have the 
opportunity to review and comment upon 
FCC technical analyses: (3) the resulting 
interference and disruption would be a 
disservice to the listening public; and (4) a 
wiser case-by-case option would provide a 
valuable opportunity to test interference and 
public acceptance.

Separate Statement of Commissioner Henry 
M. Rivera
RE: M odification o f FM Technical Rules to 

Increase the Availability o f Broadcast 
Stations—BC Docket 80-90.

By this decision, the Commission has 
dramatically increased the potential for local 
FM radio service to the American public and 
the enhanced competition and diversity that 
increased service implies. The Commission’s 
staff forecasts that many major cities, where 
additional outlets were previously foreclosed, 
will now be eligible for additional stations as 
a consequence of today's rule changes. Many 
communities in remote locations will now

qualify for their first local service as well. All 
told, the Mass Media Bureau estimates that 
this decision will make it possible to satisfy 
as much as 57 percent of the expressed 
demand for additional FM radio stations; 
under the old allocation structure, just seven 
percent of this demand could have been 
accommodated. More specifically, of the 1000 
communities studied, additional stations can 
now be assigned to approximately 49 percent 
which have daytime-only AM service and 31 
percent of those which have no local service. 
This action will also serve the interests of 40 
percent of the communities said to need 
additional minority-owned stations, as well 
as the interests of 26 percent of the locations 
desiring additional public radio stations.

The public interest benefits of our decision 
are clear and substantial. Still, because the 
paramount objective of this proceeding has 
been to secure additional service, it was 
imperative for the Commission to ensure that 
the proposed technical changes to allow 
additional FM stations would not 
significantly degrade the FM service overall. 
With one exception (the uniform protected 
contour proposal), the Commission has 
concluded that the addition of new FM 
stations will not detract materially from the 
technical integrity of existing FM service, and 
I believe our determinations in this regard are 
both responsible and consistent with sound 
engineering principles.

The Commission has decided that, rather 
than entertaining random requests for the 
new channels made possible by these rule 
changes, most of these new channels should 
be allotted in one omnibus proceeding. Our 
decision to amend the FM Table of 
Allotments accordingly is especially wise.
The licensing of additional FM stations will 
now proceed in a smooth and orderly 
fashion, which will minimize potential delays 
and maximize the expeditious delivery of 
new FM service consistent with FCC 
resources.

While I would have preferred more 
expeditious consideration of these proposals, 
I am delighted that we have finally and 
affirmatively acted upon them. And, although 
I wish resource limitations did not require 
postponing the effective date of our action 
until fiscal Year 1984, we will still be moving 
forward during the intervening four months 
with preparation of the rulemaking that is 
required for the public to apply for stations 
under the newly adopted technical rules.

In sum, this Report and Order marks a 
renewed Commission commitment to the 
principles of diversity and competition— 
principles which must be the basis for the 
integrity and credibility of our ongoing 
broadcast deregulatory efforts. The public 
interest is well-served by this decision in and 
of itself, and I am especially pleased to see 
this long-awaited action taken at last.

[FR Doc. 83-16482 Filed 6-24-83; 8:45 am]
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47 CFR Part 90

(Docket No. 20846; FCC 83-174]

Private Land Mobile Radio Services; 
Policies and Regulations To Govern 
the Interconnection of Private Land 
Mobile Radio Systems With the Public 
Switched Telephone Network in 
Specific MHz Bands

AGENCY: Federal Communications 
Commission.
a c t io n : Final rule.

s u m m a r y : This document amends and 
clarifies the S econ d Report and Order 
establishing new rules and policies to 
govern the interconnection of private 
land mobile communications systems 
with the public switched telephone 
network in the 800 MHz bands. These 
new rules and policies are necessary in 
light of the petitions for reconsideration, 
the parties’ comments, and new 
legislation allowing interconnected 
operation under certain conditions.
DATES: Effective July 5,1983.
FOR FURTHER INFORMATION CONTACT:
John B. Richards, Rules Branch, Land 
Mobile & Microwave Division, Private 
Radio Bureau, Washington, DC 20554; 
(202) 634-2443.

List of Subjects in 47 CFR Part 90

Private land mobile radio services. 

Memorandum Opinion and Order
Amendment of Part 90 of the Commission s 

Rules to Prescribe Policies and Regulations to 
Govern the Interconnection of Private Land 
Mobile Radio Systems with the Public 
Switched Telephone Network in the Bands 
806-821 and 851-866 MHz, Docket No. 20846.

Adopted: April 27,1983.
Released: May 27,1983.
By the Commission: Commissioner Sharp 

concurring in the result: Commissioner Jones 
absent.

Background
1. On March 18,1982, the Commission 

adopted a S econ d  Report an d  Order in 
this proceeding and established new 
rules and policies to govern the 
interconnection of private land mobile 
communications systems with the pub.ic 
switched telephone network (PSTN) in 
the 800 MHz bands.1 This action was the 
second phase in a proceeding initiated 
to address the broad subject of the 
interconnection of private systems with 
the PSTN. The First Report and Order 
adopted rules to govern the 
interconnection of private land mobile

1 Second Report and Order, Docket No. 20846.80 
FCC 2d 741 (1982).


