Federal Register / Vol. 48, No. 89 / Friday, May 6, 1983 / Notices

20531

to as the “Acts". In compliance with the
Acts, the Commission will make the
fullest possible disclosure of its
information and identifiable records
consistent with the provisions of the
Acls.

The Director of the United States
Information Agency {USIA) is
authorized to provide administrative
services and staff support to the
Commission, as necessary, for which
reimbursement shall be made from
funds of the Commission under section
636 of Title 31, United States Code, in
such amounts as may be agreed upon by
the Chairman of the Commission and
the Director. Accordingly, the USIA will
supply the Administrative services and
staff for processing requests under the
Acts. Therefore, all requests are to be
made in accordance with the regulations
published by the USIA at 22 CFR Part
505 and at 22 CFR Part 503,

The procedures shall become effective
June 6, 1983 unless there is a notice to
the contrary. The procedures shall apply
to the Commission until January 31, 1984
upon which date the Commission will
lerminate.

Dated: May 3, 1983,
Victor B. Olason,
Coordinator, The Presidential Commission for
the German-American Tricentental,
[FR Doc. £3-12217 Piled $-5-63 845 am]
BLUING CODE 8230-01-M

SMALL BUSINESS ADMINISTRATION
[Ucense No. 02/02-5456)

Avdon Capital Corp,; Issuance of
License To Operate as a Small
Business Investment Company

On January 21, 1983, a notice was
published in the Federal Register (48 FR
285) stating that Avdon Capital
Corporation, 850 Avenue L, Brooklyn,
New York 11230 had filed an
Application with the Small Business
Administration, pursuant to §107.102 of
the Regulations governing small
business investment companies {13 CFR
104.102 (1982})), for a license to operate
45 8 Section 301(d) small business
dvestment company.

Interested parties were given until the
tose of business on February 5, 1983, to
submit written comments on the
Application to the SBA.

Notice is hereby given that no written
tomments were received, and having
tonsidered the Application and all other
pertinent information, the SBA approved
ite issuance of License No. 02/02-5456
on April 21, 1983, to Avdon Capital
Corporation, pursuant to Section 301(d)

of the Small Business Investment Act of
1958, as amended. |
(Catslog of Federal Domestic Assistance

Program No, 50.011, Small Business
Investment Companies)

Dated: May 2, 1983.
Robert G. Lineberry,
Deputy Associate Administrator for
Investment.
[FR Doc. B3-12194 Filed 5-5-83: 545 am)
DILLING CODE 8025-01-M

[Application No. 01/01-0324]

Investors Technology Capital Corp.;
Application for License To Operate as
a Small Business Investment Company

An Application for a License to
Operate as a Small Business Investment
Company under the provisions of the
Small Business Investment Act of 1958,
as amended (15 U.S.C. 661 ef seq.) has
been filed by Investors Technology
Capital Corporation, 314 Flanders Road,
East Lyme, Connecticut 0833, with the
Small Business Administration (SBA)
pursuant to 13 CFR 107.102 (1982).

The officers, directors and
shareholders are as follows:

President, Director (17.96%,
Richard D. McHugh. 15 South Gate Lane,
North Haven, Connecticut 06473
Executive Vice President, Director (15.29%)
John G. Arbour, 8 Wildwood Lane,
Westport, Connecticut 06880
Secretary, Director (17.96%)
Gary C. Granai, 202 Grassy Hill Road, East
Lyme, Connecticut 0633
Director (0.65%)
Robert M. Green, 24 Junnus Lane, Madison,
Connecticut 06443
Director (0.65%)
joseph F. Bruno, 35 William Street,
Hamden, Connecticut 06514
Director (0.65%)
Philip C. Hophins, Carroll Heights,
Norwich, Connecticut 06360
Director (0.65%)
Alphonse F. Spadaro, r., 101 Pease Road,
Woodbridge, Connecticut

The Applicant, a Connecticut
corporation, will begin operations with
$508,000 paid-in capital and paid-in
surplus, and will conduct its activities
primarily in the State of Connecticut.

The Applicant intends to provide
financial assistance to small business
concerns for their growth, modernization
and expansion and will render other
management consulting services.

Matters involved in SBA's
consideration of the application include
the general business reputation and
character of the proposed owners and
management, and the probablity of
successful operations of the company
under their management, including
adequate profitability and financial
soundness, in accordance with the Small

Business Investment Act of 1958, as
amended, and the SBA Rules and
Regulations.

Notice is further given that any person
may, not later than 15 days from the
date of publication of this Notice, submit
written coments on the proposed
Applicant. Any such communication
should be addressed to the Deputy
Associate Administrator for Investment,
Small Business Administration, 1441 L
Street, N.W., Washington, D.C. 204186.
(Catalog of Federal Domestic Assistance
Program No. 50.011, Small Business
Investment Companies)

Dated: May 2, 1983.

Robert G. Lineberry,

Deputy Associate Administrator for
Investment

[FR Doc. 83-12103 Piled 5-5-8% 045 am)
BILLING CODE 9025-01-M

[Ucense No 10/10-118]
West Central Capital Corp.; Surrender
of License

Notice is hereby given that, pursuant
to Section 107.105 of the Small Business
Administration (SBA) Rules and
Regulations governing Small Business
Investment Companies (13 CFR 107.105
(1982)), West Central Capital
Corporation, Suite 206, 440 Northlake
Center, Dallas, Texas 75238 under the
laws of the State of Texas has
surrendered its License No. 10/10-0118
issued by SBA on August 27, 1962,

West Central Capital Corporation, has
complied with all conditions set forth by
SBA for surrender of its license.
Therefore, under the authority vested by
the Small Business Investment Act of
1958, as amended, and pursuant to the
above-cited Regulation, the license of
Waest Central Capital Corporation is
hereby accepted and it is no longer
licensed to operate as a Small Business
Investment Company.

(Catalog of Federal Domestic Assistance

Program No. 59.011, Small Business
Investment Companies)

Dated: April 26, 1983
Edwin T. Holloway,
Associate Administrator for Finance and
Investment,
[FR Doc. 8312195 Filed 5-5-83: 848 am)
SILUNG CODE 8025-01-M

DEPARTMENT OF THE TREASURY
Customs Service

Application for Recordation of Trade
Name: “Underground Camera, Inc.”

AGENCY: Customs Service, Treasury.




20532

Federal Register / Vol. 48, No. 89 / Friday, May 6, 1983 / Notices

AcTion: Notice of application for
recordation of trade name.

SUMMARY: Application has been filed
pursuant to § 133.12, Customs
Regulations (19 CFR 133.12), for the
recordation under section 42 of the Act
of July 5, 1946, as amended (15 U.S.C.
1124), of the trade name “Underground
Camera, Inc.,” used by Underground
Camera, Inc., a corporation organized
under the laws of the State of
Massachusetts, located at 369 Central
Street, Foxboro, Massachusetts 02035.

The application states that the trade
name is used in connection with
photographic equipment, namely,
cameras and lenses; photographic
supplies, namely, photographic film and
chemicals; and photographic
accessories, namely, camera supports
and illuminators. The trade name is
applied to the goods in the United
States. Appropriate accompanying
papers were submitted with the
application.

Before final action is taken on the
application, consideration will be given
to any relevant data, views, or

arguments submitted in writing by any
person in opposition to the recordation
of this trade name. Notice of the action
taken on the application for recordation
of this trade name will be published in
the Federal Register.

DATE: Comments must be received on or
before July 5, 1983.

ADDRESS: Written comments should be
addressed to the Commissioner of
Customs, Attention: Entry, Licensing
and Restricted Merchandise Branch,
1301 Constitution Avenue NW., Room
2417, Washington, D.C. 20229,

FOR FURTHER INFORMATION CONTACT:
Harriet Lane, Entry, Licensing and
Restricted Merchandise Branch, U.S.
Customs Service, 1301 Constitution
Avenue NW., Washington, D.C. 20229;
(202-566-5765).

Dated: May 3, 1983,
A. Piazza,
Acting Director, Entry Procedures and
Penalties Division,
[FR Doc. 83-12182 Filed 5-5-83; 845 am)
BILLING CODE 4820-02-M

VETERANS ADMINISTRATION

Avallability of Reports of 38 US.C. 219
Program Evaluations

Notice is hereby given that the
program evaluations of the Veterans
Administration's Radiation Therapy
Program and Nuclear Medicine Program
have been completed.

Single copies of the Radiation
Therapy Program evelaution and the
Nuclear Medicine Program evaluation
are available free. Reproduction of
multiple copies can be arranged at the
user's expense.

Direct inquires, specifying the name of
the program evaluation desired, to Mrs.
Lynn H. Covington, Director, Program
Evaluation Service, Veterans
Administration (074), 810 Vermont
Avenue, NW., Washington, DC 20420.

Dated: May 2, 1983,

By direction of the Administrator.
Everett Alvarez, Jr.,
Deputy Administrator.
[FR Doc. 83-12108 Filed 5-5-8% 8:45 um]
BILLING CODE $320-01-M




Sunshine Act Meetings

Federal Register
Vol. 48, No. 89
Friday, May 8, 1883

This section of the FEDERAL REGISTER
contains notices of meeatings published
under the “Govemment in the Sunshine
Act” (Pub. L. 94-409) 5§ USC.
552b(e){(3).

CONTENTS
ltoms

1-2

Federal Maritime Commission

International Trade Commission ...........
Securities and Exchange Commission .
Tennessee Valley Authority...............

3
4
5-6
7-8
9

1
COMMODITY FUTURES TRADING
COMMISSION

TIME AND DATE: 11 a.m., Friday, May 18,
1963.

PLACE: 2033 K Street NW., Washington,
D.C., eighth floor conference room.
status: Closed.

MATTERS TO BE CONSIDERED:
Surveillance Briefing

CONTACT PERSON FOR MORE
INFORMATION: Jane Stuckey, 254-6314,

|5-842 43 Plied 5-4-83; 108 am)
BLUNG CODE 6351-01-M

2

COMMODITY FUTURES TRADING
COMMISSION

TIME AND DATE: 10 a.m., Tuesday, May
24, 1983,

PLACE: 2033 K Street NW., Washington,
D.C., fifth floor hearing room.

STATUS: Open

MATTERS TO BE CONSIDERED:

Reparations—Proposed Rules

Enforcement Quarterly Budget Briefing
(closed)

CONTACT PERSON FOR MORE

INFORMATION: Jane Stuckey, 254-6314.

(564148 Filed 5-4-83; 10:38 am)

NLUNG CODE 6351-01-M

3

CONSUMER PRODUCT SAFETY
CoOMMISSION

TIME AND DATE: 10 a.m., Tuesday, May
10, 1983,

LocaTion: Third Floor Hearing Room,
1111 18th Street NW., Washington, D.C.

STATUS: Open to the public.
MATTERS TO BE CONSIDERED:

1. Kerosene Heaters Voluntary Standard:
Meeting with UL
The Commission will meet with
* representatives of Underwriters’
Laboratories to discuss in further detail
the voluntary standard for kerosene
heaters,
2. Vented Space Heators: Meeting with
Industry
The Commission will meet with
manufacturers of vented space heaters to
discuss the use of safety shut-off devices
which would prevent carbon monoxide
poisonings associated with improper
installation and/or malfunctioning
heaters.

{(For a recorded message containing
the latest agenda information, call 301-
492-5709.)

CONTACT PERSON FOR ADDITIONAL
INFORMATION: Sheldon D. Butts, Office
of the Secretary, 5401 Westbard Ave.,
Bethesda, Md. 20207; 301-492-6800.
(5-547-53 Piled 5-4-8% 337 pm|

BILLING COOE 6355-01-M

4

FEDERAL MARITIME COMMISSION
“FEDERAL REGISTER" CITATION OF
PREVIOUS ANNOUNCEMENT: 48 FR 19267,
April 28, 1983.
PREVIOUSLY ANNOUNCED TIME AND DATE
OF THE MEETING: 9 a.m. May 5, 1983.
CHANGE IN THE MEETING: Addition of the
following item to the closed session:

1. Fifty-Mile Container Rules.

[S-643-83 Piled $-4-83; 1101 am]
BILLING CODE 8730-01-M

5
INTERNATIONAL TRADE COMMISSION

[USITC SE-83-22)

TIME AND DATE: 10 a.m., Tuesday, May
17, 1883,

PLACE Room 117, 701 E Street NW.,
Washington, D,C. 20436,

STATUS: Open to the public.
MATTERS TO BE CONSIDERED:

1. Agenda.

2. Minutes.

3. Ratifications.

4. Petitions and complaints:

a. Certain processes for the manufacture of
skinless sausage casings and resulting
product {Docket No. §30),

S5, Investigation 731-TA-130 (Chloropicrin
from the People’s Republic of China)—
briefing and vote.

6. Investigation 751-TA-7 {Salmon Gill Fish
Netting from Japan—briefing and vote.

7. Any items left over from previous
agenda.

CONTACT PERSON FOR MORE
INFORMATION: Kenneth R. Mason,
Secretary (202) 523-0161.

554080 Fllod 5-4-8% 28 am)

BILLING CODE 7020-02-M

6
INTERNATIONAL TRADE COMMISSION

[USITC SE-83-21]

TIME AND DATE: 10:00 a.m., Tuesday,
May 10, 1983,

PLACE: Room 117, 701 E Street NW.,
Washington, D.C. 20438,
STATUS: Open to the public,
MATTERS TO BE CONSIDERED:
1. Agenda.
2. Minutes.
3. Ratifications.
4. Petitions and complaints, if necessary.
5. Investigations 104-TAA-16, 17, and 18
{Nonrubber Footwear from Brazil, India, and
Spam}—brieﬂn? and vote.

8. Any {tems left over from previous
agenda.
CONTACT PERSON FOR MORE
INFORMATION: Kenneth R. Mason,
Secretary (202) 523-0161.

[S426-83 Filed 5-3-8% 416 pm|
BILLING CODE 7020-02-M

[

SECURITIES AND EXCHANGE COMMISSION

Notice is hereby given, pursuant to the
provisions of the Government in the
Sunshine Act, Pub. L. 84-409, that the
Securities and Exchange Commission
held the following meeting on Sunday,
May 1, 1983, at 7:30 p.m. at 450 5th
Street, N.W., Washington, D.C., to
consider the following item.

Regulatory matter regarding financial
institution.

The Commissioners, their legal
assistants and the Secretary of the
Commission attended the closed
meeting. Certain staff members who are
responsible for the calendared matter
were present.

The General Counsel of the
Commission, or his designee, has
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certified that, in his opinion, the item
considered at the closed meeting was
considered pursuant to one or more of
the exemptions set forth in 5§ U.S.C.
552b(c)(4), (8), (9)(A) and (10) and 17
CFR 200.402(a) (4), (8), (9)(i) and (10).

Chairman Shad and Commissioners
Evans, Longstreth and Treadway voted
to consider the item listed for the closed
meeting in closed session.

Al times changes in Commission
priorities require alterations in the
scheduling of meeting items. For further
information and to ascertain what, if
any, matters have been added, deleted
or postponed, please contact: Michael
Lefever at (202) 272-2468.

May 3, 19863,

[S-044-83 Piled 5-4-83; 1117 am)
BILLING CODE 8010-01-M

SECURITIES AND EXCHANGE COMMISSION

Notice is hereby given, pursuant to the
provisions of the Government in the
Sunshine Act, Pub. L. 84-409, that the
Securities and Exchange Commission
will hold the following meetings during
the week of May 9, 1983, at 450 5th
Street, N.W., Washington, D.C.

Closed meetings will be held on
Tuesday, May 10, 1983, at 10 a.m. and on
Wednesday, May 11, 1983, following the
10 a.m. open meeting.

The Commissioners, their legal
assistants, the Secretary of the
Commission, and recording secretaries
will attend the closed meetings. Certain
staff members who are responsible for
the calendared matters may be present.

The General Counsel of the
Commission, or his designee, has
certified that, in his opinion, the items to
be considered at the closed meetings
may be considered pursuant to one or
more of the exemptions set forth in 5
U.S.C. 552b(c) (4), (8), (9)(A) and (10) and
17 CFR 200.402(a) (4), (8), (9)(i) and (10).

Chairman Shad and Commissioners
Evans, Longstreth and Treadway voted
to consider the items listed for the
closed meetings in closed session.

The subject matter of the closed
meeting scheduled for Tuesday, May 10,
1983, at 10 a.m., will be:

Access to investigative files by Federal,
State, or self-regulatory authorities.

Formal orders of investigation.

Settlement of administrative proceeding of an
enforcement nature.

Right to Financial Privacy Act.

Institution of administrative proceeding of an
enforcement nature,

Regulatory matters bearing enforcement
implications.

The subject matter of the closed
meeting scheduled for Wednesday, May
11, 1983, following the 10 a.m. open
meeting, will be;

Regulatory matter regarding financial
institution.
The subject matter of the open™
meeting scheduled for Wednesday, May
11, 1983, at 10 a.m., will be:

1. Consideration of whether to propose for
public comment amendments to Rule 206(3)-2
under the Investment Advisers Act of 1840
which would eliminate the requirement that
an investment adviser obtain at least
annually from & client written renewal of the
client’s consent to agency cross transactions.
For information, please contact Arthur
E. Dinerman at (202) 272-3021.

2. Consideration of whether to order an
evidentiary hearing on an application filed by
Union-Investment-Gesellschaft m.b.h.
(“Union-Investment"), a West German
management company, on behalf of Unifonds,
8 West German mutual fund, requesting an
order pursuant to Sections 6(c) and 7(d) of the
Investment Company Act of 1940, permitting
registration of Union-Investment under the
Act so that it may sell Unifonds shares in the
United States, and granting exemptions from
many of the provisions of the Act. A hearing
was requested on this application by the
Investment Company Institute, the national
association of the American mutual fund
industry. For futher information, please
contact Brian M. Kaplowitz at (202) 272-3027.

At times changes in Commission
priorities require alterations in the
scheduling of meeting items, For further
information and to ascertain what, if
any, matters have been added, deleted
or postponed, please contact: Jerry
Marlatt at (202) 272-2092.

May 3, 1683,

[S445-83 Filed 54-8% 1147 am]
BILLING CODE 2010-01-M

9
TENNESSEE VALLEY AUTHORITY

[Meeting No. 1311]

TIME AND DATE: 10:15 a.m. (E.D.T.),
Wednesday, May 11, 1983.

PLACE: TVA West Tower Auditorium,
400 West Summit Hill Drive, Knoxville,
Tennessee.

sTATUS: Open.
AGENDA ITEM: Approval of minutes of
meetings held on April 27, 1983.

A—Project Authorizations

A1. Project Authorization No. 3656—
Construction of 161-kV transmission
facilities and substation for Shell Oil
Company in north Langford, Mississippi.

B—Purchase Awards

B1. Requisition 67—Purchase of term coal

for Johnsonville Steam Plant.
C—Power Items )

C1. Adoption of supplemental resolution
authorizing 1983 Series C power bonds.

C2. Resolution authorizing the Chairman
and other executive officers to take
further action relating to issuance and
sale of 1983 Series C power bonds.

* C3. Letter agreement with Big Rivers
Electric Corporation covering
arrangements for increase in the amount
of power which TVA wheels for Big
Rivers under an existing agreement.

D—Personnel Items

D1. Supplement to personal services
contract with Gilbert Associates,
Incorporated, Reading, Pennyslvania, for
architectural, engineering, and design
services, requaested by the Office of
Engineering Design and Construction.

E—Real Property Transactions

E1, Grant of permanent easement to the
city of Franklin, Tennessee, for public
recreation purposes, affecting
approximately 1.0 acre of TVA
phosphate land located in Williamson
County, Tennessee—Tract No. XTPS-
13RE.

E2. Grant of permanent easement to Bear
Creck Development Authority for
sewerage facilities, affecting
approximately 0.46 acre of Upper Bear
Creek Reservoir land located in Winston
County, Alabama—Tract No XTBCUR-
3S.

E3. Resolution designating approximately
24 acres of Tims Ford Reservolr land and
appurtenant use rights, Jocated in
Franklin County, Tennessee, as surplus
and for sale at public auction—Tract No
XTMFR-13,

F—Unclassified

* ltem approved by individual Board members.
This would give formal ratification to the Board's
action,
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F1. Agreement between TVA and
Southeast Oklahoma Public Facilities
Authority for the purpose of furthering
economic development in the southeast
Oklahoma area.

CONTACT PERSON FOR MORE
INFORMATION: Craven H, Crowell, Jr.,
Director of Information, or a member of
his staff can respond to requests for
information about this meeting. Call
(615) 632-3257, Knoxville, Tennessee,
Information is also available at TVA's
Washington Office (202) 245-0101.

Dated: May 4, 1883,

54308 Filed 4-3-83; 12:20 pm)
BILLING CODE 8120-01-M
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SMALL BUSINESS ADMINISTRATION

13 CFR Part 121

Small Business Size Standards;
Revislon

AGENCY: Small Business Administration.
ACTION: Proposed rule,

SUMMARY: SBA is proposing to amend
its size standards regulations. These
changes are being proposed to deal with
the effects of inflation, to address long-
standing problems of defining small
business in certain industries, to provide
one set of standards for both the
procurement and financial assistance
programs, and to improve the
readability of the regulations. This
action is intended to update the size
standards and clarify the regulations. In
certain instances, however, existent
regulations have been left in place.
DATE: Written comments must be
submitted on or before July 5, 1983,
ADDRESS: Submit written comments to:
Andrew A. Canellas, Director, Size
Standards Staff, Small Business
Administration, 1441 L Street NW.,
Washington, D.C. 20416.

FOR FURTHER INFORMATION CONTACT:
Andrew A. Canellas, (202) 653-6373.

SUPPLEMENTARY INFORMATION:
Chronology

This is the fifth notice to appear in the
Federal Register since March of 1980,
concerning SBA's intent to
comprehensively revise its size
standards. Previous notices were: (1)
Advance Notice, March 10, 1880; 45 FR
15442; (2] Notice of Public Hea
April 8, 1880, 45 FR 23704; (3) Public
Notice, September 10, 1980, 45 FR 59587;
(4) Second Advance Notice, May 3, 1982,
47 FR 18992,

Summary of Notices

SBA's first advance notice of
proposed rulemaking contained size
standards based primarily on the
industrial structure of each industry,
Public and Federal Government agency
comments had not been solicited prior
to that time. In setting these size
standards, SBA categorized industries
by the degree of economic competition
existing within the industry. Industries
were grouped into either a competitive,
mixed, or concentrated category and
relatively high size standards were
assigned to the mixed and, particularly,
to the concentrated categories. Lower
standards were proposed for
competitive industries. Size standards
for this notice were primarily stated in
terms of number of employees and
ranged from 15 to 2500 employees.

In response to this notice, SBA
received over 1500 public and agency
comments, both in the form of written
correspondence and testimony at public
hearings. These comments were largely
supportive of existing SBA size
standards rather than the proposed
changes and were primarily directed at
200 of a total of over 800 different
industries covered in the proposal.
There was little opposition to using a
single size standard for SBA programs,
and to the general use of employee size
standards.

As a result of these comments and the
fact that the Nation was in an
environment of budgetary constraints,
SBA, in the second advance notice
(1982), shifted its methodology away
from the first advance notice’s emphasis
on economic analysis and industry
competition. SBA focused more heavily
on agency program needs and the
desires of the public as shown by the
comments. Moreover, SBA, as a matter
of policy, proposed to lower the size
standards thus concentrating SBA
resources on smaller firms in the belief
that those firms have the greatest needs.
As a result, proposed size standards in
this second notice ranged from 25 to 500
employees.

SBA received over 500 comments to
the second notice from the public and

Government agencies. The majority of
them were negative.

In the rule that SBA is presently
proposing, SBA is attempting to
reconcile the various opinions presented
by the commentors to each of the
advance notices. Thus, the Agency’s
position reflects both the comments of
the private sector and the opinions of
the Federal agencies through the prior
notices. The essential features of this
revision are o propose that: (1) the
existing procurement size standards
(both receipts and employee size
standards) be used as a base for uniform
agency size standards; (2) size
standards which are currently expressed
in terms of annual receipts (chiefly
nonmanufacturing industries), remain in
annual receipts and be increased for
inflation; (3) size standards currently
expressed in number of employees
(chiefly manufacturing) remain the
same; (4) the language of the size
standards regulations is revised to
relfect these changes and to improve the
readability of the regulation.

In effect. virtually no size standards
will be lower than the current size
standard (with a few exceptions where
specific industry problems exist) and
many will be higher under this proposal.
This particular approach is largely
based on the belief that the set of size
standards presently in use is logically

based, considering the development and
general public acceptability of the
procurement size standards, the
industrial structure of industries, and the
needs of Federal programs which have
utilized the existent standards for a
number of years.

While major changes have occurred in
SBA's size standards revision effort, two
considerations have remained constant
and have been continued over all three
notices: (1) size standards are based on
4-digit Standard Industrial Code rather
than a combination of SIC categories
and numerous product or activity
descriptions, which is presently the
case; (2) there is a single size standard
for each industry that is applicable to all
SBA programs. This contrasts with the
present variation in size standards
among various SBA programs which has
traditionally existed. In the past, this
variation has resulted in certain firms
being eligible for some programs, but
ineligible for others, based on size. This
new approach aids in providing more
uniform SBA size standards applicable
to all SBA programs.

Reason for This Proposed Rule

First, as discussed in more detail
below, the comments to the advance
notices proposing major increases or
reductions in size standards for
particular industies have been largely
unfavorable. SBA highly values the
process of public comment and
accordingly has adjusted the standards
expressed in this notice.

Second., the size of firm eligible to bid
on procurements set aside for exclusive
small business bidding is of great
concern for the Government's procuring
agencies, especially the Department of
Defense. Since prime purposes of
procurement assistance programs are (0
assure continuation and availability of
gompetition, and to expand the
mobilization base, standards for SBA
assistance must be sufficiently high to
involve firms with substantive
capability and sophistication in the
procurement process. This proposal is
intended to address that concern by not
lowering any size standards, and
increasing others.

In addition, s a result of comments
from the public and procuring agencies,
SBA has realized that certain industries
and activities within industries are
especially sensitive to the size standar¢
used for set-asides. Many size standurds
in this proposal have been adjusted to
accammodate these circumstances.

Third, a compelling reason exists for
continuation of the existing size
standards, with adjustments for
inflation. Many private sector
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commentors and procuring agencies
have indicated their preference for the
current procurement size standards. A
number of businesses and proc
agencies have been able to plan and
operate their activities under the
existing size standards. Based on their
historical success with using these size
standards, they are reluctant (o accept
any change other than an increase for
inflation. SBA has a strong interes! in
facilitating the administration of the
small business set-aside program, and
has therefore sought to minimize
disruption to this program.

Fourth, inflation is a well-known
economic phenomenon by which the
real value of any quantity measured in
dollars becomes diminished. In
recognition of this, SBA, in 1975, made a
general adjustment to receipts size
standards for inflation and is proposing
to do so again. The intent of this
proposal is to give the size standards a
real vialue equivalent to that which
existed in 1975, or whenever a receipts
size standard may have been
subsequently established. Firms have
been losing SBA eligibility due to
inflation, and an inflation adjustment
will help to remedy this.

Fifth, the designation of the SBA size
standards more specifically in terms of
SIC Manual industry classifications has
several implications. It follows the
explicit statutory intent of Section 3 of
the Small Business Act that the SBA size
standards vary from industry to
industry. It conforms the SBA industry
definitions with general
governmeniwide, business, and
economic industry categories, rather
than specialized SBA or procurement
groupings. Furthermore, SBA's Size
Appeals Board precedents have utilized
SIC categories in interpreting the
present regulation in many instances.
While the proposed revision increases
the number of size standards, since
almost every 4-digit SIC industry would
iave a separate size standard, the use of
SIC industry categories is a common
and acceptable procedure.

Firms generally know their SIC
industry category, since they may use it
for various Government and non-
Govenment reporting purposes. In the
procurement area, the designation of
size standards more specifically in terms
of SIC codes could reduce disputes
toncerning the proper classification of
particular procurements, especially
where the item or service being
procured is similar to commercial items
or services. Even where the item may be
fpecialized, use of the SIC categories in
the required SBA size standard can
reduce disputes by establishing more

definite criteria. The use of uniform SIC
industry size standards for the various
SBA programs also facilitiates the
combined usage and interrelation of
SBA p , since firms would be
likely to Eave the same size eligibility
for various financial and procurement

. Since the SBA size standards are used
not only in SBA size determinations, but
also by private firms and other agencies
for procurement, regulatory, and
assistance purposes, stating the size
standards in terms of the commonly
used SIC industry categories should aid
their acceptance and wider use in aid of
small business, For example, the
Regulatory Flexibility Act indicates that
other agencies should generally follow
the SBA size standards in considering
the effects of their regulations or
proposed regulations on small business.
This would be facilitated if SBA size
standards are established on a uniform
SIC Manual industry classification
basis.

Sixth, SBA is also proposing to
eliminate the use of the residual size
standard of 500 employees where no
size standard is specified for
procurement purposes. This would be
replaced by an “ad hoc" size standard
authority, similar to what is currently
used for financial purposes. The existing
residual and ad hoc regulations are
presently found in 13 CFR Part 121.3-8
and 121.3-10. The proposed ad hoc
authority may be found in § 121.10(b).
Since virtually all industries involved in
SBA programs are proposed to have a
size standard, it is anticipated that the
ad hoc provision will be rarely used.

Comments

In response to SBA's second advance
notice a total of 516 respondents
generated over 1,000 writlen comments.
Of the individual respondents, 481 were
from the public while 35 were from
Federal agencies and departments, This
latest response was down substantially
from the first advance notice, which
included 1,124 individual respondents.
However, the figure of over 500 -
responses indicated that the public was
still concerned with the potential impact
of the proposed changes. The responses
were critical of the proposed changes in
the level of industry size standards by
approximately a 4-to-1 margin. While
numerous crticisms were voiced, a
numbér of commentors stated similar
objections. The most numerous
comments included the following: (1)
Many felt that the economic conditions
of their particular industry argued for a
different size standard. In the majority
of cases the commentor wanted a higher
size standard; (2) & number of

commentors were concerned with the
lack of distinction between full-time and
part-time employees in the second
notice, Many felt that this was unfair to
firms, especially in the service sector,
which employes part-time workers,
since part-time and full-time workers
are counted equally for size standard
purposes; (3} in some industries
commentors stated that the standard
industrial code was unnecessarily broad
in that it included subindustries with
different Federal procurement markets.
Commentors believed that these
subindustries should be separated with
different, usually higher, size standards;
(4) a number of commentors said that
the size standard which was suggested
in the second advance notice would be
disadvantageous to the procurement set-
aside program. Frequently, commentors
claimed that the set-aside program could
not attract competent bidders in
industries with a lower size standard;
(5) some commentors were strongly
critical of the decision to have a
maximum size standard of 500
employees. They argued that such a
maximum was arbitrary and failed to
recognize that in many industries this
would result in an insufficient number of
bidders on small business set-asides,
and would ignore competitive
circumstances; (6) many commentors
urged that SBA should strive for
continuity and that the employee-based
size standards should be retained at
their present level. Many of these
commentors felt, however, that the size
standards based on gross receipts
should be revised for inflation to
maintain real measures of size
unaffected by price trends.

A pattern which is readily apparent
from the comments is that a few
industries are responsible for most of
the comments. Almost half of the total
comments, for example, focus on the
following 10 industries:

Engineering

Dredging

General Construction (Except Dredging)
Janitorial Services

Shipbuilding and Ship Repair

Research and Development Laboratories

Oil Refining
Base Maintenance

Computer Programming and Data
Processing
Special Trade Construction
These industries, and a few others with
procurement-related problems, received
special attention from the SBA size
standards staff when reviewing the
public response.
SBA has given considerable weight to
the over 2,000 comments received in
response to the two advance notices,
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The public comment procedure,
however, is not regarded as a letter-
writing contest. The Office of the
Federal Register has pointed out: *

In rulemsking, every voice is important.
Agencies cannot count the number of
comments received as if they were votes, An
agency must consider each issue and use its
expertise to reach a solution that meets the
letter and spirit of the law.

Nonetheless, SBA regards comments
as an informal indicator of the proposed
rules’ impact.

Numerous commentors to SBA's
March 10, 1880, and May 3, 1982,
advance notices stated that the
proposed changes would adversely
affect them or a small group of firms
within their industry. There are some
individual firms which may be adversely
affected by their own loss or a
competitor's gain in eligibility. However,
SBA anticipates no adverse impact on
any industry as a whole or on the
economy if the proposed size standards
are implemented. One should not
confuse the legitimate, but somewhat
self-serving, concerns of a
comparatively small number of firms
with an adverse impact on an entire
industry, region, or the economy.

Methodology for Setling Size Standards

As already discussed, the method of
setting size standards in the
manufacturing industries is simply to
retain the present procurement size
standards as expressed in employees
unless comments have been received
which indicate a problem. A similar
approach applies to the
nonmanufacturing industries. In these,
however, an inflationary adjustment is
made in an attempt to put the size
standards on a real dollar equivalent to
the time of the last general adjustment,
usually 1975.

The technique for adjusting for
inflation focuses on a single measure—
the GNP deflator. This measure is used
in the National Income Accounts to
calculate GNP adjusted for inflation
(real GNP). This measure is more
sophisticated than other measures of
inflation in both method and coverage. It
includes the prices of all goods and
services in the economy whether paid
by consumers, businesses, or the public
sector. Thus, it is the most
comprehensive price index since it
includes all sectors of the economy.

The appropriate adjustment period
will vary from industry to industry
depending on the year of its last
adjustment for inflation. In the majority

* The Federal Register, What It Is and How to Use
It, National Archives and Records Service, GSA,
Washington, D.C., 1980, p. 108.

of nonmanufac industries the last
adjustment occurred in 1975 based on
1974 data. Thus the deflator for 1974 of
115 (1972=100) is compared with the
estimated deflator of 208 for the third
quarter of 1882, The total change of +81
percent is then applied to those size
standards last adjusted in 1975 to
calculate the proposed revisions. In
instances where size standards have
been set after 1974, the adjustments are
commensurately less to reflect the
shorter period in which inflation
occurred.

Discussion of Provisions of the Proposed
Part 121

Not all sections of this Part 121 reflect
a proposed change. Only §§ 121.1 121.2,
121.4, 121.5, 121.7, and 121.10 represent
changes to the present regulations. All
other sections are merely reproduced as
they now exist or slightly amended for
clarity. Revisions to these §§ 121.8,
121.8, 121.8, 121.9; and 121.11, may be
proposed for change in the future.

This proposal revises the format of the
Part 121 size regulation due to the
consolidation of the size standards. The
general SIC industry size standards are
set forth in § 121.2, along with the
definition of employees (average for the
prior 12 months) and the definition of
receipts (average of the most recent 3
completed fiscal years). Section 121.3
contains certain general definitions,
including the definition of affiliation (the
size of affiliates must be added to the
size of the firm for size standard
purposes),

Section 121.4 consolidates provisions
relating to the application of the size
standards to SBA financial assistance
programs and to the minority small
business and capital ownership program
(including 8(a) contracts). This section
notes that the applicable size standard
is that of the primary activity of the firm
(including affiliates). The section retains
the existing general alternate small
business definition for small business
investment companies, development
companies, and pollution bon
guarantees. The existing 25 percent
increase in the size standards for
financial assistance when it is to be
used by the firm in a labor surplus or
redevelopment area is retained (this 25
percent increase does not apply to 8(a)
assistance or the surety bond guarantee
program). The geographic size
differentials for firms in Alaska, Hawaii,
and Puerto Rico are not retained.

The proposed regulation provides that
gize determinations for 8(a) contracting
purposes would be made by SBA if
necessary for program eligibility
purposes or for the award of particular
8(a) contracts. The present provision in

the regulation (§ 121.3-17) indicating
that size for 8(a) purposes is only
determined on a general program basis
is deleted.

The procedural provisions of Part 124
of the SBA regulations {(minority small
business and capital ownership
development assistance) are being
revised as part of a general revision of
Part 124 which is to be published in the
near future as a proposed rule. That
proposal will include additional
procedures regarding 8(a) size
certifications and size determinations.
8(a) size determinations will be
governed by those regulations, rather
than by the procurement size
determination procedures of Part 121.

When bidding on regular (non-8(a))
small business set-asides, 8(a) firms are
subject to the same size standards and
size protest procedures as other bidders.

Section 121.5 contains provisions
relating to size eligibility for set-aside
procurements and for subcontracting.
Firms, including any affiliates must meet
the size standard for the procurement
(which is designated in the solicitation)
The procurement size section provides
that procurements are classified in the
most appropriate SIC industry size
standard category, giving consideration
to the descriptions in the regulation and
the SIC Manual, the product or service
description in the solicitation, and the
attachments thereto, the relative value
of items in the procurement and the
principal nature of the procurement.
These factors presently are considered
under the SBA size regulations and Size
Appeals Board procedures.

The size standard for bidders not
manufacturing the product being
supplied for a small business set-aside
is the appropriate wholesale size
standard for the item being supplied,
rather than the general 500 employee
nonmanufacturer size standard of the
present regulation. On set-aside
procurements other than those under
“small purchase procedures,” such
nonmanufacturer must furnish the
product of a small manufacturer,
manufactured or produced in the United
States. For purposes of Certificates of
Competency on unrestricted
procurements, nonmanufacturers must
meet the appropriate wholesale size
standard.

Section 121.5 also contains size
provisions relating to subcontracts on
Government procurements under
Section 8(d) of the Small Business Act.
That section of the Act encourages
Government prime contractors to
subcontract to small businesses. The
subcontracting size standard generally
is the industry size standard for the
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Congress intended that R&D firms
having less than 500 employees
participate in this program. In the
judgment of the SBA, the goals and
purpose of the SBID Act will be best
served by adopting a size standard of
500 employees for participants in SBIR
programs regardless of industry.
Proposed §121.7 also specifies that the
500 employee size standard applies to
all funding agreements under the SBID
Act. “Funding agreement” is defined in
the SBID Act as “any contract, grant or
cooperative agreement entered into
between any Federal agency and any
small business for the performance of
experimental, development or research
work funded in whole or in part by the
Federal Government.”" SBA proposes a
uniform size standard for all types of

'$15 millon-$35 million depending on e Inductry.

The size standards in construction,
retail, and services are presently stated
in gross receipts, Under the new
approach the size standard for both the
procurement and financial programs will
be based on the present procurement
size standard increased for inflation
unless problems are known to exist. In
the majority of industries in which a
number of comments have been
received pursuant to the Advance
Notices, the inflation adjustment will
accommodate the views of the
commentors including the procuring
agencies. However, in a few industries,
specific problems are not resolved
through the inflationary adjustment.
These industries include the following:

procurement receipts size standards.
These adjustments and the decision to
retain the present employee
procurement size standards in the
manufacturing industries have resulted
in size standard ranges which are
sharply different from those proposed
during the first and second notices. As
presently proposed, these ranges are as
follows:
Agriculture: $100,000-81.0 million; 25-30
employees
Mining: 500 employees
Construction: $3.0 million-$21 million
Manufacturing: 500-1500 employees
Transportation: $3.5-820.0 million; 500-
1500 employees
Wholesale: $15 million~$35 million
Retail: $3.5 million-$13.5 million
Services: $2.5 million-$14.5 million
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With Regulatory Flexibility The most important consideration to firms defined as small business in 1975,
Act and Executive Order 12291 keep in mind in evaluating size the date of the last general size
Canenil standards changes is the fact thatonly a  standards adjustment. Details of this

SBA considers that this proposd rule,
if promulgated in final form, will have a
significant economic impact on a
substantial number of small entities for
purposes of the Regulatory Flexibility
Act, In addition, this proposed rule, if
promulgated in final form, would
constitute a major rule for the purpose of
E.O. 12201,

We have indicated above in this
supplementary material a description of
the reasons why this action is being
considered, a statement of the reasons
for and objectives of this proposal, and
a description of the significant
alternatives to this proposal. The legal
basis for this proposal is Sections 3 and
5(b) of the Small Business Act, 15 U.S.C.
632 and 634(b).

Immediately below we have set forth
an Economic Analysis of this proposal
which provides, among other things, a
description and estimate of the number
of small entities to which the proposal
would apply, an identification of
overlapping and conflicting Federal
rules, a description of the benefits and
costs associated with the proposal and
those likely to receive such benefits and
costs.

Economic Analysis.

The intent of this proposed rule is to
unify all size standards, regardless of
the program to which they apply, at the
level currently used for SBA’s
procurement set-aside program.? In
addition, those size standards presently
 expressed in dollars, basically those for
the nonmanufacturing industries, are
proposed to be increased for inflation.
Finally, a relatively small number of size
standards would be changed due to
special circumstances.

In a dynamic $3 trillion GNP economy,
the fortunes of small businesses are
influenced by a great variety of
economic and noneconomic forces.
When one considers business cycles,
changing markets, taxes, fiscal and
monetary policies, technological change,
foreign trade, regulations, finance, and
many other influences on over 7 million
small businesses, the significance of size
standards can be viewed as quite
modesl. The basic purpose of this
portion of the explanatory material is to
estimate the economic impact of the
proposed size standards changes on
firms which use, or are likely to use,
SBA assistance.

* The size standards are described in 13 CFR
121.3-8

tiny fraction of the nation’s small
businesses are ever in a position to use
SBA assistance and, thus, be subject to
a size standards test. SBA's present size
standards cover or define almost 89
percent of all firms as small. Under this
proposal and previous SBA proposals,
the coverage has not varied by more
than 1 or 2 percentage points, While the
proposed changes are of broad interest
to small businesses, this proposal is
principally followed by those relatively
few businesses which are specifically
interested in SBA programs.

"An assumption behind the Regulatory
Flexibility Act (RFA) and Executive
Order 12291 is that regulatory
requirements imposed equally on all
firms in an industry may resultina .
disproportionately heavy burden on
small firms. Small businesses have
repeatedly pointed out that uniform
application of the same regulations to
them and to larger firms may produce
certain inequities. Regulatory
requirements which are mandatory
require firms to keep records, make
reports, and alter their way of doing
business in complying with provision of
new rules. These burdens and costs may
be disproportionately heavier on small
firms than on large firms. .

A particular type of regulatory impact
envisioned by the RFA and the
Executive Order does not apply to the
SBA size standard definitions of small
business. SBA size standards in and of
themselves do not require any firm to do
anything because participation in SBA
programs is entirely voluntary. The
purpose of the RFA is to require the
Government to consider special
treatment for small business to mitigate
inequities. Size standards, however,
define what a small business is. They
are definitions and do not themselves
regulate or control business behavior.
Thus, size standards do not constitute a
regulatory burden in the typical sense.

The next portion of this statement will
follow the outline suggested in the SBA
pamphlet, "The Regulatory Flexibility
Act"” (Office of Advocacy, 1980), for the
purpose of presenting an economic
analysis of this proposal.

Economic Impact Analysis

First, the demographic impact of this
proposal is the incremental number of
firms affected by the proposed change.
SBA estimates that about 39,000
additional firms, excluding farms, will
be considered small as a result of the
proposed rule. The inclusion of these
firms is necessary, the Agency believes,
to restore or maintain parity with the

estimate are in Table 2 below. As
explained above, since only a tiny
fraction of small businesses are
interested in SBA assistance, the actual
impact will be much smaller than the
potential impact indicated by the 39,000
firm estimate. If 5 percent of these newly
eligible firms were interested in SBA
assistance, then the net demographic
effect would be 1,950 additional firms
receiving SBA assistance. Out of a total
small business universe of over 5 million
firms, the additional firms represent four

.one-hundredths of 1 percent or four

small businesses out of every 10,000.

Of its three major programs—financial
assistance, procurement assistance, and
management assistance—SBA estimates
that no more than 5 percent of the
Nation's small businesses use these
programs. This is a crude estimate
because only in its financial assistance
program does SBA have an exact count
of the number of participating firms. For
the procurement and management
assistance programs, however, indirec!
indicators must be employed.

For financial assistance, SBA's major
program is the 7(a) bank loan guarantee
program. In FY 1882, there were 12,016
guarantees of this type. Direct,
Economic Opportunity Loans, and Local
Development Loans together accounted
for 3,185 additional loans for a grand
total of 15,201 firms in the various loan
programs.

Data do not exist for the number of
firms receiving set-asides, although, in
FY 1981, 2,377,000 prime contract actions
(over $10,000 value) were set aside.*
Since one firm may receive more than
one contract and since the number of
contract actions by far exceeds the
number of actual contracts,® the number
of firms involved in set-asides is a
fraction of the 2.4 million contract
actions, and this is probably also true of
subcontracts. The number of referrals
for Certificates of Competency is
substantially less than either of tthe
other program potentials.

SBA's Procurement Automated Source
System, PASS, lists 71,000 firms. This is
a list of small firms interested in doing
Government work, not a list of those
actually performing it. The number of
firms receiving contracts, therefore, is
probably closer to 71,000 rather than 2.4
million; 71,000 is 2 percent of the 3.7
million firms currently defined as small

* Federal Procurement Data Center Special
Analysis #4.3B, pg. 1, for FY 1981

* A contract action may include the initial
contract, add-ons, change orders, etc,
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for SBA procurement purposes (see
Table 1).

SBA's management assistance data
are recorded by number of persons
helped through courses, seminars,
workshops, SCORE, ACE, and so on.
The number of firms is not tracked and,
in any case, is far fewer than the
number of persons assisted.
Furthermore, when a firm rather than an
individual makes use of management

assistance, the smallest firms tend to
use the assistance, and so it is unlikely
that many firms near the size standard
would use this form of assistance. In FY
1982, 358,000 people attended
management assistance courses and
191,000 received counseling.

Some examples of the estimated
impact in representative industries are
as follows:

The second topic for analysis is
economic cost analysis. These types of
costs are inapplicable in the case of size
standards. Size standards impose no
reporting or recordkeeping costs by
themselves. In the event that other
Federal agencies decide to use SBA's
size standards for regulatory p
any economic costs involved would be
due to that agency's regulations
themselves, not to the size standard.*

The competitive effects of size
standards differ from those normally
associated with regulations such as the
impact on prices of goods and services,
profits, growth, innovation, mergers, and
foreign trade. Size standards are not
anticipated to have any appreciable
effect on these factors.

The aspect of competition upon which
the proposed changes may have an
effect is in re competition as
business rivalry. For example, by
increasing the size standard and thereby
the number of eligible firms in an
industry, it could work to the detriment
of smaller firms by diluting SBA's fixed
resources. A somewhat larger firm,
compared to the current size standards
may win a set-aside bid or a loan from
which it previously has been excluded.

The aggregated impact of this
proposal, which includes forecasts of
firm failures, employment losses,
community impact, and the effect on
eConomic concentration is not
significant.

The likelihood of firm failures and
essociated unemployment is very
femote as a result of SBA's proposed
changes. There may be some individual
firms (certainly not industries) which
have become overly dependent on
continued SBA assistance so that a
\

* The use of SBA size standards for regulatory

Purposes is optional under the Regulatory
Flexibility Act (§ 601(3)).

change of eligibility for set-asides would
adversely affect them.

This effect may occur in industries
where size standards have been
increased. With more firms eligible to
bid on procurement set-asides, the
somewhat larger newly eligible firms
may win bids over other smaller
businesses. Again, any adverse effect
would cccur only to firms which have
become so dependent on SBA aid that
they cannot exist without it.

This proposed rule generally will
affect the four sectors of business in
which annual receipts size standards
are used: construction, wholesale, retail,
and services, Based on data from the
1977 Economic Census, the latest
available, SBA estimates that this
proposed rule will result in additional
firms being classified as small. These
firms, SBA believes, are not larger in
terms of employees or physical output,
only in terms of receipts due to inflation.
This estimate is detailed in Table 2.

Due to the fact that a very small
percentage of all small businesses are
concerned with SBA assistance, the
number of firms actually affected will be
considerably less than 39,000, It is not
possible to tell in advance what this
number would be, especially since there
is no way to determine how many firms
would use SBA assistance if the
proposed rule is adopted.

Size standards are primarily used for
SBA programs and are designed with
this purpose in mind. They are not
intended as an all-purpose definition of
small business, or as appropriate
definitions for non-SBA purposes. In the
SBA Loan Guarantee program, 7(a), the
vast majority of loans go to firms with
fewer than 19 employees, Since $2.5
million is the lowest proposed size
standard (with the exception of
agriculture), firms smaller than this size

are unaffected.” In FY 1982, the most
recent year for such data, 82 percent of
SBA loans were to firms with fewer than
19 employees.

Also, in the most recent fiscal year,
SBA participated in approximately
12,000 guaranteed loans. While there are
incomplete statistics on the total number
of loans to small business economy-
wide, SBA loans represent a tiny
proportion of total small business loans,
The normal commercial banking system
finances the vast majority of loans to
small busineas. Thus, SBA's presence in
total small business financing is quite
small,

SBA estimates that on average, 39,000
firms would generate 109 SBA loans.
However, since the newly eligible firms
will be larger than the currently eligible
firms, they most likely will not be
interested in SBA loans. This is because
the smallest small businesses generate
the bulk of SBA loans (85 percent of
guarantee loans are to firms with fewer
than 19 employees). Thus, the number of
new loans generated by the proposed
change are estimated to be considerably
less than 109, In any case, SBA's lending
authority is fixed by Congress, and the
total dollars loaned cannot change
through a change in the size standards.
The economic impact of this proposed
rule on small business lending will,
therefore, be marginal.

SBA's second major form of small
business assistance is the procurement
set-aside program. The question raised
by this proposed rule in terms of impact
is: How many additional firms will be
eligible to bid for small business set-
asides? at the most, 22,553 firms will
become newly eligible.* While there are
no data on the total number of firms
which bid on set-asides, it generally is
believed that only a small percentage of
small businesses are interested in doing
work for the Government. For this
reason, of the 22,553 firms, it is likely
that only a few hundred might become
involved in Government procurement at
the prime or subcontract level.

Further, it is impossible to predict
which firms or group of firms will gain
or lose benefits of SBA procurement
assistance. Even without any change in
size standards, the group of firms
participating in Government contracts
this year will differ in an unpredictable

* For retail in general, 55 employees is the
approximate equivalent of $2.5 million in annual
sales. For services, 65 employees is the approximate
equivalent of $2.5 million in annual sales.

* From Table 2, total firms changing status minus
13,180 retail firms (for which set-asides are not
applicable) and minus 2,864 manufacturing firms
whosa procurement eligibility remains unchanged.
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way from the group which participated
last year.

at impact will the presence of a
few hundred additional firms have on
the procurement assistance program?
While there are several million firms
eligible now, only a small percentage
participate in Government procurement,
The practical effect of this proposed
rule, although not quantifiable, may be
in having one or two additional firms
offering on a particular contract or
subcontract. For some contracts, then,
there might be perhaps eight bidders
rather than seven, with no way of
knowing whether the newly designated
small firm would even win the contract
or how it would affect the bid price of
other bidders.

In the procurement assistance
program the net effect is actually zero.
For example, if a firm currently eligible
to bid on a set-aside is too large under
the proposed size standards, then a firm
below the new standard will get the
contract and perform the work. One
firm's loss is the other's gain, and the net
resull is zero.

A third possible area of impact is the
extramural use of size standards, that is,
their use for other than SBA purposes.
These may include Federal, other
government, and private sector
adaptation of size standards for any
number of purposes. SBA usually has no
knowledge of the extramural use of its
size standards and, thus, this impact is
unknown to SBA but may be known to
the specific agency which uses small
business definitions. The use of SBA
size standards as a small business
definition, acco to the Regulatory
Flexibility Act, is advisory not
mandatory when used by other Federal
agencies (see Sec. 601(3)),

To conclude, the impact of this
proposal on the SBA loan program may
be on the order of a few million dollars
in loans. Funding permitting, loans have
always been made to a small firm as
long as it is eligible and meets the
appropriate loan requirements. For
procurement assistance, the impact is
indeterminate; if one small business is
not awarded a contract, then another
small business will get it. Thus, it offsets
the firm not receiving the contract. Any
impact due to the extramural use of
SBA's size standards is due to that
agency's regulation, not the size
standard itself.

SBA Actions ToComply With the
Administrative Procedure Act

The SBA actions described below,
which are normally required to comply
with the Administrative Procedure Act,
summarize the steps taken by the

Agency in developing the proposed rule.

The Agency published advance
notices on March 10, 1980, and May 3,
1982, on the revision of size standards.

Another notice requesting public
comment on the major issues related to
the size standards was published on
September 10, 1880,

Public hearings were held by SBA in
each of its 10 regions in May and June
1980, and may be held again if
warranted.

Over 2,000 comments were received
and considered in 1980 and 1982.

Comments from over 35 Federal
agencies were received and considered
in 1980 and 1882,

Meetings and briefings were held with
approximately 40 trade associations and
both Congressional Small Business
Committees in 1880 and similarly in
1982,

Response was made to specific
inquiries from hundered of phone calls
and letters.

SBA filed, categorized, and took into
account all the comments and inquires
submitted to the agency.

SBA has provided a very large
number of trade publications,
magazines, and trade association
newsletters with interviews and
information on the proposed size
standards. There have been press
releases as well as articlies in such
general circulation newspapers as the

Washington Post and the Wall Street

Journal.

APPENDIX A.—AGENCIES WHICH HAVE ISSUED
RULES DEFINING SMALL BUSINESS

Agency

Citation

Board
Commodtes Futres Trading

Commiasion.
Dapartment of Commencs......
Deopartmont of Defense ...

Department of Energy
Oopartment of Health and
Human Services.
Department of Labor..... —
Dopartment of the Treasory.

Enve el Pro

Agency.
Natonsl  Aeronautics  and
Socwites and Exchange
Commission.

14 CFR Part 390
17.CFR Part 1.

16 CFR Part 1306,

37 CFA Pats 1, 5

20 CFR Part 1-39, 1-701 ¢
7-2003(b), 644 512.

10 CFF 600,33

4) CFR Parts 3-1, 3-7, 1.
1.701(8)

aocmmss.s&sr 75

a ‘PR Pats 1, U
1.1244(cH-2, 1.1371-1,

40 CFR Parts 704, 713, 2%
CFR Part 104

41 CFRACh 18 Para 1, 2. 3,

7.
17 CFR 270.30-2 SEC Re
lsase No. 1765

Under the Regulatory Flexibility Act (5
U.S.C. 601-612) Federal agencies are urged to
accord special consideration to small
business under their regulations. These rules
defining small business may differ from
SBA's but they do not conflict with the size

standards for SBA's

including

procurement set asides. When participating
in SBA programs, including procurement from

small business, Federal

SBA size standards as
Part 121.

ncies must use the
lished in 13 CFR

1ABLE 1.—ESTIMATE OF NUMBER OF SMALL FIRMS COMPARED TO INOUSTRY TOTAL UNDER
PROPOSED REVISIONS FOR SIZE STANDARDS—BY INDUSTRY DIVISIONS

Current small

Proposed

Loan

aral

95,703
22,667
1,168,963
281127
129,088

83,163
1,752.297

95,700
2687
1173413
;41
132,024
277581

Farms are listed separately because,
historically, SBA has been an insignificant
source of Government farm financing, this

stod. These \J and Maros
e o n()mm

3) Moble Home

ding specel

of 1977, In

role being played by PmHA. Data are from
1978 Census of Agriculture.

SIC division
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TABLE 2. —ANALYS!S OF CHANGE

|

FIOMmMOoOOE>»

)
~
-

Fums .

. | Hil

A

'Using cwrrent loan

vasda

'Basad on current loan standard,
'laciudes only Fire, Casualty, snd Marine Insurarice; Insurance Agents: and Mobile Homesite Operators.

List of Subjects in 13 CFR Part 121

Small businesses, Size standards.

This proposed rule supersedes the
proposed rule of November 2, 1982 (47
FR 49664), which proposed a size
standard revision of 100 employees for
the accounting, auditing, and
bookkeeping industry (SIC-8931).

Accordingly, pursuant to Sections 3
end 5 (b) of the Small Business Act, as
amended (15 U.S.C. 832, 634), it is
proposed to revise Part 121 of Title 13 of
;he Code of Federal Regulations as

ollows:

PART 121—SMALL BUSINESS SIZE
REGULATIONS

Sec.

1211 Purpose and method of establishing
size standards.

121.2 Standard industrial classifications and
size standards.

121.3 General definitions.

1214 Small business for financial programs.

1215 Small business for government
procurement.

1216 Small business for sales or lease of
government property.

1217 Small business innovation research
program,

1218 Size delerminations.

1219 Protest of small business status.

12110 Size standards responsibilities.

12111 Appeals.

12112 Small business for paying reduced
patent fees under Title 35, U.S. Code.

Authority: 15 U.S.C. 832 and 634.

§1121.1 Purpose and method of
tstablishing size standards.

The essence of the American economic
System of private enterprise is free
tompetition. Only through full and free
tempetition can free markets, free entry into
business, and opportunities for the

size standard as & base. 500 employ wsed for mind
were used as the base, the number of firms changing status woald be fawer,

expression and growth of personal initiatives
and individual judgment be assured. The
preservation and expansion of such
competition is basic not only to economic
well-being but to the security of this Nation.
Such security and well-being cannot be
realized unless the actual and potential
capacity of small business is encouraged and
developed. It is the declared policy of the
Congress that the Government should aid,
counsel, assist, and protect, insofar as is
possible, the interests of small-business
concerns in order to preserve free
competitive enterprise, to insure that a fair
proportion of the total purchases and
contracts or subcontracts for property and
services for the Government (including but
not limited to contracts or subcontracts for
maintenance, repair and construction) be
placed with small-business enterprises, to
insure that a fair proportion of the total sales
of Government property be made to such
enterprises, and to maintain and strengthen
the overall economy of the Nation. (Small
Business Act, Section 2{a), (15 U.S.C. 631))

(a) To implement this policy, Congress
established the Small Business
Administration (SBA) in 1953 and gave
it the responsibility to administer a
range of programs designed to achieve
these and other social goals. Eligibility
for SBA programs requires that a firm be
“small." The actual setting of size
standards, i.e,, the size specification of
“small" is delegated to the
Administrator of the SBA.

(b) Size standards are established
primarily to define eligibility for SBA
programs and Federal procurement
p\u?ooen. It is clear, both from the Act
itself and from the legislative history,
that the specification of what is a small
business has been left to administrative,
rather than legislative, determination.
Size standards vary by industry with
particular attention to the structure of

our base. H procurement size

the designated industry, Administration
policy and the needs of the various
Federal programs to which they apply.
In its most basic sense, this is the
approach of establishing size standards.
Factors, among others, which are
examined for the purpose of setting size
standards include maximum size of
firms, average firm size, the extent of
industry dominance by large firms, the
number of firms, the distribution by firm
size of sales and employees in the
industry, the presence of Federal
procurement, and relation to other SBA
programs. The development of size
standards is not an exact quantitative
procedure. No single measure or simple
numerical device is the basis for
establishing size standards.

(c) The process of establishing size
standards is a complex one. The basic
source of data used in establishing size
standards include: the Standard
Industrial Classification Manual, which
is used as a guide in defining industries;
U.S. Bureau of the Census, Economic
Censuses including Concentration
Ratios in Manufacturing, Enterprise
Statistics; special tabulations of the
Enterprise Statistics and Annual Survey
of Manufactures prepared for SBA by
the U.S, Bureau of the Census; U.S.
Department of Commerce, U.S.
Industrial Outlook, Survey of Current
Business, and County Business Patterns;
Internal Revenue Service, Statistics of
Income; Dun and Bradstreet, DMI
Market Profile; and special USEEM
tabulations; Economic Information
Service, Marketing Information; Federal
Procurement Data System statistics,
SBA's own extensive files of articles
and correspondence, and information
provided by trade associations.

(d) Under the Regulatory Flexibility
Act (Pub. L. 96-354), Federal agencies
considering and promulgating
regulations relating to small businesses
generally utilize small business size
criteria developed pursuant to the Small
Business Act. However, SBA size
standards sometimes may not be
appropriate for the particular regulation
involved. In such cases where a Federal
agency decides the SBA size standard is
not appropriate, the agency may, after
consultation with the SBA Office of
Advocacy, establish a small business
definition which is more appropriate to
the activities of the agency.

{e) SBA assistance should not be
regarded as permanent nor as the
primary source of a firm's sales, It
should be used to assist a firm to
compete in the regular business world,
without becoming dependent on
continuing Government aid. Small
businesses should not rely on Federal
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assistance from the cradle to the grave,
but should plan for the day when they
can compete without assistance,

§ 121.2 Standard industrial classification
and size standards.

(a) The following industry size
standards apply to all SBA programs
except the sales of government property
(§ 121.6) physical disaster loans (so size
standards); Small Business Investment
Companies, Development Companies,
and Pollution Control Bonds (see
§.121.3-4(e)). The industry size
standards are set forth in the table
following this section. Their relationship
to the various SBA programs is set forth
in §§ 121.4 and 121.5 of these
regulations. The table column labeled
“SIC" follows the standard industrial
classification code as published by the
U.S. Government in the Standard
Industrial Classification Manual, Office
of Management and Budget, Executive
Office of the President. The Standard
Industrial Classificafion Manual is
intended to cover the entire field of
economic activities. It classifies and
defines activities by industry categories
and is the source used by SBA as a
gulde in defining industries for size
standards. (It is available for sale from
the U.S. Government Printing Office !
and is in the reference section of most

'Superintendent of Documents, U 8. Government
Printing Office, Washington. D.C. 20402 {Stock
Number 4101-0066)

libraries.) The number of employees or
annual receipts indicates the maximum
allowed for & concern (including its
affiliates) to be considered small.

{b) For the purpose of these size
standards, the term “number of
employees” is a measure of the average
employment of a business concern and
means its average employment,
including the employees of its domestic
and foreign affiliates, based on the
number of persons employed on a full-
time, part-time, temporary, or other
basis during each of the pay periods of
the preceeding 12 months. If a business
has not been in existence for 12 months,
“number of employees"” means the
average employment of such concern
and its affiliates during the period that
such concern has been in existence
based on the number of persons
employed during each of the pay periods
of the period that such concern has been
in business. If a business has acquired
an affiliate during the applicable 12
month period, it is necessary, in
computing the applicant's number of
employees, to include the affiliate’s
number of employees during the entire
period rather than only its employees
during the period in which it has been
an affiliate. The employees of a former
affiliate are not included even if such
concern has been an affiliate during a
portion of the period.

{c){1) “Annual receipts” means’the 3-
year average of the gross income (less
returns and allowances, sales of fixed
assets, and interaffiliate transactions) of
a concern (and its domestic and foreign
affiliates) from sales of products and
services, interest, rents, fees,
commissions, and/or from whatéver
other source derived, based on its
revenues entered on its regular books of
account for its most recently completed
3 fiscal years (whether on a cash,
accrual, completed contracts,
percentage of completion, or other
acceptable accounting basis) and, in the
case of a concern subject to U.S. Federal
income taxation, reported or to be
reported to the U.S. Treasury
Department, Internal Revenue Service
for Federal income tax purposes.

(2) If a concern has been in business
less than 3 years, its average annual
receipts for the period in which it has
been in business, and multiplying such
figure by 52. If a concern has acquired
an affiliate during the applicable
accounting period, it is necessary in
computing the applicant’s annual
receipts to include the affiliate’s receipts
during the entire applicable accounting
period, rather than only its receipts
during the period in which it has been
an affiliate. The receipts of a former
affiliate are not included even if such
concern had been affiliated during a
portion of the applicable accounting

period.

COMPARISON OF PROPOSED STANDARDS WITH CURRENT STANDARDS BY SIC INDUSTRY

Sae #ia

s n

Curront standard
Poc |

Division A—Agriculture

Mayor Growp 01—Agroultunsl Producton—Crops

0111 1o 0191 M_____,_T Agricutural Production—Crops

e}

Major Growp 02 —Agricuttural Production—Lvestock

02120020 ]

Boel Cattle Feodiots (Custom) ...
Agrcultural Production-——LUvestoch,

axcept 0211

Major Growp 07 —Agnoultural Services

Magor Geoup 08—Forestry
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COMPARISON OF PROPOSED STANDARDS WITH CURRENT STANDARDS BY SIC INDUSTRY—Continued

Size standards in tumber of empicyees of
muitons of dollars

Description Curmert standarg A
Proc. standacd

B |sssbesssss
v |EEEEEEEEEE ;
B |ssslssssss

gg
g3

g8gss
geiid
Btass

§558555888588885888888
SHIHH
FHSHTHH R HEET

wmus—wmmmmmm

G e

-memw

Buliders
| industrial Buldings and Wa
Buiiings, Other Than industrial Bulidings and Warshouses .|

Majcr Group 18—Construction Other Than Buiding Constuction—Goneral Contractors

4444

4444

Floor Laying and Other Floor Work, NEC.
Roofing Shoet Metal Work
Onling

and
Work
Water Wed
1 Stes! Eraction.
and Glazing Work

144444444244
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Other Pet Food
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W\e
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g Table Oss, Margarine and Other Edble Fats and Ofs, NEC

Oal Mlls.

m

y
o

Animal and Marine Fats and Oils.

Sh

Canned Frults, Vegetabieo, Presorvos, Jama, and Jolles *
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mmw&wwmnsc”
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Womaen's Full Langth and Knee Length Hoslery
Hoslery, Except Women's Full Length and Kneo Langth HOSINY .. iiiiise

COMPARISON OF PROPOSED STANDARDS WITH CURRENT STANDARDS BY SIC INDUSTRY—Continued
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COMPARISON OF PROPOSED STANDARDS WiTH CURRENT STANDARDS BY SIC INDUSTRY—Continued

in of
milkons of dofiars

359
|8

BRBBRRBRR

§85888588

EEEEEENESY
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COMPARISON OF PROPOSED STANDARDS WITH CURRENT STANDARDS BY SIC InousTRY—Continued
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d Paper and Pap
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= s
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COMPARISON OF PROPOSED STANDARDS WITH CURRENT STANDARDS BY SIC INoUSTRY—Continued

Size standiards In number of empioyses or
millons of dollars

Current standard

Proc. | Lown

E2888888888
BEBEEEEBRER

Major Group 32—Sione, Clay, Giase, and Concrete Products

Pressed and Blown Glass and Glassware, NEC
Giass Products, Mado of Purchasad Glass
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Vireous China Plumbing Fixtures and China and Earthenwira Fitlings and Battvoom Accessories ...
Viroous China Table and Kiichen
Fine Earth ) Table and Kichen Asctich
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COMPARISON OF PROPOSED STANDARDS WITH CURRENT STANDARDS BY SIC INoUSTRY~Continued
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COMPARISON OF PROPOSED STANDARDS WITH CURRENT STANDARDS BY SIC INDUSTRY~—Continued

of

Sare standards in number of empioyees or
milions of collars

Curront standard Proposed
Proc. Losn stancerd
3835 H C 750 750 750
3636 Machin b 750 750
239 Househok Appi NEC. 500 500 600
%41 Electric Lamps 1,000 1.000 1,000
543, Curront-Casrying Wiring Devi 500 800 800
544 N ni-Carrying Wiring Dev 500 500 500
3645, R Edoctric Fo 500 250 600
3646, G clal, industrial, and institutional Electric Lighting Fo 500 250 500
3647 Veha Lighting 500 25 500
A8 Equipment, NEC. 500 250 500
3851 Radio and Tolevision Recelving Sets, Except Co cation Typ 750 750 750
3852 Phonograph and Pre-tecorded Megnatic Tape 750 750 750
61 Tolophone and T Apparatus 1,000 1,000 1,000
3652 Rado and Television Transmiting. Equipment and ADDaratus. ... 750 750 750
w7 Redio and Telavision Receiving Type Electron Tubes, Except Cathode Ray 1,000 1,000 1,000
672, Cathode Ray Television Pictre Tubes 750 750 780
w73 T Indusirial, and Specisl Purpose Electron Tubes. 750 7%0 750
6T Semiconducion and Related Devices 500 600 500
W78 Eloctronic Cap 500 500 500
36786, Resiston, for » 500 500 800
%77, Elo ic Colls, Transiormens, and Other Inductors 500 500 500
Kon ) Connactors, for Electronic 500 500 500
670 Electronic Components, NEC. 500 500 500
%691 Sworage Batteries 500 500 600
2052 Prienary Batteries, Dry and Wet 1,000 1,000 1,000
3603 Radiographic Xoray, Flucroscopic X<ay, Therapeutic X-ay, and Other Xray Apparatus and Tubes; 500 500 500
Eloctromadical and iC Apparatus.

3604 Electrical Equipment for intemal Combustion Engle 750 750 750
%99 Eloctrical M Y. and Supplies, NEC, 500 500 500
Major Group 37—Transportation Equipment
m iclos and Passengor Car Bodies 1,000 1,000 1,000
3 Truck and Bus Bodies 500 250 500
e Motor Vehicle Parts and A o 500 500 500
s Truck Traders 500 00 500
718 Motor Homes 500 250 1,000
2 Awcrant 1,500 1,500 1,500
3724 Arcraft Engines and Engine Parts 1,000 1,000 1,000
ko) Awcraft Parts ard Awdiary Equipment NEC. 1,000 1.000 1.000
s Ship Bullding and Rapairing 1,000 1,000 1,000
R Boat Bulldng and Repaking 500 250 500
4 Reliroad Equip: 1,000 750 1,000
375 Motorcycles, Bicycles, and Parts. 500 500 @0
761 Guided Missiles and Space 1,000 250 1,000
37e4 Guided Missiie and Space Vehicie Propuision Units and Proputsion Unit Parts 1,000 1,000 1,000
nes Guided Missile and Space Vehicle Parts and Awdiary Equipment, NEC. 1,000 1,000 1,000
2 Travel Trallors and Campers, 500 280 500
795 Tanks and Tank Componants 1,000 1,000 1,000
e Tranapor Equipment, NEC. 500 250 500
Magor Group 38—Messuring, Analyzing, and Controlling Instruments; Photographic. Medical, and Optional Goods; Watches and Clocks
811 Engineering, Laboratory, Scientific, and Research lnstruments and Assockaled Equipment ... 500 500 |- 500
w22 Automatic Controis for Regulating Residential and Commercial Enviro and Applar 500 500 500
»2. ‘;ou;_ for Moas . Display, and Control of Process Verdables, and Rolatod 500 500 500
3624 fotalzing Fluid Meters and 500 500 500
3825 ) nia for Measunng and Testing of Elactricity and Electrical Signals 500 500 500
3820 Moaswing and Controling Devices, NEC. 500 500 600
832 Op#tical and L 500 250 500
3Bet Surgicl and Medical nstruments Apparatus 500 250 500
3842 and Surgical Appiances and Supples 500 250 600
a3 Dental Equipment and 500 250 500
3351 Ophithaimic 500 250 500
3081 Photographic Equipment and Supplk 500 500 500
w73, Waiches, Clocks, Clockwork Operated Devices, and Parts 500 500 500
Major Group 39—Miscellancous Manufechuing Industries
. Jowolry, Pr Motal 500 250 500
014 Sy v, Platod Ware, and Stainkoss Steel Ware 500 500 500
s Jowelers' Findings and Materials, and Lapidary Work 500 250 500
31 Musical Instruments 500 %0 600
B2 Dolls 500 250 500
e, Gamos, Toys, and Children's Vehicles; Except Dolis and Bicycies 500 2% 500
349 and Athletic Goods, NEC. 500 25 500
W51 Pens, Ponclls, and Parts. 500 500 600
82 Load Pencils, Crayons, and Astists’ Matorials 800 250 500
3053 Marking Davices 500 250 500
W58, Carbon Paper and inked Ribbons. 500 250 500
981 Costume Jewniry and Noveltes, Except Precious Metal 500 250 £00
02 Feathers, Plumes, and Arsicis) Treos and Fi 500 250 500
) Buttons. 500 250 600
ko) Neodtos, Pina, Hooks end Eyes, and Similar Notions. 500 250 500
o1, Brooms and Srushes 500 250 500
o Signs and Advertising Displays... 500 250 500
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COMPARISON OF PROPOSED STANDARDS WITH CURRENT STANDARDS BY SIC INDUSTRY—Continued

Saze standards in number of empioyees or
milions of dollers

Current standard
Proc. Loan

Buria Cashots
L Asphafiod-Felt-Basa, and Other Hard Surface Floor Convedngs, NEC.
" g lodustries, NEC.

Devision E—Transponation, Communications, Electric, Gas, and Sanitary Services

Major Group 40—FRaliroad Tranaportation -

Ralroad, Une-haud Operating
Switching and T al Extabliet

Major Group 41—Local and Suburban Transit and Inecrban Highway P

Elggggges

Facitios Tor Motor Fresght Transpomation s
Major Group 44-—Water Transportation®
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COMPARISON OF PROPOSED STANDARDS WITH CURRENT STANDARDS 8Y SIC INDuSTRY—Continued

Sizo standards in rumber of empioyoes or
milons of dollars

Curent standard
Proc.

MMM\-“YM
Petroleurn 8 Petroloumn Products Wholosalon, Excapt Bub Stasoas and T
Boer and Ale

Wines and Distiled Alcoholo Boverages.

Farm Suppies

Tob and Tobacco Pn
Paints, Varrishes, and Supples
Nondurable Goods, NEC

SRR R R R R e e R e R

Division G—Retall Trade
Major Group 52—8uiiding Matedials, Hardware, Garden Supply, ard Mobie Home Dealers

Other Buliding Materials Doaders
and Wallpaper Stores.
Stores.

Nurserog, Lawn and Garden Supply Stores
Home Dealers

{111

Majr Group 53—Genersl Marchandiee Siores
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COMPARISON OF PROPOSED STANDARDS WITH CURRENT STANDARDS BY SIC INDuSTRY—Continued

Sae

198 in Aumber of empioy
maRons of dollars

sancarg

Loan

£

1133343

4444444%

Major Group 55—Automotive Dealers and Gasoline Service Stations

Vehicles Dealers (Now and Used)

Vehicle Dealers (Used Only)
Auto end Home Supply Stores
Gascine Service Stations

Boat Dealers ...

4444444

44444

g

444
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Cusrent
Proc.

None
None
None
None
None
None
None
None
None
None
None
None
None
None
None
None
None
None
None
None
None
None
None
None
None
Nome
None
None
None
None
Nore
None
None
None
$55
None
None
None
None
None
None
None
None
None
None
None
None
None
None
None
None
None
None
None
None
None
None
None

4444194344348 4449444444

Major Group §3—insurance
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~ COMPARISON OF PROPOSED STANDARDS WiTH CURRENT STANDARDS BY SIC INDUSTRY~—~Continued

Sae slandards In number of employees or
mitions of doliars

Curront standard

43

Shops, Shoe Shine Parlors, and Hat Cleaning Shops.
Service and Cre

-
S3gs

:44444444444444
-4 34444 44

Major Group 73—Business Senvices

ing Agencics

Outdoor Advertisng Sarvices .
Radbo, Telavision, and Pubishars’ Adverising Roprossntatives

Advertising, NEC.

G Credit Reporting Agancies, Mercantie Reporting Agencies, and Adustment and Collection
“"u'd".,

3444
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3434334435
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Fight Training Services
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§121.3 General definitions

(a) Affiliates: Concerns, other than
investment companies licensed, or state
development companies qualifying
under the Small Business Investment
Act of 1858 and the regulations issued
pursuant thereto, or investment
companies registered under the
investment Company Act of 1940, are
affiliates of each other when either
directly or indirectly (1) one concern
controls or has the power to control the
other or (2) a third party or parties
controls or has the power to control
both, In determining whether concerns
are independently owned and operated
and whether or not affilation exists,
consideration shall be given to all
appropriate factors, including common
ownership, common management, and
contractual relationships: Provided,
however, That restraints imposed on a
franchisee by its franchise agreement
shall not be considered in determining
whether the franchisor controls or has
the power to control and, therefore, is
affilated with the franchisee, if the
franchisee has the right to profit from his
effort, commensurate with ownership,
and bears the risk of loss or failure.

(i) Nature of Control. Every business '
concern is considered as having one or
more parties who directly or indirectly
control or haye the power to control it.
Control may be affirmative or negative
and it is immaterial whether it is
exercised so long as the power to
control exists.

Example. A owning 50 percent of the
voling stock of a concern would have
negative power to control such concern since
he can block any action of the other
stockholders. , the bylaws of a
corporation may permﬂ a stockholder with
leas than 50 percent of the voting stock to
block any actions taken by the other
stockholders. Affiliation exists when one or
more parties have the power to control a
concemn while at the same time another party,
or other parties, may be in control of the

concern at the will of the party with the
power to control.

(if) Meaning of “party or parties.” The
term “'party” or “parties” includes, but is
not limited to, two or more persons with
an identity of interest such as members
of the same family or persons with
common investments in more than one
concern. In determining who controls or
has the power to control a concern,
persons with an identity of interest may
be treated as though they were one
person,

(iii) Control through stock
ownership.—{A) A party is considered
to control or have the power to control a
concern if he controls or has the power
to control 50 percent or more of its
voting stock.

(B) A party is considered to control or
have the power to control a concern
even though he owns, controls, or has
the power to control less than 50 percent
of the concern's voting stock if the block
of stock he owns, controls or has the
power to control is large as compared
with any other outstanding block of
stock. If two or more parties each owns,
controls or has the power to control less
than 50 percent of the voting stock of a
concern and such minority block is (2}
equal or substantially equal in size, and
{2) large as compared with any other
block outstanding, there is a
presumption that each such party
controls or has the power to control
such concern; however, such

_ presumption may be rebutted by a

showing that such control or power to
control, in fact, does not exist.

(C) If a concern's voting stock is
distributed other than as described
above, its management (officers and
directors) is deemed to be in control of
such concern.

Example. In a corporation where the
officers and directors own various size blocks
of stock totalling 40 percent of a concern's
voting stock. but no officer or director has a

ing, sudtng. and

block sufficient to give him control or the
power to control and the remaining 80
percent is widely distributed with no
individual stockholder having a stock interest
greater than 10 percent, management has the
power to control,

(iv) Stock options, convertible
debentures, and agreements to merge.
Stock options and convertible
debentures exercisable at the time or
within a relatively short time after a size
determination and agreements to merge
in the future are considered as having a
present effect on the power to control
the concern. Therefore, in making a size
determination, such options, debentures,
and agreements are treated as though
the rights held thereunder had been
exercised.

Example. If company "A" holds an option to
purchase a controlling interest in company
“B" and such option can be exercised at any
time by company “A", the situation is treated
as though company "A" had exercised its
rights and had become owner of a controlling
interest in company “B". Further, if company
“A" has entered into an agreement to merge
with company “B” in the future, the situstion
is treated as though the merger had taken
place,

(v) Voting trusts. If the purpose of a
voting trust, or similar agreement is to
separate voting power from beneficial
ownership of voting stock for the
purpose of shifting control of or the
power to control a concern in order that
such concern or another concern may
qualify as a small business within the
size regulations, such voting trust shall
not be considered valid for this purpose
regardless of whether it is or is not valid
within the appropriate jurisdiction.
However, if a voting trust is entered into
for a legitimate purpose other than that
described above, and it is valid within
the appropriate jurisdiction, it may be
considered valid for the purpose of a
size determination, provided such
consideration is determined to be in the
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best interest of the small business

program.

(vi) Control through common
management, A concern may be found
as controlling or having the power to
control another concern when one or
more of the following circumstances are
found to exist, and it is reasonable to
conclude that under the circumstances,
such concern is directing or influencing
or has the power to direct or influence
the operation of such other concern.

(A) Interlocking management.
Officers, directors, employees, or
principal stockholders of one concern
serve as a working majority of the board
of directors or officers of another =
concern.

{B) Common facilities. One concern
shares common office space and/or
employees and/or other facilities with
another concern particularly where such
concerns are in the same or related
industry or field of operation, or where
such concerns were formerly affiliated.

(C) Newly organized concern. Former
officers, directors, principal
stockholders, and/or key employees of
one concern organize a new concern in
the same or a related industry or field of
operation, and serve as its officers,
directors, principa! stockholders, and/or
key employees, and one concern is
furnishing or will furnish the other
concem with subcontracts, financial or
technical assistance, and/or other
facilities, whether for a fee or otherwise.

}vii] Control through contractual
relationships.— (A) Definition of a joint
venture for size determination purposes:
A joint venture for size determination
purpose is an association of persons
and/or concerns with interests in any
degree or proportion by way of contract,
express or implied, consorting to engage
in and carry out a single specific
business venture for joint profit for
which purpose they combine their
efforts, property, money, skill, or
knowledge, but not on a continuing or
permanent basis for conducting business
general]y A joint venture is viewed as a

usiness entity in determining power to
control its management,

(B) Joint ventures—financial
assistance. For the purpose of financial
assistance to a joint venture, the parties
thereto are considered as controlling or
having the power to control each other
and are considered as being affiliated.
For the purpose of financial assistance
to a concern which has requested
assistance for its own use, but which is
incidentally a party to a joint venture,
such concern is not considered as being
affiliated with its joint venturer.

(C) Joint venture—procurement and
ﬁ‘ perty sale assistance. Concerns

dding on a particular procurement or

property sale as joint venturers are
considered as affiliated and controlling
or having the power to control each
other with regard to performance of the
contract. Moreover, as ostensible
subcontractor which is to perform
primary or vital requirements of a
contract may have a controlling role
such to be considered a joint venturer
affiliated on the contract with the prime
contractor. A joint venture affiliation
finding is limited to particular contracts
unless the SBA size determination finds
general affiliation between the parties.

(D) Where a concern is not considered
as being an affiliate of & concern with
which it is participating in a joint
venture, it is necessary, nevertheless, in
computing annual receipts, efc., for the
purpose of applying size standards to
include such concern's share of the joint
venture receipts (as distingulshed from
its share of the profits of such venture).

(E) Franchise and license agreements,
If a concern operates or is to operate
under a franchise (or a license)
agreement, the following policy is
applicable: In determining whether the
franchisor controls or has the power to
control and, therefore, is affiliated with
the franchisee, the restraints imposed on
a franchisee by its franchise agreement
shall not be considered provided that
the franchisee has the right to profit
from its effort and the risk of loss or
failure, commensurate with ownership.
Even though a franchisee may not be
controlled by the franchisor by virtue of
the contractual relationship between
them, the franchisee may be controlled
by the franchisor or others through
common ownership or common
management, in which case they would
be considered as affiliated.

(B) “Concern" means any business
entity organized for profit {even if its
ownership is in the hands of a nonprofit
entity) with a place of business located
in the United States and which makes a
significant contribution to the U.S.
economy through payment of taxes and/
or use of American products, material
and/or labor, etc. "Concern” includes
but is not limited to an individual,
partnership, corporation joint venture,
association, or cooperative. For the
purpose of making affiliation findings
(see subsection (&) of this section) any
business entity whether organized for
profit or not, and any foreign business
entity, i.e., any entity located outside the
United States, shall be included.

(c) A concern is “not dominant in its
field of operation” when it does not
exercise a controlling or major influence
on & national basis in a kind of business
activity in which a number of business
concerns are primarily engaged. In
determining whether dominance exists,

consideration shall be given to all
appropriate factors, including volume of
business, number of employees,
financial resources, competitive status
or position, ownership or control of
marterials, processes, patents, license
agreements, facilities, sales territory,
and nature of business activity.

§ 121.4 Small business for financial
programs.

(a) The provisions within this section
apply to size eligibility for SBA financia!
assistance, which includes the following
SBA programs: Financial and Guarantee
Assistance, Small Business Investment
Companies, Development Companies,
Surety Bonding, Pollution Control, and
Minority Small Business and Capital
Ownership Development. Such size
eligibility is determined with reference
to the size standard for the primary
industry of the concern {including any
affiliates) under the SIC code size
standards in the table contained in
§ 121.2. The size standards are generally
in terms of four-digit industries set forth
in the Standard Industrial Classification
Manual. In addition to meeting the size
standards of this regulation, a small
business concern must be not dominant
in its field of operation. (See § 121.3(c).)
If a concern is engaged in a number of
industries (or including its affiliates is
engaged in several industries), the size
standard shall be that of the concern’s
{or concerns') primary industry. The
primary industry determination
considers the distribution among
industries during the most recent fiscal
year and 12 month period of receipts
and employees of the concern (or of an
entire affiliated group if the group in its
entirety has a different primary
industry). The determination may also
consider other factors (e.g., patents,
contract awards, assels).

(b) After the appropriate size standard
is ascertained, the eligibility of the
concern under that size standard must
be considerd. In determining whether a
concern is eligible under its applicable
primary industry size standard,
employees or receipts (or other size
measurement under subsection (e} of
this section, e.g., net worth) of the
concern and its affiliates must be

~ aggregated. (Section 121.3(a) sets forth

the SBA affiliation definition.)

(¢) A concern which applies for an
SBA loan or guarantee to refinance an
existing SBA loan or guarantee but
which, since the date of the o
financing, has by natural
distinguished from, e. g, merger) gro
to a size which exceeds the appllcabla
size standard, is considered as small for
the purpose of refinancing if SBA
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administratively determines that
refinancing is n to protect the
Government’s financial interest.

(d) The applicable size standards for
the purpose of all SBA financial and
guarantee programs excluding the
Section 8{a) Program and the Surety
Bond Guarantee Assistance Program,
are increased by 25 percent whenever
the concern agrees to use the assistance
within a “labor surplus area,” or
“redevelopment area.” “Redevelopment
area” means a "redevelopment area” in
accordance with the Public Works
Economic Development Act of 1965
(Pub. L. 89-1386, 79 Stat. 570, 42 U.S.C.
3211). “Labor surplus areas” are defined
monthly in the Department of Labor
publication “‘Area Trends."

(3) A small business concern for the
purpose of receiving financial or other
assistance from small business
investment companies or development
companies, or pollution control
guarantee assistance, is one which: (1)
Together with its affiliates, does not
have net worth in excess of $6 million,
and does not have an average net
income after Federal income taxes for
the preceding 2 years in excess of $2
million (average net income to be
computed without benefit of any
caryover loss); or (2) a concern is also
eligible for these programs if it
otherwise qualifies under this section as
a small business concern for financial
assistance.

(f) The concern's size status may be
determined at the SBA District Office,
the SBA Regional Office, or by any other
SBA office or financial institution
appropriately designated. The
determination may be made at the time
of application for assistance. The
concern’s size eligibility is determined
as of the time of its application or self-
certification as small by the concern and
the time of approval of the financing.
Except for firms participating in the
section 8(a) program, subsequent
changes in size will not affect a firm's
size status.

(g) For p es of the Minority Small
Business and Capital Ownership
Development Assistance program (the
program authorized by section 8(a) of
the Small Business Act),

(1) In order to be eligible to participate
in the section 8(a) program, an applicant
concern must qualify as a small
business concern as defined for
purposes of Covernment procurement in
§ 121.2 of the SBA Rules and
Regulations. The particular size
standard to be applied will be based on
the primary industry classification of the
applicant concern.

(2) In order to continue to participate
in the section 8{a) program once a

concern is admitted to the program, the

- concern must to SBA thatitisa

small business for the purpose of
performing each individual contract
which it is awarded. SBA, in turn, will
verify such certifications.

(h) For purposes of surety bond
guarantee assistance

(1) Any construction concern (general
of special trade) is small if its annual
receipts average for its preceding three
fiscal years does not exceed $5 million.

(2) Any concern performing a contract
for services (including but not limited to
services set forth in Division I, Services,
of the Standard Industrial classification
Manual) is small it its annual receipts
average for its preceding three fiscal
years does not exceed $5 million.

(3) For other surety bond guarantee
assistance, the provisions of § 121.4 (a)
and (b) are applicable in determining
eligibility as a small business concern.

§121.5 Small business for government
procurement.

(a) A small business concern for the
purpose of Government procurement is
a concern, including its affiliates, which
is not dominant in the field of operation
in which it is bidding on Government
contracts and can further qualify under
the criteria set forth in this section. The
size status of a concern (including its
affiliates) is determined as of the date of
written self-certification as a small
business as part of a concern's
submission of a bid or offer. An opinion
rendered by SBA 1o a contracting officer
on the basis of published or commonly
known information and without the
benefit of an SBA inquiry, is not
considered an SBA size determination.

(b)(1) The procurement is classified
for size standard purposes in the most
appropriate SIC code industry category
(§ 121.2); giving consideration to the
industry descriptions in the regulation
and the SIC Manual, the product or
service description in the solicitation
and attachments thereto, the relative
value of items in the procurement and
the principal nature of the procurement.
In borderline cases, consideration may
be given to previous Government
procurement classifications of the same
or similar products or services,
additional information on the industries
and on the product or service being

. procured, and to evaluations on which

industry classification would best serve
the purposes of the Small Business Act.
A concern which is biddingon a
contract for a procurement in an SIC
industry under § 121.2 must meet the
size standard designated for that
industry. The size standard and SIC
industry designation are set forth in the
solicitation.

(2) Any concern which submits a bid
or offer in its own name, other than on a
construction or service contract, but
which proposes to furnish a product
which it did not itself manufacture, is
deemed to be a small business when:

(i) Its average annual receipts
(including affiliates) for its three most
recently completed fiscal years does not
exceed the size standard for the
appropriate wholesale industry
identified with the product being
procured as defined in § 121.2, and

(ii) In the case of Government
procurement reserved (i.e., set aside) for
small businesses, such nonmanufacturer
must furnish, in the performance of the
contract, the product of a small business
manufacturer or producer, which end
product must be manufactured or
produced in the United States. The term
“nonmanufacturer” includes a concern
which can manufacture or produce the
product referred to in the specific
procurement but does not do so in
connection with that procurement. For
size determination purposes there can
be only one manufacturer of the end
item being procured. The manufacturer
of the end item being procured is the
concern which, with its own forces,
transforms inorganic or organic
substances including raw materials and/
or miscellaneous parts or components
into such end item. Whether a bidder on
a particular procurement is the
manufacturer or a nonmanufacturer for
the purpose of a size determination need
not be consistent with whether such
concern is or is not a manufacturer for
the purpose of the Walsh-Healey Act.

(iii) A concern which purchases items
and packages them into a kit is
considered to be a nonmanufacturer
small business and can qualify as such
for a given procurement if it meets the
size qualifications of a small
nonmanufacturer for the procurement
and if more than 50 percent of the total
value of the kit and its contents is
accounted for by items manufactured by
small business.

(iv) If the procurement is subject to,
and is actually processed under, “small
purchase procedures” as defined in the
Defense Acquisition Regulation (DAR),
Federal Procurement Regulation (FPR),
and the National Aeronautics and Space
Administration Procurement Regulation
(NASAPR), as applicable, such
nonmanufacturer may furnish any
domestically produced or manufactured
product.

{v) For the purpose of receiving a
Certificate of Competency on an
unrestricted procurement, a small
business nonmanufacturer may furnish
any domestically produced or
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manufactured product. The applicable

size standard shall be that of the

wholesale industry of the item being
rocured.

(c) If & procurement calls for two or
more items with different size standards
and the bidder can bid on any items, the
bidder must meet the size standard for
each item for which it submits a bid. If
the procurement calls for more than one
item and a bidder is required to bid on
all items, the bidder can qualify as small
business for such procurement if it
meets the size standard for the item
accounting for the greatest percentage of
the total contract value.

(d) The determination of the
appropriate classification of a product
or service shall be made by the
contracting officer of the p
agency or his authorized representative.
Both the SIC industry classification and
_ the applicable size standard (number of
emloyees, average annual receipts, etc.),
shall be set forth in the solicitation and
such determination of the contracting
officer shall be final unless appealed to
SBA in the manner provided in § 121.11;
provided, however, that an unclear or
incomplete classification action by the
contracting officer may be supplied by
the SBA if necessary in connection with
a size determination or size appeal.

(e) In the submission of a bid or
proposal on a Government procurement,
a concern which meets the designated
size standard and which either has not
been determined by SPA to be ineligible
under the same or a lower size standard,
or has been determined to be ineligible
but subsequently has been recertified by
SBA, may represent that it is a small
business concern within the size
standard designated for the
procurement. In the absence of a written
protest by other bidders or other
credible information which would cause
a contracting officer to question the
veracity of the self-certification, a
contracting officer shall accept the self-
certification at face value for the
particular procurement involved. The
contracting officer shall refer written
protests to SBA; and, if he has cause,
may refer his own protest to SBA for a
size determination. The protest should
provide specific factual reasons
enabling the protested concern to
respond to the particular allegations that
it is not a small business concern within
the size standard applicable to the
procurement.

(f) If a concern has been determined
by SBA to be ineligible as a small
business under a particular size
standard, and it bas already self-
certified as a small business on a
pending procurement subject to the
same or lower number of employees or

annual receipts size standard
(whichever is applicable), it shall
immediately notify the contracting
officer of such adverse size
determination. :

(g) For subcontracting purposes
pursuant to Section 8{d) of the Small
Business Act, & concern is small

(1) in connection with subcontracts of
$10,000 or less which relate to
Government procurements if, including
its affiliates, its number of employees
does not exceed 500 persons; and

{2) In connection with subcontracts
exceeding $10,000 which relate to
Government procurements if its number
of employees or average annual
receipts, (including its affiliates), does
not exceed the size standard under
§ 121.2 for the product or service it is
providing on the subcontract. Concerns
may self-certify their status as a small
subcontractor for the procurement.

(3) The contracting officer or other
affected party in connection with small
business subcontracting requirements,
pursuant to section 8(d) of the Small
Business Act, may protest a written
representation of small business status,
or the refusal to accept such written
representation, of a concern offering as
& subcontractor on a particular
procurement. The protest and related
information shall be referred to the SBA
Regional Office in which the concern
has its principal office for a size
determination or other appropriate SBA
action.

§121.6 Small business for sales or lease
of Government property.

In the submission of a bid or proposal
for the purchase or lease of
Government-owned property, a small
business concern is one which meets the
criteria provided in this section. The size
status of a concern (including its
affiliates) is determined as of the date of
written self-certification as a small
business as part of a concern’s
submission of a bid or offer. An opinion
rendered by SBA to a contracting officer
on the basis of published or commonly
known information and without the
benefit of an SBA inquiry is not
considered an SBA size determination.

In the absence of a written protest by
other bidders or other credxgrl:
information which would cause a

contracting officer to question the
veracity of a concern's self-certification
as a small business, a contracting officer
shall accept the self-certification at face
value. The contracting officer shall refer
written protests to SBA; and, if he has
cause, may refer his own protest to SBA
for a size determination. The protest
should provide specific factual reasons
enabling the protested concern to

respond to the particular allegations that

. it is not a small business concern for the

sale or lease on which protested. If a
concern has been determined by SBA to
be ineligible under the applicable size
standard and has not been recertified, it
shall not self-certify under that size
standard until it has been recestified by
SBA; and shall immediately notify the
contracting officer on any pending sales
or leases where it had self-certified
under the same size standard.

(a) Sales of Government-owned
property other than timber. A small
business concern for the purpose of the
sale of Government-owned property
other than timber is a concern, including
its affiliates, which is independently
owned and operated, is not dominant in
its field of operation, and can further

- qualify under the following criteria.

(1) Manufacturers, Any concern which
is primarily engaged in manufacturing is
small if its number of employees does
not exceed 500 persons: Provided,
however, That & concern rily
engaged in SIC Industry 2811, Petraleum
Refining, is small if its number of
employees does not exceed 1,500
persons and it does not have more than
50,000 barrels per day crude oil or bona
fide feed stock capacity * from owned
and/or leased facilities, or from
facilities made available to such
concern under an arrangement such as,
but not limited to, an exchange
agreement (except on a refined-product-
for-refined-product basis) or a
throughput or other from of essing
agreement, with the same ag:é: as
though such facilities had been leased.

(2) Other than manufacturers. Any
concern which is primarily not a
manufacturer (except as specified in
paragraph (a)(3) of this section) is small
if its average annual receipts for its
preceding 3 fiscal years do not exceed
$2 million.

(3) Stockpile purchasers. Any concern
primarily eng in the se of
materials which are not domestic

roducts is small if its annual receipts
or its preceding 3 fiscal years do not
exceed $42 million.

(b) Sales of Government-owned
timber. (1) In connection with sale of
Government-owned timber, a small
business is a concern that:

(i) Is primarily engaged in the logging
or forest products industry;*

% See § 121.2 [footnotes) for definition of crude ofl
capacity and bona fide feed stock capacity.

3 “Forest Products Industry” means logging. wood
preserving, and the manufacture of lumber and
wood related products such as veneer, plywood,
hardborad, particle board, or wood pulp, and of
products of which lumber or wood related products
are the principal raw material.
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(ii) Is independently owned and
operated;

(1) Is not dominant in its field of
operation; and

(iv) Together with its affiliates, ita
number of employees does not exceed
500 persons.

(2) In the case of Government sales of
timber reserved for or involving
preferential treatment of small
businesses, when the Government
timber being purchased is to be resold, a
concern is a small business when:

(i) It is a small business within the
meaning of paragraph (b)(1) of this
section, and

(ii) It agrees that it will not sell to a
concern which is not a small business
within the meaning of this paragraph
more than 30 percent (50 percent in
Alaska) of such timber. The term “sell”
includes but is not limited to the
exchange of sawlogs for sawlogs on a
product-for-product basis with or
without monetary adjustment, and an
indirect transfer such as the sale of the
assets of (or a controlling interestin)a *
concern after it has been awarded one
or more set-aside sales of timber, Under
the latter circumstances, if, after being
awarded a set-aside sale of timber a
small business concern merges with or
becomes subject to the control of a large
business, so much of such timber (or
sawlogs therefrom) shall be sold to one
or more small businesses as is
necessary for compliance with the 30
percent (50 percent in Alaska)
restriction.

(3) In the case of Government sales
reserved for or involving preferential
treatment of small businesses, when the
Government timber purchased is not to
be resold in the form of sawlogs to be
manufactured into lumber and timbers,

a concern is a small business when:

(i) It meets the criteria contained in
paragraph (b)(1) of this section, and

(ii) It agrees that in manufacturing
lumber or timbers from such sawlogs cut
from the Government timber, it will do
s0 only with its own facilities or those of
concerns that gualify under paragraph
(b)(1) of this section as a small business.
This provision assumes that the
successful bidder will remain a small
business until the products have been
manufactured. Accordingly, if, after
acquiring the set-aside sale the bidder is
purchased by, becomes controlled by, or
merged with a large business, so much
of such timber (or sawlogs therefrom) as
is necessary shall be sold to one or more
small businesses for compliance with
the 30 percent (50 percent in Alaska)
restriction. Any concern which self-
certifies as a small business concern for
the purpose of award under a small
business set-aside sale of Government

timber.is expected to maintain evidence
that it did so in good faith. Accordingly,
such a concern will have to maintain for
a period of 3 years the names, address,
and size status of each concern to whom
the timber or sawlogs were sold or
disposed, and log species, grades, and
volumes involved. Such concern, and
any subsequent small business concern
that acquires the sawlogs, also shall
require its small business purchasers to
maintain similar records for a period of
3 years. Further, if the timber

is not to be resold in the form of
sawlogs, but is to be manufactured into
lumber or timbers by a concern other
than the bidder, the bidder must
maintain records to show the name,
address, and the size status of the
concern manufacturing the sawlogs into
lumber or timbers.

(c) Special salvage timber sales. (1) In
connection with sale of Government-
owned special salvage timber,
designated by the USFS as SSTS, &
small business is a concem that:

(i) Is primarily e ed in the logging
or forests products industry;

{ii) Is independently owned and
operated;

(iii) Is not dominant in its field of
operation; and

(iv) Together with its affiliates, its
number of employees does not exceed
25 persons during any pay period for the
last 12 months.

(2) In the case of Government-owned
special salvage timber reserved for or
involving preferential treatment of small
business, restri the disposal of
timber and, when the special salvage
timber being purchased is to be resold, a
concern is a small business when:

(i) It is a small business within the
meaning of paragraph (c)(1) of this
section, and

(ii) It agrees that it will not sell to a
concern which is not a small business
within the meaning of paragraph (b)(1)
of this section more than 30 percent of
such timber (50 percent in Alaska). The
term “sell" includes but is not limited to
the exchange of sawlogs for sawlogs on
a product-for-product basis with or
without monetary adjustment, and an
Indirect transfer such as the sale of the
assets of (or a controlling interest in) a
concern after it has been awarded one
or more set-aside sales of timber. Under
the latter circumstances, if, after being
awarded a set-aside sale of timber a
small business concern merges with or
becomes subject to the control of a large
business, sc much of such timber (or
sawlogs therefrom) shall be sold to one
or more small businesses as is
necessary for compliance with the 30
percent (50 percent in Alaska) f
restriction.

(iil) It agrees that as an eligible logger,
it will accomplish a significant portion
of the logging operation, exclusive of
hauling, with its own employees. -
Significant logging of timber means
using its own employees to accomplish
two or more of the following element:
(A) felling and bucking, (B) yarding, (C)
loading. It further agrees that such SSTS
sale logging elements not accomplished
with its own employees will be
subcontracted only to concerns eligible
for preferential award of an SSTS sale,

(3) In the case of Government-owned
special salvage timber reserved for or
involving preferential treatment of small
businesses, restricting the disposal of
timber, and when the special salvage
timber purchased is not to be resold in
the form of sawlogs to be manufactured
into lumber and timbers, a concern is a
small business when:

(i) It meets the criteria contained in
paragraph (c){1) of this section, and

(ii) It agrees that it will manufacture a
significant portion of the logs with its
own employees. Manufacture of logs
means, at a minimum, a breakdown of
the log into the rough cut of the finished
product. This provision assumes that the
successful bidder will remain a small
business until the products have been
manufactured. Accordingly, if, after
acquiring the set-aside sale the bidder is
purchased by, becomes controlled by, or
merged with a large business, so much
of such timber (or sawlogs therefrom) as
is necessary shall be sold to one or more
small businesses for compliance with
the 30 percent (50 percent in Alaska)
restriction. Any concern which self-
certifies as a small business concern for
the purpose of award under a small
business set-aside sale of Government
timber is expected to maintain evidence
that it did so in good faith. Accordingly,
such a concern will have to maintain for
a period of 3 years the name, address,
and size status of each concern to whom
the timber or sawlogs were sold or
disposed, and the log species, grades,
and volumes involved. Such concern,
and any subsequent small business
concern that acquires the sawlogs, also
shall require its small business
purchasers to maintain similar records
for a period of 3 years. Further, if the
timber purchased is not to be resold in
the form of sawlogs but is to be
manufactured into lumber or timbers by
a concern other than the bidder, the
bidder must maintain records to show
the name, address, and size status of the
concern manufacturing the sawlogs into
lumber or timbers.

(iit) It further agrees that it will
accomplish the logging of SSTS timber,
exclusive of hauling, with its own
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employees, or will subcontract such
logging only to concerns eligible for
preferential award of an SSTS sale.

(4) In the case of Government-owned
special salvage timber reserved for or
involving preferential treatment of small
businesses, the special salvage timber
may be disposed of without restriction
when there are less than two qualified
mills in the market area.

(d) Any firm bidding to lease
Government land for purposes of coal
mining is classified as small if:

(1) It is independently owned and
operated;

(2) It is not dominant in its field of
operation;

(3) Together with its affiliates, its
number of employees does not exceed
250 persons;

(4) It maintains management and
control of the actual mining operation at
the tract; and

(5) Any transfer of the lease from the
holder of the original set-aside must be
to another small business within the
meaning of this paragrpah.

(e) In the submission of a bid or
proposal for a Government lease of
uranium prospecting or mining rights, a
concern whose number of employees
does not exceed 100 persons may
represent that it is a small business. In
the absence of a written protest or other
information which would cause him to
question the veracity of the self-
certification, the contracting officer shall
accept the self-certification at face value
for the particular lease involved.

§ 121.7 Small Business Innovation
Research Programs.

(a) A small business concern for
purposes of award of any funding
agreement under a solicitation pursuant
to the Small Business Innovation
Development Act of 1982 (Pub. L. 97-291,
15 U.S.C. 838(e}-(k)) is one which,
including its affiliates, has a number of
employees not exceeding 500, The term
“affiliates" is defined in § 121.3(a) of
this title. The term “number of
employees” is defined in § 121.2(b) of
this title.

(b) The Small business Innovation
Development Act of 1982 defines
“research"” or “research and
development” as any

* * * activity which is (A) a systematic,
intensive study directed toward greater
knowledge or understanding of the subject
studies; (B) a systematic study directed
specifically toward applying new knowledge
to meet & recognized need: or (C) &
systemactic applicaton of knowledge toward
the production of useful materials, devices,
and systems or methods, including design,
development, and improvement or prototypes
and new processes to meet specific

requirements (15 U.S.C. 838, as amended by
96 Stat. 218, Sec, 4(e)(5))

(c) SBA has issued a policy directive
(Policy Directive No. 65-01; 47 FR 52968,
November 24, 1982) prescri criteria
for solicitations and award of
agreements pursuant to the Small
Business Innovation Research (SBIR)
Program. Under the SBIR program, the
term “funding agreement” means any
contract, grant, or cooperative
agreement entered into between any
Federal agency and any small business
for the performance of experimental,
developmental, or research work funded
in whole or in part by the Federal
Government.

§ 1218 Size Determinations.

(a) O al size determinations shall
be made by the regional director, or his
delegate, serving the region in which the
principal office of the concern (not
including its affiliates) whose size is in
question is located, except that for lease
guarantee reinsurance purposes such
determinations shall be made by the
Associate Administrator for Finance
and Investment. The regional director or
his delegate, or the Associate
Administrator for Finance and
Investment promptly shall notify in
writing, by certified mail, return receipt
requested, the concern in question and
other interested persons of his decision.
Such determination shall become
effective immediately and shall remain
in full force and effect unless and until
reversed by the Small Business
Administration Size Appeals Board. For
the purpose of Government
procurements or sales, a size
determination shall be made only in the
event of a protest pursuant to these
regulations, a request for recertification,
a request for a Certificate of
Competency, or if the Associate
Adminstrator for Procurement
Assistance or his delegate or a regional
director or his delegate determines it
necessary to question the size status of
a concern for the purpose of any Small
Business contracting program or
Procurement Source Program, or for
property sales purposes or for any other
purpaose relating to Government
procurement or sales. For the purpose of
SBA financial assistance, a formal size
determination under this provision shall
be made by the Regional Office only (1)
where the regular review of the loan file
or other substantial evidence indicates
the need therefor and a request is made
by the appropriate SBA financial
assistance official, or (2) where an initial
determination is made by the SBA
financial assistance officer that the
concern is other than small and a
request is made by the loan applicant.

Initial nonformal financial assistance
size determinations may not be
appealed to the SBA Size Appeals
Board. :

(b) Once properly instituted (i.e., by
filing of a protest or by an official
reques! for a determination) formal size
determinations may be completed, even
if the particular application, bid, or offer
is subsequently withdrawn, or the
Government procurement or sale is
cancelled or awarded.

(c) The size determination will be
based primarily on facts and allegations
supplied by the parties to the SBA. If
deemed necesssary or appropriate SBA
may untilze other information in its files
and may make inquiries including
requests to the parties or other persons
for additional specific information. The
burden of establishing its small business
size by submitting full information to
SBA shall be upon the concern whose
size status is under consideration.
Specific signed factual evidence will be
weighed more heavily by SBA than
general unsupported allegations or
opinions. In the case of refusal or failure
to furnish requested information within
a required time period, SBA may assume
that disclosure would be contrary to the
interests of the party failing to make
disclosure. The SBA formal size
determination shall be based upon the
record, including reasonable inferences
therefrom, and shall state in writing the
basis for its findings and conclusions.

(d) If SBA has made a formal size
determination that a particular concern
is not small, the concern will not be
deemed eligible within such applicable
size standard for any assistance under
the Small Business Act or the Small
Business Investment Act of 1958, unless
it is thereafter recertified by SBA as a
small business. After such an adverse
size determination, the concern shall not
self-certify itself as small within the
same or a lower employee or annual
receipts size standard (whichever is
applicable) unless it is recertified.
Applications for recertification shall be
made to the SBA Regional Office which
made the original size determination.
Applications for recertification shall be
accompanied by a current completed
SBA Form 355 and by any other
pertinent information necessary to show
a significant change in its ownership,
management, contractual relations, or in
other factors bearing on its status as a
small concern. If good cause is shown in
extraordinary cases, as determined by
the Chairperson of the Size Appeals
Boards, the original decision on the
application for recertification may be
made by the Size Appeals Board.
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(1) Recertification shall not be
required nor will the prohibition against
future self-certification apply if the
adverse SBA size determination is
based solely on a finding of affiliation
due to & joint venture (e.g., ostensible
subcontracting) limited to a particular
Government procurement or property
sale, or is based on an ineligible
nonmanufacturer size determination on
a particular Government procurement.

(2) If SBA makes a size determination
denying an application for
recertification, such adverse size
determination may be appealed to the
Size Appeals Board. Recertifications
have future effect only and, except as to
timber sales size determinations, are not
appealable to the Board by other than
the concern in question (however, the
concerns' later self-certification on
subsequent set-aside procurements or
property sales may be protested in the
usual manner).

(e) Size determinations for compliance
purposes. Upon request by other
Government agencies, SBA size
determinations under Part 121 may be
made 1o assist in the enforcment or
administration of regulations or
contracts, as well as in connection with
award of contracts or granting of
assistance. SBA size determinations are
findings on the size status of a concern
(including its affiliates) as of a definite
time and regarding a specific applicable
SBA size standard, and do not rule on
compliance, contractual or
administrative matters which are
handled by the other agencies.

$121.9 Protest of small business status.
(a) How to protest. Any bidder or
offeror or other interested party may
challenge the small business status of
any other bidder or offeror on a
particular Government procurement or
sile, Such challenge shall be made by
delivering a protest to the contracting
officer responsible for the particular
procurement or sale involved. In order
lo apply to the procurement or sale in
question, such protest must be filed prior
to the close of business on the 5th day,
exclusive of Saturdays, Sundays, and
legal holidays, after bid or proposal
opening, except that in the case of
negotiated procurements, a protest may
be filed within 5 days exclusive of
Saturdays, Sundays, and legal holidays
after receip! from the contracting officer
of notification of the identity of the
offeror being protested. Such filing must
be delivered to the contracting officer by
hand, telegram, or mail within the 5-day
period allotted: Provided, however, That
a protest shall be considered timely if
made by telephone to the contracting
officer within the 5-day period allotted

and the contracting officer thereafter
receives a confirming letter (1) within
such 5-day period or (2) postmarked no
later than 1 day after the date of such
telephone protest. Any contracting
officer who receives a protest shall
promptly forward such protest to the
SBA office serving the
geographical area in which the principal
office of the protested concern, not
including its affiliates, is located. A
contracting officer may at any time after
bid opening question the small business
status of any bidder or offeror for the
purpose of a particular procurement or
sale by filing a protest with the SBA
regional office serving the area in which
the principal office of the protested
concern, not including its affiliates, is
located. A protest by a contracting
officer shall be timely for the purpose of
the procurement or sale in question
whether filed before or after award. A
protest received after the time limits set
forth herein shall not apply to the
procurement or sale in question. A
concern determined other than small
business as a result of such late protest,
however, shall be precluded from self-
certification in any other procurement or
sale in which the size standard is not
higher than the standard in the
procurement or sale in question. A
protest must adequately set forth
specific alleged grounds for the protest.
A protest merely alleging that the
protested concern is not small or is
affiliated with unspecified other
concerns will not be deemed to
adequately specify grounds for the
protest, Evidence supporting the protest
may be submitted therewith. Protests
which do not set forth specific alleged
grounds for the protest will be
dismissed.

(b) Notification of protest. Upon
receipt of such protest, the SBA regional
director or his delegatee shall
immediately notify the contracting
officer and the protestant of the date
such protest has been received and that
the size of the concern being protested is
being considered by SBA. The regional
director or his delegatee shall also
advise the protested bidder or offeror of
the receipt of the protest and shall
forward to the protested bidder or
offeror a copy of the protest and a blank
SBA Form 355, Application for Small
Business Size Determination, by
certified mail, return receipt requested.
Such bidder must, within 3 working days
after receipt of the copy of the protest
and SBA Form 355, file the completed
form as directed by SBA, must attach
thereto a statement in answer to the
allegations of the letter of protest,
together with evidence to support such

position. If such bidder or offeror does
not submit the completed SBA Form 355
within the billing period provided above,
or within any additional period of time
granted by SBA for cause, SBA will rule
the protested concern is other then a
small business. If the bidder or offeror
does not submit the completed SBA
Form 355 within the period provided
above, or within any additional period
of time provitied by SBA upon
application for good cause shown, SBA
may assume that the disclosure of the
Form or any missing part thereof would
be contrary to the interests of the party
failing to make such disclosure.

(c) Notification of determination.
After receipt of a protest and responses
thereto, SBA shall determine the small
business status of the protested bidder
or offeror and, by certified mail, return
receipt requested, notify the contracting
officer, the protestant, and the protested
bidder or offeror of its decision within
10 working days, if possible.

(d) If SBA has determined that a
concern is ineligible as a small business
for the purpose of a particular
procurement, it cannot thereafter
become eligible for the purpose of such
procurement by taking affirmative acts
to constitute itself a small business.

(e) Multiple Award Schedules.
Protests will be deemed timely if
received by SBA at any time prior to the
expiration of the contract period
(including renewals) on & multiple
award schedule procurement sel aside
for small business.

§ 121.10 Size standard responsibiiities.

(a) Office of Size Standards StafT,
Office of the Administrator, shall:

(1) Develop and recommend small
business size standards to the
Administrator of SBA for promulgation.

(2) Consider and take appropriate
action on written requests to change
existing size standards or establish new
size standards.

(8) Conduct industry hearings
pertaining to size standards.

(4) Perform other related functions
(e.g., industry studies) as may be
appropriate to administer the SBA size
standards '

(b) Requests to change the existing, or
establish new, size standards should be
addressed to the Director, Size
Standards Staff, Office of the
Administrator, 1441 L Street, N'W,,
Washington, D.C. 20418, and should
include information on the economic
conditions and structure of the entire
national industry, as well as specific
reasons and justifications for the
or new size standard. The methodology
described in the section on “Purpose
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and Method of Establishing Size
Standards"” (§ 121.1) provides basic
criteria on the kinds of information
desirable to make an appropriate
request. If no size standard of an
industry has been established in this
part, then SBA, upon request, may issue
an ad hoc or temporary size standard
for the industry in question.

(c) The Office of General Counsel, in
conjunction with other interésted SBA
offices, shall develop and recommend to
the Administrator regulations and
procedures to assist in implementing the
size standards.

(d) The Size Appeals Board shall hear
and resolve appeals of size
determinations concerning the small
business size status of individual firms.
The Board also hears and resolves
appeals concerning the appropriate size
standard for particular small business
set-aside procurements, and may issue
interpretations of the size regulations.

§121.11 Appeals.

(a) Organization. The Size Appeals
Board shall review appeals from all size
determinations and product
classifications made pursuant to these
regulations and shall make final
decisions as to whether such
determinations or classifications should
be affirmed, reversed or modified. The
Size Appeals Board only has jurisdiction
to consider appeals from formal
determinations as to a concern's small
business size status and appeals from
product or service classification
determinations made by contracting
officers for the purpose of Government
procurements. It has no jurisdiction to
consider an appeal from an informal
opinion or advice concerning &
company's small business size status, an
opinion as to a company's future small
business size status based on proposed
but unexecuted changes in its
organization, management or
contractual relations, or an appeal
based on allegation that the small
buisiness size standard established by
SBA for a particular industry or field of
operation is improper for the purpose
intended. Size Appeals Board
proceedings are essentially factfinding
and nonadversary in nature. The Size
Appeals Board shall conduct such
proceedings as it determines appropriate
to enable it to discharge its duties. The
Size Appeals Board shall consist of five
members, to wit: The Deputy
Administrator (Chairperson); the
Associate Administrator for
Procurement Assistance (Vice
Chairperson); the Associate
Administrator for Finance and
Investment; the Associate Administrator
for Minority Small Business and Capital

Ownership Development; and the
Director of the Size Standards Staff. In
the event the Vice Chairperson acts as
Chairperson in the stead of the Deputy
Administrator, the Director of the Office
of Procurement and Technical
Assistance shall become a member of
the Board. Each member shall designate
one alternate in writing to act in his
stead, and in the event of an emergency,
the Chairperson may designate a
temporary additional alternate for any
member. Each member or his alternate
shall have one vote except that the
Chairperson or the Vice Chairperson
acting in his stead shall vote only in the
event of a tie.

(b) Method of appeal —{1) Who may
appeal. An appeal may be filed by:

(i) Any concern or other interested
party which has protested the small
business status of another concern and
whose protest has been denied by a
regional director or his delegatee;

(ii) Any concern or other interested
party which has been adversely affected
by a decision of a regional director or
his delegatee or by the Associate
Administrator for Finance and
Investment;

(iii) Any concern or other interested
party which has been adversely affected
by a decision of a contracting officer
regarding product classification; and

(iv) The Small Business
Administration Associate Administrator
for the Small Business Administration
program involved.

(2) Where to appeal. Written notices
of appeal shall be addressed to the
Chairman, Size Appeals Board, Small
Business Administration, Washington,
D.C. 204186.

(8) Time for appeal—{i) An appeal
from a size determination or product
classification by a regional director, or
his delegatee, may be taken at any time,
except that because of the urgency of
pending procurements, appeals
concerning the small business status of
a bidder or offeror in a pending
procurement must be within 5 days,
exclusive of Saturdays, Sundays, and
legal holidays, after receipt of a decision
by a regional director or his delegatee.
Unless written notice of such appeal is
received by the Size Appeals Board
before the close of business on the 5th
working day, the appellant will be
deemed to have waived its rights of
appeal insofar as the pending
procurement is concerned. Appeals from
a size determination in a pending
Government property sale must be
within 5 days, exclusive of Saturdays,
Sundays, and holidays, after receipt of &
decision by a regional director or his
delegatee. Unless written notice of such

appeal is received by the Board before
the close of business on the 5th working
day, the appellant will be deemed to
have waived its rights of appeal insofar
as the pending sale is concerned. An
appeal received after the time limits set
forth herein shall be acted on, but such
determination shall not apply to the
procurement or sale in question.

(ii) An appeal from a contracting
officer’s designation of the Standard
Industrial Classification industry into
which the product or service being
procured is classified, and/or the Small
Business Administration size standard
applicable thereto may be taken:

(A) Not less than 10 days, exclusive of
Saturdays, Sundays, and legal holidays,
before bid opening day or deadline for
submitting proposals or quotations, in
cases wherein the bid opening date or
last date to submit proposals or
quotations is more than 30 days after the
issuance of the invitation for bids or
request for proposals or quotations, or

(B) Not less than 5 days, exclusive of
Saturdays, Sundays, and legal holidays,
before the bid opening day or deadline
for submitting proposals or quotations,
in cases wherein the bid opening date or
last date to submit proposals or
quotations is 30 or less days after the
issuance of the invitation for bids or
request for proposals or quotations, and

(iif) The timeliness of an appeal shall
be determined by the time of receipt of
the appeal by the Size Appeals Board:
Provided, however, That an appeal
received after such time limit has
expired shall be deemed to be timely
and shall be considered if, in the case of
mailed appeals, such appeal is sent by
registered or certified mail and the
postmark thereon indicates that the
appeal would have been received within
the requisite time limit but for delays
beyond the control of the appellant, or
in the case of telegraphed appeals, the
telegram date and time line indicates
that the appeal would have been
received within the requisite time limit
but for delays beyond the control of the
appellant.

(4) Appeal. No particular form is
prescribed for the appeal. However, the
appellant shall submit to the Board an
original and one legible copy of such
appeal. A copy of the appeal shall be
simultaneously sent by the appellant to
the contracting officer, if applicable, and
also a simultaneous copy to the
appropriate Regional Office. The appeal
should include the following
information:

(i) Name and address of concern on
which the size determination was made;

(ii) The character of the determination
from which appeal is taken and its date;
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(iii) 1f applicable, the IFB or contract
number and date, and the name,
address, and telephone number of the
contracting officer;

(iv) A full and specific statement of
the reasons why the decision of a
regional director, or his delegatee, the
contracting officer or the Associate
Administrator for Finance and
Investment is alleged to be erroneous;

(v) Arguments in support of such
allegations; and

(vi) Action sought by the appellant.
Appeals must set forth specifically the
alleged ground of material error in the
original classification or size
determination. The Board generally will
not review issues or evidence not
previously presented to the SBA office
making the original size determination
unless such review is determined to be
necessary to prevent manifest injury to
a party not due to any fault or omission
of such party.

(c) Notice to interested parties. The
Size Appeals Board shall promptly
acknowledge receipt of the Notice of
Appeal and shall send a copy of such
Notice of Appeal to the appropriate
regional director or his delegatee and to
the contracting officer (if a pending
procurement is involved). If the
appellant is not the concern whose size
status is in question, the Board shall
also send a copy of the notice to such
concern. The Board shall notify all
known interested parties that the appeal
has been filed. The Board in its
discretion may also provide any of such
interested parties with copies of
appellant’s Notice of Appeal, or parts
thereof, when the Board determines that
this would be in the interest of fairness
or would assist in the performance of its
functions.

(d) Statement of interested parties.
After an appeal has been filed, any
other interested parties may file with the
Board a signed statement, together with
one legible copy thereof, as to why the
appeal should or should not be denied.
Such statements shall be mailed or
delivered to the Size Appeals Board,
Small Business Administration,
Washington, D.C. 20416, within 5
calendar days of the receipt of
appropriate notification of appeal or
other action in the proceeding. If the
appellant is the concern whose size
status is in question, the Board will
provide copies of such statements
submitted in connection with the appeal
or a reconsideration thereof to such
appellant.

(e) Consideration by the Size Appeals
Board—{(1) The Size Appeals Board
shall consider the appeal on the written
submission of the parties. The Board

ma¥ also, in its discretion, conduct an
oral inquiry. After consideration of all
relevant information, the Board shall
promptly render a decision which shall
state the reason for such decision. Time
limitations on all submissions will be
strictly applied. Late submissions and
submissions additional to those
provided for in the regulation or
requested by SBA may be disregarded
by the Board to avoid delay in
disposition of the case. If deemed
necessary the Board may request
additional specific information from the
parties or other persons. In the case of
refusal or failure to promptly furnish
such information, the Board may assume
that disclosure would be contrary to the
interests of the party failing to make
such disclosure.

(2) Procedures in oral inquiries. In
considering size appeals, and in
reconsidering size appeals decisions, the
Size Appeals Board may hold an oral
inquiry to assist it in arriving at facts
necessary in deciding the appeal. The
following rules shall govern such oral
inquiries:

(i) Oral inquiries may be held by the
Size Appeals Board upon the request of
any party to a size appeal or by the
Board on its own motion. The Board
will, in its discretion, determine whether
an oral inquiry will be of assistance in
its determination of a size appeal. The
Board shall inform the party making a
request for oral inquiry whether its
request is granted. If the Board grants
the request for an oral inquiry, it will so
notify all other interested parties.

(ii) Oral inquiries held by the Board
are investigative in nature and not
adversary. Such inquiries shall be
conducted informally in 2 manner which
will facilitate the Board's factfinding
function and insure fairness to all
participants.

(iii) Whenever the Board permits the
appearance of two or more parties
before it in an oral inquiry, cross-
examination shall not be permitted
between or among such parties;
however, any party appearing in such
oral inquiry may suggest questions for
the Board to direct to other parties
which may assist the Board in its
determination of relevant facts.

(f) Decision of the Size Appeals
Board. The decision of the Size Appeals
Board shall be predicated upon the
entire record, and it shall state in
writing the basis for its findings and
conclusions. The Chairman shall
promptly notify, in writing, the appellant
and the other interested parties of the
Board's decision together with the
reasons therefor.

(g) Reconsiderations.—(1) Following a
decision by the Size Appeals Board that

a firm and its affiliates are not small
business within an applicable size
standard, any such firm or affiliate may
petition the Size Appeals Board for
reconsideration upon presentation of
appropriate justification therefor. Such
petition must be received by the Size
Appeals Board within 10 business days
following receipt by the firm of the
formal written Findings and Decision of
the Board. The Findings and Decision of
the Board will be prepared and
forwarded to the parties within a short
period of time following the Board's
determination. The petition for
reconsideration may be in any form,
with an original and one copy. The
Board will notify interested parties that
a petition for reconsideration has been
received.

(2) The Chairperson shall consider the
petition for reconsideration upon the
statement and other evidence presented
by the petitioners and any other
evidence the Chairperson, in his
discretion, deems necessary.

(3) Grounds for reconsideration.
Grounds for reconsideration shall be:

(i) A material error of fact in the
original decision; or

(ii) Relevant facts not previously
considered by the Board and not
previously available to the petitioner;

(iii) When a request for
reconsideration is made, the petitioning
firm must demonstrate that the grounds
for reconsideration involve facts which
were not previously presented to the
Board through no fault or omission of
such party. -

(4) If the Chairperson denies the
request for reconsideration, he shall
notify all parties. If the request for
reconsideration is granted by the
Chairperson, he shall so notify all
interested parties, setting forth a
reasonable time within which the
interested parties may, if appropriate,
submit additional information. The
Board may, in its discretion, provide
interested parties with copies of
appropriate information submitted by
other parties where it determines that
this is necessary in the interest of
fairness or to better assist the Board in
performing its factfinding functions.

(5) Following its reconsideration of the
matter, the Board will promptly render a
decision pursuant to paragraph (f) of this
section, The decision of the Board shall
constitute the final administrative
remedy afforded by this Agency.

(h) The following may be summarily
dismissed by the Chairperson:

(1) Untimely appeals and untimely
petitions for reconsideration;

(2) Appeals not setting forth «
specifically the alleged grounds of
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material error in the initial size or
classification determination;

(3) Appeals not within the Board's
jurigdiction; 3

(3) Appeals where the allegation of
error has no apparént ground of support
in either the record before the Board or
under the Regulations of this Part 121;

(5) Appeals on product or service
classification/size standard
determinations where the contract in
question has already been awarded:

{6) Petitions for reconsideration which
do not specify material errors of fact in
the factual findings and conclusions of
the Board's decision or do not specify
relevant facts not previously presented
to SBA through no fault or omission of
the petitioning party; and

(7) Appeals primarily based upon
issues or evidence that appellant had
unreasonably failed to present to the
SBA field office and there is no
explanation for this failure, Failure to
meet time limitations in making
submissions to SBA field offices
generally would not be a reasonable
explanation.

Such summary dismissal by the
Chairperson shall be final insofar as the
pending procurement or sale is
concerned. The Chairperson shall also
refer size determination appeals
dismissed solely by reason of
untimeliness to the Board for a decision
as regards eligibility for future

procurements, sales, or other small
business assistance. He shall not,
however, refer to the Board untimely
appeals from a product or service
classification or size standard
determination. The parties and other
interested persons shall be promptly
notified of the Chairperson's action and
the basis thereof.

§ 121,12 Small business for paying
reduced Patent fees under Title 35, U.S.C.

(a) Pursuant to Pub. L. 97-247, a small
business concern for purposes of paying
reduced fees under 35 U.S.C. 41 (a) and
(b) to the Patent and Trademark Office
means any business concern (1) whose
number of employees, including those of
its affiliates, does not exceed 500
persons and (2) which has not assigned,
granted, conveyed, or licensed, and is
under no obligation under contract or
law to assign, grant, convey or license,
any rights in the invention lo any person
who could not be classified as an
independent inventor if that person had
made the invention, or to any concern
which would not qualify as a small
business concern or a nonprofit
organization under this section. For the
purpose of this section concerns are
affiliates of each other when either,
directly or indirectly, one concermn
controls or has the power to control the
other, or a third party or parties controls
or has the power to contrel both. The

number of employees of the business
concern is the average over the fiscal
year of the persons employed during
each of the pay periods of the fiscal
year. Employees are those persons
employed on a full-time, part-time or
temporary basis during the previous
fiscal year of the concern.

(b) If the Patent and Trademark Office
determines that a concern is not eligible
as a small business concern within this
section, the concern shall have a right to
appeal that determination to the Small
Business Administration. The Patent
and Trademark Office shall transmit its
written decision and the pertinent size
determination file to the SBA in the
event of such adverse determination and
size appeal. Such appeals by concerns
should be submitted to the SBA at 1441
L Street, NN\W., Washington, D.C. 20416
[Attention: SBA Office of General
Counsel]. The appeal should state the
basis upon which it is claimed that the
Patent and Trademark Office initial size
determination on the concern was in
error and the facts and arguments
supporting the concern’s claimed status
as a small business concern under this
section.

Dated: March 4, 1983.
James G. Sanders,
Administrator.

[FR Doc. 83-11704 Filed 5-5-8% 845 um)
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