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§ 182.8530 [Removed]
a. By removing § 182.8530 Niacin.

§ 182.8535 [Removed]
b. By removing § 182.8535 

Niacinamide.

PART 184— DIRECT FOOD 
SUBSTANCES AFFIRMED AS 
GENERALLY RECOGNIZED AS SAFE

2. Part 184 is amended:
a. By adding new § 184.1530, to read 

as follows:

§184.1530 Niacin.
(a) Niacin (CeHsNOs, CAS Reg. No. 

59-67-6) is the chemical 3- 
pyridinecarboxylic acid (nicotinic acid). 
It is a non-hygroscopic, stable, white, 
crystalline solid that sublimes without 
decomposition at about 230° C. It is 
soluble in water and alcohol. It is 
insoluble in ether.

(b) The ingredient meets the 
specifications of the Food Chemicals 
Codex, 3d Ed. (1981), p. 205, which is 
incorporated by reference. Copies are 
available from the National Academy 
Press, 2101 Constitution Ave. NW., 
Washington, DC 20418, or available for 
inspection at the Office of the Federal 
Register, 1100 L St. NW., Washington,
DC 20408.

(c) In accordance with § 184.1(b)(1), 
the ingredient is used in food with no 
limitation other than current good 
manufacturing practice. The affirmation 
of this ingredient as generally 
recognized as safe (GRAS) as direct 
human food ingredient is based upon the 
following current good manufacturing 
practice conditions of use:

(1) The ingredient is used as a nutrient 
supplement as defined in § 170.3(o)(20) 
of this chapter.

(2) The ingredient is used in foods at 
levels not to exceed current good 
manufacturing practice. The ingredient 
may also be used in infant formula in 
accordance with section 412(g) of the 
Federal Food, Drug, and Cosmetic Act 
(the act) or with regulations 
promulgated under section 42(a)(2) of 
the act.

(d) Prior sanctions for this ingredient 
different from the uses established in 
this section do not exist or have been 
waived.

b. By adding new § 184.1535, to read 
as follows:

§ 184.1535 Niacinamide.
(a) Niacinamide (CeHeNaO, CAS Reg. 

No. 98-92-0} is the chemical 3- 
pyridinecarboxylic acid amide 
(nicotinamide). It is a white crystalline 
powder that is soluble in water, alcohol.

ether, and glycerol. It melts between 
128° and 131° C.

(b) The ingredient meets the 
specifications of the Food Chemicals 
Codex, 3d Ed. (1981), p. 205, which is 
incorporated by reference. Copies are 
available from the National Academy 
Press, 2101 Constitution Ave. NW., 
Washington, DC 20418, or available for 
inspection at the Office of the Federal 
Register, 1100 L St. NW., Washington,
DC 20408.

(c) In accordance with § 184.1(b)(1), 
the ingredient is used in food with no 
limitation other then current good 
manufacturing practice. The affirmation 
of this ingredient as generally 
recognized as safe (GRAS) as a direct 
human food ingredient is based upon the 
following current good manufacturing 
practice conditions of use:

(1) The ingredient is used as a nutrient 
supplement as defined in § 170.3(o)(20) 
of this chapter.

(2) The ingredient is used in foods at 
levels not to exceed current good 
manufacturing practice. The ingredient 
may also be used in infant formula in 
accordance with section 412(g) of the 
Federal Food, Drug, and Cosmetic Act 
(the act) or with regulations 
promulgated under section 412(a)(2) of 
the act.

(d) Prior sanctions for this ingredient 
different from the uses established in 
this section do not exist or have been 
waived.

Effective date. This regulation shall be 
effective December 16,1983.
(Secs. 201(s), 409, 701(a), 52 Stat. 1055, 72 Stat. 
1784-1788 as amended (21 U.S.C. 321(sJ, 348, 
371(a)))

Dated: October 25,1983.
William F. Randolph,
Acting A ssociate Com m issioner for 
Regulatory Affairs.
[FR Doc. 83-38807 Filed 11-15-83; 8:45 ami 

BILLING CODE 4160-01-M

DEPARTMENT OF THE TREASURY  

Internal Revenue Service 

26 CFR Parts 1 and 4 

[T.D. 7918]

Creditability of Foreign Taxes; 
Correction

AGENCY: Internal Revenue Service, 
Treasury.
a c t i o n : Correction to final rule.

s u m m a r y : This document contains a 
correction to the Federal Register 
publication beginning at 48 FR 46272 of 
the final regulations which were the

subject of Treasury Decision 7918, 
relating to the creditability of foreign 
taxes under sections 901 and 903 of the 
Internal Revenue Code of 1954. 
e f f e c t i v e  d a t e : The regulations are 
effective for taxable years beginning 
after November 14,1983. This correction 
is to be effective the same date.
FOR FURTHER INFORMATION C O N TA C T: 
Cynthia Grigsby of the Legislation and 
Regulations Division of the Office of the 
Chief Counsel, Internal Revenue 
Service, 1111 Constitution Avenue, NW., 
Washington, D.C. 20224, telephone 202- 
566-3935 (not a toll-free number). 
SUPPLEMENTARY INFORMATION: 

Background
On October 12,1983, the Federal 

Register published final regulations (48 
FR 46272) relating to the credibility of 
foreign taxes. These final regulations 
supersede the temporary regulations 
published in the Federal Register on 
November 17,1980 (45 FR 75647).

Need for a Correction
As published, Treasury Decision 7918 

incorrectly states the year “1983” 
instead of “1984” in the middle column, 
page 46296, fourth paragraph, fifth line.

Correction of Publication
Accordingly, the publication of 

Treasury Decision 7918 which was the 
subject of FR Doc. 83-27488, is corrected 
by removing “1983” from the fifth line, 
fourth paragraph (Example (5)), middle 
column, page 46296 and adding "1984” in 
its place.
George H. Jelly,
Director, Legislation and Regulations 
Division.
[FR 0 0 c . 83-30892 Filed 11-15-83; 8 35  amj 

BILLING CODE 4830-01-M

26 CFR Part 35a 

[T.D. 7916]

Due Diligence and Certification 
Requirements With Respect to 
Taxpayer Identification Numbers and 
Backup Withholding; Correction

a g e n c y : Internal Revenue Service, 
Treasury.
a c t i o n : Correction to temporary rule.

s u m m a r y : This document contains a 
correction to the Federal Register 
publication beginning at 48 FR 45362 of 
the temporary regulations which were 
the subject of Treasury Decision 7916, 
relating to the due diligence and 
certification requirements with respect 
to taxpayer identification numbers and
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backup withholding under section 3406 
of the Internal Revenue Code of 1954. 
e f f e c t i v e  d a t e : The temporary 
regulations that are the subject of this 
correction are effective for payments 
made after December 31,1983. This 
correction is to be effective with respect 
to the same payments.

FOR FURTHER INFORMATION C O N TA C T: 
Diane Kroupa of the Legislation and 
Regulations Division of the Office of 
Chief Counsel, Internal Revenue 
Service, 1111 Constitution Avenue,
N.W., Washington, D.C. 20224, telephone 
202-566-3459 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

On October 4,1983, the Federal 
Register published temporary 
regulations (48 FR 45362) relating to the 
due diligence and certification 
requirements with respect to taxpayer 
identification numbers and backup 
withholding. Changes to the applicable 
tax law were made by the Interest and 
Dividend Tax Compliance Act of 1983 
(Pub. L. 98-67, 97 Stat. 369).

Need for a Correction

As published, the last paragraph of 
Treasury Decision 7916 contains an 
incomplete citation of authority. This 
paragraph appears in the right-hand 
column of page 45369, immediately 
before the signatures of the 
Commissioner and the Assistant 
Secretary,

Correction of Publication

Accordingly, the citation of authority 
for Treasury Decision 7916, which 
appears in the right-hand column of 48 
FR 45369, is revised to read as follows:

This Treasury decision is issued under the 
authority contained in section 3406 (a), (b),
(c) , (e), (g), (h), and (ij, section 6042(a), section 
6044(a), section 6045, section 6049 (a), (b), and
(d) , section 6103(q), section 6109, section 
6302(c), section 6676, and section 7805 of the 
Internal Revenue Code of 1954 (97 Stat. 371, 
372, 373, 376, 377, 378, 379; 26 U.S.C. 3408 (a), 
(b), (c), (e), (g), (h), and (i); 96 Stat. 587, 26 
U.S.C. 6042(a); 96 Stat. 587, 26 U.S.C. 6044(a); 
96 Stat. 600, 26 U.S.C. 6045; 96 Stat. 592, 594;
26 U.S.C. 6049 (a), (b), and (d); 90 Stat. 1667,
26 U.S.C. 6103(q); 75 Stat. 828, 26 U.S.C. 6109; 
68A Stat. 775, 26 U.S.C. 6302(c); 68A Stat. 917, 
26 U.S.C. 7805) and in sections 104,105 and 
108 of the Interest and Dividend Tax 
Compliance Act of 1983 (97 Stat. 369, 371, 380, 
and 383).

George H. Jelly,
Director, Legislation and Regulations 
Division.
[FR Doc. 83-30891 Filed 11-15-83; 8:45 am]

BILLING CODE 4830-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation 
and Enforcement

30 CFR Part 948

Approval of Amendments and 
Removal of Conditions; West Virginia 
Permanent Regulatory Program

a g e n c y : Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior.
a c t i o n : Final rule.

s u m m a r y : This document amends 30 
CFR Part 948 to approve amendments to 
the West Virginia permanent regulatory 
program under the Surface Mining 
Control and Reclamation Act of 1977 
(SMCRA) and to remove some of the 
conditions of the Secretary’s approval 
on the State’s program.

On February 16, April 29, June 15 and 
September 13,1983, West Virginia 
submitted to OSM amendments to its 
approved permanent regulatory 
program, containing both statutory and 
regulatory revisions, which were 
intended to satisfy the Secretary’s 
remaining conditions of approval of the 
West Virginia program. After providing 
opportunity for public comment and 
conducting a thorough review of the 
program amendments in accordance 
with 30 CFR 732.17, the Secretary has 
decided to approve certain of the 
modifications contained in the 
amendments and to remove some of the 
conditions of approval. This decision is 
being made retroactive to July 15,1983, 
to coincide with the expiration of the... 
State’s emergency regulations. 
EFFECTIVE D A TE : July 15,1983.
FOR FURTHER INFORMATION C O N TA C T: 
David H. Halsey, Director, Charleston 
Field Office, 603 Morris Street, 
Charleston, West Virginia 25301, 
Telephone: (304) 347-7158. 
a d d r e s s e s : Copies of the amendments 
to the West Virginia program and all 
written comments received on the 
proposed amendments are available for 
public review at the OSM Headquarters 
Office, the OSM Charleston Field Office 
and the Office of the State Regulatory 
Authority listed below, Monday through 
Friday, 8:30 a.m. to 4:30 p.m., excluding 
holidays.
Office of Surface Mining Reclamation 

and Enforcement, Charleston Field 
Office, 603 Morris Street, Charleston, 
West Virginia 25301, Telephone: (304) 
347-7158.

Office of Surface Mining Reclamation 
and Enforcement, 1100 “L” Street, 
NW., Room 5315, Washington, D.C. 
20240, Telephone: (202) 343-7896

West Virginia Department of Natural
Resources, Room 630, Building 3,1800
Washington Street, East, Charleston,
West Virginia 25305, Telephone: (304)
348-9160.

SUPPLEMENTARY INFORMATION: On 
March 3,1980, the Secretary of the 
Interior received a proposed regulatory 
program from the State of West Virginia. 
On October 22,1980, following a review 
of the proposed program as outlined in 
30 CFR Part 732, the Secretary approved 
in part and disapproved in part the 
proposed program (45 FR 69249-69271). 
West Virginia resubmitted its proposed 
program on December 19,1980, and after 
a subsequent review the Secretary 
approved the program conditioned on 
the correction of thirty-five minor 
deficiencies. The approval was effective 
upon publication of the notice of 
conditional approval in the January 21, 
1981 Federal Register (46 FR 5915-5956).

Information pertinent to the general 
background of the permanent program 
submission, as well as the Secretary’s 
findings, the disposition of comments 
and explanations of the conditions of 
approval of the West Virginia program, 
can be found in the January 21,1981 
Federal Register (46 FR 5915-5956).

On October 29,1981, West Virginia 
submitted revised coal refuse 
regulations to OSM as an amendment to 
its permanent regulatory program. The 
amendment was conditionally approved 
by the Director on May 11,1982 (47 FR 
20119-20122). On September 10,1982, 
the Secretary approved revisions 
submitted by West Virginia which 
satisfied a portion of the condition at 30 
CFR 948.11(a) (8) (iii) (47 FR 39821-39822).

At the request of West Virginia, on 
October 31,1981 (46 FR 54070-54071) the 
Secretary extended the deadlines for 
meeting certain conditions of its 
approved program to November 1,1982. 
Also, on May 27,1982, the Secretary 
extended West Virginia’s deadlines for 
meeting the conditions requiring 
legislative approval to May 1,1983, and 
the remaining conditions requiring 
regulatory change to November 1,1982 
(47 FR 23156-23157).

On September 14,1982, and October 
29,1982, West Virginia submitted 
modifications to satisfy certain 
conditions of its program. On March 1, 
1983, the Secretary announced in the 
Federal Register (48 FR 8447-8451) that 
the modifications submitted by West 
Virginia satisfied eight of the conditions 
of approval and the deadline for meeting 
all of the remaining conditions requiring 
regulatory reform was extended to May
1,1983.
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Background on the Secretary's 
Conditional Approval

The Secretary of the Interior 
determined that the West Virginia 
permanent regulatory program, as 
submitted for his approval, contained 
thirty-five minor deficiencies. As 
discussed, West Virginia submitted 
modifications which satisfied eight of 
the conditions (47 FR 39821-39822 and 
48 FR 8447-8451), thus leaving the 
following twenty-seven conditions of 
approval:

1. West Virginia’9 program did not 
require highwall elimination where 
auger mining is conducted at preexisting 
highwalls in accordance with section 
515(b)(3) of SMCRA and 30 CFR 
816.102(a)(2). [Condition 30 CFR 948.11
(aj(l)J

2. The State program did not provide 
criteria for the design of constructed 
barriers which would assure protection 
of water quality and long term stability 
at least equal to that of natural barriers 
as required by section 515(b)(25) of 
SMCRA. [Condition (2)]

3. The program did not prohibit updip 
mining in accordance with section 
516(b)(12) of SMCRA. [Condition (3)]

4. The program did not contain 
enacted statutory provisions which 
clarify the definition of “adequate 
treatment” in accordance with section 
515(b)(10) of SMCRA. [Condition (4)]

5. The statutory provisions of the 
program did not define “disturbed area" 
to include topsoil storage areas as 
required by 30 CFR 701.5. [Condition (5)]

6. The program did not contain 
regulations designed to maximize 
ultimate mineral recoverability when 
augering operations are conducted as 
required by section 515(b)(9) of SMCRA 
and 30 CFR 819.11, and to make the 
prohibition of augering mandatory as in 
30 CFR 819.11(e). [Condition (7)]

7. The program did not contain 
provisions requiring: (a) Compliance 
with permanent program regulations, 
rather than interim program regulations;
(b) approval of the Mine Safety and 
Health Administration to direct surface 
runoff or slurry into an underground 
mine; (c) stability requirements even if 
site conditions indicate that failure 
would not occur; and (d)(i) covering of 
coal mining waste banks with non-toxic 
and non-combustible material as 
required by 30 CFR 816.85(d) and 
817.85(d), (ii) specific construction 
criteria for subdrainage systems as 
required by 30 CFR 816.72 (b)(1) and
(b)(4), (iii) the prohibition of the use of 
impoundments on constructed fills as 
required by 30 CFR 816.71(g), and (iv) 
the inspection of coal refuse piles as

required by 30 CFR 816.71(j). [Condition
(8), (i), (ii) and (iv)]

8. The program allowed, in Section 
6B.07(e)(l) of the State’s regulations, 
broad variances for special land use 
purposes at the director’s discretion, 
with no regulatory criteria for his 
exercising this discretion as required by 
30 CFR 826.15 and section 515(e) of 
SMCRA. [Condition (9)]

9. The program did not require 
completion of rough backfilling and 
grading in the area strip mining 
operations within 180 days as provided 
by 30 CFR 816.101(a)(3). [Condition (11)]

10. The program did not prohibit 
placing debris on the downslope as 
required by 30 CFR 826.12(U)(i)(C) and 
section 515(d)(1) of SMCRA. [Condition
(13)]

11. The program did not limit the 
maximum peak particle velocity to one 
inch per second at any residence or 
other structure as required by 30 CFR 
816.65. [Condition (14)]

12. The program did not contain 
provisions regarding the transfer of 
wells as required by 30 CFR 816.53 and 
817.53. [Condition (16)]

13. The program was conditioned to 
require the submission of additional 
scientific data or studies demonstrating 
that large volumes of water runoff will 
not adversely affect head-of-hollow fills, 
along with copies of enacted regulations 
or other program changes, if any, 
necessary to correct deficiencies 
identified by the data provided. 
[Condition (18)]

14. Hie program did not require data 
on the applicant’s past record of mining 
in accordance with sections 507(b)(3), 
507(b)(5) and 510(c) of SMCRA. 
[Condition (19)]

15. The program contained incidental 
mining provisions that were not in 
accordance with the performance 
standards, permitting, and public 
participation requirements of SMCRA. 
[Condition (20)]

18. The program did not require that 
the public be notified of permit 
decisions as required by 30 CFR 
786.23(e). [Condition (21)]

17. The program did not require a 
narrative description and map of the 
proposed coal exploration area if more 
than 250 tons of coal are to be removed 
•as providedby 30 CFR 776.12.
[Condition (23)] •

18. The program contained language 
which, unlike section 521(a)(1) of 
SMCRA, provided that, except for 
willful or deliberate acts, neither the 
permittee nor his authorized agents or 
employees are liable for any injury 
sustained by a citizen accompanying an 
inspector onto a minesite. [Condition 
(24)]

19. The program did not provide for a 
system for assessment, enforcement and 
collection of civil penalties in 
accordance with the provisions of 
section 518 and the related provisions of 
sections 525 and 526 of SMCRA. 
[Condition (26)]

20. The program did not contain 
enacted statutory provisions which 
require that civil penalties for cessation 
orders issued for failure to abate a 
notice of violation be imposed on a daily 
basis in accordance with section 518(h) 
of SMCRA. [Condition (27)]

21. The program did not include 
statutory provisions which provide that 
the abatement for a validly issued 
cessation order does not result in the 
vacation of the order. [Condition (28)]

22. The statutory provisions of the 
State program did not provide that, in 
issuing cessation orders, inspectors 
specify the steps necessary to abate the 
violation in the most expeditious 
manner possible, including all necessary 
abatement measures, as required by 
section 521(a)(3) of SMCRA. [Condition 
(29)]

23. The program did not provide that 
an operator’s unwarranted failure to 
abate will be considered in determining 
whether a show cause order should be 
issued and that other provisions of the 
State regulations are consistent with 30 
CFR 843.13. [Condition (30)]

24. The statutory provisions of the 
program were conditioned because 
mining could be allowed within areas 
where mining is prohibited by section 
522(e)(1) of SMCRA. [Condition (31)]

25. The statutory provisions of the 
program were conditioned to provide 
that the appellant does not have to bear 
the cost of transcribing the proceedings 
or pay the mileage or transportation 
expenses incurred by other parties as 
required by 43 CFR Part 4. [Condition 
(32)]

26. The statutory provisions of the 
program did not subject all members of 
the Reclamation Commission to the 
conflict of interest provisions of section 
20-6-40 of the West Virginia Code. 
[Condition (33)]

27. Hie program, unlike section 507(c) 
of SMCRA, restricted assistance for 
small operators for funds provided by 
the Federal government. [Condition (34)]

Submission of Program Amendments
On February 16,1983, the State of 

West Virginia submitted to OSM an 
amendment to its conditionally 
approved permanent regulatory program 
(Administrative Record No. WV 469). 
The proposed program amendment 
consisted of proposed regulations which 
had been revised from those approved
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and in force as emergency regulations.
In addition, West Virginia indicated that 
the proposed regulations did not 
incorporate the provisions of the 
Technical Handbook of Standards and 
Specifications for Mining Operations as 
regulation as done in the State’s 
conditionally approved program.
Instead, design criteria had been 
incorporated into the proposed 
regulations and, where necessary, 
appropriate references made to the 
Technical Handbook. The Technical 
Handbook would now serve as a 
technical guideline, rather than 
regulation.

On March 4,1983, OSM announced 
receipt of the modifications in the 
Federal Register (48 FR 9308-9309). OSM 
scheduled a public hearing and 
comment period on the proposed 
revisions to the West Virginia program. 
The hearing was subsequently cancelled 
as no one expressed an interest in 
presenting testimony at the hearing. The 
comment period closed on April 4,1983.

On April 29,1983, West Virginia 
submitted additional revisions to its 
conditionally approved program 
(Administrative Record No. WV 492). 
The modifications included: statutory 
amendments to the West Virginia 
Surface Coal Mining and Reclamation 
Act (WV SCMRA) to satisfy conditions 
at 30 CFR 948.11 (a) (4), (5), (27), (28),
(29), (31), (32), and (33) regarding the 
definitions of adequate treatment and 
disturbed area, mandatory civil 
penalties, abatement of cessation 
orders, measures to be taken to abate a 
violation when a cessation order has 
been issued, prohibition of mining in 
areas declared unsuitable for mining by 
Congress, appellant costs and conflict of 
interest; resolution of condition (34) 
regarding small operator assistance 
funding due to Federal regulatory 
reform; resolution of conditions (8), (11), 
and (16) pertaining to coal refuse areas, 
time requirement for backfilling and 
grading and transfer of wells due to 
proposed Federal regulatory reform; 
resolution of conditions (2), (3), (9), (18), 
(19), (21), (23), and (30) concerning 
excess spoil, prohibition of gravity 
discharge of water from a mine, 
variance for alternative land use, valley 
fills, previous record of mining by permit 
applicants, public notification of permit 
decisions, map and narrative of coal 
prospecting area and show cause orders 
due *o State regulatory revisions, which 
are still under review by OSM (48 FR 
9308-9309); and request for 
reconsideration by OSM of conditions 
(1), (13), (20), and (24) regarding auger 
mining of preexisting highwalls, 
windrowing of timber on the downslope,

incidental mining permits and operator 
liability during citizen inspections. Also, 
West Virginia requested an additional 
sixty days to satisfy conditions (7), (14), 
and (26) concerning maximization of 
mineral recovery during auger mining, 
peak particle velocity and a civil penalty 
system and conditions (2), (3), (9), (18), 
(19), (21), (23), and (30), as previously 
discussed. Additional time was needed 
by the State to draft regulations due to 
recent statutory amendments and to 
finalize the revisions to its proposed 
regulations prior to promulgating them 
under emergency provisions.

On May 19,1983, OSM announced 
receipt of the proposed amendment and 
scheduled a public hearing and 
comment period on the proposed 
modifications to the State’s program (48 
FR 22586-22587). The hearing was 
subsequently cancelled since no one 
expressed an interest in presenting 
testimony at the hearing. The comment 
period closed June 20,1983 (48 FR 
24393).

Based on OSM’s review of the 
February 16th amendment and public 
comments received during the comment 
period, OSM provided the State with a 
list of deficiencies found in the 
amendment (Administrative Record No. 
WV 500). On June 3,1983, OSM and 
State officials met and discussed the 
deficiencies of the February 16th 
amendment. On June 15,1983, West 
Virginia submitted revisions to its 
proposed regulations which were 
intended to satisfy the deficiencies 
identified in its February 16th 
amendment (Administrative Record No. 
WV 498).

On June 22,1982, OSM reopened the 
comment period to allow the public 
sufficient time to consider and comment 
on revisions made to the proposed 
regulations of February 16,1983. Also, 
inasmuch as the revisions to the 
proposed regulations may have affected 
the statutory modifications submitted by 
the State on April 29,1983, OSM 
extended the public comment period 
announced on May 19,1983. The 
comment period on all of the proposed 
amendments to the West Virginia 
program closed on July 7,1983 (48 FR 
28480-28481).

On September 8,1983, OSM and State 
officials met to discuss the results of 
OSM’s preliminary review of the 
program amendments and the public 
comments received thereon 
(Administrative Record No. WV 522). As 
a result of this meeting, on September
13,1983, West Virginia submitted 
modifications to its June 15th regulations 
(Administrative Record No. WV 523). 
Pursuant to the State’s resubmission

letter of September 9,1983, except for 
modifications regarding applicability, 
the inclusion of new bond release 
procedures for interim program permits 
and the deletion of incidental mining 
requirements at Section 9 of its 
regulations, the September 13,1983, 
amendment contained regulations that 
were not significantly different from the 
proposed regulations submitted by the 
State on June 15,1983. Also, a detailed 
listing of minor modifications made by 
the State to correct typographical 
mistakes, punctuation errors, etc., was 
submitted as part of the program 
amendment to assist the public in its 
review of the revised regulations.

On September 21,1983, OSM 
announced receipt of the proposed 
amendment and reopened the comment 
period to allow the public sufficient time 
to comment on the revisions submitted 
by West Virginia on September 13,1983, 
to its proposed regulations initially 
submitted on February 16,1983, and 
revised on June 15,1983, and the 
minutes of the meeting held on 
September 8,1983, between OSM and 
the State. In addition, OSM extended 
the comment period announced on May
19,1983, with regard to the statutory 
modifications submitted by the State on 
April 27,1983. Hence, the comment 
period on all of the proposed 
amendments to the West Virginia 
program closed on October 6,1983 (48 
FR 43053-43054).

Secretary’s Findings
Set forth below, pursuant to 30 CFR 

732.15 and 732.17, are the Secretary’s 
findings concerning those program 
modifications submitted by West 
Virginia which satisfy existing program 
conditions.

1. As discussed in Finding 13.4 of the 
January 21,1981 Federal Register notice, 
Section 20—6—13(b)(25) of WV SCMRA 
was found not to be in accordance with 
section 515(b) (25) of SMCRA. State law 
allowed the use of constructed outcrop 
barriers to prevent slides and erosion, 
while Federal law required retention of 
a natural barrier. Although the Secretary 
agreed that the State’s alternative for a 
constructed outcrop barrier could be 
more stringent than its Federal 
counterpart, the State submission did 
not contain specific criteria for the 
design of constructed outcrop barriers 
that would ensure that their 
performance in preventing slides and 
erosion would be more effective than 
that of a natural barrier. The Secretary 
conditioned his approval by requiring 
that the State provide criteria for the 
design of constructed barriers which 
would assure protection of water quality
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and long term stability at least equal to 
that of natural barriers. West Virginia 
amended Section 6B.07(a)(4) of its 
regulations to require that the backfill 
be sufficiently compacted and stabilized 
to ensure that a static safety factor of 1.3 
would be attained. West Virginia stated 
in its resubmission letter of April 27, 
1983, that they interpret this amendment 
to require that constructed barriers 
would also have to be sufficiently 
compacted and stabilized to ensure a 
static safety factor of 1.3. Therefore, the 
Secretary finds that the amendment is in 
accordance with section 515(b)(25) of 
SMCRA, and the adoption of the 
amendment by tha State satifies 
conditon (2) of his approval of the 
State’s program.

2. As discussed in Finding 13.10 of the 
January 21,1981 Federal Register notice, 
the Secretary found Section 20-6- 
14(b)(12) of WV SCMRA not to be in 
accordance with section 516(b)(12) of 
SMCRA, and Sections 7B.05 and 7D of 
the West Virginia regulations were 
found inconsistent with the Federal 
requirements regarding gravity 
discharge. Section 516(b)(12) of SMCRA 
prohibits gravity discharge of water 
from all new drift mines working acid- 
producing or iron-producting-Coal 
seams. State law allowed gravity 
discharge from new drift mines if health 
and safety factors overrode 
environmental concerns and the 
discharge did not violate Federal and 
State effluent limitations and water 
quality standards. West Virginia 
amended its regulations at Section 7B.05 
and deleted Section 7D to prohibit 
gravity discharge from all new drift 
mines located in acid or iron producing 
coal seams. Therefore, the Secretary 
finds that revised Section 7B.05 of the 
State’s regulations is no less effective 
than the Federal requirements 
concerning gravity discharge. Also, the 
adoption of the amendment satisfies 
condition (3) of the Secretary’s approval 
of the State’s program.

3. As discussed in Finding 13.12 of the 
January 21,1981 Federal Register notice, 
the State’s definition of “adequate 
treatment” in Section 20-6-3(a) of WV 
SCMRA was found not to be in 
accordance with the provisions of 
section 515(b)(10) of SMCRA. Adequate 
treatment was defined by the State to 
mean that treated water could not lower 
the water quality standards established 
for the body of water concerned. This 
definition was found by the Secretary to 
be unclear because lowering of water 
quality standards is an administrative 
process and not a function of a mining 
operation. West Virginia amended its 
definition of “adequate treatment” to

mean that treated water would not 
violate effluent limitations or cause a 
violation of water quality standards.
The State’s amended statutory provision 
is in accordance with section 515(b)(10) 
of SMCRA, and the adoption of the 
amendment by West Virginia satisfies 
condition (4) of the Secretary’s approval 
of the West Virginia program.

4. As discussed in Finding 13.14 of the 
January 21,1981 Federal Register notice, 
the State’s definition of “disturbed area" 
in Section 20-6-3(j) of WV SCMRA was 
found to be inconsistent with the 
Federal definition in 30 CFR 701.5. 
Approval of the State’s definition was 
conditioned upon the inclusion of topsoil 
storage areas. West Virginia amended 
its statute at Section 20-6-3(k) to 
provide for a new definition of 
“disturbed area” which includes an area 
from which topsoil has been removed or 
placed by surface mining operations and 
reclamation is incomplete. This 
amendment is no less effective than the 
provisions of 30 CFR 701.5. Therefore, 
Jthe Secretary finds that the adoption of 
this amendment by West Virginia 
satisfies condition (5) of his approval of 
the West Virginia program.

5. As discussed in Finding 13.20 of the 
January 21,1981 Federal Register notice, 
the Secretary found that Section 20-6- 
13—(b)(9) of WV SCMRA and Section 
6B.07(b) of the State’s regulations were 
inconsistent with section 515(b)(9) of 
SMCRA and 30 CFR 819.11 (a) and (e). 
Section 6B.07(b) of the State’s 
regulations did not require that auger 
mining be conducted to maximize 
recoverability of mineral resources 
remaining after mining by providing 
undisturbed areas for future 
underground entrances along augered 
highwalls as required by 30 CFR 
819.11(a). Also, neither Section 20-6- 
13(b)(9) nor Section 6B.07(b)(l) provided 
for the prohibition of auger mining under 
certain circumstances, including where
a prohibition is necessary to maximize 
mineral recoverability, as well as where 
there are environmental problems as 
required by 30 CFR 819.11(e). Section 
20—6—13(b)(9) of WV SCMRA and 
Section 6B.07(b)(l) of the State’s 
regulations only provided that augering 
may be prohibited in order to maximize 
the utilization, recovery or conservation 
of the mineral and under certain other 
listed circumstances. West Virginia 
amended its regulations at Section 
6B.07(b)(4) to provide for maximizing 
mineral resource recovery after auger 
mining by providing undisturbed areas 
for future undergound mining. On April r
28,1983, OSM amended its auger mining 
regulations (48 FR 19314-19322). 
Although the requirements of 30 CFR

819.11(e) providing for undisturbed 
areas for future underground mining 
after auger mining remain basically the 
same and are now contained in 30 CFR 
819.13(c), the requirement of 30 CFR 
819.11(e) to make the prohibition of 
auger mining mandatory when it is 
necessary to maximize mineral 
recoverability was amended at 30 CFR 
819.11(b) to give the regulatory authority 
the right to decide when auger mining is 
to be prohibited. Therefore, the 
Secretary finds that the provisions of 
Sections 6B.07(a)(l) and 6B.07(b)(4) are 
no less effective than the requirements 
of 30 CFR 819.11(b) and 819.13(c), 
respectively. The adoption of the 
amendment by the State satisfies 
condition (7) of the Secretary’s approval 
of the West Virginia program.

6. As discussed in Finding 13.24 of the 
January 21,1981 Federal Register notice, 
Section 6B.07(e)(l) of the State’s 
regulations was found to be inconsistent 
with 30 CFR 824.11 and 826.15, and the 
State provisions were found not to be in 
accordance with section 515(e) of 
SMCRA. The State regulations allowed 
broad variances for special land use 
purposes at the Director’s discretion 
with no regulatory criteria for his 
exercising this discretion. West Virginia 
amended Section 6B.07(e) to provide for 
a variance from the requirement to 
restore affected areas to approximate 
original contour if the requirements 
contained in that section are satisfied. 
The Secretary finds that since the 
revised State provisions contain criteria 
for use of the variance provided for in 
the State’s regulations, Section 6B.07(e) 
is no less effective than 30 CFR 785.16, 
824.11 and 826.15 and is in accordance 
with section 515(e) of SMCRA. The 
adoption of the amendment satisfies 
condition (9) of the Secretary’s approval 
of the West Virginia program.

7. As discussed in Finding 13.27 of the 
January 21,1981 Federal Register notice, 
Section 6B.09(b)(4) of the State’s 
regulations was found to be inconsistent 
with 30 CFR 816.101(a)(3). Section 
6B.09(b)(4), now cited as Section 
6B.09(a)(4), did not provide that area 
mining operations must complete rough 
backfilling and grading operations 
within 180 days of coal removal as 
required by 30 CFR 816.101(a)(3). OSM 
amended its backfilling and grading 
regulations on May 24,1983 (48 FR 
23356-23371). The new Federal rules at 
30 CFR 816.102 omit specific timing and 
distance requirements for backfilling 
and grading operations and provide 
technical standards for those operations. 
Also, a new requirement was added at 
30 CFR 816.100 on June 1,1983 (48 FR 
24638-24652), to require that reclamation
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must occur as contemporaneously as 
practicable with the mining operation in 
accordance with a schedule established 
by the regulatory authority that defines 
contemporaneous reclamation. Since 30 
CFR 816.102 does not contain a specific 
time requirement for backfilling and 
grading area mining operations and the 
State’s regulations ensure that 
reclamation will be contemporaneous 
with the mining operation as provided 
by 30 CFR 816.100, the Secretary finds 
that Section 6B.09(a)(4) of the State’s 
regulations, as amended, is no less 
effective than the Federal provisions. 
Therefore, the State has satisfied 
condition (11) of the Secretary’s 
approval of West Virginia’s permanent 
program.

8. As discussed in Finding 13.29 of the 
January 21,1981 Federal Register notice, 
the Secretary found the provisions of 
Section 6R.07(a}(2) to be inconsistent 
with the requirements of 30 CFR 
826.12(a)(i)(C) and section 515(d)(1) of 
SMCRA. The State’s regulations allowed 
the Director of the Department of 
Natural Resources (DNR) to permit 
windrowing timber on the downslope 
where the permittee made certain 
showings. Section 515(d)(1) of SMCRA 
and 30 CFR 826.12(a)(i)(C) prohibit 
placing or leaving debris on the 
downslope in areas of steep slope 
mining. West Virginia amended its 
regulations at Sections 6B.07(a)(2), 
7B.08(a)(2) and 8B.08(a)(2) by deleting 
the provisions for windrowing timber on 
the downslope. State law now provides 
that spoil and debris can not be placed 
on the downslope. Therefore, the 
Secretary finds that Sections 6B.07(a)(2), 
7B.08(a)(2) and 8B.08(a)(2) are no less 
effective than 30 CFR 826.12(a)(i)(C) and 
in accordance with section 515(d)(1) of 
SMCRA. Also, the adoption of the 
amendment by the State satisfies 
condition (13) of his approval of the 
West Virginia program.

9. As discussed in Finding 13.34 of the 
January 21,1981 Federal Register notice, 
Section 6B.08(c) of the State’s 
regulations. Chapter 8 of the Technical 
Handbook and Section 20-6-13 of WV 
SCMRA were found by the Secretary to 
be inconsistent with 30 CFR 816.72, 
816.73, 817.72 and 817.73. State law 
allowed valley and head of hollow fills 
to have central rock core drains, without 
the requirement for diversion of water 
away from the valley fill as provided by 
30 CFR 816.72 and 817.72. Also, West 
Virginia did not limit head of hollow fills 
to a maximum of 250,000 cubic yards, if 
not constructed to the ridge line as 
required by 30 CFR 816.73(a). The 
Secretary was concerned about the 
potential impacts of substantial flows of

water onto or over the fill from areas 
above the fills. The Secretary’s approval 
was conditioned on the State providing 
additional data demonstrating that large 
volumes of water runoff will not damage 
head of hollow and valley fills along 
with any regulatory or programmatic 
changes, if any, necessary to correct the 
deficiencies identified by the data 
provided. West Virginia amended its 
regulations at Section 6B.08(b)(l)(D) to 
provide that a rock core chimney drain 
may be utilized for fills that will come to 
the ridge line with no natural drainage 
area above the fill. Also, a rock core 
chimney drain may be used for fills that 
do not come to the ridge fine provided 
that the fill does not contain more than
250.000 cubic yards of material, unless 
located in an area where the valley floor 
is always above the local water table. If 
a rock core chimney drain is not used, 
an underdrain and surface diversion 
system will be required for the fill. The 
proposed requirement will limit the 
amount of drainage onto or over fills 
utilizing rock core chimney drains by 
restricting the drainage area above the 
fills. Fills, which are constructed to the 
approximate elevation of the adjacent 
ridge line, can not have a natural 
drainage area above the fill. 
Furthermore, fills containing more than
250.000 cubic yards of material must 
always be constructed to the ridge line 
or be located in an area where the 
valley floor is above the local water 
table. Otherwise, an underdrain and 
surface diversion system must be 
utilized. These provisions will ensure 
the stability of fills which utilize rock 
core drainage systems because there 
will be no significant runoff from the 
area above the fill. Therefore, the 
Secretary finds that the revised State 
provisions are no less effective than 30 
CFR 816.72, 816.73, 817.72, and 817.73. 
Also, the adoption of Section 
6B.08(b)(l)(D) by the State satisfies 
condition (18) of the Secretary’s 
approval of the West Virginia program.

10(a). As discussed in Finding 14.1 of 
the January 21,1961 Federal Register 
notice, Section 20-6-10(a)(3) of WV 
SCMRA was found not to be in 
accordance with section 507(b)(3) of 
SMCRA. Section 20-6-10(a)(3) did not 
require that the applicant submit with 
the permit application a statement of 
current or previous surface coal mining 
permits or pending applications for such 
permits held by the applicant in the 
United States as required by section 
507(b)(3) of SMCRA. State law only 
required a statement of any current 
surface mining permit or pending 
application held by the applicant in the 
State. West Virginia amended its

regulations at Section 3F.01 to require 
that the applicant list any current or 
previous permits or pending applications 
held by the applicant in the United 
States. Although the State’s regulations 
do not specify that the applicant must 
submit a listing of all such permits held 
subsequent to 1970, West Virginia has 
indicated that, by not including this 
language in its regulations, the State 
could require a listing of all current or 
previous permits and pending 
applications ever held by the applicant, 
not just those held subsequent to 1970 
(Administrative Record No. WV 522). 
Since West Virginia will require the 
applicant to list current or previous 
permits and pending applications held 
subsequent to 1970, the Secretary finds 
that Section 3F.01 is no less effective 
than 30 CFR 778.13(d), and Section 20-6- 
10(a)(3) of WV SCMRA is in accordance 
with section 507(b)(3) of SMCRA.

(b) As discussed in Finding 14.2 of the 
January 21,1981 Federal Register notice, 
the Secretary found that Section 20-6- 
10(a)(5) of WV SCMRA was not in 
accordance with section 507(b)(5) of 
SMCRA. Section 507(b)(5) of SMCRA 
requires that a permit applicant submit a 
statement of suspended or revoked 
mining permits for the previous five year 
period. Section 20-6-10(a){5) limited this 
requirement to “permanently” 
suspended permits which are, in effect, 
revoked permits. West Virginia 
informed OSM that both State law and 
regulations in existence prior to the 
enactment of SMCRA and existing State 
law and regulations do not contain * 
provisions that allow for the suspension 
of permits as provided for in section 
507(b)(6) of SMCRA. According to West 
Virginia, Section 20-6-10(a)(5) only 
gives it the authority to revoke permits 
(Administrative Record No. WV 522). In 
that Section 20-6-10(a)(5) of WV 
SCMRA requires the applicant to submit 
a statement of revoked permits with the 
permit application, the Secretary finds 
that Section 20-6-10(a)(5) of WV 
SCMRA is in accordance with section 
506(b)(5) of SMCRA.

In summary, except as discussed in 
Finding 25, the Secretary finds ifiat the 
adoption of the aforementioned 
amendments by West Virginia satisfies 
condition (19) of his approval of the 
State’s program regarding permit 
application information.

11. As discussed in Finding 14.8 of the 
January 21,1981 Federal Register notice, 
West Virginia’s regulations were found 
to be inconsistent with 36 CFR 786.23(e). 
The State’s regulations did not contain 
provisions for public notification by the 
regulatory authority of approval, 
modification or denial of a permit
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application as required by 30 CFR 
788.23(e). West Virginia amended its 
regulations at Section 30.05 to require 
that the Director upon issuance of a 
permit notify the person who files 
comments or objections on the permit 
application, each party to the informal 
conference and appropriate local 
agencies, including the clerk of the 
county commission in the area of the 
land to be affected. In addition, the 
Director must publish in a newspaper of 
general circulation at least monthly a 
listing of all permits issued in the area. 
According to a memorandum of 
understanding between OSM and West 
Virginia, the regulatory authority also 
provides the local OSM field office 
copies of permits issued. These 
requirements are no less effective than 
those of 30 CFR 786.23(e) which require 
that the regulatory authority must 
provide a copy of its written findings 
concerning permit approval, 
modification and denial to each person 
who filed written objections and 
comments and to the local OSM office 
and publish a summary of its decision in 
a newspaper of general circulation in 
the area of the coal mining operation. 
Therefore, the Secretary finds that the 
adoption of the amendment by the State 
satisfies condition (21) of his approval of 
the West Virginia program.

12. As discussed in Finding 15.2 of the 
January 21,1981 Federal Register notice, 
Section 20-6-8(b)(lj of WV SCMRA and 
Section 5A.01(b)(12) of the State’s 
regulations were found to be 
inconsistent with 30 CFR 776.12. 
Specifically, West Virginia’s coal 
exploration program did not require a 
narrative description of surface 
topography, geology, surface water and 
other physical features, vegetative 
cover, and the distribution and 
important habitats of fish and wildlife 
as required by 30 CFR 776.12(a)(3)(i); nor 
did it require a map, as required by 30 
CFR 776.12(a)(5), identifying proposed 
trenches, roads, structures, land 
excavations, water and coal exploratory 
holes, wells and earth and debris 
disposal areas, historic, cultural and 
drainage features and habitats of any 
threatened or endangered species listed 
pursuant to the Endangered Species Act 
of 1973 (16 U.S.C. 1531 et seq.). West 
Virginia amended its regulations at 
Section 5A.02(c) to provide for the map 
as required by 30 CFR 776.12(a)(5) and 
at Sections 5A.01 and 5A.02 to provide 
for the narrative as required by 30 CFR 
776.i2(a)(3)(i). Therefore, the Secretary 
finds that the State requirements, except 
as discussed in Finding 31 herein, are no 
less effective than the Federal 
provisions, and condition (23) of his

approval of the West Virginia program 
has been satisfied.
.„■13. As discussed in Finding 19 of the 

January 21,1981 Federal Register notice, 
the Secretary found several 
inadequacies in the State’s proposal for 
assessing, adjudicating and collecting 
civil penalties.

(a) As discussed in Finding 19.1, the 
Secretary conditioned the approval of 
the State’s procedures for proposing 
civil penalties on the adoption of 
regulations, or other program 
amendments which would provide 
guidance to inspectors and magistrates 
for applying the general criteria of 
Section 20-6-17(c) of WV SCMRA. West 
Virginia amended Section 14B.02 of its 
regulations to provide a system for 
determining the civil penalty amounts to 
be assessed based on the criteria set 
forth in Section 20-6-17(c) of WV 
SCMRA and Section 14B.02(c) of its 
regulations. Therefore, the Secretary 
finds that Section 14B.02 of West 
Virginia’s regulations is the same or 
similar to 30 CFR Part 845 and is in 
accordance with section 518 of SMCRA.

Section 20-6-17(d) of WV SCMRA 
was found not to be in accordance with 
section 518 of SMCRA. West Virginia 
proposed to use the magistrate court for 
the assessment of civil penalties. West 
Virginia amended its law at Section 20- 
6—17(d) to provide for an administrative 
assessment of civil penalties. All 
provisions in Sectidn 20-6-17(d) of WV 
SCMRA which gave the magistrate court 
the authority to impose and collect civil 
penalties were deleted. Therefore, the 
Secretary finds that Section 20-6-17(d) 
of WV SCMRA is in accordance with 
Section 518 of SMCRA in regard to 
assessing civil penalties.

Section 20-6-17(d) of WV SCMRA 
was found not to be in accordance with 
section 518(c) of SMCRA for not 
requiring the prepayment of a proposed 
civil penalty. Since West Virginia 
amended Sections 20-6-17(d)(l) and 
17(d)(2) to require that an operator must 
place the amount of a proposed civil 
penalty in escrow if the operator wishes 
to contest either the fact of the violation 
or the amount of the penalty, the 
Secretary finds that the State law 
provisions, as amended, are in 
accordance with the requirements of 
section 518(c) of SMCRA.

Also, the Secretary found that Section 
20-6-17(d) of WV SCMRA did not 
provide citizens full access to the 
magistrate court, including intervention 
and recovery of attorney fees as 
required by section 518 of SMCRA, and 
unlike section 518 of SMCRA, provided 
that jury trials are available in civil 
penalty proceedings. Since West

Virginia amended its law at Section 20- 
6-17(d) to no longer provide for a 
magistrate or judicial system of 
assessing civil penalties, the Secretary 
finds that the administrative system 
established by Section 20-6-17(d) of WV 
SCMRA provides citizens full access to 
the proceedings and ensures that jury 
trials will not be available in civil 
penalty proceedings and is therefore 
similar to the procedures at section 518 
of SMCRA.

(b) As discussed in Findings 19.2 and
27.4 of the January 21,1981 Federal 
Register notice, Section 50-5-12 of the 
West Virginia Code was found not to be 
in accordance with section 525 of 
SMCRA. State law provided that after 
judgment in the magistrate court, any 
party could appeal to the circuit court of 
the appropriate county and such appeals 
would be de novo. Since West Virginia 
amended its surface mining law to 
eliminate de novo review of magistrate 
decisions, the Secretary finds that 
Section 20-6-17(d) of SMCRA is in 
accordance with section 525 of SMCRA.

(c) As discussed in Finding 19.3 of the 
January 21,1981 Federal Register notice, 
the Secretary found that Section 20-6- 
17(a) of WV SCMRA was inconsistent 
with section 518(h) of SMCRA. State law 
provided that mandatory daily civil 
penalties for cessation orders terminate 
once corrective steps were "initiated” to 
the satisfaction of file inspector. Section 
518(h) of the SMCRA, however, provides 
that the civil penalty shall be imposed 
for each day the violation continues 
unabated. West Virginia amended its 
law at Section 20-6-17(a) to provide that 
mandatory daily civil penalties for 
cessation orders shall remain in effect 
until the Director determines that the 
violation has been abated or until 
modified, vacated, or terminated by the 
Director or by a court. Therefore, the 
Secretary finds that Section 20-8-17(a) 
of WV SCMRA, as amended, is no less 
stringent than the penalty procedures at 
section 518(h) of SMCRA.

(d) As discussed in Findings 19.4 and
27.4 of the January 21,1981 Federal 
Register notice, the Secretary found that 
Sections 20-6-17(d) and 20-6-24(a) of 
WV SCMRA were inconsistent with 
section 518(b) of SMCRA. These 
sections of the State’s surface mining 
law provided an operator with two 
independent avenues for appealing 
notices or orders, which could result in 
unequal enforcement and two separate 
appeals being taken with differing 
results. Since West Virginia amended its 
law at Section 20-6-17(d) to eliminate 
the provisions which provided that civil 
penalties could be assessed and 
collected by the magistrate court,
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Section 14.1(b) of the Rules of Civil 
Procedure for the Magistrate Court of 
West Virginia which provided for 
appeals no longer applies. State law 
now only provides for appeal of a notice 
or order to the Reclamation Board of 
Review or appropriate circuit court as 
the case may be. Therefore, the 
Secretary finds that Sections 20-6-17(d) 
and 20-6-24(a) of WV SCMRA are the 
same or similar to section 518(b) of 
SMCRA.

In summary, the Secretary finds that 
Section 20-6-17(d) of WV SCMRA and 
Section 14B.02 of the State’s regulations, 
as amended, provide for a system for 
assessment, enforcement and collection 
of civil penalties as required by section 
518 and the related provisions of 
sections 525 and 526 of SMCRA. 
Therefore, the adoption of the 
amendments by the State satisfies 
condition (26) of the Secretary’s 
approval of West Virginia’s permanent 
program.

14. As discussed in Finding 20.4 of the 
January 21,1981 Federal Register notice 
Section 20-6-17(a) of WV SCMRA was 
found not to be in accordance with 
section 518(h) of SMCRA. State law did 
not require that daily civil penalties for 
cessation orders issued for failure to 
abate a notice of violation be imposed 
until the violation is abated. Section 20- 
6 -1 7(a) of WV SCMRA provided for a 
mandatory daily civil penalty only until 
corrective steps were initiated. West 
Virginia amended Section 20-6-17(a) to 
provide that a cessation order shall 
remain in effect until the Director 
determines that the violation has been 
abated or until modified, vacated or 
terminated by the Director or by a court 
as required by section 518(h) of SMCRA. 
Adoption of this amendment by West 
Virginia satisfies condition (27) of 
Secretary’s approval of the State’s 
program.

15. As discussed in Finding 20.7 of the 
January 21,1981 Federal Register notice, 
Section 20-6-16(c) of WV SCMRA was 
found not to be in accordance with 
section 521 of SMCRA. State law 
provided that cessation orders shall be 
“vacated” once remedial action has 
been accomplished. This is contrary to 
section 521 of SMCRA because to 
vacate would mean that the cessation 
order was not valid. Consequently, a 
civil penalty could not be assessed. 
West Virginia amended Section 20-6- 
16(c) to require the “termination” of a 
cessation order upon abatement of the 
violation. Therefore, the Secretary finds 
that the State’s statutory provision, as 
amended, is no less stringent than 
section 521 of SMCRA and satisfies

condition (28) of his approval of the 
State’s program.

16. As discussed in Finding 20.8 of the 
January 21,1981 Federal Register notice, 
the Secretary found Section 20-6-17(a) 
of WV SCMRA not to be in accordance 
with section 521(a)(3) of SMCRA. State 
law did not require a determination as 
to the steps necessary to abate the 
violation in the most expeditious 
manner possible, and the inclusion of 
the necessary measures in the cessation 
order. West Virginia amended Section 
20-6-17(a) to provide that in any 
cessation order issued under this 
subsection, the Director shall determine 
the steps necessary to abate the 
violation in the most expeditious 
manner possible and shall include the 
necessary measures in the order. The 
amended statutory provision is the same 
or similar to the provisions of section 
521(a)(3) of SMCRA. The adoption of 
this amendment by the State satisfies 
condition (9) of the Secretary’s approval 
of West Virginia’s program.

17. As discussed in Finding 20.9 of the 
January 21,1981 Federal Register notice, 
Section 14A.01 of West Virginia’s 
regulations was found to be inconsistent 
with 30 CFR 843.13. State law did not 
provide that an operator’s unwarranted 
failure to abate a violation is to be 
considered in determining whether an 
operator should be issued an order to 
show cause why his permit should not 
be suspended or revolted. Also, the 
word "no” appeared in Section
14A.01 (a)(3) which negated the meaning 
of the show cause requirement. The 
State amended its regulations at Section 
14A.Q3(a)(l) to provide that an 
operator’s unwarranted failure to abate 
will be considered in determining 
whether a show cause order should be 
issued. Also, Section 14A.03(a)(3) was 
amended to delete the word “no.” 
Therefore, the Secretary finds that the 
provisions of Section 14A.03 are no less 
stringent than the requirements of 30 
CFR 843.13. Also, the adoption of the 
amendment by the State satisfies 
condition (30) of the Secretary’s 
approval of the State’s program.

18. As discussed in Finding 21.1 of the 
January 21,1981 Federal Register notice, 
Section 20-6-22(d)(l) of WV SCMRA 
was found not to be in accordance with 
section 522(e)(1) of SMCRA. State law 
provided for the issuance of variances to 
allow mining within the boundaries of 
National Parks, the National Wildlife 
Refuge System, etc., where mining is 
prohibited by Federal law. West 
Virginia amended Section 20-6-22(d)(l) 
by deleting the language which provided 
for the issuance of variances. Therefore, 
the Secretary finds that Section 20-6-

22(d)(1) of WV SCMRA is in accordance 
with section 522(e)(1) of SMCRA. Also, 
the adoption of the amendment satisfies 
condition (31) of the Secretary’s 
approval of the West Virginia 
permanent program.

19. As discussed in Finding 22.3 of the 
January 21,1981 Federal Register notice, 
the Secretary found that Sections 20-6- 
24(f) and 25(c) of WV SCMRA were 
inconsistent with 43 CFR Part 4. Section 
20-6-24(f) provided that, with respect to 
appeals to the Reclamation Board of 
Review, all fees and mileage expenses 
incurred and the expense of preparing 
the record at the request of the appellant 
would have to be paid by the appellant. 
Section 25(c) also required the appellant 
to bear the cost of preparing and 
transcribing the record. West Virginia 
amended Sections 20-6-24(f) and 25(c) 
to provide that the appellant be required 
to pay only the cost of preparing a copy 
of the record. The Secretary finds that 
the statutory provisions, as amended, 
are consistent with 43 CFR Part 4 in that 
the appellant does not have to bear the 
cost of transcribing proceedings nor pay 
the mileage or transportation expenses 
incurred by other parties. The adoption 
of the amendment satisfies condition 
(32) of the Secretary’s approval of the 
West Virginia program.

20. As discussed in Finding 23 of the 
January 21,1981 Federal Register notice, 
the provisions of Section 20-6-4Q(a) of 
WV SCMRA were found not to be in 
accordance with the requirements of 
section 517(g) of SMCRA. State law did 
not subject all members of the 
Reclamation Commission to the 
provisions of Section 20-6-40. West 
Virginia amended its law to require that 
no member of the Reclamation 
Commission could have a direct or 
indirect financial interest in any surface 
mining operation. Therefore, the 
Secretary finds that the provisions of 
Section 20-6-40(a) are in accordance 
with the requirements of section 517(g) 
of SMCRA. Also, the adoption of the 
amendment by the State satisfies 
condition (33) of the Secretary’s 
approval of the West Virginia program.

21. As discussed in Finding 25 of the 
January 21,1981 Federal Register notice, 
Section 20~6-10(b) of WV SCMRA was 
found not to be in accordance with 
section 507(c) of SMCRA. State law 
provided that costs associated with the 
small operator assistance program 
would be assumed by the Department of 
Natural Resources from funds provided 
by the Federal government. Since this 
provision had the effect of limiting 
funding for the small operator assistance 
program to Federal funds, the Secretary 
conditionally approved this portion of
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the State’s program. On January 18,
1983, OSM revised its regulations 
governing small operator assistance (48 
FR 2266-2274). Specifically, a new 30 
CFR 795.9(a) provides that to the extent 
possible with available funds, the 
program administrator shall select and 
pay a qualified laboratory to make the 
determination and statement referenced 
in section 507(c) of SMCRA for eligible 
operators who request assistance. In 
other words, the regulatory authority is 
not required by OSM to provide funds 
for the purpose of 30 CFR 795.9(a) 
beyond those funds authorized by 
section 401(b)(1) of SMCRA and 
appropriated by Congress. Therefore, 
the Secretary finds that the provisions of 
Section 20-6-10(b) of WV SCMRA are in 
accordance with the requirements of 
section 507(c) of SMCRA, and condition 
(34) of his approval of the West Virginia 
program has been satisfied.

Set forth below are the Secretary’s 
findings, pursuant to 30 CFR 732.15 and 
732.17, concerning those program 
modifications submitted by W’est 
Virginia that do not satisfy existing 
program conditions or result in 
additional conditions.

22. As discussed in Finding 13.1 of the 
January 21,1981 Federal Register notice. 
Section 6B.09(f)(3) of the State’s 
regulations was found to be inconsistent 
with 30 CFR 816.102(a)(2) and section 
515(b)(3) of SMCRA. West Virginia 
requested that OSM reconsider this 
issue on the basis of a policy letter from 
OSM to the Commonwealth of 
Kentucky. The letter, dated September 3. 
1981, clarifies OSM’s position 
concerning the responsibility for the 
elimination of preexisting highwalls 
where the operator proposes to conduct 
auger mining operations on previously 
mined lands. The letter stated that 
where a proposed mining operation will 
encounter a preexisting highwall the 
operator should include a showing in the 
permit application that the operation 
will either completely eliminate the 
highwall or that it is not expected to 
have an “adverse physical impact’’ on 
the highwall. OSM maintains that the 
operator should be required to include 
geotechnical information in the permit 
application that shows whether his 
operation is likely to weaken the 
structure of the highwall remrihnt such 
that an “adverse physical impact" of the 
highwall is reasonably foreseeable. If 
the proposed mining will have an 
adverse physical impact on the 
preexisting highwall, the operator is 
required to completely eliminate the 
highwall. West Virginia also amended 
Section 6B.09(f)(3) of its regulations. 
Section 6B.09(f)(3), now cited as

6B.09(d)(2), provides that auger 
operations proposing to auger areas and 
not substantially reaffecting the 
preexisting highwall shall, at a 
minimum, properly seal all auger holes 
and backfill to eliminate the highwall to 
the maximum extent technically 
practical using all reasonable available 
spoil to achieve a minimum depth of 
four feet (4') over the coal seam and a 
static safety factor of 1.3 with non-toxic 
material capable of supporting 
vegetation. These provisions correspond 
to the remining requirements for auger 
mining adopted by OSM on April 28,
1983 (48 FR 19314-19322). However, the 
State’s rules, unlike 30 CFR 819.19(b), do 
not require that: (1) The applicant must 
demonstrate in writing to the regulatory 
authority that the volume of all 
reasonably available spoil is insufficient 
to eliminate the highwall; (2) any 
remnants of the highwall remaining after 
the highwall has been reclaimed to the 
maximum extent technically practical 
shall be stable and not pose a hazard to 
the public health and safety or the 
environment; and (3) spoil placed or the 
outslope during previous mining 
operations shall not be disturbed if such 
disturbances will cause instability of the 
remaining spoil or otherwise increase 
the hazard to the public health and 
safety or to the environment. Also, West 
Virginia should define the term 
“substantially reaffect” in order to 
ensure that the State’s definition is no 
less effective than the Federal definition 
of “adverse physical impact” at 30 CFR 
701.5, as amended on September 16,1983 
(48 FR 41720-41735). Therefore, the 
Secretary finds that the provisions of 
condition (1) of his approval of January
21,1981, which require the promulgation 
of regulations to require “complete” 
highwall elimination in all augering 
operations no longer apply due to the 
promulgation of Federal regulations at 
30 CFR 819.19(b) which require the 
elimination of preexisting highwalls 
following augering to the maximum 
extent technically practical. Also, the 
Secretary finds that Section 6B.09(d)(2), 
as amended, is less effective than 30 
CFR 816.19(b) as previously discussed, 
and condition (1) must be amended to 
reflect this deficiency. Accordingly, the 
approval of West Virginia’s program is 
conditioned upon the inclusion of 
language in its regulations or other 
program amendment to provide for 
augering on previously mined areas 
which is no less effective than 30 CFR 
819.19(b) and in accordance with 
sections 102 and 515 of SMCRA.

23. As discussed in Finding 13.30 of 
the January 21,1981 Federal Register 
notice, Section 4C.04(g) of the State’s

regulations was found to be inconsistent 
with 30 CFR 816.65. Section 4C.04(g) 
allowed a maximum peak particle 
velocity of two inches per second which 
could not be exceeded at the nearest 
residence, building or structure, whereas 
30 CFR 816.65(i) required that a 
maximum peak particle velocity of one 
inch per second could not be exceeded 
at the location of any dwelling, public 
building, etc. On March 8,1983, OSM 
amended its blasting regulations (48 FR 
9788-9811). The Federal regulations at 30 
CFR 816.67(d)(2) now require that the 
maximum peak particle velocity not 
exceed 1.25 inches per second at the 
location of any dwelling, public building, 
school, church or community or 
institutional building outside the permit 
area and at a distance of up to 300 feet 
from the blasting site; 1.0 inch per 
second from 301 feet to 5,000 feet; and
0.75 inch from 5,001 feet and beyond. 
West Virginia amended its regulations 
at Section 4C.05(h) to require that the 
peak particle velocity in inches per 
second not exceed the following values 
at the nearest protected structure: 1.25 if 
the nearest structure is within 300 feet,
1.0 if the nearest structure is between 
300 and 5,000 feet, and 0.75 if the nearest 
structure is greater than 5,000 feet from 
the blast site. The Secretary finds that 
the State’s maximum limits on peak 
particle velocity are no less effective 
than those of 30 CFR 816.67(d)(2). 
However, Section 4C.05(h) of the State’s 
regulations provides that the peak 
particle velocity shall not be exceeded 
at the “nearest”’protected structure, 
while 30 CFR 816.67(d)(2) requires that 
the maximum peak particle velocity 
shall not be exceeded at the location of 
“any” dwelling, public building, etc., 
outside the permit area. Ground motion 
resulting from a blast, depending on 
topography, location, etc., might not be 
in excess at the nearest protected 
structure but be in excess at a more 
distant structure in another direction 
from the blasting site. Also, the State 
needs to define or otherwise explain 
what is meant by the term “protected 
structure” in order to ensure the 
protection of structures listed in 30 CFR 
816.67(d)(2) and 817.87(d)(2). Therefore, 
the Secretary finds that Section 4C.05(h) 
of the State’s regulations is less effective 
than 30 CFR 816.67(d)(2) and 
817.67(d)(2), and the adoption of the 
amendment by the State has failed to 
satisfy a portion of condition (14) of his 
approval of the West Virginia program.

24. As discussed in Finding 13.32 of 
the January 21,1981 Federal Register 
notice, Sections 6B.02, 7B.02 and 8B.02 
were found by the Secretary to be 
inconsistent with 30 CFR 816.53 and
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817.53. Unlike the Federal requirements, 
the State’s regulations did not contain 
criteria for the transfer of exploratory or 
monitoring wells to third parties. West 
Virginia amended its regulations at 
Sections 6B.02, 7B.02 and 8B.02 to 
specifically provide that wells may be 
transferred to another party for further 
use if approved by the Director.
However, the amended State provisions 
do not contain criteria for such 
transfers. Therefore, the Secretary finds 
that the State provisions at Sections 
6B.02, 7B.02 and 8B.02 are still less 
effective than the requirements of 30 
CFR 816.53 and 817.53, and the adoption 
of the amendments by the State still 
fails to satisfy condition (16) of his 
approval of the West Virginia program.

25. As discussed in Finding 14.3 of the 
January 21,1982 Federal Register notice, 
the provisions of Sections 20-6-10(f) and 
18(c) were found not to be in accordance 
with section 510(c) of SMCRA. Section 
510(c) of SMCRA requires that the 
applicant file with his permit application 
a schedule listing any and all notices of 
violation pertaining to air or water 
protection incurred by the applicant in 
connection with any surface coal mining 
operation in the United States during the 
three year period prior to the date of 
application. Section 20-6-10(f) of WV 
SCMRA only required a schedule of 
bond forfeitures, permit revocations, 
cessation orders or permanent 
suspension orders. It did not require that 
other types of notices of violation be 
reported. Also, Section 20-6-18(c) of 
WV SCMRA provided that the Director 
only consider violations of West 
Virginia laws when making decisions on 
permit applications. West Virginia 
amended its regulations at Section 3F.01 
to require that the applicant file with his 
permit application a listing of each 
violation notice received by the 
applicant in connection with any surface 
coal mining operation during the three 
(3) year period before the application 
date for violations of any environmental 
law, rule or regulation of West Virginia, 
or of any other State if the applicant has 
not operated within West Virginia in the 
past three (3) years, and of any 
regulation enacted pursuant to Federal 
law pertaining to air or water 
environmental protection. West Virginia 
also amended its regulations at Section 
3F.02 to require that the Director 
consider violations of any law, rule or 
regulation of the United States or any 
state law, rule or regulation applicable 
to environmental protection. The 
Secretary finds that while the West 
Virginia alternative proposal has merit, 
section 510(c) is specific in requiring a 
listing of any and all notices of

violations of all state environmental 
protection laws and regulations during 
the three year period prior to the date of 
application.

Section 3F.01 only requires a listing of 
each violation received by the applicant 
for any West Virginia environmental 
protection law or regulation or for any 
other state if the applicant has not 
operated in West Virginia for the past 
three years. Applicants, who have 
operated in West Virginia for more than 
three years, would only be required to 
provide information regarding violations 
of West Virginia and Federal laws and 
regulations. Since violations of other 
state laws and regulations would not be 
listed by applicants who have operated 
in the State for more than three years, 
the Director would not be able to 
consider this information when making 
a decision concerning permit issuance 
as required by Section 3F.02 of the 
State’s regulations. Therefore, the 
Secretary finds that Section 3F.01 is still 
not in accordance with section 510(c) of 
SMCRA and is less effective than 30 
CFR 778.14. Also, the adoption of the 
amendment by the State has failed to 
satisfy a portion of condition(19) of the 
Secretary’s approval of the West 
Virginia program.

26. As discussed in Finding 14.4 of the 
January 21,1981 Federal Register notice, 
Section 20-6-31 of WV SCMRA and 
Section 9 of the West Virginia 
regulations were found to be 
inconsistent with the Federal 
requirements. Section 20-6-31 of WV 
SCMRA and Section 9 of the regulations 
contained special provisions for surface 
coal mining incidental to the 
development of lands of less than five 
acres for commercial, residential, 
industrial or civic use. Since section 
528(2) of SMCRA exempts operations of 
less them two acres from all the 
requirements of SMCRA, the only 
incidental mining operations required by 
law to comply with the Federal 
standards are those operations affecting 
between two and five acres. In general, 
the Secretary found that the State’s 
incidental mining provisions regarding 
permitting, performance standards, and 
public participation were inadequate. A 
complete list of deficiencies concerning 
the State’s incidental mining procedures 
was developed by OSM and submitted 
to the State (Administrative Record No. 
WV 500, page 33). As a result of OSM’s 
review, West Virginia deleted Section 9 
from its revised regulations submitted 
on September 13,1983. Section 9 
contained the permit requirements and 
performance standards for incidental 
coal mining operations in the State. By 
not having regulations, Section 20-6-31

of WV SCMRA was invalidated because 
that section of the law requires the 
promulgation of performance standards 
for incidental mining operations. 
Otherwise, the other sections of the law 
would become applicable. Since West 
Virginia’s statutory and regulatory 
requirements have been invalidated, no 
future incidental mining operations can 
be permitted in the State. Therefore, the 
Secretary finds that condition (20) of his 
approval of the West Virginia program 
can be removed because the State no 
longer allows for incidental coal mining 
over two acres.

27. As discussed in Finding 17 of the 
January 21,1981 Federal Register notice, 
Section 20-6-15(g) of WV SCMRA was 
found not to be in accordance with 
section 521(a)(1) of SMCRA. Section 
521(a)(1) of SMCRA grants authority to 
citizens to accompany an inspector 
during an inspection resulting from a 
citizen’s complaint. However, Section 
20-6-15(g) of WV SCMRA provided that 
neither die permittee nor his authorized 
agents or employees shall be liable for 
any injury sustained by a citizen 
accompanying the inspector onto the 
mine site, except for willful and 
deliberate acts. The Secretary found 
that this provision of the State law could 
act as a constraint on citizens exercising 
their right to go on thè mine site. West 
Virginia requested that this provision of 
its law be reconsidered. West Virginia 
maintains that this provision does not 
constitute a constraint on any citizen 
who desires to go on a mine site. 
Furthermore, without this provision, the 
State contends that an operator is 
subjected to a potential liability that 
may not be covered by his/her 
insurance, and it could make the State 
and its inspectors personally liable to 
citizens under their jurisdiction during 
inspections. As discussed, section 
521(a)(1) of SMCRA gives the citizen the 
right to accompany the inspector on the 
inspection. Ordinary tort law principles 
can be used to determine whether, if a 
citizen is injured on the site during the 
inspection, he may hold the operator 
liable for such injury. Since the State 
has not amended its law, the Secretary 
finds that the provisions of Section 20- 
6-15(g) are still not in accordance with 
the requirements of section 521(a)(1) of 
SMCRA, and the State has failed to 
satisfy condition (24) of his approval of 
the West Virginia permanent program. 
The Secretary is, therefore, disapproving 
the language in Section 20-6-15(g) of 
WV SCMRA which states, “Provided, 
That except for deliberate and willful 
acts, the permittee, his authorized agent 
or employees, and the inspector whom 
such person is accompanying, shall not
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be held civilly liable for any injury to 
such person during the inspection trip." 
Accordingly, with the disapproval of the 
provision of Section 20-6-15(g) of WV 
SCMRA that is not in accordance with 
section 521(a) of SMCRA, the Secretary 
is removing condition (24) of his 
approval of the West Virginia program. 
Also, by separate notice in today’s 
Federal Register, the Secretary is 
proposing pursuant to section 505(b) of 
SMCRA and 30 CFR 730.11(a) to 
preempt and supersede the provision of 
Section 20-6-15(g) that is not in 
accordance with section 521(a)(1) of 
SMCRA.

28. As discussed in the May 11,1982 
Federal Register notice (47 FR 20122), 
West Virginia’s coal refuse regulations, 
as amended, were found to be 
inconsistent with several Federal coal 
refuse requirements. Specifically, the 
State provisions did not require: (a) 
Compliance with permanent program 
regulations, rather than interim program 
regulations; (b) approval of the Mine 
Safety and Health Administration to 
direct surface runoff or slurry into an 
underground mine; (c) stability 
standards even if site conditions 
indicate that failure would not occur; 
and (d)(i) covering of coal mining waste 
banks with non-toxic and non
combustible material as required by 30 
CFR 816.85(d) and 817.85(d), (ii) specific 
construction criteria for subdrainage 
systems as required by 30 CFR 816.72 
(b)(1) and (b)(4), (iii) the prohibition of 
the use of impoundments on constructed 
fills as required by 30 CFR 816.71(g), and
(iv) the inspection of coal refuse piles as 
required by 30 CFR 816.71(f). As set forth 
in the Federal Register notice of 
September 10,1982, (47 FR 39821-39822) 
the Secretary approved an amendment 
to West Virginia's coal refuse 
regulations which resolved the 
deficiency concerning water quality 
[condition (8) (iii)]. Now West Virginia 
maintains in its resubmission letter of 
April 27,1983, (Administrative Record 
No. WV 492) that the remaining 
deficiencies of its coal refuse regulations 
are resolved due to the proposed 
Federal regulatory reform of January 3, 
1983 (48 FR 2521-2522).

(a) As discussed in the May 11,1982 
Federal Register notice, several sections 
of the State’s coal refuse regulations 
were found to be inconsistent with the 
Federal requirements due to the fact that 
references were made to the State’s 
interim regulations. Since the State has 
not amended its coal refuse regulations. 
Sections D.05(a)(l), D.06(b)(l)(f), 
E.03(b)(l), E.07 and E.09(b)(5j still 
require compliance with various 
provisions of the State’s interim

regulations which have expired. The 
Secretary finds that since the State is 
now implementing the permanent 
program, all references must address 
applicable requirements of the State’s 
permanent program regulations.

(b) The Secretary found that Section 
D.05(d)(2)(c) of the State’s coal refuse 
regulations was inconsistent with 30 
CFR 816.88. Section D.05(d)(2)(c) 
required approval of the Director of 
DNR to divert runoff or slurry into an 
underground mine. The Federal 
regulations at 30 CFR 816.88, however, 
also require the approval of the Mine 
Safety and Health Administration 
(MSHA). A closer review of the State's 
regulations reveals that West Virginia 
does require MSHA approval to divert 
slurry or runoff into an underground 
mine at Section D.05(i). West Virginia’s 
coal refuse regulations at Section 
D.05(d)(2)(C) simply provide an 
incorrect reference to Section D.05(i)(9). 
Since West Virginia’s regulations 
provide for MSHA approval and the 
State has agreed to correct the 
typographical error the next time it 
amends its regulations, the Secretary 
finds that Section D.05(d)(2)(C) of the 
State’s regulations is no less effective 
than 30 CFR 816.88, and condition (8)(i) 
of his approval of the West Virginia 
program has been satisfied.

(c) Section D.05(f) of the coal refuse 
regulations was found to be inconsistent 
with the Federal regulations. Section 
D.05(f) allowed the DNR Director to 
waive the stability requirements if site 
conditions indicate that failure will not 
occur. No provision is made in the 
Federal regulations for a waiver of the 
basic stability requirements. Since West 
Virginia has not amended Section 
D.05(f) to eliminate the waiver for the 
stability requirements included in that 
section, the Secretary finds that Section 
D.05(f) is still less effective than the 
Federal requirements at 30 CFR 816.85.

(d) (i) Section D.07(f) of the State’s coal 
refuse regulation was found to be 
inconsistent with 30 CFR 816.85(d) and 
817.85(d). Section D.Q7(f) only required a 
minimum cover of three feet of coarse 
refuse on coal refuse disposal areas 
prior to final soil covering, unless 
otherwise approved by the Director. The 
Federal regulation at 30 CFR 816.85(d) 
and 817.85(d), however, require that coal 
refuse shall be covered with four feet of 
non-toxic and non-combustible material, 
unless a lesser amount of cover material 
is allowed by the regulatory authority 
based on physical and chemical 
analyses. Therefore, the Secretary finds 
that Section D.07(f) is still less effective 
than 30 CFR 816.85(d) and 817.85(d).

(d)(ii) Section D.05(e) of the State’s 
coal refuse regulations was found to be 
inconsistent with 30 CFR 816.72 (b)(1) 
and (b)(4). Section D.05(e) did not 
specify that underdrains must be 
constructed of nondegradable, non-acid 
or non-toxic forming rock such as gravel, 
limestone, sandstone, or other durable 
rock that will not slake in water and will 
be free of coal, clay or shale as required 
by. 30 CFR 816.72 (b)(1) and (b)(4). 
Therefore, the Secretary finds that 
Section D.05(e) of the State’s regulations 
is still less effective than 30 CFR 816.72 
(b)(1) and (b)(4).

(d)(iii) Section E.08(c)(3) of the State’s 
coal refuse regulations was found to be 
inconsistent with 30 CFR 816.71(g). The 
State’s regulations did not prohibit the 
use of impoundments on constructed 
fills as required by 30 CFR 816.71(g). 
Section E.08(c)(3) still provides that the 
Director can authorize the impoundment 
of water on fills. Therefore, the 
Secretary finds that Section E.08(c)(3) of 
the State’s coal refuse regulations is still 
less effective than 30 CFR 816.71(g).

(d)(iv) The Secretary found that 
Section E.08 of the State's regulations 
was inconsistent with 30 CFR 816.71 (j). 
Section E.08(d) did not require 
inspection of coal refuse areas as 
required by 30 CFR 816.71 (j). A closer 
review reveals that the provisions for 
the inspection of coal refuse areas are 
contained in 30 CFR 816JJ2. Therefore, 
the Secretary finds that Section E.08(d) 
of the State’s coal refuse regulations is 
still less effective than 30 CFR 816.82(a).

In summary, the Secretary finds that, 
except for Section D.05(d), the State’s 
coal refuse regulations are still less 
effective than the Federal requirements. 
Further, West Virginia has satisfied 
condition (8)(i), but has failed to satisfy 
condition (8), (ii), and (iv) of the 
Secretary’s approval of the State’s 
permanent program.

29. West Virginia amended its 
definition of the term "substantial legal 
and financial commitments in a surface 
coal mining operation” which was 
previously contained in Section 2.122 of 
its regulations. Currently, Section 2.109 
provides that substantial legal and 
financial commitments in a surface coal 
mining operation means that significant 
investments and legal commitments 
have been made in activities and 
facilities such as power plants, 
railroads, coal handling, preparation, 
extraction or storage facilities and other 
capital-intensive activities. However, 
the Federal regulations at 30 CFR 762.5 
provide that substantial legal and 
financial commitments in a surface coal 
mining operation means significant 
investments that have been made on the
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basis of a long term contract in power 
plants, railroads, coal handling, 
preparation, extraction or storage 
facilities and other capital-intensive 
activities. West Virginia does not 
provide that significant investments 
must be based on coal contracts. Since 
Congress intended that significant 
investments be made on the basis of 
long term coal contracts (44 F R 14997), 
the Secretary finds that Section 2.109 of 
West Virginia’s regulations is less 
effective than 30 CFR 762.5. Therefore, 
approval of the West Virginia program 
is conditioned upon the inclusion of 
language in its regulations or other 
program amendment which is no less 
effective than 30 CFR 762.5.

30. The State amended Section 3Q of 
its regulations regarding criteria for 
permit approval or denial. Section 3Q, 
now cited as 30, only requires written 
findings on threatened or endangered 
species and public roads for permit 
approval or denial. Section 20-6-18 of 
WV SCMRA contains some of the 
written findings that must be made by 
the Director of DNR before a permit can 
berissued or denied. However, the 
Secretary finds that neither Section 20- 
6-18(b) of WV SCMRA nor Section 30 of 
the State’s regulations provide that no 
permit application or significant revision 
to a permit will be approved unless the 
regulatory authority finds in writing, as 
required by 30 CFR 786.19, that: (1) The 
applicant has submitted proof that all 
reclamation fees required by Subchapter 
R of this Chapter have been paid; (2) the 
applicant or die operator, if other than 
the applicant, does not control and has 
not controlled mining operations with a 
demonstrated pattern of willful 
violations of the Act of such nature, 
duration, and with such resulting 
irreparable damage to the environment 
as to indicate an intent not to comply 
with the provisions of the Act; (3) 
surface coal mining and reclamation 
operations to be performed under the 
permit will not be inconsistent with 
other such operations anticipated to be 
performed in areas adjacent to the 
proposed permit area; (4) the applicant 
will submit the performance bond, or 
other equivalent guarantee required 
under Subchapter J and the regulatory 
program, prior to the issuance of the 
permit; (5) the applicant has, with 
respect to both prime farmland and 
alluvial valley floors, obtained either a 
negative determination or satisfied the 
requirements of 30 CFR 785.17 and 
785.19; (6) the proposed postmining land 
use of the permit area has been 
approved by the regulatory authority in 
accordance with the requirements of 30 
CFR 816.133 or 817.133; (7) the regulatory

authority has made all specific 
approvals required under Subchapter K 
of this Chapter; and (8) the applicant has 
demonstrated that any existing structure 
will comply with 30 CFR 786.21. In 
addition, the Secretary finds that neither 
Sections 20-8-11,13(b)(21), and 15 of 
WV SCMRA nor revised Section 3 of the 
State’s regulations require that the 
regulatory authority must issue permits 
with conditions concerning right of 
entry, environment, public health, and 
safety as required by 30 CFR 786.27 and 
786.29. In summary, approval of the 
West Virginia program is conditioned 
upon the inclusion of provisions in its 
regulations or other program 
amendment to provide standards for 
permit approval or denial which are no 
less effective than 30 CFR 786.19 and in 
accordance with sections 510 (b), (c) and 
522(e) of SMCRA and to require certain 
permit conditions which are no less 
effective than those contained in 30 CFR 
786.27 and 786.29 and in accordance 
with section 510 of SMCRA.

31. West Virginia amended Section 
5A.01 of its coal exploration regulations 
to delete the reference to Section 
3H.01(a). Section 5A.01, now cited as 
5A.02, only requires a description of any 
endangered or threatened species and 
the identification of historic lands. The 
Federal regulations at 30 CFR 
776.12(a)(3), however, require a 
description of the important habitats of 
any threatened or endangered species 
and a description of cultural or 
historical resources listed or eligible for 
listing on the National Register of 
Historic Places. Furthermore, Section 
5A.01, now cited as Section 5A.02, does 
not require, in accordance with 30 CFR 
776.13, that the regulatory authority 
must find in writing that the proposed 
coal exploration and reclamation 
operation: (1) Will be conducted in 
accordance with the State’s law and 
regulations, (2) will not jeopardize the 
continued existence of endangered or 
threatened species or result in the 
destruction or adverse modification of 
critical habitats of those species, and (3) 
will not adversely affect cultural 
resources or districts, sites, buildings, 
structures or objects listed or eligible for 
listing on the National Register of 
Historic Places, unless the proposed 
exploration has been approved by both 
the regulatory authority and the agency 
with jurisdiction over such matters. 
Also, each approval issued by the 
regulatory authority must contain 
conditions necessary to ensure that the 
exploration and reclamation activities 
will be conducted in compliance with 
WV SCMRA and Section 5 of the 
regulations. Therefore, the Secretary

finds that Section 5A.02 is less effective 
than 30 CFR 776.12(a)(3) and 776.13, 
Accordingly, approval of the West 
Virginia program is conditioned upon 
the inclusion of provisions in its 
regulations or other program 
amendment which are no less effective 
than 30 CFR 776.12(a)(3) and 776.13 and 
in accordance with section 512 of 
SMCRA.

32. The State amended Section 
4F.09(c) of its regulations regarding 
standards of success for revegetation. 
Section 4F.09(c), now cited as Section 
4F.08, does not require measuring the 
success of revegetation on the basis of 
statistically valid sampling techniques 
as required by 30 CFR 816.116(a) and 
817.116(a). Therefore, the Secretary finds 
that Section 4F.08 of the State’s 
regulations is less effective than 30 CFR 
816.116(a) and 817.116(a). Accordingly,, 
approval of the West Virginia program 
is conditioned upon the inclusion of 
provisions in its regulations or other 
program amendment providing for 
statistical sampling techniques for 
measuring the success of revegetation 
which are no less effective than 30 CFR 
816.116(a) and 817.116(a) and in 
accordance with sections 508, 515 and 
516 of SMCRA.

33. West Virginia amended its 
subsidence control plan requirements at 
Section 7C.04 of its regulations. Section 
7C.04, now cited as 7C.Q3(a)(l), does not 
provide for the identification of the 
existence of renewable resource lands, 
which include acquifers, areas for 
recharge of acquifers and underground 
waters as required by 30 CFR 784.20. 
Therefore, the Secretary finds that 
Section 7C.03(a)(l) of the State’s 
regulations is less effective than 30 CFR 
784.20. Accordingly, approval of the 
West Virginia program is conditioned 
upon the inclusion of language in its 
regulations or other program 
amendment providing for the 
identification of renewable resource 
lands which is no less effective than 30 
CFR 784.20 and in accordance with 
section 516(b) of SMCRA.

34. The State amended Section 
14A.01(a)(3) of its regulations regarding 
pattern of violations. Section 
14A.01(a)(3), now cited as 14A.03(a)(3), 
provides that the Director shall, after 
hearing, determine that a pattern of 
violations exists if he finds that there 
were any violations of the same or 
related requirements of this Article, the 
regulations or the permit during three or 
more “complete” inspections of the 
permit area within any 12-month period. 
The Federal regulations at 30 CFR 
843.13(a)(3) require that the Director 
shall promptly review the history of
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violations of any permittee who has 
been cited for the same or related 
requirements of the law, regulations, 
etc., during three or more inspections of 
the permit area within any 12-month 
period. Also, if after such review the 
Director determines that a pattern of 
violations exists or has existed, he or 
she shall issue a show cause order. 
Therefore, the Secretary finds that 
Section 14A.03(a}(3) of West Virginia’s 
regulations is not the same or similar to 
30 CFR 843.13(a)(3). Accordingly, 
approval of the West Virginia program 
is conditioned upon the inclusion of 
provisions in its regulations or other 
program amendment regarding 
suspension or revocation of permits 
which are the same or similar to 30 CFR 
843.13(a)(3) and in accordance with 
section 521(a)(4) ofSMCRA.

35. West Virginia amended Sections 
6B.09(e), 7B.ll(g) and 8B.09(f) of its 
regulations concerning stabilization of 
rills and gullies. Revised Sections 
6B.09(c), 7B.ll(e), and 8B.09(d) contain 
no provisions for stabilizing rills and 
gullies. OSM revised its regulations on 
January 10,1983 (48 F R 1160-1163). The 
new rules at 30 CFR 816.95(b) and 
817.95(b) require the operator to take 
remedial action if rills and gullies 
develop which: (1) Disrupt the approved 
postmining land use or the 
reestablishment of a vegetative cover, or 
(2) cause or contribute to a violation of 
water quality standards for receiving 
streams. The Secretary finds that 
Sections 6B.09(c), 7B.ll(e) and 8B.09(d), 
as amended, are less effective than 30 
CFR 816.95(b) and 817.95(b). Therefore, 
approval of the West Virginia program 
is conditioned upon the inclusion of 
provisions in its regulations or other 
program amendment which are no less 
effective than 30 CFR 816.95(b) and 
817.95(b) and in accordance with 
sections 515 and 516 of SMCRA.

36. West Virginia amended Section 
7C.03 of its regulations regarding 
subsidence control. The Federal 
regulations on subsidence control were 
also amended on June 1,1983 (48 FR 
24638-24652) at 30 CFR 817.121. Section 
70.02(d), as amended, does not prohibit 
underground mining activities beneath 
or adjacent to bodies of water with a 
volume of 20 acre-feet or more unless it 
is demonstrated that subsidence will not 
damage or reduce the reasonably 
foreseeable use of such features as 
required by 30 CFR 817.121(d).
Therefore, the Secretary finds that 
Section 7C.02(d), as amended, is less 
effective than 30 CFR 817.121(d). 
Accordingly, approval of the State 
program is conditioned upon the 
inclusion of provisions in its regulations

or other program amendment which are 
no less effective than 30 CFR 817.121(d) 
and in accordance with sections 516 (b) 
and (c) ofSMCRA.

37. Section 8B.10 of the State’s 
regulations does not contain 
performance standards for in situ 
processing as required by 30 CFR 
828.11(b)-(e) and in accordance with 
section 701(28) of SMCRA. West 
Virginia stated that since there are no in 
situ operations currently operating in the 
State, it did not plan to amend this 
portion of its regulations 
(Administrative Record No. WV 522). 
Since Section 8B.10 of West Virginia’s 
regulations is less effective than 30 CFR 
828.11(b)-(e), the Secretary is, therefore, 
disapproving this portion of the West 
Virginia program.

38. West Virginia amended its 
regulations at Sections 6B.04(f)(5), 
8B.04(f)(5), 7B.04(fM5), 6B.07 and 4C.05(f). 
Revised Sections 6B.04(e)(5), 8B.04(d)(5) 
and 7B.04(f)(5) provide that surface 
water can not be discharged into 
underground mine workings unless the 
operator can demonstrate that it will not 
be disapproved by the Mine Safety and 
Health Administration (MSHA) within 
thirty days of notification. The Federal 
regulations at 30 CFR 816.55 and 817.55 
require MSHA approval prior to 
allowing discharges. Section 6B.07(f) 
was added to the State’s regulations to 
prohibit mining within five hundred feet 
of an underground mine without a thirty 
day opportunity for disapproval by 
MSHA. The Federal regulations at 30 
CFR 816.79 and section 515(b) (12) of 
SMCRA prohibit surface mining within 
five hundred feet of an underground 
mine. Variances from this distance, 
however, can be allowed if jointly 
approved by the state regulatory 
authority, MSHA and any appropriate 
State safety agency. Also, revised 
Section 4C.05(f) of the State regulations 
provides that no blasting within five 
hundred feet of an underground mine 
will be permitted without notification of 
MSHA with an opportunity for denial 
within thirty days. The Federal 
regulations concerning use of explosives 
were amended on March 8,1983 (48 FR 
9788-9811). The revised Federal 
regulations at 30 CFR 780.13(c) provide 
that blasting operations within five 
hundred feet of active underground 
mines require approval of State and 
Federal regulatory authorities concerned 
with the health and safety of 
underground miners. In summary, the 
State’s revised regulations only give 
MSHA thirty days to review permit 
applications for discharging water into 
underground mines, mining within five 
hundred feet of an underground mine

and blasting within five hundred feet of 
an underground mine. Failure by MSHA 
to disapprove an application within 
thirty days is considered by the State 
regulatory authority to mean that MSHA 
approves the proposed mining activity. 
The State revised its regulations 
because past experience indicated that 
MSHA was not reviewing permit 
applications in a timely manner. Since 
Section 20-6-18(a) requires the DNR 
Director to issue a decision within sixty 
days of receipt of a complete 
application, the State felt it was 
necessary to limit MSHA’s review to 
thirty days. As discussed in public 
comment 61, MSHA objects to the State 
giving it a thirty day time limit for 
reviewing permit applications. The 
Secretary agrees that thirty days may 
not give MSHA adequate time to review 
permit-applications; however, the State 
has the responsibility for issuing permits 
within a reasonable time. To ensure that 
the safety of miners is given proper 
consideration and that permits are 
issued in a timely manner, the Secretary 
is disapproving in part the proposed 
State provisions which limit permit 
review by MSHA to thirty days. In this 
regard, the Secretary has directed OSM 
to meet and work with MSHA and the 
State regulatory authority to reach a 
mutual agreement on the length of time 
to be allowed for permit review by 
MSHA. Therefore, the Secretary finds 
that revised Sections 6B.04(e)(5), 
8B.04(d)(5), 7B.04(f)(5), 6B.07(f) and 
40.05(f) of the State’s regulations are 
less effective than 30 CFR 816.55, 817.55, 
816.79 and 780.13(c), respectively. 
Accordingly, approval of the West 
Virginia program is conditioned upon 
the inclusion of language in its 
regulations or other program 
amendment which is no less effective 
than 30 CFR 816.55, 817.55, 816.79 and 
780.13(c).

39. West Virginia deleted Section 9 
from its regulations to eliminate the 
provisions for incidental mining as 
discussed in Finding 26. In so doing, 
West Virginia deleted Section 9C from 
its regulations. This section contained 
the minimum criteria necessary to 
qualify for the exemption for Federal or 
State highway or other construction as 
provided in 30 CFR Part 707. Since 
Section 20-6-29 of WV SCMRA still 
exempts Federal and State highway and 
other construction from the 
requirements of WV SCMRA, the State 
must establish minimum criteria and 
procedures to ensure that only those 
operations extracting coal incidental to 
government-financed construction are 
exempt from the requirements of WV 
SCMRA. Therefore, the Secretary finds
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that the State’s regulations are less 
effective than 30 CFR Part 707. 
Accordingly, approval of the West 
Virginia program is conditioned upon 
the inclusion of language in its 
regulations of other program 
amendments which is no less effective 
than 30 CFR Part 707 and in accordance 
with Section 528(3) of SMCRA.

Disposition of Public Comments
The following is a summary of 

comments received on the revised West 
Virginia regulations (Administrative 
Record Nos. WV 469, WV 498 and WV 
523) and the amended State statute 
(Administrative Record No. WV 492) 
and the Secretary’s responsè to those 
comments.

All comments on the regulations are 
addressed using the revised State 
regulations submitted on September 13, 
1983 (Administrative Record No. WV 
523), as the basis for the comparative 
analysis with the Federal requirements.

Pursuant to section 503(b) of SMCRA 
and 30 CFR 732.17(h)(10)(i), comments 
were solicited from various Federal 
agencies on the proposed State 
permanent program amendments. Of 
those agencies invited to comment, 
comments were received from the 
following Federal agencies: U.S. Fish 
and Wildlife Service, U.S. Bureau of 
Mines, U.S. Army Corps of Engineers, 
U.S. Mine Safety and Health 
Administration, U.S. Environmental 
Protection Agency, National Park 
Service and U.S. Soil Conservation 
Service.

1. The U.S. Department of Agriculture, 
Soil Conservation Service, suggested 
that a soil map be required as part of the 
mining and reclamation plan. They felt 
that such a map would assist in 
determining land use and potential slip 
hazards.

Since the Federal requirements 
contain no such provision, the State 
cannot be required to include this 
provision in its program. However, the 
suggestion has been provided to the 
State.

2. The Department of the Interior, 
National Park Service, and the 
Appalachian Research and Defense 
Fund, Inc. stated that the definition of 
“valid existing rights” differed 
significantly from the definition found in 
30 CFR 761.5.

This issue was discussed with the 
State and the definition was modified by 
the submission of the State’s revised 
regulations. The revised definition is no 
less effective than that found in 30 CFR 
761.5.

3. The Environmental Protection 
Agency (EPA) stated that the State 
regulations require compliance with the

NPDES permit limitations as contained 
in 40 CFR 434. The Agency felt that this 
would be acceptable provided 
permittees understood that more 
stringent limits may be necessary to 
comply with water quality standards.

Sections 6B.04(b), 7B,04(b) and 
88.04(b) provide that discharges from 
the permit area shall not violate effluent 
limitations or cause a violation of water 
quality standards. The inclusion of the 
provision relating to water quality 
standards is sufficient to require 
compliance with effluent limitations 
which may be more stringent than those 
contained in 40 CFR 434.

4. EPA stated that Section 4B.05(a) of 
the State regulations requires sediment 
control structures to have 0.125 acre feet 
of storage capacity for each acre of 
disturbed area unless other sediment 
control measures are approved. EPA 
stated that this standard has been used 
in the past in West Virginia with varying 
degrees of effectiveness. EPA 
recommended that more consideration 
be given to designing sediment control 
structures with larger volumes.

The Federal requirements for 
determining sediment storage volume 
and detention times [30 CFR 816.46 (b) 
and (c)] were suspended by the 
Secretary on December 31,1979 (44 FR 
77448-77454). For this reason, the 
Secretary cannot require specific 
sediment pond standards until new 
regulations are promulgated and the 
states are informed of the new 
provisions in accordance with 30 CFR 
732.17. The new Federal regulations 
were recently finalized by the Secretary, 
48 FR 44032 (September 26,1983). OSM 
must now review these regulations and 
the various state programs to determine 
which provisions each state must 
include in its approved program. When 
the review is completed, the states will 
be informed of the required program 
revisions in accordance with 30 CFR 
732.17(d).

5. EPA suggested that it may be 
advisable for the five year bond release 
liability period to be specifically stated 
in Section 41.02(c) of the State 
regulations. As currently written, the 
regulations reference the section of the 
State law which provides for the 
liability period.

Section 41.02(c) references Chapter 20, 
Article 6, Section 13(b){20) of the State 
law which requires a bond release 
liability period of five growing seasons. 
Section 2.51 of the State regulations 
defines a growing season as one year. 
Therefore, the State does provide for the 
five year liability period.

6. The Department of the Interior, Fish 
and Wildlife Service (FWS), was 
requested on February 22,1983, to

provide a Biological Opinion under 
Section 7 of the Endangered Species 
Act. This opinion was to determine if 
the program amendment would 
jeopardize the continued existence of 
threatened or endangered species or 
adversely modify their critical habitats. 
On April 4,1983, the FWS stated that 
approval of the West Virginia 
amendment would not jeopardize 
threatened or endangered species or 
their critical habitats provided OSM 
would take certain actions 
(Administrative Record No. WV 491). 
Some changes in the regulations were 
made by the State in response to the 
FW S’s concerns. The actions are 
discussed below in items a through d.

a. The FWS stated that OSM should 
institute an intensive oversight program 
to insure that the states implement 
programs to protect endangered and 
threatened species. In addition, 
following implementation of the 
oversight process, OSM should reinitiate 
formal consultation with the FWS 
concerning the adequacy of the 
oversight process in West Virginia.

On November 26,1982, OSM formally 
established a procedure for oversight of 
state permanent programs. This 
procedure was established by OSM 
Director J. R. Harris through the OSM 
Directives System, Subject Number: 
INE-14, Transmittal Number 144, Titled: 
“Oversight of the States’ Permanent 
Programs.” Under the provisions of the 
oversight document, each area of the 
State’s approved program is reviewed 
and an annual evaluation report 
prepared.

b. The FWS stated that OSM should 
consult with the FWS regarding 
appropriate actions whenever OSM 
believes that West Virginia’s program is 
not adequately protecting endangered or 
threatened species.

Part III B.3.6. of the Memorandum of 
Understanding between the Office of 
Surface Mining Reclamation and 
Enforcement and the U.S. Fish and 
Wildlife Service provides for the type of 
consultation addressed by this 
comment. Should OSM have reason to 
believe that the West Virginia program 
is not protecting the continued existence 
of endangered or threatened species or 
their habitats, the procedures provided 
in the Memorandum of Understanding 
would be immediately applied.

c. The FWS said that OSM should 
receive assurance from the State of 
West Virginia that its permit review 
procedures will include a provision for 
written notification to FWS and DNR’s 
Wildlife Resources Division of all permit 
applications as described in the State’s 
approved program (page 33 of the

/
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program resubmission of December 19, 
1980).

The program amendment submitted 
by the State revised certain portions of 
the approved State regulations.
However, none of the discussions of the 
various systems designed to implement 
the provisions of the approved 
regulations have been changed by the 
current amendment. Therefore, the 
discussion contained on page 33 of the 
December 1980 program resubmission 
(Administrative Record Number WV 
261) is still applicable, and the State’s 
permit review procedures will include 
written notification of FWS and DNR’s 
Wildlife Resources Division.

d. The FWS stated that OSM should 
receive assurance from the State that its 
permit review procedures will provide 
for holding a permit issuance in 
abeyance in order to resolve endangered 
species questions.

Section 30.02 provides for the 
assurance requested by the FWS. It- 
states that the Director of the WV DNR 
shall make a written determination that 
a proposed mining operation would not 
affect the continued existence of an 
endangered or threatened species or 
adversely modify their critical habitats.

7, In addition to their comments 
associated with its Biological Opinion, 
the FWS submitted several comments 
on specific sections of the regulations. 
These comments are discussed below.

The FWS stated that § 5A.02(b), 
which references § 3G.02, is inconsistent 
with the provision of 30 CFR 776.12(a)(5) 
requiring a map identifying the location 
of habitats of any endangered or 
threatened species within an 
exploration area where more than 250 
tons of coal is to be removed.

This comment was made as a result of 
review of the State regulations 
submitted on February 16,1983. The 
revised regulations submitted on 
September 13,1983, contain a new 
provision [§ 5A.02(h)] which requires a 
description of any endangered or 
threatened species identified in the 
exploration area. In addition, § 5B.09 
has been revised to require protection of 
critical habitats as well as endangered 
or threatened species. These new 
provisions are adequate to insure the 
protection of endangered or threatened 
species and their critical habitats.

8. The FWS stated that § 3l.0i does 
not indicate how the applicant is to 
determine that endangered or 
threatened species are present prior to 
developing the required control 
measures for their protection. They 
suggested adding an additional 
subsection to § 31.01 to remedy this 
problem.

While this may be helpful, the 
Secretary cannot require that such an 
explanation be included in the State 
regulations. 30 CFR 780.16(b)(17), the 
Federal counterpart to State § 31.01, 
does not provide for this type of 
explanation. The Federal provision 
contains almost identical language to 
that of 31.01. In addition, the State 
program contains a lands unsuitable 
inquiry process which, among other 
things, determines if any endangered or 
threatened species exist on the proposed 
permit area or adjacent areas. This 
inquiry system provides the primary 
information on the existence of any such 
species.

9. The FWS stated that the “other 
appropriate agencies” referred to in
§ 4E.01 should be specifically identified 
to include wildlife agencies as required 
by 30 CFR 770.12 and 786.11(c)(1).

In the December 1980 program 
resubmission at page 33 (Administrative 
Record Number WV 261), the State 
indicated in its response to the 
Secretary’s findings concerning the 
program narrative that all agencies 
identified in 30 CFR 786.11(c) would be 
notified of the receipt of a permit 
application. Since this portion of the 
program has not been amended, the 
State will notify the fish and wildlife 
agencies identified in 30 CFR 
786.11(c)(1).

10. The FWS stated that § 4E.02(a) of 
the State regulations would not 
adequately provide protection to 
endangered or threatened species. They 
suggested a language change to provide 
a greater degree of protection.

The State section is intended to 
satisfy the requirements of 30 CFR 
816.97(b). Since the language of the State 
section is nearly identical in the Federal 
provision, the State requirement is 
acceptable. Changes in the State’s 
regulations possibly may be required 
when the recently finalized Federal 
regulations regarding fish and wildlife,
48 FR 30312 (June 30,1983), are reviewed 
as required by 30 CFR 732.17(d).

11. The FWS stated that § 5A.02 did 
not require a narrative description of the 
distribution of important habitats of fish, 
wildlife, and plants, including 
threatened or endangered species as 
does 30 CFR 776.12(a)(3)(i).

The Secretary agrees with this 
comment. See the discussion of this 
issue under Finding 31.

12. The FWS stated that § 5B.09 failed 
to provide for the written findings 
required by 30 CFR 776.13(b)(2).

The Secretary agrees with this 
comment. See the discussion of this 
issue under Finding 31.

13. The FWS stated that the definition 
of acid mine drainage"contained in

§ 2.03 should be amended to express 
acidity in terms of pH.

The revised State regulations 
submitted on September 13,1983, 
contain this provision at § 2.03.

14. The FWS stated that the definition 
of ‘̂ buffer zone” in § 2.11 should be 
revised to include areas which border 
other water bodies such as, ponds, lakes 
and wetlands.

The State definition relates to the 
requirement of § 4B.03 which 
corresponds to 30 CFR 816.57. Since the 
Federal provision does not address 
other water bodies, the State cannot be 
required to address them in its 
regulations.

15. The FWS stated that the definition 
of “fragil lands” in § 2.48 should include 
riyers designated or under study for 
inclusion in the National Wild and 
Scenic Rivers System, rivers on the 
State of West Virginia’s list of Wild and 
Scenic Rivers, and lightly buffered 
streams which may be sensitive to 
acidic inputs.

The West Virginia definition is nearly 
identical to the Federal definition at 30 
CFR 762.5, and no change is required.

16. The FWS stated that § 2.84, the 
definition of preplan, should also 
include a completed lands inquiry form.

The lands inquiry system contained in 
the conditionally approved West 
Virginia program provides that the 
inquiry can be made at any time during 
the permitting process. It is not required 
to be made at the preplan stage. The 
inquiry is only required to be made at 
some point prior to issuance of a permit.

17. The FWS stated that the definition 
of “reclamation*’ in Section 2.90 should 
apply to the disturbed “waters”as well 
as lands.

The Federal definition found in 30 
CFR 701.5 does not contain this 
provision. Thus, the State definition 
need not contain one.

18. The FWS stated that Section 2.91, 
the definition of “renewable resource 
lands,” should also apply to recreational 
usage.

The Federal definition found in 30 
CFR 701.5 does not include recreational 
usage. Therefore, the State definition is 
no less effective than the Federal 
definition.

19. The FWS stated that the definition 
of “toxic mine drainage” in Section 2.117 
should be amended to provide for 
drainage originating from sub-surface 
mining as well as surface mining.

The definition of “surface mining” 
contained in Chapter 20, Article 6, 
Section 3(t) of the West Virginia Code 
includes surface impacts incident to an 
underground coal mine, including the 
drainage and discharge therefrom. For
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this reason, the State definition is no 
less effective than the Federal definition.

20. The FWS stated that the definition 
of "woodlands” in Section 2.121 should 
be amended to delete the phrase that 
flat or gently rolling land is “beneficial” 
for operation and harvesting.

The FWS comment was based on a* 
review of the regulations submitted by 
the State on February 16,1983. The 
revised regulations submitted on 
September 13,1983, changed this 
definition to require that flat or gently 
rolling land was "essential” for 
operation and mechanical harvesting. 
This provision is necessary to comply 
with Finding 13.8 of the Secretary’s 
conditional approval of the West 
Virginia program on January 21,1981 
(Administrative Record Number WV 
392, 46 FR 5919,11/21/81).

21. The FWS stated that Section 
3B.02(c) should state the length of time 
for the legal advertisement.

The length of time for publication of 
the legal advertisement is provided in 
Section 20-6-10(a)(6) of the WV 
SCMRA.

22. The FWS stated that if mining is 
proposed within 100 feet of a perennial 
stream, the legal advertisement required 
by Section 3B.02 should include a 
description of the possible stream 
involvement.

The Federal counterpart to Section 
3B.02 does not contain such a provision. 
Therefore, the State requirement is no 
less effective than 30 CFR 786.11.

23. The FWS stated that the map 
required by Sections 3G.02 and 7A.01(h) 
should require identification of all 
streams, wetlands and other bodies of 
water which would be affected by any 
aspect of the mining activity and the dip 
and strike of the coal seams to be 
mined.

Section 3G.02 requires that maps be 
prepared in accordance with the 
requirements of Sections 20-6-10(a) (12) 
and (13) and 20-6-11 of the WV 
SCMRA. Section 20-6-10(a)(12) of the 
State law requires that the maps contain 
all types of information set forth on 
enlarged topographical maps of the U.S. 
Geological Survey (USGS) at a scale of 
1:24,000. Since the USGS maps would 
identify all streams, wetlands and other 
bodies of water, the map required by 
Section 3G.02 would also contain these 
features. Section 7A.01(h) is a map 
requirement for underground mines 
which is in addition to the requirements 
of 3G.02. Section 20-6-10(a)(13)(E) of the 
State law requires that cross-section 
maps include the strike and dip of the 
coal to be mined.

24. The FWS stated that any proposed 
measures to protect or enhance 
threatened or endangered species

(Section 31) should be coordinated with 
the Wildlife Resources Division of the 
WV DNR and the FWS. In addition, they 
stated that they would like to review 
and comment on any mining operation 
which would involve stream structures, 
relocation, or the placement of materials 
into a stream.

These comments are addressed by 
Section 20-6-20(a) of the WV SCMRA 
and Section 4E.01 of the State 
regulations. Refer to the discussion on 
public comments 6c and 9, above.

25. The FWS stated that Section 4A.10 
should be amended to include the 
requirements of Section 4A.04 and 4A.06 
for infrequently used access roads.

The Federal requirements for roads at 
30 CFR 816.150-176 and 817.150-176 
were remanded by the United States 
District Court for the District of 
Columbia on May 16,1980. For this 
reason, the Secretary could not require 
any specific performance standards for 
roads until new regulations were 
promulgated. Revised regulations for the 
design, construction and maintenance of 
roads have been promulgated by the 
Secretary (48 FR 22110-22124). OSM is 
now reviewing these regulations as well 
as all other recently promulgated 
regulations and the various state 
programs to determine which provisions 
each state must include in its approved 
program. As soon as this review is 
completed, the states will be informed of 
the required program revisions in 
accordance with 30 CFR 732.17(d).

26. The FWS stated that Section 
4A .ll(a) should require the removal of 
culverts during final reclamation stages.

See the discussion above for public 
comment 25.

27. The FWS stated that Section 4B.02 
should require that “wetlands” be 
included in the provisions concerning 
natural drainways.

The Federal regulations contain no 
such provision concerning wetlands.
The State cannot be required to include 
this provision.

28. The FWS stated that Section 4B.04 
should provide that stream channel 
divisions are to be avoided to the extent 
possible. If diversions are permitted, the 
Director should review the necessity of 
the proposed work and make a written 
determination.

The Federal requirements for stream 
channel diversions are found in 30 CFR 
816.44 and 816.57. The State 
requirements are no less effective than 
the Federal provisions.

29. The FWS stated that Subsections 
4B.05(3)(5) (B) and (C) should require a 
100 foot buffer zone around streams, 
wetlands or other water bodies in spoil 
disposal areas. *

It appears that the FWS may have 
referenced the wrong subsections. 
Subsections 4B.05(e)(5) (B) and (C) refer 
to disposal of waste material during 
abandonment of sediment control 
structures located in a stream. Since the 
impounding structure would be located 
in a stream, it would be impossible to 
remove the structure without creating a 
disturbance within 100 feet of the stream 
as suggested by FWS. The State 
provision does provide for protection of 
the stream bank during removal 
operations.

30. The FWS stated that the terms 
"higher and better uses” contained in 
Section 4D.01 and the term "highest and 
best use” contained in Section 4D.02 
were not defined.

The State sections correspond to 30 
CFR 816.133. The Federal regulation 
uses the same terms as the State 
regulation and does not provide 
definitions. Therefore, the State 
provision is no less effective than the 
Federal requirement.

31. The FWS stated that the criteria 
for approval of an alternative 
postmining land use found in Section 
4D.04 should require a legal commitment 
on the part of the land owner or 
managing agency to insure that the plan 
is implemented.

Sections 4D.04 and 6B.07(e), as well as 
the Federal counterpart found in 30 CFR 
816.133(c), require only a showing that 
the alternative land use is achievable. 
There is no requirement that the land 
use must be implemented. The basis for 
approval of the alternative land use 
would be the assumption that the use 
could be achieved.

32. The FWS stated that the 
“approved wildlife biologist” referred to 
in Section 4E.03(c) should be approved 
by the Director of DNR.

The Federal regulations contain no 
counterpart ot this provision. Thus OSM 
cannot require the State to Specify the 
type of approval required for biologists 
in charge of experimental wildlife 
planting.

33. The FWS stated that the 
provisions of Section 4F.08(e) relating to 
revegetation standards for forest land 
and/or wildlife should be consistent 
with the provisions of Section 4F.08(d) 
which provides for substandard areas to 
be less than Vi acre or less than 10% of 
the area seeded. As written, Section 
4F.08(e) requires an 80% ground cover.

Section 4F.08(e) of the State’s 
regulations is no less effective than 30 
CFR 816.116(b)(3)(iv) in that the Federal 
regulation only requires a 70 percent 
ground cover or that the ground cover is 
determined by the regulatory authority 
to be adequate to control erosion.
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34. The FWS stated that section 4F.10 
should require that, when wildlife 
habitat is the postmining land use , the 
Wildlife Resources Division of the WV 
DNR should inspect the area prior to 
bond release.

The Federal counterpart to Section 
4F.10 [30 CFR 816.116(b)(3)(IV)J contains 
no such provision. Thus, the State 
cannot be required to provide this 
additional inspection.

35. The FWS stated that Section 
41.02(c)(2)(B) should require that all 
water quality parameters be within 
established standards prior to bond 
release.

Section 41.02(c)(2)(B) is comparable to 
30 CFR 800.40(c)(2), as amended on July 
19,1983 (48 FR 32932-32964). Both of 
these sections relate to partial bond 
release following revegetation of the 
disturbed area. This phase of 
reclamation is concerned primarily with 
the establishment of vegetation and the ' 
control of sediment. None of the 
provisions relate to other water quality 
standards. The determination that other 
water standards are being met is made 
at the time of final bond release as 
provided by Section 41.02(c)(3)(B) and 30 
CFR 800.40(c)(3).

36. The FWS stated that Section 
5A.02(c) should require that the legal 
advertisement indicate any involvement 
with streams, water bodies, or wetlands.

The Federal counterpart to Section 
5A.02(c) [30 CFR 776.12(b)! does not 
contain such a provision. Thus, the State 
cannot be required to include it in its 
regulations.

37. The FWS stated that Section 5B.09 
should require review by the Wildlife 
Resources Division of the WV DNR and 
the FWS of any prospecting application 
indicating involvement with endangered 
or threatened species.

Section 5B.09 is a performance 
standard and does not relate to the 
identification of endangered or 
threatened species. Section 5A.02(h) 
does require a description of any 
endangered or threatened species 
identified within the prospecting area. 
There is no Federal provision requiring 
review of prospecting applications by 
any agency other than the regulatory 
authority. Therefore, the State provision 
is acceptable. For additional discussion 
of this issue see Finding 31.

38. The FWS stated that Sections 
6A.02(a)(2), 6B.02(b)(2), 6B.06(b), 
7A.02(a)(2), 7A.02(b)(2), 7B.07(b),' 
8B.02(a)(2), 8B.02(b)(2) and 8B.06(b) 
should include temperature and 
aluminum in the list of water quality 
parameters.

No analysis for either temperature or 
aluminum is required by 30 CFR 779.15 
and 16, 783.15 and 16, or 816.52, the

Federal counterparts to the State» 
sections referenced above. Thus, the 
State can not be required to include 
such water quality parameters in its 
regulations.

39. The FWS stated that a time frame 
(e.g., 6 months) should be established by 
Sections 6B.03(b) and 7B.03(b) for the 
redistribution of topsoil to minimize 
erosion and loss of seed viability.

30 CFR 816.23 does not contain any 
provisions requiring a time frame for 
redistribution of topsoil. It requires that, 
if the topsoil is not promptly 
redistributed, it must be protected. The 
requirements of Section 20-6-13(b}(5) of 
the WV SCMRA and Sections 6B.03 and 
7B.03 of the State regulations are no less 
effective than the Federal provisions.

40. The FWS stated that Sections 
6B.06(a)(2), 7B.04(d), 7B.07(a)(2), and 
8B.06(a)(2) should require that, if water 
quality standards cannot be met without 
treatment, a plan for long-term 
treatment must be developed and 
approved by the Director of the WV 
DNR.

The Federal regulations contain no 
provision for a long-term treatment plan. 
The basic assumption in the issuance of 
a mining permit is that water quality 
standards will be met following 
reclamation. However, if it is not 
possible to meet these standards, the 
State would be unable to release the 
bond since Section 41.02(c)(3) requires 
compliance with the requirements of the 
WV SCMRA, the regulations, and the 
pre-plan. The retained bond and the 
West Virginia Special Reclamation 
Fund, which is provided for in Section 
20-6-12(h) of WV SCMRA and funded 
by a special reclamation tax imposed on 
all State coal surface mining operations, 
can be utilized for the continued 
treatment.

41. The FWS stated that Section 
6B.07(c)(3) should require that drainage 
be directed to the outslope in areas 
where toxic overburden exists and may 
cause water quality problems as it 
infiltrates the overburden.

The intent of Section 6B.07(c)(3) is not 
to allow drainage to saturate the 
mountaintop, but rather to direct all 
runoff to one or more locations where it 
can then be diverted over the outslope 
in a controlled manner. The State 
provision is nearly identical to that 
found in 30 CFR 824.11(a)(8).

42. The FWS stated that Section 6B.08 
should prohibit placement of excess 
spoil within 100 feet of a stream, 
wetland or other water body.

The placement of excess spoil on an 
area creates a “disturbed area’’ as 
defined by Section 20-6-3(j) of the WV 
SCMRA. Since the area is disturbed, the 
requirements of Section 4B.03 of the

regulations would apply. These 
regulations require that no land within 
100 feet of a intermittent or perennial 
stream may be disturbed. No Federal 
provision exists concerning 
disturbances within 100 feet of wetlands 
or other water bodies, and therefore, the 
State cannot be required to include such 
a provision.

43. The FWS stated that Sections 
6B.08(b)(l)(A) and 6B.08(c)(2)(A) should 
prohibit construction of valley fills and 
side hill fills over perennial streams and 
springs.

The provisions of Sections 
6B.08(b)(l)(A) and 6B.08(c)(2)(A) 
correspond to 30 CFR 816.71(1) and are 
no less effective than the Federal 
requirements. Both the Federal and 
State regulations provide for a system of 
underdrains to prevent water infiltration 
into the fills from springs, watercourses 
and seeps.

44. The Appalachian Research and 
Defense Fund, Inc. (ARDF) stated that 
the provision requiring discharges from 
the permit area to meet applicable water 
quality standards following grade 
release had been deleted from Section 
6B.04 of the regulation approved by the 
Secretary on January 21,1981.

The deleted provision to which this 
comment applies was a requirement that 
was more stringent than the Federal 
counterpart. 30 CFR 800.40(c)(2) 
provides that reclamation phase II 
(grade release) is complete when, among 
other requirements, the land is not 
contributing suspended solids to 
streamflow or runoff outside the permit 
area. The revised State provision is no 
less effective than the Federal provision.

45. The ARDF stated that the revised 
regulations fail to require the operator to 
fill, grade or otherwise stabilize areas 
with rills or gullies deeper than 9 inches.

On January 10,1983, the Secretary 
published final regulations concerning 
requirements for erosion control (48 FR 
1160-1163). The new provisions provide 
that rills and gullies must be filled, 
regarded or otherwise stabilized if they: 
(1) Disrupt the approved postmining 
land use or the reestablishment of the 
vegetative cover, or (2) cause or 
contribute to a violation of water quality 
standards. The State regulations do not 
contain any provisions regarding rills 
and gullies and are less effective than 
the Federal requirements. See Finding 35 
for a discussion of this issue.

46. The ARDF stated that Section 
4C.03 should provide that the blasting 
schedule to be published and mailed to 
residents contain information about the 
availability of a preblast survey as 
required by 30 CFR 816.64(a).
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On March 8,1983, the Secretary 
promulgated revised regulations to 
replace the previous requirements 
concerning the use of explosives (48 FR 
9788-981). The revised Federal 
provisions require operators to notify in 
writing all residents within Vt mile of 
the permit area on how to request a 
preblast survey. The State regulations 
submitted on September 13,1983, 
contain revised Section 4C.07, which is 
found to be no less effective than the 
Federal provisions.

47. The ARDF suggested that the 
definition of "subsidence” in Section 
2.108 be amended to include effects on 
water bearing strata that are being used 
as a source of water for domestic or 
household use.

Although the definition of subsidence 
does not address the possible effects on 
aquifers, other provisions of the State 
program do provide protection. Sections 
6A.02, 7A.02 and 8A.02 all require 
submission of a statement of probable 
hydrologic consequences of the mining 
operation. In addition, Section 20-6- 
10(a)(ll) of the WV SCMRA requires an 
assessment of the probable cumulative 
impacts of all anticipated mining on the 
hydrology of the area and Section 20-6- 
27 requires replacement of water 
sources affected by mining. These 
provisions are no less effective than the 
Federal provisions.

48. The ARDF stated that Section 
4A.03(d) allows the Director to approve 
a water control structure equal to or 
greater than the stream channel 
immediately upstream and downstream 
from the structure. They stated that such 
an approval was not contemplated by 30 
CFR 816.153.

The Federal provisions for roads were 
remanded by the United States District 
Court for the District of Columbia on 
May 16,1980. See discussion on public 
comment 25, above.

49. The ARDF stated that Section 
7C.03 of the regulations approved by the 
Secretary on January 21,1981, required 
underground mines to provide a buffer 
zone around streams, impoundments, 
urbanized areas, etc., while the 
proposed regulations omitted the 
requirement for buffer zones. They 
stated that this omission was 
inconsistent with 30 CFR 817.126. They 
further stated that Section 7C.03 failed 
to include private water supplies among 
the list of items to be surveyed and 
included in the subsidence control plan. 
They said that private water supplies 
must be included to maintain the value 
and reasonably foreseen use of 
overlying surface lands as required by 
Section 20-6-11(b)(1) of the WV 
SCMRA.

The Federal regulation at 30 CFR 
817.126 was removed by publication of 
revised Federal regulations for 
subsidence Control on June 1,1983 (48 
FR 24638-24652). The new Federal 
requirement in 30 CFR 817.121(d) 
prohibits mining beneath or adjacent to 
certain structures and areas. Section 
7C.02(d) provides the same type of 
protection for all areas, except for 
bodies of water with a volume of 20 
acre-feet or more. The State provisions 
are less effective than the Federal 
provisions. See Finding 36.

A subsidence control plan which 
identifies all renewable resource lands 
is required by 30 CFR 784.20. Renewable 
resource lands is defined by 30 CFR
701.5 to include all aquifers and areas 
for the recharge capacity of aquifers and 
other underground waters. The State 
regulations provide a list of structures 
and areas to be identified, but fail to 
include aquifers or other underground 
waters unless they are used as a public 
water supply. The State provision is less 
effective than the Federal provisions.
See Finding 33.

50. The ARDF said that the definition 
of "acid mine drainage” in Section 2.03 
violates State and Federal law.

Since the time of the ARDF review, 
the State revised its definition of acid 
mine drainage by the submission of 
revised regulations on September 13, 
1983. The revised definition is no less 
effective than the Federal definition at 
30 CFR 701.5.

51. The ARDF stated that Section 41.01 
should require that the legal 
advertisement for bond release contain 
information concerning the right to 
comment on the proposed bond release.

Section 20-6-26(a) of WV SCMRA 
requires that a permittee publish an 
advertisement for bond release in the 
same manner as required for permit 
applications. In other words, the public 
notice requirements for permit 
applications also apply to bond release. 
Specifically, Section 20-6-10(a)(6) 
requires that the advertisement contain 
the location where the application is 
available for public inspection and state 
that written protests will be accepted for 
at least thirty days after the last 
publication of bond release as required 
by 30 CFR 800.40(a)(2), as amended on 
July 19,1983 (48 FR 32932-32964). Also, 
Section 20-6-20(b) requires the 
permittee to advertise a public hearing 
on a bond release for two weeks as 
required by 30 CFR 800.40(f). Therefore, 
the State requirements for bond release 
are no less effective than the Federal 
requirements.

52. The ARDF stated that Section 
4D.04 should require specific plans and 
commitments before an approval is

granted for an alternative postmining 
land use.

The State provisions at Section 4D.04 
and 6B.07(e) provide for the necessary 
plans and commitments prior to 
approval of alternative postmining land 
uses and are no less effective than 30 
CFR 816.133(c).

53. The ARDF stated that Section 3J 
should not allow mining within 300 feet 
of an occupied dwelling on the basis of 
valid existing rights.

Section 3J is no less effective than 30 
CFR 761.11(e), 761.12(e) and Section 
522(e) of SMCRA. The Federal 
provisions do not require a written 
waiver to mine within 300 feet of an 
occupied dwelling if the applicant has 
valid existing rights.

54. The ARDF stated that Section 
6A.03 fails to require coal seam analysis 
for sulfur, pyrite and marcasite as does 
30 CFR 779.14.

This comment was made as a result of 
review of the February 16,1983, 
regulations. The regúlations submitted 
on September 13,1983, contain an 
additional provision requiring analysis 
for pyritic sulfur. This analysis is 
sufficient to provide the necessary 
information on the acid-producing 
potential of the coal seam and is no less 
effective than the Federal requirement. 

v55. The ARDF stated that 6A.04 does 
not provide for approval of the Mine 
Safety and Health Administration for 
mining within 500 feet of an 
underground mine.

This provision is contained in Section 
6B.07(f). Also, see Finding 38 for a 
discussion of this issue.

56. The ARDF stated that Section 
6B.04 should require that discharges 
from the permit area meet applicable 
water quality standards after grade 
release. In addition, they stated that the 
deletion of Section 20-6-12(f) of the WV 
SCMRA resulted in a requirement which 
is less effective than 30 CFR 816.42.

Both of these comments relate to the 
criteria for grade release as contained in 
the State regulations. Grade release 
corresponds to reclamation phase II as 
defined by 30 CFR 800.40(c)(2). Under 
the provisions of 30 CFR 800.40, only the 
suspended solids standards must be met 
at this stage of reclamation. All other 
water quality standards must be met at 
reclamation phase III. See public 
comment 35, above, for additional 
discussion.

57. The ARDF stated that the 
provisions of Section 7A.04 of the 
regulations approved by the Secretary 
on January 21,1981, should be retained. 
This section required a plan for the 
design of barriers to insure stability.
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The revised provision in Section 7A.04 
still requires a plan for mine 
abandonment. The plan must include the 
maximum head of water expected on the 
barrier and the width of the barrier. This 
information is adequate to determine if 
additional measures need to be taken to 
insure the stability of the abandoned 
mine.

58. The ARDF stated that the 
definition of “woodlands” in Section 
2.133 should require that flat or gently 
rolling land is essential.

This change was made in the revised 
regulations at Section 2.121 submitted 
on September 13,1983.

59. The ARDF stated that the 
definition of “gravity discharge” in 
Section 2.50 should not exclude 
discharges which result from flooding of 
a mine to the level of the discharge.

The definition of gravity discharge is 
intended to clarify requirements of 
Section 20-6-14(b)(12) of the WV 
SCMRA as they relate to performance 
standards for surface mining activities 
involving acid-producing or iron- 
producing coal seams. The definition 
adequately supports the environmental 
protection aspects of section 516(b)(12) 
of SMCRA without precluding mining of 
coal seams which have acid or toxic 
potentials. The definition is primarily 
aimed at preventing gravity discharges 
from updip mines when water flows 
freely downgradient and air flows freely 
back into the mine. The State provision 
is no less effective than the Federal 
requirements.

60. The ARDF stated that several of 
the deficienpies identified by OSM in its 
informal review of the West Virginia 
regulations had not been corrected by 
the revised regulations submitted on 
June 15,1983. Specifically, items 194,
195, 221, 223, 224 and 226 of OSM’s 
informal comments on West Virginia’s 
proposed regulations of February 3,1983 
(Administrative Record Number WV 
500).

Comments 194 and 195 of the OSM 
informal review concerned requirements 
which had been suspended by the 
Secretary in December 1979 (See public 
comment 4, above). These comments 
were provided to the State to alert them 
to the new requirements being 
considered by the Secretary. It is not 
necessary for the State to incorporate 
these proposed Federal provisions in 
their program until notified to do so in 
accordance with 30 CFR 732.17.

Comment 221 of the OSM informal 
review related to the protection of 
surface and ground water. The revised 
State regulations contain new provisions 
relating to the protection of ground and 
surface water quality and quantity in 
Sections 6B.04, 7B.04 and 8B.04. These

new provisions are no less effective 
than the Federal requirements at 30 CFR 
816.50 and 817.50.

Comment 223 relates to the 
installation, maintenance and removal 
of surface water monitoring equipment 
as required by 30 CFR 816 and 
817.52(b)(3). Section 20-6-15(b)(l)(C) of 
WV SCMRA requires the installation, 
utilization and maintenance of water 
monitoring equipment. Thus, the State 
provision is no less effective than 30 
CFR 816 and 817.52(b)(3).

Comment 224 relates to a ground 
water monitoring requirement which has 
been proposed but has not been fully 
promulgated by the Secretary. The State 
cannot be required to include this 
requirement in its regulations until 
notified to do so in accordance with 30 
CFR 732.17(d).

Comment 226 relates to the provisions 
of 30 CFR 817.50 concerning discharges 
of water from underground mines. Tlie 
State regulations do not contain all of 
the specific provisions contained in 30 
CFR 817.50. However, Section 7B.04 of 
the State regulations does provide that 
discharges from the permit area shall 
not cause a violation of water quality 
standards. In addition, treatment 
facilities are required, if necessary. 
Therefore, these provisions are no less 
effective than the Federal provisions at 
30 CFR 817.50.

61. The Mine Safety and Health 
Administration (MSHA) stated that 
Sections 4C.05(f) and 8B.04(d) conflict 
with MSHA policies. MSHA objected to 
the fact that these provisions limit their 
review of permit applications for 
diverting or discharging water into 
underground mines and for blasting 
within five hundred feet of an 
underground mine to thirty days.

The Secretary agrees with MSHA’s 
concerns. See Finding 38 for a 
discussion of this issue.

62. The West Virginia Coal 
Association (WVCA) stated that West 
Virginia should not amend its definition 
of woodlands at Section 2.121 to require 
that such land be essential for operation 
and mechanical harvesting.

The amendment that the State has 
proposed is necessary to comply with 
Finding 13.8 of the Secretary’s 
conditional approval of the State’s 
program on January 21,1981 
(Administrative Record No. WV 392, 46 
FR 5919,11/21/81).

63. The WVCA stated that Section 
3F.01 is more stringent than the Federal 
provisions in that the application must 
contain a listing of any current or 
previous permits or pending applications 
in the United States.

The State regulations at Section 3F.01 
are no less effective than the Federal

requirements. 30 CFR 778.13(d) requires 
that the permit application must contain 
a statement of any current or previous 
coal mining permits or pending 
applications held by the applicant in the 
United States subsequent to 1970. For 
further discussion of this issue see 
Finding 10(a).

64. The WVCA stated that Section
* 3L.04(b) should be amended to require 

that the application for transfer contain 
the permit number or other identifier.
* Section 3L04(b) of the State’s 

regulations is no less effective than 30 
CFR 788.18(a)(2)(i).

65. The WVCA stated that Section 
4B.05(a)(7)(B) of the State’s regulations 
was more stringent than the Federal 
requirements for freeboard.

Section 4B.05(a)(7)(B) is no less 
effective than 30 CFR 816.46(i) and 
817.46(i).

66. The WVCA stated that Section 
4B.05(c) should be changed to require 
yearly and not quarterly inspections of 
impoundments.

Section 4B.05(c) is no less effective 
than 30 CFR 816.49(f), 817.49(f) and 
77.216-4.

67. The W'VCA stated that Section 
4F.01(c) is inconsistent with the Federal 
requirements in that it requires 
vegetative cover of the same seasonal 
variety native to the area."

Section 4F.01 is no less effective than 
30 CFR 816.11(b)(1) and 817.11(b)(1). 
Furthermore, a State does not have to 
incorporate revised Federal 
requirements in its program until it is 
notified to do so in accordance with 30 
CFR 732.17(d).

68. The WVCA stated that Section 
4H.05 should be amended to reflect the 
Federal requirements for self bonding at 
30 CFR 800.23, as amended on August
10,1983.

The Federal self bonding requirements 
were suspended on December 7,1981 (46 
FR 59934-59936). New self-bonding rules 
were promulgated on August 10,1983, 48 
FR 36418, and became effective on 
September 9,1983. OSM is currently 
comparing each State’s regulations with 
the revised Federal regulations to 
determine which provisions each State 
must include in its approved program. 
When the review is completed, each 
State will be informed of the required 
program revisions in accordance with 30 
CFR 732.17(d).

69. The WVCA stated that the State 
should clarify what it means by duration 
in relation to ground water monitoring at 
Section 6B.06(b).

As set forth in Section 6B,06(b), the 
State requires that the ground water 
monitoring plan include a statement 
regarding the length of time that elapses
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during which the ground water sample is 
taken. The State’s provision is no less 
effective than 30 CFR 780.21(b)(4).

70. The WVCA stated that West 
Virginia only allows a variance to 
approximate original contour (AOC) for 
steep slope mining, and OSM allows an 
AOC variance in any case.

Section 6B.07(e), like the Federal 
requirements, allows a variance from 
AOC if certain requirements are 
satisfied.

71. The WVCA stated that Section 
6B.07(e)(8) was more stringent than the 
Federal requirements for deeming a 
watershed to be improved.

The State provision is no less effective 
than 30 CFR 785.16(b)(4) and is in 
accordance with section 515(e) of 
SMCRA. A State does not have to 
incorporate revised Federal provisions 
in its program until it is notified to do so 
as required by 30 CFR 732.17(d).

72. The WVCA stated that the use of 
the word “unless” in Section 
6B.08(b)(l)(D) made it unclear as to 
when a rock core chimney drain could 
be utilized.

Section 6B.08(b)(l)(D) is no less 
effective than 30 CFR 816.72, 816.73, 
817.72 and 817.73. See Finding 9 for 
further discussion of this issue.

73. The WVCA suggested that the 
State insert the words “with a 
downslope * '* * 20%” for side hill fills 
and “and that the * * * 36%” for durable 
rock fills at Sections 6B.08(c) and 
6B.08(d), respectively.

The State amended its regulations 
submitted on September 13,1983, at 
Sections 6B.08(c) and 6B.08(d) to require 
that the downslope at the toe of side hill 
fills not exceed 36% and that the slope at 
the toe of durable rock fills is less than 
20%. The State has already revised its 
regulations in response to the WVCA’s 
recommendations. However, it appears 
that the WVCA has inadvertently 
transposed the required percent of slope 
in each section.

Conditional Approval of Amendments/ 
Disapprovals/Removal of Conditions

Given the nature of the deficiencies 
set forth in the Secretary’s findings and 
their magnitude in relation to all the 
other provisions of the West Virginia 
program, the Secretary has concluded 
that they are minor. West Virginia has 
agreed by letter dated November 8,1983, 
to correct all of the deficiencies by the 
date specified in 30 CFR Part 948. The 
Secretary will take appropriate steps 
under 30 CFR Part 733 to terminate the 
State program if provisions correcting 
the deficiencies are not made by the 
date specified in 30 CFR Part 948.

Accordingly, the West Virginia 
permanent program is hereby amended

to indicate: partial approval of the 
February 16, April 29, June 15 and 
September 13,1983, amendments as set 
forth herein, disapproval of Section 
8B.10 of West Virginia’s regulations and 
Section 20-6-15(g) of WV SCMRA as set 
forth in 30 CFR 948.12, and removal of 
the conditions of approval of the West 
Virginia program set forth at 30 CFR 
948.11(a) (2), (3), (4), (5), (7), (8)(i), (9),
(11), (13), (18), (20), (21), (23), (24), (26), 
(27), (28), (29), (30), (31), (32), (33), and 
(34). The partial approval of the 
amendments, the disapprovals and the 
removal of conditions are being made 
effective July 15,1983, to coincide with 
West Virginia’s adoption of its 
emergency regulations.
Additional Information

1. Compliance with the National 
Environmental Policy Act: The 
Secretary has determined that pursuant 
to the Section 702(d) of SMCRA, 30 
U.S.C. 1292(d), no environmental impact 
statement need be prepared on this 
rulemaking.

2. Executive Order No. 12291 and the 
Regulatory Flexibility Act: On August
28,1981, the Office of Management and 
Budget (OMB) granted OSM an 
exemption from Sections 3, 4, 7 and 8 of 
Executive Order 12291 for actions 
directly related to approval or 
conditional approval of state regulatory 
programs. Therefore, this action is 
exempt from preparation of a Regulatory 
Impact Analysis and regulatory review 
by OMB.

The Department of the Interior has 
determined that this rule will not have a 
significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). This rule will not 
impose any new requirements; rather it 
will ensure that existing requirements 
established by SMCRA and the Federal 
rules will be met by the state.

3. Paperwork Reduction Act: This rule 
does not contain information collection 
requirements which require approval by 
the Office of Management and Budget 
under 44 U.S.C. 3507.

4. Environmental Protection Agency 
(EPA) Concurrence. On April 11 and July
27,1983, the EPA transmitted its written 
concurrence on the West Virginia 
program amendments submitted on 
February 16, April 29, and June 15,1983, 
as they relate to air or water quality 
standards under the authority of the 
Clean Air Act, as amended, (42 U.S.C. 
1857 et seq.) and the Clean Water Act, 
as amended (33 U.S.C. 1251 et seq.) 
(Administrative Record Nos. WV 517 
and WV 518). Since the revised * 
regulations submitted by West Virginia 
on September 13,1983, did hot involve

changes to proposed air and water 
quality standards that EPA had already 
reviewed, it was not necessary to obtain 
EPA concurrence on those revisions.

List of Subjects in 30 CFR Part 948

Coal mining, Intergovernmental 
relations, Surface mining, Underground 
mining.

Accordingly, 30 CFR Part 948 is 
amended as set forth herein.

D ated : N ovem ber 4 ,1 9 8 3 .
W. L. Dare,
Acting Deputy Assistant Secretary for Energy 
and Minerals.

PART 948— [AMENDED]

Part 948 of Title 30 is amended as 
follows:

1. 30 CFR 948.10 is revised to read as 
follows:

§ 948.10 State regulatory program 
approval.

The West Virginia State program, as 
submitted on March 3,1980, as amended 
and clarified on July 16,1980, and 
resubmitted December 19,1980, was 
conditionally approved, effective 
January 21,1981. Beginning on that date, 
the Department of Natural Resources 
was deemed the regulatory authority in 
West Virginia for all surface coal mining 
and reclamation operations and for all 
exploration operations on nbn-Federal 
and non Indian lands. Beginning on Mdy
11,1982, the program also included the 
coal refuse regulations conditionally 
approved as a program amendment on 
that date. Section 10 of the regulations 
contained in the conditionally approved 
program of January 21,1981, was deleted 
from the program as of May 11,1982. 
Further, beginning on September 10,
1982, March 1,1983, and July 15,1983, 
the program includes the modifications 
submitted by West Virginia on June 17, 
1982, September 14,1982, October 29, 
1982, February 16,1983, April 29,1983, 
June 15,1983 and September 13,1983. 
Copies of the conditionally approved 
program, as amended, are available at:
(a) West Virginia Department of Natural 

Resources, 1800 Washington Street, 
East, Room 630, Charleston, West 
Virginia 25305, Telephone: (304) 348- 
9160

(b) Office of Surface Mining 
Reclamation and Enforcement, 603 
Morris Street, Charleston, West 
Virginia 25301, Telephone: (304) 347- 
7158

(c) Office of Surface Mining Reclamation 
and Enforcement, U.S. Department of 
the Interior, 1100 "L" Street, NW.,
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Room 5315, Washington, D.C. 20240,
Telephone: (202) 343-7896

§948.11 [Amended]
2. 30 CFR 948.11(a) (2), (3), (4), (5), (7),

(9), (11), (13), (18), (20), (21), (23), (24), 
(26), (27), (28), (29), (30), (31), (32), (33) 
and (34) are removed and reserved.

3. 30 CFR 948.11(a)(1) is hereby 
revised to read as follows:

§ 948.11 Conditions of State regulatory 
program approval.

(a) * * *
(1) Termination of the approval found 

in § 948.10 will be initiated on March 30, 
1984, unless West Virginia submits to 
the Secretary by that date copies of 
promulgated regulations, or otherwise 
amends its program to include 
provisions for augering on previously 
mined areas which are no less effective 
than 30 CFR 819.19(b) and in accordance 
with sections 102 and 515 of SMCRA.
* * * * *

4. 30 CFR 948.11(a)(8) is hereby 
revised to read as follows:

(a) * * *
(8) Termination of the approval found 

in § 948.10 will be initiated on March 30, 
1984, unless West Virginia submits to 
the Secretary by that date copies of 
promulgated regulations, or otherwise 
amends its program to require 
compliance with permanent program 
regulations rather than interim program 
regulations.

(i) [Reserved]
(ii) Termination of the approval found 

in § 948.10 will be initiated on March 30, 
1984, unless West Virginia submits to 
the Secretary by that date copies of 
promulgated regulations, or otherwise 
amends its program to eliminate the 
waiver for stability requirements if site 
conditions indicate that failure will not 
occur as required by 30 CFR 816.65.

(iii) [Reserved]
(iv) Termination of the approval found 

in § 948.10 will be initiated on March 30, 
1984, unless West Virginia submits to 
the Secretary by that date copies of 
promulgated regulations, or otherwise 
amends its program: to (A) Require 
covering of coal mining waste banks 
with non-toxic and non-combustible 
material as required by 30 CFR 816.85(d) 
and 817.85(d); (B) specify construction 
criteria for subdrainage systems as 
required by 30 CFR 816.72 (b)(1) and
(b)(4); (C) prohibit the use of 
impoundments on constructed fills as 
required by 30 CFR 816.71(g); and (iv) 
require inspection of coal refuse piles as 
required by 30 CFR 816.82(a).
* * * ' * *

5. 30 CFR 948.11(a)(14) is hereby 
revised to read as follows:

(a )* * *
(14) Termination of the approval 

found in § 948.10 will be initiated on 
March 30,1984, unless West Virginia 
submits to the Secretary by that date 
copies of promulgated regulations, or 
otherwise amends its program to include 
provisions which provide that the 
maximum peak particle velocity shall 
not be exceeded at the location of any 
dwelling, public building, school, church, 
or community or institutional building 
outside the permit area and are no less 
effective than 30 CFR 816.67(d)(2) and 
817.67(d)(2).
*  *  *  *  *

6. 30 CFR 948.11(a)(16) is hereby 
revised to read as follows:

(a )*  * *
(16) Termination of the approval 

found in § 948.10 will be initiated on 
March 30,1984, unless West Virginia 
submits to the Secretary by that date 
copies of promulgated regulations, or 
otherwise amends its program to include 
criteria for the transfer of wells which 
are no less effective than 30 CFR 816.53 
and 817.53.
* * ★  ★  ★

7. 30 CFR 948.11(a)(19) is hereby 
revised to read as follows:

(a) * * *
(19) Termination of the approval 

found in § 948.10 will be initiated on 
March 30,1984, unless West Virginia 
submits to the Secretary by that date 
copies of promulgated regulations, or 
otherwise amends its law or program to 
require that the applicant list any and 
all notices of violations of all state 
environmental protection laws and 
regulations during the three year period 
prior to the date of application in 
accordance with section 510(c) of 
SMCRA.
* * * * *

8. 30 CFR 948.11(a) is hereby amended 
to add paragraphs (a) (36)—(45) which 
contain conditions:

(a) * * *
^36) Termination of the approval 

found in § 948.10 will be initiated on 
March 30,1984, unless West Virginia 
submits to the Secretary by that date 
copies of promulgated regulations, or 
otherwise amends its program to 
provide a definition for the term 
“substantial legal and financial 
commitments in a surface coal mining 
operation” which is no less effective 
than 30 CFR 762.5.

(37) Termination of the approval 
found in § 948.10 will be initiated on 
March 30,1984, unless West Virginia 
submits to the Secretary by that date 
copies of promulgated regulations, or 
otherwise amends its program to: 
provide standards for permit approval

or denial which are no less effective 
than 30 CFR 786.19 and in accordance 
with sections 510 (b), (c) and 522(e) of 
SMCRA and require certain permit 
conditions which are no less effective 
than those contained in 30 CFR 786.27 
and 786.29 and in accordance with 
section 510 of SMCRA.

(38) Termination of the approval 
found in § 948.10 will be initiated on 
March 30,1984, unless West Virginia 
submits to the Secretary by that date 
copies of promulgated regulations, or 
otherwise amends its program to: 
include provisions to require that coal 
exploration applications contain a 
description of the important habitats of 
any threatened or endangered species 
and a description of cultural or 
historical resources listed or eligible for 
listing on the National Register of 
Historic Places which are no less 
effective than 30 CFR 776.12(a)(3) and in 
accordance with section 512 of SMCRA 
and provide standards for the approval 
or disapproval of coal exploration 
applications which are no less effective 
than 30 CFR 776.13 and in accordance 
with sections 512 (a) and (d) of SMCRA.

(39) Termination of the approval 
found in § 948.10 will be initiated on 
March 30,1984, unless West Viriginia 
submits to the Secretary by that date 
copies of promulgated regulations, or 
otherwise amends its program to 
provide for statistical sampling 
techniques for measuring the success of 
revegetation which are no less effective 
than 30 CFR 816.116(a) and 817.116(a) 
and in accordance with section 508, 515 
and 516 of SMCRA.

(40) Termination of the approval 
found in § 948.10 will be initiated on 
March 30,1984, unless West Viriginia 
submits to the Secretary by that date 
copies of promulgated regulations, or 
otherwise amends its program to include 
provisions for the identification of 
renewable resource lands which are no 
less effective than 30 CFR 784.20 and in 
accordance with section 516(b) of 
SMCRA.

(41) Termination of the approval 
found in § 948.10 will be initiated on 
March 30,1984, unless West Virginia 
submits to the Secretary by that date 
copies of promulgated regulations, or 
otherwise amends its program to include 
provisions for the suspension or 
revocation of permits which are the 
same or similar to 30 CFR 843.13(a)(3) 
and in accordance with section 521(a)(4) 
of SMCRA.

(42) Termination of the approval 
found in Section 948.10 will be initiated 
on March 30,1984, unless West Virginia 
submits to the Secretary by that date 
copies of promulgated regulations, or



52054 Federal Register /  Voi. 48, No. 222 /  W ednesday, November 16, 1983 /  Rules and Regulations

otherwise amends its program to include 
provisions for the stabilization of rills 
and gullies which are no less effective 
than 30 CFR 816.95(b) and 817.95(b) and 
in accordance with sections 515 and-516 
of SMCRA.

(43) Termination of the approval 
found in § 948.10 will be initiated on 
March 30,1984, unless West Virginia 
submits to the Secretary by that date 
copies of promulgated regulations, or 
otherwise amends its program to include 
provisions to prohibit mining activities 
beneath or adjacent to bodies of water 
with a volume of 20 acre-feet which are 
no less effective than 30 CFR 817.121(d) 
and in accordance with sections 516 (b) 
and (c) of SMCRA.

(44) Termination of the approval 
found in § 948.10 will be initiated on 
March 30,1984, unless West Virginia 
submits to the Secretary by that date 
copies of promulgated regulations, or 
otherwise amends its program to include 
provisions for MSHA approval of permit 
applications involving discharging of 
water into underground mines, mining 
within five hundred feet of an 
underground mine and blasting within 
five hundred feet of an underground 
mine which are no less effective than 30 
CFR 816.55, 817.55, 816.79 and 780.13(c)

(45) Termination of the approval 
found in § 948.10 will be initiated on 
March 30,1984, unless West Virginia 
submits to the Secretary by that date 
copies of promulgated regulations, or 
otherwise amends its program to include 
minimum criteria for the exemption of 
government-financed highway and other 
construction which are no less effective 
than 30 CFR Part 707 and in accordance 
with section 528(3) of SMCRA.

9.30 CFR 948.12 has been added to 
read as follows:

§ 948.12 State program provisions 
disapproved.

The following provisions of the West 
Virginia permanent regulatory program 
submission are hereby disapproved:

(a) Section 20-6-15(g) of the West 
Virginia Surface Coal Mining and 
Reclamation Act is disapproved to the 
extent that it states, “Provided, that 
except for deliberate and willful acts, 
the permittee, his authorized agent or 
employees, and the-inspector whom 
such person is accompanying, shall not 
be held civilly liable for any injury to 
such person during the inspection trip.”

(b) Section 8B.10 of West Virginia's 
regulations is disapproved to the extent 
that it provides that any in situ mining in 
the State will be conducted in 
accordance with Sections 3, 4, 7 and 8 of 
the State’s regulations.

(Pub. L. 95-87, 30 U.S.C. 1201 et seq.)
[FR Doc. «3-30527 Filed 11-15-63; 6:45 am] t

SILLING CODE 4310-05-M

POSTAL SERVICE 

39 CFR Part 111

Bundling and Palletizing Second-, 
Third-, and Fourth-Class Bulk Mailings; 
Further Modification

a g e n c y : Postal Service. 
a c t i o n : Modification of final rule.

SUMMARY: This rule makes a non
substantive modification of a recently 
adopted final rule on bundling and 
palletizing of second-, third-, and fourth- 
class bulk mailings. As published, the 
rule required, among other things, that 
top caps be affixed to pallets with nylon 
strapping. Certain mailers have since 
requested the Postal Service to change 
the required strapping material from 
nylon to metal, which does not stretch 
and is therefore said to be more 
effective. Rather than require that metal 
instead of nylon strapping be used, the 
Postal Service is changing the regulation 
to require top caps to be affixed with 
“appropriate” strapping.
EFFECTIVE D A TE: November 16,1983.
FOR FURTHER INFORMATION C O N TA C T: 
Ernest Collins, (202) 245-4749.
SUPPLEMENTARY INFORMATION: On 
October 11,1983, the Postal Service 
published in the Federal Register its 
final rules on bundling and palletizing of 
second-, third- and fourth-class bulk 
mailings. 48 FR 46031. In prescribing the 
physical characteristics of pallets the 
Postal Service required that top caps be 
affixed to pallets with nylon strapping. 
Certain mailers, however, said that 
metal strapping was more effective than 
nylon and that the requirement should 
be changed to metal strapping. The 
Postal Service is removing the 
requirement that the strapping be nylon 
and replacing it with a requirement that 
the strapping be “appropriate.”

In view of the above considerations, 
the last sentence in § § 467.244, 467.344, 
667.644, 667.744, 667.824, 767.535, and 
767.624 of the Domestic Mail Manual, 
which is incorporated by reference in 
the Code of Federal Regulations, 39 CFR
111.1, is changed to read as follows: 
“Top caps must be affixed to the pallet 
with appropriate strapping.”

These changes will be reflected in the 
next transmittal letter making changes 
to the Domestic Mail Manual and will 
be published as provided in 39 CFR
111.3.

List of Subjects in 39 CFR Part 111 
Postal Service.

(39 U.S.C. 401(2), 404(a)(2))
W. Allen Sanders,
A ssociate Generai Counsel, O ffice o f General 
Law and Administration.
[FR Doc. 83-30853 Filed 11-15-83; 8:45 am]

BILLING CODE 7710-12-M

ENVIRONMENTAL PROTECTION  
AGENCY

40 CFR Part 52

[A-9-FRL 2470-6]

Approval and Promulgation of 
Implementation Plans; State of 
California

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Final rulemaking.

SUMMARY: On February 8,1983, EPA 
published a notice of proposed 
rulemaking concerning volatile organic 
compounds (VOC) rules submitted by 
the State of California. Thai notice 
proposed to fully approve the VOC 
rules. Today’s notice takes final action 
under Part D of the Clean Air Act to 
approve all these rules since they are 
consistent with the recommendations of 
the Control Techniques Guidelines 
(CTG) and Sections 110 and 172 of the 
Clean Air Act. No comments were 
received by EPA on the February 8 
proposal notice. 
d a t e s : This action is effective 
December 16,1983.
FOR FURTHER INFORMATION C O N TA C T: 
David P. Howekamp, Director, Air 
Management Division, Environmental 
Protection Agency, Region 9, 215 
Fremont Street, San Francisco, CA 
94105, Attn: Douglas Grano, (415) 974- 
7641.
ADDRESS: A copy of today’s revision to 
the California State Implementation 
Plan is located at:
The Office of the Federal Register, 1100 

“L” Street, NW., Room 8401, 
Washington, D.C. 20408,

Public Information Reference Unit, EPA 
Library, 401 M Street, SW., 
Washington, D.C.

SUPPLEMENTARY INFORMATION:

Background
On February 8,1983 (48 FR 5765), EPA 

published a notice of proposed 
rulemaking for certain VOC rules 
submitted by the State on May 20 and 
August 6,1982. That notice should be 
used as a reference in reviewing today’s


