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(responses to such motions shall be filed
so that they are received by the Board
by the close of business on Friday,
September 30, 1983).

4. The future course of discovery in
this proceeding and the resolution of
future discovery disputes.

The Atomic Safety and Licensing Board.
James A. Laurenson,
Chairman, Administrative Law Judge.
{FR Doc, 83-20003 Filed $-30-8% 845 am| =
BILLING CODE 7500-01-M

Regulatory Guide; Issuance,
Availability

The Nuclear Regulatory Commission
has issued revisions to two guides in its
Regulatory Guide Series. This series has
been developed to describe and make
available to the public methods
acceptable to the NRC staff of
implementing specific parts of the
Commission's regulations and, in some
cases, to delineate techniques used by
the staff in evaluating specific problems
or postulated accidents and to provide
guidance to applicants concerning
certain of the information needed by the
staff in its review of applications for
permits and licenses.

Regulatory Guide 1.84, Revision 21,
"Design and Fabrication Code Case
Acceptability, ASME Section III,
Division 1," and Regulatory Guide 1.85,
Revision 21, "Materials Code Case
Acceptability, ASME Section 111,
Division 1,” list those code cases that
are generally acceptable to the NRC
staff for implementation in the licensing
of light-water-cooled nuclear power
plants. These two guides are
periodically revised to update the
listings of acceptable code cases and to
include the results of public comment
and additional staff review.

Comments and suggestions in
connection with (1) items for inclusion
in guides currently being developed or
(2] improvements in all published guides
are encouraged at any time. Comments
should be sent to the Secretary of the
Commission, U.S. Nuclear Regulatory
Commission, Washington, D.C. 20555,
Attention: Docketing and Service
Branch.
~ Regulatory guides are available for
inspection at the Commission's Public
Document Room, 1717 H Street NW.,
Washington, D.C. Copies of active
guides may be purchased at the current
Government Printing Office price. a
subscription service for future guides in
specific divisions is available through
the Government Printing Office.
Information on the subscription service
and current prices may be obtained by
writing to the U.S. Nuclear Regulatory

Commission, Washington, I, C. 20555,
Attention: Publication Sales Manager.
(5 US.C. 552{a))

Dated at Silver Spring, Maryland this 26th
day of September 1983,

For the Nuclear Regulatory Commission,
Robert B. Minogue,
Office of Nuclear Regulatory Research.
[FR Doc. 63-20004 Filed $-30-8Y; 545 am|
BILUNG CODE 7590-01-M

_

OFFICE OF THE U.S. TRADE
REPRESENTATIVE

Caribbean Basin Economic Recovery
Act; Opportunity To Flle Comments on
Designation of Beneficlary Countries

Introduction: On August 5, 1983, the
President signed into law the Caribbean
Basin Economic Recovery Act to
promote the economic development of
27 countries and territories in Central
America, the Caribbean and Northern
South America. The Act provides duty-
free treatment for imports and tax
incentives intended to promote the
expansion of trade and investment in
the Caribbean Basin. The Act provides
the President with the authority to
proclaim duty-free treatment for eligible
articles and to designate countries
eligible to receive such benefits. The
President is currently in the process of
deciding which Caribbean Basin nations
meet the statutory designation criteria
and on or about November, 1983, will
notify Congress of the initial list of
countries he intends to designate as
beneficiaries under the Act. Interested
members of the public are invited to
submit comments regarding issues
which might enter into the President's
decision on designation.

Legal Authority for Designation of
Beneficiary Countries

Section 211 of the Caribbean Basin
Economic Recovery Act provides the
authority for the President to grant duty-
free treatment to eligible anic?;s from
designated Caribbean Basin countries
for the purpose of establishing a one-
way free trade arrangement. Pursuant to
section 211 the President has the
authority to implement duty-free
treatment for eligible articles by
proclamation. The authority became
effective as of August 5, 1983, the date of
enactment, and terminates on
September 12, 1995.

Section 212 of the Act establishes the
procedures to be followed in designating
countries eligible to receive duty-free
treatmenl. Section 212 defines
beneficiary countries as those
designated by Presidential
proclamation. Subsection (b) of section

212 list those countries and territories
which are eligible for designation. Prior
to designation, the President must notify
Congress of his intention to designate
and give the basis for his decision. The
statule imposes no time limits on
desigantion or Congressional
notification of intent to designate.
However, once a country has been
designated, the President must notify
Congress at least sixty days prior to
terminating the designation of such
country.

The statute limits the President's
authority in terms of the kinds of articles
which would be eligible to receive duty-
free treatment and sets forth the criteria
that must be satisfied before a country
may be designated as a beneficiary
country. Under section 213, unless
specifically excluded, all products will
be eligible for duty-free treatment
subject to the rules-of-origin
requirements, conditions on sugar
imports and import safeguard
provisions. The two basic eligibility
requirements are that the articles must
be the growth, product or manufacture
of a beneficiary country and must meet
the rules-of-origin test. The rules-of-
origin require that the sum of cost of
materials produced in the beneficiary
country plus the direct cost of

rocessing operations performed in the
geneﬁciary country must equal or
exceed 35 percent of the appraised value
of the article, Part of this requirement
can be met through incorporations of-
U.S.-origin products {(up to 15 percent of
the required value). The products
specifically excluded from duty-free
treatment include: (1) Textile and
apparel products covered by the
Multifiber Arrangement; (2) all footwear,
handbags, luggage, flat goods, work
gloves and leather wearing apparel not
designated as GSP eligible as of the date
of enactment of the Act: (3) tuna,
whether prepared or preserved in any
manner: and (4) petroleum and
petroleum products.

Section 212 establishes the
parameters of the President's authority
regarding country designation. First, the
country must be on the following list of
countries and territories provided in
subsection (b) of section 212:

Anguilla Suriname

Antigus and Barbuda Cayman Islunds

The Bahamas Montserrat
Barbados El Salvador

Belize Grenada

Costa Rica Cuatamaly

Trinidad and Tobago Guyana

Dominica Haiti

Dominican Republic Netherlunds Antilles
Jumuica Saint Christoper-Nevis
Nicaragua Turks and Caicos
Panama Islands

Saint Lucis British Virgin Islands
Saint Vincent and the Honduras

Grenadines
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In-addition to being on the list of
countries provied imsection; 212, there
are mandatory designation criteris
which a country must meet. Subsection
(b) ofi section 212 provides that'a
country must:

(1) Not be & comnunist countrys

(2) Not have nationalized or
expropriated U.S. property unless the
President determines and notifies
Congress that the country is providing
for payment of prompt; adequate and
effective compensation or is entering
into negotiations to provide such
compensatiom

(3) Act in'good faith in recognizing as
binding: or in enforcing; arbitral awards
infavar of U'S: citizens;

(4)Not be granting reverse
preferences which have an adverse
effect on U.S. commerce unless the
President has received assurances that
such preferential treatment will be
reduced or eliminated;

{5) Not engage in the rebroadcast of
U.S. copyrighted material through a
government-owned entity without the
express consent of the copyright holder;

(8) Cooperate with U.S. efforts to
interdict unlawful narcotics trafficking;
and

(7) Have signed a treaty, convention,
protocol, or other international
agreement providing for the extradition
of LS. citizens.

The criteria relatedto communist status,
compensation or expropriation,
compliance with.arbitral awards, and
rebroadcast may be waived'if the
President determines and reports to
Congress that it is in:the national
economic or securily interests of the
U.S. to do'sou

The third step in the designation
process is that the President must,
pursuant ta subsection (c) of section 212,
take into account ten factors:

(1) An expression by such country of
its desire to be so designated;

(2) The economic conditions in such
country, the living standards of its
inhabitants and any other economic
factors which he deems appropriate;

{3). The extent to, which such country
has assured the United States it will
provide equitable and reasonable access
to the marke!s and basic commodity
resources of such:.country;

(4) The degree to-which such country
follows the accepted rules of
international trade provided for under
the General Agreement on Tariffs-and
Trade, as well as applicable trade
agreements approved under section 2(a)
of the Trade Agreements Act of 1979;

(5) The degree to which such country
uses export subsidies or imposes export
performance requirements or local

content requirements which distort
international trade:

(6) The degree to which the trade
policies of such.country as they relate to
other beneficiary countries are
contributing to- the revitalization of the
region;

(7) The degree to which:such country
is undertaking selfhelp measures to
promote its own economic development;

(8) The degree to which workers in
such country are afforded reasonable
workplace conditions and'enjoy the
right to organize and bargain
collectively:

(9) The extent to which such country
prohibits its nationals from engaging in
the broadcast of copyrighted material.
including films or television material,
belonging to.United States.copyright
owners without their express consent;
and

(8) The extent to which such country
is prepared:to cooperate with the United
States in-the administration of the
provisions of this title.

These criteria are-discretionary and
are inlended to be applied in a manner
which promotes the purposes of the Act.
Therefore, a country's failure to satisfy
one or more.of the conditions would not
preclude the President from designating
such. country. as'a:beneficiary country
under the Act..

Time Period for Submission of
Comments

Comments must be received within
two weeks of the date of this notice and
should be addressed to: Mr. Jon
Rosenbaum, Assistant USTRfor the
Americas, Office of the U.S. Trade
Representative, Room 305, 600 17th
Street, NW., Washington, D.C. 20506.

For further information contact
Christine Bliss, Office of the General
Counsel (202) 395-6800.

Frederick L. Montgomery,

Chairman, Tradé Policy Staff Committee.
|FR Doc. 83-20014 Filed $-30-83. 545 nm)

BILLING CODE 3190-01-M

SECURITIES AND EXCHANGE
COMMISSION

[File No. 1-6271]

Application To Withdraw From Listing.
and Registration

September 27, 1963,

The above named issuer has filed an
application with the Securities and
Exchange Commission pursuant to
Section 12(d) of the Securities Exchange
Act of 1934 (“Act"”) and Rule 12d2-2(d)
promulgated thereunder, to withdraw
the specified security from listing and

registration on the American Stock
Exchange, Inc. (“Amex"),

The reasons alleged in the application
for withdrawing this security from
listing and registration include the
following:

1. The comman stock of Avemco
Corporation ("Company”) is listed and
registered on the Amex. Pursuant to a
Registration Statement on Form 8-A
which became effective on September
14, 1983, the Company is also listed and
registered on the New York Stock
Exchange ("NYSE"). The Company has
determined that the direct and indirect
costs and expenses do not justify
maintaining the dual listing of the
common stock on the Amex and the
NYSE.

2. This application relates solely to
withdrawal of the common stock from
listing and registration on the Amex and
shall have no effect upon the continued
listing of such stock on the NYSE. The
Amex has posed no objection to this
matter.

Any interest person may, on or before
October 19, 1983, submit by letter to the
Secretary of the Securities and
Exchange Commission, Washington,
D.C. 20549, facts bearing upon whether
the application has been made in
accordance with the rules of the
Exchange and what terms, if any. should
be imposed by the Commission for the
protection of investors. The
Commission, based on the information
submitted to it, will issue anorder
granting the application after the date
mentioned above, unless the
Commission determines to order a
hearing on the matter.

For the Commission, by the Division of
Marke! Regulation, pursuant to delegated
authority,

George A. Fitzsimmons,
Searetary.

[FR Doc: 83-20043 Filed 9-30-83; £45 am]
BILLING CODE 8010-01-M

[Release No. 19286; File No. SR-CBOE-83~
23]

Seli-Regulatory Organizations; Filing
and Immediate Effectiveness of
Proposed Rule Change by the Chicago
Board Options Exchange, Inc.

July 20, 1983,

Pursuant to Section 18(b)(1) of the
Securities Exchange Act of 1934 (the
“Act”), 15 U.S.C. 78s(b)(1). notice is
hereby given that on July 5, 1983, the
Chicago Board Options Exchange,
Incorporated ("CBOE") filed with l,he
Securities and Exchange Commission
the proposed rule change as described
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herein. The Commission is publishing
this notice to solicit comments on the
proposed rule change from interested
persons.

The proposal is to establish a
schedule of fees varying from $.80 to
$6.00 per contract, increasing with the
price and decreasing with the size of the
order, to be charged members for orders
in Standard & Poor’s 500 options that are
executed through the Order Book
Official (“OBO"). CBOE states that its
fees are designed to defray the costs of
providing OBO services. CBOE also
states that they are doubling the
amounts charged on equity and
Standard & Poor's 100 options in order
of reflect the larger contract size and
corresponding liability for OBO errors.
As statutory basis for the proposed rule
change CBOE relies upon Section 6(b)(4)
of the Act relating to equitable
allocation of reasonable charges among
exchange members,

The foregoing change has become
effective, pursuant to Section 19(b)(3)(A)
of the Act and subparagraph {e) of Rule
19b—4 under the Act. At any time with 60
days of the filing of such proposed rule
change, the Commission may summarily
abrogate such rule change if it appears
to the Commission that such action is
necessary or appropriate in the public
interest, for the protection of investors,
or otherwise in furtherance of the
purposes of the Act.

Interested persons are invited to
submit written data, views and
arguments concerning the submission
within 21 days after the date of
publication in the Federal Register.
Persons desiring to make written
comment should file six copies thereof
with the Secretary of the Commission,
Securities and Exchange Commission,
450 Fifth Street, NW., Washington, DC
20549. Reference should be made to File
No. SR-CBOE-83-23.

Copies of the submission, all
subsequent amendments, all written
stalements with respect to the proposed
rule change which are filed with the
Commission, and all written
communications relating to the proposed
rule change between the Commission
and any person, other than those which
may be withheld from the public in
accordance with the provisions of 5
U.S.C 552, will be available for
inspection and copying at the
Commission’s Public Reference Room.
Copies of the filing and of any
subsequent amendments also will be
available for inspection and copying at
the principal office of the above-
mentioned self-regulatory organization.

For the Commission, by its Secretary,
pursuant to delegated autharity.
George A. Fitzsimmons,

Secretary.
{FH Doc. 83-20044 Filed 9-30-85; 845 am|
BILLING CODE 8010-01-M

[Release No, 20222; File Nos. 600-5 and
600-19]

Registration as Clearing Agencies of
Boston Stock Exchange Clearing
Corp., and New England Securities
Depository Trust Co.

September 23, 1983,

In accordance with Sections 17A(a)(2)
and 19(a) of the Securities Exchange Act
of 1934, 15 U.S.C. 78g-1 and s (the
“Act”) and Rule 17Ab2-1(c}(1) (17 CFR
240.17Ab2-1{c)(1)) thereunder, the
Commission granted registration as a
clearing agency to the Bostan Stock
Exchange Clearing Corporation
("BSECC") on December 1, 1975, and to
the New England Securities Depository
Trust Company (“NESDTC") on
September 24, 1976, for a period of
eighteen months or such longer time as
the Commission may provide by order.
Pursuant to Rule 17Ab2-1(c)(1), these
clearing agencies, among others, were
exempted temporarily from satisfying a
number of requirements as to which the
Commission is directed to make
determinations by Section 17A(b)(3)(A)-
(I) of the Act (the "Requirements”).
Subsequently, the Commission, by
order, extended these clearing agencies’
existing temporary registrations on a
number of occasions, with the most
recent extension to expire on September
30, 1983.*

In connection with-both temporary
registrations, the Commission instituted
proceedings to determine whether to
grant or deny registration to both
clearing agencies.? Since those
proceedings were instituted, both
clearing agencies have periodically
consented to extensions of time within
which the Commission is required to
conclude its registration proceedings.
Recently, both clearing agencies
consented to an additional twelve
month extension of time for concluding
the proceedings, Accordingly, this order
extends until September 30, 1984, the
existing registrations of the clearing
agencies to enable them to remain
registered during that extended period.

During the last two years, BSECC has
altered significantly its operations and

' Securities Exchange Act Release No. 18584
[March 22 1982), 47 FR 13266 {March 29, 19862).

? Proceedings were instituted by the Commission
on September 1. 1976, regarding BSECC and on June
23, 1977, regarding NESDTC

procedures and currently is revising its
rules, by-laws, and procedures to reflect
these changes. BSECC has requested an
extension of temporary registration to
afford it time to complete and submil
proposed rule changes to the
Commission, pursuant to Rule 19b-4 (17
CFR 240.19b4). In turn, NESDTC has
indicated that it has ceased doing any
business as a clearing agency and has
requested that its registration be
cancelled pursuant to Section 19{a)(3) of
the Act. At this time, however, the
Commission has not determined
whether to grant deregistration to
NESDTC. Instead. at the Commission
staff's request, NESDTC has agreed to
an extension of its temporary
registration to afford the Commission
time to review the nature and extent of
residual activities and obligations, if
any, and to determine whether
additional steps or undertakings must be
made by NESDTC or the Boston Stock
Exchange, Inc.. before granting
deregistration.

1t is, therefore, ordered that BSECC's
and NESDTC's temporary registrations
be, and they hereby are, extended until
September 30, 1984.

By the Commission.
George A. Fitzsimmons,
Secretary. ,
(FR Doc. 83-20M2 Filed $-30-83. 845 am]
BILLING CODE 8010-01-M

[Release No. 20221; File No. 600-1, et al.)

Depository Trust Co., et al.; Order

September 23. 1883,

In the matter of the full registration as
clearing agencies of: The Depositary
Trust Company (File No. 600-1); Stock
Clearing Corporation of Philadelphia
(File No. 600—4); Midwest Securities
Trust Company (File No. 600-7); The
Options Clearing Corporation (File No.
600-8); Midwest Clearing Corporation
(File No. 600-9): Pacific Securities
Depository Trust Company (File No.
800-10}); Pacific Clearing Corporation
(File No. 600-11); National Securities
Clearing Corporation (File No. 800-15};
and Philadeiphia Depository Trust
Company (File No. 600-19).

Introduction

This Order concerns the registration
of nine clearing agencies ! pursuant to

! The Commission loday is granting full
registration to the Depository Trust Company
("DTC"): Stock Clearing Corporation of Philadolphis
("SCCP™): Midwest Securities Trust Company
["MSTC"); Options Clenring Corporation ("OCC™):
Midwest Clearing Corporation ("MCC"}: Pacific
Securities Depository Trust Company ("PSDTC);

Continped
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Section 17A of the Securities Exchange
Act of 1934 (the "Act”),® and Rule
17Ab2-1.2 The full registration of these
clearing agencies constitutes an
important step in the Commission's
efforts to facilitate the development of a
national system for the prompt and
accurate clearance and settlement of
securities transactions ("“National
System”) under Section 17A of the Acl.
Granting these nine applications for
clearing agency registration culminates
eight years of cooperative efforts by the
securities industry and the Commission
to put in place central portions of the
National System. Through the issuance
of this Order, the Commission
recognizes the significant steps that
have been taken by various segments of
the financial community toward
achieving the goals established by
Congress in Section 17A{a)(1) of the Act.

The remainder of this Order is
organized as follows:

L Background
A. The Paperwork Crisis and Resulting
Legislation
B, Full Registration Proceedings
C. Clearing Agency Functions and
Organization
1L Review Methodology
1L Scope of This Order and Its Effect on
Clearing Agencies and Commission
Oversight
IV, Findings: Application of Statutory
Standards to Clearing Agencies
A. Introduction
B. MCC-MSTC
C. SCCP-Philadep
D. PCC-PSDTC
E. NSCC
F.DTC
G.0cc
V. Conclusion

I. Background

A. The Paperwork Crisis and Resulting
Legislation

During the late 1960's. the securities
industry experienced a paperwork crisis
that nearly brought the industry to a
standstill and directly or indirectly
caused the failure of a large number of
broker-dealers. This crisis resulted from
sharply increased trading volumes and
historic industry inattention to securities
processing, as illustrated by inefficient,
duplicative and extensively manual
clearance and setllement systems, poor
records, insufficient controls over funds
and securities, and use of untrained
. personnel to perform processing

Pacific Clearing Corporation ["PCC™): National
Securities Clearing Corporation ("NSCC™k and
Philadelphia Depository Trust Company
(“Philadep”).

2 Secarities Exchange Act of 1934. as amended. 15
US.C. 784 ot seg. (1976).

* 17 CFR 230.17Ab2-1.

functions.* In the aftermath of the
paperwork crisis, the securities industry,
the Commission, and the Congress
directed concerted attention to
securities processing. Among other
things, the Commission actively
encouraged expanded participation in
clearing corporations and securities
depositories by all qualified broker-
dealers and other financial
intermediaries. Congress held extensive
hearings to investigate the paperwork
problems® and ultimately enacted the
Securities Acts Amendments of 1975
(the 1975 Amendments").*

In Section 17A(a)(1) of the act, as
amended, Congress found that:

{A) The prompt and accurate clearance and
settment of securities transactions, including
the transfer of record ownership and the
safeguarding of securities and funds related
thereto, are necessary for the protection of
investors and persons facilitating
transactions by and acting on behalf of
investors.

(B) Inefficient procedures for clearance and
seltlement impose unnecessary costs on
investors and persons facilitating
transactions by acting on behalf of investors.
{C) New dats processing and
communications techniques create the
opportunity for more efficient, effective, and
safe procedures for clearance and settlement.
(D) The linking of sll clearance and
settlement facilities and the development of
uniform standards and procedures for
clearance and settlement will reduce
unnecessary costs and increase the
protection of investors and persons
facilitating transactions by and acting on
behalf of investors.?

Accordingly, in Section 17A(a)(2) of the
Act, Congress directed the Commission
to facilitate the development of the
National System consistent with those
findings. At the same time, Congress
instructed the Commission to administer
Section 17A with due regard for the
public interest, the protection of
investors, the safeguarding of securities
and funds, and the maintenance of fair
competition among brokers and dealers,
clearing agencies, and transfer agents.

B. Full Registration Proceedings

Although Section 17A(b)(1) of the Act
required that all clearing agencies be
registered with the Commission by
December 1, 1975, Congress provided

* See. v.g., Securities and Exchange Commission,
Study of Unsafe ond Unsound Proctices of Brokers
and Dealers. HR. Doc. No. 201, 92d Cong., 18t Sess.
13 (1871).

* Sew. vg. Cloarance and Settlement of Securities
Transoctions. Hearings on S.3412. S, 3297, and S.
2551 Before the Subcom. on Banking. Housing and
Urban Affairs. 92d Cong. 2d Sess._ 95-96 [1972)

* Pub. L. No. 94-29. 89 Stat, 97 [1975).

P15 U.8.C. 78g-1.

* Section 17A1b)(1] of the Act

that the Commission could not grant
registration to clearing agencies unless
they exhibited certain organizational
characteristics and capabilities (the
“Requirements’)® or were otherwise
exempted by the Commission.'®
Pursuant to this authority, on November
3, 1975,'* the Commission adopted Rule
17Ab2-1'* and Form CA-1'2 for the
registration of clearing agencies. In
accordance with Rule 177Ab2-1(c)(1),**
thirteen clearing agencies applied for
registration. The Commission granted
temporary registration to all thirteen
clearing agencies '* after finding that
each clearing agency (1) was organized
to have, and had, the capacity to
safeguard securities and funds in its
custody or control or for which it was
responsible; *¢ (2) had rules that assured
the safeguarding of securities or funds
that were in its custody or control or for
which it was responsible; *7 and (3) had
rules that did not impose any schedule
of prices, or fix rates or other fees, for
services rendered by participants.*® The
Commission also instituted proceedings
to determine whether the clearing
agencies satisfied, or should be
exempted from, the Requirements and
could therefore be granted full
registration pursuant to Rule 17Ab2-
1(c})(2).'* Since that time, in connection
with the oversight of clearing agencies,
the Commission staff has reviewed the
registration applications and numerous
supplements and the Commission has
extended the temporary registrations by
order on a number of occasions, with

* Section 17A{b){3){A}=(1} of the Act discussed
infra.

19 Section 17A(b)1) of the Act.

11 Securities Exchange Act Release No. 11787
[November 3. 1875), 40 FR 52356 (November 10,
1975).

1% 17 CFR 240.17Ab2-1.

% 17 CFR 249b.200.

14 Rule 17Ab2-1{c)(1) (17 CFR 240.17Ab2-3{c)(1))
authorizes the Commission to register a clearing
agency “temporarily” (for 18 months or such longer
time as the Commission may provide by order). and
to exempt a temporarily registered clearing agency
from satisfying one or more of the Requirements.

5 On Decomber 1. 1975, the Commission granted
temporary registration to DTC, Bradford Securities
Processing Services, Inc. (“BSPS”), SCCP, Boston
Stock Exchange Clearing Corporation (“BSECC”)
MSTC, OCC. MCC. PSDTC, PCC. and TAD
Depository Corporation ["TAD"), Temporary
Reglstration was granted to New England Securities
Depository Trust Company ("NESDTC") on
September 24, 1976; to NSCC on October 24, 1977;
and to Philadep on October 24, 1979. The
C i terminated the registr of BSPS
and TAD at their request on March 22, 1962,
Securities Exchange Act Release No. 18583 (March
22.1962). 47 FR 13262 (March 29, 1082)

" Section 17AMLNINA) of the Act.

" id

" Section 17A(LNINE) of the Act

¥ 17 CFR 240.17Ab2~-1{c)i2)
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the most recent extension to expire on
September 30, 1963.2°

As part of its efforts to provide
guidance to the clearing agencies in
structuring their organizations, systems,
capacities, and rules to comply with the
Requirements, the Commission
proposed *! and published *# standards
{the “Standards") to be used by the
Division of Market Regulation (the
“Division") in reviewing and making
recommendations whether all or any
clearing agencies should be granted full
registration. The Standards illustrate
specific objectives that each clearing
agency's rules, procedures, or systems
should achieve to be granted full
registration,*?

In response o the Commission's
request in the Standards Release, twelve
temporarily registered clearing agencies
submitted amended Forms CA-1 in
December 1980, along with rule
proposals designed to comply with the
Standards, or, in cerlain cases, requests
for exemplive relief from certain of the
Requirements or the Standards,*4

C. Clearing Agency Functions and
Organization

Section 3(a)(23)(A) of the Aclbdeﬁncs
a clearing agency as:

any person who acts as an mtermediary in
making payments or deliveries or both in
connection with transactions in securities or
who provides facilities for comparison of
duty respecting the terms of settlement of
sccurities transactions, to reduce the number
of settlements of securities transactions, or
for the allocation of securities settlement
responsibilities, Such term also means any
person, such as a securities depasitory. who
(1) acts as a custodian of securities in
connection with  system for the central
handling of securities whereby all securities

U Securities Fxchange Act Relense No. 18584
IMurch 22, 19621 47 FR 13266 [March 29, 1962). The
Comminsion today also Is expecting the temporary
regintrations of BSECEC and NESDTC untf]
September 30, 1984 In & separate order

' Sev Securittes Exchunge Act Releane No, 13584
[Jume 1, 19770 42 FR 30066 [jone 10, 1977} Secarities
Exchange Act Rolease No. 14531 [Macch 0, 1978}, 43
FRO0288 (Mirch 10, 1983)

** Securitins Exchange Act Release No. 16500
{use 17 1980). 45 FR 91920 {June 23, 1860)
UStandards Release™).

1 For example. Section 17A [HINAY of the Act
provides, among othee things, that u clearing agency
must hive rules to pssure the safeguarding of funds
and wecurition in the clearing agency’s custody
control, ue for which it i responsible The
Standurds pravide that a clearing agency wmoog
ather things, must bave an nternal sudit
lepartment. that seviews objectively the clearing
“Rency s operations and reports i1s findings to the

learing dgency Staodards Release 45 FR o $1026-
o

FUTAD did not file w fevised application for
registration As discusseéd ot note 15 supro. the
fegistrutions of TAD and BSPS have been cancelled

of a particular class or series of any Issuer
deposited within the system are treated as
fungible and may be transferred, loaned, or
pledged by bookkeeping entry without
physical delivery of securities certificates, or
(ii) otherwise permits or facilitates the
settlement of securities transactions or the
hypothecation or lending of securities
without physical delivery of securities
certificates ®®

The clearing agencies that are the
subject of this Order perform a wide
variety of securities processing
functions, but share many of the same
legal and operational characteristics,
These clearing agencies perform
securities processing and operational
and financal monitoring services for
their participants, including banks,
broker-dealers, and institutional
investors. As self-regulatory
organizations ("SROs"] under the Act.**
these clearing agencies have both the
authority and the obligation, among
other things, to deny participation to
statutorily disqualified *? or
incompetent *® applicants for
membership, to discipline
participants,** and to provide
participants with due process when they
may be adversely affected by those
decisions.*®

Different types of clearing agencies,
however, provide differing clusters of
services for their participants. Clearing
corporations generally receive trade
data respecting exchanges or over-the-
counter (“OTC") trades between broker-

=5 Section 3{a)Z3}{(A) of the Act, 15 USC
78c{u J(23){a] broadly defines “clearing sgency™ and
this definition may require entities, other thun those
thut are the subject of this Order or the order
extending temporacy registration for two clearing
agencies, discussed at note 20 supra, to apply for
registration with the Commission. Examples of soch
entities might include securitios custodiany, transfer
agent depesitories, secarities drafting and collection
services, and entities providing other limited or
specialized clouring sorvices, By granting full
registration 10 the aine named clearing agencies, the
Commission does not intend 1o limit or narrow 1he
Act’s definition of clearing agenicy or the clearing
wgency registration requirements. Section 3 J(23)(8)
of the Act creates certain exclugions from the
definition of clearing agency. and Section 17A(b)(1)
of the Act grants the Commission power 10 exempt
vertain clearing agencies from the Act’s registration
requirements. In this connection. several banks or
subsidinries of bank holding companies that
porform various securities processing functions
have requested that the Commission exempt them
from the clearing agency registration requirements,
pursuant to this subsection. The Commission is
nddressing those requests in & separate proceeding

** Soction Ma(25) of the Act

31 Section 17A(B)4)A) of the Act

5 Section 17A[L)(4)IB] of the Act

% Section 17A[B)I)(G) of the Aet

" Section 1ZABYS) of the Act

dealers, and compare,®! account for 2*
and settie 2 the netled segurities
transactions. In connection with with
Continuous set Settlement ["CNS")

1 “Compnrison™ is the process by which broker-
dealers mutch trudes previously executed in the
mirketplace. That process culminates in the
prodection, énd submission 10 the clearing agency's
accounting operation. of trade dota that have been
matched by both sides to the tende. Street-side
compartson of trade diota between buying and
selling broker-dealers should be distinguished from
a similar matching of trade data between s broker
und his institutiona) cust ly called the
“confirmation and afficmation process” See note 36
infra.

Traditional comparison of exchangé trades ocours
either: (i) on the floor of the exchange when,
following execution of the trade., parties to the trade
“reconfirm” the terms of the trade and submit trade
dats manually, or on an automated basis, 1o the
clearing corporation {“floor-derived comparison™ ).
or (i) alter the end of the trading day. when buyer
and seller independently submit trade duta to 4
clearing corporation, which then aitempts 1o malch:
up those data (“conventional comparison™)

OTC street-side comparison is conventiona! and
in performed for all clearing corporations by NSCC
The operating costs of the National OTC
Compurison System are barne pro mto by the
participating clearing corporations and their
participanis.

73 Ther accounting process generates the money
and securities settlement obligations of participunts
in clearing corporations. Several types of accounting
systems are used by clearing corporations. The most
sophisticated accounting system is the Continuous
Net Settlement ["CNS™) aystem. which severs the
link between the original perties to the compared
trudes and inlerposes the system as the contro
party. The system generates a single, daily net
“huy" or “sell” position for esch securities issue in
which s participant has pared trudes scheduled
1o settle on the fifth day after trade date and nets
nce lated sett) obligations in that issue. As
the contro side for each net settlement obligution,
the clearing corporation’s CNS system. rather than
the original parties to the trudes, becomens the entity
obligated to deliver or receive securities and money
The clenring corporation protects (iself agninst
financial risk by, among other things, obtaiming
miark-1o-the-markel payments on open obligations
frony ench participant whose failure 10 satisfy those
open obligations would place the system sl risk.
Unlike NS systems, datly balance order (“DBO7)
systems traditionally have not interpased clearing
COrpor be parties. lnstoad. ¢ DBO
syitem genersies & daily nel "buy” or “sell”
position for each wsue of secarities in which «
participant has « compared trude due to soitle, and
wllocates g and | to, particip net
daily settlement orders 10 deliver or moelve As a
rosult, 4 participant may be required 1o deliver
securities 10, or receive securitios from, &
participant with which it had no trades, Although
sequrities nad money settlement are porsusot (o
DBOs. fails are treated as fails betwoen the parties
1o the DHO und must be resolved between them
(rother than with the system). Other sccounting
systoma. such as trade-by-trade systems. do not net
deliver and recrive obligntions and require that
those obligations be settled directly between the
original parties, contract-by-contract.

3 Obligations generated by the sccounting
function are sutishied through the settloment process
by the delivery and recerpt of funds and securities
CNS money suttlement occurs at the clearing
corporation with tel securities movements helng
made ut the affilinted securities depository
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systems,®* clearing corporations
guarantee participant obligations.

A securities depository is a
“custodial” clearing agency that
operates a centralized system for the
handling of securities certificates.
Depositories accept deposits of
securities from broker-dealers, banks,
and other financial institutions; credit
those securities to the depositing
participants accounts; and, pursuant to
participant’s instructions, effect book-
entry movements of securities.®® The
physical securities deposited with a
depository are held in a fungible bulk;
each participant or pledgee having an
interest in securities of a given issue
credited to its account has a pro rata
interest in the physical securities of the
issue held in custody by the securities
depository in its nominee name.
Depositories collect and pay dividends
and Interes! to participants for securities
held on deposit. Depositories also
provide facilities for payment by
participants to other participants in
connection with book-entry deliveries of
securities and provide facilities for
customer-side settlement of institutional
trades through, for example, the
National Institutional Delivery System
(*NIDS").%¢ Securities credied to a
participant’s or a pledgee's account may
be withdrawn by the participant in
physical form for delivery to persons

*4 Ser note 32 supra, In addition, most clearing
corporations provide non-automated settlement
services, such as envelope delivery systems.
Envelope delivery systems permit & delivering
participant 1o pass securities in envelopes to the
clparing corporation which, in turn, delivers the
envelopes to designated receiving participants.

3 Sew. 0.8, DTC, Participant Operating
Procedures, §5% B and C. See olso nole 33 supra.
Depositories also facilitate the pledging of securities
between participants,

** In a typical institutional trade, an investment
manager instructs a broker 10 execute & trade. After
executing the trade. the broker sends to the
investmen! a written st L called »
“confirm,” specifying the terms of that trade. See
Rule 10b-10 {17 CFR 240,10b-10). If the confirm
matches the investment manager's instructions, Le.,
if the broker executed the trade properly, the
investment manuager will issue instructions. called
an "affirm,” to the custodian bank suthorizing the
bank 10 receive or deliver securities against
payment to or by the executing broker. To promote
timely customer-side settlement of institutional
trades, various SROs have taken significant steps to
encourage investmen! managers, brokers and
custodiun banks to confirm, affirm. and settle most
Institutional trades through the facilities of a
socurities depository. DTC. in cooperation with
MSTC. PSDTC. and Philadep, oporatos an
automated settlement system called the National
Institutional Delivery Sysem (“NIDS"). The NIDS, in
conjunction with depository interfuces, permits
most institutional trades to be quickly, accurately,
and cheaply confirmed, affirmed. and settled by &
not book-entry movement and/or a single money
obligation. See Securities Exchange Act Release No
19227 (November . 1882), 47 FR 51658 (November
16, 1682)

who do not maintain accounts with the
depository.®?

In contrast to those two types of
clearing agencies, OCC is unique. OCC
issues options on equity securities, as
well as on a variety of other financial
instruments,™ records participants'
options positions, and determines
participants' daily options net
settlement obligations, OCC also
receives exercise instructions from
participants, randomly assigns exercise
notices to participants with short
positions in the exercised options, and
facilitates settlement of the obligations
arising from exercise, OCC provides
rules and procedures for the settlement
of stock index and other non-equity
options obligations, and forwards trade
data on individual equity option
exercises and assignments to
correspondent clearing corporations for
settlement with other settling trades in
those securities.

Clearing agencies that have applied
for registration are owned and
controlled in two basic ways. Most of
the applicant clearing agencies are
wholly-owned subsidiaries of affiliated
national securities exchanges. For
example, SCCP and Philadep are
wholly-owned subsidiaries of the
Philadelphia Stock Exchange Inc.
("Phix").» Profits earned by the SCCP or
Philadep that are not rebated to
participants or retained by the clearing
agencies are returned to the parent
stock exchange. As with any
corporation, Phlx, as shareholder, elects
SCCP's and Philadep's boards of
directors.*

Other clearing agencies, however, are
owned and controlled by several
entities. NSCC, for example, is owned
by the New York Stock Exchange, Inc.
(“"NYSE"), the American Stock
Exchange, Inc. (“"AMEX"), and the
National Association of Securities

7 Certificates may be withdrawn (i) after re-
registration in & name designated by the
withdrawing party or (11} in the name of &
depository's nominee, in which case the nominee
appoints the withdrawing party us attorney to effect
transfer of the certificate. See e.g.. DTC, Participant
Operoting Procedures, §§ D and E.

» See note 151 infra. All options issued by OCC
are registered with the Commission. pursuant to the

‘Securites Act of 1633, os amended, 15 US.C, 77a~

7700 [1978),

™ See File No. 8004 {SCCP). Form CA-1,
Attachment A, st 1.

* Other reglonal clearing corporations and
depositories are similarly organized and controlled.
Because Section 17{A)(b)(3)(C] of the Act requires
that the rules of the clearing agency assure fair
representation of its shareholders (or members) and
participants in the selection of its directors and the
administration of its affairs. the regional clearing
agencies have recently re-structured their by-laws,
rules. and procedures to satisfy this requirement
See discussion in tex! accompanying notes 52-62
infra,

Dearlers, Inc. ("NASD"), The members
of NSCC's board of directors, however,
are elected by participants according to
a formula linking the number of votes
held by each participant to the
participant's use of NSCC services.*
DTC is owned by the NYSE, AMEX,
NASD, and its participants. Participants
are permitted to purchase stock, and
hence vote for directors, in proportion to
their use of DTC services. OCC is
owned by its participating options
exchanges.*

1. Review Methodology

During the last several years, the
Commission has given special attention
to the Forms CA-1 submitted by each
clearing agency. During the review, the
Commission attempted to identify
significant respects in which clearing
agency rules, systems, and procedures
appeared to be inconsistent with the
Requirements. The Commission’s review
placed special emphasis on potential
financial exposure to clearing agencies,
their participants, and the public
resulting from peculiarities in services
provided or in the manner in which
those services were organized. In
addition to reviewing the Forms CA-1,
the Commission’s determinations were
based on its continuous monitoring and
oversight of the operations of each
clearing agency and the exemplary
history of the National System.

In conducting its review, the
Commission has made every effort to
take into account inherent differences
among the clearing the agencies that are
subject to this Order. In addition, in
determining propriety of requests for
exemptions from certain aspects of the
Act, the Commission gave special
attention to the unique characteristics of
the requesting clearing agency. Thus, the
Commission required uniformity among
clearing agencies only where crucial to
effectuate statutory goals and to protect
investors and the public interest.

During the review process, the
Commission staff had extensive
conversations with the various clearing
agencies concerning identified
deficiencies in, or unique features of,
their rules, systems, and procedures. In
the cooperative spirit envisioned in the
Act, each clearing agency has made
many necessary changes to conform its
rules, systems, and procedures to the
Requirements and the Standards. The

“ Soe File No. 600-15 (NSCC), Form CA~1. at
Exhibit A. Annex 1. at 18 Exhibit A, Annex 2. at &
and Exhibit A, Annex 3.

* See File No. 8001 (DTC) Form CA-1 at Exhibit
A and Addendum 1.

* See File No. 800-8 (OCC]). Form CA-1 at Exhibit
A, Vol. I, and OCC By-laws, Art VII §§ 1-5.
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Commission wishes to commend the
clearing agencies for their excellent and
dedicated efforts, particularly during the
last year, to up-date and refine their
Forms CA-1.

The Commission's oversight of
clearing agency compliance with the Aot
has not been confined to review of
Forms CA-1. Indeed, in carrying out the
Commission's general oversight
responsibilities, the Commission has
reviewed, pursuant to Section 19(b) of
the Act, each of the many proposed rule
changes filed by the clearing agencies.
Those rule changes have concerned
most of the major services and systems
ol each clearing agency, all of the recent
enhancements to clearing agency
services, and all schedules of fees.**
Moréover, that rule review process is
continuous, since clearing agencies
periodically enhance their services in
ways that require rule filings.45

The Commission also conducts,
pursuant to Section 17(b) of the Act,
routine or cause inspections of clearing
agencies, which help ensure the
continuing integrity of clearing agency
operations. In connection with those
inspections, the Commission has
scrutinized the operations of most of the
temporarily registered clearing agencies
and has worked in a cooperative setting
with each inspected clearing agency, as
well as with the Board of Governors of
the Federal Reserve System ("BGFRS"),
s appropriate,*® to refine and enhance
clearing agency safety and efficiency.
Inspections have provided an informed
i#nd important backdrop to the
Commission's determination today to
grant full registration to the subject
clearing agencies, and they will continue
10 aid the Commission's on-going
enforcement responsibilities concerning
clearing agencies.

** During Fiscal Year 1963, the Division's Office
0 Securiting Processing Regulation received and
viewed approximitely 140 proposed rule changes
llled by the various clearing agencies

** In addition, the Commission staff daily reviews
‘nnouncenyents of clearing agency system
idjustments and other important eventy, recoived
b L L;xe Comminsion pursuant to Rule 17a-22 117 CFR
401 7u-22)

** DTC, PSDTC. and MSTC sre limited purpose
'rust companies and members of the Federal
Feserve System. The BGFRS., ax an approprinte
reRulatory agency [YARA"), his certuin rogulatory
“uthority wod responsibilities with fespect o theso

"aring agencies. Seq Sections 3{a){34)(B) and 19 of
the Act. In addition. the Commission has conulted
with the BGERS under spproptiate circumstunces,
particulaily when yeviewing proposed rule ch

1L Scope of This Order and Its Effects
on Clearing Agencies and Commission
Oversight

This Order confirms that each clesring
agency subject to the Order is operating
in substantial compliance with the Act.
The Commission recognizes that
Congress did not intend the full
registration proceedings to continue
indefinitely, but, instead, anticipated
that these proceedings should end as
soon as the Commission could make the
fundamental findings specified in the
Requirements. The Commission does not
intend this Order to suggest that no
further modifications of the subject
clearing agencies' rules, systems,
procedures, and practices are needed
now or in the future. Indeed. the findings
made in this Order are intended to
supplement the Commission's, or any
other appropriate regulatory agency’s,
continuing authority under the Act to
regulate evolving clearing systems.*7
The Commission will continue to use its
oversight, inspection, and enforcement
authority as necessary and appropriate
to further the purposes of the Act, and,
as necessary, will use its rulemaking
authority under Sections 17A (d)(1) and
{e) of the Act to ensure continued
development of the National System. In
any event, the Commission anticipates
that in the future, the fully registered
clearing agencies will make all needed
adjustments in their rules, systems, and
procedures in the cooperative spirit the
Commission has experienced to date,

As a result, the self-regulatory
obligations of the fully registered
clearing agencies cannot end with this
proceeding, Each clearing agency must
continue to satisfy the Requirements
and the Standards, including (i) filing
with the Commisgion, pursuant to Rule
17a-22, any notice distributed to all

* clearing agency participants: (ii) filing

any changes in rules, systems, or
procedures as required by Section 19 of
the Act and Rule 189b—4 thereunder; 4%

*T Unlike with othut SROx, the Commission does
not have authority ander Section 19(¢) of the Act to
abrogate, add to, or dedute from, purticular rules of
particular registered clearing sgencies.

** Proposed rule chunges submitted by these
clearing agencies currently pending befare the
Commission are not affectod by this proceeding.
Simflarly, agreements limiting or govemning the
operations of any pilol programs instituted by any
clearing agency remain (o effect. Soe. 22, Securitios
Exchange Act Reloase No. 15708 (June 30, 1977}, 42
FR 35715 (July 11.1977): Securities Exchunge Act
Releane No. 13741 [July 12, 1977). 42 FR 37082 (July
19, 1077} and Securifies Exchange Act Release No.
19911 (June 24, 1983), 48 FR 30608 {July 1. 1983)
{proposed nile changes that would permit
depository participants to tranamit and receive data

filed by these depositories, pursuant 1o Section 19(h)
07 the Act, and Rule 19b—4 (17 CFR 240.100-3)

thereunder

using p terminal systems): Securities
Exchange Act Reloase No. 13337 (March 7, 1977}, 42
FR 15156 {(March 18, 1977); Securities Exchange Act
Release No. 13378 (March 18, 19°7), 42 FR 15996

and (iii) keeping its Form CA-1
submission current. In addition, all
registered clearing agencies must
continue to respect all conditions
established. or undertakings related to,
this Order and any other relevant
undertaking or Commission Order.4*

IV, Findings: Application of Statutory
Standards to Clearing Agencies

A, Introduction

The following discussion explains in
detail the specific obligations imposed
by the Requirements, as interpreted by
the Standards, that a clearing agency
mus! satisfy before the Commission may
grant it full registration. To avoid
unnecessary repetition, this Order does
not discuss each Requirement and each
Standard with respect to each clearing
agency: instead, each Requirement is
discussed in conjunction with the
clearing agency that presented
illustrative issues respecting that
Requirement.3° This Order also
discusses the amendments to by-laws,
rules, systems, and procedures thul each
clearing agency has made (or has
undertaken to make) to satisfy the
Requirements and the Standards.
Finally, the Order indicates that, subject
to the conditions and undertakings
noted in this Order, all clearing agencies
subject to this Order substantially
satisfy the Requirements.

B: MCC and MSTC

MCC and MSTC are wholly-owned
clearing agency subsidiaries of the
Midwest Stock Exchange (“MSE"). MCC
and MSTC offer participants a wide
range of integrated services referred to
as the MST System. These services
include trade recording; trade
comparison, clearance, and settlement;
CNS and trade-for-trade settlement
accounting; clearance and settlement,
through the Regional Interface
Organization (“RIO"), of participants’
trades with participants settling in other
clearing corporations; safekeeping of
bearer and registered municipal bonds:
confirmation, affirmatin, and book-entry

(Muarch 24, 1977). Securilies Exchange Act Release
No. 13382 (March 18, 1977), 42 FR 16680 (March 20,
1977); Securities Exchunge Act Release No, 14109
[October 22, 1977). 42 FR 58691 (November 14, 1077)
[proposed rule chunges ellminating interface foes
between depositories).

4% See. 9. notes 117 end 119-21 infra. Similatly
Isauns ralsed in previous inspections that have net
been resolved fully herein remain subject 1o
inspection undertakings.

*° For example. the Requirement in Section
17A(L)3)(A) of the Act that & clearing ugency
safegunrd funds and securities Is discussed
primarily with respect to SCCP, SCCP has an
unosual financing program that requires the
continuous use of special protective measures,




45172

Federal Register / Vol. 48, No. 192 / Monday. October 3. 1963 / Nolices

settlement of institutional trades through
NIDS; and facilities for borrowing and
lending securities.

Staf?rcview of MCC's and MSTC's
applications and rules revealed
substantial compliance with the Act and
the Standards concerning registration of
clearing agencies.®! At the stalf's
request, however, MCC and MSTC
amended: a number of rules and by-laws
to cure deficiencies respecting fair
representation and due process.

1. Fair Representation

Section 17A(h){3)(C) of the Act,
concerning fair representation, requires:

[t}he rules of the clearing agency [tof assure
fair representation of its shareholders for
members) and participants in the selection of
its directors and administration of its affairs.
(The Commission may determine that the
representation of pasticipants is fairif they
are afforded a ressonable opportunity to
acquire voting stock of the clearing agency,
directly or indirectly. in reasonable
proportion to their use of such clearing
agency. ™

The Act does not define fair
representation or set up particular
standards of representation. Instead, it
provides that the Commission must
determine whether the rules of the
clearing agency regarding the manner in
which decisions are made give fair valce
to participants as well as to
shareholders in the selection of directors
and the administration of its affairs.
Interpreting the Act, the Standards
require that:

[t]he rules of the clearing agency should i)
provide participants with a meaniagful

*EMCC and MSTC recently filed amendmenta o
their rules that relate to the Requiremunts. See. eg.,
Securities Exchange Act Relonse No. 18497 [August
9, 1082), 47 FR 36354 (August 10, 1082) and Securitios
Exchange Act Reloase No. 18848 (August 9. 1862), 47
FR 36345 {August 19, 1662) (allocation of losses due
to participant defaults umong the participant's fund.
the contingency reserve fund, undivided corpornte
profits, and retuined earnings): Securities Exchange
Act Relouse No. 18623 (june 21, 1982), 47 FR 20512
(June 30, 1962) (MCC credits, and MSTC. discounts.
fees for porticipants settling trades in volume at the
Midwest clearing agencies): Securitios Exchange
Act Relosse No. 18426 enuary 18, 1682); 46 FR 3247
(lanuary 22, 1982) (MCC guarantes of trades settling
in the CNS accounting operation); Securities
Exchange Act Releuse No, 18348 (December 17,
1841}, 46 FR 82592 (Decomber 24, 1881) and
Securities Exchange Act Releaye No. 18340
(December 16 1907), 48 FR 62504 (December 24,
1981} (allocation of income earmned from investment
of participunt fund assets). In addition, Securities
Exchange Act Release No, 19165 (October 21, 1882),
47 FR 4m 27 {October 29, 1982] noticed for comment
amendments to MSTCy reversal and close-out
uuthority that enable MSTC fo reverre certain
antriea in the event of participant insolvency if
MSETC ceases 1o uct on behalf of the invelvent.
Although MSTE plans 10 revise this suthority, it has
undertaken to administer existing rules consistent
with broker participunts’ obligntions under Rule
15¢3-3 (17 CFR 29005¢3-3)

Y15 US.C 78q-1(h (ANC)L

opportunity to be represented in the selection
of the clearing agency's directors and the
administration of its affairs und (if) provide
that participants shall be apprisad of
proposed rule changes in order to facilitate
their comment on such changes to the
Commission.>*

a. Nomination and Election of the
Board of Directors. With respect to
providing participants with a meaningful
opportunity to be represented in the
selection of the board of directors and
the administration of the clearing
agency's affairs, the Standards
counselled that each clearing agency’s
procedures be evaluated on a case-by-
case basis. The Standards also
described several methods by which a
clearing ageney could comply with the
fair representation standard, including
nominations for board of directors by a
nominating committee which would be
composed of, and selected by,
participants or their representatives, or
direct selection of a number of the
directors by, and from among, the
users.*

(i) MCC

Formerly, the MSE, MCC's sole
shareholder, selected MCC's board of
directors. Since the members of MCC's
board were identical with these of the
MSE's Board, as a practical matter, the
selection of MCC's board was
determined by the MSE election.
Pursuant to MSE procedures, a
nominating committee, elected by MSE
members, nominated individuals to
serve on the MSE’s Board of Governors.
The nominating committee selected {is
nominees with a view to choosing
directors “interested in and
knowledgeable about the various
aspects of MSE operations and of the
securities business and the activities of
the Midwest Clearing Corporation.
¢ * *"s MSE members, however, also
could file a petition, signed by at least
ten members, naming nominees other
than those named by the nominating
committee. At the MSE's annual
meeting, each member was entitled to
cast one vote for each open position.

The Commission believes that, at a
minimum, fair representation requires
that the entity responsible for
nominating individuals for membership
on a clearing ageney's board of directors
should be obliged by by-law or rule to
make noninations with a view toward
assuring fair representation of the

* Standurds Releasa, 45 FR at 41923,

™ Ses Securilties Exchange Act Release No, 14531
{March 6, 1978), 43 FR 10288 [March 10, 1978] and
the Standards Release. 45 FR at 41923,

» Midwest Stock Exchange. Inc. Constitution,
Article IV, Section 4(b)iii), Midwest Stock
Exchange Guide (CCH) 11034

interests of shareholders and of a cross-
section of the community of
participants, To this end, MCC amended
its by-laws to establish a separate
nominating committee comprised of
participants that will nominate
individuals for membership on MCC's
board of directors. Furthermore, the new
by-law would require that MCC's
nominating committee make
nominations to the board with a view
toward providing fair representation of
the interests of the shareholder and a
cross-section of the community of
participants.»

With respect to the process of
selecting directors, beczuse the
Commission is unaware of any MCC
participants that are not also MSE
members, the Commission believes that
the previous indirect method of selecting
MCC board members has in practice
enabled fair representation of
participants at MCC. In the future,
however, as more categories of
participants join MCC without also
becoming members of the MSE** an
opportunity for direct participation by
all MCC participants in the selection of
MCC’s board is essential. Accordingly,
MCC has amended its by-laws to sllow
participants to file a petition, signed by
af least ten participants, to nominate as
directors additional persons bevond
those proposed by the nominating
committee. In addition. at the annual
meeting, the MSE, as sole shareholder,
will be required to elect directors from
among the individuals nominated to be
directors, including those nominated by
participants, and to vote its share in a
manner that ensures representation of
the interests of a cross-section of
participants.

(ii) MSTC

MSTC's board of directors is currently
divided into two classes, with Class A
directors having a numerical majority
over Class B directors. Class A directors
are appointed by the sole shareholder.
the MSE, and are selected by the MSE
“with a view towards providing fair
representation for the interests of . . .
[the MSE] and of those members of
[MSE] which are participants of . . .
[MSTC]."

» Securities Exchange Act Release No. 20022 (July
29, 1883}, 48 FR 362 [August 9, 1083).

* Por example. it {s possible that. in the future,
cottain NIDS trades will be eligible for settlement in
MCC's CNS accounting opoeration. In that event,
NIDS users, perticularly MSTC benk participants,
may decide to join MCC.

** Midwest Securities Trust Compnny By-laws,
Article [lL Section 2. Midwent Stock Exchange
Culde (CCH) $3032.
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Class B directors may be selected in
two ways. At least sixty davs before
each annual shareholders meeting, the
MSE nominates six individuals for
election as the six Class B directors.
Copies of the nominating list are mailed
to each MSTC participant that is not a
MSE member ("non-member
participant”), Non-member participants
may file, within thirty days prior to the
annual meeting, a petition signed by not
less than three non-member participants
to nominate additional persons as the
Class B directors. If no nominating
petition is filed by non-member .
participants, the MSE appoints as Class
B directors the individuals named in its
nominating list. If 8 nominating petition
has been filed by non-member
participants, MSTC sends each non-
member participant a ballot setting forth
the names of all nominees and the
number of votes to which each non-
member participant is entitled,
determined by a formula set forth in the
by-laws. At the annual meeting, the
MSE appoints as Class B directors the
six individuals receiving the highest
number of votes.

MSTC has undertaken to revise its by-
laws governing election of its board not
only to conform to the Act and the
Standard regarding fair representation,
but also to make useful additional
changes not directly related to the issue
of fair representation.®® Officials at
MSTC have represented to the
Commission that the revisions, when
completed, will abolish all distinctions
between MSE-member participants and
non:member participants. and will
provide all participants with an
opportunity to nominate individuals for
election to the board by petition. In that
way, both types of participants—MSE-
members as well as non-members—will
have the same ability to nominate board
members directly through the petition
process,

MSTC also has represented to the
Commission that the new by-laws
would provide for a separate nominating
committee within MSTC that, like its
counterpart at MCC, will be required by
the MSTC by-law to nominate with a
view toward providing fair
representation on MSTC's board of
directors for the interests of the
shareholder and a cross-section of the
community of participants.®® MSTC and
MSE have represented that until MSTC's
by-laws are amended, all nominations
for board positions will continue to be

** For example. MSTC expects 10 increase the
vize of its board of directors and is contemplating
sdding public members to the board.

" MSTC anticipates filing theso revisions with
the Commission duting September 1963,

made with & view toward providing fair
representation for the interersts of both
the shareholder and a cross-section of
MSTC’s participants.

b. Participation in the Clearing Agency's
Affairs

The Act also requires that clearing
agency rules ensure fair representation
of participants-in the administration of
the clearing agency's affairs. The
Standards recognize that to participate
meaningfully in the administration of the
clearing agency's affairs, participants
must have sufficient information about
those affairs. Accordingly, the
Standards require clearing agencies to
furnish participants with the next or a
description of a proposed rule change
and an account of its purpose and its
effect so that participants may comment
to the Commission in a timely manner.%!
The Standards further require that
clearing agencies furnish participants
with annual financial statements and an
annual report on internal accounting
control prepared by an independent
public accountant. MCC and MSTC
amended their rules in those respects to
conform to the Act and the Standurds.*2

2. Qther Matters

MCC and MSTC filed additional
proposed rule changes with the
Commission to address specific
obligations established by the
Requirements and the Standards.®?
These proposals include substantial
amendments to MCC's and MSTC's
disciplinary procedures and (i) will
allow the clearing agency to impose on a
participant any sanction specified in the
Act; 4 and (ii) will insure that

S1 Also, as u related matter, because of
interdependence among clearing agencies within the
National System, the Commission believes, and the
Standards require. that notice of proposed rule
changes should be given to other registered clearing
agoncies to enable them 10 review and comment on
such changes in » timely manner. See discussion
accompanying notes 156-60 /nfra.

** Securities Exchange Act Release No. 10744
(May 9. 1983), 48 FR 21689 (May 13, 1983); Securities
Exchange Act Relense No, 20223 (September 23,
1563), 48 FR | ) Securities Exchange Act
Release No. 20224 (September 20, 1683). 48 ¥R |
).

*1 So0. e.g., Securities Exchange Act Rel Nos,

participants receive a hearing by an
impartial panel ®* hefore a sanction may
be levied (except when the clearing
agency is‘authorized to act
summarily).®® The Commission believes
these changes in MCC's and MSTC's
disciplinary rules are consistent with the
Requirements and the Standards.
Subject to fulfilling the undertakings
noted above, the Commission has
determined that MCC's and MSTC's
rules, by-laws. and procedures are
substantially consistent with the
Requirements and the Standards.
Accordingly, the Commission is granting
MCC and MSTC full registration as
clearing agencies under the Act.

C. SCCP—Philadep

SCCP and Philadep are wholly-owned
clearing agency subsidiaries of the Phlx.
SCCP offers its participants clearance
and settlement services for all exchange
trades and it provides comparison
(through the National OTC Comparison
System), clearance. and settlement
services for OTC securities transactions,
including settlement with other clearing
agencies' participants through the RIO
interfaces, and dividend and interest
processing. Unlike most other clearing
corporations, SCCP also offers margin
financing for broker-dealer participants
and serves as money settlement agent
for Philadep, its affiliated depository.
Philadep, as a regional depository
facility and limited purpose trust
company organized under the laws of
Pennsylvania,®? offers its participants,
among other services, automated, book-
enlry transfer of securities positions,
vault facilities, access to NIDS.®% and
securities lending services.

1. Review of Forms CA-1

a. General Amendments to SCCP's and
Philadep’s Forms CA-1

Review of SCCP's and Philadep's

** Sections 17ALIINC). (L)SHA) (bYS)B) and
(B)(5)(C) of the Act,

** The Commission believes the Aet requires that,
when a clearing agency’s management recommends
thit a participant be disciplined. the clearing agency
mun! inform the participant of the specific churges

grinat it must notfy the participant of the

19980 and 19981 (Jaly 18 1863}, 48 FR 34171 (July 27.
1963), These rule dments blished a 60-
calendar doy limitation on MCC's and MSTC's
pawer 1o waive, suspend. or extend the time for
doing any act under the rules or procedures. unless
the waiver, suspension, or extension is ratified by
the board of director’s; disclosed the formulae used
by MCC and MSTC 10 determine each participant's
minimum required participant fund contribution:
and clarified that notice to & participant that the
cloaring agency has ceased to act for it will be made
by telephone, cable. or similar medium.

"4 Section 17A(bY3IYGC) of the Act

opportunity to be heard at & de novo trall by
impartial ndjndicators, and must keep a record of
the proceeding. Except In cases of summary action
or when the charged participant knowingly waives
his right 10 & heanng, the clearing sgency must
provide the opportunity to be heard before imposing
any finul sanction. See Section 17A(b)(3NA) of the
Act,

*? Philadep is the only tempararily registered
depository that is not &« member of the BGFRS.

M4 Sen Securities Exchange Act Relecse No. 19029
{September 1. 1082), 47 FR 39775 {September 8.
1062).
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Forms CA-1 °? disclosed several areas
that concerned the Commission. These
areas included procedures for
disciplining participants, procedures for
assuring fair representation of
participants, standards for participant
admigsion and participation, and
systems for safeguarding participant
funds and securilies.

As a result, during the review of
SCCP's Forms CA-1, SCCP submitted a
proposed rule change that established
an operations committee of the board of
directors, with responsibility to review
on an on-going basic SCCP's systems,
services, margin rules, clearing fund,
linkage with other clearing agencies,
and other eperations; as the committee
may consider appropriate. SCCP also
amended its rules to permit it to review
the adequacy of participant
contributions to the clearing fund more
frequently than quarterly, should it be
appropriate, and to authorize SCCP to
demand and collect from participants
money payments and other forms of
further assurance of financial
responsibilily and operational
capability, In addition, SCCP amended
its rules to enable the reversal of certain
CNS deliveries to insolvent participants,
These general surveillance abilities,
collateral requirements, and full
procedures for closing-out outstanding
obligations of insolvent participants are
important safeguards that, in

conjunction with SCCP's clearing fund
assets and insurance against certificate
related losses, substantially enhance

** 1t addition to filing Forms CA-1, SCCP and
Philudep have filed in recent yonrs vatious rule
changes conceming their participution in the
Natiopal System, which the Commission separately
approved. For example. the Commission approved
SCCP proposed rvle changes that: {1)permit SCCP
participants fo buy-in securities against SCCP (as
guarantor of delivery) and authorize SCCP 10
conform the buy-in extension provisions to NASD
and other clearing ugency time frames {Securitios
Exchange Act Rejease No. 19230 (November 10
1902). 47 FR 51068 [November 18, 19621); (2)
eliminate SCCPs pre-settlement guarantee {of
delivery to the contre party] and manditory pre-
settlement maurks-to-the-market relating to most
trades between Phix members (Securitios Exchungs
Act Release No, 19668 {April 13, 1982), 48 FR 16795
fApril 19 1982)): and (3) enhunce OTC trade
comparison for SCCP participants by expediting the
eesolution of unmatched aged OTC transactions
(Securities Exchange Act Release No. 18277
[November 20, 1981). 46 FR 58238 (November 30,
1681)] Furthermore. the Commission approved
certain Philadep proposed rule changes that: (1)
authorize Philadep 1o participate in NIDS {Securities
Exchange Act Release No. 19200 [Soptember 1.
1962 ). 47 FR 29775 (September 9. 1982) sev olso note
36 xnprevr) and (2) enable participanty to nccept
exchunge und tendor aoffers for certain secunties
issues without withdrawing the certificates from the
depository (Securities Exchange Act Release No
18067 [August 18, 1982], 47 FR 36742 [August 23,
a2y

SCCP's ability to protect itself and its
participants.

SCCP and Philadep also filed
proposed rule changes to require that
applicants or participants, as
appropriate, be given specific notice of
the grounds under consideration for
diseipline, imposition of sanctions,
limitation of access to SCCP's and
Philadep's services, or denial of
participation. These rule changes,
among other things, provide applicants
with an opportunity for a hearing prior
to a determination to deny admission
and exclude “associated persons™ from
the categories of participants against
whom SCCP and Philadep may institute
disciplinary proceedings.”™

In addition, SCCP and Philadep filed
rule changes establishing board of
directors nominating committees that
consist of participants and that are
charged with the responsibility of
assuring fair representation for a cross-
section of participants. These changes,
among other things, also establish at
SCCP and at Philadep fifteen to
seventeen member boards of directors
{2 majority of whom must be
participants of SCCP or Philadep,
respectively, and a majority of whom
must be governors of the Phlx).”* Those
changes further require Phlx to consider
fairly the interests of participants in
nominating and electing SCCP's and
Philadep’s boards, and provide
participants with an opportunity to

‘nominate additional directors.?* Finally,

SCCP and Philadep filed proposed rule
changes that enhance the process of
reviewing applications for clearing
agency membership, permit financially
and operationally responsible sole
proprietors to become participants, and
create admissions committees to apply
those standards.

All SCCP and Philadep rule changes
filed during the course of the registration
proceeding were published for comment
and will be approved by the
Commission as consistent with the
requirements of the Act, and in

10 Clewring sgencies have limited disciplinury
suthority respecting “sssocisted persons™ of
participants. See. e.g.. Section 19{d){1) of the Act.
See also Securities Exchange Act Release No. 17810
[Misy 19, 1981). 46 FR 28546 (May 27, 1981);
Secorities Exchunge Act Releass No. 18771 (May 28,
1082}, 47 FR 24677 {June 7, 1982).

1 To assure that resull, at least one bourd
member must be both « SCCP participant and «
Phix governor.

* See discussion supro in lext accompanying
notes 52-82 concerning fuir representution of
participants,

particular, with Section 17A.7*

b. Use of the €learing Fund to Finance
Settlement Activity of Phix Specialists

(i) Description of the Financing Progrom

As a special service to SCCP
participants, SCCP finances Phlx
members' securities purchases and
obtains the necessary funds by investing
a percentage of SCCP's clearing fund
assets in this financing program. In
general terms, each day SCCP uses
some clearing fund cash to help certain
participants, primarily Phix specialists,
pay for purchases of Phix-listed
securities. To secure these loans, SCCP
places a lien on the financed securities.
and on certain other securities in
specialists' margin accounts. Thus, in
effect, SCCP invests the cash portion of
its clearing fund irrits financed
participants' equity positions and
secures those “investments" with equity
collateral in the issues financed.

More specifically, SCCP uses the
clearing funds cash in its “Operali
Account” at a large commercial ba
finance those positions.”* Activity in
that account includes debits and credits
related to SCCP clearance and
settlement functions {(such as money
payments and receipts for SCCP
participants’ CNS activity) as well as
cash clearing fund contributions. SCCP’s
financing activity generally is limited to
the cash balance in the Operating
Account, calculated daily, after all CNS
and other clearance and settlement
debits and credits have been made.”®

Although SCCP uses the cash balance
in its Operating Account to finance
specialist, proprietary, and customer
omnibus margin accounts, specialist
margin accounts comprise
approximately 90 percent of SCCP's
financing activity. Because SCCP does
not often engage outside financing,
SCCP customarily charges its borrows
interest rates slightly below the

7% The Commission expecty to issue thase orders
at the end of the thirty-day statutory waiting period

1¢ SCCP mmmm a separate corporste account
for « lated items.

TEAL thceod olu:h day. NS credits and debits
in the Operating A should bal lenving
SCCP with the entire clearing fund cash for its
financing activities.

For financing purposes, SCCP resorts to the
oggregate cash clearing fund contributions in the
Operating Account after all clearance und
setilement obligations are satisfied. [n the past,
SCCP han obtained limited additional cash for
finuncing purposes by rehypothecating, consistent
with Rules 8o-1 and 15c2-1 (17 CFR 240.80-1 and
15c2~1), up to 10 percent of the uggregate
specialists’ positions being financed. SCCP
represented to the Commission that such specialist
positions are not pledged routinely, but only when
necessary 1o continue carrying financed positions.
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prevailing broker-dealer call rate.
Cenerally, SCCP marks-to-the-market
specialists’ nel purchases from trade
date forward, and finances, as of
settlement date, up to 75 percent of
those positions,”® When settiement
occurs, SCCP, on bebalf of each
specialist, fully pays the contra party by
crediting thal party’s account. In turn,
each specialist pays SCCP at settlement
at least 25 percent of the purchase price
of financed securities.?”

Histarically, SCCP has included a
number of safeguards to protect SCCP
and its participants from potential
financial exposure associated with the
insolveacy of a specialist or the
volatility of apecialist securities issues.
SCCP's primury protection—a lien on
funds and margined securities issues in
the specialist’s margin account—enables
SCCP, in the usual case, (o liquidate all
SCCP-financed positions and retain any
needed proceeds.”® SCCP also requires
specialists to maintain "initial" equity
as of trade date and (o pay
presettlement marks-to-the-markel.’? In
addition, SCCP closely monitors the
‘concentration” of securities issves in
cach specialists's margin account,°

(i) The Exemption Request

Because SCCP's financing program
entails continuous and substantial use
of clearing fund assets, SCCP, in its
Form CA-1, requested an exemption
from the Act and the Standards
concerning limitations on use of clearing
fund assets. SCCP argued that, by
facilitating specialists’ capabilities to
make markets in Phix-listed securities,®?
its financing activity facilitates the
clearance and setllement process.
Moreaver, SCCP asserted, the funds are

"* The 2% equity requirement is designed 10 holp
vrotect SCCP against a decline in the market valoe
of inasiced seourities.

" SCCP muy demand repayment. af the Joun at
my time

" Of courwe, If the markel value of & financed
rpecialist’s pasition declined precipitously. the
value of the lien 10 SCCH would diminish in kind.

" SCCP imposes the equity requirement as of
'tide date and roquires mark-to-the-market
bayments hoginning one duy after trade date [T+ 1).
v collecting the daily murk-to-the-mirket
payments. SCCP is protected further against any
decline in the market valoeaf purchased securities
from T4 1 entil setthement,

*“ An aunduly large ponition in a violntile
securition issne (in relation to that sprecialist's
[ositions in vther securities issues) presents special
f11ks bocause, in the vyent of that specilist's default,
SCCP, s creditor. must look primarily to those
[xreitioms for satisfaction of the outstinding loan’
Amount. i that sitwation, SCCP is & rish that o
ulstantinl iotrn-diy morket movement may reduce
'he collaternl value of those secarities below the
level of payment obligations.

*! Prosumably. convenient financimg on »
continuous hasis lends liguidity 1o the Phix's
wchion market

protected properly by SCCP's risk-
limiting procedures.** Finally, SCCP
argued that it would incur additional
operating expenses ol between $150,000
and $200,000 if it had to rely on outside
financing.*?

(iii) Applicable Legal Standards

Section 17A[L)(3){F) of the Ac!
requires the rules of the clearing agency
to be designed, among other things:

10 nssure the safeguarding of securities and
funds which are in the custody or control of
the cleuring agency or for which i1 is
responsible, . . . and, in general, 1o protect
investors and the public interest * *

The Act does not specify particular
safeguards to be adopted by clearing
agencies. The Standards, however,
specify several saleguards, one of which
is an adequate fund of liquid assets,
contributed by participants in
proportion to their use of clearing
agency services, that can be used to
indemnify the clearing agency and its
participants against losses resulting
from clearance and settlement activity
(commonly referred to as the “clearing
fund” or the "participants fund"). The
Standards provide that the clearing fund
should be used to protect:

participants and the clearing agency (i) from
the defaults of participants and (ii) from
clearing agency losses (not including day-to-
day operating expenses) such as losses of
securities not covered by insurance or ather
resources of the clearing agency. ™

The Standards further provide that the
clearing fund should be:

(i) composed of contributions based on a
formula applicable to all users: (i) in cash or
highly liquid sacurities: and (iii) limited in the
purposes for which it may be used **

Since the fundamental purpose of the
clearing fund is to protect clearing
agencies against financial exposure
restilting from participant defaults and
clearing agency losses not covered by
insurance or other resources of the
clearing agency,*® the Standards state
that the fulid should not be used in a
manner that exposes it to unreasonable
risks. The Standards, however,
expressly recognize two instances in
which the clearing fund may be used for
other purposes: First, clearing agencies
may invest the cash portion of the
clearing fund in safe and liguid

** in particular, SCCP notes tha! its mark-10-the-
market program ix “automated and timaly, locluding
the pricing.”

*# This amown! would repiresent lost income plus
new borrowing expenses for SCCP

4 See Stuundards Release, 45 FR at 4120,

- l‘,_

*5The Standards exclude day-to-day apersting
expenses from the typos of “losses™ for which the
cloaring fund may be used routinely

investments, such as United States
Government obligations; *7 and second,
clearing agencies may temporarily apply
a limited portion of the clearing fund'to
meet unexpected and unusual clearing
agency requirements for funds.
Furthermore, the Standards suggest that
a portion of the clearing fund may be
used for a legitimate purpose for a
langer period of time, provided that: i)
the funds are properly protected; (i) the
funds are used to facililate the process
of clearance and settlement; and, (iii)
the participants and the Commission
specifically approve the use during the
registration proceedings.®® Thus, the
Standards contemplated that a clearing
agency would nol invest the bulk of its
clearing fund in ways that would
involve a greater risk than investment in
United States Government obligations.

Nongtheless, the Commission has
recognized in its recent Order
concerning the structure of NSCC's
clearing fund that the universe of
permissible uses, under the Act and the
Standards, is larger than short-term
unanticipated uses and specially
approved certain longer-term uses, ** In
that Order, the Commission approved
NSCC's short-term pledge of clearing
fund assets other than cash as collateral
for loans to satisly temporary losses or
liabilities incident to its clearance and
settlement business.®*® The Commission
looked to the reasonably short-term
nature of the loan?' and NSCC's
expectation that it would only pledge
such securities when it would otherwise
be permissible 10 assess the fund.??* The
Commission also approved NSCC's use
of the cash portion of the clearing fund
in certain circumstances in view of the
“varefully controlled use” by NSCC of
clearing fund cash and the economic
and administrative value of making

** Standards Roloase, 45 FR at 41929, The
Commission cootinues 1o believe that such
Investments must be made by the clearing agency
light of ita fiduchary responsibilities. See also noty
B8 infro.

** Standards Release. 45 FR al 41829,

** Securities Exchange Act Release No. 15230
INovember 10, 1082}, 47 FR 51969 (November 1
1982) ["NSOC Ordor™ ) at 51972

¥ in NSCC's progeam, the pledge of

. il ol repaid within 30 days, results in the

fund

. pledge being deemed o dearing fund sssessment

unddier NSCC's rules. The Commission determined
that pledging clearing fund ussets for a loan to cove.
a temiporary loss in liew of making pro rota
ansessuents does not subject such assets to
unteasonuble risk. under those circomstances.

S See NSCC Order. 47 FR at 519567

HENSCL anticipatod such short-term use of
clearing fund assets primarily when & member fatls
t-settle and the lending bank mquites s pledge 1o
advance seftlement monies or when NSCC makes
erTOneous payments, such as stiale transfer tax
paymaonts, un agent for its participants.
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needed cash available 1o NSCC
conveniently.®3

(iv) Discussion

Although SCCP financing is neither a
short-term unanticipated use nor a
longer-term extraordinary use
contemplated by the Standards,
financing at SCCP is integrally related to
clearance and settlement.®* Moreover,
SCCP's use of the clearing fund
functionally constitutes an “investment”
of clearing fund assets that provides
important support to significant
segments of SCCP's participant
community.** The important question in
assessing the financial responsibility of
that program, therefore, is whether
SCCP's financing arrangements, on
balance, assure the safeguarding of
clearing fund assets invested in that
program.

SCCP's financing program has
benefitted SCCP, its participants and,
indirectly, the public in several ways.
Primary benefits include income to
SCCP ** and financial support to SCCP
specialists, which helps the Phlx
maintain orderly and liquid markets,
thereby enhancing the public's

** As stated in that Order, a clearing agency's
clearing fund should not be viewed in isolation but
ruther as one element in & complement of
safeguardy designed to protect the clearing agency
ngainst loases sitributable to clearance and
settiement operations. In addition to substantial

opportunity to obtain the best price in a
particular Phlx-listed secuitities issue.
Also, SCCP's financing program has
buttressed specialist trading activity,
which, in turn, can increase transaction
fees for Phlx and SCCP. Furthermore, by
permitting SCCP to avoid interest
charges that it would otherwise incur by
borrowing funds from outside sources to
finance Phlx specialists, SCCP has
experienced reduced costs, estimated to
be between $150,000 and $200,000 per
year. These benefits, of course, accrue to
the entire SCCP participant
community.®?

The Commission believes that
although SCCP's financing program, as it
has operated historically, has provided
significant benefits to SCCP, its
participants, and the public, that
program presents distinct risks of
financial exposure to SCCP, to its
clearing fund. and to its participants.
Because SCCP's financing program
permits SCCP to commit, for financing
purposes, a substantial portion of
clearing fund cash, in any given
participant-default proceeding SCCP
may not be able to access immediately
that portion of the clearing fund.®*
Moreover, if the value of securities
collateralizing SCCP's specialist
obligations declines significantly
concurreént with multiple participant
defaults, SCCP may be unable to cover

insurance policies covering certificate-rolated
losses, NSCC's sufeguards include murks-to-the -
marketl on open fuil positions, special marks for
positions in volallle securities or for more
concontrated securities positions, special
survelllance and collateral requirements for
financially impaired members, additional assurance
authority, and authority 10 reverse certain CNS
dellveries to defaulting participants. NSCC Order.
47 FR at 51975,

¥4 Although SCCP's rules in the past authorized
the use of its clearing fund to satisfy routine
expenses on a dally basis, SCCP has not used the
clearing fund in & manner inconsistent with the Act
and Standards. The Standards. as interproted by the
NSCC Order. provide that the rules of the clearing
agency should limit the purposes for which the
cloaring fund may be used to protecting the clearing
agency and its participants againat losses or
Habilities not covered by insurance or other
resources of the clearing agency. Thus, while the
Standards would permit lismited and prodent
investment of funds, the Standards require clearing
agenacies to protect clearing funds against
unnecessary risks, See NSCC Order, 47 FR a1 51971
Accordingly. SCCP filed a proposed rule change thal
requires its clearing fund to be used only 1o satisfy
losses snd Habilities incident to SCCP's clearance
ind settiement process, and not to cover routine.
dally operating expenses.

** On average, specialist settlement volume
approximates $3 million each day, which is roughly
15 percent of SCCP’s total daily setilement volume.

¥# In 1082, SCCP derived a significant portion of
its total income from margin account interest
payments. SCCP has realized. on average, o higher
rate of return through investing clearing fund cash
in the financing program than if it had invested
those assets in U.S. Covernment securities or in
loans at overnight loan rates.

losses incurred in closing-out its
obligations without further assessing
participants. These events would be
particularly troublesome absent a full
range of risk-limiting measures at SCCP.
In the past, SCCP has not monitored,
other than through the Phix, the
financial capacity and operational
capability of Phix specialists and has
not been authorized to demand further
assurances from financially or
operationally troubled participants. In
addition, in the event of participant
default, SCCP has not had express
authority to reverse CNS deliveries to
defaulling participants. In response to
such concerns, however, SCCP amended
its rules to establish formal safeguarding
measures, which the Commission
considers essential to the operation of a
fully-registered clearing agency.

(v) The Commission’s Determination

The Commission believes that SCCP's
rules, as amended during the course of

*! Income SCCP earns from its financing program
offsets some SCCP expunaes, thus reducing SCCPs
participant fees,

** As of August 5. 1983, about 89 percent of
SCCFs clearing fund consisted of cash, all but
about 15 percent of which is available to SCCP for
financing purp (SCCP ¢ rily retains an
increment of clearing fund cash that it does not use
for financing.)

this registration proceeding, are
consistent with the Act and the
Standards, including the requirements
respecting the safeguarding of funds and
securities in the clearing agency's
custody or control. In view of SCCP's

_rule amendments, SCCP's request for

exemption from compliance with the
Standard respecting clearing fund use
has become moot and accordingly has
been withdrawn.

A significant factor in the
Commission's determination to approve
SCCP's use of clearing fund cash in its
financing program (as modified by the
rule changes) is that SCCP was engaged
in this activity in 1975, when Congress
passed the 1975 Amendments. Those
Amendments permitted SCCP, as a Reg
T lender, to continue to finance
securities purchases, while at the same
time subjecting SCCP, as a clearing
agency, to Commission regulation.®®
Thus, the Commission believes that the
Act necessarily contemplates clearing
agency financing to the extent permitted
by Regulation T. Because Section 17A
also requires safety in clearance and
settlement, however, the Commission
believes that SCCP's financing program
mus! operate free of unreasonable risk.

The Commission is encouraged by
SCCP's development of additional
significant financial safeguards during
this registration proceeding and fully
anticipates that SCCP will continue ta
refine its systems and services in ways
that further enhance their utility and
safety. Accordingly, the Commission has
determined that SCCP's financing
activities are consistent with the Act
and the Standards, but believes it
appropriate to attach the following
conditions to the program’s continuing
operation. First, pursuant to its rule
change, SCCP must use its authority, as
necessary and appropriate, to demand
and collect further assurances of
participants’ financial stability and
operational capacity, to reverse certain
CNS deliveries to defaulting
participants, and to close-out promptly
and efficiently defaulting participants’

** The 1975 Amendments prohibited all persons.
other than registered broker-dealers, from

bsequently b 1g members of & nutional
securitins exchange. Section 31{a) of the 1975
Amendments, however, permitted non-broker
organizations thal were exchange members prior to
that legislation’s effective date to maintain their
exchange membership withou! registering as a
broker-dealer, Since SCCP was a non-broker Phix-
membet priot to the effective date of the 1995
Amendmoents, SCCP was permitted to continoe
engaging in securitivs-related lending activities
under Regulation T as an exchange member withou!
rogistoring as # broker-dealer. See Pub, L. No 84-20.
section 31(a). 89 Stat. 97 at 170 (1975); 12 CFR 220.1.
220.1(b), 220.2{b), as amended at 48 FR 23161 (May
24, 1983).
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open fails; In addition, as authorized by
its rule change, SCCP musl periodically
assess the risks to the clearing agency
from its financing program and other
services, musl maintain a reasonable,
minimum level of uncommitted clearing
fund cash for emergency use, must
monitor the financial and operational
capabilities of its borrowers, and. must
provide financing strictly in accordance
with Rules 8¢-1 and 15¢2-1 under the
Act, Finally, in light of the disparities in
treatment created by using aggregalte
participant cash clearing fund
contributions to finance the activity of
only some participants, SCCP's
registration is further conditioned on
SCCP disclosing to all partivipants the
nature, extent, and lerms of its financing
program.'9°

2. Conclusion

Based on the foregoing, the
Commission believes that SCCP and
Philadep at this time satisfy the
Requirements and Standards and that
they should be fully registered subject o
the conditions noted herein.

D. PCCand PSDTC

PCC and PSDTC are wholly-owned
clearing agency subsidiaries of the
Pacific Stock Exchange, Inc. (“PSE”).
The PCC/PSDTC complex offers 1o
participants services comparable lo
other regional clearing agency
complexes. For example. PCC/PSDTC
offers trade recording services for PSE-
listed and OTC securities transactions;
OTC trude comparison services through
its participation in the National OTC
Comparison System; '9' CNS clearance
services; '°% trade settlement services
through the RIO interface; book-entry
depository services: dividend and
interest aceounting: and participation in
the NIDS 103

1. The Commission's Review Process
The Commission’s review of PCC's
Form CA-1, including PCC's by-laws
and rules, wus extensive and detailed.
Such close and careful review was
necessary because PCC's by-laws and
rules for some lime have not reflected
PCC's modern clearance and settlement
systems. In developing suitable
contemporary rules, PCC staif met with
the Commission staff periodically to”

90 SCCP haa undertokon 10 disclose separately
ind specifically (o Jtw participants the nature,
oxtent. and termm of it finsocing nctivities,

'Y See Securitles Exchange Act Release No,
15277 [November 11, 1981). 48 FR 58299 [Naovember
:i 1981). regarding the Notional OTC Comparison

yatem.

T PCC established the Tirst CNS system in 1960,

2 See Secorities Exchange Act Releuse No,
10837 (Jamusary 18, 1963). 38 FR 3441 (January 25,
1089). regarding NIDS. See blvo note 36 supn.

discuss necessary changes and
thereafler revised its by-laws and rules.
In contrast, PSDTC's Form CA-1,
including PSDTC's by-laws and rules, as
filed in December 1880, substantially
reflected PSDTC's current depository
functions.

2. Findings
a, PCC .

During this registration proceeding,
PCC proposed many new by-laws and
rules, the most important of which
related to: (1) the structure, control, and
use of PCC's clearing fund; 194 (2)
financial responsibility and operational
capacity standards for applicants and
participants; 198 (3) disciplinary actions
and hearing and appeal procedures; 198
(4) fair representation of participants in
the director selection process: '°7 and
{5) meaningful safeguards against
financial exposure in the event of
participant default,'°*

PCC subsequently filed with the
Commission comprehensive proposed
rule changes to conform its by-laws,
rules, and procedures to the Act and the
Standards.'°" For example, PCC’s
amendments authorize PCC to take
custody of its clearing fund assets and
eanble PCC, rather than the PSE, to
invest and to pledge clearing fund
assets. Moreover, each participant’s
minimum required cash contribution has
been increased significantly, and PCC
now allows its participants to
collateralize their clearing fund open
accoun! indebtedness (required
contributions over the minimum cash
amount) through the controlled use of
letters of eredit, in addition to
traditional collateral such as U.S.
Government securities.

To comply with the Act’s fair
representation requirement, PCC
established a nominating committee,
consisting of members of the PSE's

104 S dincusmon 1 toxt ol notes 84-93 supro
rogarding appropriate clearing sgency ases of
clearing participant fond assets,

108 CF. Securities Exchange Act Releass No. 15734
(May 17 19682}, 47 FR 22265 {May 21, 1982}
{standards for NSCC broker-detler applicants snd
participants), Seourities Exchange Act Release No.
18417 (August 16, 1982), 47 FR 37990 {September 16,
1682) [standards for NSCC bank applicunts and
participants),

194 S e i text panying notes
123133 infra for the Requirements regarding the
types of clenring agency disciplinary nctions and
the due process requitements for those actions.

197 See discussion in tex! acoumpanying noles
52-62 supro regarding the Reqoirements for fair
representation of participants in the election of
clearing agoncies’ boards of directors.

YO8 See di fon in text panying notes
B4-53 supro relating to the Requirements regarding
the safeguardiog of securities snd funds.

"'Thmmkchnwuv:mboowmndhy the
(\ 1, 1, ln 1

board of governors' executive
commitiee, to naminate condidates for
PCC's board of directors. That
nominaling committee has the duly to
assure fair representation of PCC's
members when selecting nominees. In
addition, any ten PCC participants now
may nominate a board candidate by
petitioning the nominating
committee.t1?

Finally, PCC's rule changes stengthen
significantly PCC's mechanisms against
financial exposure from participant
default or insolvency. For example, PCC
can (1) reverse certain unsettled trades
of an insolvent participant; (2) require a
participant to pay PCC additional
marks-to-the-market in certain
circumstances (e.g., when the
participant has positions in volatile
securities issues); and (3) require a
financially or operationally troubled
participant to provide PCC with further
assurances of financial responsibility or
operational capacity, such as providing
additional clearing fund deposits.

b. PSDTC

As noted above, PSDTC's by-laws and
rules required fewer revisions than
PCC's lo comply with the Act and the
Standards. During this registration
proceeding, however, PSDTC revised its
by-laws and rules (1) to restructure
PSDTC's participants fund and to
narrow its usage: **! (2) to provide
financial responsibilily and operational
capacity standards for applicants and
participants; 2 (3) to strengthen due
process protections in disciplinary
proceedings; *** and (4) to assure fair
representation for participants in the
director selection process.''* These
rules changes will be approved by the
Commission in separate releases,’'?

3. Conclusion

Based upon its review of PCC's and
PSDTC’s Forms CA-1, including the
recent rule changes, the Commission

110 PCC. at this time, has not yet subjected its
shareholder, the PSE. 1o a duty to vole in & PCC
board of director’s election with a view tloward
assuting fair represeatation of & cross-section of the
community of participants. To expedite full
registration, and as a condition of thu! registration,
however, PCC has undertaken to impose that
responsibility through the PSE In the immediate
future.

1 PSITTC s problems relating 1o s participant's
fund were identical 1o thase st PCC, See note 104
Supro.

F1¥ Spe note 105 sy,

U8 Spe discussion in text at notes 128-133
nganding the Act's due process requirements
vlearing agency disciplinary proceedings.

114 Seer discussion in text a! notes 52-62 supru
regarding the act's fair representation requirements.

118 The Commission expects to fssue those
releanes a1 the end of the 30-day statatory walting
period.
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believes that PCC and PSDTC at this
time satisfy the Requirements and
Standards. Because PCC and PSDTC
have recently undargone significant
operational and management changes,
however, the Commission and the
BGFRS plan to monitor those clearing
agencies' performances carefully during
the next year. Nonetheless, the
Commission hereby determines that
PCC and PSDTC should be fully
registered as clearing agencies under the
Act, subject to the undertakings noted
herein.

E NSCC

In 1976, NSCC applied to the
Commission for temporary registration
under Section 17A(b) and 19(a)(1) of the
Act and Rule 17Ab2-1. NSCC proposed
a two-phase merger of three clearing
corporation separately owned by the
AMEX, the NASD, and the NYSE. After
holding hearings and recciving
extensive public comment on NSCC's
application for registration,'® the
Commission granted temporary
registration to NSCC,*'7 subject to
several substantial conditions and
extensive Commission monitoring of
both NSCC and its impact on other
clearing agencies and the securities
industry.''s

Since 1976, the Commission has
monitored NSCC carefully and
extensively. As part of its monitoring
program, the Commission reviewed
NSCC'’s efforts to satisfy all of the
Registration Order’s requirements 19
and reaffirmed its decision to register
NSCC.'29 More recently, when the
Commission determined that NSCC was
in compliance with all of the conditions
to ils temporary registration, as
modified, it permitted NSCC to enter the
fully-merged phase of its operations, !}

1% Sen, #.g.. Securilies Exchange Act Releaye No.
12274 [Murch 29, 1078), 41 FR 14455 [April 5, 1976)

17 Securities Exchunge Act Releane No. 13163
(lanuary 13, 1977). 42 FR 3910 (January 21, 1977)
{"Registration Order™)

V1* The Commission subssquently his modified
these conditions as circumstances have required.
See notes 119-122 infra.

VI8 Eg. File No. SR-NSCC-81-18. Securitios
Exchange Avt Relpase No. 18327 (December 11,
1881). 46 FR 61378 (Decembar 18, 1981) (foe schedule
with gecgraphically mutialized pricing): and
"Notice of Submission of Report Evaluating
Facilities Monagement Alteraatives By NSCC.” File
No. S7-518, Secueities Exchonge Act Release No
18296 {Decvnber L 1981}, 46 FR 60082 [Decomber 8,
1981) (report propared by independent public
accountarts on NSCC's cholor of focilities
nanuger}).

129 Order Alfirming NSCC's Registration and
Statement of Reasons, File No. 800-15, Securitles
Exchange Act Release No. 17562 Fehruary 20, 1981,
22 SEC Docket 128 (March 10, 1881}, as reflerenced
in 40 FR 14244 (February 26, 1981),

121 Securition Exchange Act Release No. 19705
{April 26, 1663). 48 FR 20189 (May 4. 1983). NSCC

In addition, the Commission has
reviewed, on a continuing basis, and
approved, as consistent with the Act,
numerous proposed rule changes
submitted by NSCC, pursuant to Section
19(b) of the Act and Rule 19b—4
thereunder, affecting a broad range of
NSCC's responsibilities, services, and
activities.?®*2 Accordingly, the
Commission’s oversight of NSCC has
been and continues to be rigorous and
thorough.

Based upon the Commission's
oversight of NSCC's activites and the
review conducled in conjunction with
these proceedings, the Commission has
determined that NSCC's by-laws, rules,
procedures, and systems, as amended,
are consistent with the Requirements
and the Standards. Accordingly, the
Commission believes that NSCC should
be granted full registration.

F.Dre

DTC, the largest registered securities
depository based on deposits, offers
participants a variety of depository
services,'®® DTC also performs services

remains subject, as practicable, to the conditions of
the Registration Order, us subsequuntly modified by
any relevant Commission letter, release. action, or
order.

132 Soe, ¢.g. Securities Exchange Act Reloase No.
17343 (November 26, 1980), 45 FR 80224 (December
3.1680) (allowing NSCC to process municipal
securities transactions), modified by Seécurities”
Exchange Act Release No. 17660 (March 27, 1680),
46 FR 207 [April 2, 1081); Securities Exchange Act
Releae No. 18744 (May 17, 1982), 47 FR 22265 {May
21, 1982} (applicant and participunt standards for
broker-dealers and financial protections) modified
by Securities Exchange Act Release No. 18417
(August 23, 1962}, 47 FR 37000 (September 16, 1062);
Securities Exchange Act Relesse No. 19191 (October
29, 1982}, 47 FR 50587 (November 8, 1682) (spplicant
and participant stundurds for banks); NSCC Order,
supra note 89 (clearing fund requicoments for bank
participanis),

NSCC ulso proposed. and the Commission
spproved, rule changes that, smong other things,
addressed the obligations specified in the
Requirements and the Standards. See Securitivs
Exchange Act Rolease No. 20123 [August 25, 1983),
48 FR 40048 {Septembor 2. 1983) (NSCC '8 appeal
procedures for appliconts and participants who are
denied porticipotion, limited in their aciess to
services, sugpended, sanctioned or expelled by
NSCC}): Securities Exchange Act Release No. 20124
(August 20, 1883). 48 Fr 40051 [Septembr 2. 1983)
(technical Iments thal, g other things.
conform NSCC's riles to the Stondards).

Y2 DTC sots us 8 custodian for securitios;
performs compulerized book-entry delivery of
securities immobilized in i1s custody: performs
computerized book-entry pledges of securities in fts
custody: and provides for withdrawais of securities
on & routine or urgent basia. Ancillary services
Include: (i) book-eniry distribution of securities
offered in public underwritings: [il) & dividend
reinvestment service; [iii) a third-party pledge
system in which QCC members may pledge 1o OCC
securities on deposit at DTC that underdic options:
[iv) # payment arde: service thut allows
participants to use thelr DTC accounta 1o seftle
manay payments that are associated with securities
transactions that occur oulside the depository; and
(v) # voluntary offering program for delivery of

for other securities depositories, notably
as facilities manager for the NIDS.'** [n
addition. as the “qualified securities
depository™ of NSCC, DTC performs
critical functions on behalf of NSCC in
connection with NSCC participant
services. Finally, DTC, like other
securities depositories, operales a
Participant Terminal System consisting
of & network of computer terminal
stations located in participants’ offices
that enable participants to communicate
instructions and inquiries to DTC and to
receive messages and reports from
DTC.i28

DTC is substantially user owned, with
each participant's ownership interest
determined annually on the basis of that
parlicipant’s use of DTC's services.
User-participants are afforded the
opportunity for practical representation
in the administration of DTC's affairs
through representation on DTC's board
of directors,*2® and a periodic
opportunity to comment on proposed
rule changes.

When DTC filed its application for
registration, it objected to, or requested
exemption from, certain Standards: the
standard of care; the limitation on the
use of clearing fund assets; and the
internal accounting control report
requirement. After consultation with the
Division, however, DTC withdrew its
objection to application of the Standards
concerning the use of the clearing fund
and converted its objection to the
internal accounting control report
requirement to a request for a limited
exemption. As discussed below, the
Commission is not impoesing a strict
liability standard of care and is granting
DTC's exemptive request from certain
aspects of the internal accounting
control report requirement. Accordingly.
because review of DTC's application. as
amended during this proceeding.
revealed substantial compliance with
the Act and the Standards, 7 the
secutities tendered to bidders ts In ¢
offers,

128 See nole 36 supra.

123 See note 48 supra. So that clearing ugencies
and fedaral regulators could obtain sufficlent
experience to assess system benefits and safety.
these systems have operated as pllot programs
since their inception. The Commission expects to
consider whether to approve these systems In the
negr fulure,

28 The election of the board of directors is
conducted under a system of cumulative voting
which ensures thal no group controlling mors than
50% of DTC stock can elect all directors.

%7 One significant variance from the
Requiremonts, however, was noted with respect 10
assuring participants doe process when disciplining
participants or imiting their access 10 DTC services.

A u result, DTC has undertaken to revise [ty roles
to establish suitable procedural protections:
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Commission is granting DTC full
registration as a clearing agency, subject
to DTC's fulfilling its undertakings.

1. Capacity To Enforce Rules and To
Discipline Participants in Accordance
With Fair Procedures

The Act requires clearing agencies to
have authority to discipline participants
for violations of clearing agency rules
and 1o select appropriate sanctions from
the list set forth in Section 17A(b)(3)(G)
of the Act.*** The Act also requires
clearing agency disciplinary procedures
to be fair. Thus, participants charged
with a violation must be afforded the
right to a fair and impartial hearing,'2? a
request for which should stay the
imposition of a proposed sanction unless
the sanction is 8 summary
suspension.'®% To assure impartiality,
the hearing panel should be composed
of directors or other persons
disinterested in the initial disciplinary
recommendation.

DTC has undertaken to amend its
rules to conform to the Act,'*! by
including in its rules the statutory list of
sanctions '*2 and by ensuring the right
to be heard by an impartial panel in
proceedings that could result in a
recommendation lo impose sanctions,
deny participation, or limit access to
services, Under the amended rules, the
right to a hearing before persons
disinterested in the initial
recommendation will be granted to all
participants regardless of the sanctions
imposed, and any sanction, except
summary suspension, will be stayed
automatically upon a participant's
request for a hearing.'23

2. Clearing Agency Standard of Care

The Standards urged clearing
agencies to embrace a strict standard of
care in safeguarding participants’ funds
and securities.! ¥ The Standards called

158 Statutory { include: “expulni
suspension, limitation of activities. functions, and
vperations, fines. censure, or any other fitting
sinction.” Section 17A(bN3ING) of the Act.

'5% See Section 17A (b){3)(H) and (b)(5) of the
Act; Standards Reloase, 45 FR at 41925, Sew
senerally Iy ra Chorivs H, Ross, Ine., Securities
Exchange Act Release No. 162 (October 1. 1979),
18 SEC Docket 557 (October 16, 1979),

179 Sowr Section 17A(b)(5)(C) of the Act.

't See letter from Bdward |, McGuire, Geners!
Lounsel. DTC, 1o the Division [August 10, 1983). File
No. 0005,

"% Sew note B4 supro,

"7 The Commission belleves that requests for
further ussurunces and imposition of mors stringent
credil terma, soch as cagh und carry, ordinarily
would not constitote "sanctions” under the Act,
Thus, & participant's request for o hearing

oncerning those clearing agency delerminations
wauld not generate an automatic: May,

'* Set Standirds release, 45 FR a1 41990

on registered clearing agencies to
undertake, by rule, to deliver all fully-
paid-for securities in their control to, or
as directed by, the participant for whom
securities are held. The Standards
further urged registered clearing
agencies to assume full responsibility to
their participants for the acts or
omissions of clearing agencies’ sub-
custodians %% and, accordingly,
required clearing agencies lo assure thal
their sub-custodians have the capability
to deliver promptly fully-paid-for
securities at the direction of participants
or the clearing agencies. Thus, under
that Standard, a registered clearing
agency would have been strictly liable
to participants for losses incident to a
failure by either the clearing agency or
any of its sub-custodians to promptly
deliver fully-paid-for securities to
participants on demand.

The Commission does not believe
sufficient justification exists at this time
to require a unique federal standard of
care for registered clearing agencies.
The temporarily registered clearing
agencies have demonstrated
competence and a high level of
responsibility in safeguarding securities
and funds, whether in vaults, in
processing areas, or in transit. As a
result, these clearing agencies have
experienced few losses. Moreover, when
losses have occurred, clearing agencies
have handled those losses in a very
responsible manner, minimizing damage
to solvent participants and avoiding
disruptions in the National System,

Although not subject to strict liability
under state law for the loss of
participants securities, the applicant
securities depositories are limited
purpose trust companies. As such, they
are each responsible under state or
federal law, or both, to protect
participants’ securities and funds. In
addition, the temporarily registered
clearing agencies all have substantial
systems of internal accounting control,
are subject to continuous internal and
external reviews respecting those
systems,'*® and maintain significant

'35 More specifically, the Standards provided that
clearing agency rules should acknowlodge liability
1o participants for failure 1o deliver participants’
securities resulting from:

(1) the negligence or misconduct of the clearing
ugency, the clearing agency's sub-custodians or
ugent. or wny of their respective agents or
employees; [il) the placement, on fully-paid-for
participant’s securities held by the clearing agency,
of any lien, claim, right, or churge of any kind in
favor of the clearing agency, the clearing agency’s
sub-custodian or agent or any person olaiming
through any one or more of them: (i) Jarceny; fiv)
myaterious disapprarance: or (v} any other cause
for which the clearing sgency has assomed
respongibility, /o

198 Soé id., at §1927-24,

safeguards, including substantial
insurance coverage, respecting loss of
funds and securities in their possession
or control.*3?

3. Use of the Participant's Fund

As noted above, DTC expressed
concern about limitations that the
Standards impose on use of the
participants' fund. Since the Standards
were published, the Commission has-
clarified that the range of permissible
uses of clearing fund assets covers all
losses and liabilities incident to
clearance and settlement activities,**#
DTC, therefore, has withdrawn its
objection to the Standards and has
represented that it will use clearing fund
assets consistent with existing general
Commission policies.!** With respect to
the use of DTC's clearing fund assets,
therefore, the Commision believes that
DTC's rules conform to the
Requirements and the Standards.

4. Internal Accounting Control Report

The Standards require a clearing
agency to “furnish annually to
participants an opinion report prepared
by its independent public accountant
based on a study and evaluation of the
clearing agency's system of internal
accounting control for the period since
the last such report.?4° As discussed in
the Standards, the report shoud be
based on a study of the system of
internal accounting control, “including a
review of the system and tests of
compliance.” The scope of the study,
moreover, “shall be sufficient to provide
reasonable assurance that any material
weakness existing during the period
[since the last report] would be
discovered. The accountant's report
[must] describe any material weakness
is discovered and any corrective action
taken or proposed to be taken." '+

137 Preventive measures include (1) sccess control
on-site, off-site, and in-transit; (i) written
procedures detailing staps involved in handling
funds and securities; {ili) maintenance of an orderly
and secure working environment: {iv) carly warning
systems and procedures responsive to fire, national
disaster, and intrusion; and (v) measures designed
1o assure {a) software integrity: (b) adequacy of
sccounting controls; and (c) data accuracy.

V38 See discussion supra at notes 89-92.

13% See discusgion supro in text st notes 84-99
regarding use of clearing fund assets.

140 Standards Reloase. 45 FR ut 41925,

V41 Standards Release, 45 FR at 41623,

A material weskness was defined: as a condition
for which the duditor belleves that the procedures
{or lack thereof) or the degree of complinnce with
them does not provide reasonable assurance that
errors of irregulurities in smounts that would
materially affect the clearing sgency . . would be
prevented or detected within a timely period by
employees in the normal course of performing their
insigned functions. /d.

Coatinued
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As envisioned by the Standards and
as further elaborated in Securities
Exchange Act Release No. 19744 (May 9,
1883),' the scope of the study and
evaluation would cover all clearing
agency activities performed for
participants, particularly trade
recording, transaction processing, and
depository activities (including those
depository activities associated with
securilies positions and related money
balances).'* Of course, where clearing
agency activities involve sub-
custodians, the study and evaluation
would encompass, to the extent
necessary, controls at those
organizations. Excluded from the scope
of the study and evaluation, however,
would be clearing agency corporate
functions, such as payroll accounting.

The Standards established the
internal accounting control report
requirement in recognition of the crucial
role of clearing agencies in the National
System. The report was intended to
promote confidence and to increase
participation in the National System
and, through an independent
professional assessment of the system-
wide safety and efficiency of clearing
agencies, to facilitate and supplement
Commission oversight and inspection of
clearing agencies, consistent with the
Commission's responsibility to foster
safe and efficient clearing agency
operations. Accordingly, the Standards
proposed the annual "for-the-period"
requirement to provide a very high
degree of assurance to participants and
to the Commission concerning the safety
of overall clearing agency operations. To
opine with respect to the system of
internal accounting control for-the-
period, the independent accountant
would be required to comply with
general standards established by the
American Institute of Certified Public
Accountants (the “AICPA") '* as

The Commission has determined that accountants
need not assess the effect of & weakness on other
cleuring agencies as originally required by the
Standards,

'+ 48 FR 21088 (May 13, 1983).

' Thus, the controls that may need to be
evaluated include, among others, general
organization of the cleoring agency. physical
security. reconciliution of participant sccounts,
internal auditing. and insurance coverage. In
addition, those specific services and operations that
may need to be reviewed include: (1) Electronic
date processing und commutications systems (£.G.,
participant terminul and institutional delivery
systems]; (2] trade und securities processing
systems (data input and output, deposits,
withdruwals, book-entry transuctions. wod
dividends). and (3) all reloted money balances. This
list, however, in intended to be illuatrative. not
comprehensive

144 See, ep. AICPA. Statement on Auditing
Standards (“SAS") No. 30. Reporting in Internal
Accounting Controls

supplemented by the Standards
Release. '

As noted above, DTC reguested
reconsideration of the internal
accounting control report requirement.
In particular, as DTC suggested,
engaging an independent public
accountant to prepare a report on the
basis of a year-round study and
evaluation of the clearing agency’s
system of internal accounting control
would be unduly expensive and, in
DTC's opinion, a three-month study and
evaluation should be sufficient to meet
the statatory requirements,

In response to the Commission’s
concerns underlying the annual “for-the-
period” requirement,**% however, DTC
agreed that, if permitted to limit the
accountant’s study and evaluation to a
three-month period each year,*** DTC's
internal audit department would
undertake a review of DTC's system of
internal accounting control throughout
the year in a manner contemplated by
the Standards and would report
promptly to DTC's audit committee any
material weaknesses found to exist. In
addition, DTC agreed that DTC's outside
accountants would review the internal
audit department’s audit plan, audit
programs, staffing and work product and
would report the results of their review
to the DTC audit committee to assist
that committee in ensuring that material
weaknesses are prevented or detected
timely by employees in the normal
course of performing their assigned
functions.

The Commission believes that the
approach suggested by DTC, modified to
provide for competent and continuous
internal audit department review and
testing of the system of internal
accounting control, represents an
appropriate alternative to the "annual
period" requirement. Further, in

** For exnmpie, the Standards Rel defines the
term “Matorinl weakness” for use in assessing the
clearing agency's system of internal accounting
control, See Standards Release, 45 FR at 41928,

14% Generally, those concerns related to insuring
thut material weaknesses thit mighty occur
betwoen discontinuous review periods should not
be left uncorrected for a significunt period of time.
Because clearing agency supervisory personnel may
fail to perform certuin tasks important to an
effective system of internal accounting control and
becuuse clearing agency management may thange
specific procedures or sdd new services in ways
that adversely affoct existing internal accounting
controls, the Commission belieyes that continnous
professional review and testing of the clearing
agency’s system of internal accounting control is
crucial to maintaining conlidence in the Nationa)
System. <

147 DTC ugreed that the scope of this three month
study and svaluation would include all aspects of
the system of internal accounting control aver all
activities performed for. or on behalf of, participants
and would extend to controlsrelated to money
settlement. See nole 143 supro.

recognition of the significant level of
refinement achieved by DTC in its
internal audit functions, the Commission
is approving DTC's request to implement
its proposed alternative, consistent with
its representalions to the staff and the
general principles outlined below.
Moreover, the Division will provide
interpretive assistance to other clearing
agencies that may wish to satisfy the
requirements by electing this
alternative,'4#

In making this determination
respecting DTC and in considering other
interpretive requests, the Commission
notes the following general policy
considerations. Clearing agencies play a
crucial role in the processing of
securities transactions, and clearing
agency participants and their customers
depend on safe and efficient clearing
agency operations. Accordingly, to
insure that material weaknesses are
prevented or detected timely by
employees in the normal course of
performing their assigned functions, the
Commission believes that DTC and
other clearing agencies electing this
alternative must establish and maintain
the highest professional quality internal
audit departments that (i) are
adequately staffed with qualified
personnel that possess the requisite
technical expertise and maintain
objectivity in the performance of their
duties; and (ii) have appropriate audit
plans, programs and procedures
designed to meet the objectives of the
Standards. Indeed, to be able to elect
this alternative, the Commission
believes clearing agencies must obtain
agreement from their outside
accountants to perform certain reviews
and to report to the clearing agency's
board of directors respecting the
staffing, objectives, and performance of

. the clearing agency’s internal audit

department.'*? Moreover, if the electing

14* Cleariyg agencies that wish 1o elact this
alternative should address their written request for
interpretive assistance 1o the Division of Market
Regulation.

4% More specifically, the accountants should
include in their three-month intensive study of the
electing clearing agency's system of internal
accounting control, & review of the internal sudn
departmant’s ability to identify material
weaknesses throughout the year. This review should
Include: internal audit department objectives:
internal audit department staifing tlevels. >
supervision, and technical oxpertise): internal andit
department programs and procedures: testing of
internal audit department work during the three-
month period: and review of internal audit
department documentation of reviews and tests
periormed throughout the your.

The sccountant’s report to the audit committee of
board of directors should be made in such a manner
s 1o inform the board fully of any deficiencies
respecting the internal audit department dhcoven:‘

Contine
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clearing agency's internal audit
department routinely has not performed
extensive reviews and testing of the
clearing agency's system of internal
accounting control, the clearing agency's
independent public accountant or other
independent accountants acting in a
special capacity should be engaged to
review, or otherwise assist in preparing,
the internal audit department's
procedures and programs for reviewing,
in a manner consistent with the
Standards, the clearing agency's system
of internal accounting control,

Based upon its review of DTC's Form
CA-1, as amended (or to be amended)
during this proceeding, the Commission
has determined that DTC's by-laws and
rules substantially conform to the
Requirements and the Standards.
Accordingly, the Commission is granting
DTC full registration as a clearing
agency under the Act, subject lo the
conditions and undertakings noted
herein,

G. 0CC

As indicated previously, OCC is
unique among clearing agencies because
it issues a variety of standardized
options and, in connection with its role
as issuer, performs specialized clearing
services. Since the enactment of the 1975
Amendments, OCC has filed, and the
Commission has approved, numerous
proposed rule changes affecting certain
of OCC’s central systems and
services.)*® Many of OCC's other rules

during the course of the review. Although thist
ruport may be in the form of a letter 10 munsgement
and need not be distributed to perticipants as o part
of the report on internal atcounting control, tha
rport (or the minutes of any sudit committee
meehing to receive un oral report, slong with any
exhibitn) abould be maintained by the clear

sgency and be available for examination M':L
Commission‘s s1aff end the clearing agency's
appropriate rogalatory ngency, See Standards
Holuase, 45 FR at 416926,

""" See. eg. Securitios Exchange Act Release No
19139 (October 14. 1082), 47 FR 48040 [October 21,
1582} {requiring increased minimum clearing fund
contributions for participants clearing and settling
non-equily options ) Securities Exchange Act
Reloase No. 1900 (uly 21, 1983), 48 FR 34554 (July
6. 1863) {revising methods for calculating
participants” confributions to clearing funds);
Socurities Exchange Act Release No, 17437 (January
51961 46 FR 5112 (January 19, 1981) (permitting
the offset of cortain exercised options against the
value of certaln ansigned short positions in
calculating participants’ margin requirements):
Socurities Exchange Act Roleane No. 18994 {August
%0, 1982}, 47 FR 37731 {August 29, 1962) (enabling
perticipants 1o satisfy OCE margin obligations by
depositing with OCC enrtain common socks):
Seturities Exchange Act Releasa No. 18544 (June 25,
1962}, 47 FR 24044 (July 2. 1962} (simplifying and
sutomating OCC'S procedures regarding
porticipants pledged escrow receipls 1o cover
terinin options positiona ) Securitios Exchange Act
Ralease No. 19600 [April 13, 1963), 48 FR 16798
[April 19, 1983) (expanding OCC's simptified and
“utomaled escrow receipt procedurss to nan-equity
Ophons: Securities Bxchange Act Release No. 190568

.

and procedures were recently the
subject of close scrutiny when the
Commission reviewed and approved
OCC's proposals for the issuance,
clearance, and settlement of a variety of
new options products.*®! This intensive
review of OCC's rules and procedures,
in combination with the review of
OCC’s Form CA-1,'52 has led the
Commission to conclude that, excep! for
two exempt areas discussed below
OCC's rules and procedures meet all of
the Requirements and the Standards.
Accordingly, the Commission believes
that OCC’s application for full
registration should be approved and its
requests for limited exemptions should
be granted.!s

{July 19, 1983), 48 FR 33058 (July 25, 1883) lallowing
participants to pledge certain options positions an
liutoral for bank | ) Securitios Exchange Act

Releass No. 17810 (May 19, 1961), 46 FR 28546 (May
27, 1681} [permitting OCC to deny an application for
participation if a person associated with the

ppli is subject to & statutory disqualification):
Securities Exchange Act Release No, 18771 (May 28,
1962), 47 FR 24677 (June 7, 1962) {revising OCC's
disciplinary rules). In addition, OCC has propased,
and the Commission has approved, cortain technical
amendments 1o OCC's rules nd procedures o
conform them to the Standards. See Securities
Exchange Act Release No. 18700 (May 12, 1863), 48
FR 22668 (May 19, 1083).

'8 Seer, 2.8, Secarities Exchange Act Release No.
18015 {August 6, 1961). 46 FR 40849 (August 12. 1981)
foptions on Gover National Morigege
Association debt securitios (“GNMAs")); Securities
Exchange Act Rolosse No. 19125 (October 14, 1682),
47 FR 465034 (October 21, 1962) (reauthorization of
OCC’s GNMA program}; Securities Exchange Act
Release No. 19127 (October 14, 1062), 47 FR 40841
(October 21, 1982) (options on securities wsued by
the U8, Treasury ) Securities Exchango Act Release
No. 19274 (November 24, 1982), 47 FR 54393
(December 2, 1882) (options on foreign currencies):
Securities Exchange Act Relodse No. 18333
{Decomber 14, 1982), 47 FR 57377 (December 23,
1982) (options on certificates of deposit); Securities
Exchange Act Release No. 10486 (Pebruary 4, 1983),
48 FR 0219 [February 10, 1963) foptions an stock
indices).

8% Soe Section Il supra,

12 The C fon intends 1o 0
monilor carefully OCC's program of accepting
letters of credit from participants to secure their
0OCC margin obligations. See generolly OCC Rules
al Chapter VI On April 8, 1983, OCC held $1.87
billion in such letters of credit, representing 83% of
all margin (including excess mangin) held by OCC
on that date,

In the past two yeurs, the Camminsion has
reviewed and approved aspects of OCC's Jetters of
credit program [see, e.g., Securitios Exchange Act
Release No. 19422 (Jaouary 12, 1963}, 48 FR 2481
January 19, 1883} and Securities Exchange Act
Releano No. 19954 (July 16, 1983). 48 FR 33575 (July
22.1533)) and has conducted an on-site inspection
of OCC's letter of cradit program. Based upon ita
reviews of these praposals and its inspection. the
Commission bilieves that OCC administers its letter
of credii program responsibly, requiring reasonable
safeguards und inauring. among other things, wide
diversity in its portfolio of bank letters of credit.
These safeguards and OCC's administration of the
prograni reduce greatly OCC's dependence upon
any onet issuing bank. Nonetheless, becsuse OCC
has no formal standards specifying the degree of
portfolio diversity among domestic bank issuers of
letters of credit, the Commigmion infends 1o monitor

In connection with OCC's application
for full registration, OCC requested an
exemption from the following portion of
Section 17A(b)(3) of the Act:

.« « the rules of the clearing sgency [must)
provide that any (i) registered broker or
dealer, (ii) other registered clearing agency,
(i) registered investment company, (iv)
bank, {v) insurance company, or (vi) other
person or class or persons as the
Commission, by rule, may from time to time
designate as appropriate to the development
of a national system for the prompt and
accurate clearance and settlement of
securities transactions may become o
participant in such clesring agency.

Currently, OCC’s rules provide that
only registered broker-dealers are
eligible for membership in OCC.** OCC
has requested that "it be exempted from
amending its rule 1o provide for
participation by entities other than
registered broker-dealers, unless and
until such an entity expresses a bona
fide interest in becoming an OCC
participant.” *** In explaining the basis
for its request, OCC argued that “such
an exemption would be consistent with
the purpose of Section 17A of the Act
and the public interest” because,
generally speaking, OCC believes that
entities other than broker-dealers have
little to gain through participation in
OCC, and their participation would not
result in significant benefits to the
public.** Nonetheless, OCC has
undertaken, as part of its registration.
promptly to develop adequate and
reasonable admission and participation
standards to enable participation by any
class of non-broker-dealer entities that
expresses an interes! in membership.

In advance of any such expression of
interest, however, OCC believes that
attempting to create financial and
operational standards for non-
participating institutions would require
OCC to anticipate the possible forms of
participation certain institutions, such
as banks, may take and to develop
standards in the abstract—a process

OCC's letter of credit program to insure that OCC
maintains its current high safety standardy und ita
current portfolio diversity policy,

™ OCC By-Laws, Art. | § 1[i) and AtV §1,

" See letter datod December 12, 1689, 10 the
Commission stalf, from Wayne P. Luthringshausen,
Chuirman and President of OCC, at 2.

" 1. OCC noted In its letter that “no clearing
agency, investmen! company, bank or tnsurance
company has ever sought to become an OCC
participant.” More recently, however, OCC wdvised
the Commission stall that one cammercial bank
discussed with OCC the posaibility of becoming an
OCC participant. In response 1o thia inquiry, OCC
prepared proposed rules and bank admission
standardes that weee substantially similar to its
broker-dealer standards. When the bank dropped
Its inquiry, OCC decided not 1o file i1s proposal with
the Commission for the time being,
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which OCC believes would be costly
and speculative.’s

The Commission believes it
appropriate to grant OCC a limited
exemption from Section 17A(b)(3)(B) to
enable OCC to limit participation to
registered broker-dealers, provided that
OCC promptly responds to any
statutorily eligible participants that
express clear interest in OCC
membership by developing suitable
participation standards and
arrangements.™ The Commission
believes it would be burdensome and
inappropriate to require OCC to
establish speculative operational and
financial participation standards for
hypothetical classes of participants. The
Commission agrees with OCC that the
formulation of financial and operational
standards for any class of participants
requires costly analysis and refinement
that seem premature absent genuine
evidence of interest,

OCC also requested a partial
exemption from the provision of the
Standards that requires clearing
agencies to provide its members and
other registered clearing agencies with
copies of the text or a description of
proposed rule changes and a statement
of their likely purpose and effect.™
Specifically, OCC requested that this
Standard be modified so that OCC need
not provide the text and purpose of all
proposed rule changes to other
registered clearing agencies. In support
of its request, OCC argued, primarily,
that notice to other clearing agencies
independent of Federal Register notice
is duplicative and, secondarily, that
most OCC proposed rule changes are
irrelevant to the clearance and
seltiement business of other clearing
agencies.'®

" In addition, OCC stated that its exemption
request is supported by the legislative objectives
underlying Section 17A, that is, to fucilitate the
development of more efficient procedures for the
clearance and seftlement of securities tranvactiony
and to reduce the physical movement of certificates
In connection with street-side settiement. Beyond
that, OCC argued. Congress recognized that
eliminating physical certificate movement was not
possible without institational participation in the

tional dep y 8y and. thegefore. that the
“uccess requiremonts” of Section 17A[bRI)B) of the
Act wore simed at Ring diverse inat !
participation in depositories.

* As noted abave, OCC recently took such sction
pramptly and responsibly when @ non-broker-deslor
showed serious interest in becoming un OCC
participant.

' Sew letters dated December 12, 1980 and April
23, 1963, from Marc L. Berman, Executive Vice
President und General Counsel, OCC, to the
Commission stafl. See also discussion at note 61
supra.

' Ser, e.g. letter dated December 12 10880, from
Mairc L. Berman, Executive Vice President and
General Counsel. OCC, to the Commission staff
(File No. SR-OCC-#0-8).

The Commission believes it
appropriate to grant OCC a limited
exemption on the theory that OCC, as
the issuer of standardization options,
does not provide its participants with
services that compete with the other
clearing agencies.

Indeed, few of OCC's proposed rule
changes affect the linkages or regulatory
relationships that OCC has with those
other clearing agencies, and any
proposed rule change that is of general
interest to other clearing agencies will
continue 1o be noticed for their
information in the Federal Register.
Therefore, the Commission believes
that, with the exception noted below,
OCC need not send copies of its
proposed rule changes to the other
registered clearing agencies. In the case
of any OCC proposed rule change that
would affect the operations of other
registered clearing corporations or
depositories, however, the Commission
expects OCC to send copies of the text
and a statement of purpose and effect of
the proposed rule change to all
registered clearing agencies on or about
the time the rule change is filed with the
Commission. Timely distribution should
enable all clearing agencies that may be
affected by such an OCC proposal to
review the proposal and to provide OCC
or the Commission with timely
commentls.

Based on the Commission’s review of
OCC's Form CA-1, as amended, the
Commission believes that OCC satisfies
the Requirements and the Standards and
should be granted full registration as a
clearing agency, subject to the
conditions noted herein. In addition, the
Commission hereby grants a conditional
exemption from Section 17A(b)(3)(B) of
the Act and a limited exemption from
the Standard that requires registered
clearing agencies to distribute copies of
proposed rule changes to other
registered agencies.

V. Conclusion

Based on the foregoing. the
Commission believes that the nine
clearing agencies that are the subject of
this ORder should be granted full
registration, subject to the limitations,
undertakings, exemptions, and other
qualifications outlined or referenced
above.

It is therefore ordered, pursuant to
Sections 17(a)(2) and 19(a) of the Act
and Rule 17Ab2-1(c)(2) thereunder,
that DTC, SCCP, MSTC, OCC, MCC,
PSDTC, PCC, NSCC, and Philadep, be,
and they hereby are, granted full
registration as clearing agencies.

By the Commission.
George A. Fitzsimmons,
Secretary.
[FR Doc. §3- 20045 Filed 8-20-8% k45 am|
BILLING CODE 8010-01-M

SMALL BUSINESS ADMINISTRATION

Texas; Region VI Advisory Counclil;
Public Meeting

The Small Business Administration—
Region VI—Advisory Council. located in
the geographical area of Houston,
Texas, will hold a public meeting from
9:30 a.m. until 1:30 p.m., Tuesday,
November 1, 1983, at the Ramada Inn,
Room 1, located at 8855 Southwest
Freeway, Houston, Texas 77057. This
meeting will be conducted to discuss
such business as may be presented by
members of the District Council, the
staff of the U.S. Small Business
Administration, and others attending,
For further information, write or call
Donald D. Grose, District Director, U.S.
Small Business Administration, 2525
Murworth, Suite 112, Houston, Texas
77054, (713) 6604409,

Jean M. Nowak,

Director, Office of Advisory Councils.
September 27, 1963,

1FR Doc. 83-20050 Filed 9-20-82. 845 am|
BILLING CODE 8025-01-M

—_—

DEPARTMENT OF TRANSPORTATION
Maritime Administration
[Docket No. S-744]

Equity Carrlers |, Inc., et al;
Application for Permission for
Atfillated Companies to Operate Two
Tanker Vessels in Domestic
Intercoastal and Coastwise Trade

Equity Carriers [, Inc., charters and
operates the dry bulk cargo vessel
PRIDE OF TEXAS; Asco-Falcon [l
Shipping Company owns and operates
the dry bulk cargo vessel STAR OF
TEXAS; and Equity Carriers 1, Jnc.,
charters and operates the dry bulk
carrier vessel SPIRIT OF TEXAS, These
three vessels are engaged in service in
the foreign trades and are covered by
Applicants' ODS Contract MA/MSB~
439, as amended, and are presently
operating in the U.S. preference grain
trades pursuant to section 614 of the
Merchant Marine Act, 1836, as amended
[Act), under which the ODS contract has
been suspended, and no operating
subsidy is now being awarded or paid
with respect to such vessels.




