
Fédéral Rbgister / cVo'i. 48, N 6 .f \&2 / M ondaÿ, October 3, 1983 / N otices 4&165(responses to such motions shall be filed so that they are received by the Board by the close of business on Friday, September 30,1983).4. The future course of discovery in this proceeding and the resolution of future discovery disputes.
The A to m ic S a fe ty  and Licen sing Board. 

Jam es A . Laurenson,
Chairman, Administrative Law Judge.
[FR Doc. 83-26903 Filed 9-30-83; 8:45 amj 

BILUNG CODE 759Ô-01-M

Regulatory Guide; Issuance, 
AvailabilityThe Nuclear Regulatory Commission has issued revisions to two guides in its Regulatory Guide Series. This series has been developed to describe and make available to the public methods acceptable to the NRC staff of implementing specific parts of the Commission’s regulations and, in some cases, to delineate techniques used by the staff in evaluating specific problems or postulated accidents and to provide guidance to applicants concerning certain of the information needed by the staff in its review of applications for permits and licenses.Regulatory Guide 1.84, Revision 21, “Design and Fabrication Code Case Acceptability, ASME Section III,Division 1,” and Regulatory Guide 1.85, Revision 21, “Materials Code Case Acceptability, ASM E Section III,Division 1,” list those code cases that are generally acceptable to the NRC staff for implementation in the licensing of light-water-cooled nuclear power plants. These two guides are periodically revised to update the listings of acceptable code cases and to include the results of public comment and additional staff review.Comments and suggestions in connection with (1) items for inclusion in guides currently being developed or (2) improvements in all published guides are encouraged at any time. Comments should be sent to the Secretary of the Commission, U.S. Nuclear Regulatory Commission, Washington, D.C. 20555, Attention: Docketing and Service Branch.Regulatory guides are available for inspection at the Commission’s Public Document Room, 1717 H Street NW., Washington, D.C. Copies of active guides may be purchased at the current Government Printing Office price, a subscription service for future guides in specific divisions is available through the Government Printing Office. Information on the subscription service and current prices may be obtained by writing to the U.S. Nuclear Regulatory

Commission, Washington, D. C. 20555, Attention: Publication Sal$s Manager. 
(5 U.S.C. 552(a))

Dated at Silver Spring, Maryland this 26th 
day of September 1983.

For the N u clear Regulatory Com m ission. 
Robert B . M in ogu e,

Office of Nuclear Regulatory Research.
[FR Doc. 83-26904 Filed 0-30-83; 8:45 amj 

BILLING CODE 7590-01-M

OFFICE OF THE U.S. TRADE 
REPRESENTATIVE

Caribbean Basin Economic Recovery 
Act; Opportunity To File Comments on 
Designation of Beneficiary Countries

Introduction: On August 5,1983, the President signed into law the Caribbean Basin Economic Recovery Act to promote the economic development of 27 countries and territories in Central America, the Caribbean and Northern South America. The Act provides duty­free treatment for imports and tax incentives intended to promote the expansion of trade and investment in the Caribbean Basin. The Act provides the President with the authority to proclaim duty-free treatment for eligible articles and to designate countries eligible to receive such benefits. The President is currently in the process of deciding which Caribbean Basin nations meet the statutory designation criteria and on or about November, 1983, will notify Congress of the initial list of countries he intends to designate as beneficiaries under the Act. Interested members of the public are invited to submit comments regarding issues which might enter into the President’s decision on designation.Legal Authority for Designation of Beneficiary CountriesSection 211 of the Caribbean Basin Economic Recovery Act provides the authority for the President to grant duty­free treatment to eligible articles from designated Caribbean Basin countries for the purpose of establishing a one­way free trade arrangement. Pursuant to section 211 the President has the authority to implement duty-free treatment for eligible articles by proclamation. The authority became effective as of August 5,1983, the date of enactment, and terminates on • September 12,1995.Section 212 of the Act establishes the procedures to be followed in designating countries eligible to receive duty-free treatment. Section 212 defines beneficiary countries as those designated by Presidential proclamation. Subsection (b) of section

212 list those countries and territories which are eligible for designation. Prior to designation, the President must notify Congress of his intention to designate and give the basis for his decision. The statute imposes no time limits on desigantion or Congressional notification of intent to designate. However, once a country has been designated, the President must notify Congress at least sixty days prior to terminating the designation of such country.The statute limits the President’s authority in terms of the kinds of articles which would be eligible to receive duty­free treatment and sets forth the criteria that must be satisfied before a country may be designated as a beneficiary country. Under section 213, unless specifically excluded, all products will be eligible for duty-free treatment subject to the rules-of-origin requirements, conditions on sugar imports and import safeguard provisions. The two basic eligibility requirements are that the articles must be the growth, product or manufacture of a beneficiary country and must meet the rules-of-origin test. The rules-of- origin require that the sum of cost of materials produced in the beneficiary country plus the direct cost of processing operations performed in the beneficiary country must equal or exceed 35 percent of the appraised value of the article. Part of this requirement can be met through incorporations of- U.S.-origin products (up to 15 percent of the required value). The products specifically excluded from duty-free treatment include: (1) Textile and apparel products covered by the Multifiber Arrangement; (2) all footwear, handbags, luggage, flat goods, work gloves and leather wearing apparel not designated as GSP eligible as of the date of enactment of the Act; (3) tuna, whether prepared or preserved in any manner; and (4) petroleum and petroleum products.Section 212 establishes the parameters of the President’s authority regarding country designation. First, the country must be on the following list of countries and territories provided in subsection (b) of section 212:
A n g u i lla
A n t i g u a  a n d  B a r b u d a
T h e  B a h a m a s
B a r b a d o s
B e liz e
C o s t a  R ic a
T r in id a d  a n d  T o b a g o
D o m in ic a
D o m in ic a n  R e p u b lic  
Ja m a i c a  
N ic a r a g u a  
P a n a m a  
S a i n t  L u c ia  
S a i n t  V in c e n t  a n d  th e  

G r e n a d i n e s

S u r in a m e  
C a y m a n  Is la n d s  
M o n t s e r r a t  
E l  S a l v a d o r  
G r e n a d a  
G u a t a m a l a  
G u y a n a  
H a it i
N e t h e r la n d s  A n t i l l e s  
S a i n t  C h r i s t o p e r - N e v is  
T u r k s  a n d  C a i c o s  

Is la n d s
B r itis h  V ir g in  Is la n d s  
H o n d u r a s



45166 Federal Register / V ol. 48i No. 192 / M onday, O ctober 3, 1983 / NoticesIn addition to being on the list of countries pro vied in; section; 212, there are mandatory, designation criteria which a- country must meet. Subsection (b) ofi section 212 provides that a country must::(1) Not be a; communisl country;,(2) Not have nationalized or expropriated IES; property unless the President' determines and notifies Congress that the country is providing for payment of prompt, adequate and effective compensation or is entering into negotiations to provide such compensation;(3) Act in good faith in recognizing as binding, or in enforcing, arbitral awards in favor of U.S. citizens;(4) : Not be granting reverse preferences which have an adverse effect on U.S. commerce unless the President has received assurances that such preferential treatment will be reduced'or eliminated;(5) Not engage in the rebroadcast of U.S. copyrighted material through a government-owned entity without the express consent of the copyright holder;(6) Cooperate with U.S. efforts to interdict unlawful narcotics trafficking; and’(7) Have signed a treaty, convention, protocol, or other international agreement providing.for the extradition; of U.S. citizens.The criteria related'to communist status, compensation or expropriation, compliance with arbitral awards, and rebroadcast may be waived if the: President determines and reports to Congress that it is in the national economic or security interests of the U.S. to do SO ;The third.step in the designation process is that the President must,, pursuant to subsection (c) of section 212, take into account ten factors:(!) An expression by such country of its desire to be so designated;(2) The economic conditions in such country, the living standards of its inhabitants and any other economic factors which he deems appropriate;(3) ,The extent to which: such country has assured the United States it will provide equitable and reasonable access to the markets and.basic commodity resources of s u g Iv  country;(4) The degree to1 which Such country follows the accepted rules of international trade provided for under the General Agreement on Tariffs and Trade, as well as applicable trade agreements approved under section 2(a) of the Trade Agreements Act of 1979;(5) The degree to which such country uses export subsidies or imposes export performance requirements or local

content requirements which distort international trade;(6) The degree to which the trade policies: of such country aa they relate to other beneficiary countries are contributing to the revitalization of the region;(7) The degree to which: such country is undertaking selfhèlp measures to promote its own economic.development;(8) The degree to which workers in such country are afforded reasonable workplaceconditions andienjoy the right to organize and bargain collectively;(9) The extent to which such country prohibits its nationals from engaging in the broadcast of copyrighted material, including,films or television material, belonging to; United States copyright owners without their express consent; and(9) The extent to which, such country, is prepared* to cooperate with the United States in the administration of the provisions of this title.These criteria are discretionary and are intended to be applied in a manner which.promotes the purposes of the Act. Therefore, a country’s failure to satisfy one or more, of the conditions; would not preclude* the President from designating such.country, as’a, beneficiary country under the Act;
Time Period for Submission of 
CommentsComments must be received within two weeks of the date of this notice and should be addressed to; Mr. Jon Rosenbaum,, Assistant USTRfor the Americas, Office of the U.S. Trade Representative, Room 305, 60017th Street, NW., Washington, D.C. 20506.For further information contact Christine Bliss* Office of the General Counsel (202) 395-6800.Frederick L. Montgomery,
Chairman, Trade Policy Staff, Committee.
(PR D6c. 83-26914 Filed 9^30-83;8:45 am]

BILLING CODE 3190-01-M

SECURITIES AND EXCHANGE 
COMMISSION

[File No. 1-6271]

Application To Withdraw From Listing 
and Registration

September 27,1983.The above named issuer has filed an application.with the Securities and Exchange Commission pursuant to Section 12(d) of the Securities Exchange Act of 1934 ("Act”) and Rule 12d2-2(d) promulgated thereunder, to withdraw the specified security from liisting and

registration on the American Stock Exchange, Inc. (“Amex”).The reasons alleged in the application for. withdrawing this security from listing and registration include the following:1. The common stock of Avemco Corporation (“Company”) is listed and registered on the Amex. Pursuant to a Registration Statement on Form 8-A which became effective on September 14,1983, the Company is also listed and registered on the New York Stock Exchange (“NYSE”). The Company has determined that the direct and indirect costs and expenses do not justify maintaining the dual listing of the common stock on the Amex and the NYSE.2. This application relates solely to withdrawal of the common stock from listing and registration on the Amex and shall have no effect upon the continued listing of such stock on the NYSE. The Amex has posed no objection to this matter.Any interest person may, on or before October 19,1983, submit by letter to the Secretary of the Securities and Exchange Commission, Washington,D.C. 20549, facts bearing upon whether the application has been made in accordance with the rules of the Exchange and what terms, if any, should be imposed by the Commission for the protection of investors. The Commission, based on the information submitted to it, will issue an order granting the application after the date mentioned above, unless the Commission determines to order a hearing on the matter.
For the Commission, by the Division of 

Market Regulation, pursuant to delegated 
authority.George A . Fitzsimmons,
Secretary.
[FRiDoc. 83-26943 Filed 9-30-83; 8:45 am]

BILUNG CODE 8010-01-M

[Release No. 19986; File No. SR-CBO E-83- 
23]

Self-Regulatory Organizations; Filing 
and Immediate Effectiveness of 
Proposed Rule Change by the Chicago 
Board Options Exchange, Inc.

July 20,1983.Pursuant to Section 19(b)(1) of the Securities Exchange Act of 1934 (the “Act” ), 15 U:S;C. 78s(b)(i), notice is hereby given that on July 5,1983, the Chicago Board Options Exchange, Incorporated (“CBOE”) filed with the Securities and Exchange Commission the proposed rule change as described



Federal Register / V ol. 48, No. 192 / M onday, October 3, 1983 / Notices 45167herein. The Commission is publishing this notice to solicit comments on the proposed rule change from interested persons.The proposal is to establish a schedule of fees varying from $.80 to $6.00 per contract, increasing with the price and decreasing with the size of the order, to be charged members for orders in Standard & Poor’s 500 options that are executed through the Order Book Official (“OBO”). CBOE states that its fees are designed to defray the costs of providing OBO services. CBOE also states that they are doubling the amounts charged on equity and Standard & Poor’s 100 options in order of reflect the larger contract size and corresponding liability for OBO errors.As statutory basis for the proposed rule change CBOE relies upon Section 6(b)(4) of the Act relating to equitable allocation of reasonable charges among exchange members.The foregoing change has become effective, pursuant to Section 19(b)(3)(A) . of the Act and subparagraph (e) of Rule 19b-4 under the Act. At any time with 60 days of the filing of such proposed rule change, the Commission may summarily abrogate such rule change if it appears to the Commission that such action is necessary or appropriate in the public interest, for the protection of investors, or otherwise in furtherance of the purposes of the Act.Interested persons are invited to submit written data, views and arguments concerning the submission within 21 days after the date of publication in the Federal Register. Persons desiring to make written comment should file six copies thereof with the Secretary of the Commission, Securities and Exchange Commission,450 Fifth Street, NW., Washington, DC 20549. Reference should be made to File No. SR-CBOE-83-23.Copies of the submission, all subsequent amendments, all written statements with respect to the proposed rule change which are filed with the Commission, and all written communications relating to the proposed rule change between the Commission and any person, other than those which may be withheld from the public in accordance with the provisions of 5 U.S.C 552, will be available for inspection and copying at the Commission’s Public Reference Room. Copies of the filing and of any subsequent amendments also will be available for inspection and copying at the principal office of the above- mentioned self-regulatory organization.

For the Commission, by its Secretary, 
pursuanUo delegated authority.
G eo rg e A . Fitzsim m ons,
Secretary.
|FR Doc. 83-26944 Filed 9-30-83; 8:45 am]

BILLING CODE 8010-01-M

[Release No. 20222; File Nos. 600-5 and 
600-19]

Registration as Clearing Agencies of 
Boston Stock Exchange Clearing 
Corp., and New England Securities 
Depository Trust Co.

September 23,1983.In accordance with Sections 17A(a)(2) and 19(a) of the Securities Exchange Act of 1934,15 U.S.C. 78q-l and s (the “Act”) and Rule 17Ab2-l(c)(l) (17 CFR 240.17Ab2-l(c)(l)) thereunder, the Commission granted registration as a clearing agency to the Boston Stock r. Exchange Clearing Corporation (“BSECC”) on December 1,1975, and to the New England Securities Depository Trust Company (“NESDTC”) on September 24,1976, for a period of eighteen months or such longer time as the Commission may provide by order. Pursuant to Rule 17Ab2-l(c)(l), these clearing agencies, among others, were exempted temporarily from satisfying a number of requirements as to which the Commission is directed to make determinations by Section 17A(b)(3)(A)- (I) of the Act (the “Requirements”). Subsequently, the Commission, by order, extended these clearing agencies’ existing temporary registrations on a number of occasions, with the most recent extension to expire on September 30,1983.1In connection with-both temporary registrations, the Commission instituted proceedings to determine whether to grant or deny registration to both clearing agencies.2 Since those proceedings were instituted, both clearing agencies have periodically consented to extensions of time within which the Commission is required to conclude its registration proceedings. Recently, both clearing agencies consented to an additional twelve month extension of time for concluding the proceedings. Accordingly, this order extends until September 30,1984, the existing registrations of the clearing agencies to enable them to remain registered during that extended period.During the last two years, BSECC has altered significantly its operations and
1 S e c u r it ie s  E x c h a n g e  A c t  R e l e a s e  N o .  18584 

( M a r c h  22,1982), 47 F R  13266 ( M a r c h  29.1982).

* P r o c e e d in g s  w e r e  in s t itu te d  b y  th e  C o m m is s i o n  
o n  S e p t e m b e r  1.1976. r e g a r d in g  B S E C C  a n d  o n  Ju n e  
23.1977. r e g a r d in g  N E S D T C

procedures and currently is revising its rules, by-laws, and procedures to reflect these changes. BSECC has requested an extension of temporary registration to afford it time to complete and submit proposed rule changes to the Commission, pursuant to Rule 19b^l (17 CFR 240.19b-4). In turn, NESDTC has indicated that it has ceased doing any business as a clearing agency and has requested that its registration be cancelled pursuant to Section 19(a)(3) of the Act. At this time, however, the Commission has not determined whether to grant deregistration to NESDTC. Instead, at the Commission staff s request, NESDTC has agreed to an extension of its temporary registration to afford the Commission time to review the nature and extent of residual activities and obligations, if any, and to determine whether additional steps or undertakings must be made by NESDTC or the Boston Stock Exchange, Inc., before granting deregistration.It is, therefore, ordered that BSECC’s and NESDTC’s temporary registrations be, and they hereby are, extended until September 30,1984.
By the Commission.George A. Fitzsimmons,

Secretary.
[FR Doc. 83-26942 Filed 9-30-83; 8:45 am)

BILUNG CODE 8010-01-M

[Release No. 20221; File No. 600-1, et al.] 

Depository Trust Co., et al.; Order 

September 23,1983.• In the matter of the full registration as clearing agencies of: The Depository Trust Company (File No. 600-1); Stock Clearing Corporation of Philadelphia (File No. 600-4); Midwest Securities Trust Company (File No. 600-7); The Options Clearing Corporation (File No. 600-6); Midwest Clearing Corporation (File No. 600-9); Pacific Securities Depository Trust Company (File No. 600-10); Pacific Clearing Corporation (File No. 600-11); National Securities Clearing Corporation (File No. 600-15); and Philadelphia Depository Trust Company (File No. 600-19).IntroductionThis Order concerns the registration of nine clearing agencies 1 pursuant to
1 T h e  C o m m is s i o n  t o d a y  is  g r a n tin g  fu ll  

r e g is t r a tio n  to  th e  D e p o s it o r y  T r u s t  C o m p a n y  
(“ D T C " } ;  S t o c k  C l e a r i n g  C o r p o r a t io n  o f  P h ila d e lp h ia  
(“ S C C P ” ); M i d w e s t  S e c u r it ie s  T r u s t  C o m p a n y  
( " M S T C " ) ;  O p t i o n s  C l e a r i n g  C o r p o r a t io n  (“ O C C " ) :  
M i d w e s t  C l e a r i n g  C o r p o r a t io n  (“ M C C ” ); P a c i f i c  
S e c u r it ie s  D e p o s it o r y  T r u s t  C o m p a n y  (“ P S D T C " ) :

Continued



45168 Federal RegisterSection 17A of the Securities Exchange Act of 1934 (the “Act”),2 and Rule 17Ab2-l.3 The full registration of these clearing agencies constitutes an important step in the Commission’s efforts to facilitate the development of a national system for the prompt and accurate clearance and settlement of securities transactions (“National System”) under Section 17A of the Act. Granting these nine applications for clearing agency registration culminates eight years of cooperative efforts by the securities industry and the Commission to put in place central portions of the National System. Through the issuance of this Order, the Commission recognizes the significant steps that have been taken by various segments of the financial community toward achieving the goals established by Congress in Section 17A(a)(l) of the Act.The remainder of this Order is organized as follows:I. Background
A . The Paperwork C risis and Resulting  

Legislation
B. Full Registration Proceedings
C . C learin g A g e n cy  Functions and  

O rganization
II. Review Methodology
III. Sco p e o f Th is Order and Its E ffect on

Clearin g A g en cies and Com m ission  
O versight

IV . Findings: A p p licatio n  o f Statutory
Stand ards to Cleanin g A gen cies  

A . Introduction
B. M C C - M S T C

C. SCCP-Philadep
D . P C C - P S D T C
E . N S C C
F. DTC
G . O C CV. ConclusionI. Background

A . The Paperwork Crisis and Resulting 
LegislationDuring the late 1960’s, the securities industry experienced a paperwork crisis that nearly brought the industry to a standstill and directly or indirectly caused the failure of a large number of broker-dealers. This crisis resulted from sharply increased trading volumes and historic industry inattention to securities processing, as illustrated by inefficient, duplicative and extensively manual clearance and settlement systems, poor records, insufficient controls over funds and securities, and use of untrained personnel to perform processing
P a c i f i c  C l e a r i n g  C o r p o r a t io n  ( " P C C " ) ;  N a t io n a l  
S e c u r it ie s  C l e a r i n g  C o r p o r a t io n  (“ N S C C " ) :  a n d  
P h ila d e lp h ia  D e p o s it o r y  T r u s t  C o m p a n y  
( " P h ila d e p " ) .

2 Securities Exchange Act o f  1934. as amended. 15 
U .S.C. 78a et seq. (1976).

* 17 CFR 240.17Ab2-l.

/ V oi. 48f N o. 192 / M onday, October
functions.4 In the aftermath of the paperwork crisis, the securities industry, the Commission, and the Congress directed concerted attention to securities processing. Among other things, the Commission actively encouraged expanded participation in clearing corporations and securities depositories by all qualified broker- dealers and other financial intermediaries. Congress held extensive hearings to investigate the paperwork problems5 and ultimately enacted the Securities Acts Amendments of 1975 (the "1975 Amendments”).*In Section 17A(a)(l) of the act, as amended, Congress found that:
(A) The prompt and accurate clearance and 
settment of securities transactions, including 
the transfer of record ownership and the 
safeguarding of securities and funds related 
thereto, are necessary for the protection of 
investors and persons facilitating 
transactions by and acting on behalf of 
investors.
(B) Inefficient procedures for clearance and 
settlement impose unnecessary costs on 
investors and persons facilitating 
transactions by acting on behalf of investors.
(C) New data processing and 
communications techniques create the 
opportunity for more efficient, effective, and 
safe procedures for clearance and settlement.
(D) The linking of all clearance and 
settlement facilities and the development of 
uniform standards and procedures for 
clearance and settlement will reduce 
unnecessary costs and increase the 
protection of investors and persons 
facilitating transactions by and acting on 
behalf of investors.7Accordingly, in Section 17A(a)(2) of the Act, Congress directed the Commission to facilitate the development of the National System consistent with those findings. At the same time, Congress instructed the Commission to administer Section 17A with due regard for the public interest, the protection of investors, the safeguarding of securities and funds, and the maintenance of fair competition among brokers and dealers, clearing agencies, and transfer agents.
B. Full Registration ProceedingsAlthough Section 17A(b)(l) of the Act required that all clearing agencies be registered with the Commission by December 1,1975,® Congress provided

4 See. e.g., Securities and Exchange Commission, 
Study o f Unsafe and Unsound Practices o f  Brokers 
and Dealers. H.R. Doc. No. 231, 92d Cong., 1st Sess. 
13 (1971}.

5 See, e.g.. Clearance and Settlem ent o f Securities 
Transactions, Hearings on S.J3412, S . 3297. and S. 
2551 Before the Subcom. on Banking, Housing and 
Urban A ffairs. 92d Cong. 2d Sess.. 95-96 (1972).

•Pub. L. No. 94-29. 89 Stat. 97 (1975).
7 15 U.S.C. 78q-l.
8 Section 17A(b)(l) of the Act.

3, 1983 / Noticesthat the Commission could not grant registration to clearing agencies unless they exhibited certain organizational characteristics and capabilities (the “Requirements")9 or were otherwise exempted by the Commission.10 Pursuant to this authority, on November 3,1975,11 the Commission adopted Rule 17Ab2-l12 and Form C A -1 13 for the registration of clearing agencies. In accordance with Rule 17Ab2-l(c)(l),14 thirteen clearing agencies applied for registration. The Commission granted temporary registration to all thirteen clearing agencies 18 after finding that each clearing agency (1) was organized to have, and had, the capacity to safeguard securities and funds in its custody or control or for which it was responsible; 16 (2) had rules that assured the safeguarding of securities or funds that were in its custody or control or for which it was responsible; 17 and (3) had rules that did not impose any schedule of prices, or fix rates or other fees, for services rendered by participants.18 The Commission also instituted proceedings to determine whether the clearing agencies, satisfied, or should be exempted from, the Requirements and could ̂ therefore be granted full registration pursuant to Rule 17Ab2- 1(c)(2).19 Since that time, in connection with the oversight of clearing agencies, the Commission staff has reviewed the registration applications and numerous supplements and the Commission has extended the temporary registrations by order on a number of occasions, with
9 Section 17A(b)(3)(A)-(I) of the Act discussed 

infra.
10 Section 17A(b)(l) of the Act.
11 Securities Exchange Act Release No. 11787 

(November 3,1975), 40 FR 52356 (November 10, 
1975).

12 17 CFR 240.17Ab2-l.
13 17 CFR 249b.200.
14 R u le  17Ab2-l(c)(l) (17 C F R  240.17Ab2-l(c)(l)) 

a u th o r iz e s  th e  C o m m is s i o n  to  r e g is te r  a  c le a r in g  
a g e n c y  “ t e m p o r a r ily ”  (fo r  18 m o n th s  o r -s u c h  lo n g e r  
tim e  a s  th e  C o m m is s i o n  m a y  p r o v id e  b y  o rd e r), a n d  
to  e x e m p t  a  te m p o r a r ily  r e g is t e r e d  c le a r in g  a g e n c y  
fr o m  s a t is fy in g  o n e  o r m o re  o f  th e  R e q u ir e m e n ts .

15 O n  D e c e m b e r  1,1975, th e  C o m m is s i o n  g r a n te d  
te m p o r a r y  r e g is t r a tio n  to  D T C ,  B r a d fo r d  S e c u r it ie s  
P r o c e s s in g  S e r v i c e s ,  In c . ( " B S P S ” ), S C C P ,  B o s to n  
S t o c k  E x c h a n g e  C l e a r i n g  C o r p o r a t io n  (“ B S E C C " ) ,  
M S T C ,  O C C ,  M C C ,  P S D T C ,  P C C ,  a n d  T A D  
D e p o s it o r y  C o r p o r a t io n  (“ T A D ” ). T e m p o r a r y  
R e g is t r a t io n  w a s  g r a n te d  to  N e w  E n g la n d  S e c u r it ie s  
D e p o s it o r y  T r u s t  C o m p a n y  (“ N E S D T C ” ) b n  
S e p t e m b e r  24,1976; to  N S C C  o n  O c t o b e r  24,1977; 
a n d  to  P h ila d e p  o n  O c t o b e r  24,1979. T h e  
C o m m is s i o n  te r m in a te d  th e  r e g is t r a tio n s  o f  B S P S  
a n d  T A D  a t th e ir  r e q u e s t  o n  M a r c h  22,1982. 
S e c u r it ie s  E x c h a n g e  A c t  R e l e a s e  N o .  18583 ( M a r c h
22,1982), 47 F R  13262 ( M a r c h  29,1982).

16 Section 17A(b)(3)(A) of the Act.
17 Id.
18 S e c t io n  17A(b)(3)(E) o f  th e  A c t .

19 17 CFR 240.17Ab2-l(c}(2).



Federal Registerthe most recent extension to expire on September 30,1983.20As part of its efforts to provide guidance to the clearing agencies in structuring their organizations, systems, capacities, and rules to comply with the Requirements, the Commission proposed 21 and published 22 standards (the “Standards”) to be used by the Division pf Market Regulation (the “Division”) in reviewing and making recommendations whether all or any clearing agencies should be granted full registration. The Standards illustrate specific objectives that each clearing agency’s rules, procedures, or systems should achieve to be granted full registration.23In response to the Commission’s request in the Standards Release, twelve temporarily registered clearing agencies submitted amended Forms CA-1 in December 1980, along with rule proposals designed to comply with the Standards, or, in certain cases, requests for exemptive relief from certain of the Requirements or the Standards.24
C. Clearing Agency Functions and 
OrganizationSection 3(a)(23)(A) of the Act defines a clearing agency as:
any person who acts as an intermediary in 
making payments or deliveries or both in 
connection with transactions in securities or 
who provides facilities for comparison of 
data respecting the terms of settlement of 
securities transactions, to reduce the number 
of settlements o f securities transactions, or 
for the allocation o f securities settlement 
responsibilities. Such term also means any 
person, such as a securities depository, who 
(i) acts as a custodian of securities in 
connection with a system foF the central 
handling of securities whereby all securities

20 Securities Exchange Act Release No. 18584 
(March 22,1982), 47 FR 13268 (March 29,1982). The 
Commission today also is expecting the temporary 
registrations of B SECC and NESDTC until 
September 30,1984 in a separate order

21 See Securities Exchange Act Release No. 13584 
(June 1, 1977), 42 FR 30066 (June 10. .1977); Securities 
Exchange Act Release No. 14531 (March 6.1978), 43 
FR 10288 (March 10, 1983).

22 Securities Exchange Act Release No. 16900 
(June 17 1980). 45 FR 41920 (June 23,1980) 
(“Standards Release").

23 For example. Section 17A(b)(3)(A) of the Act 
provides, among other things, that a clearing agency 
must have rules to assure the safeguarding of funds 
and securities in the clearing agency's custody 
control, or for which it is responsible The 
Standards provide that a clearing agency among 
other things, must have an internal audit 
department, that reviews objectively the clearing 
agency s operations and reports its findings to the 
clearing agency Standards Release, 45 FR at 41926- 
28

24 TAD did not file a revised application for 
registration As discussed at note 15 supra, the 
registrations of TAD  and BSPS have been cancelled
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of a particular class or series of any issuer 
deposited within the system are treated as 
fungible and may be transferred, loaned, or 
pledged by bookkeeping entry without 
physical delivery of securities certificates, or 
(ii) otherwise permits or facilitates the 
settlement of securities transactions or the 
hypothecation or lending of securities 
without physical delivery of securities 
certificates.26The clearing agencies that are the subject of this Order perform a wide variety of securities processing functions, but share many of the same legal and operational characteristics. These clearing agencies perform securities processing and operational and finançai monitoring services for their participants, including banks, broker-dealers, and institutional investors. As self-regulatory organizations (“SROs”) under the Act,26 these clearing agencies have both the authority and the obligation, among other things, to deny participation to statutorily disqualified 27 or incompetent 28 applicants for membership, to discipline participants,29 and to provide participants with due process when they may be adversely affected by those decisions.30Different types of clearing agencies, however, provide differing clusters of services for their participants. Clearing corporations generally receive trade data respecting exchanges or over-the- counter (“O TC”) trades between broker-

25 Section 3(a)(23)(A) of the Act, 15 U.S.C. 
78c(a)(23)(a) broadly defines “clearing agency” and 
this definition may require entities, other than those 
that are the subject of this Order or the order 
extending temporary registration for two clearing 
agencies, discussed at note 20 supra, to apply for 
registration with the Commission. Examples of such 
entities might include securities custodians, transfer 
agent depositories, securities drafting and collection 
services, and entities providing other limited or 
specialized clearing services. By granting full 
registration to the nine named clearing agencies, the 
Commission does not intend to limit or narrow the 
Act’s definition of clearing agency or the clearing 
agency registration requirements. Section 3{a){23)(B) 
of the Act creates certain exclusions from the 
definition of clearing agency, and Section 17A(b)(l) 
of the Act grants the Commission power to exempt 
certain clearing agencies from the Act’s registration 
requirements. In this connection, several banks or 
subsidiaries of bank holding companies that 
perform various securities processing functions 
have requested that the Commission exempt them 
from the clearing agency registration requirements, 
pursuant to this subsection. The Commission is 
addressing those requests in a separate proceeding.

26 Section 3(a)(25) of the Act
27 Section 17A(b)(4)(A) of the Act
28 Section 17A(b)(4)(B) of the Act
29 Section 17A(b)(3)(G) of the Act
30 Section 17A(b){5) of the Act

3, 1983 / Notices 45109dealers, and compare,31 account for 32 and settle 33 the netted sequrities transactions. In connection with with Continuous set Settlement ("CNS”)
31 ‘‘Comparison’’ is the process by which broker- 

dealers match trades previously executed in the 
marketplace. That process culminates in the 
production, and submission to the clearing agency’s 
accounting operation, of trade data that have been 
matched by both sides to the trade. Street-side 
comparison of trade data between buying and 
selling broker-dealers should be distinguished from 
a similar matching of trade data between a broker 
and his institutional customer, commonly called the 
"confirmation and affirmation process” See note 36 
infra.

Traditional comparison of exchange trades occurs 
either: (i) pn the floor of the exchange when, 
following execution of the trade, parties to the trade 
"reconfirm” the terms of the trade and submit trade 
data manually, or on an automated basis, to the 
clearing corporation (“floor-derived comparison” ); 
or (ii) after the end of the trading day, when buyer 
and seller independently submit trade data to a 
clearing corporation, which then attempts to match­
up those data (“ conventional comparison” ).

O TC street-side comparison is conventional and 
is performed for all clearing corporations by N SC C  
The operating costs of the National O TC  
Comparison System are borne pro rata by the 
participating clearing corporations and their 
participants.

32 The accounting process generates the money 
and securities settlement obligations of participants 
in clearing corporations. Several types of accounting 
systems are used by clearing corporations. The most 
sophisticated accounting system is the Continuous 
Net Settlement ("CN S” ) system, which severs the 
link between the original parties to the compared 
trades and interposes the system as the contra 
party The system generates a single, daily net 
"buy” or “sell” position for each securities issue in 
which a participant has compared trades scheduled 
to settle on the fifth day after trade date and nets 
accumulated settlement obligations in that issue. As 
the contra side for each net settlement obligation, 
the clearing corporation's C N S system, rather than 
the original parties to the trades, becomes the entity 
obligated to deliver or receive securities and money 
The clearing corporation protects itself against 
financial risk by, among other things, obtaining 
mark-to-the-market payments on open obligations 
from'each participant whose failure to satisfy those 
open obligations would place the system at risk. 
Unlike C N S  systems, daily balance order (“ DBO") 
systems traditionally have not interposed clearing 
corporations between parties. Instead, a DBO 
system generates a daily net “buy” or "sell" 
position for each issue of securities in which a 
participant has a compared trade due to settle, and 
allocates among, and issues to, participants net 
daily settlement orders to deliver or receive As a 
result, a participant may be required to deliver 
securities to, or receive securities from, a 
participant with which it had no trades. Although 
securities and money settlement are pursuant to 
DBOs, fails are treated as fails between the parties 
to the DBO and must be resolved between them 
(rather than with the system). Other accounting 
systems, such as trade-by-trade systems, do not net 
deliver and receive obligations and require that 
those obligations be settled directly between the 
original parties, contract-by-contract.

33 Obligations generated by the accounting 
function are satisfied through the settlement process 
by the delivery and receipt of funds and securities. 
C N S  money settlement occurs at the clearing 
corporation with net securities movements being 
made at the affiliated securities depository



45170 Federal Register / V o l. 48, No. 192 / M onday, O ctober 3, 1983 / 'Notteessystems,34 clearing corporations guarantee participant obligations.A  securities depository is a “custodial" clearing agency that operates a centralized system for the handling of securities certificates. Depositories accept deposits of securities from broker-dealers, banks, and other financial institutions; credit those securities to the depositing participants accounts; and, pursuant to participant’s instructions, effect book- entry movements of securities.38 The physical securities deposited with a depository are held in a fungible bulk; each participant or pledgee having an interest in securities of a given issue credited to its account has a pro rata interest in the physical securities of the issue held in custody by the securities depository in its nominee name. Depositories collect and pay dividends and interest to participants for securities held on deposit. Depositories also provide facilities for payment by participants to other participants in connection with book-entry deliveries of securities and provide facilities for customer-side settlement of institutional trades through, for example, the National Institutional Delivery System (“NIDS”).36 Securities credied to a participant’s or a pledgee’s account may be withdrawn by the participant in physical form for delivery to persons
34 See  n o te  32 supra. In  a d d itio n , m o s t  c le a r in g  

c o r p o r a tio n s  p r o v id e  n o n -a u t o m a t e d  s e ttle m e n t  
s e r v ic e s , s u c h  a s  e n v e lo p e  d e liv e r y  s y s t e m s .  
E n v e lo p e  d e liv e r y  s y s t e m s  p e r m it a  d e liv e r in g  
p a r t ic ip a n t  to  p a s s  s e c u r it ie s  in  e n v e lo p e s  to  th e  
c le a r in g  c o r p o r a tio n  w h i c h , in  tu rn , d e liv e r s  th e  
e n v e lo p e s  to  d e s ig n a t e d  r e c e iv in g  p a r tic ip a n ts .

35 See, e.g., DTC, Participant Operating 
Procedures, §§ B and C. See also note 33 supra. 
Depositories also facilitate the pledging of securities 
between participants.

36 In a typical institutional trade, an investment 
manager instructs a broker to execute a trade. After 
executing the trade, the broker sends to the 
investment manager a written statement, called a 
“confirm," specifying the terms of that trade. See 
Rule 10b-10 (17 CFR 240.10b-10). If the confirm 
matches the investment manager's instructions, i.e., 
if the broker executed the trade properly, the 
investment manager will issue instructions, called 
an “affirm," to the custodian bank authorizing the 
bank to receive or deliver securities against 
payment to or by the executing broker. To promote 
timely customer-side settlement of institutional 
trades, various SROs have taken significant steps to 
encourage investment managers, brokers and 
custodian banks to confirm, affirm, and settle most 
institutional trades through the facilities of a 
securities depository. DTC, in cooperation with 
M STC, PSDTC, and Philadep, operates an 
automated settlement system called the National 
Institutional Delivery Sysem (“NIDS” ). The NIDS, in 
conjunction with depository interfaces, permits 
most institutional trades to be quickly, accurately, 
and cheaply confirmed, affirmed, and settled by a 
net book-entry movement and/or a single money 
obligation. See Securities Exchange Act Release No. 
19227 (November 9,1982), 47 FR 51658 (November
16,1982).

who do not maintain accounts with the depository.37In contrast to those two types of. clearing agencies, O CC is unique. O CC issues options on equity securities, as well as on a variety of other financial instruments,88 records participants’ options positions, and determines participants’ daily options net settlement obligations. O CC also receives exercise instructions from participants, randomly assigns exercise notices to participants with short positions in the exercised options, and facilitates settlement of the obligations arising from exercise. O CC provides rules and procedures for the settlement of stock index and other non-equity options obligations, and forwards trade data on individual equity option exercises and assignments to correspondent clearing corporations for settlement with other settling trades in those securities.Clearing agencies that have applied for registration are owned and controlled in two basic ways. Most of the applicant clearing agencies are wholly-owned subsidiaries of affiliated national securities exchanges. For example, SCCP and Philadep are wholly-owned subsidiaries of the Philadelphia Stock Exchange Inc. ("Phlx”).39 Profits earned by the SCCP or Philadep that are not rebated to participants or retained by the clearing agencies are returned to the parent stock exchange. As with any corporation, Phlx, as^shareholder, elects SCCP’s and Philadep’s boards of directors.40Other clearing agencies, however, are owned and controlled by several entities. NSCC, for example, is owned by the New York Stock Exchange, Inc. (“NYSE”), the American Stock Exchange, Inc. ("AMEX”), and the National Association of Securities
37 Certificates may be withdrawn (i) after re­

registration in a name designated by the 
withdrawing party or (ii) in the name of a 
depository’s nominee, in which case the nominee 
appoints the withdrawing party as attorney to effect 
transfer of the certificate. See e.g., DTC, Participant 
Operating Procedures, § § D and E.

“  See  note 151 infra. All options issued by O C C  
are registered with the Commission, pursuant to the 

-Sécurités Act of 1933, as amended, 15 U .S.C . 77a- 
77aa (1976).

”  See  File No. 600-4 (SCCP), Form CA-1, 
Attachment A, at 1.

40 Other regional clearing corporations and 
depositories are similarly organized and controlled. 
Because Section 17(A)(b)(3)(C) of the Act requires 
that the rules of the clearing agency assure fair 
representation of its shareholders (or members) and 
participants in the selection of its directors and the 
administration of its affairs, the regional clearing 
agencies have recently re-structured their by-laws, 
rules, and procedures to satisfy this requirement. 
See  discussion in text accompanying notes 52-62 
infra.

Dearlers, Inc. (“NASD”). The members of N SCC’s board of directors, however, are elected by participants according to a formula linking the number of votes held by each participant to the participant’s use of NSCC services.41 DTC is owned by the NYSE, AMEX, NASD, and its participants. Participants are permitted to purchase stock, and hence vote for directors, in proportion to their use of DTC services.42 O CC is owned by its participating options exchanges.48II. Review MethodologyDuring the last several years, the Commission has given special attention to the Forms CA-1 submitted by each clearing agency. During the review, the Commission attempted to identify significant respects in which clearing agency rules, systems, and procedures appeared to be inconsistent with the Requirements. The Commission’s review placed special emphasis on potential financial exposure to clearing agencies, their participants, and the public resulting from peculiarities in services provided or in the manner in which those services were organized. In addition to reviewing the Forms CA-1, the Commission’s determinations were based on its continuous monitoring and oversight of the operations of each clearing agency and the exemplary history of the National System.In conducting its review, the Commission has made every effort to take into account inherent differences among the plearing the agencies that are subject to this Order. In addition, in determining propriety of requests for exemptions from certain aspects of the Act, the Commission gave special attention to the unique characteristics of the requesting clearing agency. Thus, the Commission required uniformity among clearing agencies only where crucial to effectuate statutory goals and to protect investors and the public interest.During the review process, the Commission staff had extensive conversations with the various clearing agencies concerning identified deficiencies in, or unique features of, their rules, systems, and procedures. In the cooperative spirit envisioned in the Act, each clearing agency has made many necessary changes to conform its rules, systems, and procedures to the Requirements and the Standards. The
41 See  File No. 600-15 (NSCC), Form CA-1, at 

Exhibit A, Annex 1, at 18; Exhibit A , Annex 2, at 4; 
and Exhibit A, Annex 3.

«  See  File No. 600-1 (DTC) Form CA-1 at Exhibit 
A  and Addendum 1.

«  See  File No. 600-8 (OCC), Form CA-1 at Exhibit 
A, Voi. I. and O C C  By-laws. Art VII, §§ 1-5.



Federal Register / V ol. 48, No. 192 / M onday,. October. 3, 1983 / Notices 45171Commission wishes to commend the clearing agencies for their excellent and dedicated efforts, particularly during the last year, to up-date and refine their Forms CA-1.The Commission’s oversight of clearing agency compliance with the Act has not been confined to review of Forms CA-1. Indeed, in carrying out the Commission’s general oversight responsibilities, the Commission has reviewed, pursuant to Section 19(b) of the Act, each of the many proposed rule changes filed by the clearing agencies. Those rule changes have concerned most of the major services and systems of each clearing agency, all of the recent enhancements to clearing agency services, and all schedules of fees.44 Moreover, that rule review process is continuous, since clearing agencies periodically enhance their services in ways that require rule filings.45The Commission also conducts, pursuant to Section 17(b) of the Act, routine or cause inspections of clearing agencies, which help ensure the continuing integrity of clearing agency operations. In connection with those inspections, the Commission has scrutinized the operations of most of the temporarily registered clearing agencies and has worked in a cooperative setting with each inspected clearing agency, as well as with the Board of Governors of the Federal Reserve System (“BGFRS”), as appropriate,46 to refine and enhance clearing agency safety and efficiency. Inspections have provided an informed and important backdrop to the Commission’s determination today to grant full registration to the subject clearing agencies, and they will continue to aid the Commission’s on-going enforcement responsibilities concerning clearing agencies.
44 During Fiscal Year 1983, the Division’s Office 

of Securities Processing Regulation received and 
reviewed approximately 140 proposed rule changes 
filed by the various clearing agencies.

45 In a d d itio n , th e  C o m m is s io n  s t a f f  d a ily  re v ie w s  
a n n o u n c e m e n ts o f  c le a r in g  a g e n c y  s y s t e m  
a d ju s tm en ts a n d  o th e r  im p o r ta n t e v e n t s , r e c e iv e d  
by the C o m m is s io n  p u r s u a n t to  R u le  17a-22 (17 C F R  
240.17a-22).

46 DTC, PSDTC, and M STC aré limited purpose 
trust companies and members of the Federal 
Reserve System. The BGFRS, as an appropriate 
regulatory agency ("ARA” ), has certain regulatory 
authority and responsibilities with respect to these 
clearing agencies. See Sections 3(a)(34)(B) and 19 of

O k u  *n  a<^ itiD n ' C o m m is s io n  h a s  c o n s u lte d  
with the B G E R S  u n d e r  a p p r o p r ia te  c ir c u r h s ta n c e s ,  
? | t ' icu ' a i 'Y  w h e n  i e v ie w in g  p r o p o s e d  ru le  c h a n g e s  
lied by th e s e  d e p o s it o r ie s , p u r s u a n t to  S e c t io n  19(b 

ol the A c t ,  a n d  R u le  19b-4 (17 C F R  240.19b-4) 
thereunder.

III. Scope of This Order and Its Effects on Clearing Agencies and Commission OversightThis Order confirms that each clearing agency subject to the Order is operating in substantial compliance with the Act. The Commission recognizes that Congress did not intend the full registration proceedings to continue indefinitely, but, instead, anticipated that these proceedings should end as soon as the Commission could make the fundamental findings specified in the Requirements. The Commission does not intend this Order to suggest that no further modifications of the subject clearing agencies’ rules, systems, procedures, and practices are needed now or in the future. Indeed, the findings made in this Order are intended to supplement the Commission’s, or any other appropriate regulatory agency’s, continuing authority under the Act to regulate evolving clearing systems.47 The Commission will continue to use its oversight, inspection, and enforcement authority as necessary and appropriate to further the purposes of the Act, and, as necessary, will use its rulemaking authority under Sections 17A (d)(1) and(e) of the Act to ensure continued development of the National System. In any event, the Commission anticipates that in the future, the fully registered clearing agencies will make all needed adjustments in their rules, systems, and procedures in the cooperative spirit the Commission has experienced to date.As a result, the self-regulatory obligations of the fully registered clearing agencies cannot end with this proceeding. Each clearing agency must continue to satisfy the Requirements and the Standards, including (i) filing with the Commission, pursuant to Rule 17a-22, any notice distributed to all clearing agency participants; (ii) filing any changes in rules, systems, or procedures as required by Section 19 of the Act and Rule 19b—4 thereunder; 48
47 U n lik e  w it h  o th e r  S R O s ,  th e  C o m m is s i o n  d o e s  

n o t  h a v e  a u th o r it y  u n d e r  S e c t io n  19(e) o f  th e  A c t  to  
a b r o g a t e , a d d  to , o r d e le t e  fro m , p a r tic u la r  r u le s  o f  
p a r tic u la r  r e g is te r e d  c le a r in g  a g e n c ie s .

48 Proposed rule changes submitted by these 
clearing agencies currently pending before the 
Commission are not affected by this proceeding. 
Similarly, agreements limiting or governing the 
operations of any pilot programs instituted by any 
clearing agency remain in effect. See, e.g., Securities 
Exchange Act Release No. 13706 (June 30,1977), 42 
FR 35715 (July 11,1977); Securities Exchange Act 
Release No. 13741 (July 12, 1977), 42 FR 37082 (July 
19,1977); and Securities Exchange Act Release No. 
19911 (June 24, 1983), 48 FR 30506 (July 1,1983) 
(proposed rule changes that would permit 
depository participants to transmit and receive data 
using computer terminal systems); Securities 
Exchange Act Release No. 13337 (March 7,1977), 42 
FR 15159 (March 18,1977); Securities Exchange Act 
Release No. 13375 (March 15, 1977), 42 FR 15996

and (iii) keeping its Form CA-1 submission current. In addition, all registered clearing agencies must continue to respect all conditions established, or undertakings related to, this Order and any other relevant undertaking or Commission Order.49IV. Findings: Application of Statutory Standards to Clearing Agencies
A . IntroductionThe following discussion explains in detail the specific obligations imposed by the Requirements, as interpreted by the Standards, that a clearing agency must satisfy before the Commission may grant it full registration. To avoid unnecessary repetition, this Order does not discuss each Requirement and each Standard with respect to each clearing agency; instead, each Requirement is discussed in conjunction with the clearing agency that presented illustrative issues respecting that Requirement.50 This Order also discusses the amendments to by-laws, rules, systems, and procedures that each clearing agency has made (or has undertaken to make) to satisfy the Requirements and the Standards.Finally, the Order indicates that, subject to the conditions and undertakings noted in this Order, all clearing agencies subject to this Order substantially satisfy the Requirements.
B: M C C  and M ST CM CC and MSTC are wholly-owned clearing agency subsidiaries of the Midwest Stock Exchange (“MSE”). M CC and MSTC offer participants a wide range of integrated services referred to as the MST System. These services include trade recording; trade comparison, clearance, and settlement; CNS and trade-for-trade settlement accounting; clearance and settlement, through the Regional Interface Organization (“RIO”), of participants’ trades with participants settling in other clearing corporations; safekeeping of bearer and registered municipal bonds; confirmation, affirmatin, and book-entry
(March 24,1977), Securities Exchange Act Release 
No. 13392 (March 18,1977), 42 FR 16690 (March 29, 
1977); Securities Exchange Act Release No. 14109 
(October 27,1977), 42 FR 58991 (November 14,1977) 
(proposed rule changes eliminating interface fees 
between depositories).

49 See, e.g„ notes 117 and 119-21 infra. Similarly, 
issues raised in previous inspections that have not 
been resolved fully herein remain subject to 
inspection undertakings.

50 For example, the Requirement in Section 
17A(b)(3)(A) of the Act that a clearing agency 
safeguard funds and securities is discussed 
primarily with respect to SCCP. SCCP has an 
unusual financing program that requires the 
continuous use of special protective measures.



45172 Federal Register / V ol. 48, No. 192 / M onday, Ocîobpr 3, 1983 / Noticessettlement of institutional trades through NIDS; and facilities for borrowing and lending; securities.Staff review of M C C s and M STC’s applications and rules revealed substantial compliance with the Act and the Standards concerning registration of clearing agencies.51 At the staffs request, however, M CC and MSTC amended a number of rules and by-laws to cure deficiencies respecting fair representation and due process.1. Fair RepresentationSection 17A(b){3)(C) of the Act, concerning fair representation, requires:
[t]he rules of the clearing agency [to]'assure a 
fair representation of its shareholders (or 
members) and participants in the selection of 
its directors and administration: of its affairs. 
(The Commission may determine that the 
representation of participants is fair if they 
are afforded a reasonable opportunity to 
acquire voting stock of the clearing agency, 
directly or indirectly, in reasonable 
proportion to their use of such clearing 
agency.)52The Act does not define fair representation or sot up particular standards of representation. Instead, it provides that the Commission must determine whether the rules, of the clearing agency regarding the manner in which decisions are made give fair voice to participants as well as to shareholders in the selection of directors and the administration of its affairs. Interpreting the Act, the Standards require that:
[t]he rules of the clearing agency should (i) 
provide participants with a meaningful

51 M C C  a n d  M S T C  r e c e n t ly  file d  a m e n d m e n ts , to  
th e ir  r u le s  th a t r e la te  to  th e  R e q u ir e m e n t s . See, etg.. 
S e c u r it ie s  E x c h a n g e  A c t  R e l e a s e  N o .  18497 ( A u g u s t
9.1982), 47 F R  36334 ( A u g u s t  19,1982) a n d  S e c u r it ie s  
E x c h a n g e  A c t  R e l e a s e  N o .  18948 ( A u g u s t  9,1982), 47 
F R  36335 ( A u g u s t  19,1982) ( a llo c a t io n  o f  l o s s e s  d u e  
to  p a r tic ip a n t  d e fa u lt s  a m o n g  th e  p a r t ic ip a n t 's  fu n d ,  
th e  c o n t in g e n c y  r e s e r v e  fu n d , u n d iv id e d -c o r p o r a te  
p r o fits , a n d  r e ta in e d  e a r n in g s ) : S e c u r it ie s  E x c h a n g e  
A c t  R e l e a s e  N o .  18823 ( Ju n e  21,1982), 47 F R  28512 
( Ju n e  30,1982) ( M C C  c r e d it s ,  a n d  M S T C  d is c o u n t s ,  
fe e s  fo r  p a r t ic ip a n t s  s e tt lin g  tr a d e s  in  v o lu m e  a t th e  
M i d w e s t  c le a r in g  a g e n c ie s ) ;  S e c u r it ie s  E x c h a n g e  
A c t  R e l e a s e  N o .  18429 ( Ja n u a r y  18,1982), 48 F R  3247 
( Ja n u a r y  22,1982) ( M C C  g u a r a n t e e  o f  tr a d e s  s e tt lin g  
in  th e  C N S  a c c o u n t in g  o p e r a tio n ) : S e c u r it ie s  
E x c h a n g e  A c t  R e l e a s e  N o .  18348 ( D e c e m b e r  17,
1981), 46 F R  62592 ( D e c e m b e r  24,1981) a n d  
S e c u r it ie s  E x c h a n g e  A c t  R e l e a s e  N o .  18340 
( D e c e m b e r  16,1981), 46 F R  62594 ( D e c e m b e r  24,
1981) ( a llo c a t io n  o f  in c o m e  e a r n e d  fr o m  in v e s tm e n t  
o f  p a r t ic ip a n t  fu n d  a s s e t s ) . In  a d d it io n . S e c u r it ie s  
E x c h a n g e  A c t  R e l e a s e  N o .  19165 ( O c t o b e r  21,1982), 
47 F R  49127 ( O c t o b e r  29,1982) n o t ic e d  fo r  c o m m e n t  
a m e n d m e n t s  to  M S T C ’ s r e v e r s a l a n d  c lo s e -o u t  
a u th o r it y  th a t  e n a b le  M S T C  to  r e v e r s e  c e r ta in  
e n tr ie s  in  th e  e v e n t  o f  p a r t ic ip a n t  in s o lv e n c y - i f  
M S T C  c e a s e s  to  a c t  o n  b e h a l f  o f  th e  in s o lv e n t .  
A lt h o u g h  M S T C  p la n s  to  r e v is e  th is  a u th o r it y , it h a s  
u n d e r ta k e n  to  a d m i n i s t e r e x i s t i n g  r u le s  c o n s i s t e n t  
w it h  b r o k e r  p a r tic ip a n ts ' o b lig a t io n s  u n d e r  R u le  
15c3-3 (17 C F R  240.15c3-3).

“  15 U.S.C. 78q-l(b (3)(C).

opportunity to be represented in the selection 
of the clearing agency’s directors and the 
administration of its affairs and (ii) provide 
that participants shall be apprised of 
proposed rule changes in order to facilitate 
their comment on such changes to the 
Commission.53a. Nomination and Flection o f the 
Board o f Directors. With respect to providing participants with a meaningful opportunity to be represented in the selection of the board of directors and the administration of the clearing agency’s affairs, the Standards counselled that each clearing agency’s procedures be evaluated on a case-by­case basis. The Standards also described several methods by which a clearing agency could comply with the fair representation standard, including nominations for board of directors by a nominating committee which would be composed of, and selected by, participants or their representatives, or direct selection of a number of the directors by, and from among,, the users.54(i) M C CFormerly, the MSE, M CC’s sole shareholder, selected M CC’s board of directors. Since the members of M CC’s board were identical with those of the MSE’s Board, as a practical matter, the selection of M CC’s board was determined by the MSE election. Pursuant to MSE procedures, p  nominating committee, elected by MSE members, nominated individuals to serve on the MSE’s Board of Governors. The nominating committee selected its nominees with a view to choosing directors “interested in and knowledgeable about the various aspects of MSE operations and of the securities business and the activities of the Midwest Clearing Corporation.* * *” 55 MSE members, however, also could file a petition, signed by at least ten members, naming nominees other than those named by the nominating committee. At the MSE’s annual meeting, each member was entitled to cast one vote for each open position.The Commission believes that, at a minimum, fair representation requires that the entity responsible for nominating individuals for membership on a clearing agency’s board of directors should be obliged by by-law or rule to make nominations with a view toward assuring fair representation of the

53 S t a n d a r d s  R e le a s e , 45 FR at 41923.
54 See  Securities Exchange Act Release No. 14531 

(March 6,1978),. 43 FR 10288 (March 10,1978) and 
the Standards Release, 45 FR at 41923.

55 Mid west Stock Exchange, Inc. Constitution, 
Article IV, Section 4(b)(iii), Midwest Stock 
Exchange Guide (CCH) U1034.

interests of shareholders and of a cross- section of the community of participants. To this end, M CC amended its by-laws to establish a separate nominating committee comprised of participants that will nominate individuals for membership on M CC’s board of directors. Furthermore, the new by-law would require that M CC’s nominating committee make nominations to the board with a view toward providing fair representation of the interests of the shareholder and a cross-section of the community of participants.58With respect to the process of selecting directors, because the Commission is unaware of any M C C  participants that are not also MSE members, the Commission believes that the previous indirect method of selecting M CC board members has in practice enabled fair representation of participants at M CC. In the future, however, as more categories of participants join M CC without also becoming members of the MSE,57 an opportunity for direct participation by all M CC participants in the selection of M CC’s board is essential. Accordingly, M CC has amended its by-laws to allow participants to file a petition, signed by at least ten participants, to nominate as directors additional persons beyond those proposed by the nominating committee. In addition, at the annual meeting, the MSE, as sole shareholder, will be required to elect directors from among the individuals nominated to be directors, including those nominated by participants, and to vote its share in a manner that ensures representation of the interests of a cross-section of participants.(ii) M ST CM STC’s board of directors is currently divided into two classes, with Class A directors having a numerical majority over Class B directors. Class A  directors are appointed by the sole shareholder, the MSE, and are selected by the MSE “with a view towards providing fair representation for the interests o f . . . [the MSE] and of those members of [MSE] which are participants o f . . . [MSTC].” 58
54 Securities Exchange Act Release No. 20022 (July 

29, .1983), 48 FR 36234 (August 9,1983).
"  F o r  e x a m p le , it is  p o s s ib le  th a t, in  th e  fu tu re , 

c e r t a in  N I D S  tr a d e s  w ill  b e  e lig ib le  fo r  s e tt le m e n t in  
M C C ’s  C N S  a c c o u n t in g  o p e r a tio n . In  th a t  e v e n t ,  
N I D S  u s e r s , p a r t ic u la r ly  M S T C  b a n k  p a r tic ip a n ts ,  
m a y  d e c id e  to  jo in  M C C .

58 Midwest Securities Trust Company By-laws, 
Article III, Section 2, Midwest Stock Exchange 
Guide (CCH) 113032.



Federal Register / Vol. 48, No. 192 / M onday, October 3, 1983 / Notices 43173Class B directors may be selected in two ways. At least sixty days before each annual shareholders meeting, the MSE nominates six individuals for election as the six Class B directors. Copies of the nominating list are mailed to each MSTC participant that is not a MSE member (“non-member participant’’). Non-member participants may file, within thirty days prior to the annual meeting, a petition signed by not less than three non-member participants to nominate additional persons as the Class B directors. If no nominating petition is filed by non-member participants, the MSE appoints as Class B directors the individuals named in its nominating list. If a nominating petition has been filed by non-member participants, MSTC sends each non­member participant a ballot setting forth the names of all nominees and the number of votes to which each non­member participant is entitled, determined by a formula set forth in the by-laws. At the annual meeting, the MSE appoints as Class B directors the six individuals receiving the highest number of votes.MSTC has undertaken to revise its by­laws governing election of its board not only to conform to the Act and the Standard regarding fair representation, but also to make useful additional changes not directly related to the issue of fair representation.59 Officials at MSTC have represented to the Commission that the revisions, when completed, will abolish all distinctions between MSE-member participants and non-member participants, and will provide all participants with an opportunity to nominate individuals for election to the board by petition. In that way, both types of participants—MSE- members as well as non-members—will, have the same ability to nominate board members directly through the petition process.MSTC also ha-s represented to the Commission that the new by-laws would provide for a separate nominating committee within MSTC that, like its counterpart at MCC, will be required by the MSTC by-law to nominate with a view toward providing fair representation on M STC’s board of directors for the interests of the shareholder and a cross-section of the community of participants.60 MSTC and MSE have represented that until M STC’s by-laws are amended, all nominations for board positions Will continue to be
59 F o r  e x a m p le , M S T C  e x p e c t s  to  in c r e a s e  th e  

size o f  its b o a r d  o f  d ir e c to r s  a n d  is c o n te m p la t in g  
a d d in g  p u b lic  m e m b e r s  to  th e  b o a r d .

80 M S T C  a n t ic ip a t e s  filin g  th e s e  r e v is io n s  w ith  
the C o m m is s io n  d u r in g  S e p t e m b e r  1983.

made with a view toward providing fair representation for the interersts of both the shareholder and a cross-section of M STC’s participants.b. Participation in the Clearing Agency’s 
AffairsThe Act also requires that clearing agency rules ensure fair representation ~of participants in the administration of the clearing agency’s affairs. The Standards recognize that to participate meaningfully in the administration of the clearing agency’s affairs, participants must have sufficient information about those affairs. Accordingly, the Standards require clearing agencies to furnish participants with the next or a description of a proposed rule change and an account of its purpose and its effect so that participants may comment to the Commission in a timely manner.61 The Standards further require that clearing agencies furnish participants with annual financial statements and an annual report on internal accounting control prepared by an independent public accountant. M CC and MSTC amended their rules in those respects to conform to the Act and the Standards.622. Other MattersM CC and MSTC filed additional proposed rule changes with the Commission to address specific obligations established by the Requirements and the Standards.63 These proposals include substantial amendments to M CC’s and M STC’s disciplinary procedures and (i) will allow the clearing agency to impose on a participant any sanction specified in the Act; 64 and (ii) will insure that

61 Also, as a related matter, because of 
interdependence among clearing agencies within the 
National System, the Commission believes, and the 
Standards require, that notice of proposed rule 
changes should be given to other registered clearing 
agencies to enable them to review and comment on 
such changes in a timely manner. See  discussion 
accompanying notes 159-60 infra.

62 Securities Exchange Act Release No. 19744
(May 9,1983), 48 FR 21689 (May 13,1983); Securities 
Exchange Act Release No. 20223 (September 23, 
1983), 48 FR ( ); Securities Exchange Act
Release No. 20224 (September 23,1983), 48 FR (
)•

63 See, e.g., Securities Exchange Act Release Nos. 
19980 and 19981 (July 18, 1983), 48 FR 34171 (July 27, 
1983), These rule amendments established a 60- 
calendar day limitation on M C C ’s and M ST C ’s 
power to waive, suspend, or extend the time fof 
doing any act under the rules or procedures, unless 
the waiver, suspension, or extension is ratified by 
the board of director's; disclosed the formulae used 
by M C C  and M STC to determine each participant's 
minimum required participant fund contribution; 
and clarified that notice to a participant that the 
clearing agency has ceased to act for it will be made 
by telephone, cable, or similar medium.

64 Section 17A(b)(3)(G) of the Act.

participants receive a hearing by an impartial panel 65 before a sanction may be levied (except when the clearing agency is authorized to act summarily).66 The Commission believes these changes in M CC’s and M STC’s disciplinary rules are consistent with the Requirements and the Standards.Subject to fulfilling the undertakings noted above, the Commission has determined that M CC’s and M STC’s rules, by-laws, and procedures are substantially consistent with the Requirements and the Standards. . Accordingly, the Commission is granting M CC and MSTC full registration as clearing agencies under the Act.
C. SC C P —PhiladepSCCP and Philadep are wholly-owned clearing agency subsidiaries of the Phlx. SCCP offers its participants clearance and settlement services for all exchange trades and it provides comparison (through the National OTC Comparison System), clearance, and settlement services for OTC securities transactions, including settlement with other clearing agencies’ participants through the RIO interfaces, and dividend and interest processing. Unlike most other clearing corporations, SCCP also offers margin financing for broker-dealer participants and serves as money settlement agent for Philadep, its affiliated depository. Philadep, as a regional depository facility and limited purpose trust company organized under the laws of Pennsylvania,67 offers its participants, among other services, automated, book- entry transfer of securities positions, vault facilities, access to NIDS,68 and securities lending services.1. Review  o f Forms CA-1a. General Amendments to S C C P ’s and 
Philadep’s Forms CA-1Review of SCCP’s and Philadep’s

88 Sections 17A(b)(3)(G), (b)(5)(A), (b)(5)(B) and 
(b)(5)(C) of the Act.

66 The Commission believes the Act requires that, 
when a clearing agency's management recommends 
that a participant be disciplined, the clearing agency 
must inform the participant of the specific charges 
against it, must notify the participant of the 
opportunity to be heard at a de novo trail by 
impartial adjudicators, and must keep a record of 
the proceeding. Except in cases of summary action 
or when the charged participant knowingly waives 
his right to a hearing, the clearing agency must 
provide the opportunity to be heard before imposing 
any final sanction. See  Section 17A(b)(5)(A) of the 
Act.

87 Philadep is the only temporarily registered 
depository that is not a member of the BGFRS.

88 See Securities Exchange Act Release No. 19029 
(September 1.1982), 47 FR 39775 (September 9,
1982).



45174 Federal Register / V ol. 48, No. 192 / M onday, October 3, 1983 / NoticesForms CA-1 69 disclosed several areas that concerned the Commission. These areas included procedures for disciplining participants, procedures for assuring fair representation of participants, standards for participant admission and participation, and systems for safeguarding participant funds and securities.As a result, during the review of SCCP’s Forms CA-1, SCCP submitted a proposed rule change that established an operations committee of the board of directors, with responsibility to review on an on-going basic SCCP’s systems, services^ margin rules, clearing fund, linkage with other clearing agencies, and other operations, as the committee may consider appropriate. SCCP also amended its rules to permit it to review the adequacy of participant contributions to the clearing fund more frequently than quarterly, should it be appropriate, ami to authorize SCCP to demand and collect from participants money payments and other forms of further assurance of financial responsibility and operational capability. In addition, SCCP amended its rules to enable the reversal of certain CNS deliveries to insolvent participants. These general surveillance abilities, collateral requirements, and full procedures for closing-out outstanding obligations of insolvent participants are important safeguards that, inconjunction with SCCP’s clearing fund assets and insurance against certificate related losses, substantially enhance
88 In addition to filing Forms CA-1, SCCP and 

Philadep have filed irr recent years various rule 
changes concerning their participation in the 
National System, which the Commission separately 
approved. For example, the Commission approved 
SCC P  proposed rule changes that: (l)permit S C C P  
participants to buy-in securities against SCCP (as 
guarantor of delivery) and authorize SCC P  to 
conform the buy-in extension provisions to NASD  
and other clearing agency time frames (Securities 
Exchange Act Release No. 19230 (November 10, 
1982), 47 FR 51969 (November 18,1982)); (2) 
eliminate SCC P ’s pre-settlement guarantee (of 
delivery to the contra party) and mandatory pre­
settlement marks-to-the-market relating to most 
trades between Phlx members (Securities Exchange 
Act Release No. 19668 (April 13,1982), 48 FR 16795 
(April 19,1982)); and (3) enhance O TC trade 
comparison for SCCP participants by expediting the 
resolution of unmatched aged O TC transactions 
(Securities Exchange Act Release No. 18277 
(November 20, 1981), 46 FR 58239 (November 30,
1981) ). F u r th e r m o re , th e  C o m m is s io n  a p p r o v e d  
c e r ta in  P h ila d e p  p r o p o s e d  ru le  c h a n g e s  th a t: (1) 
a u th o r iz e  P h ila d e p  to  p a r tic ip a te  in  N I D S  ( S e c u r it ie s  
E x c h a n g e  A c t  R e le a s e  N o . 19209 ( S e p t e m b e r  1,
1982) , 47 F R  39775 ( S e p t e m b e r  9, 1982); s e e  also  n o te  
36 supra) a n d  (2) e n a b le  p a r tic ip a n ts  to a c c e p t  
e x c h a n g e  a n d  te n d e r  o ffe r s  fo r  c e r ta in  s e c u r it ie s  
is s u e s -w ith o u t  w it h d r a w in g  th e  c e r t if ic a t e s  fro m  th e  
d e p o s it o r y  ( S e c u r it ie s  E x c h a n g e  A c t  R e le a s e  N o .  
18967 ( A u g u s t  16. 1982), 47 F R  36742 ( A u g u s t  23. 
1982)).

SCCP’s ability to protect itself and its participants.SCCP and Philadep also filed proposed rule changes to require that applicants or participants, as appropriate, be given specific notice of the grounds under consideration for discipline, imposition of sanctions, limitation of access to SCCP’s and Philadep’s services, or denial of participation. These rule changes, among other things, provide applicants with an opportunity for a hearing prior to a determination to deny admission and exclude “associated persons” from the categories of participants against whom SCCP and Philadep may institute disciplinary proceedings.70In addition, SCCP and Philadep filed rule changes establishing board of directors nominating committees that consist of participants and that are charged with the responsibility of assuring fair representation for a cross- section of participants. These changes, among other things, also establish at SCCP and at Philadep fifteen to seventeen member boards of directors (a majority of whom must be participants of SCCP or Philadep, respectively, and a majority of whom must be governors of the Phlx).71 Those changes further require Phlx to consider fairly the interests of participants in nominating and electing SCCP’s and Philadep’s boards, and provide participants with an opportunity to nominate additional directors.72 Finally, SCCP and Philadep filed proposed rule changes that enhance the process of reviewing applications for clearing agency membership, permit financially and operationally responsible sole proprietors to become participants, and create admissions committees to apply those standards.All SCCP and Philadep rule changes filed during the course of the registration proceeding were published for comment and will be approved by the Commission as consistent with the requirements of the Act, and in
70 C le a r i n g  a g e n c ie s  h a v e  lim ite d  d is c ip lin a r y  

a u th o r it y  r e s p e c tin g  “ a s s o c i a t e d  p e r s o n s "  o f  
p a r tic ip a n ts . See, e.g.. S e c t io n  19(d)(1) o f  th e  A c t .  
See also  S e c u r it ie s  E x c h a n g e  A c t  R e le a s e  N o . 17810 
( M a y  19,1981), 46 F R  28546 ( M a y  27,1981); 
S e c u r it ie s  E x c h a n g e  A c t  R e le a s e  N o .  18771 ( M a y  28, 
1982), 47 F R  24677 (Ju n e  7.1982).

71 T o  a s s u r e  th a t r e s u lt, a t  le a s t  o n e  b o a r d  
m e m b e r  m u s t b e  h o th  a  S C C P  p a r tic ip a n t  a n d  a  
P h lx  g o v e rn o r .

72'See discussion supra in text accompanying 
notes 52-62 concerning fair representation of 
participants.

particular, with Section 17A.73b. Use o f the Clearing Fund to Finance 
Settlement A ctivity o f Phix Specialists(i) Description o f the Financing ProgramAs a special service to SCCP participants, SCCP finances Phlx members’ securities purchases and  ̂ obtains the necessary funds by investing a percentage of SCCP’s clearing fund assets in this financing program. In general terms, each day SCCP uses some clearing fund cash to help certain participants, primarily Phlx specialists, pay for purchases of Phlx-listed securities. To secure these loans, SCCP places a lien on the financed securities, and on certain other securities in specialists’ margin accounts. Thus, in effect, SCCP invests the cash portion of its clearing fund in its financed participants’ equity positions and secures those “investments” with equity collateral in the issues financed.More specifically, SCCP uses the clearing funds cash in its “Operating Account”, at a large commercial bank to finance those positions.74 Activity in that account includes debits and credits related to SCCP clearance and settlement functions (such as money payments and receipts for SCCP participants’ CNS activity) as well as cash clearing fund contributions. SCCP’s financing activity generally is limited to the cash balance in the Operating Account, calculated daily, after all CNS and other clearance and settlement debits and credits have been made.75Although SCCP uses the cash balance in its Operating Account to finance specialist, proprietary, and customer omnibus margin accounts, specialist margin accounts comprise approximately 90 percent of SCCP’s financing activity. Because SCCP does not often engage outside financing,SCCP customarily charges its borrows interest rates slightly below the

73 T h e  C o m m is s io n  e x p e c t s  to  is s u e  th o s e  o rd e rs  
a t  th e  e n d  o f  th e  t h ir t y -d a y  s t a tu t o r y  w a it in g  p e r io d .

74 SCCP maintains a separate corporate account 
for ordinary business-related items.

75 At the end of each day, C N S credits and debits 
in the Operating Account should balance, leaving 
SCC P  with the entire clearing fund cash for its 
financing activities.

For financing purposes, SCCP resorts to the 
aggregate cash clearing fund contributions in the 
Operating Account after all clearance and 
settlement obligations are satisfied. In the past. 
SCCP has obtained limited additional cash for 
financing purposes by rehypothecating, consistent 
with Rules 8c-i and 1 5c2 -l (17 CFR 240.8C-1 and 
15c2-l), up to 10 percent of the aggregate 
specialists' positions being financed. SCCP  
represented to the Commission that such specialist 
positions are not pledged routinely, but only when 
necessary to continue carrying financed positions.



Federal Register / V o l. 48, N o. 192 / M onday, October 3, 1983 / Notices 45175prevailing broker-dealer call rate. Generally, SCCP marks-to-the-market specialists’ net purchases from trade date forward, and finances, as of settlement date, up to 75 percent of those positions.76 When settlement occurs, SCCP, on behalf of each specialist, fully pays the contra party by crediting that party’s account. In turn, each specialist pays SCCP at settlement at least 25 percent of the purchase price of financed securities.77•Historically, SCCP has included a number of safeguards to protect SCCP and its participants from potential financial exposure associated with the insolvency of a specialist or the volatility of specialist securities issues. SCCP’s primary protection—a lien on funds and margined securities issues in the specialist’s margin account—enables SCCP, in the usual case, to liquidate all SCCP-financed positions and retain any needed proceeds.78 SCCP also requires specialists to maintain “initial” equity as of trade date and to pay presettlement marks-to-the-market.79 In addition, SCCP.closely monitors the “concentration” of securities issues in each specialists’s margin account.80
(ii) The Exemption RequestBecause SCCP’s financing program entails continuous and substantial use of clearing fund assets, BCCP, in its Form CA-1, requested an exemption from the Act and the Standards concerning limitations on use of clearing fund assets. SCCP argued that, by facilitating specialists’ capabilities to make markets in Phlx-listed securities,81 its financing activity facilitates the clearance and settlement process. Moreover, SCCP asserted, the funds are

76 The 25% equity requirement is designed to help 
protect SCCP against a decline in the market value 
of financed securities.

77 SCCP may demand repayment of the loan at 
any time.

78 O f course, if the market value of a Financed 
specialist’s position declined precipitously, the 
value of the lien to S C C P  would diminish in kind.

78 SCCP imposes the equity requirement as of 
trade date and requires mark-to-the-market 
payments beginning one day after trade date (T-f 1). 
By collecting the daily mark-to-the-market 
payments. S C C P  is protected further against any 
decline in the market value-of purchased securities 
from T + 1 until settlement.

80 An unduly large position in a violatile 
securities issue (in relation to that specialist’s 
positions in other securities issues) presents special 
risks because, in the event of that specilist's default, 
SCCP, as creditor, must look primarily to those 
positions for satisfaction of the outstanding loan 
amount, in that situation. S C C P  is a risk that a 
substantial intra-day market movement may reduce 
the collateral value of those securities below the 
level of payment obligations.

81 Presumably, convenient financing on a 
continuous basis lends liquidity to the Phlx’s 
auction market.

protected properly by SCCP’s risk- limiting procedures.82 Finally, SCCP argued that it would incur additional operating expenses of between $150,000 and $200,000 if it had to rely on outside financing.83(iii) Applicable Legal StandardsSection 17A(b){3)(F) of the Act requires the rules of the clearing agency to be designed, among other things:
to assure the safeguarding of securities and 
funds which are in the custody or control of 
the clearing agency or for which it is 
responsible,. . .  and, in general, to protect 
investors and the public interest * *The Act does not specify particular safeguards to be adopted by clearing agencies. The Standards, however, specify several safeguards, one of which is an adequate fund of liquid assets, contributed by participants in proportion to their use of clearing agency services, that can be used to indemnify the clearing agency and its participants against losses resulting from clearance and settlement activity (commonly referred to as the “clearing fund” or the “participants fund”). The Standards provide that the clearing fund should be used to protect:
participants and the clearing agency (i) from 
the defaults of participants and (ii) from 
clearing agency losses (not including day-to- 
day operating expenses) such as losses of 
securities not covered by insurance or other 
resources of the clearing agency.84The Standards further provide that the clearing fund should be:

(i) composed of contributions based on a 
formula applicable to all users: (ii) in cash or 
highly liquid securities: and (iii) limited in the 
purposes for which it may be used.85Since the fundamental purpose of the clearing fund is to protect clearing agencies against financial exposure resulting From participant defaults and clearing agency losses not covered by insurance or other resources of the > clearing agency,86 the Standards state that the fuftd should not be used in a manner that exposes it to unreasonable risks. The Standards, however, expressly recognize two instances in which the clearing fund may be used for other purposes: First, clearing agencies may invest the cash portion of the clearing fund in safe and liquid

8Z In particular, S C C P  notes that its mark-to-the- 
market program is “automated and timely, including 
the pricing."

83 This amount would represent lost income plus 
new borrowing expenses for SCCP

84 See  Standards Release. 45 FR at 41929.

85 Id.

88 The Standards exclude day-to-day operating 
expenses from the types of “ losses'* for which the 
clearing fund may be used routinely

investments, such as United States Government obligations; 87 and second, clearing agencies may temporarily apply a limited portion of the clearing funcFto meet unexpected and unusual clearing agency requirements for funds. Furthermore, the Standards suggest that a portion of the clearing fund may be used for a legitimate purpose for a longer period of time, provided that: (i) the funds are properly protected; (ii) the funds are used to facilitate the process of clearance and settlement; and, (iii) the participants and the Commission specifically approve the use during the registration proceedings.88 Thus, the Standards contemplated that a clearing agency would not invest the bulk of its clearing fund in ways that would involve a greater risk than investment in United States Government obligations.Nonetheless, the Commission has recognized in its recent Order concerning the structure of N SCC’s clearing fund that the universe of permissible uses, under the Act and the Standards, is larger than short-term unanticipated uses and specially approved certain longejr-term uses. 89 In that Order, the Commission approved N SCC’s short-term pledge of clearing fund assets other than cash as collateral for loans to satisfy temporary losses or liabilities incident to its clearance and settlement business.90 The Commission looked to the reasonably short-term nature of the loan 91 and N SCC’s expectation that it would only pledge such securities when it would otherwise be permissible to assess the fund.92 The Commission also approved N SCC’s use of the cash portion of the clearing fund in certain circumstances in view of the “carefully controlled use” by NSCC of clearing fluid cash and the economic and administrative value of making
87 Standards Release, 45 FR at 41929. The 

Commission continues to believe that such 
investments must be made by the clearing agency in 
light of its fiduciary responsibilities. See also  note 
89 infra.

88 Standards Release. 45 FR at 41929.
89 Securities Exchange Act Release No. 19230 

(November 10,1982). 47 FR 51969 (November 18. 
1982) (“N S C C  Order” ), at 51972.

90 In N S C C ’s program, the pledgq of clearing fund 
assets, if not repaid within 30 days, results in the 
pledge being deemed a clearing fund assessment 
under N S C C ’s rales. The Commission determined 
that pledging clearing fund assets for a loan to cove.- 
a temporary loss in lieu of making pro rata 
assessments does not subject such assets to 
unreasonable risk, under those circumstances.

91 See  N S C C  Order. 47 FR at 51977
92 N SC C  anticipated such short-term use of 

clearing fund assets primarily when a member fails- 
to-settle and the lending bank requires a pledge to 
advance settlement monies or when N S C C  makes 
erroneous payments, such as state transfer tax 
payments, as agent for its participants.



45176 Federal Register / V ol. 48, N o. 192 / M onday, O ctober 3, 1983 / Noticesneeded cash available to NSCC conveniently.93(iv) DiscussionAlthough SCCP financing is neither a short-term unanticipated use nor a longer-term extraordinary use contemplated by the Standards, financing at SCCP is integrally related to clearance and settlement.94 Moreover, SCCP’s use of the clearing fund functionally constitutes an “investment” of clearing fund assets that provides important support to significant segments of SCCP’s participant community.95 The important question in assessing the financial responsibility of that program, therefore, is whether SCCP’s financing arrangements, on balance, assure the safeguarding of clearing fund assets invested in that program.SCCP’s financing program has benefitted SCCP, its participants and, indirectly, the public in several ways. Primary benefits include income to SCCP 96 and financial support to SCCP specialists, which helps the Phlx maintain orderly and liquid markets, thereby enhancing the public’s
93 A s  s t a t e d  in  th a t O r d e r , a  c le a r in g  a g e n c y 's  

c le a r in g  fu n d  s h o u ld  n o t b e  v i e w e d  in  is o la t io n  b u t  
r a th e r  a s  o n e  e le m e n t in  a  c o m p le m e n t  o f  
s a fe g u a r d s  d e s ig n e d  to  p r o te c t  th e  c le a r in g  a g e n c y  
a g a in s t  lo s s e s  a t tr ib u ta b le  to  c le a r a n c e  a n d  . 
s e ttle m e n t o p e r a tio n s . In  a d d it io n  to  s u b s t a n t ia l  
i n s u r a n c e  p o lic ie s  c o v e r in g  c e r t if ic a t e -r e la t e d  
l o s s e s , N S C C ’s  s a f e g u a r d s  in c lu d e  m a r k s -to -th e  - 
m a r k e t  o n  o p e n  f a il  p o s it io n s , s p e c ia l  m a r k s  fo r  
p o s it io n s  in  v o la t i le  s e c u r it ie s  o r  fo r  m o re  
c o n c e n t r a t e d  s e c u r it ie s  p o s it io n s , s p e c ia l  
s u r v e il la n c e  a n d  c o lla t e r a l  r e q u ir e m e n ts  fo r  
f in a n c ia l l y  im p a ir e d  m e m b e r s , a d d it io n a l  a s s u r a n c e  
a u th o r it y , a n d  a u th o r it y  to  r e v e r s e  c e r t a in  C N S  
d e liv e r ie s  to  d e fa u lt in g  p a r t ic ip a n t s . N S C C  O r d e r ,
47 FR at 51975.

94 Although SCC P ’s rules in the past authorized 
the use of its clearing fund to satisfy routine 
expenses on a daily basis, SCC P  has not used the 
clearing fund in a manner inconsistent with the Act 
and Standards. The Standards, as interpreted by the 
N S C C  Order, provide that the rules of the clearing 
agency should limit the purposes for which the 
clearing fund may be used to protecting the clearing 
agency and its participants against losses or 
liabilities not covered by insurance or other 
resources of the clearing agency. Thus, while the 
Standards would permit limited and prudent 
Investment of funds, the Standards require clearing 
agencies to protect clearing funds against 
unnecessary risks. See  N S C C  Order, 47 FR at 51971. 
Accordingly, SCC P  filed a proposed rule change that 
requires its clearing fund to be used only to satisfy 
losses and liabilities incident to SCCP's clearance 
and settlement process, and not to cover routine, 
daily operating expenses.

96 On average, specialist settlement volume 
approximates $3 million each day, which is roughly 
15 percent of S C C P ’s total daily settlement volume.

98 In 1982, SCC P  derived a significant portion of 
its total income from margin account interest 
payments. SCC P  has realized, on average, a higher 
rate of return through investing clearing fund cash 
in the financing program than if it had invested 
those assets in U.S. Government securities or in 
loans at overnight loan rates.

opportunity to obtain the best price in a particular Phlx-listed secuitities issue. Also, SCCP’s financing program htfs buttressed specialist trading activity, which, in turn, can increase transaction fees for Phlx and SCCP. Furthermore, by permitting SCCP to avoid interest charges that it would otherwise incur by borrowing funds from outside sources to finance Phlx specialists, SCCP has experienced reduced costs, estimated to be between $150,000 and $200,000 per year. These benefits, of course, accrue to the entire SCCP participant community.97The Commission believes that although SCCP’s financing program, as it has operated historically, has provided significant benefits to SCCP, its participants, and the public, that program presents distinct risks of financial exposure to SCCP, to its clearing fund, and to its participants. Because SCCP’s financing program permits SCCP to commit, for financing purposes, a substantial portion of clearing fund cash, in any given participant-default proceeding SCCP may not be able to access immediately that portion of the clearing fund.98 Moreover, if the value of securities collateralizing SCCP’s specialist obligations declines significantly concurrent with multiple participant defaults, SCCP may be unable to cover losses incurred in closing-out its obligations without further assessing participants. These events would be particularly troublesome absent a full range of risk-limiting measures at SCCP. In the past, SCCP has not monitored, other than through the Phlx, the financial capacity and operational capability of Phlx specialists and has not been authorized to demand further assurances from financially or operationally troubled participants. In addition, in the event of participant default, SCCP has not had express authority to reverse CNS deliveries to defaulting participants. In response to such concerns, however, SCCP amended its rules to establish formal safeguarding measures, which the Commission considers essential to the operation of a fully-registered clearing agency*(v) The Com m ission's DeterminationThe Commission believes that SCCP’s rules, as amended during the course of
97 In c o m e  S C C P  e a r n s  fr o m  its  f in a n c in g  p ro g r a m  

o f fs e t s  s o m e  S C C P  e x p e n s e s ,  th u s  r e d u c in g  S C C P ’s  
p a r t ic ip a n t  fe e s .

98 A s  o f  A u g u s t  5,1983, a b o u t  69 p e r c e n t  o f  
S C C P ’s  c le a r in g  fu n d  c o n s i s t e d  o f  c a s h , a l l  b u t  
a b o u t  15 p e r c e n t  o f  w h ic h  is  a v a i l a b le  to  S C C P  fo r  
f in a n c in g  p u r p o s e s . ( S C C P  c u s t o m a r ily  r e ta in s  a n  
in c r e m e n t o f  c le a r in g  fu n d  c a s h  th a t it d o e s  n o t u s e  
fo r  f in a n c in g .)

this registration proceeding, are consistent with the Act and the Standards, including the requirements respecting the safeguarding of funds and securities in the clearing agency’s custody or control. In view of SCCP’s Tule amendments, SCCP’s request for exemption from compliance with the Standard respecting clearing fund use has become moot and accordingly has been withdrawn.A  significant factor in the Commission’s determination to approve SCCP’s use of clearing fund cash in its financing program (as modified by the rule changes) is that SCCP was engaged in this activity in 1975, when Congress passed the 1975 Amendments. Those Amendments permitted SCCP, as a Reg T lender, to continue to finance securities purchases, while at the same time subjecting SCCP, as a clearing agency, to Commission regulation.99 Thus, the Commission believes that the Act necessarily contemplates clearing agency financing to the extent permitted by Regulation T. Because Section 17A also requires safety in clearance and settlement, however, the Commission believes that SCCP’s financing program must operate free of unreasonable risk.The Commission is encouraged by SCCP’s development of additional significant financial safeguards during this registration proceeding and fully anticipates that SCCP will continue to refine its systems and services in ways that further enhance their utility and safety. Accordingly, the Commission has determined that SCCP’s financing activities are consistent with the Act and the Standards, but believes it appropriate to attach the following conditions to the program’s continuing operation. First, pursuant to its rule change, SCCP must use its authority, as necessary and appropriate, to demand and collect further assurances of participants’ financial stability and operational capacity, to reverse certain CNS deliveries to defaulting participants, and to close-out promptly and efficiently defaulting participants’
99 The 1975 Amendments prohibited ali persons, 

other than registered broker-dealers, from 
subsequently becoming members of a national 
securities exchange. Section 31(a) of the 1975 
Amendments, however, permitted non-broker 
organizations that were exchange members prior to 
that legislation's effective date to maintain their 
exchange membership without registering as a 
broker-dealer. Since SCC P  was a non-broker Phlx- 
member prior to the effective date of the 1975 
Amendments, SCC P  was permitted to continue 
engaging in securities-related lending activities 
under Regulation T as an exchange member without 
registering as a broker-dealer. See  Pub. L. No 94-29, 
section 31(a), 89 Stat. 97 at 170 (1975); 12 CFR 220.1. 
220.1(b), 220.2(b), as amended at 48 FR 23161 (May 
24,1983).



Federal Register / V o l. 48, No. 192 / M onday, October■ M KH B gaB aB W W aW aM M M W gB aaaB B W H M BM B aB BM r'IllIB n W lllT I'jaB SM M M B M BH M W B B M B B W B III III ■ H U H » « — H g Bopen fails. In addition, as authorized by its rule change, SCCP must periodically assess the risks to the clearing agency from its financing program and other services, must maintain a reasonable, minimum level of uncommitted clearing fund cash for emergency use, must monitor the financial and operational capabilities of its borrowers, and. must provide financing strictly in accordance with Rules 8c-l and 15c2-l under the Act. Finally, in light of the disparities in treatment created by using aggregate participant cash clearing fund contributions to finance the activity of only some participants, SCCP’s registration is further conditioned on SCCP disclosing to all participants the nature, extent, and terms of its financing program.1002. ConclusionBased on the foregoing, the Commission believes that SCCP and Philadep at this time satisfy the Requirements and Standards and that they should be fully registered subject to the conditions noted herein.
D. P C C  and PSD TCPCC and PSDTC are wholly-owned clearing agency subsidiaries of the Pacific Stock Exchange, Inc. (“PSE” ).The PCC/PSDTC complex offers to participants services comparable to other regional clearing agency complexes. For example. PCC/PSDTC offers trade recording services for PSE- listed and OTC securities transactions; OTC trade comparison services through its participation in the National OTC Comparison System; 101 CNS clearance services;102 trade settlement services through the RIO interface; book-entry depository services; dividend and interest accounting; and participation in the NIDS.1031. The Com m ission's Review  ProcessThe Commission’s review of PCC’s Form CA-1, including PCC’s by-laws and rules, was extensive and detailed. Such close and careful review was necessary because PCC’s by-laws and rules for some time have not reflected PCC’s modern clearance and settlement systems. In developing suitable contemporary rules, PCC staff met with the Commission staff periodically to *

100 S C C P  h a s  u n d e r ta k e n  to  d is c l o s e  s e p a r a t e ly  
and s p e c if ic a lly  to  its  p a r t ic ip a n t s  th e  n a tu r e ,  
e x te n t, a n d  te rm s o f  i ts  f in a n c in g  a c t iv it ie s .

101 See Securities Exchange Act Release No. 
18277 {November 11,1981), 46 FR 58239 {November
30,1981), regarding the National O TC Comparison 
System.

101 PCC established the first C N S system in 1,960. 
,0? See Securities Exchange Act Release No. 

19437 {January 18.1983). 48 FR 3441 {January 25.
1983), regarding N1DS. See also  note 36 supra.

discuss necessary changes and thereafter revised its by-laws and rules. In contrast, PSDTC’s Form CA-1, including PSDTC’s by-laws and rules, as filed in December 1980, substantially reflected PSDTC’s current depository functions.2. Findingsa. P C C  . ÇDuring this registration proceeding, PCC proposed many new by-laws and .rules, the most important of which related to: (1) the structure, control, and use of PCC’s clearing fund; 104 (2) financial responsibility and operational capacity standards for applicants and participants; 105 (3) disciplinary actions and hearing and appeal procedures; 106(4) fair representation of participants in the director selection process; 107 and(5) meaningful safeguards against financial exposure in the event of participant default.108PCC subsequently filed with the Commission comprehensive proposed rule changes to conform its by-laws, rules, and procedures to the Act and the Standards.109 For example, PCC’s amendments authorize PCC to take custody of its clearing fund assets and eanble PCC, rather than the PSE, to invest and to pledge clearing fund assets. Moreover, each participant’s minimum required cash contribution has been increased significantly, and PCC now allows its participants to collateralize their clearing fund open account indebtedness (required contributions over the minimum cash amount) through the controlled use of letters of credit, in addition to traditional collateral such as U.S. Government securities.To comply with the Act’s fair representation requirement, PCC established a nominating committee, cbnsisting of members of the PSE’s
104 See  discussion in text at notes 84-93 supra 

regarding appropriate clearing agency uses of 
clearing participant fund assets.

105 Cf. Securities Exchange Act Release No. 15744 
(May 17 1982), 47 FR 22285 (May 21.1982) 
(standards for N S C C  broker-dealer applicants and 
participants), Securities Exchange Act Release No. 
18417 (August 16,1982), 47 FR 37990 (September 16, 
1982) (standards for N SC C  bank applicants and 
participants).

108 See  discussion in text accompanying notes 
128-133 infra for the Requirements regarding the 
types of clearing agency disciplinary actions and 
the due process requirements for those actions.

107 See  discussion in text accompanying notes 
52-62 supra regarding the Requirements for fair 
representation of participants in the election of 
clearing agencies’ boards of directors.

108 See  discussion in text accompanying notes 
84-93 supra relating to the Requirements regarding 
the safeguarding of securities and funds.

109 These rule changes will be approved by the 
Commission in separate releases.

3, 1983 / Notices 45177board of governors’ executive committee, to nominate condidates for PCC’s board of directors. That nominating committee has the duty to assure fair representation of PCC’s members when selecting nominees. In addition, any ten PCC participants now may nominate a board candidate by petitioning the nominating committee.110Finally, PÇG’s rule changes stengthen significantly PCC’s mechanisms against financial exposure from participant default or insolvency. For example, PCC can (1) reverse certain unsettled trades of an insolvent participant; (2) require a participant to pay PCC additional marks-to-the-market in certain v circumstances [e.g., when the participant has positions in volatile securities issues); and (3) require a financially or operationally troubled participant to provide PCC with further assurances of financial responsibility or operational capacity, such as providing additional clearing fund deposits.b. PSD TCAs noted above, PSDTC’s by-laws and rules required fewer revisions than PCC’s to comply with the Act and the Standards. During this registration proceeding, however, PSDTC revised its by-laws and rules (1) to restructure PSDTC’s participants fund and to narrow its usage; 111 (2) to provide financial responsibility and operational capacity standards for applicants and participants; 112 (3) to strengthen due process protections in disciplinary proceedings; 113 and (4) to assure fair . representation for participants in the director selection process.114 These rules changes will be approved by the Commission in separate releases.1153. ConclusionBased upon its review of PCC’s and PSDTC’s Forms CA-1, including the recent rule changes, the Commission
110 P C C ,  at thjs time, has not yet subjected its 

shareholder, the P S E ,  to a duty to vote in a P C C  
board of director's election with a view toward 
assuring fair representation of a cross-section of the 
community of participants. To expedite full 
registration, and as a condition of that registration, 
however, P C C  has undertaken to impose that 
responsibility through the P S E  in the immediate 
future.

111 P S D T C ’ s  problems relating to its participant's 
fund were identical to those at P C C .  See  note 104 
supra.

112 See  note 105 supra.
113 See  discussion in text at notes 128-133 infra 

regarding the Act's due process requirements for 
clearing agency disciplinary proceedings.

*14 See  discussion in text at notes 52-62 supra 
regarding the act’s fair representation requirements.

116 The Commission expects to issue those 
releases at the end of the 30-day statutory waiting 
period.



45178 Federal Register / Vol. 48, No. 192 / Monday, October 3, 1983 / Noticesbelieves that PCC and PSDTC at this time satisfy the Requirements and Standards. Because PCC and PSDTC have recently undergone significant operational and management changes, however, the Commission and the BGFRS plan to monitor those clearing agencies’ performances carefully during the next year. Nonetheless, the Commission hereby determines that PCC and PSDTC should be fully registered as clearing agencies under the Act, subject to the undertakings noted herein.
E  N SC CIn 1976, NSCC applied to the Commission for temporary registration under Section 17A(b) and 19(a)(1) of the Act and Rule 17Ab2-l. NSCC proposed a two-phase merger of three clearing corporation separately owned by the AMEX, the NASD, and the NYSE. After holding hearings and receiving extensive public comment on N SCC’s application for registration,116 the Commission granted temporary registration to N SC C ,117 subject to several substantial conditions and extensive Commission monitoring of both NSCC and its impact on other clearing agencies and the securities industry.118Since 1976, the Commission has monitored NSCC carefully and extensively. As part of its monitoring program, the Commission reviewed N SCC’s efforts to satisfy all of the Registration Order’s requirements 119 and reaffirmed its decision to register N SC C .120 More recently, when the Commission determined that NSCC was in compliance with all of the conditions to its temporary registration, as modified, it permitted NSCC to enter the fully-merged phase of its operations.1211.6 See, e.g., S e c u r it ie s  E x c h a n g e  A c t  R e l e a s e  N o .  

12274 ( M a r c h  29,1976), 41 F R  14455 ( A p r il  5.1976).
1 .7 S e c u r it ie s  E x c h a n g e  A c t  R e l e a s e  N o . 13163 

( Ja n u a r y  13,1977), 42 F R  3916 ( Ja n u a r y  21,1977) 
(“ R e g is t r a tio n  O r d e r ” ).

118 T h e  C o m m is s i o n  s u b s e q u e n t ly  h a s  m o d ifie d  
th e s e  c o n d it io n s  a s  c ir c u m s t a n c e s  h a v e  re q u ir e d . 
See  n o te s  119-122 infra.•19 E.g.. F ile No. SR -N SCC-81-16, Securities 
Exchange A ct Release No. 18327 (Decem ber 11, 
1981), 46 FR 61379 (Decem ber 16, 1981) (fee schedule 
with geographically m utualized pricing); and 
"Notice o f Subm ission o f Report Evaluating 
Facilities Management Alternatives B y N SC C, " Fite 
No. S7-916, Securities Exchange A ct Release No. 
18296 (Decem ber 1. 1981), 46 FR 60082 (Decem ber 8, 
1981) (report prepared by independent public 
accountants on N SC C 's choice o f facilities 
manager).

120 O r d e r  A f f i r m in g  N S C C ’s R e g is t r a t io n  a n d  
S t a t e m e n t  o f  R e a s o n s , F ile  N o . 600-15, S e c u r it ie s  
E x c h a n g e  A c t  R e l e a s e  N o . 17562 F e b r u a r y  20,1981, 22 S E C  D o c k e t  129 ( M a r c h  10,1981), a s  r e fe r e n c e d  
in  46 F R  14244 ( F é b r u a r y  26,1981).

121 S e c u r it ie s  E x c h a n g e  A c t  R e le a s e  N o .  19705 
( A p r il  26,1983), 48 F R  20189 ( M a y  4.1983). N S C C

In addition, the Commission has reviewed, on a continuing basis, and approved, as consistent with the Act, numerous proposed rule changes submitted by NSCC, pursuant to Section 19(b) of the Act and Rule 19b-4 thereunder, affecting a broad range of N SCC’s responsibilities, services, and activities.122 Accordingly, the Commission’s oversight of NSCC has been and continues to be rigorous and thorough.Based upon the Commission’s oversight of N SCC’s activités and the review conducted in conjunction with these proceedings, the Commission has determined that N SCC’s by-laws, rules, procedures, and systems, as amended, are consistent with the Requirements and the Standards. Accordingly, the Commission believes that NSCC should be granted full registration.
F .D T CDTC, the largest registered securities depository based on deposits, offers participants a variety of depository services.123 DTC also performs services
remains subject, as practicable, to the conditions of 
the Registration Order, as subsequently modified by 
any relevant Commission letter, release, action, or 
order.122 See, e.g., Securities Exchange Act Release No. 
17343 (November 26,1980), 45 FR 80224 (December
3,1980) (allowing N S C C  to process municipal 
securities transactions), modified by Securities-''- 
Exchange Act Release No. 17660 (March 27,1980),
46 F R  20017 ( A p r il  2,1981); S e c u r it ie s  E x c h a n g e  A c t  
R e le a e  No. 18744 ( M a y  17,1982), 47 F R  22265 ( M a y
21.1982) (applicant and participant standards for 
broker-dealers and financial protections) modified 
by Securities Exchange Act Release No. 18417 
(August 23,1982), 47 FR 37990 (September 16,1982); 
Securities Exchange Act Release No. 19191 (October
29.1982) , 47 FR 50597 (November 8,1982) (applicant 
and participant standards for banks); N SC C  Order, 
supra note 89 (clearing fund requirements for bank 
participants).

N S C C  a ls o  p r o p o s e d , a n d  th e  C o m m is s i o n  
a p p r o v e d , r u le  c h a n g e s  th a t, a m o n g  o th e r  th in g s , 
a d d r e s s e d  th e  o b lig a t io n s  s p e c if ie d  in  th e  
R e q u ir e m e n ts  a n d  th e  S t a n d a r d s . See Securities 
Exchange A c t Release No. 20123 (August 26,1983), 
48 FR 40049 (Septem ber 2,1983) (N SCC's appeal 
procedures fo r applicants and participants who are 
denied participation, lim ited in their access to 
services, suspended, sanctioned or expelled by 
N SCC); Securities Exchange A ct Release No. 20124 
(August 26, 1983), 48 Fr 40051 (Septembr 2, 1983) 
(technical amendments that, among other things, 
conform N SC C 's rules to the Standards).

i 2s d t C  acts as a custodian for securities; 
performs computerized book-entry delivery of 
securitiés immobilized in its custody; performs 
computerized book-entry pledges of securities in its 
custody; and provides for withdrawals of securities 
on a routine or urgent basis. Ancillary services 
include: (i) book-entry distribution of securities 
offered in public underwritings; (ii) a dividend 
reinvestment service; (iii) a third-party pledge 
system in which Q C C  members may pledge to O C C  
securities on deposit at D T C  that underlie options;
(iv) a  p a y m e n t  o rd er  s e r v ic e  th a t a l lo w s  
p a r t ic ip a n t s  to  u s e  th e ir  D T C  a c c o u n t s  to  s e tt le  
m o n e y  p a y m e n t s  th a t a r e  a s s o c i a t e d  W ith  s e c u r it ie s  
tr a n s a c t io n s  t h a t j j c c u r  o u ts id e  th e  d e p o s it o r y ; a n d
(v) a voluntary offering program for delivery of

for other securities depositories, notably as facilities manager for the NIDS.124 In addition, as the “qualified securities depository” of NSCC, DTC performs critical functions on behalf of NSCC in connection with NSCC participant services. Finally, DTC, like other securities depositories, operates a Participant Terminal System consisting of a network of computer terminal stations located in participants’ offices that enable participants to communicate instructions and inquiries to DTC and to receive messages and reports from D T C.125DTC is substantially user owned, with each participant’s ownership interest determined annually on the basis of that participant’s use of DTC’s services. User-participants are afforded the opportunity for practical representation in the administration of DTC’s affairs through representation on DTC’s board of directors,126 and a periodic opportunity to comment on proposed rule changes.When DTC filed its application for registration, it objected to, or requested exemption from, certain Standards: the standard of care; the limitation on the use of clearing fund assets; and the internal accounting control report requirement. After consultation with the Division, however, DTC withdrew its objection to application of the Standards concerning the use of the clearing fund and converted its objection to the internal accounting control report requirement to a request for a limited exemption. As discussed below, the Commission is not imposing a strict liability standard of care and is granting DTC’s exemptive request from certain aspects of the internal accounting control report requirement. Accordingly, because review of DTC’s application, as amended during this proceeding, revealed substantial compliance with the Act and the Standards,127 the
s e c u r it ie s  te n d e r e d  to  b id d e r s ’ a g e n ts  in  te n d e r  
o ffe r s .124 See  n o te  36 supra.128 See  n o te  48 supra. S o  th a t c le a r in g  a g e n c ie s  
a n d  fe d e r a l r e g u la to r s  c o u ld  o b t a in  s u ff ic ie n t  
e x p e r ie n c e  to  a s s e s s  s y s t e m  b e n e fit s  a n d  s a fe t y ,  
th e s e  s y s t e m s  h a v e  o p e r a te d  a s  p ilo t  p ro g r a m s  
s in c e  th e ir  in c e p t io n . T h e  C o m m is s i o n  e x p e c t s  to  
c o n s id e r  w h e th e r  to  a p p r o v e  th e s e  s y s t e m s  in  th e  
n e a r  fu tu r e .126 The election of the board of directors is 
conducted under a system of cumulative voting 
which ensures that no group controlling more than 
50% of DTC stock can elect all directors.

127 O n e  s ig n if ic a n t  v a r i a n c e  fr o m  th e  
R e q u ir e m e n ts , h o w e v e r , w a s  n o te d  w it h  r e s p e c t  to  
a s s u r in g  p a r t ic ip a n t s  due: p r o c e s s  w h e n  d is c ip lin in g  
p a r t ic ip a n t s  o r lim itin g  th e ir  a c c e s s  to  D T C  s e r v ic e s .  
A s  a  r e s u lt , D T C  h a s  u n d e r ta k e n  to  r e v is e  its  ru le s  
to  e s t a b lis h  s u it a b le  p r o c e d u r a l p r o te c tio n s .



Federal Register / Vol. 48, No. 192 / Monday, October 3, 1983 / Notices 45179Commission is granting DTC full registration as a clearing agency, subject to DTC’s fulfilling its undertakings^1. Capacity To Enforce Rules and To 
D iscipline Participants in Accordance 
With Fair ProceduresThe Act requires clearing agencies to have authority to discipline participants for violations of clearing agency rules and to select appropriate sanctions from the list set forth in Section 17A(bJ(3)(G) of the A ct.128 The Act also requires clearing agency disciplinary procedures to be fair. Thus, participants charged with a violation must be afforded the right to a fair and impartial hearing,129 a request for which should stay the imposition of a proposed sanction unless the sanction is a summary suspension.130 To assure impartiality, the hearing panel should be composed of directors or other persons disinterested in the initial disciplinary recommendation.DTC has undertaken to amend its rules to conform to the A ct,131 by including in its rules the statutory list of sanctions 132 and by ensuring the right to be heard by an impartial panel in proceedings that could result in a recommendation to impose sanctions, deny participation, or limit access to services. Under the amended rules, the right to a hearing before persons disinterested in the initial recommendation will be granted to all participants regardless of the sanctions imposed, and any sanction, except summary suspension, will be stayed automatically upon a participant’s request for a hearing.1332. Clearing Agency Standard o f CareThe Standards urged clearing agencies to embrace a strict standard of care in safeguarding participants’ funds and securities.134 The Standards called128 Statutory sanctions include: “expulsion, 
suspension, limitation of activities, functions, and 
operations, fines, censure, or any other fitting 
sanction.” Section 17A(b)(3)(G) of the Act.

129 See  Section 17A (b)(3)(H) and (b)(5) of the 
A c t; S t a n d a r d s  Release, 45 FR at 41925. See 
generally In re Çhar/es H. Ross, Inc., Securities 
E x c h a n g e  Act Release No. 16230 (October 1,1979), 
18 S E C  D o c k e t  557 (October 16,1979).

130 See  Section 17A(b)(5)(C) of the Act.
131 See  letter from Edward J. McGuire, General 

Counsel, DTC, to the Division (August 10,1983), File 
No. 600-5.

132 See  n o te  64 supra.
133 T h e  C o m m is s io n  b e lie v e s  th a t r e q u e s ts  fo r  

further a s s u r a n c e s  a n d  im p o s itio n  o f  m o re  s trin g e n  
credit te rm s , s u c h  a s  c a s h  a n d  c a r r y , o r d in a r ily  
w o u ld  n o t c o n s titu te  “ s a n c t i o n s ”  u n d e r  th e  A c t .  
T h u s, a p a r tic ip a n t ’s  r e q u e s t fo r  a  h e a r in g  
c o n c e rn in g  th o s e  c le a r in g  a g e n c y  d e te r m in a tio n s  
w o u ld  n o t g e n e r a te  a n  a u t o m a t ic  s t a y .

134 S e e  S t a n d a r d s  r e le a s e , 45 FR a t 41930.

on registered clearing agencies to undertake, by rule, to deliver all fully- paid-for securities in their control to, or as directed by, the participant for whom securities are held. The Standards further urged registered clearing agencies to assume full responsibility to their participants for the acts or omissions of clearing agencies’ sub­custodians 135 and, accordingly, required clearing agencies to assure that their sub-custodians have the capability to deliver promptly fully-pald-for securities at the direction of participants or the clearing agencies. Thus, under that Standard, a registered clearing agency would have been strictly liable to participants for losses incident to a failure by either the clearing,agency or any of its sub-custodians to promptly deliver fully-paid-for securities to participants on demand.The Commission does not believe sufficient justification exists at this time to require a unique federal standard of care for registered clearing agencies.The temporarily registered clearing agencies have demonstrated competence and a high level of responsibility in safeguarding securities and funds, whether in vaults, in processing areas, or in transit. As a result, these clearing agencies have experienced few losses. Moreover, when losses have occurred, clearing agencies have handled those losses in a very responsible manner, minimizing damage to solvent participants and avoiding disruptions in the National System.Although not subject to strict liability under state law for the loss of participants securities, the applicant securities depositories are limited purpose trust companies. As such, they are each responsible under state or federal law, or both, to protect participants’ securities and funds. In addition, the temporarily registered clearing agencies all have substantial systems of internal accounting control, are subject to continuous internal and external reviews respecting those systems,136 and maintain significant
135 M o r e  s p e c i f ic a l ly ,  th e  S t a n d a r d s  p r o v id e d  th a t  

c le a r in g  a g e n c y  r u le s  s h o u ld  a c k n o w l e d g e  l ia b il it y  
to  p a r t ic ip a n t s  fo r  fa ilu r e  to  d e liv e r  p a r t ic ip a n t s ’ 
s e c u r it ie s  r e s u ltin g  fro m :

(i) th e  n e g lig e n c e  o r  m is c o n d u c t  o f  th e  c le a r in g  
a g e n c y , th e  c le a r in g  a g e n c y ’s  s u b - c u s t o d ia n s  o r  
a g e n t , o r a n y  o f  th e ir  r e s p e c t iv e  a g e n t s  or  
e m p lo y e e s ; (ii) th e  p la c e m e n t , o n  f u lly -p a id -fo r  
p a r t ic ip a n t ’ s s e c u r it ie s  h e ld  b y  th e  c le a r in g  a g e n c y ,  
o f  a n y  lie n , c la im , r ig h t, o r  c h a r g e  o f  a n y  k in d  in  
f a v o r  o f  th e  c le a r in g  a g e n c y , th e  c le a r in g  a g e n c y ’ s 
s u b - c u s t o d ia n  o r  a g e n t  o r a n y  p e r s o n  c la im in g  
th r o u g h  a n y  o n e  o r m o re  o f  th e m ; (iii) la r c e n y ; (iv)  
m y s te r io u s  d is a p p e a r a n c e ; o r  (v) a n y  o th e r  c a u s e  
fo r  w h ic h  th e  c le a r in g  a g e n c y  h a s  a s s u m e d  
r e s p o n s ib ili t y . Id.136 See id., at 41927-28,

safeguards, including substantial insurance coverage, respecting loss of funds and securities in their possession or control.1373. Use o f the Participant’s FundAs noted above, DTC expressed concern about limitations that the Standards impose on use of the participants’ fund. Since the Standards were published, the Commission has clarified that the range of permissible uses of clearing fund assets covers all losses and liabilities incident to clearance and settlement activities.138 DTC, therefore, has withdrawn its objection to the Standards and has represented that it will use clearing fund assets consistent with existing general Commission policies.139 With respect to the use of DTC’s clearing fund assets, therefore, the Commision believes that DTC’s rules conform to the Requirements and the Standards.4. Internal Accounting Control ReportThe Standards require a clearing . agency to “furnish annually to participants an opinion report prepared by its independent public accountant based on a study and evaluation of the clearing agency’s system of internal accounting control for the period since the last such report.140 As discussed in the Standards, the report shoud be based on a study of the system of ' internal accounting control, “including a review of the system and tests of compliance.” The scope of the study, moreover, “shall be sufficient to provide reasonable assurance that any material weakness existing during the period [since the last reportj would be discovered. The accountant’s report [must] describe any material weakness is discovered and any corrective action taken or proposed to be taken.” 141
137 P r e v e n t iv e  m e a s u r e s  i n c lu d e  (i) a c c e s s  c o n tr o l  

o n -s it e , o ff- s it e , a n d  in -tr a n s it ; (ii) w r itt e n  
p r o c e d u r e s  d e t a il in g  s t e p s  in v o lv e d  in  h a n d lin g  
fu n d s  a n d  s e c u r it ie s ; (iii) m a in t e n a n c e  o f  a n  o r d e r ly  
a n d  s e c u r e  w o r k in g  e n v ir o n m e n t; (iv ) e a r ly  w a r n in g  
s y s t e m s  a n d  p r o c e d u r e s  r e s p o n s iv e  to  fir e , n a t io n a l  
d is a s t e r , a n d  in tr u s io n ; a n d  (v) m e a s u r e s  d e s ig n e d  
to  a s s u r e  (a) s o f t w a r e  in te g r ity ; (b) a d e q u a c y  o f  
a c c o u n t in g  c o n tr o ls ; a n d  (c )  d a t a  a c c u r a c y .138 See discussion supra at notes 89-92.139 See discussion supra in text at notes 84-93 
regarding use of clearing fund assets.

140 S t a n d a r d s  R e l e a s e , 45 F R  a t 41925.
141 S t a n d a r d s  R e l e a s e , 45 F R  a t 41928.
A  m a te r ia l  w e a k n e s s  w a s  d e fin e d : a s  a  c o n d it io n  

fo r  w h i c h  th e  a u d ito r  b e li e v e s  th a t  th e  p r o c e d u r e s  
(o r l a c k  th e r e o f)  o r  th e  d e g r e e  o f  c o m p lia n c e  w it h  
th e m  d o e s  n o t p r o v id e  r e a s o n a b le  a s s u r a n c e  th a t  
e r ro rs o r  ir r e g u la r it ie s  in  a m o u n t s  th a t w o u ld  
m a t e r ia lly  a f f e c t  th e  c le a r in g  a g e n c y  . . w o u ld  b e
p r e v e n te d  o r d e t e c t e d  w it h in  a  t im e ly  p e r io d  b y  
e m p lo y e e s  in  th e  n o r m a l c o u r s e  o f  p e r fo r m in g  th e ir  
a s s ig n e d  f u n c t io n s . Id.

Continued



45180 Federal Register / V o l  48, No. 192 / M onday, October 3, 1983 / NoticesAs envisioned by the Standards and as further elaborated in Securities Exchange Act Release No. 19744 (May 9, 1983),142 the scope of the study and evaluation would cover all clearing agency activities performed for participants, particularly trade recording, transaction processing, and depository activities (including those depository activities associated with securities positions and related money balances).143 O f course, where clearing agency activities involve sub­custodians, the study and evaluation would encompass, to the extent necessary, controls at those organizations. Excluded from the scope of the study and evaluation, however, would be clearing agency corporate functions, such as payroll accounting.The Standards established the internal accounting control report requirement in recognition of the crucial role of clearing agencies in the National System. The report was intended to promote confidence and to increase participation in the National System and, through an independent professional assessment of the system- wide safety and efficiency of clearing agencies, to facilitate and supplement Commission oversight and inspection of clearing agencies, consistent with the Commission’s responsibility to foster safe and efficient clearing agency operations. Accordingly, the Standards proposed the annual “for-the-period” requirement to provide a very high degree of assurance to participants and to the Commission concerning the safety of overall clearing agency operations. To opine with respect to the system of internal accounting control for-the- period, the independent accountant would be required to comply with general standards established by the American Institute of Certified Public Accountants (the “AICPA”) 144 as
T h e  C o m m is s i o n  h a s  d e te r m in e d  th a t a c c o u n t a n t s  

n e e d  n o t a s s e s s  th e  e f f e c t  o f  a  w e a k n e s s  o n  o th e r  
c le a r in g  a g e n c ie s  a s  o r ig in a lly  re q u ir e d  b y  th e  
S t a n d a r d s .

■ « 48 FR 21689 (May 13,1983).145 Thus, the controls that may need to be 
evaluated include, among others, general 
organization of the clearing agency, physical 
security, reconciliation of participant accounts, 
internal auditing, and insurance coverage. In 
addition, those specific services and operations that 
may need to be reviewed include: (1) Electronic 
data processing and communications systems (E .G .. 
participant terminal and institutional delivery 
systems): (2) trade and securities processing 
systems (data input and output, deposits, 
withdrawals, book-entry transactions, and 
dividends); and (3) all related money balances. This 
list, however, is intended to be illustrative, not 
comprehensive.144 See, e.g ., AICPA. Statement on Auditing 
Standards (“ S A S ” ) No. 30. Reporting in Internal 
Accounting Controls.

supplemented by, the Standards Reléase.145As noted above, DTC reguested reconsideration of the internal accounting control report requirement.In particular, as DTC suggested, engaging an independent public accountant to prepare a report on the basis of a year-round study and evaluation of the clearing agency’s system of internal accounting control would be unduly expensive and, in DTC’s opinion, a three-month study and evaluation should be sufficient to meet the statutory requirements.In response to the Commission’s concerns underlying the annual “for-the- period” requirement,146 however, DTC agreed that, if permitted to limit the accountant’s study and evaluation to a three-month period each year,147 DTC’s internal audit department would undertake a review of DTC’s system of internal accounting control throughout the year in a manner contemplated by the Standards and would report promptly to DTC’s audit committee any material weaknesses found to exist. In addition, DTC agreed that DTC’s outside accountants would review the internal audit department’s audit plan, audit programs, staffing and work product and would report the results of their review to the DTC audit committee to assist that committee in ensuring that material weaknesses are prevented or detected timely by employees in the normal course of performing their assigned functions.The Commission believes that the approach suggested by DTC, modified to provide for competent and continuous internal audit department review and testing of the system of internal accounting control, represents an appropriate alternative to the “annual period”  requirement. Further, in ■
145 F o r  e x a m p le , th e  S t a n d a r d s  R e l e a s e  d e fin e s - th e  

term  “ M a t e r i a l  w e a k n e s s "  fo r  u s e  in  a s s e s s i n g  th e  
c le a r in g  a g e n c y ’s  s y s t e m  o f  in te r n a l a c c o u n t in g  
c o n tr o l. See  S t a n d a r d s  R e le a s e , 45 F R  a t 41928.

148 G e n e r a l l y ,  th o s e  c o n c e r n s  r e la te d  to  in s u r in g  
th a t m a te r ia l  w e a k n e s s e s  th a t m ig h t y  o c c u r  
b e t w e e n  d is c o n t in u o u s  r e v ie w  p e r io d s  s h o u ld  n o t  
b e  le ft  u n c o r r e c te d  fo r  a  s ig n if ic a n t  p e r io d  o f  tim e . 
B e c a u s e  c le a r in g  a g e n c y  s u p e r v is o r y  p e r s o n n e l m a y  
f a il  to  p e r fo r m  c e r t a in  ta s k s  im p o r ta n t to  a n  
e f f e c t iv e  s y s t e m  o f  in te r n a l a c c o u n t in g  c o n tr o l a n d  
b e c a u s e  c le a r in g  a g e n c y  m a n a g e m e n t  m a y  ¿ h a n g e  
s p e c i f ic  p r o c e d u r e s  o r a d d  n e w  s e r v ic e s  .in w a y s  
th a t a d v e r s e ly  a f f e c t  e x is t in g  in te r n a l a c c o u n t in g  
c o n tr o ls , th e  C o m m is s i o n  b e lie v e s  t h a t  c o n tin u o u s  
p r o fe s s io n a l  r e v ie w  a n d  te s tin g  o f  th e  c le a r in g  
a g e n c y 's  s y s t e m  o f  in te r n a l a c c o u n t in g  c o n tr o l is  
c r u c ia l  to  m a in ta in in g  c o n fi d e n c e  in  th e  N a t io n a l  
S y s t e m .147 DTC agreed that the scope of this three month 
study and evaluation would include all aspects of 
the system of internal accounting control over all 
activities performed for, or on behalf of, participants 
and would extend to controlsrelated to money 
settlement. See  note 143 supra.

recognition of the significant level of refinement achieved by DTC in its internal audit functions, the Commission is approving DTC’s request to implement its proposed alternative, consistent with its representations to the staff and the general principles outlined below. Moreover, the Division will provide interpretive assistance to other clearing agencies that may wish to satisfy the requirements by electing this alternative.148In making this determination respecting DTC and in coilsidering other interpretive requests, the Commission notes the following general policy considerations. Clearing agencies play a crucial role in the processing of securities transactions, and clearing agency participants and their customers depend on safe and efficient clearing agency operations. Accordingly, to insure that material weaknesses are prevented or detected timely by employees in the normal course of performing their assigned functions, the Commission believes that DTC and other clearing agencies electing this alternative must establish and maintain the highest professional quality internal audit departments that (i) are adequately staffed with qualified personnel that possess the requisite technical expertise and maintain objectivity in the performance of their duties; and (ii) have appropriate audit plans, programs and procedures designed to meet the objectives of the Standards. Indeed, to be able to elect this alternative, the Commission believes clearing agencies must obtain agreement from their outside accountants to perform certain reviews and to report to the clearing agency’s board of directors respecting the staffing, objectives, and performance of the clearing agency’s internal audit department.149 Moreover, if the electing
148 C le a r i n g  a g e n c ie s  th a t w is h ,t o  e le c t  th is  

a lt e r n a t iv e  s h o u ld  a d d r e s s  th e ir  w r itt e n  r e q u e s t fo r  
in te r p r e tiv e  a s s is t a n c e  to  th e  D iv is io n  o f  M a r k e t  
R e g u la t io n . . . .

149 M o r e  s p e c i f ic a l ly ,  th e  a c c o u n t a n t s  s h o u ld  
in c lu d e  in  th eir  th r e e -m o n th  in t e n s iv e  s t u d y  o f  th e  
e le c t in g  c le a r in g  a g e n c y ’s  s y s t e m  o f  in te rn a l  
a c c o u n t in g  c o n tr o l, a  r e v ie w  o f  th e  in te rn a l a u d it  
d e p a r t m e n t's  a b ili t y  to  id e n t ify  m a te r ia l  
w e a k n e s s e s  th r o u g h o u t th e  y e a r . T h is  r e v ie w  sh o u ld  
in c lu d e : in te r n a l a u d it  d e p a r t m e n t o b je c t iv e s ;  
in te r n a l a u d it  d e p a r t m e n t s t a ff in g  ( le v e ls ,  
s u p e r v is io n , a n d  te c h n ic a l  e x p e r tis e ) ; in te r n a l a u d it  
d e p a r t m e n t p ro g r a m s  a n d  p r o c e d u r e s ; te s tin g  o f  
in te r n a l a u d it  d e p a r t m e n t w o r k  d u r in g  th e  th r e e -  
m o n th  p e r io d ; a n d  r e v ie w  o f  in te r n a l a u d it,  
d e p a r t m e n t d o c u m e n t a t io n  o f  r e v ie w s  a n d  te s ts  
p e r fo r m e d  th r o u g h o u t th e  y e a r .

T h e  a c c o u n t a n t 's  re p o rt to  th e  a u d it  c o m m itte e  o f  
b o a r d  o f  d ir e c to r s  s h o u ld  b e  m a d e  in  s u c h  a  m a n n e r  
a s  to  in fo r m  th e b o a r d  fu lly  o f  a n y  d e fic ie n c ie s  
r e s p e c tin g  the. in te r n a l a u d it  d e p a r t m e n t d is c o v e r e d

Continued



T Federal Register / Vol. 48, No. 192 / Monday, October 3, 1983 / Notices 45181clearing agency’s internal audit department routinely has not performed extensive reviews and testing of the clearing agency’s system of internal accounting control, the clearing agency’s independent public accountant or other independent accountants acting in a special capacity should be engaged to review, or otherwise assist in preparing, the internal audit department’s procedures and programs for reviewing, in a manner consistent with the Standards, the clearing agency’s system of internal accounting control.Based Upon its review of DTC’s Form CA-1, as amended (or to be amended) during this proceeding, the Commission has determined that DTC’s by-laws and rules substantially conform to the Requirements and the Standards. Accordingly, the Commission is granting DTC full registration as a clearing agency under the Act, subject to the conditions and undertakings noted herein.
G. O C CAs indicated previously, O CC is unique among clearing agencies because it issues a variety of standardized options and, in connection with its role as issuer, performs specialized clearing services. Since the enactment of the 1975 Amendments, O C C  has filed, and the Commission has approved, numerous proposed rule changes affecting certain of O CC’s central systems and services.150 Many of O C C ’s other rules
during the course of the review. Although that 1 
report may be in the form of a letter to management 
and need not be distributed to participants as a part 
of the report on internal accounting control, that 
report (or the minutes of any audit committee 
meeting to receive an oral report, along with any 
exhibits) should be maintained by the clearing 
agency and be available for examination by the 
Commission’s staff and the clearing agency’s 
appropriate regulatory agency. See Standards 
Release, 45 FR at 41926.150 See, e.g., Securities Exchange Act Release No. 
19139 (October 14,1982), 47 FR 46940 (October 21, 
1982) (requiring increased minimum clearing fund 
contributions for participants clearing and settling 
non-equity options); Securities Exchange Act 
Release No. 19999 (July 21,1983), 48 FR 34554 (July
29,1983) (revising methods for calculating 
participants’ contributions to clearing funds); 
Securities Exchange Act Release No. 17437 (January
9,1981), 46 FR 5112 (January 19,1981) (permitting 
the offset of certain exercised options against the 
value of certain assigned short positions in 
calculating participants’ margin requirements); 
Securities Exchange Act Release No. 18994 (August 
,20,1982), 47 FR 37731 (August 26,1982) (enabling 
participants to satisfy O C C  margin obligations by 
depositing with O C C  certain common stocks); 
Securities Exchange Act Release No. 18844 (June 25, 
1982), 47 FR 24046 (July 2, 1982) (simplifying and 
automating O C C ’s procedures regarding 
participants pledged escrow receipts to cover 
certain options positions); Securities Exchange Act 
Release No. 19669 (April 13,1983), 48 FR 16793 
(April 19,1983) (expanding O C C's simplified and 
automated escrow receipt procedures to non-equity 
options); Securities Exchange Act Release No. 19956

and procedures were recently the subject of close scrutiny when the Commission reviewed and approved O C C ’s proposals for the issuance, clearance, and settlement of a variety of new options products.151 This intensive review of O C C ’s rules and procedures, in combination with the review of O C C ’s Form C A -1 ,152 has led the Commission to conclude that, except for two exempt areas discussed below O C C ’s rules and procedures meet all of the Requirements and the Standards. Accordingly, the Commission believes that O C C ’s application for full registration should be approved and its requests for limited exemptions should be granted.153
(July 19,1983), 48 FR 33956 (July 26,1983) (allowing, 
participants to pledge certain options positions as 
collateral for bank loans); Securities Exchange Act 
Release No; 17810 (May 19,1981), 46 FR 28546 (May
27,1981) (permitting O C C  to deny an application for 
participation if a person associated with the 
applicant is subject to a statutory disqualification); 
Securities Exchange Act Release No. 18771 (May 28, 
1982), 47 FR 24677 (June T, 1982) (revising O C C ’s 
disciplinary rules). In addition, O C C  has proposed, 
and the Commission has approved, certain technical 
amendments to O C C ’s rules and procedures to 
conform them to the Standards. See  Securities 
Exchange Act Release No. 19760 (May 12,1983), 48 
FR 22668 (May 19,1983).181 See, e.g., Securities Exchange Act Release No. 
18015 (August 6,1981), 46 FR 40849 (August 12,1981) 
(options on Government National Mortgage 
Association debt securities (“G N M A s” )); Securities 
Exchange A ct Release No. 19125 (October 14,1982),
47 FR 46934 (October 21,1982) (reauthorization of 
O C C ’s G N M A  program); Securities Exchange Act 
Release No. 19127 (October 14,1982), 47 FR 46941 
(October 21,1982) (options on securities issued by 
the U.S. Treasury); Securities Exchange Act Release 
No. 19274 (November 24,1982), 47 FR 54393 
(December 2,1982) (options on foreign currencies); 
Securities Exchange Act Release No. 19333 
(December 14,1982), 47 FR 57377 (December 23,
1982) (options on certificates of deposit); Securities 
Exchange Act Release No. 19486 (February 4,1983),
48 FR 6219 (February 10,1983) (options on stock 
indices).152 See Section II supra.158 The Commission intends to continue to 
monitor carefully O C C 's program of accepting 
letters of credit from participants to secure their 
O C C  margin obligations. See generally O C C  Rules 
at Chapter VI. On April 6,1983, O C C  held $1.87 
billion in such letters of credit, representing 83% of 
all margin (including excess margin) held by O C C  
on that date.

In the past two years, the Commission has 
reviewed and approved aspects of O C C ’s letters of 
credit program (see, e.g.. Securities Exchange A gL 
Release No. 19422 (January 12,1983), 48 FR 2481 
January 19,1983) and Securities Exchange Act 
Release No. 19954 (July 18,1983), 48 FR 33578 (July
22,1983)) and has conducted an on-site inspection 
of O C C ’s letter of credit program. Based upon its 
reviews of these proposals and its inspection, the 
Commission believes that O C C  administers its letter 
of credit program responsibly, requiring reasonable 
safeguards and insuring, among other things, wide 
diversity in its portfolio of bank letters of credit. 
These safeguards and O C C ’s administration of the 
program reduce greatly O C C ’s dependence upon, 
any one issuing bank. Nonetheless, because O C C  
has no formal standards specifying the degree of 
portfolio diversity among domestic bank issuers of 
letters of credit, the Commission intends to monitor

In connection with O C C ’s application for full registration, O CC requested an exemption from the following portion of Section 17A(h)(3] of the Act:. . . the rules of the clearing agency [must] provide that any (i) registered broker or dealer, (ii) other registered clearing agency, (iii) registered investment company, (iv) bank, (v) insurance company, or (vi) other person or class or persons as the Commission, by rule, may from time to time designate as appropriate to the development of a national system for the prompt and accurate clearance and settlement of securities transactions may become a participant in such clearing agency.Currently, O C C ’s rules provide that only registered broker-dealers are eligible for membership in O C C .154 O CC has requested that “it be exempted from amending its rule to provide for participation by entities other than registered broker-dealers, unless and until such an entity expresses a bona fide interest in becoming an O CC participant.” 185 In explaining the basis for its request, O CC argued that “such an exemption would be consistent with the purpose of Section 17A of the Act and the public interest” because, generally speaking, O CC believes that entities other than broker-dealers have little to gain through participation in O CC, and their participation would not result in significant benefits to the public.15® Nonetheless, O C C  has undertaken, as part of its registration, promptly to develop adequate and reasonable admission and participation standards to enable participation by any class of non-broker-dealer entities that expresses an interest in membership.In advance of any such expression of interest, however, O C C  believes that attempting to create financial and bperational standards for non- participating institutions would require O CC to anticipate the possible forms of participation certain institutions, such as banks, may take and to develop standards in the abstract—a process
O C C ’s letter of credit program to insure that O C C  
maintains its current high safety standards and its 
current portfolio diversity policy.154 O C C  By-Laws, Art. I § 1(1) and Art.V § 1.

'“ See letter dated December 12,1980, to the 
Commission staff, from Wayne P. Luthringshausen, 
Chairman and President of O C C , at 2.

'** Id. O C C  noted in its letter that "no clearing 
agency, investment company, bank or insurance 
company has ever sought to become an O C C  
participant.” More recently, however, O C C  advised 
the Commission staff that one commercial bank 
discussed with O C C  the possibility of becoming an 
O C C  participant. In response to this inquiry, O C C  
prepared proposed rules and bank admission 
standards that were substantially similar to its 
broker-dealer standards. When the bank dropped 
its inquiry, O C C  decided not to file its proposal with 
the Commission for the time being.



45182 Federal Register / Vol. 48, No. 192 / Monday, October 3, 1983 / Noticeswhich O CC believes would be costly and speculative.157The Commission believes it appropriate to grant O CC a limited exemption from Section 17A(b)(3)(B) to enable O CC to limit participation to registered broker-dealers, provided that O CC promptly responds to any statutorily eligible participants that express clear interest in O CC membership by developing suitable participation standards and arrangements.™ The Commission believes it would be burdensome and inappropriate to require O CC to establish speculative operational and financial participation standards for hypothetical classes of participants. The Commission agrees with O CC that the formulation of financial and operational standards for any class of participants requires costly analysis and refinement that seem premature absent genuine evidence of interest.O CC also requested a partial exemption from the provision of the Standards that requires clearing agencies to provide its members and other registered clearing agencies with copies of the text or a description of proposed rule changes and a statement of their likely purpose and effect.15* Specifically, O CC requested that this Standard be modified so that O CC need not provide the text and purpose of all proposed rule changes to other registered clearing agencies. In support of its request, O C C  argued, primarily, that notice to other clearing agencies independent of Federal Register notice isf duplicative and, secondarily, that most O CC proposed rule changes are irrelevant to the clearance and settlement business of other clearing agencies.160157 In addition, O C C  stated that its exemption 
request is supported by the legislative objectives 
underlying Section 17A. that is. to facilitate the 
development of more efficient procedures for the 
clearance and settlement of securities transactions 
and to reduce the physical movement of certificates 
in connection with street-side settlement. Beyond 
that, O C C  argued, Congress recognized that 
eliminating physical certificate movement was not 
possible without institutional participation in the 
national depository system and. therefore, that the 
“access requirements" of Section 17A(bH3}(B) of the 
Act were aimed at encouraging diverse institutional 
participation in depositories.

*** A s  n o te d  a b o v e , O C C  r e c e n t ly  to o k  s u c h  a c t io n  
p r o m p tly  a n d  r e s p o n s ib ly  w h e n  a  n o n -b r o k e r -d e a le r  
s h o w e d  s e r io u s  in te re s t in  b e c o m in g  a n  O C C  
p a r tic ip a n t .

*** See  letters dated December 12,1980 and April 
23,1983, from Marc L. Berman, Executive Vice 
President and General Counsel, O C C . to the 
Commission sta'ff. See also discussion at note 81 
supra.

1M See. e.g.. letter dated December 12,1980, from 
Marc L. Berman, Executive Vice President and 
General Counsel, O C C , to the Commission staff 
(File No. SR-OCC-80-e).

The Commission believes it appropriate to grant O CC a limited exemption on the theory that O CC, as the issuer of standardization options, does not provide its participants with services that compete with the other clearing agencies.Indeed, few of O C C ’s proposed rule changes affect the linkages or regulatory relationships that O CC has with those other clearing agencies, and any proposed rule change that is of general interest to other clearing agencies will continue to be noticed for their information in the Federal Register. Therefore, the Commission believes that, with the exception noted below, O CC need not send copies of its proposed rule changes to the other registered clearing agencies^In the case of any O CC proposed rule change that would affect the operations of other registered clearing corporations or depositories, however, the Commission expects O CC to send copies of the text and a statement of purpose and effect of the proposed rule change to all registered clearing agencies on or about the time the rule change is filed with the Commission. Timely distribution should enable all clearing agencies that may be affected by such an O CC proposal to review the proposal and to provide O CC or the Commission with timely comments.Based on the Commission’s review of O C C ’s Form CA-1, as amended, the Commission believes that O CC satisfies the Requirements and the Standards and should be granted full registration as a clearing agency, subject to the conditions noted herein. In addition, the Commission hereby grants a conditional exemption from Section 17A(b)(3)(B) of the Act and a limited exemption from the Standard that requires registered clearing agencies to distribute copies of proposed rule changes to other registered agencies.V . ConclusionBased on the foregoing, the Commission believes that the nine clearing agencies that are the subject of this ORder should be granted full registration, subject to the limitations, undertakings, exemptions, and other qualifications outlined or referenced above.It is therefore ordered, pursuant to Sections 17(a)(2) and 19(a) of the Act and Rule 17Ab2—1(c)(2) thereunder, that DTC, SCCP, MSTC, OCC, MCC, PSDTC, PCC, NSCC, and Philadep, be, and they hereby are, granted full registration as clearing agencies.

By the Commission.
George A. Fitzsimmons, 
Secretary.
|FR Doc. 83-28945 Filed 8-30-83; 8:45 am) 

B ILLING  CODE 8010-01-M

SMALL BUSINESS ADMINISTRATION

Texas; Region VI Advisory Council; 
Public MeetingThe Small Business Administration— Region VI—Advisory Council, located in the geographical area of Houston,Texas, will hold a public meeting from 9:30 a.m. until 1:30 p.m., Tuesday, November 1,1983, at the Ramada Inn, Room 1, located at 6855 Southwest Freeway, Houston, Texas 77057. This meeting will be conducted to discuss such business as may be presented by members of the District Council, the staff of the U.S. Small Business Administration, and others attending. For further information, write or call Donald D. Grose, District Director, U.S. Small Business Administration, 2525 Murworth, Suite 112, Houston, Texas 77054, (713) 660-4409.
Jean M. Nowak,
Director, O ffice o f Advisory Councils. 
September 27,1983.
[FR Doc. 83-28959 Filed 9-30-83; 8:45 am]

B ILU N G  CO DE 8025-01-M

DEPARTMENT OF TRANSPORTATION

Maritime Administration

[Docket No. S-744]

Equity Carriers I, Inc., et ai.; 
Application for Permission for 
Affiliated Companies to Operate Two 
Tanker Vessels in Domestic 
Intercoastal and Coastwise TradeEquity Carriers I, Inc., charters and operates the dry bulk cargo vessel PRIDE OF TEXAS; Asco-Falcon II Shipping Company owns and operates the dry bulk cargo vessel STAR OF TEXAS; and Equity Carriers III, Jnc., charters and operates the dry bulk carrier vessel SPIRIT OF TEXAS. These three vessels are engaged in service in the foreign trades and are covered by Applicants’ ODS Contract MA/MSB- 439, as amended, and are presently operating in the U.S. preference grain trades pursuant to section 614 of the Merchant Marine Act, 1936, as amended (Act), under which the ODS contract has been suspended, and no operating subsidy is now being awarded or paid with respect to such vessels.


