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new schedules will have been
developed.

Dated: October 18, 1083,
W. F. Willis,
General Managaer.
[FR Doc. 83-28016 Filed 10-24-23. 8:45 am)
BILUNG CODE 8120-0%-M

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

[Docket No. IP83-1; Notice 2]

BF Goodrich Co.; Grant of Petition for
Determination of lneomgquontlal
Noncompliance

This notice grants the petition by BF
Goodrich Co. of Arkron, Ohio, to be
exempted from the notification and
remedy requirements of the National
Traffic and Motor Vehicle Safety Act (15
U.S.C. 1381 et seq) for a noncompliance
with 49 CFR 571.109, New Pneumatic
Tires—Passenger Cars. The basis of the
petition was that the noncompliance is
inconsequential as it relates to motor
vehicle safety.

Notice of the petition was published
on April 18, 1983, and an opportunity
afforded for comment (48 FR 16567).

Paragraph S4.3(e) of Standard No. 109
requires that the sidewall of each
passenger car tire be labeled with the
actual number of plies in the sidewall
and the actual number of plies in the
tread area, if different. Goodrich has
produced an unknown number of P205/
70R14 Advantage tires branded 2 plies
rayon" under the tread on the white
sidewall side. The correct labeling “6
plies rayon" appears on the serial side
sidewall.

Goodrich argued that the
noncompliance was inconsequential
because the failure to label properly has
no impact upon safety, and the tires

otherwise comply with standard No. 109,

Branding is correct on one side of the
tire, and the number of piles in the tread
is described in point of purchase
literature.

No comments were received an the
petition.

NHTSA has decided to grant this
petition. The error of indicating 2 plies
beneath the tire tread area when the
actual number is 6 in no way
compromises the safety of the tire, The

additional plies have no effect upon the
load carrying capacity or the endurance
of a tire, being simply breaker strips and
belts. The information at the point of
sale correctly describes the tire
composition. Rebranding the correct
information on a sidewall after buffing
off the incorrect information could
possibly damage the bead area. This
occurence, of course, would have a
deleterious effect upon safety.

Accordingly, BF Goodrich has met its
burden of persuasion that the
noncompliance herein described is
inconsequential as it relates to motor
vehicle safety, and its petition is
herewith granted.

The engineer and attorney'primarily

responsible for this notice are Art
Casanova and Taylor Vinson,
respectively.
(Sec. 102, Pub. L. 83492, 88 Stat. 1470 (15
U.S.C. 1417); delegations of authority at 49
CFR 1.50 and 49 CFR 501.8)

Issued on October 18, 1983,

Kenrerly H. Digges,

Acting Associate Administrator for
Rulemaking.

{FR Doc. 324995 Filed 10-24-83; 543 am}
BILLING CODE 4910-50-M
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under the “Government in the Sunshine
Act” (Pub. L 94-409) 5 US.C. 552b(e)(3).
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1
COMMODITY FUTURES TRADING
COMMISSION

TIME AND DATE: 11a.m., Friday October
28, 1983,

PLACE: 2033 K Street NW., Washington,
D.C,, eighth floor conference room.

sTaTus: Closed
MATTERS TO BE CONSIDERED;
Surveillance Briefing

CONTACT PERSON FOR MORE
INFORMATION: Jane Stuckey, 254-6314.

[5-1497-83~ Filed 10-21-83; 3:30 pm)
BILLING CODE 6351-01-M

FEDERAL ENERGY REGULATORY
COMMISSION.

"FEDERAL REGISTER" CITATION OF
PREVIOUS ANNOUNCEMENT: (To be
published October 24, 1983.

PREVIOUSLY ANNOUNCED TIME AND DATE
OF MEETING: 10 a.m., October 26, 1983,
CHANGE IN THE MEETING: The meeting
will begin at 9:30 a.m.

[S-1490-83- Filed 10-21-83; 221 pm]

BILLING CODE 6717-02-M

3

FEDERAL HOME LOAN BANK BOARD
“FEDERAL REGISTER"CITATION OR
PREVIOUS ANNOUNCEMENT: Vol. No. 48,
Page No. none at this time. Date
Published. none at this time.

PLACE: Board Room, Sixth floor, 1700 G
Street, NW., Washington, D.C.

STATUS: Open meeting.

CONTACT PERSON FOR MORE
INFORMATION: Ms. Gravlee (202-377-
6970). k

CHANGES IN THE MEETING: The following
item has been added to the open portion
of the Bank Board scheduled Monday,
October 24, 1983, at 10 a.m.:

Brokered Deposits

[No. 61, October 19, 1983]

[S-1491-23- Filed 10-20-83; 4:06 pm)

BILLING CODE 6720-01-M

4

NUCLEAR REGULATORY COMMISSION
DATE: Week of October 24, 1983.

PLACE: Commissioners' Conference
Room, 1717 H Street NW., Washington,
D.C.

STATUS: Open and closed.

MATTERS TO BE DISCUSSED:
Wednesday, October 26:

2:00 p.m.:
Diablo Canyon Motions by Intervenors for
Formal Hearings (Closed—Exemption 10)

Thursday, October 27:

10:00 a.m.:

Progress Report on Safety Goal Evaluation

Plan (Public Meeting)
3:30 p.m.:

Affirmation/Discussion and Vote [Public
Meeting):

8, Amendments to 10 CFR 50 Related to
Anticipated Transients Without Scram
(ATWS) Events

b. Final Rulemaking Concerning Fitness for
Duty for Personnel with Unescorted
Access to Protected Areas

Friday, October 28:

10:00 a.m.:
Public Meeting on Diablo Canyon (Public
Meeting)
2:00 p.m.:
Continuation of Public Meeting on Diablo
Canyon (Public Meeting)

ADDITIONAL INFORMATION: On October 7
the Commission voted 5-0 to hold
Discussion of Proposed Notice to Parties
in TM1-1 Restart Proceeding, held that
day.

AUTOMATIC TELEPHONE ANSWERING
SERVICE FOR SCHEDULE UPDATE: (202)
634-1498, Those planning to attend a
meeting should reverify the status on the
day of the meeting,

CONTACT PERSON FOR MORE
INFORMATION: Walter Magee (202) 634~
1410.

Walter Magee,

Office of the Secretary.

[8-1462-83 Piled 10-21-83; 907 am}

BILLING CODE 7590-01-M

5

FEDERAL RESERVE SYSTEM
TIME AND DATE: 10 a.m., Monday,
October 31, 1983.

PLACE: 20th Street and Constitution
Avenue NW,, Washington, D.C. 20551.

sTATUS: Closed.
MATTERS TO BE CONSIDERED:

1. Personnel actions (appointments,
promotions, assignments, reassignments, and
salary actions) involving individual Federal
Reserve System employees.

2. Any items carried forward from a

previously announced meeting.

CONTACT PERSON FOR MORE

INFORMATION: Mr. Joseph R. Coyne,

Assistant to the Board (202) 452-3204.
Dated: October 21, 1983.

James McAlee,

Associate Secrelary of the Board,

(S-1498-82 Filed 10-21-&%: 3:53 pm)

BILLING CODE 6210-01-M

NATIONAL SCIENCE BOARD
DATE AND TIME:

October 20, 1983 9:00 a.m. Open session;

October 21, 1983 8:30 a.m. Closed
session;

October 21, 1983 9:00 a.m. Open session.

PLACE: National Science Foundation,
Washington, D.C.

STATUS: Change to previously published
announcement. The following additional
item was added to the Friday. October
21 Closed Session Agenda.

D. Proposed Amendment to the NSF Act of
1950, as amended

All Board members present voted in
favor of adding this item to the Closed
Session Agenda. No earlier
announcement of the change was
possible.
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CONTRACT PERSON FOR MORE
INFORMATION: Ms. Margaret L. Windus,
Executive Officer (202) 357-9582.
[5-1445-83 Filed 10-21-83; 208 pm]

BILLING CODE 7555-01-M

7

NATIONAL TRANSPORTATION SAFETY
BOARD

[NM-83-24]

"FEDERAL REGISTER" CITATION OF
PREVIOUS ANNOUNCEMENT: 48 FR 46463,
October 12, 1983,

PREVIOUSLY ANNOUNCED TIME AND DATE
OF MEETING: 9 a.m,, Tuesday, October
18, 1983.

CHANGE IN MEETING: A majority of the
Board determined by recorded vote that
the business of the Board required
revising the agenda of this meeting and
that no earlier announcement was
possible. The following item was added
to the agenda:

1. Recommendation to the Federal Aviation
Administration regarding crash/fire/rescue
procedures.

CONTACT PERSON FOR MORE
INFORMATION: Sharon Flemming (202)
382-6525.

October 18, 1983,

[S-1493-83 Filed 10-21-83; 144 pm)
BILLING CODE 4910-55-M

NATIONAL TRANSPORTATION SAFETY
BOARD

[NM-83-25]

TIME AND DATE: 9 a.m., Tuesday,
November 1, 1983.

PLACE: NTSB Board Room, eighth floor,
800 Independence Avenue SW.,
Washington, D.C. 20594,

STATUS: The first two items will be open
to the public; the remainder will be

closed under Exemption 10 of the
Government in the Sunshine Act.

MATTERS TO BE CONSIDERED:

1. Marine Accident Report: Capsizing of
the Charter Passenger Vessel San Mateo,
Morro Bay, California, February 18, 1983,

2. Marine Accident Report: Sinking of the
Charter Fishing Vessel Joan La Rie Il off of
Manasquan Inlet, New Jersey, October 24,
1982,

3. Opinion and Order; Sotillie v.
Administrator, Dkt, 5-EAJA-5388; disposition
of the Administrator’s petition for
reconsideration.

4. Opinion and Order: Petition of Phillips,
Dkt. SM-2799; disposition of petitioner’s
appeal.

5. Opinion and Order: Administrator v.
Mannix, Dkt. SE-5879; disposition of the
Administrator's appeal.

CONTACT PERSON FOR MORE
INFORMATION: Sharon Flemming (202)
382-6525.

October 21, 1983,

[B~1494-83 Filed 10-21-83; 1:44 poaj
BILLING CODE 4910-55-M
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October 25, 1983

Part Il
Environmental
Protection Agency

Inorganic Chemicals Manufacturing Point
Source Category; Effluent Limitations
Guidelines, Pretreatment Standards, and
New Source Performance Standards;
Proposed Rule
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ENVIRONMENTAL PROTECTION SUPPLEMENTARY INFORMATION: g Exx:llus‘lon off :otl)l:t:mm '
A usion of Subcategories
! Overview XL Best Mam:’gemcnt Praegl)ces
The preamble summarizes the legal XIL Upset and Bypass Provisions
e i Al authori‘:y. back;round. tech:i(:‘al ::?d X1l Variances and Modifications
[WH-FRL-2438-7] ; XIV. Relationship to NPDES Permits
economic bases, and other aspects of XV. Availability of Technical Assi
the regulation. The abbreviations, « Avallability of Techniosl Assistance
Inorganic Chemicals Manufacturing dOthast dinth XVL Salicitation of Comments
Point Source Category; Effluent acronyms, and other terms use e XVIL Appendices
Limitations Guideline "'M hlraant preamble are defined in Appendix A. A. Abbreviations, Acronyms, and Other
Standards, and New Source Th‘e propo.sed rule is s.upported by . Terms Used in This Notice
Pert o8 Etadard EPA's technical conclusions detailed in B. Toxic Pollutants Excluded in All
ormance b the “Development Document for Subcategories
AGENCY: Enviromental Protection Proposed Effluent Limitations C. Toxic Pollqlanls Excluded in Particular
Agency (EPA). Guidelines and Standards for the Subcategories

ACTION: Proposed rule.

SUMMARY: EPA proposes regulations to
limit the discharge of pollutants into
navigable waters and into publicly
owned treatment works by existing and
potential new sources that manufacture
certain inorganic chemicals.

The Clean Water Act and a consent
decree require EPA to issue this
regulation.

The purpose of this proposal is to
provide effluent limitations guidelines
Eased on “‘best practicable technology,”
“best available technology," “best
conventional technology,” and to
establish new source performanace
standards and pretreatment standards
for existing and new sources. The
Agency also proposes to amend
currently effective reguiations for two
subcategories. After considering
comments received in response to this
proposal, EPA will promulgate a final
rule,

DATE: Comments on this proposal must
be submitted by December 27, 1983.
ADDRESSES: Send comments to: Dr.
Thomas E. Fielding, Effluent Guidelines
Division (WH-552) Environmental
Protection Agency, 401 M Street, SW.,
Washington, D.C. 20460, Attention: EGD
Docket Clerk, Proposed Inorganic
Chemicals Phase II Rules (WH-552).

The Record will be available for
public review in EPA's Public
Information Reference Unit, Room 2404
(Rear) (EPA Library), 401 M Street, SW,,
Washington, D.C. The EPA information
regulation (40 CFR Part 2) Provides that
a reasonable fee may be charged for

pying.

Techinical information may be
obtained by writing to Dr. Thomas E.
Fielding, Effluent Guidelines Division
[WH-552), EPA, 401 M Street, SW.,
Washington, D.C. 20460, or through
calling 202/382-7156, The economic
analysis may be obtained from Ms.
Debra Maness, Economic Analysis Staff
(WH-586), at the above address or by
calling (202) 382-5385.

FOR FURTHER IMFORMATION CONTACT:
Dr. Thomas E. Fielding (202/382-7156).

Inorganic Chemicals Point Source
Category (Phase II)", EPA 440/1-83-007-
B, October, 1983. The Agency's
economic conclusions are detailed in
“Economic Impact Analysis of Proposed
Effluent Limitations and Standards for
the Inorganic Chemicals Industry, Phase
11", EPA 440/2-83-009, October, 1983.
Further supporting materials are
contained in the record supporting this
rulemaking.

Organization of this Notice

1. Legal Authority
11. Scope of This Rulemaking
i Background
A. The Clean Water Act
B. Prior EPA Regulations
C. Overview of the Industry
IV. Industry Subcategorization
V. Methodology-and Data Gathering Efforts
VL Control Treatment Options and
Technology Basis for Proposed
Regulations
A. Control Treatment Options
B. Technology Basis for Proposed
Regulations
1. Cadmium Pigments and Salts
a. Cadmium Pigments
b. Cadmium Salts
2. Cobalt Salts
3. Copper Salts
a. Copper Sulfate, Copper Chloride,
Copper lodide, Copper Nitrate
b. Copper Carbonate
4. Nickel Salts
a. Nickel Sulfate, Nickel Chloride,
Nickel Nitrate, Nickel Fluoborate
b. Nickel Carbonate
5. Sodium Chlorate
6. Zinc Chliride
C. Proposed Revisions to BAT
VIL, Pretreatment Standards for 23
Subcalegories
A. General
B. Proposed Exclusions from PSES
C. Proposed PSNS
VIIL Economic Considerations
A. Costs and Impacts
B. Executive Order 12291
C. Regulatory Flexibility Analysis
D. SBA Loans
IX. Non-Water Quality Environmental
Impacts
A. Air Pollution
B. Solid Waste :
C. Consumptive Water Loss
D. Energy Requirements
X. Pollatants and Subcategories Not
Regulated

D. Subcategories Excluded
E. Exclusion of Subcategories from PSES

L. Legal Authority

This regulation is being proposed
under the authority of Sections 301, 304,
306, 307, 308 and 501 of the Clean Water
Act (the Federal Water Pollution Control
Act Amendments of 1972, 33 U.S.C. 1251
et seq., as amended by the Clean Water
Act of 1877, Pub. L. 85-217), also called
the “Act,” and as further amended. It is
also being proposed in response to the
Settlement Agreement in Natural
Resources Defense Council, Inc., v.
Train, 9 ERC 2120 (D.D.C. 1978),
modified, 12 ERC 1833 (D.D.C. 1979),
modified by Orders dated October 26,
1982 and August 2, 1983.

11. Scope of This Rulemaking

The inorganic chemicals
manufacturing industry is included
within the U.S. Department of
Commerce, Bureau of the Census,
Standard Industrial Classification (SIC)
281, Industrial Inorganic Chemicals. This
proposed regulation applies to parts of
Subgroups 2812, Alkalies and Chlorine;
2813, Industrial Gases; 2816, Inorganic
Pigments; and 2819, Inorganic
Chemicals, Not Elsewhere Classified.

The most important pollutants or
pollutant parameters found in the
wastewater of these subcategories are:
(a) Toxic pollutants (antimony,
chromium, nickel, lead, copper,
cadmium, zinc, selenium, and arsenic);
{b) conventional pollutants (TSS and
pH); and (c) nonconventional pollutants
(chlorine and cobalt). EPA's 1973 to 1976
round of rulemaking emphasized the
achievement of best practicable
technology currently available (BPT) by
July 1, 1977, In general BPT represents
the average of the best existing
performances of well-known
technologies for control of familiar (i.e.,
“classical") pollutants.

In contrast, this round of rulemaking
aims for the achievement by July 1, 1984,
of the best available technology
economically achievable (BAT) that will
result in reasonable further progress
toward the national goal of eliminating
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the discharge of all pollutants. At a
minimum, BAT represents the best
economically achievable performance in
any industrial category-or subcategory,
Moreover, as a result of the Clean Water
Act of 1977, the emphasis of EPA's
program has shifted from “classical"
pollutants to the control of a lengthy list
of toxic substances.

EPA is proposing BPT, BCT, BAT,
NSPS, and PSNS for the following six
subcalegories:

—Subpart BL (Cadmium Pigments and

Salts
—Suprrt BM (Cobalt Salts)

—Subpart A] (Copper Salts)
—Subpart AU [Nickel Salts)
—Subpart BN (Sodium Chlorate)
—Subpart BO (Zinc Chloride)

PSES are being proposed for the
following five subcategories:

—Subpart BL (Cadmium Pigments and

Salts)

—Subpart BM (Cobalt Salts)
—Subpart A] (Copper Salts)
—Subpart AU (Nickel Salts)
—Subpart BO (Zinc Chloride)

Amendments are being proposed for
Supbpart P (Sodium Chloride), and
Subpart T (Sodium Sulfite). For Subpart
P {(Sodium Chloride, solution brine-
mining process), this proposal includes
revocation of the existing BAT, and
establishment of BCT limitations equal
to the existing BPT. For Subpart T
(Sodium Sulfite), this proposal would
withdraw BAT, NSPS, and PSNS and
establish a new BAT rule. It further
proposes to establish a new BCT equal
to BPT énd @ new NSPS and PSNS equal
to the new BAT. No PSES are proposed
for the single indirect discharger.

BAT regulations for the above
industries, as well as the calcium
chloride industry, were reconsidered as
the result of a petition from the Salt
institute. No change is proposed for the
calcium chloride industry. The technical
rationale for these decisions can be
found in Section VI, “Control Treatment
Options and Technology Basis for
Regulations.”

The Agency is also proposing to
amend the applicability of the
promulgated chlor-alkali effluent
limitations guidelines and standards to
nclude the manufacture of calcium
hypochlorite (bleaching powder).

Il Background
A. The Clean Water Act

The Federal Water Pollution Control
Act Amendments of 1972 established a
comprehensive program to “restore and
maintain the chemical, physical, and
biological integrity of the Nation's
waters," Section 101(a). By July 1, 1977,
existing industrial discharges were

required to achieve "eifluent limitations
requiring the application of the best
practicable control technology currently
available” (“BPT"), Section 301(b)(1)(A);
and by July 1, 1983, these dischargers
were required lo achieve “effluent
limitations requiring the application of
the best available technology
economically achievable . . . which
will result in reasonable further progress
toward the national goal of eliminating
the discharge of all pollutants” (“BAT"),
Section 301{b){2)(A). New industrial
direct dischargers were required to
comply with Section 306 new source
performance standards [“NSPS"), based
on best available demonstrated
technology: and new and existing
dischargers to publicly owned treatment
works ["POTW") were subject to
pretreatment standards under Sections
307 (b) and (¢) of the Act. While the
requirements for direct dischargers were
to be incorporated into National
Pollutant Discharge Elimination System
(NPDES) permits issued under Section
402 of the Act, pretreatment standards
were made enforceable directly against
dischargers to POTW (indirect
dischargers).

Although Section 402(a)(1) of the 1972
Act authorized the setting of
requirements for direct dischargers on a
case-by-case basis, Congress intended
that, for the mos! part, control
requirements would be based on
regulations promulgated by the
Administrator of EPA. Section 304(b) of
the Act required the Administrator to
promulgate regulations providing
guidelines for effluent limitations setting
forth the degree of effluent reduction
attainable through the application of
BPT and BAT. Moreover, Sections 304(c)
and 306 of the Act required
promulgation of regulations for NSPS,
and Sections 304(f), 307(b). and 307(c)
required promulgation of regulations for
pretreatment standards. In addition to
these regulations for designated industry
categories, Section 307(a) of the Act
required the Administrator to develop a
list of toxic pollutants and promulgate
effluent standards applicable to all
dischargers of toxic pollutants. Finally,
Section 501(a) of the Act authorized the
Administrator to prescribe any
additional regulations "necessary to
carry out his functions™ under the Act.

EPA was unable to promulgate many
of these regulations by dates contained
in the Act. In 1976, EPA was sued by
several environmental groups, and in
settlement of this lawsuit EPA and the
plaintiffs executed a “'Settlement
Agreement” which was approved by the
Court. This Agreement required EPA to
develop a program and adhere to a
schedule for promulgating BAT effluent

limitations guidelines, pretreatment
standards, and NSPS for 65 “priority"
pollutants and classes of pollutants for
21 major industries (see Natural
Resources Defense Council, Inc, v.
Train, 8 ERC 2120 (D.D.C. 1976),
modified, 12 ERC 1833 (D.D.C. 1979)),
modified by Orders dated Octaober 26,
1982, and August 2, 1983,

On December 27, 1977, the President
signed into law the Clean Water Act of
1977. Although this law makes several
important changes in the federal water
pollution control program, its most
significan! feature is its incorporation of
several of the basic elements of the
Settlement Agreement program for toxic
pollution control. Sections 301(b)(2)(A)
and 301(b)(2){C) of the Act now require
the achievement by July 1, 1984, of
effluent limitations fequiring application
of BAT for “toxic” pollutants, including
the 65 “priority” pollutants and classes
of pollutants which Congress declared
"toxic" under Section 307(a) of the Act.
Likewise, EPA's programs for NSPS and
pretreatment standards are now aimed
principally at toxic pollutant controls.
Moreover, to strengthen the toxics
control program, Section 304(e) of the
Act authorizes the Administrator to
prescribe “best management practices"
(“"BMPs") to prevent the release of the
toxic and hazardous pollutants from
plant site runoff, spillage or leaks,
sludge or waste disposal, and drainage
from raw material storage associated
with, or ancillary to, the manufacturing
or trealment process.

BPT Effluent Linitations

The factors considered in defining
best practicable control technology
currently available (BPT) include the
total cost of applying such technology in
relation to the effluent reductions
derived from such application, the age of
equipment and facilities involved, the
process employed, non-water quality
environmental impacts (including energy
requirements), and other factors the
administrator considers appropriate
(Secticn 304{b)(1)(B)). In general, the
BPT technology level represents the
average of the best exisling
performances of plants of various ages,
sizes, processes, or other common
characterislics. Where existing
performance is uniformly inadequate,
BPT may be transferred from a different
subcategory or calegory. BPT focuses on
end-of-pipe treatment rather than
process changes or internal controls,
except where such are common industry
practice. The cost/benefit inquiry for
BPT is a limited balancing, committed to
EPA's discretion, which does not require
the Agency to quantify benefits in
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monetary terms. See, e.g.. American Iron
and Steel Institute v. EPA, 526 F. 2d 1027
(3rd Cir. 1975). In balancing costs in
relation to effluent reduction benefits,
EPA considers the volume and nature of
existing discharges, the volume and
nature of discharges expected after
application of BPT, the general
environmental effects of the pollutants,
and the cost and economic impacts of
the required pollution control level. The
Act does not require or permit
consideration of water quality problems
attributable to particular point sources
or industries, or water quality
improvements in particular water
bodies. Therefore, EPA has not
considered these factors. See
Weyerhaeuser v. Costle; 590 F. 2d 1011
(D.C. Cir. 1978).

BAT Effluent Limitations

The factors considered in assessing
best available technology economically
achievable (BAT) include the age of
equipment and facilities involved, the
process employed, process changes, and
non-water quality environmental
. impacts (including energy requirements),
(Section 304(b)(2)(B))- At a minimum, the
BAT technology level represents the
best economically achievable
performance of plants of various ages,
sizes, processes, or other shared
characteristics. As with BPT, uniformly
inadequalte performance may reguire
transfer of BAT from a different
subcategory or calegory. BAT may
include process changes or internal
controls, even when these technologies
are not common industry practice. The
statutory assessment of BAT
“considers” costs, but does not require a
balancing of costs against effluent
reduction benefits (see Weyerhoeuser v.
Costle, supra). In developing the BAT
regulations, however, EPA has given
substantial weight to the reasonableness
of costs. The Agency has considered the
volume and nature of discharges, the
volume and nature of discharges
expected after application of BAT, the
general environmental effects of the
pollutants, and the costs and economic
impacts of the required pollution control
lavels. Despite this expanded
consideration of costs, the primary
determinant of BAT is effluent reduction
capability. As a result of the Clean
Water Act of 1977, 33 U.S.C. 1251 &t seq.,
the achievement of BAT has become the
principal national means of controlling
water pollution due to toxic pollutants.
As noled above, the deadline for
compliance with BAT limitations on
toxic pollutants is July 1, 1984, For non-
toxic, nonconventional pollutants,
Sections 301(b)(2)(A) and (b)(2){F)
require achievement of BAT effluent

limitations within three years after their
establishment or by July 1, 1984,
whichever is later, but not later than
July 1, 1987.

BCT Effluent Limitations

The 1977 Amendments added Section
301(b)(2)(E) to the Act establishing *'best
conventional pollutant control
technology” (BCT]} for discharge of
conventional pollutants from existing
industral point sources. Conventional
pollutants are those defined in Section
304{a){4) (biological oxygen demanding
pollutants (BODS5), total suspended
solids (TSS), fecal coliform, and pH),
and any additional pollutants defined by
the Administrator as “conventional” (oil
and grease, 44 FR 44501, July 30, 1979).

BCT is not an additional limitation but
replaces BAT for the control of
conventions! pollutants. In addition to
other factors specified in Section
304(b){4)(B), the Act requires that BCT
limitations be assessed in light of a two
part “cost-reasonableness' test.
American Paper Institute v. EPA, 660
F.2d 954 (4th Cir. 1981). The first test
compares the cost for private industry to
reduce its conventional pollutants with
the costs to publicly-owned treatment
works for similar levels of reduction in
their discharge of these pollutants. The
second test exainines the cost-
offectiveness of additional industrial
treatment beyond BPT. EPA mus! find
that limitations are “‘reasonable™ under
both tests before establishing them as
BCT. In no case may BCT be less
stringent than BPT,

EPA published its methodology for
carrying out the BCT analysis on August
28, 1979 (44 FR 50732), In the case
mentloned above, the Court of Appeals
ordered EPA to correct dala errors
underlying EPA's calculation of the first
test and to apply the second cost test.
(EPA had argued that a second cost lest
was not required).

On October 29, 1982, EPA propased a
revised BCT methodology. On the basis
of the proposed BCT methodology, EPA
has determined that, in this proposed
rulemaking. in two subcategories, BCT
limitations should be based on BPT
technology. If the proposed BCT
methodology is changed significantly,
the Agency will need to reconsider the
BCT limitations for those two
subcategories. In four other
subcategories, no additional
technologies were identified that would
remove significant additional quantities
of conventional pollutants. Accordingly,
EPA is proposing that BCT equal BPT in
those four subcategories.

NSPS

New Source Performance Standards
(NSPS) are based on the best available
demonstrated technology. New plants
have the oportunity te install the best
and most efficient production processes
and wastewater treatment technologies,
and. therefore, Congress directed EPA 1o
consider the best demonstrated process
changes, in-plant controls, and end-of-
pipe treatment technologies to reduce
poliution to the maximum extent
feasible,

PSES

Pretreatment Standards for Existing
Sources (PSES) are designed to prevent
the discharge of pollutants that pass
through, interfere with, or are otherwise
incompatible with the operation of well-
operated publicly owned treatment
works (POTW) with secondary
treatment instalied. According to
statute, PSES must be achieved no later
than 3 years from promulgation. EPA
has determined that the PSES proposed
in this regulation can be met within 24
months of promulgation, and has
proposed a compliance date
accordingly.

The Act requires pretreatment for
toxic pollutants that pass through the
POTW in amounts that would violate
direct discharger effluent limitations or
interfere with the POTW'’s treatment
process or chasen sludge disposal
method. The legisiative history of the
1977 Act indicates thal pretreatment
standards are to be technology-based,
analogous to the best available
technology for removal of toxic
pollutants, EPA has generally
determined thal there is pass through of
pullutants if the percent of pollutants
removed by a well-operated POTW
achieying secondary treatment is less
than the percent removed by the BAT
model treatment system. The general
pretreatment regulations, which served
as the framework for the categorical
pretreatment regulations are found at 40
CFR Part 403. 43 FR 27738 (June 28, 1976
46 FR 9462 (January 28, 1861).

PSNS

Like PSES, Pretreatment Standards for
New Sources (PSNS) are (o prevent the
discharge of pullutants which pass
through, interfere with, or are otherwise
incompatible with the operation of the
POTW. PSNS are to be issued at the
same lime as NSPS. New indirect
dischargers, like new direct dischargers,
have the opportunity Lo incorporate the
best available demonstrated
technologies. The Agency considers the
same factors in promulgating PSES.
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The propose of these proposed
rugulations is to provide effluent
limitations guidelines for BPT, BAT and
BCT, and lo establish NSPS, PSES, and
PSNS, under Sections 301, 304, 306, 307,
and 501 of the Clean Water Act.

B. Prior EPA Regulations

EPA initially approached the
regulation of the Inorganic Chemicals
Manufacturing Point Source Category in
two stages. The first stage covered 22
Major Inorganic Chemical Produets, and
the final regulations for these industrial
subcategories were published on March
12, 1974. (39 FR 9612) The regulations
included numerical BPT and BAT
effluent limitations and standards of
performance and pretreatment
standards for new sources. Zero-
discharge requirements specified for
many of the subcategories were to
become effective in 1977 or later. In the
second stage, the Agency promulgated
BPT-based effluent limitations for an
additional group of 27 subcategories
referred 1o as “Significant Inorganic
Chemical Products.” (40 FR 22402 (May
22,1975)). Taken together, the two
groups of regulations covered 49
inorganic chemical subcategories, many
of which included more than one
specific chemical product. Although
some toxic pollutants were covered in
cases where a direct relationship to the
process was obvious (e.g., mercury and/
or lead in the Chlor-Alkali Industry), the
main thrust of the regulations was the
control of the pollutant parameters
which accounted, in terms of quantity,
for most of the pollutant loading of
navigable waters attributable to the
manufacture of inorganic chemicals.

On March 10, 1978, the United States
Court of Appeals for the Fourth Circuit
in E, I duPont de Nemours & Co., V.
Train, 541 F.2d 1018 (4th Cir. 1976), set
aside and remanded for reconsideration
a number of general definitions and
specific discharge regulations (generally
requiring zero discharge of pollutants)
promulﬁated in 1974. These regulations
were all within 40 CFR Parts 401 and 415
and covered the chlor-alkali,
hydrochloric acid, hydrofluoric acid,
nitric acid, sodium carbonate, sodium
dichromate, sodium metal, sodium
silicate, sulfuric acid, and titanium
dioxide subcalegories.

Following the court remand, on
November 23, 1976 (41 FR 51601), the
Agency revoked the second set of
published regulations for aluminum
fluoride, chrome pigments, hydrogen
cyanide, and sodium silicofluoride. The
Agency's intent was to reconsider the
specific effluent limitations established
for these industries in the light of
information made available on process

differences between plants and
additional data on the actual
concentrations and treatability of the
regulated discharge constituents, The
information was presented to the
Agency in the form of various
documents prepared by members of the
industries concerned.

On July 20, 1977, the Agency
promulgated interim final regulations
establishing pretreatment standards for
existing sources for nine of the 49
inorganic chemical subcategories (42 FR
37204).

At about the same time, a consent
decree was issued as a result of a suit
filed by four environmental groups
(Natural Resources Defense Council,
In¢. v. Train, supra. The consent decree
identified 21 point source categories and
required EPA to promulgate BAT
effluent limitations guidelines, new
source performance standards, and
pretreatment standards for specified
industrial categories identified by
Standard Industrial Classification (SIC)
code numbers, The major industries
included in the Inorganic Chemicals
Manufacturing Point Source Category
are:

* SIC 2812—Alkalies and Chlorine.

* SIC 2813—Industrial Gases.

¢ SIC 2816—Inorganic Pigments.

¢ SIC 2819—Industrial Inorganic
Chemicals, Not Elsewhere Classified.

Following the NRDC consent decree,
the Agency divided its inorganic
chemicals rulemaking effort into two
phases.

Phase I covered 60 of 177
subcategories previously identified as
belonging to the category. The Phase |
regulations were promulgated June 29,
1982 (47 FR 28260).

C. Overview of the Industry

Phase I was to have covered the
remaining 117 subcategories. However,
after review of all of the inorganic
products listed in SIC codes 2812, 2813,
2816, and 2819, seven more
subcategories were identified, bringing
the total number of subcategories
examined in Phase Il to 124, These
additional subcategories were identified
as a result of contacts with chemical
producers, a literature search, site visits
by EPA and contractor personnel, and
telephone communications. Of the 124
subcategories, 104 were excluded from
further study for one or more of the
following reasons:

1. The chemical is no longer being
produced;

2. Only one plant was known to be
producing the chemical;

3. The amount and toxicity of the
pollutants discharged did not justify
national regulations.

4. No dischargers could be identified
in the subcategory;

5. No toxic pollutants were found at
significant treatable levels; or

6. The subcatagory was already
regulated by existing guidelines,

As discussed below, we propose 1o
exclude these subcategories from
national regulation under Paragraph 8 of
the Settlement Agreement,

In addition, we propose to defer one
subcategory for coverage under a more
appropriate point source category, and
to modify an existing regulation to
include the product included under two
other subcategories.

IV. Industry Subcategorization

The inorganic chemicals industry is
very large and diversified and has been
segmented into subcategories for the
purpose of establishing effluent
guidelines. In developing these
regulations, the Agency has considered
whether different effluent limitations
and standards are appropriate for
different segments of the inorganic
chemicals industry. Factors taken into
consideration for subcategorization
include: Raw materials used. product
produced, manufacturing process
employed, geographical location, size
and age of equipment and facility
involved, nonwaler-quality aspects of
wasle characteristics, water pollution
control technology, treatment costs,
energy requirements and solid waste
disposal. EPA found that final product is
the industry’s most significant
identifying factor, and developed 184
subcategories on this basis. Some
subcategories required secondary
subcategorization because of process
differences for the same product. Other
subcategories were consolidated
because of similar production processes,
pollutants, unit flows, and treatment
processes. Section 4 of the Development
Document describes the rationale for the
subcategorizations in detail. _

The Agency identified the following 17
chemical products in Phase 11 for which
effluent limitations guidelines and
standards are warranted:

1. Cadmium Pigments.

2. Cadmium Chloride.

3. Cadmium Nitrate.

4. Cadmium Suifate.

5. Cobalt Chloride.

6, Cobalt Nitrate.

7. Cobalt Sulfate.

8. Copper Carbonate.

9. Copper Chloride.

10. Copper lodide,

11. Copper Nitrate.

12. Nickel Carbonate..

13. Nickel Chloride.

14. Nickel Fluoborate.
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15. Nickel Nitrate,

16. Sodium Chlorate.

17, Zinc Chloride.

Because the pollutants, pollutant
concentrations, and applicable
treatment technologies are the same for
a number of the subcategories, the
following consalidation of 17
subcategories into six subcategories is
proposed:

1. Cadmium Compounds—Includes
cadmium pigments, cadmium chioride,
cadmium nitrate, and cadmium sulfate.
There are 12 plants in the subcategory,
of which six are direct dischargers, four
are indirect dischargers and two have
no discharge.

2. Cobalt Salts—Includes cobalt
chloride, cobalt nitrate, and colbalt
sulfate. There are ten plants in the
subcategory, of which five are direct
dischargers. three are indirect
dischargers and two have no discharge.

3. Copper Salts—Includes copper
carbonate, copper chloride. copper
iodide, copper nitrate, and copper
sulfate. This subcategory will replace
the copper sulfate subcategory. There
are 23 plants in the subcategory. of
which six are direct dischargers. six are
indirect dischargers and 11 have no
discharge.

4. Nickel Salts—Includes nickel
carbonate, nickel chloride. nickel
fluoborate, nickel nitrate and nickel
sulfate, This subcabategory will replace
the nickel sulfate subcategory. There are
19 plants in the subcategory, of which 8
are direct dischargers, 8 are indirect
dischargers, and 2 have no discharge.

5. Sodium Chlorate. There are 13
plants in the subcategory of which nine
are direct dischargers and four have no
discharge.

8. Zinc Chloride. There are 7 plants in
the subcategory, of which 5 are direct
dischargers and 2 are indirect
dischargers.

EPA proposes the replacement of two
subcategories with new consolidated
subcategories. Subpart AJ (Copper
Sulfate) will be replaced by Subpart A]
{Copper Salts) which includes copper
sulfate, copper chloride, copper iodide,
copper nitrate, and copper carbonate.
Subpart AU (Nicke! Sulfate) will be
replaced by Subpart AU (Nickel Salts),
which includes nickel sulfate, nickel
chloride, nicke! nitrate, nickel
fluoborate, and nickel carbornate.

This proposed subcategorization is for
the following reasons:

a. Many facilities produce copper
sulfate or nickel sulfate as well as other
copper or nickel salts covered in these
subparts. The wastewater streams are
typically commingled and sent to a
common wastewaler treatment system.

b. The production processes for
copper or nickel sulfate’ and the other
copper or nickel salts covered in this
subpart are very similar.

c. Wastewater flows and pollutant
characteristics are very similar for
copper or nickel sulfate and the other
copper or nickel salts.

d. Waslewater treatment processes
which have been determined to be
effective in the copper or nickel sulfate
industry are the same as for the other
salts.

e, Levels of treatability are the same
for copper or nickel sulfate and the other
cop‘ﬁer or nickel salts.

The exception to the above is the
copper or nickel carbonate production
industry. The Agency is proposing that
copper carbonate be a separate segment
within the Copper Salts subcategory and
that nickel carbonate be a separate
segment within the Nickel Salts
Subcategory because the wastewater
unit flows at copper carbonate and
nickel carbonate facilities are
substantially greater than at other
copper or nickel salts facilities covered
in these subparts. The proposed
limitations for the copper salts and
nickel salts subparts are based upon the
same concentration limifs s are
currently in effect for the copper sulfate
and nickel sulfate industries,
respectively. Thus, there is no change
for the copper sulfate and nicke! sulfate”
industries: The copper carbonate and
nickel carbonate industries have
different mass limits due to different
unit flows.

This regulation applies to the 46
existing plants in these subcategories.
Many plants are multiproduct plants
manufacturing several products in
different subcategories. For multiproduct
plants incurring costs, the Agency has
estimated the total cost for the
technology, and prorated the costs to
each product based on the wastewater
flow from each product in Phase I1.

V. Methodology and Data Gathering
Efforts

Initiating and undertaking a
comprehensive study of the toxic
pollutant problem in the Inorganic
Chemicals Industry was preceded by an
intensive evaluation by the Agency of
the kinds of data and supporting
information that should be assembled as
a basis for the development of
regulations. All major decisions on the
identity of pollutants and the
establishment of effluent limitations and
standards of performance for each
subcategory had to be supported by
documented evidence collected from
operaling production facilities.
Similarly. the necessary information on

production rales, processes, raw
materials, water use, waste sources, and
treatment technologies in practice had
to be acquired with sufficient detail and
breadth of coverage to permit an
analysis of the engineering and
economic variables that are
characteristic of each subcategory.
Toxic pollutant control regulations
would be based on the application of
best available technology economically
achievable for treatment and reliable
performance evaluations for the removal
of specific waste substances.

A. Industry Data Base Development

Information from individual
manufacturers and previous study
documents were.reviewed in detail, and
an evaluation of possible
subcategorization was performed. A
review of the data base acquired for this
group of chemical products indicated
that there are 47 individual facilities in
this group (many plants are multiple
product plants). The Agency has data
obtained during Phase 1 or Il pursuant to
Section 308 of the Act or engineering
visit data on file for 44 of the 46 plants,
In addition, EPA oblained data from
State agencies, EPA regional offices,
telephone contacts, and letter requests.
During sampling, 13 plants were
sampled {one plant was sampled twice),
EPA conducted follow-up visits during
October and November 1962 to 12 plants
(three had been visiled previously
during the sampling program).

B. The Screening and Verification
Sampling Program

The collection of detailed analytical
data on conventional. nonconventional,
and toxic pollutant concentrations in
raw &nd treated process wastewater
streams was completed in a
comprehensive sampling program. In its
1677 legislation, Congress recognized
that it was dealing with areas of
scientific uncertainty when it declared
the 65 “priority” pollutants and classes
of pollutants “toxic" under Section
307(a) of the Act. Many of the “priority"”
pollutants were relatively unknown
outside of the scientific community, and
those engaged in wastewater sampling
and control have had little experience in
dealing with these pollutants,
Additionally, these pollutants often
appear (and have toxic effects] at
concentrations that tax current
analytical techniques. Even though
Congress was aware of the state-of-the-
art difficulties and expense of “toxics™
control and detection, it directed EPA lo
act quickly and decisively to detect,
measure and regulate these substances
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The sampling and analysis program
for this rulemaking concentrated on the
toxic pollutants designated in the Clean
Water Act, Howéver, conventional and
nenconventional pollutants were also
sampled and analyzed. Although it was
expected thal the toxic pollutants in
inorganic chemicals manufacturing
would be inorganic rather than organic,
the wastes from this industry were
sampled and analyzed for the presence
of toxic organic pollutants. The Agency
his not promulgated analytical methods
for many of the organic toxic pollutants
under section 304(h) of the Act, although
a number of these methods have been
proposed (44 FR 69464, December 3,
1979: 45 FR 75028, December 18. 1979).
Additional information on the
development of sampling and analysis
methods fur toxic arganic pollutants is
contained in the preamble 10 the
proposed regulations for the Leather
Tanning Point Source Category, 40 CFR
Parl 425, 44 FR 38749 dated July 2, 1979,
Before proceeding to analyze inorganic
chemicals wastes, EPA concluded that it
had to isolate specific toxic pollutants
for analysis. The list of 65 pollutants and
classes of pollutants potentially inclades
thousands of specific pollutants;
analyses for all of them would
overwhelm private and government
laboratory resources. In order to mike
the task more manageable, therefore,
EPA selected 129 specific toxic
pollutants for study in this rulemaking
and other industry rulemakings. The
criteri for choosing these pollutants
included the frequency of their
occurrence in walter, their chemical
stability and structure, the amount of the
chemical produced, and the availability
of chemical standards for measurement.

The primary objective of the field
sampling program was ta produce
compuosite samples of wastewater from
which to determine the concentrations
of toxic pollutants. Sampling visits were
made during three consecutive days of
plant operation, with raw wastewater
sumples taken either before treatment or
alter minimal preliminary treatment.
Treated effluent samples were tuken
following application of in-place
ireatment technologies. EPA also
sampled intake water to determine the
presence of toxic pallutants prior to
contamination by inorganic chemicals
processes.

Using the analytical techniques
proposed on December 3, 1979, EPA
looked for, but did not find, significant
quantities of organic priority pollutants
in the inorganic chemicals
manufacturing wastewaters. The Phase |
study showed that organic priority

pollutants would not be expecied to be
significant in the inorganic chemicals
manufacturing industry. Therefare, the
screening and verification sampling
program was modified to reduce the
frequency of organic sampling for Phase
1l

Metals analysis was by AA
specirophotometry, excepl that the
standard cold vapor method was used
for mercury. This 304(h) method was
somewhat changed in arder to aveid
excessive matrix interference that
caused high limits of detection.

Analyses for cyanide and cyanide
amendable to chlarination also used
304{h) methods.

Analysis lor asbestos fibers used
transmission electron microscopy with
selected area defraction: results were
reported as chrysotile fiber count.

Analyses for conventional pollutants
(BODS, TSS. pH, and oil and grease} and
nonconventiona! pollutants (lotal
residual chlorine, iron, ammonia,
fluoride. and COD) were performed by
304(h} methods. In all, 13 of the 47 plants
were sampled during the sampling
program.

C. Engineering

The Development Document describes
the procedures and sources used in
developing the industry production and
wastewater generation characteristics
that form the basis of the model plant
concept. The sources of detailed process
and waste treatment information are
also presented. as well as evaluation of
treatment technology currently applied
in existing wastewaler treatment
systems and advanced technologies that
may be recommended for BAT and
NSPS upplications. The document
contains estimates of the treatability of
selected toxic and nonconventiona)
pollutants to be applied in the
development of achievable performance
characteristics for specific technologies.
A discussion of the approach taken in
the statistical analysis of long-term
monitoring data is also included. The
statistically derived parameters,
including variability factors for the 24-
hour maximum and maximum 30-day
average limitations, are presented. The
groundwork is presented for the
estimation of pollutant removal
performances for each subcategory. The
candidate toxic pollutants to be
controlled in each subcategory are
identified on the basis of the screening
and verification data, and the rationale
for the application of advanced level
technologies is presented.

D, Treatment System Cost Estimates
The Development Document presents

the general approach to cost estimating,
discusses the assumptions made. and
gives the detailed cost estimates for
alternative levels of treatment and
control. For each subcategory, the total
estimated installed cost of typical -
treatment systems is developed on the
basis of model plant design
specifications. Estimated incremental
costs are given for each of the advanced
level treatment alternatives: Estimates
of the sludge generated by wastewater
treatment and the costs assogiated with
its preper disposal in comphance with
anticipated RCRA requirements are
included. Where'available, industry
data on sludge volumes and
characteristics were ulilized. Disposal
costs were estimated on the basisof  ~
disposal in an off-site hazardous
mulerial landfill except where data
showed that the waste is not hazardous.
E. Treatability Study

Data were collected through a
treatability study in Phase I to evaluate
the achievable performance of various
treatment and control alternatives and
to provide empirical treatment system
performance information applicable to
selected inorganic chemical
subcategories. The study, completed in
July 1980, specifically concentrated on
those subcategories in the Phase [
Inorganic Chemicals Industry for which
treatability data either did not exist or
was deficient, and for which data were
needed for purposes of comparison with
proposed effluent limitations.
Subcalegories of Phase | for which
treatabilily studies were conducted
include:

Nickel sulfate

Hydrofluoric acid

Copper sulfate %

Chlor-alkali (diaphragm cells)
Titanium dioxide (chloride process)
Chrome pigment

Sodium dichromate

Sodium bisulfite

Sodium hydrosulfite

These treatability studies are relevant
to Phase Il because the chemical
manufacturing processes are similar,
similar wastewater treatment practices
are employed, and similar wastewalter
streams have been encountered.

Where adequate data were
unavailable for Phase 11, treatability
study results for similar wastewaler
streams from Phase | and dala from
other industries were considered in
determination of achievable levels of
performance.
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V1. Control Treatment Options and
Technology Basis for Proposed
Regulations

A. Control Treatment Options
1. Available Control Treatment Options

It was found that most treatment
requirements in this industry could be
met by optimized design and operation
of conventional technologies. For all
subcategories except Sodium Chlorate,
the treatment technology options
considered were:

Option 1— Lime precipitation with
clarification for heavy metals removal.

Option 2— Filtration of the clarified
wastewater from Option 1 for further
removal of metal hydroxide precipitates
and other suspended solids.

The use of sulfide precipitation prior
to filtration was considered as a
polishing step for further toxic pollutant
removals beyond those achieved by
Option 2. However, it was rejected
because:

a. The only available data
demonstrating the performance of
sulfide treatment are from chlor-alkali
mercury cell plants.

b. The process wastewater at mercury
cell plants is significantly different from
the wastewaters from other inorganic
chemicals plants,

c. Treatability studies canducted to
determine the effectiveness of sulfide
treatment when transferred to other
industries did not show significant
improvement in toxic metal removals
over those achieved by Option 2
technology.

For the Sodium Chlorate subcategory,
the following treatment options were
considered:

Option 1—Hexavalent chromium
reduction followed by lime precipitation
and clarification for the removal of
heavy metals. The chromium reduction
technology will also reduce total
residual chlorine.

Option 2—Cranular media filtration of
the clarified wastewater from Option 1
for improved removal of metal
hydroxide precipitates and other
suspended solids,

Hexavalent chromium reduction is
needed only in the Sodium Chlorate
subcategory because there is no
hexavalent chromium in the wastewater
from the other five subcategories.

In addition, for all subcategories flow
reduction by maximum recycle was
considered as a means of greatly
reducing the volume of process
wastewater. Zero discharge was also
considered.

Zero discharge was rejected as a BAT
option for the Sodium Chlorate

subcategory since it is not technically
feasible. (See Section VLB.5, infra).

In all other subcategories except zinc
chloride, several plants have no
discharge. However, at all of those
plants, special circumstances enable the
facility to achieve no discharge, such as
use of very pure raw materials,
production of only liquid products,
location in arid regions of the country,
or very low production volumes.
Accordingly, a zero discharge
requirement for either existing or new
sources is not technically fesible for
most plants, and the Agency does not
propose to establish a zero discharge
requirement! for those subcategories, (A
more detailed discussion of how
individual plants achieve zero discharge
is coantained in Sections 11 (o 16 of the
Development Document).

Flow reduction was considered as an
option in all subcategories because it
has proven to be an effective and
inexpensive means to reduce toxic
pollutant discharges in other categories.
However, plants in the inorganic
chemicals industry already have
consistently low flows. Therefore, a
treatment technology which includes
flow reduction could not be identified.
The direct discharge limitations will be
mass-based limits (i.e., limits based on
volume of production); those mass-
based limits will also be available as
alternative limitations for indirect
dischargers.

2, Control Treatment Options
Recommended

BPT
The BPT technology recommended is

the technology currently installed by the

majority of the direct dischargers in
each subcategory, except for the Sodium
Chlorate subcategory, where only one of
nine direct dischargers has any
treatment installed. Option 2, filtration
of the clarified wastewster from Option
1, is the technology upon which the
proposed BPT limitations are based for
the following subcategories:
—Cadmium Pigments and Salts
—Cobalt Salts
—Copper Slats
—Nickel Salts
QOption 1, lime precipitation with
clarification, is the technology upon
which the proposed EPT limitations
are based for the following
subcategory:
—Zinc Chloride
Option 1, hexavalent'chromium and
total residual chlorine reduction
followed by line precipitation and
clarification, is the technology upon
which the proposed BPT limitations are
based for the following subcategory:

—Sodium Chlorate

The implementation of BPT would
remove 26,400 pounds per year of toxic
pollutants, including over 25,000 pounds
per year of hexavalent chromium and
195 pounds per year of cadmium, at
estimaled investment costs of $3.8
million and annualized costs of $1.9
million. The Agency has concluded that
these costs are justified by the pollution
reduction benefits,

BAT

Option 2, filtration of the clarified
wastewater from the Option 1 treatment
is the technology upon which the
proposed BAT limitations are buged for
all six subcategories. Option 2 i3
proposed for the following reason:

—All six subcategories are very similar
to the Copper Sulfate, Nickel Sulfate,
Chrome Pigments, and Chlor-Alkali
(Diaphragm Cell) subcategories
covered in Phase I; the wastewalters in
Phase Il contain the same toxic metal
pollutants at the same concentrations
as the Phase I subcategories,

—Option 2 was selected as the
technology basis for BAT in those four
Phase | subcategories.

—Most direct discharge plants in Phase
11 either have Option 2 (or equivalent)
or no treatment.

—Filters remove significant additional
amounts of toxic pollutants in this
industry because, after lime
precipitation and clarification, the
bulk of the suspended solids are the
precipitated toxic metal hydroxides.

—No additional technologies were
identified that would remove
significant additional amounts of toxic
or non-conventional pollutants.

According to the statute, the
compliance date for BAT limitations for
non-conventional pollutants is not more
than three years from promulgation and
in no case later than July 1, 1987. This
proposed regulation would limit the non-
conventional pollutant cobalt in
discharges from the Cobalt Salts
subcategory and the non-conventional
pollutants total residual chlorine in
discharges from the Sodium Chlorate
subcategory. The proposed BAT
limitations on these nonconventional
pollutants are identical to the proposed

.BPT limitations and thus would take

effect at the same time as the BPT
limitations. The time necessary lo
achieve compliance with the BPT
limitations is to be determined by the
permit writer on a case-by-case basis,

PSES

The proposed PSES limitations are
based upon the proposed BAT treatment
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technology. i.e., filtration of the clarified
wastewater from the Option 1 treatment
because BAT provides better removal of
the regulated toxic pollutants than s
achieved by a well-operated POTW
with secondary treatment installed and
thus these toxic pollutants would pass
through & POTW in the absence of
prefreatment,

EPA has generally determined that
there is pass through of poilutants if the
percent of pollutants removed by a well-
operated POTW achieving secondury
treatment is less than the percent
removal by the BAT model treatment
system. A study of 40 well-operated
POTW's with biological trestment and
meeting secondary treatment criteria
showed that regulated metals are
typically removed at rates varying from
20 to 70 percent. POTWs with only
primary treatment have even lower
rates of cemoval In contrast, BAT level
treatment by inorganic chemicals
manutacturing industrial facilities can
achieve removals of approximately 97
percent or more. Thus it is evidenl thal
metals from this industry do pass
through POTW’s. Many of the pollutants
present in inorganic chemicals
manufacturing wastes, at sufficiently
high concentrations, can inhibit
biodegradation in POTW operations. In
addition, a high concentration of toxic
pollutants in the sludge can limit POTW
use of sludge management alternatives,
including the beneficial use of sludges
on agricultural lands. Please refer to
section B below for the specific
pollutants regulated in each
subcategory.

According to the statute, PSES must
be achieved no later than 3 years after
promulgation. EPA has determined that
the PSES established in this proposed
regulation can be met within 24 manths
of promulgation, and has proposed a
compliance dale accordingly. The
Agency is proposing PSES (and PSNS)
limitations based on concentrations
(mg/]) rather then mass-based
limitations, because the flow in the
indusiry is low and the Agency could
not identify any flow reduction
technology for this industry, and
becavse i is easier for POTWs to
monitor pretreatment compliance when
the standards are based on
concentrations of pollutunts.

NSPS

The proposed NSPS limitations for all
six subcategories are based upon the
propesed BAT treatment techneology. i.e.,
filtration of the clarified wastewater
from the Option 1 treatment since no
additional technology which removes
significant quantities of additional
pollutants is known to the

Administrator. The Agency does not
propose to establish an NSPS of zero
discharge because it is not technically
feasible. (See Section VLA1. above).

PSNS

The proposed PSNS limitations for all
six subcategories are based upon the
proposed BAT treatment technology, i.e.,
filtration of the clarified wastewater
from the Option 1 treatment for the
reasons given under PSES and NSPS
above, For the reasons discussed under
PSES, EPA is proposing concentration
based limitations for PSNS.

BCT

The proposed BCT limitations for all
six subcategories are based upon the
BPT ireatment technologies and are
applicable only to TSS and pH. For the
sodium chiorate and zinc chloride
subcategories, additional technology
considered failed the proposed BCT cost
test. For the other four subcategories, no
additional technologies that would
significantly reduce conventional
pollutants are known to the
Administrator.

B, Technology Basis for Proposed
Regulations

The Agency is proposing limitations
for the six subcategories detailed below.,
The Cadimium Pigments and Salts
subcategory is subdivided into two
segments: (1) Cadmium Pigments and (2)
Cadmium Salts. The Copper Salts
subcategory is divided into two
segmenis: (1) Copper Sulfate, Copper
Chloride, Copper ledide, Copper Nitrate,
and (2) Copper Carbonate. Likewise, the
Nickel Salts subcategory is divided into
two segments: (1) Nickel Sulfate, Nickel
Chloride, Nickel Nitrate, Nickel
Fluoborate, and (2) Nicket Carbanate.

1. Cadmium Pigmenls and Salts (Subpart
BL)

There are 12 facilities producing
cadmium compounds in this
subcategory. Five facilities manufacture
cadmium pigments; however, pigment
production is always assaciated with
production of a precursor cadmium salt.
Cadmium salts ure produced by
dissolving cadmium or its oxide in acid
and evaporating to dryness. Cadmium
pigments are produced by reacting
cadmium salts with sulfides or mixtures
of sulfides and selenides. Due to the
large differences in the volume of
wastewater discharged. cadmium
pigments and cadmium salts are treated
separately in the proposed regulation.

(a) Cadmium Pigments

(i) Background. There are currently
five plants in the United States

producing cadmium pigments, of which
two are direct dischargers, two are
indirect dischargers and one has no
discharge. The cadmium pigments model
plant has a unit flow of 92.4 m¥/kkg. The
major sources of waslewater are from
washing, quenching, and rinsing the
pigments,

The toxic pallutants found in
significant amounis are cadmium,
selenium, and zinc.

{ii} Proposed Limits. For BPT, the
Agency is proposing limitations based
upon Option 2 because one of the two
direct dischargers in this segment of the
subcategory already has this technology
installed. BPT limitations for pH, TSS,

* cadmium, selenium, and zinc, are

proposed based upon long-term plant
data, screening and verification
sampling data, as well as data collected
during the Phase I study of the Inorganic
Chemicals Industry.

Proposed BCT limitations for TSS are
based on the proposed BPT technology
and limitations because no technologies
which would remove significant
additional amounts of conventional
pollutants are known to the
Administrator.

For BAT, the Agency is proposing
limitations based on BPT treatment
technology for the reasons given in
Section VLA. above. Toxic pollutants
limited by the proposed BAT regulation .
are cadmium, selenium, and zinc at the
same concentration levels and loadings
proposed for BPT.

The Agency is proposing NSPS, PSNS,
and PSES limitations equal to BAT for
the reasons given in Section VLA,
above. The pollutants limited include
cadmium, selenium, zinc, pH, and TSS
(the latter bwo are not regulated under
PSES and PSNS).

(b} Cadmium Salts,

(i) Background. There are currently
seven plants in the United States
producing cadmium salts not associuted
with cadmium pigments production.
Four of these ure direct dischargers. twa
are indirect dischargers. and one
achieves zero discharge. The cadmium
salts model plant has unit flow of 0.058
m?/kkg. Wastewater emanates from
decanted. filtered. or purified reaction
media, washdown of equipment and
area, air-pollution control devices, and
other indirect process sources,

As in the cadmium pigments segment,
the toxic pollutants found in significant
amounts in cadmium salts process
wastewaters are cadmium, selenium,
and zine.

(ii) Proposed Limits. For BPT, the
Agency is proposing limitations based
upon Option 2 because three of the four
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direct dischargers have installed this
technology or its equivalent. BPT
limitations for pH, TSS. cadmium,
selenfum, and zine are proposed based
upon long-term plant data, screening
and verification sampling data, as well
as data collected during the Phase |
study of the Inorganic Chemicals
[ndustry.

Proposed BCT limitations for TSS are
based on the proposed BPT technology
and limitations because no other
tehnologies which would remove
significant additional amounts of
conventional pollutants are known to
the Administrator,

For BAT. the Agency is proposing
limitations based on BPT treatment
technology. for the reasons given in
Section VLA. above Toxic pollutants
limited by the proposed BAT requlation
are cadmium. selenium, and zinc.

For NSPS, PSES, and PSNS, the
Agency Is proposing limitationg equal to
BAT for the reasons given in Section
VLA sbove. The pollutants limited
include cudmium, selenium, zinc. pH,
and TSS (the latier two are not limited
under PSES and PSNS).

2. Cobalt Salts (Subpart BM)

(i) Background. The cobalt salts
considered in this subcategory are
cobalt chloride, cobalt nitrate, and

cobalt sulfate. There are ten facilities in

the United States which manufacture
cobalt salts. Cobalt salts are produced
by reacting cobalt metal with gither
hydrochlorie, sulfuric, or nitric acid.

Of the ten facilities producing cobalt
sults in the United States, five are direct
dischargers, three are indirect
dischargers, and two achieve zero
discharge. The cobalt salts model plant
has a onit flow of 0.083 m?/kkg. Process
waslewalers in this industry is generally
the result of washdowns, cleanups,
spills, and pump leaks. All direct
process contact water is recycled back
to the process. In general, air pollution
control water is also recycled to the
process. No screening and verification
data are available for this subcategory
because none of the plants cantacted at
the time available for sampling were
producing cobalt salts. The Agency has
assumed that the toxic pollutants [nickel
and copper) found in the raw materials
are the toxic pollutants most likely to be
present at treatable levels in the
wastewater, Since all cobalt salts
producers also manufacture copper or
nicke] salts and combine the
wastewaters for common treatment,
limiting the toxic metals common to all
three wastewaters simplifies the
establishment of permit limits and
monitoring requirements and reduces
monitoring costs by minimzing the

number of poliutants to be monitored. In
addition, the nonconventional poellutant,
cobalt, is found in significan! quantities.

(i) Proposed Limits. For BPT, the
Agency is setting limitations based upon
Option 2 because four of the five direct
dischargers in this subcategory have this
technology orils equivalent installed.
BPT limitations for pH, TSS, cobalt. and
nickel are proposed based upon long-
term plant data. The limitations on
copper are hased on data collected fram
the nickel sulfate subcategory. Most of
the plants producing cobalt salts also
produce nickel sulfate and other nickel
salts and treat the wastewalers from all
processes in the same treatment facility.

A BCT limitation for TSS is proposed
based upon the BPT technology because
no additional technology which would
remove significant additional amounts
of conventional pollutants is known to
the Admnisirator,

For BAT, the Agency is proposing
limitations based on treatment
consisting of BPT technology for the
reasons given in Section VLA. above.
Pollutants limited by the proposed BAT
regulation are cobalt, copper, and nickel.

For NSPS, PSES, and PSNS, the
Agency is proposing limitations equal to
BAT for the reasons given in Section
VIA. above The pollutants limited are
cobalt, copper, nickel, pH and TSS (the
latter two are not limited under PSES
and PSNS). Since no untreated waste
data are available, the Agency cannol
accurately project removals for this
subcategory.

3. Copper Sults (Subpart A)

The Agency is proposing the
replacement of Subpart A}, Copper
Sulfate, with a new Subpart AJ, Copper
Salts, which will include copper sulfate
as well as copper chloride: copper
iodide, copper nitrate, and copper
curbonate. This proposed
subcategorization is for the reasons
given in Section IV above,

(a) Copper Sulfate. Copper Chloride,
Copper lodide, Copper Nitrate

{i) Background. Twenty-one facilities
are known to produce copper silts
exclusive of copper carbonate, which
will be discussed sparately,

The copper salts covered in this
segment are produced by reacting a
copper source (metal. oxide, or salt)
with either sulfuric acid (copper sulfate),
chlorine or hydrochloric acid (copper
chloride), iodine or potassiuin lodide
(copper ladide), or nitrie acid (copper
nitrate).

Of the 21 facilities identified as
copper salts producers, 5 are direct
dischargers, 5 are indirect dischargers,
and 11 achieve zero discharge. The

copper salts model plant has a unit flow
of 0.94 m?/kkg.

Process wastewaler is generated
primarily from indirect process contact
and non-contact ancillary uses.

The toxic pollutants found in the
wastewater include nickel. copper, and
in some cases, selenfum. Selentum was
found in one copoer sulfate plant
wastewater after treatment but not in
the raw waste. The existing limitations
for selenium under the copper sulfate
subcategory are to ensure that selenium
is adequately controlled if added to the
wastewater during treatment.

{ii) Proposed Limits. For BPT, the
Agency 18 proposing limitations equal to
the existing Copper Sulfate limitations,
which are based upon Option Z becnuse
alt direct dischargers in this segment
manufacture copper sulfate and hove

"that technology or ifs equivalent
installed. The pollutants limited are pH,
TSS, copper. nickel and seleniunw Singe
all direct dischargers already have the
BPT technology. no costs are projected.

A BCT limitation for TSS is proposed
based upon the BPT technology and TSS
limitations because no additional
technology which would remove
significant additional amounts of
conventional pollutants is known to the
Administraton

For BAT, the Agency is proposing
limitations based on BPT technology for
the reasons given in Section VLA,
#hove. Pollutants limited by the
proposed BAT regulation are copper,
nickel, and selenfum,

For NSPS, PSES and PSNS the Agency
is proposing limitations equal to BAT for
the reasons given in Section VLA.
above. The pollutants limited are
copper, nickel, selenium, pH and TSS
(the latter two are not regulated under
PSES and PSNS) '

(b} Copper Carbonate

(i) Background. There are eight
facilities in the United States which
produce copper carbonate. Four of these
also produce other copper salts, Copper
carbonate is manufactured by reacting
either copper sulfate or copper nitrate
with sodium carbonate in water. The
wash water is the major source of
wastewater from the copper carbonate
process.

Of the eight copper carbonate
production facilities; four are direct
dischargers, three are indirect
dischargers, and one achieves zero
discharge. The copper carbonate mode!
plant hag a unit flow of 58.1 m*/kkg.

The toxic pollutants found in the
wastewater at copper carbonate
facilities include copper and nickel.
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(ii) Proposed Limits. For BPT, the
Agency is setting limitations based upon
Option 2, because three of the four
direct dischargers have this treatment or
its equivalent. BPT limitations for pH.
TSS, copper, nickel and selenium are
proposed based upon the same
concentration levels proposed for the
other copper salts, but using the higher
unit flow of the copper carbonate model
plant as the basis for the mass based
limits proposed. Limitations for selenium
are proposed for the same reasons
described above for copper salts.

A BCT limitation for TSS is proposed
for this industry which is based upon the
BPT technology because no additional
technology which would remove
significant additional amounts of
conventional pollutants is known to the
Administrator.

For BAT, the Agency is proposing
limitations based on BPT technology for
the reasons given in Section VLA.
above. Pollutants limited by the
proposed BAT regulation are copper,
nickel, and selenium.

For NSPS, PSES and PSNS the Agency
is proposing limitations equal to BAT for
the reasons given in Section VLA.
above. The pollutants limited are
copper, nickel, selenium, pH and TSS
(the latter two are not regulated under
PSES and PSNS).

4. Nickel Salts (Subpart AU)

The Agency is proposing the
replacement of Subpart AU, Nickel
Sulfate, with a new Subpart AU, Nickel
Salts, which will include nickel sulfate
as well as nickel chloride, nickel nitrate,
nickel fluoborate, and nickel carbonate.
This proposed subcategorization is for
the reason given in Section IV, above.

(a) Nickel Sulfate, Nickel Chloride,
Nickel Fluoborate, Nickel Nitrate

(i) Background. There are 19 plants in
the United States producing nickel salts,
exclusive of nickel carbonate, which
will be discussed separately.

The nickel salts covered in this
subdivision are produced by reacting a
nickel source (metal, oxide, or salt) with
either sulfuric acid (nickel sulfate),
hydrochloric acid (nickel chloride),
fluoboric acid (nickel fluoborate) or
nitric aicd (nickel nitrate).

Of the 19 facilities identified as nickel
salts producers, 8 are direct dischargers,
9 are indirect dischargers. and 2 achieve
zero discharge. The nickel salts model
plant has a unit flow of 0.68 m*/kkg.

Process wastewater at the plants in
this segment of the Nickel Salts
subcategory is generated primarily from
indirect process contact and non-contact
ancillary uses.

The toxic pollutants found in the
wastewater include nickel and copper,

(ii) Proposed Limits. For BPT, the
Agency is setting limitations equal to -
existing Nickel Sulfate limitations which
are based upon Option 2, because six of
the eight direct dischargers have this
technology or its equivalent installed.
BPT limitations for pH, TSS, and nickel
are proposed.

A BCT limitation for TSS is proposed
for this industry which is based upon
BPT technology because no additional
technology which would remove
significant additional amounts of
conventional pollutants is known to the
Administrator.

For BAT, the Agency is proposing
limitations based on BPT technology for
the reasons given in Section VLA,
above. However, the proposed BAT
limitations are more stringent than the
BPT limitations because a treatability
study of the nickel sulfate wastewater
treatment system shows that the system
can achieve the more stringent
limitations. The BAT limitations
proposed are the same as the BAT
limitations promulgated for the same as
the BAT limitations promulgated for the
nickel sulfate subcategory. Pollutants
limited by the proposed BAT regulation
are copper and nickel. Since the
technology is the same as BPT
technology, the Agency projects no
additional costs to achieve these more
stringent limitations.

For NSPS, PSES and PSNS. the
Agency is proposing limitations equal to
BAT for the reasons given in Section
VLA. above. The pollutants limited are
copper, nickel, pH, and TSS (the latter
two are not regulated under PSES and
PSNS).

[b) Nickel Carbonate

(i) Background. There are seven
facilities in the United States which
produce nickel carbonate, as well as
other nickel salts. Nickel carbonate is
manufactured by reacting any one of
several nickel salts with sodium
carbonate in water. The wash water is
the major source of wastewater from the
nickel carbonate process.

Of the seven nickel carbonate
production facilities, four are direct
dischargers, and three are indirect
dischargers. The nickel carbonate model
plant has a unit flow of 120 m*/kkg.

The toxic pollutants found in the
wastewater at nickel carbonate facilities
include copper and nickel.

(ii) Proposed Limits. For BPT, the
Agency is setting limitations based upon
Option 2 because three of the four direct
dischargers have this treatment or its
equivalent. BPT limitations for pH, TSS,
and nickel are proposed based upon the

same concentration levels proposed for
the other nickel salts, but using the
higher unit flow of the nickel carbonate
model plant as the basis for the mass
limits proposed.

A BCT limitation for TSS is proposed
based upon the BPT technology because
no additional technology that would
remove significant additional amounts
of conventional pollutants is known to
the Administrator.

For BAT, the Agency is proposing
limitations based on BPT, technology for
the reasons given in Section VLA, above
but using the more stringent
concentration basis described
previously for the nickel salts segment.
Pollutants limited by the proposed BAT
regulation are copper and nickel, Since
the BAT technology is the same as the
BPT technology. the Agency projects no
additional costs to achieve the more
stringent limitations.

For NSPS, PSES and PSNS the Agency
is proposing limitations equal to BAT for
the reasons given in Section VLA,
above. The pollutants limited are
copper, nickel, pH and TSS (the latter
two are not regulated under PSES and
PSNS).

5. Sodium Chlorate (Subpart BN)

(i) Background. There are 13 facilities
in the United States known to be
producing sodium chlorate. ‘

Sodium chlorate is produced by the
electrolysis of sodium chloride brine in
diaphragmless electrochemical cells,
Sources of process wastewater are brine
purification wastes, barometric
condenser waler, brine and caustic
discharge from the air scrubbers,
equipment leaks and spills, pump seal
leaks. product filter backwash, and
equipment washdown. Considerable
amounts of process water are recycled
in this industry.

Of the 13 facilities in the United States
producing sodium chlorate, 8 are direct
dischargers and 4 achieve zero
discharge. There are no indirect
dischargers in this subcategory. The
sodium chlorate model plant has a unit
flow of 2.7 m?/kkg.

The Agency has identified chromium
and antimony as the only toxic
pollutants to be regulaled at sodium
chlorate facilities. The non-conventional
pollutant, total residual chlorine, has
also been selected for regulation.

(i) Proposed Limits. For BPT, the
Agency is selting limitations based upon
hexavalent chromium reduction,
chlorine destruction, alkaline
precipitation, and clarification. Of the
nine direct dischargers in the industry,
only one has this level of treatment
installed. Two others discharge their
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wastewater 1o waslewater treatment
facilities st paper and pulp mills. The
majority of direct dischargers currently
provide less than the proposed BPT
treatment of process wastewater.
Proposed BPT limitations for pH, TSS,
antimony, total chromium, and lotal
residual chlorine are based upon long-
term inorganic chemicals plant data and
other industrial wastewater treatment
system performance data. Data used
were oblained during both the Phase 1
and Phase 1} studies of the Inorganic
Chemicals Indusiry. The proposed
limitations for antimony are based on
literature data.

A BCT limitation for TSS is proposed
based upon BPT technology, because the
candidate BCT technology did not pass
the proposed BCT cosl test.

For BAT, the Agency is proposing
limitations based on the addition of
filtration following BPT treatment, The
Agency considered zero discharge for
BPT, but did not adopt it because it is
not technically feasible for most plants.
Pollutants limited by the proposed BAT
regulation are antimony, total chromium
and total residual chlorine. Total
residual chlorine will not be
significantly reduced by filtration.
Therefore. the BAT limitation for
chlorine is the same as the BPT
limitation.

For NSPS and PSNS the Agency is
proposing limitations equal to BAT for
the reasons given in Section VLA,
above. The pollutants limited include
total antimony. total chromium, total
residual chlorine, pH and TSS (the latter
three are not reguiated under PSNS).
Total residual chlorine is not regulated
under PSNS because POTW influent is
often chlorinated,

Since there are no existing indirect
dischargers in this subcategory, the
Agency is excluding this subcategory
from categorieal PSES under the
provisions of paragraph 8{b) of the
Settlement Agreement.

In developing the limitations for this
subcategory, the Agency examined
several plants that achieve zero
discharge of pollutants. However, since
the four plants achieve zero discharge
through special circumstances (access lo
&n gconomic source of purified salt,
customer preference for solution grade
product, and/or location in an arid
region of the country), the zero
discharge option is not technically
feasible for the average plant.

6. Zinc Chlioride [Subpart BO)

(i) Background. There are seven
known producers of zinc chloride in the
United States. Zinc chloride is produced
by reacting zinc metal with hydrochloric
acid. Various forms of zinc feed

materials are used from pure zinc metal
to galvanizer skimmings. One plant uses
4 zine containing wastewater from an
orgenic chemical plant as the source of
zine.

Of the seven fucilities which
manufacture zinc chloride, five are
direct dischargers and two are indirect
dischargers. The zinc chloride model
plant has a unit flow of 13.5m% kkg.
Process wastewater in the industry is
generally condensate from evaporators
used in the concentration process. In
addition, barometric condenser cooling
water, and small quantities of water
from air scrubbers, equipment
washdown, and pump seal leaks are
discharged.

The toxic pallutants found in the
wastewater include arsenic, lead. and
2nc,

(i) Proposed Limits. For BPT, the
Agency is proposing limitations based
upon Option 1 because all of the five
direct dischargers have this technology
installed. BPT limitations for pH, TSS,
arsenic, lead, and zinc are proposed
based upon long-term plant data and
data pertaining to other industrial
wiastewaler treatment system
performance, collected during both the
Phase | and Phase Il studies of the
Inorganic Chemicals Industry. Since all
direct dischargers already have BPT
technology. the Agency projects no cost
to achieve the BPT effluent limitations.

A BCT limitation for TSS is proposed
based upon the BPT technology since
the candidate BCT technology did not
pass the proposed BCT cost test.

‘or BAT, the Agency is proposing
limitations based on Option 2, filtration
of the effluent from the proposed BPT
treatment syslem for the reasons given
in Section VLA, above. Two of the five
dischargers have equivalen! technology
installed. Pollutants limited by the
proposed BAT regulation are arsenic,
lead, and zinc:

For NSPS, PSES, and PSNS the
Agency is proposing limitations equal to
BAT for the reasons given in Section
VLA. above. The pollutants limited are
arsenic, lead, zinc, pl and TSS (the
latter two are not limited under PSES
and PSNS).

C. Proposed Revisions to BAT

1. Background

The effluent limitations guidelines and
standards for the Sodium Chloride
(Solution Brine-Mining Process), .
Calcium Chloride, and Sodium Suifite
(Soda Ash-Sulfur Dioxide Reaction
Process) subcategories were

promulgated on March 12, 1974 and are

still in effect. These guidelines set
numerical discharge limitations for BPT

and established limitations for BAT,
NSPS and PSNS at no discharge of
process wastewater pollutants, PSES
were reserved for each subcategory. The
technology used a5 a basis for the BAT
limitations, NSPS and PSNS for the
Sodium Chloride (Solution Brine-Mining
Procesg} and Calcium Chloride
subcategories was the use of surface
(noncontact) condensers instead of
barometric {contact) condensers. For the
Sodium Sulfite subcategory, the
technology basis wis evaporation of the
BPT treated wastewater,

On May 19, 1981, EPA received a
petition from the Sall Institute
requesting reconsideration of the
currently effective BAT guideline for the
Sodium Chloride (Solution Brine-Mining
Process) subcategory, which reguires no
discharge of process wastewater
pollutants. BPT for that subcategory
allows a discharge. The Agency decided
to include in this BAT review the
Calcium Chloride and Sodium Suifite
subcategories, which also require no
discharge for BAT but allow a discharge
for BPT.

The Sodium Chloride [Solution Brine-
Mining Process) subcategory includes 22
plants, none of which are indirect
dischargers. The annual production was
estimated at about 3,175,000 metric tons
{3.500.000 short tons) per year in 1981.
The estimated dally discharge is
1,454,000 m */day (384 million gallons
per day) of barometric condenser
wastewater. The plants are located in
inland rural areas where the annual
precipitation is too high to permit solar
evaporation of the water from the brine
to be used to recover the solium chloride
product.

The Clalcium Chloride subcategory
includes seven plants, none of which
discharge process wastewater. There
are three Sodium Sulfite plants which
utilize the sode ash-sulfur dioxide
reaction process. The annual production
capacity of sodium sulfite by this
process is estimated to be
approximately 69,840 metric tons (77,000
short tons) with an estimated total
average daily discharge of 416.4 cubic
meters (110,000 gpd). There dre two
direct dischargers and one indirect
discharger. The discharge to POTW
from that one plant averages 70 cubic
meters per day (18,500 gpd); this stream
is lightly contaminated washdown water
only.

In our review, we have acquired
information on all 32 plants in the three
subcategories, including data on the
discharge of toxic pallutants and the
costs of the technology basis for the
existing BAT. Based on this data, we are
proposing changes to the regulation for
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the Sodium Chloride (Solution Brine-
Mining Process) and Sodium Sulfite
subcategories.

2. Proposed Revisions
(2) Sodium Chloride

EPA proposes to revoke the existing
BAT for the Sodium Chloride {Solution
Brine-Mining Process) subcategory and
replace it with a BCT equal to the
currently effective BPT. The action
would reduce projected industry costs
for environmental control by over $36.4
million in capital costs and over $11.6
million in annual costs. The rationale for
this proposed revision is summarized as
follows: BAT is to control toxic and
nonconventional pollutants, BCT to
control conventional pollutants, There
are no toxie pollutants discharged. No
nonconventional pollutants are
discharged, except for sodium chloride
(table salt), which is discharged in
concentrations equivalent to those
normally found in high quality, fresh
surface waters, Therefore, we do not
believe that BAT regulations are
justified. All technologies to control
conventional pollutants more stringent
than BPT failed the proposed BCT cost
test. (If the proposed cost test is
substantially revised, we will re-
evaluate those more stringent
technologies),

The technology basis for NSPS and
PSNS is the use of noncontact
condensers instead of contact
condensers. New plants can design for
noncontact condensers, which cost
about as much as contact condensers.
Therefore, there is no need to change the
currently effective NSPS or PSNS.

(b) Calcium Chloride

We are not proposing to revise BAT
for the Calcium Chloride subcategory
because there are no existing direct
dischargers in that subcategory, i.e., all
plants have achieved no discharge of
process wastewaler pollutants.

(¢) Sodium Sulfite

We propose to withdraw the current
BAT, NSPS and PSNS for the Sodium
Sulfite subcategory because the
technology basis for those regulations,
evaporation of the wastewater, is
considerably more expensive than
orginally estimated, primarily due to the
greatly increased cost of fuel.

In order for the two existing direct
dischargers to comply with the current
BAT, total capital investment would be
$1.8 million, with total annualized costs
of $2.9 million. An analysis of these
compliance costs projects significant
effects on-the cost of production and on
profitability with a minimum reduction
of 15 percent in profitability. One plant

closure due to treatment costs is
projected. Thus, these increased costs
would result in a regulation that is not
economically achievable for this
subcategory.

The economic impact of the current
NSPS was evaluated for a model plant
producing sodium sulfite. The costs
associated with wastewater treatment
would result in an estimated 25 percent
increase to the cost of production, which
could represent a barrier to entry for
this product. Thus, the current NSPS is
not economically achievable.

The alternative of solar evaporation of
the wastewater from an evaporation
pond is not feasible for the two direct
dischargers because the plants are
located in areas of the country where
percipitation exceeds evaporation.

In place of the current BAT, NSPS and
PSNS, we propose new limitations
based on the technology for BPT.
Chromium, zinc and COD would be the
controlled pollutants. Sodium sulfite
production and wastewater
characteristics are very similar to those
for sodium bisulfite. The toxic pollutant
limitations we propose for the Sodium
Sulfite subcategory are based on those
promulgated for the Sodium Bisulfite
subcategory. Both direct dischargers
also produce sodium bisulfite and
combine the wastewaters for treatment;
that treatment effectively controls COD
and toxic metals. Data from both plants
was used in developing the BAT
limitations for the Sodium Bisulfite
subcategory.

The proposed BAT limitations are
economically achievable. The two
existing direct dischargers are currently
meeting these levels, and there would be
no additional costs or impacts to those
plants.

There is no existing PSES for this
subcategory and it was included among
the 23 subcategories for PSES
consideration. Since there is only one
plant, with'a discharge of only 18,000
gallons per day, containing an estimated
19.3 kg/yr toxic pollutants, we propose
to exclude the subcategory from further
national PSES regulation development
under Paragraph 8b of the Settlement
Agreement.

VII. Pretreatment Standards for 23
Subcategories

A. General

EPA considered in the Phase Il project
PSES for 18 subcategories from Phase I
for which no PSES have previously been
developed and reviewed PSES for five
subcategories for which PSES were
promulgated in 1877. Those 23
subcategories were excluded from
further national BAT regulation
development under Paragraph 8 because

existing BPT or BAT guidelines for those
23 subcategories required no discharge
of process wastewater pollutants. PSNS
of zero discharge are in effect for 10 of
those 23 subcategories including two of
those with currently effective PSES.

We conducted a telephone survey of
all plants in those 23 subcategories. For
the 18 subcategories with no PSES, the
purposes of this survey were to identify
whether any discharging facilities
existed, to identify how many indirect
dischargers existed, and to determine
which subcategories might require
development of PSES or a more detailed
examination and review. For the
remaining five subcategories, the
purposes of the survey were to
determine how many indirect
dischargers there were and whether
existing pretreatment standards were
adequate.

Some 310 of the 312 plants in 22
subcategories were contacted by phone
and provided information. The two
operations which could not be contacted
are located in areas where there are no
POTW'’s and the process utilized would
not be expected to produce an effluent
to be treated. For the Hydrogen
subcategory (refinery byproduct), there
are 137 plants listed in addition to those
identified above. However, any
dischargers to POTW's are controlled
under existing PSES and PSNS for the
Petroleum Refining Category (40 CFR
419).

B. Proposed Exclusions From PSES

After examining these 23
subcategories, EPA has decided to
exclude them from further national PSES
regulation, for the reasons set forth in
Appendix E.

C. Proposed PSNS

Of the 23 subcategories under
discussion, there is no currently
effective PSNS for the following 12
subcategories:

Borax

Bromine

Calcium Hydroxide
Chromic Acid
Fluorine

lodine

Potassium Chloride
Stannic Oxide

Zing Sulfate

Ferric Chloride
Lead Monoxide
Sodium Fluoride

We are proposing a PSNS for each
subcategory based on the currently
effective BPT, which for each
subcategory requires zero discharge of
process wastewater pollutants. Since
the existing plants are required to
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achieve zero discharge of process
wastewater pollutants and are in fact
able to meet that requirement, there
would be no barrier to entry for
potential new plants that might
discharge indirecty in the absence of
PSNS.

There are also no New Source
Performance Standards (NSPS) for these
12 subcategories. However, none are
needed since, in the absence of NSPS,
currently effective BPT effluent
limitations of zero discharge of process
wastewater pollutants would apply.

VIL. Economic Considerations

A. Costs and Impacts

The economic impac!t assessment is
presented in Economic Impact Analysis
of Proposed Effluent Standards and
Limitations for the Inorganic Chemicals
Industry. Phase II, EPA 440/2-83-009.
That document details the investment
and annual compliance costs for the
industry as a whole and for model
plants in each subcategory covered by
the proposed regulation. Compliance
costs are based on engineering
estimates of capital and operating
requirements for the effluent control
systems deseribed earlier-in this
preamble. Cost estimates for hazardous
waste disposal are also included. The
report assesses the impact of effluent
control costs in terms of production cost
changes, plant closures, employment
effects, and balance of trade effects.
These impacts are discussed in the
report for each regulatory option.

EPA has identified 46 fucilities that
manufacture the chemicals coverd by
this regulation: 19 of them will incur
costs to comply with the proposed
guideline. Total investment for existing
dischargers (BAT and PSES combined)
is estimated 1o be $5.6 million, with
annualized costs of $2.7 milion,
including depreciation and interest,
These costs are expressed in 1983
dollars and are based on the
determination that plants will move
from exisling treatment to either BAT or
PSES. No major economic impacts {e.g.,
plant closure or unemployment) are
projected as a result of compliance costs
for this regulation. Maximum price
increases if all costs are passed on to
consumers are small, ranging from 0.05
to 2.0 percent. Balance of trade effects
are not significant. The Agency
concludes that the proposed regulation
is economically achievable.

In order to measure the potential
economic impacts, EPA estimated
compliance costs for 46 individual
plants. The plant-specific analysis
focuses on the increase to production
costs, changes to profitability, and

changes to net present values. Plant
closure determinations are based on a
comparison of nel present value of cash
flow to salvage value,

Cost-Effectiveness Analysis. EPA has
also conducted an analysis of the
incrementsl removal cost per pound
equivalent for each of the proposed
technology-based options. Pound
equivalents are calculated by
multiplying the number of pounds of a
pollutant by a weighting factor for that
pollutant. The weighting factor is equal
to the water quality criterion for a
standard potlutant (copper) divided by
the water quality criterion for the
pollutant being evaluated. The use of
pound equivalents gives relatively more
weight to removal of the more toxic
pollutants. Thus, for a given
expenditure; the cost per pound
equivalent would be lower when a
highly toxic pollutant is removed than if
a less toxic pollutan! is removed. The
results of this analysis are presented in
“Cost-Effectiveness Analysis of
Proposed Effluent Limitations and
Standards for the Inorganic Chemicals
Industry, Phase 1I”; this analysis is
included in the record of this
rulemaking. EPA invites comments on
the methodology used in this analysis.

BPT. Of the 21 direct dischargers, 10
will incur costs to comply with BPT. The
remaining facilities are achieving
removal levels equivalent toar better
than BPT. Investment costs for the 10
direct dischargers are estimated to be
$3.8 million, and total annualized costs
are $1.9 million, and total annualized
costs are $1.9 million: The major portion
of these costs are atiributed to Sodium
Chlorate producers, where most
facilities do not currently operate
wastewater treatment systems, There
are no plant closures or employment
losses projected as a result of BPT costs.
The price increases associated with
these costs are approximately 2.0
percent for Sodium Chlorate and Nickel
Carbonale and less than one percent for
the other subcategories. These impacts
are not significant.

BAT. For all subcategories except
Sodium Chlorate and Zinc Chloride,
BAT is the same as BPT. Since many of
the existing direct dischargers are
currently achieving BAT levels of
removal, the incremental costs of BAT
over BPT are primarly associated with
seven Sodium Chlorate producers. For
the 11 direct dischargers incurring costs
to meet BAT, investment costs are $4.4
million. and total annualized costs are
$2.2 million. No plant closures or
employment losses are projected as a
result of these costs. Price increases
associated with these costs are small—
less than one percen! for most

subcategories. Thus the Agency believes
that the proposed BAT effluent
limitations are economically
achieveable.

PSES. There are ten indirect
dischargers and eight will incur costs to
comply with PSES. Total investment
costs are $1.2 million and total
annualized costs are $0.5 million. No
plant closures ar employment losses are
projected as a resull of these costs. The
price increases associated with these
costs are small—less than one percent
for all subcategories, The Agency
believes the proposed PSES are
economically achievable.

NSPS and PSNS. An analysis of new
source standards uses a model plant
approach. The pollution control
investment required to install a
treatment technology is the same for
new and existing producers in the
industry. Therefore, new plants will not
be operating at a cost disadvantage
relative lo current manufacturers,
Regulations for new sources are nol
expected to discourage entry into the
industry or result in ny differential
economic impacts to new plants.

B. Executive Order 12291

Executive Order 12291 requires EPA
and other agencies o perform regulatory
impact analyses of major regulations.
Major rules impose an annual cost 1o the
economy of $100 million or more or meet
other economic impact criteria. The
proposed regulation for inorganic
chemicals manufacturing phase 1l is not
a major rule. The costs to be incurred by
this industry will be significantly less
than $100 million. Therefore, formal
regulatory impact analysis is not
required. This proposed rulemaking
satisfies the requirement of the
Executive Order for a non-major rule.
The Agency's regulatory strategy
considered both the costand the
economic impacts of the proposed
rulemaking.

C. Regulatory Flexibility Analysis

Pub. L. 86-354 requires EPA to prepare
an Initial Regulatory Flexibility Analysis
for proposed regulations that have s
significant impact on a substantial
number of small entities.

The analysis may be conducted in
conjunction with or as part of other
Agency analyses. A small business
analysis for this industry is included in
the the economic impact analysis.

The primary variable used to define
firm size is number of employees.
According to the Small Business
Administration's designation of small
firm for the SIC groups covering these
chemicals (1.000 employees or less),

(.
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small businesses comprise 38 percent
(17 firms) of the plants in the analysis.
The Agency invites comment on this
size definition.

For the small firms; as defined above,
investment costs for BAT and PSES are
$1.3 million, and tolal annualized cogls
are $0.6 million. The economic impact
analysis presents the effects associated
with this proposed rule and with the
other regulatory options the Agency
considered. For this proposed
rulemaking, there are no significant
impacts on small firms; therefore, a
formal Regulatory Flexibility analysis is
not required.

D. SBA Loans

The agency is continuing to encourage
small plants 1o use Small Business
Administration (SBA) finuncing as
needed for pollution control equipment.
The three basic programs are: (1) The
Guaranteed Pollution Control Bond
Program, (2) the Section 503 Program.,
and (3) the Regular Guarantee Program,
All the SBA loan programs are only
open to businesses that have: (a) net
assets less than $6 million, and [b) an
average annual after-tax income of less
than $2 million, and [c¢) fewer than 250
employees.

For further information and specifics
on the Guaranteed Pollution Control
Bond Program contact: U.S. Small
Business Administration, Office of
Pollution Control Financing, 4040 North
Fairfax Drive, Rosslyn, Virginia 22203
(703) 235-2902.

The Section 503 Program, as amended
in July 1980, allows long-term loans to
small and medium sized businesses.
These loans are made by SBA approved
local development companies. These
companies are authorized to issue
Government-backed debentures that are
brought by the Federal Financing Bank,
an arm of the U.S. Treasury.

Through SBA’s Regular Guarantee
Program, loans are made available by
commercial banks and are guaranteed
by the SBA. This program has interest
rales equivalent to market rates.

For additional information on the
Regular Guarantee and Section 503
Program contact your district or local
SBA Office. The coordinutor at EPA
Leadquarters is Ms. Frances Desselle
who may be reached al (202) 382-5373.

IX. Non-Water-Quality Environmental
Impacts

Eliminating or reducing one form of
pollution may cause other
environmental problems. Sections 304(b)
and 306 of the Act require EPA to
consider the non-water-quality
environmental impacts (including energy
requirements) of certain regulations. In

compliance with these provisions, the
effects of this regulation on air pollution,
solid waste generation, waler scarcity
and energy consumplion were
considered. This regulation was
circulated to and reviewed by EPA
personnel responsible for non-water
quality programs. Although it is difficult
to balance pollution problems against
each other and against energy use, EPA
believes that this regulation will best
serve often competing national goals.

The following non-water-quality
environmental impacts (including energy
requirements) are associated with the
proposed regulation. The Administrator
has determined that the impacts
identified below are justified by the
benefits associated with compliance
with the limitations and standards.

A. Air Pallution

Imposition of BPT and BAT
limitations and NSPS, PSES. and PSNS
will not create any substantial air
pollution problems.

B. Solid Waste

The largest amount of solid waste
generated by facilities in complying with
this regulation will be associated with
BPT treatmenl. Very small amounis of
additional solid wastes would be
generated by facilities in complying with
BAT, NSPS, PSES, and PSNS. It is
estimated that less than 150 kilograms
per day (330 pounds per day) of solid
wasle will be generated by the proposed
BPT treatment, and less than 10
kilograms per day (22 pounds per day)
of solid waste will be generated by the
proposed BAT treatment.

If a waste is identified or listed as
hazardous, it is subject to handling,
transportation, treatment, storage, and
disposal requirements under Section
3002-3005 of RCRA and EPA regulations
promulgated Gnder RCRA (see 40 CFR
Parts 261-267).

Compliance with these requirements
involves costs in addition to the costs
for compliance with the effluent
limitations established by this
regulations. The specific standards
necessary to estimate these costs have
béen established, and costs for
compliance with RCRA-ISS
requirements are specifically considered
in the economic impact analysis for this
regulation.

C. Consumptive Water Loss

Treatmen! and control technologies
that require extensive recycling and
reuse of water may require cooling
mechanisms. Evaporative cooling
mechanisms can cause water loss and
contribute to waler scarcity problems—
a primary concern in arid and semi-arid

regions. This regulation assumes some
recycling, thus assuming some cooling
mechanisms may be required which
could create additional consumptive
water loss. However, the quantity of
water involved is not significant, and
most of the industry is located in coastal
areas or areas with sufficient water
resources. Moreover, it was concluded
that the pollutant reduction benefits of
recycle technologies outweigh their
impact on consumptive water loss,

D. Energy Requirements

The achievement of BPT effluent
limitations and PSES is estimated to
increase electrical energy consumption
by approximately 8 million kilowatt-
hours per year. Implementing BAT
limitations will consume a negligible
amount of additional electric power.
Achievement of BPT and BAT effluent
limitations will require a typical direct
discharger to increase total energy
consumption by less than 1 percent of
the energy now consumed in production
processes. The proposed BAT
amendments for'the Sodium Chloride
(solution brine-mining process} and
Sodium Sulfite subcategories would
decrease energy use.

X. Pollutants and Subcategories Not
Regulated

The Settlement Agreement contains
provisions authorizing the exclusion
from regulation, in certain
circumstances, of toxic pollutants and
industry categories and subcategories.
These provisions have been rewritten in
# Revised Settlement Agreement which
was approved by the District Court for
the District of Columbia on March 9,
1979, 12 ERC 1833.

A, Exclusion of Pollutants

Paragraph 8(a)(iii) of the Settlement
Agreement authorizes the Administrator
to exclude the following toxic pollutants
from regulations: (a) Thase not
detectable by Section 304(h) analytical
methods or other state-of-the-art
methods: (b) those present in amounts
too small 1o be effectively reduced by
available technologies; (c) those present
only in trace amounts and neither
causing nor likely to cause toxic effects;
(d) those detected in the effluent from
only a small number of sources within a
subcategory and uniquely related to
those sources; and (e} those that will be
effectively controlled by the
technologies on which other effluent
limitations and standards are based.
The toxic pollutants excluded from
regulation in all subcategories, under
paragraph 8{a){iii) of the Settlement
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Agreement, are listed in Appendix B of
this Notice,

The Agency proposes the exclusion of
certain additional toxic pollutants from
regulation in particular subcategories on
the basis of a review of long-term
industry data as well as treatability
study data indicating that in the
particular subcategories, the pollutants
in question will be effectively controlled
‘by the technologies upon which other
effluent limitations and standards are
based. These pollutants and the reasons
for their exclusion are listed in
Appendix C of this notice.

B. Exclusion of Subcategories

Paragraph 8{a)(i) of the Settlement
Agreement authorizes the Administrator
to exclude from regulation industry
categories or subcategories for which
equal or more stringent limitations are
already provided by existing effluent
limitations are standards. Also,
paragraph 8{a)(iv] of the Settlement
Agreement authorizes the exclusion of
subcategories in which the amount and
toxicity of each pollutant in the
discharge does not justify developing
national regulations,

Paragraph 8(b) of the Settlement
Agreement authorizes the Administrator
to exclude from pretreatment standards
a subcategory if: (i) 95 percent or more
of all point sources in the subcategory
introduce into POTWSs only pollutants
which are susceptible to treatment by
the POTW and which do not interfere
with, do not pass through, or are not
otherwise incompatible with such
treatment works; or (ii) the toxicity and
amount of the incompatible pollutants
introduced by such point sources into
POTWs is so insignificant that
developing a pretreatment regulation is
not justified. The subcategories
excluded under paragraphs 8(a)(i).
8(a)liv), and 8{b) of the Settlement
Agreement are listed in Appendix D of
this Notice.

In addition to the subcategories
excluded under the Settlement
Agreement, one subcategory is deferred
for coverage under other guidelines and
two subcategories will be included
under an existing guideline by amending
the applicability section of that
guideline. These subcategories are listed
in Appendix D.

XI. Best Management Practices

Section 304(e) of the Clean Water Act
gives the Administrator authority to
prescribe “best management practices"
(BMPs).

Although EPA is not proposing them
at this time, development of BMPs
specific to the Inorganic Chemicals
Industry is being considered. The

industry has numerous problem areas
including leaks and spills, stormwater
runoff, and groundwater infiltration
from storage areas and onsite solid
waste disposal, Most subcategories
have problems in some or all of these
areas. Sections 11-16 of the
Development Document describe
possible BMPs for each regulated
subcategory. This information can guide
the permitting agency in developing
case-by-case BMPs for NPDES permits.
Future BMPs may require dikes, curbs,
or other measures to contain leaks and
spills, as well as the treatment of toxic
pollutants in these wastewaters.

XIL Upset and Bypass Provisions

A recurring issue of concern has been
whether industry guidelines should
include provisions authorizing
noncompliance with effluent limitations
during periods of “upset™ or "bypass."
An upset, sometimes called an
“excursion, is an unintentional
noncompliance occuring for reasons
beyond the reasonable control of the
permittee. It has been argued that an
upset provision in EPA's effluent
limitations is necessary because such
upsets will inevitably occur even with
properly operated control equipment.
Because-technology-based limitations
require only what technology can
achieve, it is claimed that liability for
such situations is improper. When
confronted with this issue, courts have
disagreed on whether an explicit upset
or excursion exemption is necessary, or
whether upset or excursion incidents
may be handled through EPA’s exercise
of enforcement discretion, Compare
Marathon Oil Co. v. EPA, 564 F. 2d 1253
(8th Cir. 1977) wiht Weyerhaeuser Co. v.
Costle, 590 F. 2d 1011 (D.C. Cir. 1978)
and Corn Refiners Association, v.
Castle, No. 78-1069 (8th Cir., April 2,
1979). See also American Petroleum
Institute V. EPA, 530 F. 2d 1023 (10th Cir.
1976); CPC International, Inc. v. Train,
540 F. 2d 1320 (8th Cir. 1976); FMC Corp.
v. Train, 539 F. 2d 973 (4th Cir. 1976).

An upset is an unintentional episode
during which effluent limits are
exceeded; a bypass, however, is an act
of intentional noncompliance during
which waste treatment facilities are
circumvented in emergency situations.
In the past, bypass provisions have been
included in NPDES permits.

EPA determined that both upset and
bypass provisions should be included in
NPDES permits and has promulgated
permit regulations that include upset
and bypass permit provisions (see 40
CFR 122.41). The upset provision
establishes an upset as an affirmative
defense to prosecution for viclation of
technology-based effluent limitations.

The bypass provision authorizes
bypassing to prevent loss of life,
personal injury, or severe property
damage. Consequently, although
permittees in the Inorganic Chemicals
Industry will be entitled to upset and
bypass provisions in NPDES permits,
this proposed regulation does not
address these issues.

XIIL Variances and Modifications

Upon the promulgation of this
regulation, the effluent limitations for
_the appropriate subcategory must be
applied in all Federal and State NPDES
permits thereafter issued to direct
dischargers in the Inorganic Chemicals
Industry. In addition, on promulgation,
the pretreatment limitations are directly
applicable to any indirect dischargers.

For the BPT effluent limitations, the
only exception to the binding limitations
is EPA's "fundamentally different
factors" variance. See E.I du Pont de
Nemours & Co. v. Train, 430 U.S, 112
(1977); Weyerhaeuser Co. v. Costle,
supra. This variance recognizes factors
concerning a particular discharger that
are fundamentally different from the
factors considered in this rulemaking.
Although this variance clause was set
forth in EPA's 1973-76 industry
regulations, it is now included in the
NPDES regulations and will not be
included in the inorganic chemicals or
other industry regulations (see the
NPDES regulations at 40 CFR Part 125,
Subpart D).

The proposed BAT limitations in this
regulation are also subject (o EPA's
“fundamentally different factors”
variance. In addition, BAT limitations
for nonconventional pollutants are
subject to modifications under Sections
301(c) and 301(g) of the Act. These
statutory modifications do not apply to
toxic or conventional pollutants.
According to Section 301(j)(1)(B),
applications for these modifications
must be filed within 270 days after
promulgation of final effluent limitation
guidelines.

The economic modification section
(301(c)) gives the Administrator
authority to modify BAT requirements
for nonconventional pollutants (Section
301(1) precludes the Administrator from
modifying BAT requirements for any
pollutants which are on the toxic
pollutant list under Section 307(a)(1) of
the Act) for dischargers who file a
permit application after July 1, 1977,
upon a showing that such modified
requirements will: (1) represent the
maximum use of technology within the
economic capability of the owner or
operator, and (2) result in reasonable
further progress toward the elimination
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of the discharge of pollutants. The
environmental modification section (301
(g)) allows the Administrator, with the
concurrence of the State, to modify BAT
limitations for nonconventional
pollutants from any point source upon a
showing by the owner or operator of
such point source satisfactory to the
Administrator that:

(&) Such modified requirements will
result at a minimum in compliance with
BPT limitations or any more stringent
limitations necessary o meet water
quality standards;

{b) Such modified requirements will
not result in any additional
requirements on any other poinl or
nonpoint source; and

(¢} Such modification will not interfere
with the attainment or maintenance of
that water quality which shall assure
protection of public water supplies, and
the protection and propagation of a
balanced population of shellfish, fish,
and wildlife, and allow recreational
activities, in and on the water and such
modification will not result in the
discharge of pollutants in quantities
which may reasonably be anticipated 10
pose an unacceptable risk to human
health or the environment because of
bivaccumulation, persistency in the
environment, acute toxicity, chronic
toxicity (including carcinogenicity,
mutagenicity, or teratogenicity), or
synergistic propensities.

Section 301(j)(1)(B] of the Act requires
that application for modifications under
Section 301 (c) or (g) must be filed
within 270 days after the promulgation
of an,applicable effluent guideline.
Initial applications must be filed with
the Regional Administrator and, in those
States that participate in the NPDES
program, a copy must be sent to the
Director of the State program. Initial
applications to comply with 301(j) must
include the name of the permittee, the
permit and outfall number, the
applicable effluent guideline, and
whether the permittee is applying for the
301(c) or 301{g) modification or both,
Applicants interested in applying for
both must do so in their initial
application (for further details, see 43 FR
40859, September 13, 1978).

Pretreatment standards for existing
sources are subject to the
"fundamentally different factors"
variance and credits for pollutants
removed by POTW (see 40 CFR 403. 7.
403, 13).

Indirect dischargers subject to PSES
and PSNS are eligible for credits for
toxic pollutants removed by POTW. See
40 CFR 403:7 48 FR 9404 {January 28,
1981). New sources subject to NSPS are
not eligible for any other statutory or

regulatory modifications. See E.I. duPont
de Nemours & Co. v. Train, supra.

Indirect dischargers subject to PSES
have, in the past, been eligible for the
“fundamentally different factors”
variance. See 40 CFR § 403.13. However.
on September 20, 1983, the U.S.Court of
Appeals for the Third Circuit held that
“FDF variances for toxic pollutants are
forbidden by the Act,” and remanded
§ 403.13 to EPA. NAMF v. EPA, Nos. 79-
2256 et al. (3d Circuit, September 20,
1983). EPA is considering the effect of
that decision.

In & few cases, information which
would affect these PSES may not be
available to EPA or affected parties in
the course of this rulemaking. As a
result it may be appropriate to issue
specific categorical standards for such
facilities, treating them as a separate
subcategory with more, or less, stringent
standards as appropriate. This will only
be done if a different standard is
appropriate because of unique aspects
of the factors listed in 304{b)(2)(B) of the
Act: the age of equipment and facilities
involved, the process employed, the
engineering aspects of applying centrol
technigues, nonwater quality
environmental impacts {including energy
requirements) or the cost of required
effluent reductions (but not of ability to
pay that cost).

After promulgation of this proposed
rule, indirect dischargers and other
affected parties may petition the
Administrator to examine those factors
and determine whether these PSES are
properly applicable in specific cases or
should be revised. Such petitions Must
contain specific and detailed support
data, documentation, and evidence
indicating why the relevant factors
justify a more, or less, stringent
standard, and must also indicate why
those factors could not have been
brought to the attention of the Agency in
the course of this rulemaking. The
Administrator will consider such
rulemaking petitions and determine
whether a rulemaking should be
initiated.

Pretreatment standards for new
sources are subject only to the credits
provision in 40 CFR 403.7. NSPS are not
subject to EPA’'s "fundamentally
different factors” variance or any
statutory or regulatory modifications
(see E.L du Pant de Nemours and Co. v.
Train, supra).

XIV. Relationship to NPDES Permits

The BPT, BAT, and BCT limitations
and NSPS in this regulation will be
applied to individual inorganic
chemicals manufacturers through
NPDES permits issued by EPA or
approved state agencies under Section

402 of the Act. As discussed in the
preceding section of this preamble, these
limitations must be applied in all
Federal and State NPDES permits,
except (o the extent that variances and
modifications are expressly authorized.
Other aspects of the interaction between
these limitations and NPDES permits are
discussed below,

One issue that warrants consideration
is the effect of this regulation on the
powers of NPDES permit-issuing
authorities. The promulgation of this
regulation does not restrict the power of
any permitting authority to act in any
manner consistent with law or these or
any other EPA regulations; guidelines. or
policy. For example, even if this
regulation does not control a particular
pollutant, the permit issuer may still
limit such poliutant on a case-by-case
basis when limitations are necessary to
carry out the purposes of the Act. In
addition, to the extent that State witer
quality standards or other provisions of
State or Federal law require limitation
of pollutants not covered by this
regulation (or reguire more stringent
limitations on covered pollutants), such
limitations must be applied by the
permit-issuing authority.

A second topic that warrants
discussion is the operation of EPA's
NPDES enforcement program, many
aspects of which were considered in
developing this regulation. It is
emphusized that although the Clean
Water Act is a strict liability statute, the
initiation of enforcement proceedings by
EPA is discretionary. EPA has exercised
and intends to exercise that discretion
in a manner that recognizes and
promotes good-faith compliance efforts,

XV. Availability of Technical
Information

The basis for this regulation is
detailed in four major documents.
Analytical methods are discussed in
Sampling and Analysis Procedures for
Screening of Industrial Effluents for
Priority Pollulants. EPA's technical
conclusions are detailed in Development
Document for Effluent Guidelines, New
Source Performance Standards and
Pretreatment Standards for the
Inorganic Chemicals Manufacturing
Point Source Category (Phase 11) EPA
440/1-83-007-B. The Agency’s economic
analysis is presented in Economic
Impact Analysis of Pollution Control
Technologies for Segments of the
Inorganic Chemicals Manufacturing
Industry, EPA 440/2-83-009 A
conlractor’s report on treatability
studies is presented in Treatability
Studies for the Inorganic Chemical
Manufacturing Point Source Category
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(EPA 440/1-80-103). The Development
Document for Phase I, EPA 440/1-82-
007, was also used extensively.

Technical information may be
obtained by writing to Dr. Thomas E.
Fielding, Effluent Guidelines Division
(WH-552), EPA., 401 M Street, SW,
Washington, D.C. 20450, or through
calling 202/426-2582.

The Record will be available for
public review in EPA's Public
Information Reference Unit, Room 2004
(Rear) (EPA Library), 401 M Street, SW,
Washington, D.C. The EPA information
regulation (40 CFR Part 2] provides that
a# reasonable fee may be charged for
copying.

X VL. Solicitation of Comments

EPA invites and encourages public
participation in this rulemaking. The
Agency asks that any deficiencies in the
record of this proposal be specifically
addressed and that suggested revisions
or corrections be supported by data.

EPA is particularly interested in
receiving comments and information of
the following issues:

1. In the sodium chlorate subcategory,
the unit flow does not include
barometric condenser wastewater. The
barometric condenser wastewater is
considered process wastewater, and the
proposed limitations would include
Eollulunts discharged with the

aromelric condenser wastewater. The
barometric condenser watewater is high
in volume but low in pollutant
concentrations, and the Agency believes
those plants where the barometric
condenser wastewater is discharged
separately from the rest of the process
wastewater should have no difficulty in
achieving the proposed limitations since
treatment of the low volume
concentrated wastewaters should be
sufficient. However, the Agency has
been unable to quantify the costs for
separating the barometric condenser
wastewater from the other process
wastewater of plants that currently mix
baromelric condenser wastewater with
other process wastewater. The Agency
invites comment and cost data on this
issue.

2. In developing the proposed
limitations, the'Agency has used the
best available treatment system data
from operating plants in the inorgainc
chemical industry, However, only
limited treatment system performance
data is available for control of selenium
and antimony. The limitations proposed
for selenium and antimony are based on
screening and verification data and on
literature data, respectively. The Agency
requests that any data concerning the
treatment and control of these pollutants
at operating inorganic chemical plants

be provided for incorporation into the
data base. P

3. To determine the economic
achievability of this regulation, the
Agency has estimated the cost and
economic effects of installing BPT, BAT,
PSES, NSPS and PSNS. The details of
the estimated costs and economic
impacis are presented in Section X of
the development document and in the
economic impact analysis. Based on
these analyses, the Agency makes plant
closure and employment loss
projections. The Agency invites
commen! on these analyses and
projections, We particularly seek
comments from small or less profitable
plants. Commenters should focus on the
effects of the regulation on plant
closures, employment losses, production
costs, the ability to finance non-
environmental investments, product
prices, profitability, international
compeliliveness; and the availability of
less costly technology.

The regulation was submitted to the
Office of Management and Budget for
review as required by Executive Order
12291. This proposed rule does not
contain any information collection
requirements subject to OMB review
under the Paperwork Redugtion Act of
1980, 44 U.5.C. 35001 et seq.

Dated: September 30, 1983,
William D. Ruckelshaus,

Administratorn,
List of Subjects in 40 CFR Part 415

Inorganic chemicals, Water pollution
control, Waste treatment and disposal.

XVIIL Appendixes

Appendix A—Abbreviations, Acronyms,
and Other Terms Used in This Notice

Aqt—The Clean Water Act,

Agency—The U.S. Environmental
Protection Agency.

BAT—The best available technology
economically achievable under Section
304(b)(2)(B) of the Act.

BCT—The best conventional pollutant
control technology, under Section
304(b)(4) of the Acl.

BMPs—Best management praclices
under Section 304(e) of the Act.

BPT—The best practicable control
technology currently available under
Section 304(b)(1) of the Act.

Clean Water Act—The Federal Water
Pollution Control Act Amendments of
1972 (33 U.S.C. 1251 et seq.), as amended
by the Clean Water Act of 1977 (Pub, L.
95-217).

Direct Discharger—A facility which
discharges or may discharge pollutants
into waters of the United States.

Indirect Discharger—A facility which
discharges or may discharge pollutants
into a publicly owned treatment works.

NPDES Permit—A Nationa! Pollutant
discharge Elimination System permit
issued under Section 402 of the Act.

NSPS—New source performance
standards under Section 306 of the Acl.

POTW—Publicly owned treatment
works,

PSES—Pretreatment standards for
existing sources of indirect discharges
under Section 307(b) of the Act.

PSNS—Pretreatment standards for
new sources of indirect discharges
under Section 307 (b) and (c) of the Act.

RCRA—Resources Conservation and
Recovery Act (Pub. L. 94-580) of 1976,
Amendments to Solid Waster Disposal
Act.

Appendix B—Toxic Pollutants Excluded
in All Subcategories Under Parageaph
8la){iii).

Under Paragraphs 8(a)(iii) of the
Settlement Agreement, EPA is excluding
certain toxic pollutants from regulation
in all subcategories, for one or all of the
following reasons:

(a) The pollutant is not detectable in
the effluent with the use of analytical
methods approved pursuant to 304(h) of
the Act or other state of the art methods.

(b) The pollutant is present only in
trace amounts and is neither causing nor
likely to cause toxic effects.

(c) The pollutant is present in amounts
too small to be effectively reduced by
technologies known to the
Administrator.

(d) The pollutant will be effectively
controlled by the technologies upon
which are based other effluent
limitations and guidelines, standards of
performance, or pretreatment standards.

The reason(s) for each of the
following exclusions is keyed to the
above list.

Acenaphthene (&)

Acrolein (a)

Acryulonitrile (c)

Benzene (b)

Benzidine {a)

le',bon Tetrachloride [Tetrachloromethune)
(b)

Chlorobenzene (c)

1.2,4-Trichlorobenzene (a)

Hexachlorobenzene (i)

1,2-Dichlorvethane {c)

1.1.1-Trichloroethane (a)

Hexachloroethune (a)

1,1-Dichloroethane (d)

1,1,2-Trichloroethane (c)

1.1,2.2-Tetrachloroethane (a!

Chloroethane (c)

Bis (2-Ch'oroethyl) Ether (b)

2-Chloroethy! Vinyl Ether (Mixed) (o)

2-Chloronaphthalene (&)

2.4.6-Trichlorophenol [b)

Parachlorometa Cresol {a)
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Chloroform (Trichloromethane) (d)
2-Chlorophenol (c)
1.2-Dichlorobenzene (a)
1.3-Dichlorobenzene (4)
1.4-Dichlorobenzene (c)
3,9-Dichlorobenzidine (a)
1,1-Dichloroethylene ()
1,2-Rrans-Dichlorogthylene (o)
24-Dichlorophenol (c)
1,2-Dichloropropane (¢)
1,2-Dichloropropylene (a)
(1.3-Dichlorpropens)
2.4-Dimethylphenol (a)
2.4-Dinitratoluene (a)
2.6-Dinitrotoluene [a)
1.2-Diphenylhydrazine (c)
Ethylbenzene (a).

Fluoranthene (¢}

4-Chlorophenyl Phenyl Ether [a)
4-Bromopheny! Phenyl Ether (a)
Bis(2-Chloroisopropyl) Ether (a)
Bis(2-Chloroethoxy) Methane {a)
Methylene Chloride [c, d)
Methy! Chloride {Chloromethane) (b)
Methyl Bromide (Bromomethane) (a)
Bromoform {Tribromomethane) (¢)
Dichlorobromoethane (c)
Chlorodibromemethane [c)
Hexachlorobutadiene (a)
Hexachlorocyclopentadiene [a)
Isophorone (c)

Naphthalene (a)

Nitrobenzene (c)

2-Nitrophenol {2)

4-Nitrophenol [¢)
24-Dinitrophenol (c)
4,6-Dinitro-0-Cresuol [c)
N-Nitrosodimethyulamine {a)
N-Nitrosodiphenylamine (c)
N-Nitrosodi-N-Propylumine {a)
Pentachlorophenol (¢)

Phenol (c)

Bis(2-ethylhexyl) Phthalate (c)
Butyl Benzyl Phthalate (c)
Di-N-Butyl Phthalate (c)
Di-N-Octyl Phthalate (c)

Diethyl Phthalate (c)

Dimethyl Phthalate (c)

1,2-Benzanthracene (BenzolA)Anthracene) (¢)

Benzo (A) Pyrene (3.4-Benzo-Pyrene) (a)

3.4-Benzolfluoranthene (Benzo (B)
Fluroranthene) (a)

11.12-Benzofludranthens (Benzo (K)
Fluoranthene) (a)

Chrysene (C)

Acenaphthylene {a)

Anthracene (&)

1.12-Benzoperylene (Benzo(GHI)-Perylene) (a)

Fluorene (a)

Phenanthrene (a)

1,2.5,6-Dibenzathracene [Dibenzo (A, H)
Anthracene) (a)

Ideno (1, 2, 3-CD) Pyrene (2, 3-O-Phenylene
Pyrene) {a)

Pyrene (a)

Tetrachloroethylene (c)

Toluene (¢)

Trichloroethylene (c)

Viny! Chioride (Chloroethylene) (c)

Aldrin (¢}

Dieldrin [¢)

Chlordane {Technical Mixture and
Metabolites) [c)

4. 4-DDT (c)

4, 4-DDE (P, P'-DDX) (c)

4, 4'-DDD (P, P-TDE) (c)

Alpha-Endosulfan (¢)

Beta-Endosulfan (c)

Endosulfan Sulfate.(c)

Endrin (c)

Endrin Aldehyde (a)

Heptachlor (c)

Heptachlor Epoxide (c)

{BHC-Hexachlorocyclohexane)

Alpha-BHC (c)

Bets-BHC (c)

Gamma-BHC (c)

Delta-BHC [u) )

PCB-1242 (Arochlor 1242) (a)

PCB-1254 (Arochlor 1254) (&)

PCB-1221 (Arochlor 1221) (a}

PCB-1232 (Arochlor 1232) (a)

PCB-1248 (Arochlor 1248) (a)

PCB-1260 (Arochlor 1260) [a)

PCB-1016 (Arochlor 1016) [a)

Toxaphene (u)

Asbestos [(¢)

Beryllium [a)

Cyanide [a)

Mercury (a)

Silver (c)

Thallium (b)

2,3.7,8-Tetrachlorodibenzo-P-Dioxin (TCDD)
(a)

Appendix C—Toxic Pollutions Excluded

in Particular Subcategories
Under Paragraph 8(a)(iif) of the

Settlement Agreement, EPA is excluding

certain toxic pollutants from regulation

in particular subcategories, for one or all

of the following reasons:
(a) The pollutant is not deteciable in
the effluent with the use of analytical

methods approved pursuant to 304(h) of
the Act or other state of the art methods.

(b) The pollutant is present only in

trace amounts and is neither causing nor

likely to cause toxic effects.

(c) The pollutant is present in amounts

too small to be effectively reduced by
technologies known to the
Administrator.

(d) The pollutant will be effectively
controlled by the technologies upon
which are based other effluent
limitations and guidelines, standards of

performance, or pretreatment standards.

The reason(s) for each of the
following exclusions is keved to the
above list.

Cadmium Pigments and Salls
Subcategory (Subpart BL):
Antimony {a)

Arsenic (a)
Chromium (&)
Copper [c)
Lead (c)
Nickel (¢)

The toxic pollutants limited are
cadmium, selenium, and zinc.

Cobalt Salts Subcategory (Subpart
BM):

Antimony (a)
Arsenic (a)
Cadmium (a)
Lead (e)

Selenium (a)
Zine (c)

The toxic pollutants limited are
copper and nickel.

Copper Salts Subcategory (Subpart
Al):

Antimony (a)
Arsenic (c)
Cadmium (a)
Chromium (a)
Lead (a)
Zine (c)
The toxic pollutants limited are
copper, nickel. and selenium.
Nickel Salts Subcategory (Subpart
AU
Antimony (a)
Arsenic (a)
Cadmium (c)
Chromium (a)
Lead (a)
Selenium [a)
Zing (c)
The toxic pollutants limited are
copper and nickel.
Sodium Chlorate Subcategory
{Subpart BN):

Arsenic (c)
Cadmium (a)
Copper (c)
Lead (c)
Nickel {c)
Selenium (a)
Zinc {¢)
1. The toxic pollutants limited are
antimony and chromium.
Zinc Chloride Subcategory [Subpart
BO):
Antimony (a)
Cadmium (c)
Chromium {c)
Copper (c)
Nickel (¢)
Selenium (c)
The toxic pollutants limited are
arsenic, lead, and zine.

Appendix D—Subcategories Excluoded

The products in the subcategory are
regulated by existing guidelines (8a(i)):
Chromium Oxide (Chrome Pigments)
Whiting (Calcium Carbonate)
Aluminum Oxide (Bauxite Refining

Subcategory of Nonferrous Metals

Manufacturing)

Aluminum Hydroxide (Bauxite Refining
Subcategory of Nonferrous Metals
Manufacturing)

Hydrogen Sulfide (Petroleum Refining)

Sufur (Petroleum Refining)

2. The subcategory is identified by a
class name, and each commercial
product included under the class name
has been covered individually (8afi) or
8aliv)):
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Sulfides and Sulfites*—Covered as
the metal hydrosulfide or metal sulfite,
i.e., sodium hydrosulfide (8a{iv)), barium
sulfide (8afiv)), sodium sulfite {8a[i)),
zing sulfide (8a(iv])).

Thiocyanates*—Covered as the metal
thiocyanate, i.e., sodium thiocyanate
(8a[iv)), potassium thiocyanate [8a(iv)).

Sulfocyanides*—Another name for
thiocyanate.

Reagent Crade Chemicals—A
particular grade or quality of chemical.
The term can apply to any chemical. The
individual chemicals are each addressed
separately (8af{i) and 8a(iv)).

3. The subcategory is deferred for
coverage under another guideline:

Beryllium Oxide—Beryllium
Manufacturing subcategory of
Nonferrous Metals Manufacturing Phase
I

4. The subcategories will be included
under existing guidelines by amending
the applicability section of that
guideline:

Calcium Hypochlorite—Will be
included under the chlor-alkali
subcategory of the Inorganic Chemicals
(Phase 1) guidelines.

Bleaching Powder—Another name for
Calcium Hypochlorite.

5. The product is no longer produced
* in the United States (Paragraph 8a(iv}):

Lead Arsenate

Ultramarine Pigment
Borosilicate

Hydrophosphites

Luminous Compounds (Radium)
Oxidation Catalyst Porcelain
Potassium Hypochlorite
Radium Chloride

Radium Luminous Compounds

6. There are no discharges in the
subcategory (Paragraph 8a(iv)):
Sodium Antimoniate
Lead Dioxide, Brown
Lead Dioxide, Red
Alums
Ammonium Alum
Ammonium Perchlorate
Cobalt 80 (Radicactive)

Heavy Water

Hydrated Aluminum Silicate
Inorganic Acids*
Manganese Dioxide
Peroxides*

Potash Alum

Potassium Aluminum Sulfate
Soda Alum

Potash Magnesia

Sodium Hydrosulfite
Isotopes, Radioactive
Sodium Silicofluoride

7. There are no toxic pollutants
discharged at treatable levels from
plants included in the subcategory
(Paragraph Ba[iv) and 8b[ii)):
Industrial Gases*

Nitrous Oxide
Iron Oxide, Black
Iron Oxide, Magnetic
Iron Oxide, Yellow
Ochers
Siennas
Umbers
Ammonium Thiosulfate
Brine Chemicals
Chlorosulfonic Acid
Oleum
Potassium Bromide
Strontium Carbonate
Tin Compounds*
Silver Nitrate
Silica, Amporphous
Silica Gel

8. There is only one plant or only-ane
discharger in the subcategory
(Paragraph Ba(iv) and 8bf{if)):
Chromium Sulfate
Mercury Chloride
Maercury Oxide
Nickel Ammonium Sulfate
Potassium Cyanide
Sodium Cyanide
Zinc Sulfide
Iron Colors
Satin White Pigment
Ammonium Molybdate
Indium Chloride
Perchloric Acid
Potassium Chlorate
Potassium Nitrate
Potassium Sulfate
Sulfur Chloride

9. The discharges are too insignificant
(based on very low production or very
low flow) to justifly developing a
national regulation (8a(iv) and 8b(if)):
Silver Bromide
Silver Carbonate
Silver Cyanide
Silver lodide
Silver Oxide
White Lead Pigments
Barium Sulfate
Sodium Compounds®
Stannic and Stannous Chicride
Strontium Nitrate
Barytes Pigments
Aluminum Compounds*
Ammonium Compounds*
Barium Compounds®
Boren Compounds*

Calcium Compounds®
Cerium Salts

Sulfur Hexafluoride
Aluminum Chloride
Lead Silicate

Iodides*

Lithium Compounds
Magnesium Compounds*
Potassium Compounds
Rare Earth Metals Salts
Salts of Rare Earth Metals
Silver Chloride
Potassium Carbonate

The pollutant is a nuclear source
material, nuclear by-product material, or
special nuclear material, as these terms
are defined at 10 CFR 20.3(a) (3), (15),
and (16). All aspects of the production of
the products, including wastewater
discharges, are controlled by licenses
issued by the Nuclear Regulatory
Commission (NRC). The Supreme Court
decided, in Train v. Colorado PIRG, 426
U.S. 1. (1976) that these materials, at
least when regulated by the NRC, are
not “pollutants” under the Clean Water
Act.

Fissionable Material Production
Nuclear Cores, Inorganic

Nuclear Fuel Reactor Cores, Inorganic
Nuclear Fuel Scrap Reprocessing
Uranium Slug, Radioactive

Notes: (u) All subcategories marked with
an asterisk [*) are identified by class numes
{i.e.. Alummum Compounds). All products
included under tha! class name are sither
reguluted separately, excluded separately, or
were considered individually in this project
and are recommended for exclusion at this
time. We also considerad addressing several
products in one subcategory, but the
individual products are too dissimilar in
pollutant characteristics for that to be
technically feasible.

(b) In many cases, a subcategory could
have been listed above under different
exclusion categories. For example, Nickel
Ammonium Sulfate is produced in small
quantities at only one plant, which has a
direct discharge, through a BAT equivalent
treatment system. Data from the plant shows
that toxic metal pollutants in the treated
effluent are below treatable levels.

Appehdix E—Exclusion of
Subcategories From PSES

1. The following subcategories are
proposed for exclusion from further
national PSES regulation development
under Paragraph 8(b) of the Settlement
Agreement because there are no existing
indirect dischargers in the subcategory:
Borax
Bromine
Calcium Carbide
Calcium Chloride
Chromic Acid
Fluorine
Calcium Oxide
Potassium Chloride
Potassium Metal
Potassium Sulfate
Sodium Chloride
Stannic Oxide

2. The following subcategories are
proposed for exclusion from further
national PSES regulation development
under Paragraph 8[b) of the Settlement
Agreement because the discharge of
toxic pollutants from all existing indirect
dischargers in the subcategory is too
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insignificant to justify developing &
national regulation:

lodine {discharge to POTW by the one
existing indirect discharger is only 200
gallons per day (gpd)).

Calcium Hydroxide (discharge to
POTW by the one existing indireot
discharger is only 200 gpd).

Sodium Bicarbonate (data from the
one existing indirect discharger shows
that all toxic metal pollutants are below
treatable levels).

Sodium Sulfite (the one existing
indirect discharge introduces only 19.3
kg/yr of toxic metal pollutant into the
POTW].

Zing sulfate (the discharge to POTW
by both existing indirect dischargers
amounts to a total of 4200 gpd).

3. The currently existing PSES
provides adequate control of toxic metal
pollutants for the following five
subcategories because the technologies
necessary to control the toxic metal or
non-conventional pollutants regulated
by the PSES also controls all other toxic
metal pollutants that may be in the
wastewater.

Aluminum Sulfate
Ferric Chloride

Lead Monoxide
Potassium Dichromate
Sodium Fluoride

PART 415—INORGANIC CHEMICALS
MANUFACTURING POINT SOURCE
CATEGORY

EPA proposes to amend the Table of
Contents to 40 CFR Part 415 as follows:

Subpart T—Sodium Sulfite Production

Subcategory

415.207 Effluent imitations guidelines
representing the degree of effluent
reduction attainable by the application of
the best conventiona! pollutan! control
technology (BCT).

Subpart AA—Borax Production
Subcategory

415.273415.275 [Reserved]
415.276 Pretreatment standards for new

sourges (PSNS),
Subpart AC—Bromine Production
Subcategory

415.293-415.295 |Reserved|
415.296 Pretreatment standards for new
sources {PSNS).

Subpart AE—Caicium Hydroxide
Production Subcategory

415.313-415.315 [Reserved)

415318 Pretreatment standards for new
sources [PSNS).

Subpart Al—Chromic Acid Production

Subcategory

415.353-415.355 |Reserved)

415356  Pretreatment standards for new
sources [PSNS).

Subpart AJ—Copper Salts Production

Subcategory

415,300 Applicability; description of the
copper salts production subcategory.

415.361  Specialized definitions.

415.362 Effluent limitations guidelines
representing the degree of effluent
reduction attainable by the application of
the best practicable control technology
currently available (BPT).

415363 Effluent limitations guidelines
representing the degree of effluent
reduction attainable by the application of
the best available technology
economically achievable (BAT).

415.364 Pretreatment standards for existing
sources [PSES).

415365 New source performance standards
(NSPS).

415366 Pretreaiment standiards for new
sources [PSNS).

415367 Effluent limitations guidelines
representing the degree of effluent
reduction attainable by the application of
the best conventional pollutant control
technology (BCT).

Subpart AL—Ferric Chloride Production
Subcategory

415.385 |Reserved)
415.386  Pretrestment standards for new

sources [PSNS).
Subpart AN—Fluorine Production
Subcategory
415403415405 |Reserved|
415406  Pretregtment standards for new
sources (PSNS).
Subpart AQ—lodine Production
Subcategory

415493415435  |Reserved)
415436 Pretreatment standards for new
sources {(PSNS).

Subpart AR—Lead Monoxide Production
Subcategory
415445 |Reserved)

415446 Pretreatment standards for new
sources [PSNS).

Subpart AU—Nickel Salts Production

Subcategory

415470 Applicability; description of the
nickel salts production subcategory.

415471 Specialized definitions.

415472 Effluent limitations guidelines
representing the degree of effluent
reduction attainable by the application of
the best practicable control technology
currently available (BPT).

415473 Effluent limitations guidelines
representing the degree of effluent
reduction attainable by the application of
the best available technology
economicully achievable (BAT).

415474 Pretreatment standards for existing
sources (PSES).

415475 New source performance standards
[NSPS) Specified in 415672,

415476 Pretreatment standards for new
sources (PSNS),

415477 Effluent limitations guidelines
representing the degree of effluent
reduction attuinable by the application of
the best conventional pollutant control
technology (BCT).

Subpart AX—Potassium Chloride
Production Subcategory
415.503—415.505 [Reserved|

415506 Pretreatment standards for new
sources (PSNS).

Subpart BC—Sodium Flouride Production

Subcategory

415555 [Reserved|

415,556 - Pretreatment standards for new
sources (PSNS).

Subpart BH—Stannic Oxide Production

Subcategory

» » » » »

415.603-415605 IRcsurvedl

415608 Pretreatment standards for new
sources (PSNS),

Subpart BK—Zinc Sulfate Production

Subcategory
415633415635 [Reserved)

415.636 Pretreatment standards for new
sources (PSNS).

Subpart BL—Cadmium Pigments and Salts
Production subcategory

415640 Applicability; description of the
cadmium pigments and salts production
subcategory.

415641 Specialized definitions.

415642 Effluent limitations guidelines
representing the degree of effluent
reduction attainable by the applicaton of
the best practicable control technology
currently available (BPT),

415.643 Effluent limitations guidelines
representing the degree of effluent
reduction attainable by the application of
the best available technology
economically achievable (BAT).

415844 Pretreatment standards for existing
sources (PSES),

415645 New source performance standards
(NSPS).

415646 Pretreatment standards for new
sources (PSNS).
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415.647  Effluent limitations guidelines
representing the degree of effluent
reduction attainable by the application of
the best conventional pollutant control
technology (BCT).

Subpart BM—Caobalt Saits Production -

Subcategory

415.650 Applicability; description of the
cobalt salts production subcategory.

415651 Specialized definitions.

415652 Effluent limitations guidelines
representing the degree of effluent
reduction attainable by the application of
the best practicable control techmology
currently available (BPY).

415653 Effluent limitations guidelines
representing the degree of effluent
reduction attainable by the application of
the best available technolagy
economically achievable {BAT),

415654 Pretreatment standards Tor existing
sources {(PSES).

415855 New source performance standurds
(NSPS).

415.650 Pretreatment standiards for new
sources {PSNS).

415.657 Effluent limitations guidolines
representing the degree of effluent
reduction attainable by the application of
the best conventional pollutant control
technology (BCT).

Subpart BN—Sodium Chiorate Production
Subcategory

415,660 Applicability: description of the
sodium chlorate production subcategory.

415661 Specialized definitions.

415,662 Effluent limitations guidelines
representing the degree of effluent
reduction attainable by the application of
the best practicable control technology
currently available {BPT).

415663 Effluent limitstions guidelines
representing the degres of effluent
reduction aftainable by the upplication of
the best available technology
economically achievable (BAT).

415664 Pretreatment standards for existing
sources (PSES). [Reserved]

415665 New source performance standards
{NSPS).

415666 Pretreatment standards for new
sources [PSNS).

415067 Effluem limitations guidelines
representing the degree of effluent
reduction attainable by the application of
the best conventional pollutant control
technology (BCT).

Subpart BO—Chloride Production

Subcategory

415.670 Applicability; description of the zinc
chioride production subcategory.

415671 Specialized defimitions.

415,672 Effluenmt limitations guidelines
representing the degree of effluent
reduction attainable by the application of
the best practicable contro! technology
currently available (BPT).

415.673 Effluent limitations guidelines
representing the degree of effluent
reduction attainable by the application of
the best available technology
ecanomically achievable (BAT).

415,674 Protreatment standards for existing
sources (PSES).

415.875 New source performance standards
(NSPS).

415,676 Pretestment stundards for new
sources {PSNS).

415.677 Effluent limitations guidelines
representing the degree of effluent
reduction sttaimable by the application of
the best conventional pollutant contral
technology (BCT).

Autharity: Sec. 301,304 (b), [¢). [e). and ().
306 {b) and [c), 307 (b) and {c). and 501 of the
Clean WatersAct [the Federal Water
Pollution Control Act Amendments of 1972,
as amended by the Clean Water Act of 1977)
(the “Act”): 83 U.S.C. 1311, 1314 [b), [<). [e).
and (g). 1310 {b) and (c). 1317 (b) and (c), and
1361: 86 Stot, 816, Pub. L. 92-500; 91 Stat. 1567,
Pub. L 95-217.

EPA propeses to Amend 40 CFR Part
415 as follows:

Subpart F—Chlor-alkali Subcategory
(Chiorine and Sodium or Potassium
Hydroxide Production)

1. Section 415.60 is revised to read:

§41560 Applicability; description of the
chlorine and sodium or potassium hyroxide

production subcategory.

The provisions of this subpart are
applicable to discharges resulting from
the production of chlorine and sodium or
potassium hydroxide by the diaphragm
cell process and by the mercury cell
process. The provisions of this subpart
are also applicable to discharges
resulting from the production of calcium
hypochlorite at chlor-alkali plants.

Subpart P—Sodium Chloride
Production Subcategory

2. Sections 415,160, 415.16, 415,163 and
415.167 are revised to read:

§415.160 Applicability; description of the
sodium chloride production subcategory.

The provisions of this subpart are
applicable to discharges resulling from
the production of sodium chloride by the
solution brine-mining process and by the
solar evaporation process,

§415.181 Specialized definitions.

For the purpose of this subpart:

{a) Except as provided below, the
general definitions, abbreviations, and
methods of analysis set forth in40 CFR
Part 401 shall apply to this subpart,

(b) The term “product” shall mean
sodium chloride.

(c) The term “bitterns” shall mean the
saturated brine solution remanining
after precipitation of sodium chloride in
the solar evaporation process.

§415.163 Effiuent limitations guidelines
representing the degree of effiuent
reduction attainable by the application of
403 and achieve the following pretreatment
economically

the best available technology
achievable (BAT).
(b) |Reserved)

§415.167 Effluent limitations guidelines
representing the degree of effluent
reduction attainabie by the application of
the best conventional poliutant control
technology (BCT).

(a) [Reserved)

(b) Except as provided in 40 CFR
125.30-.32, any existing point source
subject 1o this subpart and using the
solution brine-mining process must
achieve the following effluent
limitations representing the degree of
effluent reduction attainable by the
application of the best conventional
pollutant control technology (BCT): The
limitations are the same for TSS and pH
as specified in 415.162(b).

Subpart T—Sodium Sulfite Productiol
Subcategory -

3. Section 415.203 is revised, § 415.204
is reserved, § 415.206 is revised and
§ 415.207 is added to read:

§ 415203 Effluent limitations guidelines
representing the degree of effluent
reduction attainable by the application of
the best available technology economically
achievable BAT).

Except as provided in 40 CFR 125.30-
.32, any existing point source subject to
this subpart must achieve the following
effluent limitations representing the
degree of effluent reduction attainable
by the application of the best available
technology economically achievable
[BAT):

SuapPART T—SODIUM SULFITE

| BAT @ituart trntom
; | Avernge of
Polhutamt tant VA3
ant of pollutant propesty | \spvimem tor “‘:", %
any 1 day
days
K/NKQ for pounds por/
1,000 1) of procduct
Crvomum (T) e A,f 0.0020 000083
o7 ) ) - S 0.005 00015
CO0.. - | 34 W7

§415.204 |Reserved]

§415.205 New source performance
standards (NSPS).

Any new source subject to this
subpart must achieve the following new
source performance standards (NSPS):
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SuspART T—S0DIUM SULFITE

JIINRES St Bwions

| Average ol

Podtant of OIIANT Dropedty |w"[ﬁm
| any. 1 day for 30

i consscutive
days

Kgrkhy (o pounds per/
1,000 1) of prodect

!

oo%2

155 E 0016
Choenium (T).. } 00020 | 0.00063
&Y () VR S R — Q0051 | 20015
coo IO a4 | 7

3 : '
[ % “,,,‘ ')

' Wiitun the range 6.0 10 90,

§415.206 Pretreatment standards for new
sources (PSNS).

Excep! as provided in § 403.7, any
new source subject to this subpart
which introduces pollutants into a
publicly owned treatment works must
comply with 40 CFR Part 403 and
achieve the following pretreatment
standards for new sources {(PSNS).

SuspPART T.—SO0DIUM SULFITE

m eftigent kmataons
Polltant o polfutant gm
t o proparty
Muomum for for 30
any 108 | consecutve
days
MEgrams pec Mar (mo/)
[ T R LT — 12 042
e ol Rl 34 2
16 0 o bttt immp a5l <=0 1260 630
In case when POTWs find it

necessary to impose mass limitations,
the following equivalent mass
limitations are provided as an altermate:
The limitations on chromium (total), zinc
(total), and COD are the same as
specified in § 415.205.

5415207 Effluent limitations guidelines

Except as provided in 40 CFR 125.30-
125.32 any existing point source subject
to this subpart must achieve the
following effluent limitations
representing the degree of effluent
reduction attainable by the application
of the best conventional pollutant
control technology (BCT):

The limitations for TSS and pH are

“the same as specified in § 415.202.

Subpart AA—Borax Production
4. Sections 415.273-415.276 are added

and reserved and § 415.276 is added to
read:

§§ 415.273-415.275 |[Reserved|

§415.276 Pretreatment standards for new
sources (PSNS).

Except as provided in 40 CFR 403.7,
any new source subject to this subpart
which introduces pollutants into a
publicly owned treatment works must
comply with 40 CFR Part 403 and
achieve the following pretreatment
standards for new sources (PSNS): The
limitations are the same as specified in
§ 415.272.

Subpart AC—Bromine Production
Subcategory

5. Sections 415.293-415.295 are added
and reserved and § 415.296 is added to
read:

§5415.293-415.295 [Reserved]

§415.296 Pretreatment standards for new
sources (PSNS).

Except as provided in 40 CFR 403.7,
any new source subject to this subpart
which introduces pollutants into a
publicly owned treatment works must
comply with 40 CFR Part 403 and
achieve the following pretreatment
standards for new sources (PSNS): The
limitations are the same as specified in
§ 415.292,

Subpart AE—Calcium Hydroxide
Production Subcategory

6. Seclions 415.313-415.315 are added
and reserved and § 415.316 is added to
read:

§§415.313-415315 [Reserved]

§415316 Pretreatment standards for new
sources (PSNS).

Except as provided in 40 CFR 403.7,
any new source subject to this subpart
which introduces pollutants into a
publicly owned treatmenl works must
comply with 40 CFR Part 403 and
achieve the following pretreatment
standards for new sources (PSNS): The
limitations are the same as specified in
§ 415.312.

Subpart Al—Chromic Acid Production
Subcategory

7. Sections 415.353-415.355 are added
and reserved amd § 415356 is added to
read:

§§ 415.353~415.355 [Reserved]

§ 415356 Pretreatment standards lor new
sources (PSNS).

Except as provided in 40 CFR 403.7,
any new source subject to this subpart

which introduces pollutants into a
publicly owned treatment works must
comply with 40 CFR Part 403 and
achieve the following pretreatment
standards for new sources ([PSNS): The
limitations are the same as specified in
§ 415.352.

Subpart AJ—Copper Salts Production
Subcategory

8. Sections 415.360-415.367 are added
o read:

§415.360 Applicabllity: description of the
copper salts production subcategory.

The provisions of this subpart are
applicable to discharges and to the
introduction of pollutants into treatment
works which are publicly owned
resulting from the production of copper
salts, including (2) copper sulfate,
copper chloride, copper iodide, and
copper nitrate, and (b) copper
carbonate.

§415.361 Specialized definitions.

For the purpose of this subpart:

{a) Except as provided below, the
general definitions, abbreviations, and
methods of analysis set forth in Part 401
of this chapter shall apply to this
subpart,

{b) The term “product” shall mean
copper salts.

(¢) The term “copper” shall mean the
total copper present in the process
wastewater stream exiting the
wastewater treatment system.

(d) The term “selenium” shall mean
the total selenium present in the process
wastewater stream exiting the
wastewater treatment system.

{e) The term “nickel” shall mean the
total nickel present in the process
wastewater stream exiting the
wastewater treatment system,

§415.362 Effiuent limitations guidelines

representing the degree of effluent
reduction attainable by the application of
the best practicable control technology
currently avallable (BPT).

(@) Except as provided in 40 CFR
125.30-125,32 any exisling point source
subject to this subpart and producing
copper sulfate, copper chloride, copper
iodide, or copper nilrate must achieve
the following effluent limitations
representing the degree of effluent
reduction attainable by the application
of the best practicable control
technology currently available (BPT).
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SuBPART AJ—COPPER SULFATE, COPPER
CHLORIDE, COPPER 100IDE, COPPER NITRATE

BPT effluent mitaticas
Average of
Follutant or polutant property Madmum for az’v;.;u
any 18 | consecutve
days
{or pounds per/
1,000 1b) of product
0.069 0.023
0.0050 0.0010
0.0060 0.0020
0.0015 0.00050
= ") ")

! Within the range 6.0 10 8.0,

(b) Except as provided in 40 CFR
125.30-125.32 any existing point source
subject to this subpart and producing
copper carbonate mus! achieve the
following effluent limitations
representing the degree of effluent
reduction attainable by the application
of the best practicable control
technology currently available (BPT):

SuspPART AJ—COPPER CARBONATE

selenium (T) are the same as specified in
415.362(b).

§415.364 Pretreatment standards for
existing sources (PSES).

(a) Except as provided in 40 CFR 403.7
and 403.13, any existing source subject
to this subpart and producing copper
sulfate, copper chloride, copper iodide,
or copper nitrate which introduces
pollutants into a publicly owned
treatment works must comply with 40
CFR, CFR Part 403 and by [24 months
after promulagtion] achieve the
following pretreatment standards for
existing sources (PSES):

SuBPART AJ.—COPPER SULFATE, COPPER
CHLORIDE, COPPER IODIDE, COPPER NITRATE

PSES effivont imitations

Average of

Polltant of poiutant property Meosenum for do?“vgno

any 1087 | consecutive

days

Mgrams per fer (mg/T)

Copper (T).. = - 32 1.1

N (Tl el ¥ 64 29

Solenwum (T) 15 053
'

Pollutant or poflutant proporty

1,000 1) of product

14
0064
02
0.031
ey (*)

$ S —
Copper (T).....
Nicket (T). ...
Salenwum (T)
pH

' Within the range 6.0 1o 9.0

§ 415,363 Effiuent limitations guidelines
representing the degree of effluent
reduction altainable by the application of
the best available technology economically
achievable (BAT).

(@) Except as provided in 40 CFR
125.30-125.32, any existing point source
subject to this subpart and producing
copper sulfate, copper chloride, copper
iodide, or copper nitrate must achieve
the following effluent limitations
representing the degree of effluent
reduction attainable by the application
of the best available technology
economically achievable (BAT): The
limitations for copper (T), nickel (T), and
selenium (T) are the same as specified in
§ 415.362(a).

(b) Except as provided in 40 CFR
125.30-125.32, any existing point source
subject to this subpart and producing
copper carbonate must achieve the
following effluent limitations
representing the degree of effluent
reduction attainable by the application
of the best available technology
economically achievable (BAT): The
limitations for copper (T), nickel [T) and

In cases where POTWs find it
necessary to impose mass limitations,
the following equivalent mass
limitations are provided as an alternate:
The limitations for copper (T), nickel (T),
and selenium (T) are the same as
specified in § 415.362(a).

{b) Except as provided in 40 CFR 403.7
and 403.13, any existing source subject
to this subpart and producing copper
carbonate which introduces pollutants
into a publicly owned treatment works
must comply with 40 CFR Part 403 and
by |24 months after promulgation)
achieve the following pretreatment
standards for existing sources (PSES):

Subpart A]—Copper Carbonate

SuBPART AJ.—COPPER CARBONATE

§ Psssz!kfumm

Avorage of
Pollutant or pollutant property RS Sor “"lorv:.is‘

any 1 G |- consecutive

days
Milligrares per ler {prn/T)
gy = ULT - 32 11
Nkl (T). — - 64 21
Sedorium (T) e — 16 053

In case where POTWs find it
necessary to impose mass limitations,
the following equivalent mass
limitations are provided as an alternate;
The limitations for copper (T} nickel (T),
and selenium (T) are the same as
specified in § 415.362(b).

§415.365 New source performance
standards (NSPS).

(8) Any new source subject to this
subpart and producing copper suifate,
copper chloride, copper indide, or
copper nitrate must achieve the
following new source performance
standards (NSPS): The limitations for
pH, TSS, copper (T), nickel (T), and
selenium (T), are the same as specified
in § 415.362(a).

(b) Any new source subject to this
subpart and producing copper
carboronate must achieve the following
new source performance standards
(NSPS): The limitations for pH, TSS,
copper (T), nickel (T), and selenium (T)
are the same as specified in § 415.362(b).

§ 415.366 Pretreatment standards for new
sources (PSNS).

(a) Except as provided in § 403.7, any
new source subject to this subpart and
producing copper sulfate, copper
chloride, copper iodide, or copper nilrate
which introduces pollutants into a
publicly owned treatment works must
comply with 40 CFR Part 403 and
achieve the following pretreatment
standards for new sources {PSNES): The
limitations for copper (T), nickel (T), and
selenium (T) are the same as specified in
§ 415.364(a).

(b) Except as provided in § 403.7, any
new source subject to this subpart and
producing copper carbonate which
introduces pollutants into a publicly
owned treatment works must comply
with 40 CFR Part 403 and achieve the
following pretreatment standards for
new sources (PSNS): The limitations for
copper (T), nickel (T), and selenium (T)
are the same as specified in 415.384(b).

§ 415.367 Effluent limitations guidelines
representing the degree of effluent
reduction attainable by the application of
the best conventional poliutant control
technoiogy (BCT).

(@) Except as provided in 40 CFR
125.30-125.32 any existing point source
subject to this subpart and producing
copper sulfate, copper chloride, copper
iodide, or copper nitrate must achieve
the following effluent limitations
representing the degree of effluent
reduction attainable by the application
of the best conventional pollutant
control technology (BCT): The
limitations are the same for TSS and pH
as specified in § 415.362(a).

(b) Except as provided in 40 CFR
125.30-125.32 any existing point source
subject to this subpart and producing
copper carbonate must achieve the
following effluent limitations
representing the degree of effluent
reduction attainable by the application
of the best conventional pollutant
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control technology (BCT}: The
iimitations are the same for TSS und pH
as specified in § 415:362(b).

Subpart AL—Ferric Chloride
Production Subcategory

9. Section 415.385 is added reserved
and § 415.386 is added to read:

$415385 [Reserved]

$415.386 Pretreatment standards for new
sources (PSNS).

Except as provided in 40 CFR 403.7,
any new source subject to this subpart
which introduces pollutants into a
publicly owned treatment works must
comply with 40 CFR Part 403 and
achieve the following pretreatment
standards for new sources (PSNS): The
limitations are the same as specified in
§ 415.382.

Subpart AN—Fluorine Production
Subcategory

10. Sections 415.403-415.405 are added
and reserved and § 415.406 is added to
read:

§5 415.403-415.405 (Reserved|

§415.406 Pretreatment standards for new
sources (PSNS).

Excepl as provided in 40 CFR 403.7,
any new source subject to this subpart
which introduces pollutants into a
publicly owned treatment works must
comply with 40 CFR Part 403 and
achieve the following pretreatment
standards for new sources (PSNS): The
limitations are the same as specified in
§ 415.402.

Subpart AQ—lodine Production
Subcategory

11, Sections 415.433-415.435 are added
und reserved and § 415.436 is added to
read:

§5415.433-415.435 [Reserved)

§415436 Pratreatment standards for new
sources (PSNS).

Excepl as provided in 40 CFR 403.7,
any new source subject to this subart
which introduces pollutants into a
publicly owned treatment works must
comply with 40 CFR Part 403 and
achieve the following pretreatment
standards for new sources (PSNS): The
limitations are the same as specified in
§ 415432,

Subpart AR—Lead Monoxide
Production Subcategory -

12. Section 415.445 is added and
reserved and § 415.446 is added to read:

§415.445  [Reserved]

§ 415.446 Pretreatment standards for new
sources (PSNS).

Excepl as provided in 40 CFR 403.7,
any new source subject to this subpart
which introduces pollutants into a
publicly owned treatment works must
comply with 40 CFR Part 403 and
achieve the following pretreatment
standards for new sources (PSNS): The
limitations are the same as specified in
§ 415.442.

Subpart AU—Nickel Salts Production
Subcategory

13. Sections 415.470-415.477 are added
to read:

$415.470 Applicability; description of the
nickel salts production subcategory.

The provisions of this subpart are
applicable to discharges and to the
introduction of pollutants into trealment
works which are publicly owned
resulting from the production of nickel
salts, including (a) nickel sulfate, nickel
chloride, nickel nitrate, and nickel
fluoborate, and (b) nickel carbonate.

§415.471 Specialized definitions.

Far the purpose of this subpart:

{a) Except as provided below, the
general definitions, abbreviations, and
methods of analysis set forth in Part 401
of this chapter shall apply to this
subpart.

{b) The term “product” shall mean
nickel salts.

(c) The term “nickel” shall mean the
total nickel present in the process
wastewater stream existing the
waslewater treatmenl system,

(d) The term "copper” shall mean the
total copper present in the process
waslewater stream existing the
waslewaler (reatment system.

§415.472 Effluent limitations guidelines
representing the degree of effluent
reduction attainable by the application of
the best practicable control technology
currently available (BPT).

(a) Except as provided in 40 CFR
125.30-125.32 any existing point source
subject to this subpart and producing
nickel sulfate, nickel chioride; nickel
nitrate, or nickel fluoborate must
achieve the following effluent
limitations representing the degree of
effluent reduction attainable by the
application of the best practicable
control technology currently available

(BPT).

SusrART AU—NICKEL SULFATE, NICKEL CHLO-
RIDE, NICKEL NITRATE, NICKEL FLUOBORATE

| BOT offuent fetations

| Average of
Potutant o pollutant proparty Masornun for Olo:'av;om
. !
any 1 day | consecutive
doys

Kp/hag (or pounds per/

1,000 pounds) of product
158. i 0.060 | 0.032
pickel (7). s | 0.0096 | 0.0020
e Bilse ST e "

Wity the range 6.0 10 9.0,

(b} Except as provided in 40 CFR
125.30-125.32 any existing point source
subjec! to this subpart and producing
nickel carbonate must achieve the
following effluent limitations
representing the degree of effluent
reduction attainable by the application
of the best practicable control
technology currently available (BPT):

SusPART AU—NICKEL CARBONATE

BPT effuent imtatons
| Avorage of
Polytant or polutant proparty Munm'a‘ Gady vatues
for 30
oy A oy CoNIeCUINY
: ays
Kg/kng (o pounds pec/
1 pounds of product
p} . N e oS0 1T Gt 17. | ;e
FECRH (T i i 11 03s

i
' Within the range 6.0 10 8.0

§415.473 Effivent limitations guidelines
representing the degree of effiuent
reduction attainable by the application of
the best avallable technology economically
achievable (BAT).

(a) Except as provided in 40 CFR
125.30-125.32, any existing point source
subject to this subpart and producing
nickel sulfate, nickel chloride, nickel
nitrate, or nickel fluoborate must
achieve the following effluent
limitations representing the degree of
effluent reduction attainable by the
application of the best available
technology economically achievable
(BAT):

SuBPART AU—NICKEL SULFATE, NICKEL CHro-
RIDE, NICKEL NITRATE, NICKEL FLUOBORATE

BAT effiuent Wnitations

Poliutant or potiutant peoperty
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(a) Except as provided in 40 CFR
125.30-125.32, any existing point source
subject o this subpart and producing
nickel carbonate must achieve the
following effluent limitations
representing the degree of effluent
reduction attainable by the application
of the best available technology
economically achievable (BAT):

SuBPART AU—NICKEL CARBONATE

-BAT sfident nhalorg.
Avornge of
Poliutant or poliutant property Munmm'ov’ u?o’v;;m
any 1 day | consecutve
Cays
Kg/kkg {or pounds per/
1,000 pounds of product
Copper (7). 0.13 | 0.042
Nchet (T)... os:!L 0042

§415.474 Pretreatment standards for
existing sources (PSES),

(a) Except as provided in 40 CFR 403.7
and 403.13, any existing source subject
to this subpart and producing nickel
sulfate, nickel chloride, nickel nitrate, or
nickel fluorobate which introduces
pollutants into a publicly owned
treatment works must comply with 40
CFR Part 403 and by |24 months after
promulgation) achieve the following
pretreatment standards for existing
sources (PSES):

SuBPART AU—NICKEL SULFATE, NICKEL CHLO-
RIDE, NICKEL NITRATE, NICKEL FLUOBORATE

SuBPART AU-—~NICKEL CARBONATE

PSES effivent tmiations

) % SOmanons..
3 -] Avorage of

Y | Madmum for %"g’“

any 10 | consecutive
days

Magams por liter (mg/T)

Copper (T) = 11
LIS TR ) — — 1

036
0.6

In cases where POTWs find it
necessary to impose mass limitations,
the following equivalent mass
limitations are provided as an alternate:
The limitations for copper (T) and nickel
(T) are the same as specified in
§ 415.473(b).

§ 415475 New source performance
standards (NSPS) specified in § 415.672,

(a) Any new source subject to this
subpart and producing nickel sulfate,
nickel chloride, nickel fluorobate or
nickel nitrate must achieve the following
new source performance standards
(NSPS):

SUBPART AU—NICKEL SULFATE, NICKEL CHLO-
RIDE, NICKEL NITRATE, NICKEL FLUOBORATE

PSES effuent measons
Avecage of
Maparnum for %‘m"‘"
ay 1A | comsecutve
Soys

Poliutant or pollutant property

ugruq(apoumb-
000 pounds ol product

0.098 0.032

0.00074 0.00024
otpoommmnte ! 0.00074 0.00024
EIESIIEN L vy Svivs 1. ) ")

PSES offuont hrret

Polhaant or poliutant proparty
w'd-y
dlyu

Muitgrams per ller {mg/T)
Boooer DR ] 11 036
Nicked (T) Siie } K| 036

In cases where POTWs find it
necessary to impose mass limitations,
the following equivalent mass
limitations are provided as an alternate:
The limitations for copper (T) and nickel
(T) are the same as specified in
§ 415.473(a).

{b) Excep!t as provided in 40 CFR 403.7
and 403.13, any existing source subject
to this subpart and producing nickel
carbonate which introduces pollutants
into a publicly owned treatment works
must comply with 40 CFR Part 403 and
by [24 months after promulgation]
achieve the following pretreatment
standards for existing sources (PSES):

' Withia the range 0.0 1o 2.0

(b) Any new source subject to this
subpart and producing nickel carbonate
muslt achieve the following new source
performance standards (NSPS):

SuBPART AU—NICKEL CARBONATE

NSPS eMuent imitations

Avedage of
dany
for 30

Polutant or poliutant property | Maximoam for
any 1 day

1y

* Within the range 6.0 to 9.0,

§ 415476 Pretreatment standards for new
sources (PSNS).

(a) Except as provided in § 403.7, any
new source subject to this subpart and
producing nicke! sulfate, nickel chloride,
nickel fluoborate on nickel nitrate which

introduces pollutants into & publicly
owned treatment works must comply
with 40 CFR Part 403 and achieve the
following pretreatment standards for
new sources (PSNS): The limitations for
copper (T) and nickel (T) are the same
us specified in §415.474(a).

(b) Except as provided in § 403.7, any
new source subject to this subject to this
subpart and producing nickel carbonate
which introduces pollutants into a
publicly owned treatment works must
comply with 40 CFR Part 403 and
achieve the following pretreatment
standards for new sources (PSNS): The
limitations for copper (T) and nickel (T)
are the same as specified in § 415.474(b).

§ 415,477 Effiuent limitations guidelines
representing the degree of effluent
reduction attainable by the application of
the best conventional poliutant control
technology (BCT).

(1) Except as provided in 40 CFR
125.30-125.32 any existing point source
subject to this subpart and producing
nickel sulfate, nickel chloride, nickel
fluoborate or nickel nitrate must achieve
the following effluent limitations
representing the degree of effluent
reduction attainable by the application
of the best conventional pollutant
control technology (BCT): The
limitations are the same for TSS and pH
as specified in § 415.472(a).

(b) Except as provided in 40 CFR
125.30-125.32 any existing point source
subject to this subpart and producing
nickel carbonate must achieve the
following effluent limitations
representing the degee of effluent
reduction attainable by the application
of the best conventional pollutant
control technology (BCT): The
limitations are the same for TSS and pH
as specified in § 415.472(b).

Subpart AX—Potassium Chioride
Production Subcategory

14. Sections 415.503-415.505 are added
and reserved and § 415.406 is added to
read:

§5 415.503-415505 [Reserved]

§ 415,506 Pretreatment standards for new
sources (PSNS).

Except as provided in 40 CFR 403.7,
any new source subject to this subpart
which introduces pollutants into a
publicly owned treatment works must
comply with 40 CFR Part 403 and
achieve the following pretreatment
standards for new sources (PSNS): The
limitations are the same as specified in
§ 415.502.
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Subpart BC—Sodium Fluoride introduction of pollutants into SuePART BL—CADMIUM SALTS
Production Subcategory treatments works which are publicly
. . owned resulting from the production of 1 SET SRy Seweiors
15. Section 415.555 is added as cadmium pigments and salts including ! Average of
reserved and § 415.556 is added to read: g0 ot oride, cadmium nitrate. and | e or polutand property | m.wmm - R e
§415.555 [Reserved] cadmium sulfate salts. " ket
£415.556 Pretreatment standards for new  § 415.641 Specialized definitions. Kg/kkg (or pounds pee/
sources (PSNS). For the purpose of this subpart: 1000 OUCK) Of procet
Except as provided in 40 CFR 403.7, (a) Except as provided below, the T 00016 0001
any new source subject to this subpart general definitions, abbreviations, and oot i (‘3 %;:g‘:‘ bt
which introduces pollutants into a methods of analysis set forth in Part 401 T (TR e e 2= 70x10* | 39x10-
publicly owned treatment works must of this chapter shall apply to this pH ] (%) )
comply with 40 CFR Part 403 and subpart.  Wattin the 7ange 8.0 % 0.0,

achieve the following pretreatment
standards for new sources (PSNS): The
limitations are the same as specified in
§ 415.552.

Subpart BH—Stannic Oxide
Production Subcategory

16. Sections 415.603-415.605 are added
and reserved and § 415.606 is added to

read:
£ 415.603-415-605 [Reserved]

{415.606 Pretreatment standards for new
sources (PSNS).

Except as provided in 40 CFR 403.7,
any new source subject to this subpart
which introduces pollutants into a
publicly owned treatment works must
comply with 40 CFR Part 403 and
achieve the following pretreatment
standards for new sources [PSNS): The
limitations are the same as specified in
§415.602,

Subpart BK—Zinc Sulfate Production
Subcategory

17. Sections 415.633-415.835 are
sdded and reserved and § 415,636 is
added to read:

§§415.633-415635 [Reserved]

§415636 Pretreatment standards for new
sources (PSNS).

Except as provided in 40 CFR 403.7,
iny new source subject to this subpart
which introduces pollutants into a
publicily owned treatment works must
comply with 40 CFR Part 403 and
achieve the following pretreatment
standards for new sources (PSNS): The
limitations are the same as specified in
§415.632.

Subpart BL—Cadmium Pigments and
Salts Production Subcategory

18, Sections 415,640-415.647 are added

o read:

415640 Appilcabliity; description of the
Cadmium pigments and salts production

subcategory.
The provisions of this subpart are
ipplicable to discharges and to the

(b) The term "product” shall mean
cadmium pigment or cadmium salt.

(c) The term “cadmium' shall mean
the total cadmium present in the process
wasterwater stream exiting the
waslerwater treatment system.

{d) The term “selenium” shall mean
the total selenium present in the process
wasterwater stream exiting the
waslerwaler treatment system.

(d) The term "“zinc” shall mean the
total zinc present in the process
wasterwater stream exiting the
wasterwater trealment system.

§415.642 Effluent limitations guidelines
representing the degree of effiuent
reduction attainable by the application of
the best practicable control technology
currently available (BPT).

{a) Except as provided in 40 CFR
125.30-125.32 any existing point source
subject to this subpart and producing
cadmium pigments mus! achieve the
following effluent limitations
representing the degree of effluent
reduction attainable by the application
of the best practicable control
technology currently available (BPT).

SuBPART BL—CADMIUM PIGMENTS

BPT effiuent imitations

Avorngo of
Mazirum for ";"‘
Ay 188 | consecutive
days

Poliutant or poliutant propeny

Kg/kkg {or pounds per/
1,000 pourxis) of product

258 1.57
0014
o 0037
00062

e S g =
P R R R U] 0}

! Within the range 6.0 10 9.0,

(b) Except as provided in 40 CFR
125.30-125.32 any existing point source
subject to this subpart and producing
cadmium salts must achieve the
following effluent limitations
representing the degree of effluent
reduction attainable by the application
of the best practicable control
technology currently available (BPT):

§415.643 Effluent limitations guidelines
representing the degree of effiuent

(a) Except as provided in 40 CFR
125.30~125.32, any existing point source
subject to this subpart and producing
cadmium pigments must achieve the
following effluent limitations
representing the degree of effluent
reduction attainable by the application
of the best available technology
economically achievable (BAT): The
limitations for Cadmium (T), Selenium
(T), and Zinc (T) are the same as
specified in §415.642(a).

(b) Except as provided in 40 CFR
125.30-125.32, any existing point source
subject to this subpart and producing
cadmium salts must achieve the
following effluent limitations
representing the degree of effluent
reduction attainable by the application
of the best available technology
economically achievable (BAT): The
limitations for cadmium (T). selenium
(T), and zinc (T) are the same as
specified in §414.642(b).

§415.644 Pretreatment standards for
existing sources (PSES).

(a) Except as provided in 40 CFR 403.7
and 403.13, any existing source subject
to this subpart and producing cadmium
pigments which introduces pollutants
into a publicly owned treatment works
must comply with 40 CFR Part 403 and
by [24 months after promulgation]
achieve the following pretreatment
standards for existing sources (PSES):

SusPART BL—CADMIUM PIGMENTS
PSES effiuant imitations
Avarage of
Pofiutant or poliutant property Maximam for dwy'avgm
any ) day
OCays
Misigrams per Bor (mg/l)
Cadn AT 047 015
Selersum (1) oo 1.1 040
b - | ) R — 012 0.087
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In cases where POTWs find it
necessary to impose mass limitations,
the following equivalent mass
limitations are provided as an alternate:
The limitations for Cadmium (T),
Selenium (T), and Zinc (T) are the same
as specified in §415.642(a).

{b) Except as provided in 40 CFR 403.7
and 403.13, any existing source subject
to this subpart and producing cadmium
salts which introduces pollutants into a
publicly owned treatment works must
comply with 40 CFR Part 403 and by [24
months after promulgation] achieve the
following pretreatment standards for
existing sources (PSES):

SuePART BL—CADMIUM SALTS

Poliutant o poliitant property Masdmine fo

any 1 day

Miligrams pee Stec (ing/1)

KR A i

Cadmium (1) 047 015

Seleewm (). 11 0.40

Zine (T). | ovz) 0.067
In cases where POTWs find it

necessary to impose mass limitations,
the following equivalent mass
limitations are provided as an alternate:
The limitations for cadmium (T),
selenium (T), and zinc (T) are the same
as specified in § 415.642(b).

§ 415645 New source performance
standards (NSPS).

(a) Any new source subject to this
subpart and producing cadmium
pigments must achieve the following
new source performance standards
(NSPS): The limitations for pH, TSS,
cadmium (T), selenium (T), and zin¢ (T),
are the same as specified in § 415.642(a).

(b) Any new source subject to this
subpart and producing cadmium salts
must achieve the following new source
performance standards (NSPS): The
limitations for pH, TSS, cadmium (T),
selenium (T), and zing (T), are the same
as specified in § 415.842(b).

§415.648 Pretreatment standards for new
sources (PSNS).

(a) Except as provided in § 403.7, any
new source subject to this subpart and
producing cadmium pigments which
introduces pollutants into a publicly
owned treatment works must comply
with 40 CFR Part 403 and achieve the
following pretreatment standards for
new sources (PSNS): The limitations for
cadmium (T). selenium (T), and zine (T),
are the same as specified in § 415.644(a).

(b) Except as provided in § 403.7, any

new source subject to this subpart and
producing cadmium salts which
introduces pollutants into a publicly
owned treatment works must comply
with 40 CFR Part 403 and achieve the
following pretreatment standards for
new sources (PSNS}): The limitations for
cadmium (T), selenium (T), and zinc (T)
are the same as specified in § 415.644(b).

§ 415,647 Etfluent limitations guidelines
representing the degree of effluent
reduction attainable by the application of
the best conventional poliutant control
technology (BCT).

(a) Except as provided in 40 CFR
125.30-125.32 any existing point source
subject to this subpart and producing
cadmium pigments mus! achieve the
following effluent limitations
representing the degree of effluent
reduction attainable by the application
of the best conventional pollutant
control technology (BCT): The
limitations are the same for TSS and pH
as specified in § 415.642(a).

(b) Except as provided in 40 CFR
125.30-125.32 any existing point source
subject to this subpart and producing
cadmium salts must achieve the
following effluent limitations
representing the degree of effluent
reduction attainable by the application
of the best conventional pollutant
control technology (BCT): The
limitations are the same for TSS and pH
as specified in § 415.642(b).

Subpart BM—Cobalt Salts Production
Subcategory

19. Sections 415.650-415.657 are added
to read:

§415.650 Applicabllity; description of the
cobait saits production subcategory.

The provisions of this subpart are
applicable to discharges and to the
introduction of pollutants into treatment
works which are publicly owned
resulting from the production of cobalt
salts.

§415.651 Speclalized definitions.

For the purpose of this subpart:

(a) Except as provided below, the
general definitions, abbreviations, and
methods of analysis set forth in Part 401
of this chapter shall apply to this
subpart.

{b) The term “product” shall mean
cobalt salts.

(c) The term "cobalt” shall mean the
total cobalt present in the process
wastewalter stream exiting the
wastewaler treatment system.

(d) The term “copper” shall mean the
total copper present in the process

wastewater stream exiting the
wastewaler treatment system.

(e) The term “nickel" shall mean the
total nickel present in the process
wastewaler stream exiting the
wastewaler treatment system,

§415.652 Effluent limitations guidelines
representing the degree of effiuent
reduction attainable by the application of
the best practicable control technology
currently avallable (BPT).

Except as provided in 40 CFR 125.30-
125.32 any existing point source subject
to this subpart must achieve the
following effluent limitations
representing the degree of effluent
reduction attainable by the application
of the best practicable control
technology currently available (BPT):

SuBPART BM—COBALT SALTS

BPT effiuent matatcrn
Average of
daly values
o 30
conseculve
days

Maxirmum for
any 1 day

KQ/hhg for pounds por/
1,000 pourxts of peoduct

0.0023
0,0003
27x10°"
2Tx 10

=l

0.0014
0.00012
8310
a3x10
|

* Within: the range 6.0 10 2.0.

§415653 Effiuent limitations guideiines
representing the degree of effluent
reduction attainable by the application of
the best available technology economically
achievable (BAT).

Except as provided in 40 CFR 125.30-
125,32 any existing point source subject
to this subpart must achieve the
following effluent limitations
representing the degree of effluent
reduction attainable by the application
of the bes! available technology
economically achievable (BAT); The
limitations for cobalt (T), copper (1),
and nickel (T), are the same as specified
in § 415.652.

§ 415654 Pretreatment standards for
existing sources (PSES).

Except as provided in 40 CFR 403.7
and 403.13, any existing source subject
to this subpart which introduces
pollutants into a publicly owned
treatment works must comply with 40
CFR Part 403 and by [24 months after
promulgation] achieve the following
pretreatment standards for existing
sources (PSES):
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SuBPART BM—COBALT SALTS

Mikgrams per Wor (mg/f)

f — — g
CobORAT) A i ot 30 14
COpELT Ll ittt | 33 1.0
Nckod (T) ' 33 10

In cases where POTWs find it
necessary to impose mass limitations,
the following equivalent mass
limitations are provided as dn alternate.
The limitations for cobalt (T), copper
(T). and nickel (T), are the same as
specified in § 415.652.

§ 451,655 Now source performance
standards (NSPS).

Any new source subject to this
subpart must achieve the following new
source performance standards (NSPS):
The limitations for pH, TSS, cobalt (T),
copper (T), and nickel (T) are the same
as specifed in § 415.652.

§451.656 Pretreatment standards for new
sources (PSNS),

Except as provided in § 403.7, any
new source subject to this subpart
which introduces pollutants into a
publicly owned treatment works must
comply with 40 CFR Part 403 and
achieve the following pretreatmenl
standards for new sources {PSNS): The
limitations for cobalt (T), copper (T),
and nickel (T), are the same as specified
in 415.654.

§415.657 EHluent limitations guidelines
representing the degree of effiuent
reduction atizinable by the application of
the best conventional poliutant control
technology (BCT).

Except as provided in 40 CFR 125.30-
125,32 any exisiting point source subject
to this subpart must achieve the
following effluent limitations
representing the degree of effluent
reduction attainable by the application
of the best conventional pollutant
control technology (BCT): The
limitations are the same for TSS and pH
as specified In § 415.652.

Subpart BN—~Sodium Chlorate
Production Subcategory

20. Sections 415.660-415,667 are added
to read:

§415.660 Appficability; description of the
sodium chiorate production subcategory.

The provisions of this subpart are
applicable to discharges and to the
introduction of pollutants into treatment
works which are publicly owned

resulting from the production of sodium
chlorate.

§415.661 Specialized definitions.

For the purpose of this subpart:

{a) Except as provided below, the
general definitions, abbreviations, and
methods of analysis set forth in Part 401
to this chapter shall apply to this
subpart.

(b) The term “product” shall mean
sodium chlorate.

(c) The term “chromium" shall mean
the total chromium present in the
process waslewater stream exiting the
wastewater treatment system,

(d) The term “chlorine” shall mean the
total residual chlorine present in the
process wastewaler stream exiting the
wastewater treatment system.

(e) The term “antimony" shall mean
the total antimony present in the
process wastewaler stream exiting the
waslewater treatmen| system,

§ 415662 Effluent limitations guidelines
representing the degree of effiuent
reduction attainable by the application of
the best practicable control technology
currently available (BPT).

Except as provided in 40 CFR 125.30-
125.32, any existing point source subject
to this subpart must achieve the
following effluent limitations
representing the degree of effluent
reduction attainable by the application
of the bes! practicable control
technology currently achievable (BPT):

SUBPART BN—SODIUM CHLORATE

BPT sitiuent hmitations

Avorage of

Poliutant or polhutant proparty Masimunh for doz'v”
3

any 108 | consecutve

days

KQ/khg (of pounds per/

1.000 pounds) of product

Antimony (T) 0.0043 Q0022
Crvomum (7). 0.0017 0.00086
Chiorne (total rescual) : Q0041 0.0024

§ 415664 Pretreatment standards for
existing sources (PSES) [Reserved|

§415.665 New source performance
standards (NSPS)

Any new source subject to this
subpart must achieve the following new
source performance standards (NSPS);
The limitations for pH and TSS are the
same as those specified in § 415.662, The
limitation for Antimony (T), Chromium
{T) and Total Residual Chlorine are the
same as specified in § 415,663.

§415.666 Pretreatment standards are for
sources (PSNS).

Except as provided in § 403.7, any
new source subject to this subpart
which introduces pollutants into a
publicly owned treatment works must
comply with 40 CFR Part 403 and
achieve the following pretreatment
standards for new sources ([PSNS):

SUBPART BN—SODIUM CHLORATE

PSNS effuent lmitations

SuBPART BN—SODIUM CHLORATE e
Pollutant or poliutant proparty Max ‘o daty valuos
efftuant niatons e for 30
8T any 1 day ::Hm":n.
Avorage of ys
Polutant or poliutant property | s for v;no
l any 108y | oncucrtve Milligrams per Mer (mg/7)
e ATy (T 16 08
W'WE@?‘;‘QW’ Crvomium (1) 0.64 032
- TR e Sy 0118 00675 In cases where POTWs find it
Anenony (1) .. 00086 00043 g R
Chvomicm (. ity ooore Recessary lo impose mass limitations,
Chicrine (10tal rescu) ... 0.0041 ooczs  the following equivalent mass
P e (R ITI MRS limitations are provided as an alternate:
"Wittn the range 6.0 1 80 The limitations for antimony (T) and

415.663 Effluent limitations guidelines

Except as provided in 40 CFR 125.30~
125.32, any existing point source subject
to this subpart must achieve the
following effluent limitations
representing the degree of effluent
reduction attainable by the application
of the best available technology
economically achievable (BAT):

chromium (T) are the same as specified
in § 415.663.

§415.667 Effiuent limitations guidelines
representing the degree of effluent
reduction attainable by the appiication of
the best conventional pollutant control
technology (BCT).

Except as provided in 40 CFR 125.30-
125.32 any existing point source subject
to this subpart must achieve the
following effluent limitations
representing the degree of effluent
reduction alttainable by the application
of the best conventional pollutant
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control technology (BCT): The
limitations are the same for TSS and pH
as specified in § 415.662.

Subpart BO—Zinc Chloride Production
Subcategory

21. Sections 415.670-415.677 are added
to read:

§ 415670 Applicabllity; description of
zine chioride preduction subcategory.

The provisions of this subpart are
applicable to discharges and to the
introduction of pollutants into treatment
works which are publicly owned
resulting from the production of zinc
chloride.

§ 415671 Specialized definitions.
For the purpose of this subpart:

(a) Except as provided below, the
general definitions, abbreviations, and
methods of analysis set forth in Part 401
of this chapter shall apply to this
subpart.

(b) The term “product” shall mean
zinc chloride,

(c) The term “arsenic” shall mean the
total arsenic present in the process
wastewater stream exiting the
wastewaler treatment system.

(d} The term "zinc" shall mean the
total zinc present in the process
wastewaler stream exiting the
wastewaler treatment system.

(e) The term “lead™ shall mean the
lotal lead present in the process
wastewaler stream exiting the
wastewalter treatment system.

§415.672 Effiuent limitations guidelines
representing the degree of effluent
reduction attainable by the application of
the best practicable control techology
currently available (BPT).

Except as provided in 40 CFR 125.30-
125.32 any existing point gource subject
to this subpart must achieve the
following effluent limitations
representing the degree of effluent
reduction attainable by the application
of the best practicable control
technology currently available (BPT).

SusrPaRT BO—ZiNC CHLORIDE SuBPART BO—ZINC CHLORIDE
BPT effuent fimitations PSES effivent imitations
Aversgo of Averago of
Polutant or pof prop 2 for m;nu Pollutant or pollutant property M for %v;:n
sy 108y | consecutive a0y 0% | consecutive
cays days
Kg/hxg for pounds pee/ Miligrams por Bter (mg.1)
pounds) of progduct
A m 30 11
ose 034 SO (T ) e p— . 1.3 045
0.041 0014 L0 (V) s —l 047 0044
0076 0.026 -
0024 0.0061
™ ) In cases where POTWs find it

Except as provided in 40 CFR 125.30-
125.32, any existing point source subject
to this subpart must achieve the
following effluent limitations
representing the degree of effluent
reduction attainable by the application
of the best available technology
economically achievable (BAT):

SuBPART BO—ZINC CHLORIDE

BAT offisont Smitations

Pollutant or pollutant property

Arsenic (1) e}
ane (Nealcaaluiss Ll
Lead (7).

§ 415,674 Pretreatment standards for
existing sources (PSES).

Except as provided in 40 CFR 403.7
and 403.13, any existing source subject
to this subpart which introduces
pollutants into a publicly owned
treatment works must comply with 40
CFR Part 403 and by [24 months after
promulgation] achieve the following
pretreatment standards for existing
sources [PSES):

necessary to impose mass limitations,
the following equivalent mass
limitations are provided as an alternate:
The limitations for arsenic (T), zinc (T),
and lead (T) are the same as specified in
§ 415.673.

§ 415675 New source performance
standards (NSPS).

Any new source subject to this
subpart must achieve the following new
source performance standards (NSPS):
The limitations for pH and TSS are the
same as specified in § 415.672. The
limitations for arsenic (T), zinc (T), and
lead (T) are the same as specified in
§ 415.673.

§ 415676 Pretreatment standards for new
sources (PSNS).

Except as provided in § 403.7, any
new source subject to this subpart
which introduces pollutants-into a
publicly owned treatment works must
comply with 40 CFR Part 403 and
achieve the pretreatment standards for
new sources (PSNS): The limitations for
arsenic (T), zinc (T), and lead (T) are the
same as specified in § 415.674.

§415.677 Effluent limitations guidelines
representing the degree of effluent
reduction attsinable by the application of
the best conventional poliutant control
technology (BCT).

Except as provided in 40 CFR 125.30-
125.32 any existing point source subject
to this subpart must achieve the
following effluent limitations
representing the degree of effluent
reduction attainable by the application
of the best conventional pollutant
cantrol technology (BCT): The
limitations are the same for TSS and pH
as specified in § 415.672,

[FR Doc. 83-28703 Filed 10-2¢-83: 245 am|
BILLING CODE 8560-50-M
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Tuesday
October 25, 1983

Federal
Communications
Commission

Multiple Ownership of AM, FM, and
Television Broadcast Stations; Proposed
Rule
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“FEDERAL COMMUNICATIONS changes in the communications number of licenses which could be held
COMMISSION marketplace during the three decades under common control. The limit was
the rule has been in effect, as well as the  six stations. The Commission
47 CFR Part 73 increased programming diversity likely  subsequently stated that the purpose of

[Gen. Docket No. 83-1009; FCC 83-440]

Multiple Ownership of AM, FM and
Television Broadcast Stations

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: Action taken herein adopts a
Notice of Proposed Rule Making
regarding the modification or
elimination of that aspect of the FCC's
rules commonly known as the “seven
station" rule. The rule prohibits any
party from being a stockholder, officer
or director or otherwise holding any
interest in more than seven stations in
the same broadcast service. The
dramatic changes in the
communications marketplace during the
three decades the rule has been in
effect, as well as the increased
programming diversily likely to result
from its relaxation, form the basis for
taking this action.

DATES: Comments must be received on
or before December 19, 1983, and reply
comments on or before January 18, 1984,

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554,

FOR FURTHER INFORMATION CONTACT:
Steven A. Bookshester, Office of
General Counsel (202) 254-6530.

List of Subjects in 47 CFR Part 73
Radio broadcast, Television.
Notice of Proposed Rule Making

In the matter of amendment of §§ 73.35,
73.240, and 73.636 of the Commission's rules
relating to multiple ownership of AM, FM,
and television broadcast stations (Gen.
Docket No. 83-1008).

Adopted: September 22, 1983,

Released: October 20, 1883,

By the Commission: Commissioner Rivera
dissenling and issuing a statement.

1. The Commission, acting on its own
motion, here proposes to modify that
aspect of its multiple ownership rules
commonly known as the “seven station
rule.” The rule prohibits any party from
being a stockholder, officer or direclor
or otherwise holding any interest in
more than seven slations in the same
broadcast service,' The dramatic

' No more than five of the seven television
stations may be VHF. The rule does not apply to
noncommerical FM and television stations, but does
limit noncommercial AM ownership, The full text of
the rule as applied to each of the services is
altached as Appendix “B",

to result from its relaxation, suggest that
this action is in order.

1. Background
A. Early Ownership Restrictions

2. Although multiple ownership of
stations had been a feature of the
broadcast industry since its earliest
days, it was not until the late 1930's that
the Commission began to focus its
attention on this aspect of industry
organization.? The Commission's
considerations came at a time when
there was a significant expansion of
Federal governmental activity and a
corresponding lack of belief in the
efficacy of the competitive marketplace.®
An early target of Commission action
was “duopoly,” the term the
Commission has applied to common
ownership of more than one station in
the same service in a particular
community, In 1938, the Commission
adopted a strong presumption against
granting new licenses which would
result in ownership duopolies.* This new
policy was based in part on the value
the Commission stated was being placed
on “diversification of service," a concept
which became a cornerstone of
Commission ownership restrictions.®

3. When the Commission adopted
rules governing the new commercial FM
service in June, 1940, as absolute
duopoly prohibition was included.
Additionally, for the first time the
Commission established a limit on the

*The Communications Act of 1934 is largely
derived from the Radio Act 1927, That statute was
adopted In part due to the belief that Federal station
licensing was necessary to prevent “monopolistic
dominution" in broadcasting. FCC v. Pottsville
Brocdcasting Co., 309 U.S. 134, 137 {1940}. The
Commniission has no authority to pass on antitrust
violations as such. United Stutes v. Radio
Corporation of America, 358 U.S. 334, 343 (1959). It
has, however, historically considered ownership
concentration issues under the public interest
standard. See National Broadcasting Co., Inc., v.
United States, 319 U.S. 190, 222-224 [1043).

3See, for example, BA. Lee. The New Deal
Reconpidered, V1 the Wilson Quarterly 62, 65-47
(1862).

* Genesee Rodio Corp., 5 F.C.C. 183 {1938).

*For the history of the early days of broadcasting,
see generally E. Barmouw, A Tower in Babel (1968),
The Golden Web (1968), For historical information
on the multiple ownership issuve, see generally H. H.
Howard, Multiple Broadcast Ownership:
Regulatory History, 27 Fed. Comm. BJ. 1 {1974); L.
A. Powe, Jr., FCC Determinations on Networking
fssves In Multiple Ownership Proceedings
[Network Inquiry Special Staff Preliminary Report
on Propects for Additional Networks) (February,
1980): C. H. Sterling, Television and Rodio
Broadeosting, in B. M. Compaine, C. H. Sterling. T,
Guback. and J. K. Noble, Jr., Who Owns the Media?
MOw 2 (2d vd. 1882) (hereinafter cited as “Who

ns").

the new rule was “[t]o obviate possible
monopoly, and encourage local
initiative.”* In 1940 the Commission also
promulgated similar rules for television,
which was still being treated as an
experimental service, but set the
maximum number of stations which
could be owned at three.” When rules
authorizing television broadcasting as a
regular commercial service were
adopted in April, 1941, these restrictions
were retained.® In May 1944, the
maximum number of television stations
which could be controlled by one owner
was increased to five in response to a
National Broadcasting Co. ("NBC")
petition.*

4. Two years later, the Commission
established a de focto seven station
limit for AM when it denied CBS'
application to purchase an eighth such
station, KQW in San Jose. The
Commission asserted that concentration
of control, “particularly in AM,"” was
*“not a factor of the absolute number of
stations alone," but also depended on
“the powers and frequencies of the
stations. " CBS already owned six
50,000-watt clear channel stations, as
well as a 5,000-watt regional station.'®
While the decision indicated that the
Commission would in AM matters
consider all the factors involved in a
given case, it in fact set a numerical line
by which future Commission actions
were measured.

*Federal Communication Commission, Sixth
Annual Report 88 (FY 1940) (1941). The FM “six
station rule” placed a burden on the application to
show that its proposed ownership of more than one
station in that service “would foster
competition * * * or provide a high frequency
broadcesting service distinct and separate from
existing service™ and that such ownership would
“not result in the concentration of control of high
frequency broadcasting facilities in a manner
inconasistent with the public interest, convenlence
and necessity.” Ownership of six stations was
stated to be merely the point at which the
Commission would in any case consider that such a
concentration of control existed. Rules Governing
High ’hnqum:y Broadcast Stations, § FR 2382, 2384
(1940).

TH. H. Howard, supro note 5, al 8.

* Broadcast Services Other Than Stendard
Broodcast, 8 FR 2282, 2284-2285 (1041). The
Commission stated that it adopted a three station
television celling rather than six as in FM because
“the more limited television channels make three
such stations the limit for the main television band.”
Federal Communications Commission, Seventh
Annual Report 34 (FY 1841) 1841,

* Ruley Governing Broodcast Services Other Than
Standard Broadcast, 8 FR 5442 (1944). NBC did not
get all that it had asked for, however, as it had
requested that the figure the raised to seven. H. H.
Howard, Supro note §, at 8.

\» Sherwood B. Brunton, 11 F.C.C. 407, 413 (18486).




Federal Register / Vol. 48, No. 207 / Tuesday, October 25,

1983 / Proposed Rules 49439

5. The decision in the KQW case also
reflected the ambivalence about
network ownership of broadcast
stations which has colored many
subsequent Commission ownership
deliberations. The Report on Chain
Broadecasting, adopted in May, 1941
stated that if "the question were
presented as an original matter at this
time, the Commission might well reach
the conclusion that the businesses of
station operation and network operation
should be entirely separated.” However,
given the existing ownership situation,
the Commission determined that
requiring divestiture was undesirable.!!
The Commission did include in its new
“chain broadcasting regulations”
provisions forbidding network
ownership of more than one AM station
in the same area as well as prohibitions
on operation of more than one network
by a single entity.'* The Supreme Court
affirmed the Commission’s promulgation
of the chain broadcasting rules early in
1943." As one commentator has
observed, the Court’s ruling came at “a
time when there was a great urge to
support the central government and the
administrative process * * * a period in
which it was unusual for the Supreme
Court to conclude that an administrative
law initiative was unauthorized, much
less that the authorization was
unconstitutional.' ™ Several months
later, the Commission concluded a rule
making proceeding begun in 1941 and
cdopted a duopoly rule applicable to all
AM licensees.'®

" FCC Report on Chain Broodeneting 67 (1941).

1, ut 92, The result of these requirements was
10 force NBC to dives! itself of one of its two radio
notworks {which subsequently became ABC) und
four owned-and-operated stations. H. H. Howard,
supra note 5, ot 8

“ Notional Broadeusting Ca. v. United States,
supra note 2.

M. E. Price. Toming Red Lion: The First
Amendment and Structura! Approaches to Media
Regulotion, 31 Fed. Comm. L. |. 215, 220 (1978), The
Court’s approval of the Commission’s uction in the

chain brondeasting” case was based in part on &
posited “scarcity” of the brosdcast spectrum.,
Netional Broodrosting Co., Inc. v. United Stirtes;
suprg note 2. ot 1008, 1011, The continuing validity
of the “scarcity™ rationale for regulntion is
questionable. Sew Part 11, infro. See. ulso, for
example, Loveday v. FOC, 707 F.2d 1443, 1458-1458
(D.C. Cir, 1983); D. L. Bazelon, The First Amendment
and the “New Mediao™—New Directions in
Reguluting Tolecommunicetions, 31 Fed. Comm. L],
201, 207 (1978). For a critique of the Court’s
reanoning in the NBC case, sce W. E Loe, Antitrust
Enforvement. Freodom of the Pross, and the "Open
Market™: The Supreme Court on the Structure and
Comduct of Mass Medio, 32 Vand. L. Rev. 1246, 1015,
1322 (1079) (hereinafter "W, E. Loe, Antitrust”).

" Order No. 84-A—Multiple Ownerslip of
Standard Broodeast Stotions, 8 FR 16005 (1943), In
April, 1944, the Commission roquired divestiture of
existing stations if necessary to comply with the
new duopoly rule. Order No. 84-8—Multiple
Ownership of Stondard Broadeast Stotions, 9 FR
500 (1944)

8. Thus, by the mid-1940's the
Commission had established the broad
outline of what were to be the basic
elements of its ownership regulations for
several decades. There were to be local
and national ownership limitations—
regional regulations would come later—
with special attention sometimes given
to the role of networks. The Commission
had also established use of a pattern of
analysis in which it generally merged its
consideration of action necessary to
prevent economic concentration,
essentially an antitrust matter, with
concerns regarding diversity of
information sources, a First Amendment
issue, and frequently utilized a relatively
unsophisticated approach to these
merged issues.

7. In 1947, Senator Wallace White,
Chairman of the Committee on
Interstate and Foreign Commerce,
introduced legislation which would,
inter alia, have barred the use of
numerical national ownership ceilings,
and substituted the limitation that no
person could own or control stations
“which in the aggregate provide a
primary service * * * for more than 25
percentum of the population of the
continental United States as determined
in the last preceding decennial census.” '

The Commission opposed enaciment
of Senator White's proposal, arguing in
part that it was “undesirable to attempt
to write a single standard on multiple
ownership which should govern all
classes of service." It pointed out that it
had not adopted an AM rule, and
described the FM and TV rules as
“tentative” and “[a] nyone who comes
in and shows good reasons for changing
it, up or down, will be given
consideration.” " The proposal was also
opposed by representatives of the
broadcast industry, who generally
favored elimination of ownership
limitations.

B. The "Seven Station” Rule Making

8. The White proposals were not
reported out of committee. However, in
August, 1648, the Commission initiated a
proceeding which for the first time
proposed formal restrictions on the
number of AM stations under common

*§, 1333, B0th Cang., 15t Sess. (1947}

" To Amend the Communications Act of 1934:
Huarings Before ¢ Subconm. of the Senate Comm.
on lnterstate end Foreign Commerce on 8. 1333, 62~
63, 70, 80th Cong.. 18t Sess. (1947). The Commission
also stated that on the basis of the 1640 Census, one
person could have stutions serving the entire
population of 20 of the 22 states west of the
Mississippi under the 25 percent rule. Even in the
more East. one individual "could own
stations serving virtunlly all of New England and
tha Middle Atlantic States.” It belleved that such a
prayision was therefore "not condacive to the
prevention of monopoly.”

control.** The number suggested for AM
was seven, the KQW figure. No changes
were proposed in the existing ceilings of
six FM and five TV stations, but the
Commission suggested allowing two
minority noncontrolling interests as a
substitute for one controlling station
holding. Thus, an individual would have
been permitted noncontrolling interests
in dp to 14 AM, 12FM and 10 TV
stations.” The Notice contemplated an
effective date of January 1, 1953, to
allow for the “orderly disposition of
interests” in conflict with the rule.

9. One month after the Commission
initizted the “seven station” proceeding.
it established & "freeze"” on the
processing of new or pending
applications for television station
construction permits, The action was
taken to allow the Commission time to
revise the Table of Television
Assignments, which had been adopted
at the close of World War 1L In early
1952, the Commission assigned VHF
channels and channels in the new UHF
band to various communities, and ended
the “freeze” effective July 1. Thus, when
the Commission took action in the
“seven station"” proceeding in
November, 1953, television was on the
edge of enormous expansion but
relatively few stations were as yel
operational.® The Commission's Order
adopted the limits of seven AM and five
TV stations as proposed. The AM limit
was kepl at seven, the Commission said,
so that the existing holdings of such
stations would not be “unduly
disrupted.” The Commission found that
a seven station limit was “‘consistent
with the historical development of AM
broadcasting and the tremendous
expansion that has been achieved
almost entirely within the framework of
that limitation.” The six station FM rule

» Amendment of §§ $.35, 3.290, and 1.636 of the
Rulez ood lotions Relating lo Muitiple
Ownarship of AM, FM and Television Broadcast
Stations, 13 FR 5060 [1948).

» Additionally, the langusge of the proposed rule
elimi d the pr ption against ownership of
more than one station embodied in the existing FM
and TV rules. In its stead the Notice proposed that
n determining whether ownership of stations below
the limit constituted & concentration of control, the
Commission would on o case-by-case basis
consider “such factors as the size, extent and
location of areas served, the number of people
setved, closses of stations involved, and the extent
of other campetitive service to the sreas in
question,”

» Amendment of § 3600 of the Commission’s
Rules and Begulations, 41 F.C.C. 148 (1952); Federal
Communications Commission, 10th Annual! Raport
110-112 (FY 1953) (1954} Amendment of Sections
335, 2.0 and 3.836 of the Rules and Regulations
Reloting to the Multiple Ownership of AM. FM ead
Television Broodcasting Stotions, 18 F.C.C. 248
(1953}. Comments had been due on September 27,
1948, Oral argurment was held on January 17, 1949
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was stated to have been raised to AM's
level of seven "because of their
interrelationship and the present status
of FM's growth.” # The TV limit was
maintained at five because in the
Commission's "judgment based on
extensive experience with the problems
of multiple ownership,” it had "proven
practicable and desirable.”

10. In adopting the “seven station
rule,” the Commission acknowledged
the arguments by some parties that the
proposed rules were arbitrary because
they did not take into account “class
and size of stations, geographical
locations, populations served, and
similar factors." Because of these
adverse comments, it had “considered
alternatives to the outstanding
proposal.” However, it had determined
as a result of a study of existing multiple
ownership that “any proposal to limit
multiple ownership on the basis of such
factors as class of station or geographic
location™ was “either unsatisfactory or
unworkable.”” A formula which would
“reasonably limit ownership on such
basis" would have required extensive
divestiture by existing licensees. Any
formula which allowed existing
licensees to maintain their holdings
would, the Commission commented,
“substantially extend the present
maximum limitation on station
ownership—a result felt to be
completely unwarranted in view of the
important policy considerations
involved." # Any new formula which
would resolve that problem by
“grandfathering" existing interests was
viewed as providing “unfair preferential
treatment” to existing multiple owners.
Thus, the Commission concluded that
the numerical type of limitation it has
proposed was “the only sound and
workable" regulatory method ""because
of the history and present development
of the broadcast industry.” =

" The Commission noted that as of January, 1853,
538 of the 600 existing FM stations were awned by
AM licenssoes “and for the most parl, duplicate the
AM programming.”

= Only two licensees, CBS and |. Elroy McCaw,
uppear to have held interests in excess of those
permitted under the new rule. They ware given
three years to divest. HH. Howard, supra note 5, at
15.

= The new rule did state, as had its predecessors,
that in determining whether a concentration of
control existed, the Commission would on a case-
by-case basls consider such factors as “the size,
extent and location of areas served, the number of
people served, classes of stations involved [radio
only). and the extent of other competitive services
to the area in question.”™ ip in excess of the
station ceiling was only the case in which the
Commission would “in any event” consider that »
conceniration of control existed. However, it
appears that no acquisition within the numerical
national limit had then been or was ever prevented
because of concerns regarding national ownership
concentration. L. A. Powe, |r., supra nole S, ot 49,
The reference to “size * * * of arcas served” and
related factors was deleted from the rule without
specific explanation in 1077, in the proceeding

11. The Commission said that it had
historically acted to further
“diversification” of broadcast
ownership in order to “implement the
Congressional policy against monopoly"
seen as underlying adoption of the
Communications Act and “in order to
preserve competition.” The “principle"
of “diversification”, it stated, required a
limit on the number of stations “which
may be licensed to any person or
persons under common control.” The
Commission said that the vitality of the
system of broadcasting depended on a
group of diversified licensees “prepared
and qualified to serve the varied and
divergent needs of the public for radio
service,” Thus, the fundamental purpose
of its new national ownership rules was
“to promote diversification of ownership
in order to maximize diversification of
program and service viewpoints as well
as to prevent any undue concentraton of
economic power contrary to the public
interest.” ** The Commission decided
that the Notice proposal to equate two
minority non-controlling interests with
one controlling interest would not be
implemented. It stated that while the
holder of a minority interest might have
only slight influence on station
operations, it also appeared that such an
individual might exert considerable
influence not directly correlated with
the size of his holdings.**

12. The Commission noted in the
Report and Order that neither the prior
nor the new rules differentiated between
UHF and VHF television. It concluded
that as it and others were then studying
the status of UHF, it would defer action
on pending petitions to increase or
eliminate the ceiling on UHF ownership
to “the over-all UHF study."

13. Less than a month later, on
December 24, 1853, it adopted a Notice
proposing an increase in the

sdopting the present rule regardiog regional
ownership limits. The regional ownership rule was
adopted in large part to eliminate case-hy-case
conaideration of issues relsted to “regional
concentration of control.” Amendment of §§ 73.95,
73.240 and 73,636 of the Commission's Rules
Relating to Multiple Ownership of Standard, FM,
and Television Broodcast Statiens, 83 F.C.C. 2d 824,
825-826, 830-831 (1077).

M Amendment of §§ 3.35, 3.240 and 3.636 of the
Rules and Jotions Relating to the Multiple
Ownership of AM, FM and Telovision Broadcost
Stations, supra note 20, at 292-293.

* The Commission rejected arguments that its
sctions were really improper atiempts to enforce the
antitrust laws, & responsibility entrusted by
Congress to the Justice Department, and the Federal
Trade Commission. Rather, the Commission stated,
its actions were designed to implement the
Congressional policy against monopoly it saw as
embodied in the Communications Act.

*The Commission stated that apposition to its
proposal to consider the interests of non- =
shareholder officers and divectors of licensees and
applicanty ignored the realities of business
organization and control. It observed that “{ijn
numerous busi ofganizations the actual day to

permissable UHF ownership level.*?
Three petitions to permit additional
UHF ownership had been filed: (a) An
NBC proposal that there be no limit on
the number of UHF stations owned; (b) a
request by Allen B. DuMont
Laboratories, Inc. (*DuMont") that the
allowable maximum television
ownership be increased to eight
stations, of which no more than five
could be VHF; and (c¢) an American
Broadcasting Companies, Inc. (“ABC")
proposal that the ceiling be raised to
seven, with a five VHF maximum. The
Commission stated that it believed
initiation of the new rule making
proceeding was appropriate “in order to
encourage the rapid and effective
development of the UHF band.” It
proposed action on the ABC “seven
glation™ approach, finding this “best
designed” to achieve the objective of
UHF development “consistent with
preventing an undue corcentration of
control of television facilities.”

14. While the UHF proposal was
under consideration, Senator Edwin
Johnson of Colorado introduced a bill **
which would have set a statutory
ownership limit of five VHF stations,
with two UHFs substitutable for one
VHF (so that one might, for example,
own four VHF and two UHF stations, up
to a ten UHF maximum). Hearings were
held on the Johnson bill in mid-1954, as
part of a larger Senate review of the
condition of UHF broadcasting.* The
Commission opposed enactment of the
bill. The Johnson proposal required &
licensee that already had five VHF
stations to dispose of one as a condition
of obtaining two UHFs. The Commission
did not believe those holding five VHF
stations would sacrifice a VHF outlet for
the sake of UHF ownership. It therefore
saw the short-term impact of the

day control s in the hands of officers and directors
who are not necessarily owners or stockholders.”
The Commission believed it was reasonable and
necessary to “take cognizance of the interests of
directors and officers of licensees and opplicants in
order to preserve competition and prevent
monopoly in the broadcasting field.” The
Commission determined that in corporations with
fifty voting shareholders or more, only the interests
of shareholders who were officers or directors or
held one percent or more of the outstanding voting
siock need be considered under the rule. These
“attribution” aspects of the “seven station rule”
were subsequently modified on several occasions to
give speclal troatment to the interests of various
“passive” institutiona! investors. Further revisions
to the “attribution” aspects of the multiple
ownership rules are being considered in a separnte
Commission proceeding. Corporate Ownership
Reporting and Disclosure by Broadocst Licensves,
48 FR 10082 (March 10, 1983). They are not under
review herein.

¥ Amendment of § 3.636 of the Commission’s
Rules and Regulations Relating to Multiple
Ownership of Television Broadcast Stations, 18 FR
8904 (1653).

8. 3005, 83d Cong., 2d Sess. (1854).
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Johnson bill as “maintenance of the
status quo with respect to ownership of
television stations by the networks or
the other major interests in the
broadcasting field.” *

15. On September 17, 1954, no further
action having been taken on the Johnson
bill a Report and Order was adopted in
the UHF docket** The modification of
the television rule to allow for
ownership of seven stations, a maximum
of five being VHF, was enacted as
proposed.® The Commission stated that
this action was not a turning-away from
its decision of a year earlier in the main
“seven station" proceeding. However, it
observed that a key factor in its decision
was the belief that diversity should not
slways be its paramount consideration:

Clearly if the only relevant consideration
were implementation of the policy of
diversification, an absolute limitation of one
broadcast station to any one person or
persons under commaon control would best
serve the public interest. But, of course, that
iz not the case. The multiple ownership of
broadcast stations does play an important *
wle in our nationwide broadcast system. The
ownership of broadcast stations in major
markets by the netwarks, for example, is an
important element of network broadeasting,
Our nation-wide system of broadcasting as
we know it today requires that some multiple
ownership of broadcast stations be
permitted. We have always recognized these
reeds snd have by rule permitted multiple
awnership of broadcast stations in the light
of such (other and competing) considerations.
Here too it is our view that the greater good
which will flow from the proposed rule
vfisets the disadvantage resulting from
permitting-individual licenseas to own a
lirger number of stations.™

" Status of UHF and Multile Ownarship of TV

s: Hearings Before the Subcomm. on
nications of the Senate Comm. on Interstote
oreign Commerce, 83d Cong., 2d Sess. [1954).

* Additionally, the Commission questioned
whether it would be in the public interest In sny
@se for any person to have an interest in more than
seven television stations, even il a substantial
prcentage were UHF.

"' Amendment of § 3.636 of the Commission's
Rules and Regulations Relating to Multiple
(Owinership of Television Broodeast Stations. 43
F.L.C. 2797 [1954).

* The Commission concluded that this action
*ould be of particolar essistance to UHF
velopment “in the larger prefreaze markets where
31 VHF-only saturation obtaina.” It believed that
(' was “in these markets particularly where the

Atige, caplinl, and know-how of the networks
ind other multiple owners would be most effective
B3 uhf'ﬂg UHF.™

/. at 28012002 Additionally. the Commission

fated that the rule confinuad to provide that “a

1at of even one additional station would not be
Fate where It ‘would result in a concentration of

Aol of * * * broadeasting in a manner
Pansistent with the public interest, convenience

“d necessity.” " The Commission rejected the

oposal of Ozark Television Corporation, St. Louls,

Q: 1rk”), thut It sdopl 4 “five and two &nd one-

" rule, Under the Ozark proposal an individual

16. In dissenting from the decision,
Commissioner Hennock objected in part
to the fact that the rule established a
uniform ceiling “for small and large
stations alike without any reference to
wide discrepancies in the size of areas
covered or the population served. There
is scant justification for giving equal
treatment to seven widely scattered
small stations and on the other hand to
seven large powerful stations serving
major markets in metropolitan centers
like New York." Although Commissioner
Doerfer concurred in the decision
because the new rule provided greater
flexibility than the previous version, he
stated, A number related to population,
or areas, or capacity to program in the
public interest is a more realistic guide
or standard than a bare numerical
evaluation. There is not much more than
intuition as the basis for the present
rule.” » 3

17. The Commission’s authority lo
promulgate such rules was put to the
judicial test as a result of an appeal of
the initial five station television limit by
Storer Broadcasting Company
(“Storer"). On November 25, 1953, the
day the five station rule was adopted,
the Commission dismissed Storer's
application for a construction permit for
Channel 10 in Miami.* The station
would have been Storer's sixth VHF
outlet. Storer argued on appeal that the
Communications Act provided it with
the right to a “full hearing" on its
application. It contended that the
Commission could only resolve such
questions as what constitutes
“concentration of control” on a case-by-
case basis. The Court of Appeals for the
District of Columbia Circuit agreed.>
However, the Supreme Court held that
the hearing requirement did not prevent
the Commission from exercising “the
rule making authority nécessary for the
orderly conduct of its business.” * The
Court stated that it in fact read the Act
and regulations as providing a “full
hearing" for those applicants who had
“set out adequate reasons why the rules
should be waived or amended.”
However, the Court found that no
hearing need be held unless the
application set forth reasons, “sufficient
if true,” to justify a change or waiver of
the rules.™

could have minority interests in five UHF stations
in addition to control of five stations as permitted
under the existing rule.

* Jd., at 28032804,
: = .s;tomr Brogdcesting Company, 18 F.C.C. 300

1953).

* Storer Broadeasting Company v. United States,
220 F.2d 204 (D.C. Cir. 1955).

* United States v. Storer Broodcasting Compun Ve
351 U.S. 192, 202-205 (1956),

* On remand, the Court of Appeals upheld the
specific numerical limitation because no
information was before the Court which

C. Action Since 1954

18. While the seven station numerical
limitation has not changed since 1954,
both the Commission and the Congress
have from time to time given serious
consideration to its modification. In
these actions, Congress and the
Commission generally have not focused
on whether continuation of this type of
regulation is appropriate, but have
struggled with much the same issues
raised in earlier deliberations. For
example, in 1956 attention was drawn to
legislation introduced by Senator John
Bricker of Ohio ** which would have
adopted, for television only, a 25 percent
population coverage limitation similar to
that which Senator White proposed in
1947, The purpose of the Bricker bill was
to encourage competition by facilitating
the growth of independent stations.
Bricker believed that substituting the 25
percent limit for the “sterile abstraction”
of a seven station ceiling “entirely
unrelated to factors of population and
markets covered” would allow
independents to obtain sufficient
coverage to compete with the networks
and perhaps become network operators
themselves.*

19. During late 1856 and early 1957,
there was also internal Commission
consideration of possible alternatives to
the rule, including such options as
population coverage limits and case-by-
case reviews of concentration issues. !
However, no action was taken, and the
October, 1957, release of a special
Commission study of network
broadcasting appears to have put an end
to these deliberations.** The study was
conducted by a special staff under the
direction of Dean Roscoe L. Barrow of
the University of Cincinnati College of
Law, and is thus commonly known as
the “Barrow Report.”

20. The fundamental focus of the
Barrow Report was “the effect of the
television network structure and
network practices on the concentration
of control in the industry and on the

outweighted the Commissfon’s judgment that these
limits were appropriate. Storer Broadcosting
Company v United Stotes, 240 F.2d 85 (D.C. Cir.
1956).

*5, 3850, 84th Cong.. 2d Sess, (1950). Virtually
identical bills were introduced in the House as H.R.
10524, HR. 10733 and HR. 10756

* Additionally, the 25 percent figure would niot
have required any divestiture, as NBC. the largest
owner in coverage terms, reached only 23 percont of
the population within its service areas. The
Notwork Maropoly: A Report for the Comm. on
Interstate and Foreign Commerce 22-25, 84th Cong.,
2d Sess, (1956).

“'H. H. Howard, supro note 5. at 18-31.

“The report was subsequently published by the
House of Representatives as Network Broodcasting:
Report of the Committee on Interstate and Foreign
Commerce. 85th Cong., 2d Sess. (1958).
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opportunities for competition.”
However, the document also included a
lengthy discussion of television multiple
ownership as such, since its authors
believed group ownership in television
raised significant questions regarding
competition.*® As to modifying the
numerical limit, the report concluded
that if the Commission were to consider
the matter de novo, a limit of one
television station per licensee would
best serve the public interest. However,
it found that requiring the divestiture
necessary to l;etglicve this result would
be Inappropriate.

21. Considering other regulalory
alternatives, the report argued that
adopting a 25 percent population
coverage ceiling would result in
substantial increases in multiple
ownership. A 10 percent population limit
would as a general matter also allow a
substantial increase, but would also
have required divestiture by the three
networks and at least one other multiple
owner. Further, such a rule would have
precluded any New York City licensee
from owning a second station in any
market of significant size. ¥

22. The report thus proposed that over
a period of time the Commission seek “a
pattern of ownership which approaches
one to a customer as closely as the
circumstances permit."” More
immediately, it recommended that a
sub-element of the seven station rule be
a limitation of no more than three VHF
licenses in the top 25 markets. Although
the Commission held hearings on the
Barrow Report from March through July,
1959, no affirmative action was taken
regarding its recommendations.*®

23. In something of a reprise of
Barrow’s “top 25" proposals, the
Commission again turned to
consideration of numerical ownership
limits in 1964, when its concerns
regarding an apparent trend toward
ownership concentration in major
markets led to adoption of the “interim
tep 50 policy.” *The policy required
that applications to acquire a second
VHF station in the top 50 markets be
designated for hearing unless there was
a “compelling affirmative showing." In
1965, the Commission proposed
adoption of a rule prohibiting ownership
of more than three television stations or

@ /d., st 553-599.

*The report found similar problems with a
“market rank” approach. Another alternative, that
of considering ownership matters “case-by-case,”
would have required appropriate standards defining
the “diversity of ownership” principle.

“H. H. Howard, supro note 5, at 37-38.

* Hearings on Applications for Second VHF
Stations, 3 RR. 2d 909 (1964),

two VHF stations in the top 50 markets,
and established a new “interim policy”
under which applications in conflict
with the proposed rule would be
designated for hearing "absent a
compelling affirmative showing to the
contrary.” ** In 1968, the Commission
declined to formulate a rule, but adopted
a “top 50 policy” which required
licensees seeking to acquire a fourth
television station or a third VHF station
in the top 50 markels to make a
“compelling public interest showing’
that the benefits of the transfer would
overcome the transfer's presumed
“detriment with respect to the policy of
diversifying the sources of mass media
communications to the public.” ** The
Commission eliminated the policy in
1979, having found that the feared trend
toward additional ownership
concentration had not occurred.

24, The issue has recently received
Congressional attention in the House
Communications Subcommitiee's 1978~
79 attempts to comprehensively rewrite
the Communications Act." The 1978
rewrite bill proposed a limit of five radio
and five television stations, with no
more than three television stations in
the top 50 markets. Divestiture of
existing holdings would not have been
required. The only proposed limitation
in the 1979 version of the bill was a
seven station ceiling for television.
Active consideration of legislation on
the matter ended when rewrite efforts
were abandoned.®!

 Interim Policy Concerning Acquisition of
Telavision Broodeost Stations. S RR. 2d 271, 272
(1565).

“ Multiple Ownership of TV Broadcust Stotions,
22 F.C.C. 2d 680 (1968),

“* Amendment of § 73.636(a) of the Commission’s
Rules (Multiple Ownership of Television Stations),
75 F.C.C. 2d 585 (1979), recon. denfed, 82 F.C.C. 2d
328 (1860), off'd sub nom. National Association for
the Advancement of Colored People v. FCC, 882 F.
2d 993 (D.C. Clr. 1862). During the years the policy
was in effect, the Commission determined that a
“compelling public interest showing" had been
made in each of the 19 cases brought before it.
Factors which were found to be “compelling™
included financial revitalization and capital
improvement of an alling station. increase in
diversity of media control in the local market,
improved programming, buyer's “general luck of
markel dominance,” absence of concentration of
control by the acquiring entity, and improved
service to minorities. Tribune Publishing Co., 45
F.C.C. zd 227, 229 (1974); L.A. Powe, r., supra note 5,
at 8. The length and expansive nature of this list of
itself raises serious question as to whether there
was ever uny need for the policy as such, For a
more comprehensive analysis of the “top 50"
proceedings and cases, see LLA. Powa, Ir., supro
note 5, st 60-72, 87-95,

*H.R. 13015, 95th Cong., 2d Sess. (1978); HR.
3333, 06th Cong.. 18t Sess. [1979),

* However, diversity und ownership
concentration have been an ares of continuing
Congressional study, See, for example,
Telecommunicetions in Transition: The Status of

1. Changed Circumstances and
Arbitrariness

25. It is clear from our examination of
the record that there has always been
substantial debate, within the
Commission and elsewhere, regarding
the use of the “seven station rule” and
its numerical predecessors as limits on
national ownership concentration. This
debate, however, has only infrequently
focused on the continued desirability, if
any, such regulation. Further, it
generally has not involved questioning
of the joint regulatory treatment of
economic concentration and diversity
issues, nor has there been much
consideration given to delineating the
relevant markets involved. Thus, absent
more sophisticated analysis, the
operation of the rule has historically
engendered concern in two ways: (a) It
does not take into account the signal
coverage of the individual station or the
size of the population its programming
reaches; and (b) it may serve both to
enhance the power of the three major
netwarks and to preclude the initiation
of new over-the-air networks and
programming. Even when considered
from this more traditional perspective,
the growth in on-air broadcast stations
suggests that the Commission’s national
ownership regulations are ripe for
change. Indeed, after a thorough review
of the matter, the Commission’s most
recent “network study” concluded that
the use of the rule is “arbitrary and
capricious.” ** When such factors as the
recent development and growth of
alternative program sources are given
consideration, the importance of
regulatory change in this area is even
more apparent.

26. When the Supreme Court
approved promulgation of the “seven
station rule,” it did so with the
expectation that “if time and changing

Competition in the Telocommunications Industry, A
Report by the Majority Stoff of the Subcomm, On
Telecommunicatians, Consumer Pratection, and
Finance 235-390, 97th Cong., 15! Sess. {Comm, Prin!
1081) (hereinafter “ Tolocommunications in
Transition™); Print end Eloctronic Media: The Cose
for Eirst Amendment Parity, Notional
Telecommunicotions and lnformation
Administration (“NTIA") Staff Report to the
Chairman, Senate Committee on Commerce,
Science, end Transportation 56-108, 88th Cang., 1s!
Sess. (Comm. Print 1883) (hereinafter “Print ond
Eloctromic Media™).

* Network Inquiry Special S1aff Firia! Report,
New Television Networks: Entry, Jurisdiction,
Ownership and Regulation [Vol. 1) 17, 361, 439
(1980) (heroinafter “New Television Networks').
Thus, even a commentator supportive of continued
nutional television ownership regulation ;
acknowledges that the present limit is “arbitrary.”
stating that “[tjhere is no real basis for the number
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circumstances reveal that the ‘public
interest' is not served by application of
the Regulations,” the Commission would
consider whether the rule should be
modified or held inapplicables* At the
time the rule was adopted, television
and FM were still in their infancy,
development of both services having
been severely retarded by World War 11
restrictions on private use of
construction and electronic materials,*
the subsequent “freeze” on television
applications processing, and 1945
decision by the Commission moving the
FM service to a higher frequency band.»
Thus, given the way in which the
Commission had histerically approched
national ownership issues, it is not
difficult to understand its concerns at
that time regarding ownership
concentration when one notes that early
in 1053 there were only 96 fully licensed
television stations, of which 30 were
controlled by six group owners holding
the then-maximum of five licenses
(!dCh.“

27. However, as Table 1 below shows,
the number of on-air stations has
increased dramatically since 1953

five or seven, and it makes little sense to equate a
sIntion in Butte with one in New York City.” This
commentator argues for “revision and
rationalization™ of the limitation. H. Geller, FCC
‘edio Ownership Rules; The Case for Regulation,
12 ). of Comm, 148, 155 [Autumn 1962) (hereinafter
"H. Geller, FCC Madia Ownership™).

* United States v. Storer Broadcasting Co., supra
rote 37, at 208, citing National Broadcasting Co. v.
Unitod States, supra note 2, ut 207, 225,

* Shortages were such that existing AM
broadensters were ordered to reduce power in order
to conserve their equipment. Federal
Communications Commission, Ninth Aanua! Raport
4647, 53-54 (FY 1940) (1944).

* This action rendered existing FM radios and
transmitters obsolete, slowing the growth of FM for
more than a decade. E, G, Krasnow and L. D,
Longley, Smathering FM with Commission
Kindness, In The Politics of Broadcast Regulation
107-117 [2d ed. 1978).

* Doubleday Broadcasting Co., Inc., Amendment
of §5 73.35 and 73.240 of the Commission’s Rules.
Regarding Multiple Ownership 4 (Petition for Rule
Making) (October 8, 1982), citing Broadcasting,
March 30, 1053, at 27. The number of commercial
FM stations was actually in decline, and most were
being operated by AM owners as part of AM-FM
combinations, Federal Communications
Commission, 16th Annua! Report. supra note 20, at
102,115, Of un estimated 110 million sets in une,
Including combination models, only 25 million
received telovision and only 10 million received FM
Brondcasts. Jd., ot 113. Although the number of
commercial AM stations was substantial, the
national networks played a major role in the service
through program distribution and through thelr
ownership of a significant number of the Class I-A
“clear channol” stations. See, for example, FCC
Report on Chaein Broadcasting, supre note 11, st 16,
243, 67. For a contemporuneous description of the
clear chunnel service, see Federal Communications
C ".'m;lis-ion. Fourtoenth Annual Report 31 (FY 1948)
[1948),

AND 19837

con

1953 | 1083 |
crease
Ty e | RADR 1071 | Y408
o S ) B
[T —— ) g U
Tots stabons.. .../ 3343 [ 10379 | 210

28. We believe that the growth in the
number of over-the-air stations since
1953 constitutes a fundamental change
in the nature of the media marketplace
that of itself calls for a reexamination of
our approach to national ownership
limitations, Such action is consistent
with the Commission's view that its
rules and policies should be drawn with
an eye to the current market
environment in which its licensees and
applicants operate, “so as to facilitate
maximum service to the listening and
viewing public while minimizing the cost
induced by regulation.' * Further
evidence of the need for this review is
the enormous growth which has
occurred in cable television and other
nontraditional programming sources.
Cable television has gone from an
estimated 150 systems serving 30,000
subscribers in 1953 to approximately
5,000 systems with 28-32 million
subsgcribers in mid-1983.% Thus, cable
now passes about 80 percent of all
television households, and 35-39 percent
of television households now subscribe
to cable service.® This is predicted to
increase to the 46-50 percent range by
1985, and to as much as 60 percent by

 Amendment of Section 73.3597 of the
Commission’s Rules, 47 FR 985 (1682}, As the Court
of Appeals for the District of Columbia Clrcult has
stuted. “a regulation perfectly reasonable and
appropriste in the face of a given problem may be
highly capricious if that problem does not exist.”
City of Chicago v. FPC, 458 F. 2d 731, 742 (D.C. Clr.
1471), cect deniod, 405 1.8, 1074 (1972), cited in
Home Bax Office v. FCC. 567 F. 2d 9, 36 (D.C. Cir,
1977) (per curiam), cert. denfed, 435 U.S. 829 (1977),
See also FCC v, Pottsviile Broadcasting Co.. supro
note 2, at 13& Pinellcs Broadcasting Co. v. FCC, 230
F. 2d 204, 206 [D.C. Cir, 1956), cert. denied, 350 U.S,
1007 (1956).

™ Television Foctbook No. 50 (Sesvices Volume
1981}, ut 83-w; Broodcasting/Cablecasting Yearbook
1963 (193], at D-3; CableVision, July 25, 1983, at 84;
Communications Daily, June 20, 1983, at 10;
Multichannel News, June 27, 1963, at 4.

* Arbitron puts July, 1983, penetration at 35
percent nationally. Communications Daily, August
3,1983, at 4, See also, CableVision, supro note 59.
A.C. Nivlsen estimates July, 1853, peneteation st 35.3
percent nationally, Broadcasting, September 5, 1063,
at 90,

1993.% Pay cable networking, which
provides numerous new pro
options through satellite distribution,
now reaches more than half of all basic
cable subscribers.®

20, Other alternatives to conventional
over-the-air broadcasting include
multipoint distribution service (“MDS"),
a microwave delivery service, and
subscription television (“STV") from
over-the-air stations. At the close of
1982, there were 99 MDS systems,
serving approximately 565,000
subscribers. This service can be
expected to expand significantly as a
result of recent Commission action
reallocating certain spectrum for
multichannel MDS service.®* Nineteen
STV stations serve 985,560 subscribers.
An estimated 100,000~150,000
subscribers received service from
satellite master antenna television
(“SMATV") services at the end of 1982.
Industry sources expect the SMATV
market to double from the 500,000 homes
presently passed to one million homes
by 1984.% Additional new service will
be introduced as the Commission
processes the more than 12,000 low
power television station applications
currently on file, and direct broadcast
satellite (“DBS") service is expected o
provide most Americans with additional
viewing options in the near future,*
Another optian for consumers is offered

* Donaldson, Lufkin & Jenrette, Industry
Viewpoint: Coble ’82, (October, 1982), at 13,
estimates 46 percent, New York Times, April 7, 1983,
at D, 20, cites estimate of 50 percent by Robert H.
Alter; Cabletelevision Advertising Burcau. Qther
estimutes generally center in this range,
Multichannel News. June 13, 1983, at 35, cites Paul
Kugan projection of 60 percent by 1063,

¥ CableVision, supra note 59,

“ Data on the number of MDS systems from Paul
Kagan Associates, Inc. The Pay TV Newslettar,
Census lssue (1983}, at 2. Dato as of December 31,
1682, Kugun reports that the operating MDS systems
were murketing to areas comprised of almost 14
million dwelling units. As to multichunne! MDS, see
Amendment of Parts 2, 21, 74 and 94 of the
Commissjon’s Rules and Regulations in regard to
frequency allocation to the Instructional Television
Fixed Service, the Multipoint Distribution Service,
and the Privole Operationel Fixed Microwave
Service, 48 FR 33673 (July 26, 1983). By September 9,
1963, the filing deadline, an estimated 15,000
multichannel MDS applications had been submitted
to the Commission.

** As 10 the number of STV stations and :
subscribers, see Broadcasting, September 5, 1983, at
36, citing Paul Kagun Associates dala. Data on the
number of SMATV subscribers from The Psy TV
Newsletler, supra note 63, a1 1, and Donaldson,
Lufkin & Jenrette, supro noto 61, a1 61. As to
estimato for 1984 SMATV expansion, see
Multichanne! News, May 23, 1983, at 21.

* Direct Broadcast Satellites Services. %0 F.C.C.
2d 676 (1982), récon. denied, FCC 83-241. released
May 19, 1063; Satellite Television Corporation, 91
F.C.C. 2d 953 (1962); CBS, Inc., 92 F.C.C. 2d 64 {1982).
See, also, GTE Sotelifte Corporation, 90 F.C.C. 2d
1009 (1982), recon. denied, FCC 83-271 released June
23, 1983; Broadcasting, August 1, 1983, at 21.
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by video cassettes and video discs.
About 6.4 million home video cassette
recorders (“VCRs") were in use
throughout the country as of July, 1983,
and VCR sales were booming at an
annual rate of almost 5 million units a
year. The video disc player is designed
to be a relatively low cost video
medium. Unlike the VCR, it is a
playback-only device. In 1982, the first
year of mass marketing, about 220,000
video disc players were sold in the
United States.® Further, the Commission
has recently acted to limit the protection
from interference afforded Class I-A
clear channel stations so as to increase
spectrum availability for new AM radio
service, snd has taken action which
increases the number of potential FM
stations by more than 600, Similar action
to increase the number of VHF stations
is under consideratien.*®

30. The increase in the number and
stability of over the-air stations over the
past three decades, and the expected
future increase in the number of such
stations, combined with the existing
development and projected growth of
broadcast-like alternatives, suggest that
the potential for such national
ownership concentration as would tend
to monopoly or threaten diversity is far
less a matter of concern today than
might have been the case in 1953 and
earlier years, even if viewed from the
same perspective.*” Relaxation of the
rule would, inter alia, allow us to
mitigate the arbitrary nature of its
impact and its negative effect on
program development, and relieve a

" Electronic Industries Assoclation, Consumer
Eloctranics Annual Review: 1983 Industry Fucts and
Figures (1983), st 10, 18, TV Digest. August 15, 1983,
at 1012,

% Clear Channel Broodcosting fn the AM
Broadcast Band, 78 F.C.C. 2d 1345 (1980), reconsid.
denied, 48 R.R. 2d 1077 (1680), of'd sub nom. Loyola
University v. FCC, 870 F. 24 1222 |D.C. Cir. 1982};
Modification of FM Broadcast Station Rules to
Increase the Availability of Commercial FM
Broadcast Assignments, 53 RR. 2d 1550 {1983}
Table of Television Channef Allotments, 83 F.C.C.
2d 51 (1980). The multiplication in the number of
AM and FM stations coupled with the recent
reduction in protection offered clear channe!
stations has significantiy reduced the once-
dominant sural service role of the limited number of
clear channel operators,

** As 10 cable television, we have recently beld
that “while the amount of concentration in the cable
television industry is increasing it is still not &
concentrated industry” and that “in general, there {s
no reason to suspect that any trend existy which is
decreasing the vigor of competition between cable
television operators in the franchising process or
that the industry has reached or is likely to reach o
point in the near futire where concentration in it
endangers the diversity of viewpoints received by
the public.” We therefore declined 1o adopt rules
limiting multiple system ownernhip. Amendment of
Port 78, Subpart | of the Commission’s Rules and
Begulations Relative to Diversification of Control of
Caa;nmnity Antenna Television Systems, 52 RR. 24
277 (19€2).

questionable regulatory restraint. Thus,
even in the context of the traditional
approach to national ownership matters,
Commission action regarding our
national ownership rules appears in
order.

31. This is particularly the case in
radio, where both the size of the
audience reached and the number of

stations owned by groups are an
extremely low percentage of the whole,
and only three owners have the
maximum number of 14 outlets.®™ Table
2 shows the status of commercial station
group ownership in radio since the early
days of the medium, for groups with
three or more stations. The current
audience of the top group owners is
found in Table 3.%

TABLE 2. —COMMERCIAL RADIO STATION GROUP OWNERSHIP 18291680 !

Totad Total Number of | Momberof | EVENC, s

Year number of | number of group b i wmoons | GAON

AW's s OWnErs slations owned/ ownersin

roun

1920 o AR 12 20 1.7 33
1930 N . 39 1060 24 143
1651 2205 558 &3 253 40 59
1553 2465 537 88 423 48 140
1070 e b o 4904 2,145 250 1432 57 22
1978 4408 3010 R4 1,906 59 254
1680, 4572 3267 360 2124 59 2
\ Sowos: MO, With, The FCC Ownerahis Rules arxd National Concentration i the Cormmercal Radi Industr,
(prepared for the Natonal Assocation of Broadcastors) Tadle 1 (1987). Except for 1929 and 1635 dati, Only Qroups which
ownod theeo or y e included i the group ownership statistics, due 10 the kmiahons of svalsbio oata

more
1926 and 1959 figures shoukd be viewed

TABLE 3 !, —Top 20 COMMERCIAL RADIO STA-
TION GROUP OWNERS AS RANKED 8Y TOTAL

WEEKLY LISTENERS—1083
Num-
Fuana Ownership unit bl-u-d :::",
tions Islenen
ownad
1 cas. 14 | 14757200
2. ABC 13| 13861200
I Westnghouse. 1" 9,532,500
i mc._.____J 2| 9208400
- DECIG § o ISV I | " 5,482,200
8 MR R — " 6,013,300
V| Motromedis.. e 13 7772200
B Bonneville . " 5,747,300
] G ; 13 5.653,100
10 - S— 12| 4837100
1" indewty 9 4,440,500
12 e Doutiindiay ] 4328,100
13 ! Groater Modia 10| 3978800
14 Tobune Co. 5 3,954,500
15 i Tanm " 2,812,700
LD 7 = S — 7| 3520500
(GRS 1 ¢ e RS b WS 13 3,410,200
18 POV 12| 3252200
e R e 9 3,136,000
o fr o e Tl 8 3,137,000
Totsl - = 213
! Sowrom: J W Duncan, Je, Amevican Radko: Spring 1983
A-58, A-40 (1923). Based on Airon data. Deta ncludes
ndviduals 325 who Bstoned 10 the station for

% On observer has remarked that the seven AM/
seven FM limit has become “difficult to defend in
light of the 5,000 stations and increasing numbers,”
and that given this “radio of abundance.” revision is
appropriate and is “unlikely to do much harm to the
diversification principle.” H. Geller, FCC Media
Ownérship, supra note 52, at 155,

* Although it appears important n the context of
thia proceeding to describe the nature of group
ownership of brosdcast stations, the limits on the
significance of this information should be noted.
Concern with such data tends to overomphasize the
impact of group ownership, to the detriment of the

RPPrOXMBtons, dua 10 IMABNONS of SOWCe matenal

32. In addition to the growth in the
number of radio stations, in recent years
gignificant expansion in the number and
diversity of national end regional radio
networks has broadened the availability
of programming for local stations. The
number of national networks has grown
from the historic four—ABC, CBS, NBC
and Mutual—to an estimated 19 at the
close of 1881.7 There are 98 regional
networks which also meet diverse
needs.”™ However, no networks (or other
sources) dominate radio station
ownership or the supply of its audio
content.™

33. While group ownership plays a
more significant role in television than
radio, with 72 percent of all commercial

significance which should be placed on the number
of competing stations/voices found in local markets
See |. D, Levy and F. O. Setxer, Measurement of
Concentration in Home Video Markets, [FCC Office
of Plans and Policy) (December 23, 1083). ot 74.
Based on the competitive nature of the radio
marketplace, the Commission has eliminated most
content-related radio regulation, an action recently
affirmed in most respects by the Court of Appeals
for the District of Columbis Cireuit, Offics of
Camprunication of the United Church of Cheist v
FCC, 707 F.24 1413 [D.C. Cly. 1083), See. also, FCC v.
WNCN Listeners Guild, 450 U.S. 582 [1841).

¥ National Association of Broadcaslers
Committee on Science and Tachnology, Now
Technologies Affocting Rodio and Television
Broodcasting 37 (1981). This developmant has
apparently been facilitated by our 1977 elimination
of the “chain broadcasting™ prohibition un dual

networking in radio discussed ut paragraph §, supra.
1t should be noted that stations can affiliate with
more than ane network.

* Telocommanjcotions in Transition, supra pote
51, al 276, 278-279, 340-342.
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television stations group-owned in 1982,
there is substantial national ownership
diversity. The 571 group-owned
commercial television stations operating

the state of television group ownership
from 1056 to 1982, while Table 5 shows
the distribution of group owners by
number of stations. Table 6 ranks the 20

at the beginning of 1982 were controlled  largest groups by “net weekly
by 169 different entities. Table 4 depicts  gjrculation.”
TABLE 4 . —COMMERCIAL TELEVISION STATION GROUP OWNERSHIP 1056-82
1066 1566 w2 1082
Per. Per- Par- Por.
Total Total Tort Totat
Geoup | (o | cent | Group sta. | S | Geowp | 00T | cent | Group ste- | Cent
owned of | owned of | owned of | owned of
tone Yotal bona otal Bons wotal wons ot
VI i 175 369 “ 336 480 70 a2 07 mn 418 518 "
UHF S—— 0 7 35 &0 12 “ as 18 L h 153 a2 56
TR et 205 456 45 3% 502 L4 “7 588 L] 24 ™ 72
* Source: Checnglon, L. V. Hisch, and A Branowen, Telovison Station Owneeship 121 '”'WY
Yoardook 1972 (1971 Youbook 1962, supra note 14; Television m‘v«;xaz S0 and §
{Stations 1 1081 and 1982). Totals nl“ltﬂ?wnwm_mq“hum
of sovecsl data compdation. data rersds 10 e £y of the
InCroase in group 10 the detrimant of the atlontion which should be given the InCrease in tho 10! number of voices
and he number of voices found in local markets.

TABLE 5.—NUMBER OF COMMERCIAL TELEVI-
SION STATION OWNERSHIP GROUPS 1972,
1982, AND 1983 !

§
|
!
:

crn2ER z

NoOesLN

Eloan8ee 23
glecaute 33

il
i

Rank Net weshly | Num-
Growp owner circulation h::l
1960 | 1982 | 1oma | Qovse | st
CoS. iy “ R 2 1| 15,722,300 5
ABCL =i Ty 1 2 | 15,896 800 5
Metromeda..........| 2 4 3| 15425000 7
NBG wisimind o 3 4 | 14814500 5
LT T e — s L] 6 | 10,124,400 3
— 7 7 ¢ | 6,889,000 6
RKO Geneval......] 8 5 7 3
L, e L | L] ] 8| 7313000 7
Frokd
Communica-
o.‘;:u Juav— R | ° 9| 725750 s
10 11| 10| 6120000 7
COtr ] 12| 13] 1] goaze00| &
Capaai G—._._‘ 1)) 10 12 | 59739000 6
o] 18] 12| 13| 5947800 7
Hoarst..o .| | 20| 14| 453500 ]
Scripps-Howard | 15 " 16 | 4,249,900 L ]
Post-Newsweek..| 18| 15| 16| 4011300 “
Times-Meror...| 16| 17 17| ssaseco 7
Gaonotl.....d 17| 8| 18] 3902000 7
Connthian 19| W{ W[ 3756500 ]
Goidon West_......| 21 16 20 | 3,457,000 2

34. The estimated total number of
television households in the United
States at the beginning of 1983 was 83.3
million.”™ Based on the available
circulation data, no group owner
reached as much as 20 percent of these
television households. Only four
owners—CBS, ABC, Metromedia, and
NBC—had stations with a net weekly
circulation of more than 15 percent of all
television households.™ Two groups
reached between 10 and 15 percent of
television households, nine between 5
and 10 percent, 21 between 2.5 and 5
percent, and 43 between one and two
and one-half percent. An additional 95
groups reached less than one percent.
Seventy-two of these smaller groups had
a net weekly circulation of fewer than
500,000 households, while 35 reached
fewer than 250,000 households weekly.™

35. Table 7™ lists the owners of six
and seven station television groups:

" H. H. Howard, Group and Cross-Media
Ownership of Television Stations in 1983, supra
note 77, at 7, citing A. C. Nielsen Co. data.

" However, the three netwarks actually reach
maore than 95 percent of all households through their
affiliates and owned-and-opersted ("0&0")
stations. H. H. Howard, Television Station Group
Ownership, supra note 78,

" H. H. Howurd, Group and Cross-Modia
Ownership of Television Stations in 1883, supra
nole 77, at 7-8.

“id. at13-22.

TABLE 7.—LARGEST COMMERCIAL TELEVISION
GrouP OWNERS BY NUMBER OF STA-
TIONS—1983

Seven stations Sex stations
Bahakel Capital Citen
Gannett Cornvan
Gayloed Cosmos
Matromedia Cox
Park Broadcasiing Forward
Spanish internstional Hamiacope
Storer Lee Entorprises
Tant Uiberty
Timas Miror Maredth

Mutmecia
Scripps-Howaed
Standard Communications
Trinty

Wostnghouse

Wometco

36. As Tables 6 and 7 indicate, those
firms with the largest net week!
circulation are not necessarily tgose
with the greatest number of stations.
Only 11 of the top 20 owners in terms of
net weekly circuglﬁon have six or seven
stations. Park Broadcasting holds seven
stations, but ranks 35th in net weekly
circulation, with 2,085,600 households. ™
This is less than one-quarter the net
weekly circulation of the three stations
owned by fifth-ranked Tribune Co.
Spanish International, controlling seven
stations, ranks 83rd in net weekly
circulation, with 752,600 households.
This is less than eight percent of
Tribune's three station net weekly
circulation. The effect of population
disparities can also be depicted by
noting that one station in the New York
City market can potentially reach more
people than one station in each of the
seven markets between 14 and 20, To
equal the potential reach of a New York
City station, one would need to own one
station in each of the bottom 86 markets.
While an owner of stations in each of
the top seven markets can reach 27.5
percent of the U.S. population, stations
in each of the bottom seven markets
collectively reach less than one-half of
one percent of the population. This data
makes clear the arbitrary nature of the
“seven station"” rule.

1L Discussion and Proposals

37. As we have earlier discussed, the
Commission has not over the years been
unaware of the inequities inherent in
utilization of an absolute numerical
limitation on national station ownership.
It took note of these criticisms at the

7 In mid-1977, Park Broadcasting became the first
group owner to hold the permissible limit of seven
stations in each service. Who Owas, supro note 5.
citing Brosdcasting, June 27, 1977, at 24,

™ Arbitron ranks markets according to
population. The New York market encompasses 8.33
percent of the nation's population. Market number
14 has 1.3 percent of the total population. Markets
14 through 20 hold 8.32 percent of the total
population.
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time the rule was adopted, conducted
internal studies of the matter several
years later, and studied the issue again
when it considered the
recommendations of the “Barrow
Report”,” Rather, it appears that the
“seven station rule" was adopted and
survived subsequent review because it
seemed to the Commission to be the
best option available at the time, given
the nature of the Commission's analysis
and policy objectives and the level of
industry development. The growth in the
broadcasting industry over the past
three decades, as well as the
development of other media program
sources, suggest that a substantial
revision of our national ownership rules
is in order. In light of these changes the
continued application of a regulation as
arbitrary in nature as the “seven
station” rule is increasingly suspect. The
growth of the industry may have simply
rendered the rule obsolete, Further
support for the modification of the
present restrictions comes from the
possibility of programming expansion
which may result. Our new analytic
perspective on the issue also suggests
that change may be appropriate.

38, One concern which has been
generated by the inequities inherent in
the rule's application is that in the
course of furthering ownership diversity,
the “seven station rule” may actually
limit the “diversification of program and
service viewpoints" that it was intended
to advance, This is because the rule may
in some instances preclude the
possibility of realizing the benefits
inherent in program production or
acquisition for large audiences.*
Ownership of a sufficient number of
stations to generate & base for quality
program production might well facilitate
development of a new.over-the-air
television network in the future. It is
likely in any case to lead to expanded
production of programming, including
non-entertainmen! programming, for
national, regional, and group
presentation to the viewing and listening
publics, The access to a larger potential
audience which a group owner enjoys
reduces the level of difficulty involved
in getting initial distribution of an
unproven first-run show or series, cuts
marketing expenses, and assists in
generating revenues that could be used
to finance even more attractive, higher
quality programming. Cooperative
production or distribution by larger
groups is another possible vehicle by

™ See parns. 10, 16 and 21, supra,

%This was in fuct the problem Senator Bricker
was attempting 1o sddresss through his 1056
proposal substituting a 25 percent population
coverage limit for the seven station restriction on
television ownership, See paragraph 18, supro.

which enhanced programming options
can be provided.*

39. By maintaining regulations which
tend to interfere with development of
additional programming, the
Commission may inadvertently be
strengthening the significant role of the
three major networks in national
program distribution. The Commission
has recognized the historic role of
owned-and-opreated stations in
development of the network system.® It
appears somewhat anomalous to
prevent potential competitors from
realizing the similar advantages which
might be obtained through
establishment of larger groups, so long
as diversity is not harmed. And, indeed.
from the perspective of programming
availability, diversity may in fact be
enhanced by the growth of these groups.
In this regard, we note that an integrated
firm can realize efficiencies that are not
obtainable when programmers merely
contract with stations for
distribution.® ™

40. As we have observed at para. 11,
supra, the stated purpose of the “seven
station rule” is “to promote
diversification of ownership in order to
maximize diversification of program and
service viewpoints as well as to prevent
any undue economic concentration

" Although the prospect of a new fulltime over
the-air television network has brightened in recent
years, the creation of such a network does not
appedr imminent. R.E. Park, New Television
Natworks: An Updote, in New Televigion Networks:
Entry. Jurisdiction, Ownership end Regulati

contrary to the public interest."*
Diversification of ownership, then, has
been viewed, as the vehicle by which to
assure diversity in sources of
information and foster economic
competition. Of these objectives, the
Commission has in its various
ownership policies placed *'principal
reliance on ensuring diversity in sources
of information because of the part such
diversity serves in reaching First
Amendment goals."* Even
diversification must give way, however,
if when all factors are considered, the
“public interest harms outweigh the
potential gains that would follow™ if the
diversification-maximizing action were
taken. A key factor to be considered in
this regard is whether the action
maximizing diversification would hinder
“the best practicable service to the
American public.”"* Thus, proper review
of national ownership policy involves
separate consideration of the treatment
of First Amendment and economic
policy issues, as well as an examination
and balancing of competing public
interest concerns.

41, The element of the Commission's
diversification policy regarding
economic concentration derives from
antitrust policy. The Commission has
historically considered such matlers
under the public interest standard
without regard to whether an actual
antitrust violation is involved.*
Antitrust law as such is, however, under
the jurisdiction of the Department of

supra note 52, at 177180, Howaver, changes in the
rules may facilitate the development of part-time
“networks” such as “Operation Prime Time" and
“Independent Network News." Both Metromedia
and a consortinm of group owners including Tribune
Broadcasting, Taft Broadcasting Gaylord
Broadcasting and Chris Craft Industries are
presently attempting to established prime time
movie “networks” of this sort. Broadcasting, May
16, 1983, at 83; Wali Street Journal, July 27, 1983, at
8. A sufficient economic base and substantial
potential audience covernge appear to be key
factors governing such endeavors. See, for example,
Variety, March 18, 1083, at 43; LA, Pows, |r., supra
nole 5, ul 89-92.

* See paragraph 15, supra,

» Sew paragraph 38, supro. While diversification
of ownership may further statutory and
constitutional policies, under the public interest
standard the Commission Is delegated the anthority
10 weigh competing policies, and it {s not required
that such diversification "be givan controlling
weight in all circumstances.” FCC v. National
Citizens Comumiltee for Broadcosting, 436 U.S, 775,
810 (1978). As o programming, se2 para. 58, infro.

“Sew also, for example, A, Parkman, An
Economic Anclysis of the FGC's Multiple
Ownership Rules, 31 Admin. L. Rev. 205, 218-221
{1979); R.G: Noll, Television and Campetition, in
Federal Trade Commission Burean of Competition,
Proceedings of the Symposium on Media
Concentration 243, 249-251 (Vol. 1, 1970); C.G.
Trask, The Poloce of Humbug—A Study.of FCC
Policies Relating to Group Ownership of Televigion
Stations, 22 Fed. Comm. B.). 185, 207-200 (1968).

= Amendment of §¥ 3.35, 3.240 and 3.6%6 of the
Rules and Regulotions Relating to the Multiple
Ownerwihip of AM. FM and Television Broodcost
Stations, supra note 20, at 202-243.

* Amendment of § 73.636{a) of the Commission s
Rules (Multiple Ownership of Television Stations).
supra note 49, at 585-588. See. also, Multiple
Ownership, 50 ¥.C.C. 2d 1046, 1079 (1975} (Sacond
Heport and Order in Docket 16110), “{The "public
interest’ atandard necessarily inviles reference to
First Amondment principles.” Columbia
Broadcesting System, Inc. v. Democratic National
Commyttes, 412 U.S. 94, 122 (1873}, and , in
particular, to the Firat Amendment goal of achieving
“the widest possible dissemination of information
from diverse and antagonistic sources,” Associated
Pross v. United Stotes, 328 U.S, a1 20." Cited in FCC
v. Natianal Citizens Committee for Broodcasting.
supra note B89, at 785,

" FCC v. Notional Citizens Committee for
Broadoasting. supra note 89, at B04-805,

= Seu, for example, Notionol Broadcasting Co. v.
United Stotes, supro note 2. at 223, Mansfield
Journal Co. v. FCC, 180 F.2d 28, 33-34 (D.C. Cir.
1850). The Supreme Court has observed, In dictum,
that jo a given licensing case antitrust
considerations might keep the public intereat
standard from being met, “as when the publisher of
the sole newspaper in an arca applies for s license
which, if granted, would give him » monopoly of
that area’s major media of mass communications.”
United States v. Radio Corparation of Americe,
supro note 2, at 351-352, cited In FGC v. National
Cilizens Committee for Broodcasting. supra note B8,
nt 700,
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Justice (“DOJ") and the Federal Trade
Commission (“FTC") and involves
significantly different considerations
than might be at issue from a First
Amendment standpoint. For example, in
a situation involving advertiser-support
media, the antitrust concern may in part
be related to preserving competition in
advertising, while the diversity issue
involves the sources of information
available to the consumer.™
Accommodating the economic aspect of
the Commission's diversity policy to
actual marketplace conditions may
require complex case-by-case analyses
regarding the nature of the relevant
market, which would significantly strain
the Commission’s resources and
expertise. Further, such activity is
duplicative of that regularly performed
by DOJ and FTC, the expert agencies in
this area. Thus, at least as to national
ownership policy it may be appropriate
to defer to DOJ and FT'C on antitrust
concerns. Such action could range from
establishment of a formal liaison
relationship on these matters, perhaps
conditioning any action in proceedings
involving antitrust issues to FTC or DOJ
review, to a policy simply limiting the
Commission’s antitrust considerations in
this area to those required by Section
313 of the Commissions Act. We note
that private parties threatened by
antitrust violations may sue for
injunctive relief under Section 16 of the
Clayton Act, and those whose business
or property is injured as a result of an
antitrus! violation may sue for treble
damages under Section 4 of the Clayton
Act, Court costs and attorney's fees are
recoverable, as is simple interest on the
amount of actual damages in Section 4
actions. Thus, those individuals and
institutions most directly affected have
a private right of action available.® We
solicit comment on this proposal.**

* See, in @ alightly different context, Multiple
Ownership, supra note 92, at 1079, DOJ is
responsible for enforcoment of the Shermun Act,
and shares responsibility with FTC for enforcement
of the Clayton Acl. Under the applicable cose law,
FTC can take action against practices which violate
the Sherman Act under Section 5 of the Federal
Trade Commission Act, for which it hus sole
enforcement authority. Von Kalinowski, Ant/trost
Laws and Trade Regulotion (Desk Ed. 1882}, at
§1.06

* Von Kalinowskl, Antitrust Lows and Trode
Regulation, supro note 85. During the twelve months
ended June 30, 1962, & total of 1,148 antitrust cases
were filed in the U.S. district courts. This included
20 U.S. civil cases, 82 U.S, criminal cases, and 1,097
private actions. Annual Report of the Director of the
Administrative Office of the United Stotes Courts
1562 (1983), at 102-103.

* In this regard, we specificully request comment
us to whether anything more than the consideration

of these issues in the ing context may be
required by the in such ceses as Northern
Notural Gas Co. v. Power Commission, 399

F.2d 953, 958-061 (D.C. Cir. 1968} end United Siates

42. As an alternative to this action, the
Commission may choose to pursue
development of a methodology to assess
economic concentration in the market(s)
found relevant to national broadcast
ownership. The Commission has
initiated a proceeding which, inter alia,
seeks a method of a
concentration that could facilitate
uniform treatment of ownership issues
in all FCC-regulated media services.”
This effort may result in development of
an index, or indices, which would likely
be utilized in general policy
deliberations and which would be
utilized, for regulatory purposes, in
determining whether particular
transaction(s) might lead to
unacceptable levels of concentration.
We hereby incorporate by reference
herein the comments submitted in that
proceeding, CT Docket No. 82-434, to
the degree that they treat the
concentration issue. Parties who have
submitted comments on indexing in CT
Dacket No. 82-434 may wish to respond
to this Notice with particular attention
to concerns regarding national
broadcast ownership.*

43. Consideration of economic
concentration requires defining both a
product market and a geographic
market. The basic test for inclusion
within a product market is the
interchangability or substitutability of
Eroducta from the viewpoint of potential

uyers. A geographic market “usually is
the area in which a firm sells in active
and reasonably equal competition with
other firms,” * and may be national,
regional or local in character. In this
regard, as to economic concentration the
traditional Commission approach to
national ownership requires that the
relevant market be a national broadcast
market for viewers and listeners (who
are the products in an advertiser-
supported system).

44. Accepting the conception of the
national markel, it appears that the
market is relatively unconcentrated.
One frequently-used measure of
concentration is the Herfindahl-

v. FCC, 652 F.2d 72, 81-82 (D.C. Cir. 1980), viewed in
the light of the Supreme Court's decinion in FCC'v.
WNCN Listeners Guild, supro note 70. See, also,
notes 2 and 94, supro.

* Amendment of Port 78, Subpart |, § 76.501 of the
Commission’s Rules and Regulotions Relative to
Elimination of the Prohibition on Common
Ownership of Cable Television Systems end
Notionul Television Networks, 47 FR 38212
(September 7, 1982) (hercinufter “Amendment of
Part 78").

* In taking this action, we in no way express any
view &9 to the outcome of proceeding.

Communicotions Technologies, 25 N.Y L.SL. Rev.
861, 882 (1680) (horeinafter “Jurisdictional and
Antitrust Considerotions ).

Hirschman Index (“HHI") presently
utilized by the Justice Department,*
while a related measure is the market
share of the top firms in the defined
market. Based on revenues, the
Commission has calculated the market
shares of the top three, six and 12 group
owners of television and radio station,
as well as the HHI:

TAsLE 8°
Concen-
ration of
Growp owners broadcast HHI
rovenues
(percert)
Television:
Top 3 142
Top & 2390 229
Top 12 349
Radio:
Top 3 6e
Top & 109 7
Top 12.. 163
! Financial data for sach OWnOr was COmpled usk
each stabon's 1960 Fi Fomm'lowmlmz
T Oata— 1960, 10, 1981
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45. The low concentration ratios
shown in Table 8 compare to such four-
firm sales ratios as 90 in cereal
breakfast foods, 85 in refrigerators and
47 in farm machinery and in motors.
Nonetheless, the data in Table 8 may
overestimate the degree of
concentration due to the absence of
other relevant media in the calculation.
It may be, for example, that the relevant

" U.S. Department of Justice Merger Guidelines,
issued June 14, 1682, at 17. See FM. Scherer,
Industrie]l Market Structure and Econamtic
Porformance 56-64 (24 ed. 1880), for a discussion of
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video market is a national market for
consumer-oriented video output, in
which television stations, cable systems,
MDS, STV, LPTV, SMATV and DBS all
compete. This market may also include
video cassettes and video discs. The
market may be seen as one for
electronic media output, and include
radio. In some cases, the market may be
conceptualized as a national market for
information output, and include the print
media and computer data base
suppliers. Carried a step further, the
market may be viewed as one for
information/entertainment, and include
movies, records and tapes, if not theater,
live music and similar events.*

46. As we have indicated, there is
substantial debate as to the nature of
the relevant market, focusing in
significant part on the degree to which
various products may correctly be
considered substitutes available at
competitive prices. Further, the
Commission acknowledges that the
market may be changing so quickly that.
any analysis will be valid only at a
particular, and brief, point in time.
Additionally, it has been suggested that
such an analysis fails to take a
sufficlently broad view of the nature of
competitive markets relevant to
antitrust considerations for it to be of

™ As to concentration ratios, see Scherer,
Industrial Market Structure and Economic
Performance, Supra note 99, at 82, citing 18972 US.
Census data. In CT Docket No. 82-434, the use of
net weekly circulation for free services and
subacribers for pay services as measures of
concentration, use of the HHI as a test of the level
of concentration, and a possible downward
adjustment of acceptable concentration to take
viewpoint diversity concerns into account have
been suggested. The House Telecommunications
Subcommittee staff discesses a “video market” in
which all video services potentially “compete as
relatively substitutable options available to the
consumer,” However, the Subcommittee staff
belioves there {s presently low cross-elasticity
between submarkets, and that the “video market is
as yet an emerging market." Telecommunications in
Transition, supra note 51, at 273-274, 279-280, 360~
361, 374-376. As to radio, the Subcommittee staff
identifies an “sudio market” comprised of radio
programming, records and tapes. /d, at 273, The
Subcommittee staff notes that some obshrvers
:ﬁn& the market parameters include all mass

in as components of a large information market.

Professor Michael Botein of New York Law School
argues that “[a]t the very least, the product market
presumably would include all methods for
delivering real-time video programming to a
viewer." Jurisdictional and Antitrust
Cansiderations, supro note 98, at 881, “Real-time™
programming means “programs which are
transmitted without any modification In the rate of
data transfer,” and might include broadcast
television, cable, STV, MDS, DBS, SMATV, and low
power. The FCC Office of Plans and Policy (“OPP”)
ond Professor Botein suggest that it may be
sppropriate to distinguish between pay and
advertiser-supported programming. /d., st 851-882;
FCC Policy on Cable Ownership, supra note 99, at
65-80. See also, the record in CT Docket No. 82-434,
incorporated herein by reference.

utility.*” The Commission recognizes
that given the complexity of the analytic
task, it may well be that for the purpose
of our specific consideration of the
“seven station rule" it will be necessary
to resolve this proceeding based on the
limited question of whether the degree
of competition in the television and/or
radio industries is sufficient, and the
potential anticompetitive impact
sufficiently remote, to support
elimination or modification of the rule.*
47. We note, in this regard, that the
staff of the Commission's Office of Plans
and Policy (“OPP") takes a somewhat
different approach to the nature of the
market, arguing that the economic
market, whether for viewers in an
advertiser-supported system, or for
distribution of programming by outlets
in a subscriber-supported system, is
essentially local in nature. OPP's
analysis is that the concerns of
participants in a given local market are
the competition and diversity of voices
in that market, and not the transactions
and programming in which group
owners in that market are involved in
other locales. The OPP staff thus
concludes that “[i}f every local market
were sufficiently competitive, then no
national or regional ownership rules
would be necessary or desirable.” * The
OPP staff has, however, also estimated
the concentration in an assumed
national market, finding as a general
matter, for example, that a national
video market comprised of conventional
broadcast television, cable, STV and
MDS is, from a video distribution
standpoint, “extraordinarily
unconcentrated,"” with a four-firm
concentration ratio of 8.7 percent and an
HHI of 35.5.'® Using net weekly
circulation and basic subscribers as
measures, OPP found that if affiliates
are attributed to their networks, the
four-firm concentration ratio is 61
percent and the HHI is 1112, within the
range in which DOJ might scrutinize a

* See, for example, DOJ Reply Comments in CT
Docket No. 82-434, at 10-11. We draw no
conclusions on DOJ's views at this time.

* A key concern, which parties are requested to
address with particularity, is the ulility of various
measures of concentration as regulatory devices in
the processing of the thousands of applications for
construction of new stations, tranafers and
assignments presently disposed of each year in the
brordcast services.

¥ 1.D. Levy and F.O, Setzer, Measurement of
Concentration in Home Video Markets, supra note
70, at 7-8. The Commission is inserting the OPP staff
report in the record of this proceeding, and requests
comment on the report insofuras it is relevant to
consideration of the “seven station rule.”

Y8 Id .t 60-09. The HHI initially computed (20.9)
has been corrected. The market analysis is based on
“household access units”, a measure of availability

of # video distribution system 1o a given household.

proposed merger.'® However, OPP
made clear thatit does not believe such
attribution is appropriate. '

48. A question which arises is the
degree to which proper consideration of
a national video output market requires
that attention be given to the role of
national program distributors, such as
the three commercial networks and the
cable networks and program
syndicators, through their affiliated
stations and systems. We solicit
comment on the significance of these
relationships, if any, to our review of the
seven station rule. Another matter to be
considered is the impact, if any, of
relaxation of the seven station rule upon
small businesses, and upon station
ownership by minorities and women. It
appears that such changes would
facilitate the ability of new entrants to
obtain funding from investors who
desire equity interests in the stations
{which are generally treated as though
they were controlling interests under the
rule). Additionally, modification of the
rule would allow small business owners,
including minorities and women, to put
together larger groups which would be
able to more easily produce desired
special interest programming. It is
difficult to ascertain the impact, if any,
which such a freeing of the market might
have on station prices, if, for example,
larger existing multiple owners are more
active in purchasing stations in certain
market segments (for example, the “top
twenty" or “top fifty"). While it appears
that, when all factors are considered,
the relaxation of the rule will prove
beneficial to minorities, women, and
small broadcasters, we request comment
on this issue.

49, The Commission solicits comment
on the issues raised above, and on such
other and related matters as parties
believe may be relevant to our
consideration of the elimination or
modification of the “seven station rule.”
We note that the perspective from which
the Commission approaches this matter
is our concern for the enhancement of
consumer welfare in the public interest,
and it is in that context that these issues
should be addressed. In commenting on
these issues, parties are requested to
address not only the matter of market
definitions, but also the measures of
market share and concentration levels

W L, at 90-92. The HHI initially computed (1142)
has been corrected.

" OPF noted that a substantial proportion of
affillate programming is not network-provided, and
affilintes may refuse to clear network programming
if they desire. Additionally, affiliates are
increasingly turning 1o programming from other
sources. Finally, under Commission regulations, the
licensee retains ultimate programming
responsibility. /d. at 76-78.
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which may be relevant to our
deliberations.

50. The Commission seeks comment
on the appropriate use of such measures
of market share as revenues, net weekly
circulation, subscribers, ratings, and
availability ("reach” or “homes
passed”), and on the use of indices of
concentration including but not limited
to the HHI and the four-firm
concentration ratio. We urge that these
comments be targeted to the matter
before us, the modification of the “seven
station rule,” as to both television and
radio.

51. As we have noted at para. 40,
supra, the Commission’s principal
concern in implementation of its policy
of diversification of ownership has not
been the enhancement of economic
competition bul, rather, the
advancement of diversity in sources of
information in order to further First
Amendment values. Unfortunately, the
difficulty of analyzing economic
concentration fades in comparison to
the problems involved in dealing with
diversity of information. As the OPP
cable study comments, the “antitrust
laws are not meant to premote the
exercise of First Amendment rights."” !'®
Thus, Dr. Benjamin M. Compaine of
Harvard University's Program on
Information Resources Policy has stated,
"once we abandon the antitrust
standard for concentration, there is no
acceptable guideline for what
constitutes too few voices."'*
Consequently, as Dr. Michael Wirth of
Denver University remarks, "[t|he

" £CC Policy on Coble Ownership, supra note
99, at 81. Sce alvo D, L. Baker, Uses and Abuses of
Antitrust Principles in Dealing with Media
Concentration Questions. in Federal Trade
Commission Bureau of Competition. Proceedings of
the Symposium on Medja Concentration. supra nole
20, at 649 [Vol. 11).

"™ B. M. Compaine, Conclusion: How Few ls Too
Fowlin Who Owns, supra note 5, ot 487. A number
of the commenters in CT Docket No. 82434 express
similar views, For example, CBS, Inc. states,
"Measurements which seek to go beyond economic
factors and sttempt 10 measure the appropriate
degree of political or ideological concentration seem
almost impossible to create.” Comments of CBS
ne., at 32 Time Inc. statés that it “is not aware of
any developed learning thet explains how to utilize
& measurement derived from an index intended 1o
assess the market power of industrial organizations
as o meany of unalyzing diversity.” Time suggosts
that questions of diversity “have a complexity and
inevitable subjectiveness not amenable to analysis
by numetical means.” Commenis of Time Inc.. a1 30,
Baseman and Owen stole that “[t/here is obviously
no single desirable "magic™ number of independent
editorinl voices,” K, C. Baseman and B. M. Owen. A
Framework For Economic Analysis of Electronic
Media Cancentrotion issues, prepared for
submission by the National Cable Telovision
Association in Dockel No. 82434, December, 1982
ut 48, We draw no conclusions herein as to the
uction o be taken in CT Docket No. 82-434, citing
these statemonts only to indicate some of the
viewpaints held on this issue,

selection of any numeric national
ownership standard is necessarily
arbitrary."

52. In examining this issue, it is
important first to clarify the nature of
the goal sought to be achieved. A major
purpose of the First Amendment is the
furthering of political discourse so that
debate on public issues may be
“uninhibited, robust, and wide-open." %
National ownership rules, as the
Commission has previously observed,
cannot directly further the diversity of
voices in a given community, because
they do not govern such matters. '’
Thus, the leading concern of the
Commission's national ownership rules
has been with the furtherance of the
First Amendment values in national
political discourse, '* and with the role
of group owners as “gatekeepers”
governing the flow of that discourse.®

53. If the market is thus, for diversity
purposes, that for national issue-
oriented information output, it would
appear to include, at the least, all
sources of real-lime programming,
including radio, which provide such
information, as well as daily
newspapers covering nalional issues,'*®
In some circumstances, the 10,000
magazines published in this country

™ The FCC's Multiple Ownership Rules and
National Concentration in the Commerciol Rodio
Industry, supre note 71, st 33, Diversity, the Court of
Appeals for the D.C. Circuit has stated, is “an
elusive concept eatitling [the Commission] to rely
on its own judgement.” National Association for the
Advancement of Colored People v, FCC, supra note
49, at 1001,

" Buckley v. Valeo, 424 U.S, 1, 14 {1978), citing
New York Times Co. v. Sullivan, 376 U S, 254, 270
(1064). See. also, Naotional Associotion of Theotre
Owners v. FOC, 420 F, 2d 194, 207 (D.C, Cir. 1069),
cart. denied, 397 US. 922 (1970).

" Amendment of § 73.636{a) of the Commission'’s
Rules (Multiple Ownership of Television Stations),
supra note 49, 75 F.C.C. 2d at 501.

™ [d., at 598,

1. D. Levy and F. O, Setzer, Measurement of
Concentration in Home Video Markets, supra note
70, at 5-6. We observe that analyzing today's
diversified group ownership In this manner takes us
somewhat beyond the concerns of many of the
authors of our communications laws, whose foars
were that a few Individuals or “a single selfish
group” might place “American thought und
Americun politics™ at their mercy through monopoly

should also be included, ' as should
available information data base
systems. It would appear that, when
considering diversity of viewpoint, the
appropriate concern is with information
availability, not with market share.

54. There are, however, a number of
alternative perspectives from which to
approach this matter. As we have
indicated in para. 52, consideration of
the First Amendment values inherent in
national political discourse carriers a
concern as to the number of
“gatekeepers"” involved. Thus, it may be
appropriate to analyze the
“gatekeeping” function of group owners
in conventional broadcasting and other
sources of real-time programming, as
well as newspapers and magazines.!'?
Considerations regarding the role of
group owners as "'gatekeepers” are
complicated by the fact that while the
owner can, in a sense, be seen as a
“national” firm, the information with
which we are concerned, even though it
deals with national issues, is being
delivered locally. Each station and
newspaper, for example, has its own
staff. Locally-originated newscasts and
print stories deal with national issues,
and local news editors have the
authority to select and edit information
being distributed by national sources.
There is no reason to presume in every
case that these local editors undertake
such tasks in lockstep precision under
the control of their group owners. In
fact, a recent study by the Ethics
Committee of the American Society of
Newspapers Editors ("ASNE") indicates
that group editors enjoy substantial
editorial independence.'*® Therefore,
absent evidence to the contrary, it may
well be that these outlets of national
information should be seen as quasi-
independent, if not truly independent,
information sources. Comment on this
approach is solicited. The Commission
specifically requests comment as to any
evidence that either local or national
news which is locally originated by
group-owned stations represents the
group’s monolithic viewpaoint.”

control of broadcast facilities, See, for pl

Print and Electronic Madio, supra note 51, citing the
remarks of Rep. Johnson of Texas, 67 Cong. Rec.
5557, 5558 (1928).

"*National television news programs are
reported to have had & significant impact on
afternoon newspapers in some markets. The various
media are said to compete for the time the consumer
has to receive the information he or she dosires.
That is. they are substitutes in the provision of such
Informstion. W. H. Read. The First Amendment

] D. Levy and F. O, Setzer. Measurement of
Cancentrotion in Home Video Markets, supra nole
70, 93-84,

" n television and radio, the precentage of
group-owned stations has remained relatively
constunt since the 1960's, During the same period.
the total number of stations, the number of
independent stations, and the number of group-
owrned stulions have sll increased. As the lotal

ber of stations incressed, so has the dispersion

Meets The Second Revolution (Harverd University
Program on Information Resources Policy) (1881), at
10, citing Note on the Newspaper Industry, Case No.
4-376-082 (Harvard Graduate School of Business
Administration) (1875). See, also, Muitiple
Ownership, supra note 92,

in the sources of information available throughout
the natidh.

2 Ethics Committee of the American Society of
Newspaper Editors, News and Editorial
Independence: A Survey of Group and Indopendent
Editors 12-25 (April, 1860).
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55. A somewhal related approach to
the issue is suggested by the OPP staff,
which argues that the relevant context
for diversity considerations is the local
market, because "[t]he range of choices
available to viewers depends on the
number of outlets available at the local
level.” Multiple ownership of outlets in
separate markets does not limit that
range. The OPP staff observes that as
the consumers of ideas must get
information through local outlets, so the
speakers (producers of ideas) must have
those ideas delivered through local
sources, Information on national issues
must be distributed locally and
threrfore, OPP contents, “'the national
program delivery market is nothing more
than a collection of local markets.”
Thus, OPP argues, as it does with regard
to economic concentration, that if all
local markets were competitive, there
would be no need for national or
regional ownership rules. *Only within
the set of non-competitive local markets
might non-local ownership rufes be
appropriate.’” '™

56. The OPP staff states that there is
no precise boundary between
“competitive” and “noncompetitive"
markets. It has, however, presented
illustrative calculations showing the
consequences of different assumptions
regarding the number of independent
voices within & local market that are
needed for it to be defined as
“competitive.” Under this approach,
national ownership regulations to limit
multiple ownership in “noncompetitive"
markets might be considered, but the
OPP staif states that in doing so the
Commission should take account of the
costs such regulations impose in limiting
combinations which increase efficiency.
We request comment on the analysis by
OPP.

57. The Commission notes that while
the discussion of diversity of viewpoints
has thus far focused on national political
discourse, the Supreme Court has
repeatedly held that entertainment is
entitled to First Amendment
protection.*** If entertainment is
considered as part of the information as
to which the Commission actively has
diversity concerns, the market likely

41D, Levy and F.O. Setzer, Measurement of
Concentration in Horme Video Morkets, supro nole
70, at 5-8.

s See, for example, Zacchint v, Scripps-Howard
Broadcasting Co., 433 U.S. 562, 578 (1977); Doran v,
Salenr Inn, Inc., 422 U S, 822, 932-933 (1975):
Winters v. New York. 333 U.S. 507, 510 (1948).
“Litorature and the arts must be protected by the
First Amendment. They lead the way toward
sensitive and informed appreciation and response
1o the values out of which the riches of the general
welfure are created™ A. Meiklejohn, 7he First
Amendment Is An Absolute, 1961 The Supreme
Court Review 245, 256-257 (1961).

should be viewed to include information
transmission from video cassettes and
discs, records and tapes, and, perhaps,
movies, theater and related events. The
Commission solicits comment on this
point, with attention to the implications
of FCCv. WNCN Listeners Guild ¥ in
these considerations.

58. An issue which is fundamental to
the Commission’s consideration of
diversity is the relationship between
diversity of ownership and diversity of
viewpoint; that is, “whether maximum
dispersion of ownership of media outlets
is necessary for the widest
dissemination of information from
diverse source." *** The First
Amendment, as Alexander Meiklejohn
has stated, “is not the guardian of
unrelated talkativeness. It does not
require that on every occasion, every
citizen shall take part in public debate.
Nor can it even give assurance that
everyone shall have the opportunity to
do so. . , What is essential is not that
everyone shall speak, but that
everything worth saying shall be
said."* While all rules limiting
ownership tend to increase the total
number of owners, “such rules do not
necessarily guarantee greater diversity
of program content or advance the
welfare of individual viewers * * *.
Whether that occurs depends, inter alia,
on the costs which the rules impose
¢ * +"v» We have observed, at paras.
37-39, supra, that in the instant matter
these costs may include a reduction in
the diversity of programming which
would otherwise be available due to the
inability of station owners to benefit
from the program production and
distribution opportunities which the
efficiencies of group ownership
facilitate. As we have noted, a key
factor which must be considered is
whether the diversification-maximizing
action would hinder “the best
practicable service to the American
public,” or otherwise be outweighed by
other public interest considerations. It is
possible that if the Commission,
modifies its rules to allow the potential
efficiencies inherent in group ownership

us Suprg note 70. As an additional related factor,
we note that in a recent study more (hun one-third
of all surveyed households owning video games
reported a decline in television viewing since the
games were purchased. Benton & Bowles, Inc., The
New TV Technologies: The View From The
Viewer—il (May. 1983}, a1 44. Given the apparent
unir of these games as a telovision entertainment
substitute, it may be appropriate to include game
cartridges in the relevant market.

W Amendment of Paré 76, supro nofe 96, at para.
24.

s A, Meiklejohn, Free Speech And its Relation to
Self-Government 25 (1948).

" Amendment of Part 78, supro note 96, at para.
24.

to be realized, the resources devoled to
program development will provide more
original programming than is presently
available. There may be greater
diversity of views in the programming
made available by strong group owners
than in the repetitive fare which may
otherwise be available.™ Comment on
this point is requested.

59. A final aspect of our consideration
of diversity of information sources is
examination of the role of the three
major networks and other nationwide
information delivery systems. Each of
the networks, with its affiliates, can
reach virtually all of the 83 million
television households in the nation,
Netlwork programming remains a
dominant faclor in prime time viewing
patterns. Allowing the networks to
purchase additional stations might well
increase the difficulty which other
broadcast operators would have in
assembling groups and informal
“networks” large enough to foster new
video programming. Our belief that such
programming advances might flow from
relaxation of the seven station standard
is one of the motivating forces in our
initiation of this proceeding. We
therefore request comment as to
whether an alternative regulatory
scheme should apply to network
acquisition of additional stations. The
potential alternative limits include
maintaining the pfesent seven station
ceiling and creating & new ceiling based
on net weekly circulation or reach of
owned stations.

60. In this regard, the Commission also
solicits comment on the substitutes to
network product distribution available
in the information delivery market. We
note, for example, that if our concern is
national political discourse, the
numerous radio networks would appear
to be a delivery substitute. The national
wire services serve broadcast outlets
and print media around-the-clock. The
national news services operated by such
newspaper group owners as Gannett

= See, for example, Amendment of §§ 73.35 and
73.240 of the Commission’s Rules Relating to
Mulliple Ownership of AM and FM Stations. 51 RR.
2d 449, 451452 (1982). off'd. mem. Nutional
Assoviation for the Advancement of Colored Peoplé
v. PUC, No. 82-1881 (D.C. Cir. March 31, 1983). See,
generully, LD, Levy and F.O. Setzer, Measurement
of Cancentration in Home Video Markets, supro
note 70, at 19-32. Evidenon from the newspaper
business is that in mafority of the cases, a new
group owner increases the puper’s spending for
news coverage and equipment, and that in a
significunt proportion of the cases the amount and
quality of coverage improves. Coverage of national
politics increases in almost half the cases. Ethics
Committee of the American Society of Newnpaper
Editors, News and Editorial Independence: A
Survey of Group and Independent Editors, supra
note 117A, at 17,
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also constribute to the relevant
market.*» Cable News Network
(“CNN") and Satellite News Channel
(“SNC") appear to compete directly with
the networks. If the market for
information is looked at more broadly,
such video alternatives as C-Span and
Cable Health Network may also be
included. as might the information
distributed by many of the
approximately 170 national syndicate
services.\® Expanding our consideration
to encompass lotal programming
diversity adds all nationally distributed
entertainment programming, from
whatever source, so long as such
programming increases the voices
available to the consumer. The
Commission requests comment on the
relationship between the “seven station
rule" and the national information
marke!, the appropriate parameters of
that market to be considered, measures
of market share and concentration, and
such other and related factors as may be
relevant to this proceeding.

61. It is the Commission’s intent, at the
conclusion of this proceeding, to reduce
our national broadcast ownership
restriction, the “seven station rule,” to
the maximum extent feasible consistent
with the record developed herein. Thus,
assuming the record indicates that the
relevant markets are sufficiently
competitive from the appropriate
perspectives, the rule will be eliminated.
It is clear, however, that a range of
alternatives present themselves,
including separate consideration of
radio and television, separate treatment
of network ownership, and adoption of
the restrictions which the OPP staff
analyzed regarding ownership across
"noncompeltitive markets."

62. As we have noted, the issue of
"how much diversity of information is
enough" is particularly difficult to
resolve. Thus, it may be that as an
interim step in its deregulatory efforts,
the Commission would choose to
significantly increase, rather than totally
remove, the ceiling on the number of
stations which can be owned by one
entity.'® In a paper on the topic of
national ownership concentration in
radio, prepared for the National
Association of Broadcasters ("NAB"),
Dr. Michael Wirth of Denver Unviersity
examines seven policy alternatives: (1)

= Many of the approximately 70 “news services,
news picture companies end newsree! companies™
identified in The Working Press of the Nation might
also quality, The Warking Press of the Nation.
Newspaper Directory, at Section 11 [1982),

= Id., at Section 12

= Adoption of the alternative discussed by the
OPP staff regarding treatment of “noncompetitive™
murkets is, as we have indicated, also one of the
alternatives.

Keep the present rule; (2) modify the
present standard to permit ownership of
14 radio stations without regard to type
(AM aor FM); **¢ [3) modify the standard
to allow one entity to own the same
percentage of commercial stations
nationally at present “as they were
allowed to do in 1953," which would ~
permit ownership of 36 radio stations
regardless of type; (4) modify the
standard to allow one entity to own the
same percentage of commercial radio
stations nationally as seven commercial
television stations is of the total number
of commercial television stations, which
would permit ownership of 72 radio
stations without regard to type; (5)
eliminate all abritrary standards, and
consider each case separately to
determine if that group's newest
purchase is in the public interest; (6) use
the Justice Department merger
guidelines to determine when a station
merger would not be in the public
interest; and (7) limit national ownership
via a population standard similar to that
proposed by Senators White and
Bricker, %

63. Dr. Wirth's recommendation is that
the Commission adopt policy alternative
(3), permitting any entity to own 36 radio
stations regardless of whether they are
AM or FM. This would allow ownership
of the same percentage of the total
number of commercial radio slations as
one was permitted to own when the
“seven station rule" was adopted in
1953. Dr. Wirth concludes that
permitting this amount of ownership
"cannot possibly create unlawful
concentration in the national media
market,” and “will maintain an efficient
method for desling with national media
market concentration issues.” However,
he recommends that the Commission
“not view this new standard as
unwaivable," since “[f]ailure to ever
waive what is admittedly an arbitrary
standard is the ultimate in
administrative inflexibility, particularly
in a dynamic marketplace."'*

" This approach has nlso been suggested by
Doubleday Broadcasting Co., Inc., supre note 56,
whose related Petition for Rule Making is hereby
incorporated in this proceeding. In accordance with
§1.3 of the Commission’s Rules, §51.403 and 1,405
are hareby wiived for this purpose.

= M. Q. Wirth, The FCC's Multiple Ownership
Rules and Notional Concentration in the
Commerciol Rodio Industry, supra note 71, at 31-32.
Comparisons based on the number of commercial
stations in 1961, A copy of the Wirth paper will be
placed in the dockel,

™ fd., ot 35. As poncommercial slations are
umong the competing voices in the marketplace. the
commercial/noncommercial distinction made by
Wirth may be inapproprinte. If thut is the case, the
permissible number of stations today would be 41
(based on 1983 data). We salicit comment on this
alternative.

64. Dr. Wirth rejects alternatives (1)
and (2) as unduly restrictive. Alternative
(4), which would set a 72 station ceiling,
“is rejected only because it would allow
for such a large increase in national
radio ownership without prior
experience,” but future consideration is
recommended, Wirth rejects alternative
(5}—case-by-case consideration, and
(6)}—antitrust-type review, because of
the administrative inefficiencies and
uncertainties at the Commission and in
the industry which he concludes they
entail, He discards alternative (7), the
population percentage approach, due to
the administrative difficulties which
would be involved.' We solicit
comment on the Wirth approach. While
increasing the ownership limits to the
level suggested by Wirth may alleviate
the need to consider such matters
directly, commenters are requested to
discuss whether conditions should also
be placed on such factors as the number
of stations of any class which might be
owned or the total population or
geographic area served by one entity.

65. The proposals made by Dr. Wirth
and by Doubleday are transferable to’
the situation in television, Given the
progress made toward UHF
comparability, the Commission could
choose to act in a manner similar to that
which Doubleday proposes and
eliminate the UHF/VHF distinction in
the “seven station rule™ as an initial step
in revising our rules. if we treat the
expansion of on-air television stations in
the same manner Dr. Wirth has
suggested we handle radio, a single
entity would be permitted to own 14
television stations of any class, based
on the number of commercial stations
broadcasting when the seven station
television limit was established in 1954
compared to the number licensed in
1983, As to the 14 station limit, we
request comment as to whether
component restrictions on such factors
as the population or geographic area
served should also be adopted.™

66. The Commission recognizes that
there are inherent weaknesses in any
regulatory approach based on numbers,
population, or geographic area. It is our
desire. should we determine to adopt
such a standard, that we reduce insofar
as possible the arbitrary nature of the
measure in question. Parties are

" Id, R334,

= If the commercial/noncommercial distinction is
eliminated and 1954 is the base year, the number of
stutions permitted would be 19. I 1853 is uved as
tha base year (and noting that only five TVs were
permittod at that time), the number of stations now
permitied would be 21. This number would Increase
to 28 if noncommercial stations are included in the
base, We solicit comment on these alternatives.
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therefore encouraged to discuss in detail
the steps they believe might be useful to
the Commission in adopting as just and
equitable a standard as is possible
consistent with policy obfectives and
the requirements of the Communications
Act and any relevant case law.

IV. Adminstrative Malters

67. Authority for this proposed
rulemaking is contained in Section 1. 3,
4(i) and (j), 303, 313 and 403 of the
Communications Acl of 1934, as
amended. Pursuant to applicable
pracedures set forth in §§ 1.415 and
1.419 of the Commission’s Rules
interested parties may file comments on
or before December 19, 1983, and reply
comments on or before January 18, 1984.
All relevant and timely comments will
be considered by the Commission before
the final action is taken in this
proceeding. In reaching its decision, the
Commission may take into
consideration information and ideas not
contained in the coments provided that
such information or & writing indicating
the nature and source of such
information is placed in the public file,
and provided that the fact of the
Commission’s reliance on such
information is noted in the Report and
Order.

68. For purposes of this non-restricted
notice and comment rulemaking
proceeding, members of the public are
advised that ex parte contacts are
permitted from the time the Commission
adopts a notice of proposed rulemaking
until the time a public notice is issued
stating that a substantive disposition of
the matter is to be considered at a
forthcoming meeting or until a final
order disposing of the matter is adopted
by the Commission, whichever is earlier.
In general, an ex parte presentation is
any written or oral communication
(other than formal written comments/
pleadings and formal oral agruments)
between a person outside the
Commission and a Commissioner or a
member of the Commission's staff which
addresses the merits of the proceeding.
Any person who submits a wrilten ex
parte presentation must serve a copy of
that presentation on the Commission's
Secretary for inclusion in the public file.
Any person who makes an oral ex parte
presentation addressing matters not
fully covered in any previously-filed
written comments for the proceeding
mus! prepare a wrilten summary of that
presentation on the day of oral
presentation. That written summary
must be served on the Commission’s
Secretary for inclusion in the public file,
with a copy to the Commission official
receiving the oral presentation. Each ex
parte presentation described above

must state on its face that the Secretary
has been served, and must also state by
docket number the proceeding to which
it relates. See generally, Section 1.1231
of the Commission's rules, 47 CFR
1.1231. .

69. As required by Section 603 of the
Regulatory Flexibility Act, the FCC has
prepared an initial regulatory flexibility
analysis (“IRFA") of the expected
impact of these proposed policies and
rules on small entities. The IRFA is set
forth in Appendix “A". Writlen public
comments are request on the IRFA.
These comments must be filed in
accordance with the same filing
deadlines as comments on the rest of the
Notice, but they must have a separate
and distinct heading designating them
as responses to the regulatory flexibility
analysis. The Secretary shall cause a
copy of this Notice, including the initial
regulatory flexibility analysis, to be sent
ta the Chief Counsel for Advocacy of the
Small Business Administration in
accordance with Section 803(a) of the
Regulatory Flexibility Act (Pub. L. No.
96-354, 94 Stat. 1164, 50 U.S.C. § 601 et
seq.) (1981).

70. To file formally in this proceeding,
participants must file an original and
five copies of all comments, reply
comments, and supporting documents. If
participants want each Commissioner to
receive a personal copy of their
comments, an original plus eleven
copies must be filed. Comments and
reply comments should be sent to Office
of the Secretary, Federal
Communications Commission,
Washington, D.C. 20554. Comments and
reply comments will be available for
public inspection during regular
business hours in the Dockets Reference
Room (Room 239) of the Federal
Communications Commission, 1919 M
Street, NW., Wushington, D.C. 20554.
For information on this proceeding,
contact Steven A. Bookshester, Office of
General Counsel, (202) 254-6530.

Federal Communications Commission.
William . Tricarico,
Secretary,

Appendix A
Initial Regulatory Flexibility Analysis

1. Reason for Action. The Commission
believes that its rules and policies
should be reviewed in the context of
current social, technological and
financial environments in which
licensees and applicants operate, so that
service to the public may be facilitated
while the least regulatory cost is
imposed. It is in this light that it is
considering modification of the “seven
station rule.”

2. The objectives. The Commission
proposes to modify the “seven station
rule” in the light of changes in
telecommunications, reducing regulation
to the maximum extent feasible, and
taking such action in a manner
consistent with the objective of
enhancing diversity in broadcasting. The
Commission believes that such action
may lead to additional production and
distribution of broadcast programming,
and may also facilitate the development
of new over-the-air networks.

3. Legal basis. Action proposed herein
is taken pursuant to Sections 1, 3, 4(i)
and (j), 303, 313, and 403 of the
Communications Acl of 1934, as
amended.

4. Description, potential impact and
number of small entities affected, The
proposals set forth herein would modify
the seven station per service ownership
limitation presently imposed on
broadcast licensees. A substantial
number of existing licensees and
potential new entrants are small
entities. The action would be expected
to have an immediate impact upon only
a limited number of entities, as few
station owners presently are at or near
to holding the maximum number of
licenses in any service. Over a period of
time, the number of such entities would
be expected to expand. Relaxation of
the rule may facilitate the ability of
small businesses to obtain new
investment capital from investors
desiring equity participation in an
enterprise (which is generally treated in
the same manner as a controlling
interest for purposes of the numerical
limit), and may allow small entities to
enter program production and related
areas through realization of the
efficiencies to be found in larger
enterprises. The Commission cannot
ascertain the impact, if any, which such
a freeing of the market might have on
station prices due to activity by larger
existing enterprises purchasing stations
in certain market segments, Other small
entities which might be affected include
station brokers, (approximately 50),
those involved in the financing of
broadcast stations (number
unascertainable), and suppliers to
broadcast stations [number
unascertainable). Turnover of stations
and new station start-ups may create
new or additional business, or client
changes, for those entities. .

5. Recording, record keeping and
other compliance requirements. The
proposed change would reduce such
requirements.

8. Federal rules which overlap,
duplicate or conflict with this rule.
None. Although antitrust enforcement
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by the Federal Trade Commission and
the Department of Justice is also
concerned with precluding monopoly in
telecommunications, the FCC does not
enforce the antitrust laws. Rather, it
presently takes such concerns into
account in its regulation under the
public interest standard.

7. Aay significant alternalives
minimizing impact on small entities and
consistent with the stated objective.
None.

Appendix B
The “Seven Station Rule™

(Sections 73.35(b)(1} [AM], 73.240.{a)(2)
[FM]. and 73.636{a){2) [TV] of the
Commission’s Rules)

“No license for an AM (FM]
[television] broadcast station shall be
granted to any party (including all
parties under common control) if such
party, or any stockholder, officer or
director of such party, directly or
indirectly owns, operates, controls, or
has any interest in, or is an officer or
director of any other AM (FM]
[television| broadcast station if the grant
of such license would result in a
concentration of control of AM [FM)
{television] broadcasting in a manner
inconsistent with the public interest,
convenience, or necessity, The FCC
however, will in any event consider that
there would be such a concentration of
control contrary to the public interest,
convenience or necessity for any party
or any of its stockholders, officers, or
directors to have a direct or indirect
interest in, or be stockholders, officers,
or directors of, more than seven AM
[FM] [television] broadcast stations, [no
more than five of which may be in the
VHF band] * * *"

Dissenting Statement of Commissioner
Henry M. Rivera

Re: Notice of Proposed Rulemaking
Aml:.ndmem of the Multiple Ownership
Ru!

1 dissent to this reexamination of the
“seven station rule.”" The pholosophy
and objectives set forth in this Notice
represent a reversal of the FCC's long-
held approach to media ownership
diversification that has profound
implications.? That approach, which I

' See 47 CFR 73.35(b)(1) [AM]. 73.240(a)(2) [FM].
73.636{a)(2) [TV].

"thouuueonﬁnndlolhmmwmh
Howaever, of the d ? luvu
implicutions for other hip rules and p
ox well. See, e.g. Policy Statement on Gmwmlin

" Broodcost Heerings. 3 FOC 2d 393 [1065) (setting

miaximum dkﬂudc. of muss media control as »
licensing goal of primary significance); 47 CFR
73.35(b)1) [AM]: 73.240(a)(2) IM- mau-le vy
(regional concentration rules). See

Broadcasting Magazine, "Bumdun!m urge FCC

endorse, holds that the public interest
lies in the widest possible dissemination
of ideas from diverse and antagonistic
sources, and that this public interest is
best achieved by maximum diffusion of
media ownership and control. As judge
Learned Hand so aptly put it: “The First
Amendment pressupposes that the right
conclusions are more likely to be
gathered out of @ multitude of tongues,
than through any kind of authoritative
selection. To many this is, and always
will be, folly; but we have staked upon it
our all.”* The majorily now suggests that
the public interest in diverse sources of
opinion may be better archieved by a
policy whose hallmark is the antithesis
of maximum diffusion of ownership—
media ownership conglomeration. I find
no support for such a radical rethinking
of the structural diversity policy; no
urgent need to change these rules
drastically; and no alternatives short of
outright repeal sincerely considered in
the Notice. Conversely, the prospective
detriment to established diversification
and minority ownership policies is
patent. Therefore, I simply cannot
support the issuance of this rulemaking
notice.

Who can argue that the present rules
are not arbitrary? Not L Different seven
station groups reach different
percentages of the population depending
on where the stations are located. This
arbitrariness has been ized since
their promulgation. However, the lack of
perfection in these rules is a price the
FCC has long been willing to pay in
exchange for the public benefits
accruing from maximum diversification
of ownership and viewpoint in
broadcasting. That the rules have
permitted uneven results does not
diminist the fact that they have
prevented concentration of the
broadcast media in the hands of a few
powerful companies.

The simple truth is that this
rulemaking contemplates regulatory and
philosophical changes far too sweeping,
and with too much potential for harm,
for me to support it in good conscience.
And it embarks on this venture on its
own motion rather than in response to
any general public or industry claim that
a change is needed. Indeed, the only
concrete public benefit cited by the
Notice in support of eliminating or
liberalizing the seven station rule—the
likelihood that additional networks and
new program production will result—is
unconvincing. According to the majority,
the seven station rule may undermine

regional concentration limits be lifted,” (Sept. 25,
1683) p. 58,

* United States v. Aesocioted Press, 52 F. Supp.
362, 372 (SD.N.Y. 1943). off'd 326 U.S. 1 (1045).

programming diversity by preventing
group owners from reaching a
percentage of the population
comparabie to that reached by the major
networks through their owned stations.
The limitation, it is argued, deters
production of “quality” programming
and the formation of additional full-time
or part-time networks by curtailing the
production and distribution efficiencies
possible from such expanded group
ownership,

There is no evidence that the rule has
had this effect. As an initial matter, the
number of househods reached by some
group owners through their broadcast
stations has approached that of the
network-owned stations for some time,
thereby giving them a station ownership
stake comparable to the networks, Until
recently, however, those owners have
not launched sizable programming
ventures, If the majority's argument
(that ownership penetration equivalent
to that of the network-owned stations
provides the economic base necessary
for the creation of new networks) were
valid, one would have expected these
group owners to have launched sixable
programming ventures some time ago. In
fact, it is widely recognized that the
most significant limitation on the
creation of additional networks is the
1852 Television Table of Allocations,
which limits the number of VHF
television stations in most markets to
less than four. The Network Inquiry, in
examining regulatory alternatives that
might lead to the formation of additional
networks, identified spectrum
allocations for DBS and MDS as
promising routes and the Commission
has implemented those
recommendations. Now, with the advent
of cost-effective satellite distribution
technologies (and contrary to the
majority's notion that the seven station
rule inhibits group owners from
producing programming) group owners
are, in fact, beginning to launch
nationwide programming ventures, in
the terrestrail television service.* Similar
developments exist in radio, where
numerous programming networks now
exist. In sum, it is far from apparent that
expanded group ownership of television
stations is necessary to promote
additional diversity of program sources
or the development of new networks.
Surely, a more persuasive case should
have been made to support so radical a
departure from the FCC's traditional
approach to media diversity.

m.boudubhm
networks bave blossomed without substantial
ownership or distribution outlets.
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While expansive as to the program
diversity benefits of increased combined
ownership and the competitive
advanlages to existing group owners,
the Notice shows little regard for the
impact the proposed rule changes will
have on ease of entry by newcomers to
broadcasting—minorities and non-
minorities alike—and upon the diversity
that now exists in the industry. Prior
congressional and FCC initiatives have
strongly emphasized the importance of
diversifying the pool of broadcast
owners. *Elimination or substantial
relaxation of the seven station rule is
likely to seriously impair entry and
participation by all but very large media
conglomerates, contrary to this well-
founded policy. This is so because in the
new, post-rule environment, these
conglomerates will bid up the prices of
stations in mos!t markets significantly.
So far up, in fact, that new entry by
those with more limited resources will
be all but impossible. *The expanded
presence of group owners will also make
it more difficult for small broadcasters
to compete.

This Adam Smith approach to
broadcast regulation may be
unobjectionable for industries not
characterized by technical scarcity, and
not affected with a nearly unique
capacity to influence public opinion.
However, rigid reliance on the free
market philosophy is extremely
hazardous in the sensitive domain of
broadcast ownership and expression.
The FCC's Advisory Commiitee on
Alternative Financing for Minorities in
Telecommunications appreciated these
concerns when it concluded that “abrupt

S Seoe. 0.8, 47 U.S.C. 308(i)(3)(A) (mandating
significant preferences o diversify mass media); H.
R. Rep. No. 97-785, 97th Cong., 2d Seas. 40-45 (1982)
(recognizing “nexus between diversity of media
ownership and diversity of program sources” and
speciiying that traditional diversification objectives
be promoted in mass media lottery grants): Policy
Statement of Minority Owaership of Broodcast
Focilities, 69 FCC 2nd 1591 (1378); Policy Statement
on Comparative Broodcest Hearings, 1 FCC 24 393
[1903). See also Associated Press v. United States,
326 U.S. 1, 20 (1945) (First Amendment “rests on the
pssumption that the widest possible dissemination
of information from diverse and entagonistic
sources is essential to the welfare of the public
cen)

*The Notice's suggestion that relaxation ar
elimination of the rule will prove beneficial to
minority ownership strains credibllity, Only a
handful of existing minority broadcasters could be
in & position to benefit from these proposed rule
changes. And if the Commisaion were interested in
facilitating investment in new minority enterprises,
it nsed only have modified the ownership
attribution rules to facilitate such [nvestment,
instead of opening the ship rule floodgutes
altogether. See Corporate Ownership and Reporting
ond Disclosure by Broadeast Licensees, 48 FR 10082
(March 10, 16863), (Joint Concurring Statement of
Commissioners Henry M. Rivera and joseph R.
Fogary. at Note 1\,

removal [of the ownership rules] could
result in greater market dominance by
established entities, less diversity and
fewer opportunities for new entrants
into broadcast ownership, including
minorities. The Commission cannot be
blind to the restructuring consequences
of deregulation.”? If not altogether blind
to these consequences, this Notice, at
the very least, is myopic.

Given that media diversification could
be seriously undermined by substantial
alteration of the existing seven station
rule, any proposals for change should
have been carefully considered,
cautious, and justified by significant
countervailing benefits to the public.
However, such significant public
benefits are not apparent from the new
analytic approach to diversity and
competition expounded by the majority.
In addition, the Notice holds out little
prospect for final action in this
proceeding short of outright repeal of
these rules.® Although comment on
alternatives to repeal is solicited in the
Notice's concluding paragraphs, when
these options are considered in light of
the majority's “new analytic
perspective,” it is hard to credit them as
truly possible outcomes in this
proceeding.”

If any rationalization and revision
were in order, it should have been
accomplished in phases lo provide
experience about the public interest
impact of changing the rules. One such
approach would have been to reexamine

? Final Report wt 1-2 | Strategies to Advancing
Minority Ownership in Telecommunications] (1982).

* As for promoting economic competition, the
Notice proposes thut the Commission defer to other
agencies or develop various media concentration
indices. Ultimntely, the Notica questions the utility
of such measures, observing that “it may well be
necessary to resolve this ng based on the
limited question of whether the degree of
competition in television and radio is sufficlent, and
the potential snti-competitive impact sufficiently
remote, to support elimination or modification of the
rule.” See pare. 48, As for maximizing diversity of
viewpoint, the mujority regards the task of deciding
how much diversity is enough as highly difficult,
and accordingly encouruges reavaluation of the
philosophy that maximum ownership dispersion
produces maximum dispersion of viewpoint. Such
surgical parsing of the goals underlying the
Commission’s ownership rules is academically
interesting, but does little to advance the anslysls of
whether and. if 80, how 1o revise the rules. Of
courss, If elimination of the rules is the overriding
objective, this technique may not be inappropriate.

* An additional insight as to the likely cutcome in
this alemaking is provided by the majority’s
explicit Intent to reduce the rule “to the maximum
extent feanible. . . . See para. 61, The Notice's
failure to consider the impact of the pending
attribution rulemaking-—which would elesaie
ownership benchmark to as much as 20 percent—
upon the alternatives advanced further suggests that
this proceeding may well be an exercise in
predetermination. See generally Corporote
Ownership Reporting and Disclosure by Broadcast
Licensses. 48 FR 10082 (March 10, 1863).

the aggregate ownership limits in radio,
where a persuasive changed-
circumstances argument can be made. In
radio, the public has the benefit of well
over 9,000 outlets. Only 27 percent of
these stations are owned in groups of
three or more. Thus, ownership in radio
is diffused over a broad range of owners
and a large number of outlets, and some
modification of the present ownership
limits is unlikely to undermine the
diversification policy. In these
circumstances, I could have supported
an inquiry focussing solely on radio.

The case for changing the rule for
television is much weaker, and the
consequences of a policy misstep far
more severe. Television is the dominant
information and entertainment medium
for most Americans. Therefore, any
attempt to restructure ownership
patterns in the medium should be
executed with care. Television is not
characterized by the abundance and
ownership diversity that exists in radio.
There are scarcely over 1000 outlets.
Approximately 72 percent of the 790
commercial stations are held by group
owners. ' The Notice indicates that by
accepted measures of concentration,
television is an unconcentrated industry.
However, ownership patterns and
economic measurement tools that may
be perfectly appropriate for industries
involving steel, breakfast cereal, or
appliances should be regarded with
caution in the sensitive field of
information dissemination.’* The
concentration index approach explored
in the Notice, if uvltimately adopted,
would allow for the placement of
numerous television outlets under the
editorial control of a limited number of
entities. This prospect is fundamentally
at odds with the First Amendment goals
so long espoused by the Judiciary,
Congress and this Commission.

Since only a handful of companies
own the full complement of seven
television stations, as a practical matter,
postponing review of the television
ownership ceiling would have caused

"Television ls undeniably facing increasing
competition from cable, but the extent and
continued growth of that competition is unclear.
Furthermore, while other video services aro
beginning to emerge, they huve yet to achieve uny
appreciable market share in the national video
markel. Therefore, fundamental alteration of the
televislon ownership limits is prematurs,

" Judge Hand put it nicely when he said: *[1}f this
were u cape of the ordinary kind: the production of
fungible goods, like stuel, machinery, clothes or the
like, it would be [a different matter}. . .

However,, . . [lhe press] serves one of the most
vital of all general interests: the dissemination of
news from as many differen! sources, and with a8
many different facets and colors us is possible.”
United States v. Associated Press, supro, 52 F. Supp.
al 372,
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very little burden to the industry. At the
same time, postponement would have
afforded more time for the new media to
develop, and perhaps with that
development would have come greater
diversification of the video market,
Postponement would also have given the
FCC a chance to evaluate the public
interest impact of liberalizing the radio
ownership rules.

Ordinarily, at the commencement of a
rulemaking, dissatisfied segments of the
public can take some comfort in the fact
that a range of different outcomes is
possible and that all viewpoints
persuasively expressed in the comments
will be seriously considered. In this
instance, given the majority’s explicit
inclination toward major restructuring of
these rules, there is little reason to

expect anything else unless the majority
can be prevailed upon to temper its
approach. Because this Notice sets the
FCC on a path calculatéd to undermine
the diversity of ownership and
viewpoint in broadcasting so faithfully
nurtured for decades, I must dissent.

[FK Doc. 83-2800 Filed 10-24-83 §:45 am|
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ENVIRONMENTAL PROTECTION is available for public inspection representative of ranges experienced in
AGENCY between 8:00 a.m. and 4:00 p.m., Monday field tests and are indicative of valid, |
through Friday, at EPA's Central Docket  accurate measurements.
40 CFR Part 60 Section (LE-131), West Tower Lobby, There were several commenters who
[AD-FRL 2410-8 Gallery 1, 401 M Street SW,, noted that mixed fuels are frequently
410-8] Washington, D.C. 20460. A reasonable encountered in the field, and no
Standards of Performance for New fee may be charged for copying. provisions were included in the proposal
Stationary Sources; Gas Analysis for FOR FURTHER INFORMATION CONTACT: for calcula}mg an appropriate F, value
Carbon Dioxide, Oxygen, Excess Air,  Roger T. Shigehara, Emissions for such mixtures. :
and Dry Molecular Weight Measurement Branch, Emission Th'e Agency agrees with this comment
Standards and Engineering Division and included a procedure in the final
AGENCY: Environmental Protection (MD-18), U.S. Environmental Protection  version for determining a proper F,
Agency (EPA). Agency, Research Triangle Park, North value for mixed fuels, The calculation

ACTION: Final rule.

SUMMARY: Revisions to Method 3 were
proposed on September 7, 1882 (47 FR
39204). This action promulgates the
revisions to the method for tests of the
emissions from the combustion of
organic and fossil fuels using air for
combustion and dilution. Such sources
include fossil fuel-fired steam
generators, industrial boilers, municipal
incinerators, and internal combustion
engines. The intended effect of these
revisions is to provide a means for the
tester to check and validate the
measurement data on site. The quality
control procedure is included as a
recommendation, but not a requirement.
In addition, some minor changes to F
factor equations and tables in Method
19 are included.

EFFECTIVE DATE: October 25, 1983,

Under Section 307(b)(1) of the Clean
Air Act, judicial review of these
revisions to Method 3 is available only
by the filing of a petition for review in
the U.S, Court of Appeals for the District
of Columbia Circuit within 60 days of
today's publication of this rule. Under
Section 307(b)(1) of the Clean Air Act,
the requirements that are the subject of
today’s notice may nol be challenged
later in civil or criminal proceedings
brought by EPA to enforce these
requirements.

ADDRESSES: Summary of Comments and
Responses. The summary of comments
and responses for the proposed
revisions to Method 3 may be obtained
from the U.S, EPA Library (MD-35),
Research Triangle Park, North Carolina
27711, telephone number (919) 541-2777.
Please refer to “Revisions to Method 3,
Appendix A of 40 CFR Part 60—
Summary of Comments and Responses,
EPA-450/3-82-027." The document
contains (1) a summary of the changes
made to the Method 3 revisions since
proposal and (2) a summary of all the
public comments made on the proposed
revisions and the Administrator's
responses to the comments.

Docket. A docket, number A-82-05,
containing information considered by
EPA in the development of the revisions,

Carolina 27711, telephone (919) 541~
2237.

SUPPLEMENTARY INFORMATION:
Public Participation

The revisions to Method 3 were
proposed and published in the Federal
Register on September 7, 1982 (47 FR
39204]. Public comments were solicited
at the time of proposal. To provide
interested persons the opportunity for
oral presentation of data, views, or
arguments concerning the proposed
revisions, a public hearing was
scheduled for November 8, 1882. The
hearing, however, was not held because
no one requested to speak. The public
comment period was from September 7,
1962, to November 8, 1982.

Seventeen comment letters concerning
issues relative to the proposed revisions
were received. The comments have been
carefully considered; and, were
determined to be appropriate by the
Administrator, changes have been made

in the proposed revisions.

Significant Comments and Changes to
the Proposed Revisions to Method 3

Comments on the proposed revisions
to Method 3 were received from
industry, State air pollution control
agencies, trade associations, and testing
consultants. A detailed discussion of
these comments and responses can be
found in the summary of comments and
responses document referenced in the
ADDRESSES section of this preamble.
The summary of comments and
responses serves as the basis for the
revisions that were made between
proposal and promulgation. The major
comments and responses are
summarized in this preamble. Most of
the comment letters contained multiple
comments.

Several commenters noted that the
=5 percent criterion for acceptable F,
values was inconvenient for field
application and that a table of
acceptable ranges would be more
appropriate.

A table of acceptable F, value ranges
has been included in the final version of
the method. The values in the table are

procedure includes a provision for high
CO values if such occur,

A number of commenters stated that
the proposed revisions would not
improve the present quality assurance
procedures. They felt the requirement of
a test of the analyzer on air did not
necessarily check the strength of the
absorbing solutions. In addition, some
commenters felt the F, was not a valid
indicator of Orsat acouracy,

The purpose of the analysis of an air
sample is to check the equipment and
the techniques to measure accurately a
known concentration. The chemical’
strength of the absorbing solution is
checked in another section of Method 3
[Section 4.2.5). Further, the Agency
disagrees that the F, calculation is not a
good indicator of the accuracy of Orsat
measurements. An F, resulting from
measurement data that does not agree
with the fuel F, indicates a real problem
with the Orsat data and should be
investigated. There are several issues
that have led the Agency to reconsider
the mandatory nature of the revisions.
These issues are: (1) An accurate
measure of O; content of an air sample
does not assure that measurements in
other ranges or of other components are
accurate; (2) there are problems with
sources determining a suitable F, value
for mixed fuels because the ratio of fuel
combustion rates is not always easily or
accurately determined; (3) suitable F,
values are not readily available for all
fuels such as vegetable wastes or
organic chemical wastes; (4) the F,
procedure would not apply to all tests
with the Orsat, only to those on sources
burning organic fuels; and (5) rejection
of a test run or set of runs because of an
errant F, check is severe in many cases
as the solution to many data
inaccuracies can be found without
retesting,

Review of these issues has led the
Agency to revise the proposed required
calculation and ambient air check to a
recommended procedure in the final
version. The F, and the ambient air
check are now recommended quality
control procedures, the use of which is
left to the discretion of the tester. The
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Agency feels that inaccuracies in either
the F, check or the ambient air check
are a good indication of problems in the
equipment, technique, or calculation and
should be investigated before accepting
the results. The revisions include several
areas or examples for investigation, as
well as other considerations.

There were commenters who felt that
the applicability of the procedures
should be made more clear.

The Agency placed the F, quality
control check in Section 4 of the Method
3 which is applicable only to excess air
corrections and emission rate
calculation. There are industries for
which the F, calculation is not
applicable, such as glass manufacturing,
and are not included by Section 4. There
are other types of sources for which the
revisions are not applicable and are
specifically mentioned in the revisions
for clarification purposes. These include
sources that remove CO; or O, through
processes other than combustion, add
0, and N, in proportions different from
air, or add CO,, such as lime or cement
kilns. A note is included in the revisions
to the method that clarifies the
applicability of the quality control
procedures.

* Some commenters noted that the
proposed revisions could result in a
great deal of extra time being spent in
testing if the data failed to pass the F,
check. One commenter noted that
retesting was sometimes unnecessary as
equivalent alternatives were available.

The Agency feels that, if the quality
control checks do not fall within the
specified limits, there is an indication of
some serious error in the sampling or
analysis. In many cases, the problem
can be solved without retesting (e.g.,
miscalculation, misreading) or by
repeating only a small part of the test
(e.g,, the Orsat analysis). The Agency
agrees that requiring a repeat of the
entire emission test is severe in most
instances and is promulgating optional
quality control procedures in place of
the proposed, required, quality
assurance procedures. However, the
revisions recommend that problems
indicated by deviations from fuel F,
factors be investigated.

Docket

The docket is an organized and
complete file of all the information
considered by EPA in the development
of this rulemaking. The docket is a
dynamic file, since material is added
throughout the rulemaking development.
The docketing system is intended to
allow members of the public and
industries involved to identify readily
and locate documents so that they can
intelligently and effectively participate

in the rulemaking process. Along with
the statement of basis and purpose of
the proposed and promulgated method
revisions and EPA responses to
significant comments, the contents of
the docket will serve as the record in
case of judicial review [Section
307(d)(7)(A)).

Miscellaneous

This rulemaking does not impose any
additional testing requirements of
facilites affected by this rulemaking.
Rather, this rulemaking revises existing
test methods to which affected facilities
are already subject. The revisions add
quality control procedures designed to
improve the quality of emission test
data.

Under Executive Order 12291, EPA
must judge whether a regulation is
“major" and therefore subject to the
requirement of a regulatory impact
analysis. This regulation is not major
because it will not have an annual effect
of the economy of $100 million or more;
it will not result in a major increase in
costs or prices; and there will be no
significant adverse effects on
compelition, employment, investment,
productivity, innovation, or on the
ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets,

Pursuant to the provisions of 5 U.S.C.
605(b), I hereby certify that the attached
rule will not have a significant economic
impact on small entities because the
revisions do not impose additional costs
in tests,

This final rulemaking is issued under
the authority of Sections 111, 14, and
301(a) of the Clean Air Act, as amended
[42 U.S.C. 7411, 7414, and 7601(a)].

List of Subjects in 40 CFR Part 60

Air pollution control, Aluminum,
Ammonium sulfate plants, Asphalt,
Cement industry, Coal, Copper, Electric
power plants, Glass and glass products,
Grains, Intergovernmental relations,
Iron, Lead, Metals, Metallic minerals,
Motor vehicles, Nitric acid plants, Paper
and paper products industry, Petroleum,
Phosphate, Sewage disposal, Steel,
Sulfuric acid plants, Waste treatment
and disposal, Zinc, Tires, Incorporation
by Reference Can surface coating,
Sulfuric acid plants, Industrial organic
chemicals; Organic solvent cleaners.

Dated: October 11, 1983,
William D. Ruckelshaus,
Administrator.

PART 60—[AMENDED]

Method 3 and Method 19 of Appendix
A of 40 CFR Part 60 are amended as
follows:

1. In Sections 4.1.5 and 4.2.7 of Method
3, by removing the phrase “Citation 5 in
the Bibliography" and inserting in its
place the words “Section 4.4."

2. By adding a new Section 44 to
Method 3 as follows:

Method 3—Gas Analysis for Carbon Dioxide,
Oxygen, Excess Alr, and Dry Molecular
Weight
4. Emission Rate Correction Factor on Excess
Air Determination

4.4 Quality Control Procedures.

44.1 Data Validation When Both CO; and
O» Are Measured. Although in most
instances, only CO; or O; measurement is
required, it is recommended that both CO;
and O, be measured to provide a check on
the quality of the data. The following quality
control procedure is suggested.

Note—Since the method for validating the
CO; and Oy analyses is based on combustion
of organic and fossil fuels and dilution of the
gas stream with air, this method does not
apply to sources that (1) remove CO; or O;
through processes other than combustion, (2)
add O; (e.g.. oxygen enrichment) and N in
proportions different from that of air, (3) add
COx (e.g.. cement or lime kilns), or (4) have no
fuel factor, F,. values obtainable (e.g.,
extremely variable waste mixtures). This
method validates the measured proportions
of CO; and O, for the fuel type, but the
method does not detect sample dilution
resulting from leaks during or after sample
collection. The method is applicable for
samples collected downstream of most lime
or limestone flue-gas desulfurization units as
the CO; added or removed from the gas
stream is not significant in relation to the
total CO; concentration. The CO;
concentrations from other types of scrubbers
using only water or basic slurry can be
significantly affected and would render the F,
check minimally useful.

4411 Calculate a fuel factor, F,, using
the following equation:

209--%0;
RCO:

Eq. 3-3

Where:
%0, =Percent Oy by volume (dry basis).
%CO0; =Percent CO; by volume (dry basis).
20.9="Percent 0, by volume in ambien! air,
If CO is present in quantities measurable
by this method, adjust the O: and CO; values
before performing the calculation for F, as
follows:

RCOy(adj)=%CO+%CO

%0s(adj) =%0; 05 %CO
Where: CO =Percent CO by volume (dry
basis).

4412 Compare the calculated F, factor
with the expected F, values. The following
table may be used in establishing acceptable
ranges for the expected F, if the fuel being
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burned is known. When fuels are burned in
combination, calculate the combined fuel Fy
and F, factors (as defined in Method 19)
according to the procedure in Method 19
Section 5.2.3. Then calculate the F, factor as
follows:

Eq. 3-4

F, range

1.018-1.150
e 1.083-1.230

1.260-1.413
—_—— 1.210-1.370

1.600-1.836
1.434-1 585
1.405-1,553
1.000-1.120
1.003-1,130

Wood
Wood bark

Calculated F, values beyond the
acceptable ranges shown in this table should
be investigated before accepting the test
results. For example, the strength of the
solutions in the gas analyzer and the
analyzing technique should be checked by
sampling and analyzing a known
concentration, such as air: the fuel factor
should be reviewed and verified. An
acceptability range of =12 percent is
appropriate for the F, factor of mixed fuels
with variable fuel ratios. The level of the
emission rate relative 1o the compliance level
should be considered in determining if a
retest is appropriate, ie., if the measured
emissions are much lower or much greater
than the compliance limit, repetition of the

unnecessarily time-consuming and costly.

test would not significantly change the

3. In Section 5.2.2 of Method 19, by
compliance status of the source and would be

revising the equations for fuel factors to
read as follows:

522 Calculating an F Faclor.

For SI units:

[227.0 (%H)+95.7 (%C)+354 (%S)+86 (%N)—-285 (%0)
10 * GCV

P

[3474 (%H) 4857 (%C]+354 (%S)+6.8 (NN)—-255 {%0)+13.0 ($H,0))
10 ¢ GCV,

v [200 { %C)}
10* CCV

For English units:

10°[3.04 (KH)+1.53 (%C)+0.57 (%S)4-0.14 (%N)—0.48 (%0)]
.-
GCv

4. In Table 19-1—F Factors for Various Fuels in Methods 19, by changing the
F. values for wood bark from 0.497 X 10™* scm/J (1850 scf/10* Btu) to 0.516 x 107"
scm/] (1920 scf/10* Btu).
[Sec. 111, 114, 301(a) of the Clean Air Act as amended (42 U.S.C. 7411). 7414, 7601(a))}
[FR Doc. #3-28452 Filod 10-24-8% 8:45 am|
BILLING CODE 6580-50-M
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OFFICE OF PERSONNEL identified weaknesses in the system and  Both would limit the bump to two grade

MANAGEMENT made recommendations for change. intervals and retreat to one grade
OPM’s objectives in making changes interval. The first option would also

§ CFR Part 351 - were to: (1) Give more weight to extend retreat rights for 30 percent

Reduction in Force

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

' SUMMARY: The Office of Personnel
Management is amending the reduction-
in-force (RIF) regulations to give greater
recognition to performance as a
retention factor, strengthen the
objectivity of the RIF process, and
improve the efficiency of the system.
EFFECTIVE DATE: November 25, 1983.

FOR FURTHER INFORMATION CONTACT:
Morton L. Horvitz (202) 632-6817,

SUPPLEMENTARY INFORMATION:

Background

OPM published an advance notice of
proposed rulemaking in the Federal
Register (47 FR 17528) on April 23, 1982,
inviting all interested parties to make
recommendations for changes in the RIF
regulations. Based on information
received, on March 30, 1983, OPM
published proposed RIF regulations (48
FR 133068). After analyzing comments,
OPM proposed new RIF regulations on
July 14, 1983 (48 FR 32304). Comments on

1¢ latest proposal were received from
31 agencies, 9 labor organizations, 8
other organizations, and 47
individuals.These comments were
carefully reviewed and major concerns
expressed are reflected in the final
regulations as discussed below. Certain
technical issues raised are not
addressed here but will be dealt with in
the Federal Personnel Manual.

The RIF regulations are derived from
provisions of the Veterans® Preference
Act of 1944, as amended, and the Civil
Service Reform Act (CSRA) of 1978.
These provisions are codified in chapter
35 of title 5, United States Code, and
require that retention in RIF be based on
tenure, veterans preference, length of
service, and performance. In addition,
CSRA Merit Principle 6 states
“Employees should be retained on the
basis of the adequacy of their
performance” (section 2301 of title 5,
U.S.C.). Current regulations, however,
give almost no recognition to the
performance factor.

The need to emphasize performance
and to reform other parts of the RIF
system was indicated by agency
experience with RIF as well as concerns
expressed by members of Congress,
employees, and other interested parties.
In addition, the Merit Systems
Protection Board's study on RIF actions

performance in the RIF process; (2)
minimize agency disruption; (3) limit
negative effects on employees; and (4)
preserve for veterans their preference in
determining retention standing in
accordance with law.

Discussion of Final Regulations

The major changes in the regulations
are as follows.

1. Credit for Performance (§ 351.501
and § 351.504). To give more weight to
performance, two options were
proposed for comment. Under one,
employees would be ranked by current
tenure and veteran preference
groupings, followed by performance
categories (based on the median of the
last three ratings) and then by seniority.
Under the other proposal, employees
would be ranked in current tenure,
veteran preference, and seniority order
but given greatly increased service
credit for each of the last three ratings at
fully successful and higher.

Most commenters favored the service
credit alternative but some suggested
reducing the amount of credit given for
each performance level. An analysis of
the effects of various suggested formulas
showed that a modification of the
proposal would assure equitable
treatment of a fully successful employee
with many years of service while
improving the chances for retentiofi of
an outstanding employee with few years
of service. Thus, the final regulations
incorporate the service credit alternative
but provide ten additional years of
service for an outstanding rating, seven
years for an exceeds fully successful
rating, and five years for a fully
successful rating. In addition, an
employee with a current rating of
unacceptable who has not received a
final decision of deamotion or separation
would be ranked on a retention register
along with other employees according to
tenure, veteran preference, length of
service, and additional service credit, as
appropriate, for previous annual ratings.
An employee with a final decision of
demotion or separation would be
released from a competitive level before
other employees.

In response to suggestions, we
clarified in § 351.504 the status of
employees who lack three ratings and
those who have been demoted due to
unacceptable performance.

2, Assignment Rights (Bump and
Retreat) (§ 351.701). To limit excessive
disruption caused by bumping and
retreating across the entire grade
structure, two options were proposed.

disabled veterans to five grade intervals
and would permit employee with
unacceptable ratings to displace others
with unacceptable ratings, The second
option would limit bumping of
professional employees to professional
positions and clerical employees to
clerical positions but would not permit
an employees with an unacceptable
rating to bump or retreat.

There was no pattemn to indicate
commenters favored one proposal over
the other, Because many commenters
opposed assignment rights for
employees with unacceptable ratings,
the second option has been adopted in
its entirety but with the five grade
interval retreat for disabled veterans, for
whom OPM believes a special
placement effort is justified.

Several commenters asked for
clarification of assignment rights of
employees who do not fall within
“professional” or “clerical" groupings.
The final regulation refers instead to
“clerical” and “nonclerical” employees.
Definitions and further guidance will be
provided in the Federal Personnel
Manual. Other commenters were
concerned this provision would have an
adverse effect on former clerical
employees in upward mobility programs.
Since the provision applies only to
bumping, a nonclerical employee will
not be prevented from retreating to a
formerly-held clerical position.

Certain editorial changes were also
made. Material from § 351.603 and
§ 351.703 in the current regulation has
been rearranged under § 351.701 to pull
together all requirements on assignment
rights. Other sections have been
renumbered. § 351.803 has been revised
for clarification but reflects no policy
change.

3. Competitive Area (§ 351.402). The
proposal for a competitive area no
smaller than a bureau or division was
intended to provide more practical
criteria for agencies to use in
establishing minimum areas.
Commenters frequently requested
clarification of the term “bureau or
division”. The final regulation, therefore,
defines the minimum as a bureau, major
command, directorate or other
equivalent major subdivision of an
agency.

To insure objectivity, the proposed
regulation provided that competitive
areas be subject to OPM advance
approval and be in effect at least 90
days prior to a RIF, Agencies felt this
requirement would be costly and could
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delay a RIF, To avoid these problems,
the final regulation requires agencies 1o
obtain OPM prior approval only for
changes in competitive areas made less
than 90 days before a RIF. However,
agencies are required to make public,
and available for OPM review. the
competitive areas they would use in a
RIF,

In keeping with these revisions in
competitive areas and (o limit
unnecessary disruption, the final
regulations do not contain current
provisions allowing agency discretion to
combine competitive areas for initial
competition (§ 351.402(d)} and for
displacement (§ 351.705(a)(1)).

4. Competitive Level (§ 351.403).
Improvements were proposed 1o
incorporate more specific job-related
criteria for seiting competitive levels.
T'he proposal also required that levels
be set at least 90 days prior to a RIF,
with prior submission to OPM.

Agency comments reflected concern
over possible delays in RIF due to the
90-day requirement. After weighing
these concerns against the need to
strengthen objectivity of the system, it
wis determined that no change would
be macde in the 90-day provision.

Comments also indicated a need to
clarify the prior submission requirement.
T'his clarttication will be achieved by
requiring agencies to certify to OPM that
competitive levels are properly
described and available for review at
least 90 days prior to a RIF, and detailed
guidance will be published in the
Federal Personnel Manual.

5. Notice (§ 351.601). The proposed
changes in § 351.801 and § 351.803
would set the minimum notice at 30 days
and the maximum at 90 days. with a
specific notice of ten days. Several
commenters suggested a longer notice
be permitted in special circumstances,
such as the closing of a major facility, to
allow for more effective outplacement
programs, Final regulations permilt this
but only with OPM prior approval.

In addition, editorial changes were
made in other sections of Subpart H,
Notice to Employee, but the only
substantive change is that noted above
for the notice period.

6. Qualifications [§ 351.702). A
revision was proposed to assurathat
employees are fully qualified to do the
iob into which they bump or retreat. The
proposed standard would require a
positive ability, based on overall
background, including recency of
experience, to perform the critical
¢lements of a position upon assignment
to it without any loss of productivity
beyond that normally expected. Several
commenters expressed concern that the
recency requirement could be abused

and would be frequently challenged. It is
OPM'’s intent that agencies apply this
only to those job requirements where
the agency can demonstrate recency of
experience Is necessary for successful
performance on the job. Further
guidance will be given in the Federal
Personnel Manual,

Several commenters suggested the
regulation should include reference 1o
reasonable accommodation for
handicapped employees when agencies
determine qualifications for assignment.
This has been done.

7. RIF Coverage (§ 351.201{a)). Under
the proposed regulation, a downgrade
due to job classification caused by
erosion of duties would no longer be
covered under RIF procedures. Several
commenters suggested the regulation
should show this as excluded from RIF
coverage lo distinguish it from
downgrades due o reorganization or
other planned management actions
which continue to be covered by RIF
procedures. This exclusion is added to
§ 351.202,

In addition, in § 351.201(a)(1) agency
responsibilily for identifying positions to
be abolished is clarified. In response to
suggestions, insufficient personnel
ceiling is added to the circumstances in
§ 351.201(a)(2} which may trigger use of
RIF procedures. This is consistent with
other reasons for use of these
procedures.

8. Appeals (§ 351.902). Under the
current regulation, an employee affected
by RIF because of demotion, separation,
furlough for more than thirty days, or
reassignment (where that reassignment
requires displacement of another
employee) may appeal to the Merit
Systems Protection Board (MSPE]. In the
final regulation this reassignment is no
longer an appealable action becausé it
does not u!’?ect the grade, pay, or tenure
of an employee and is no different than
an administration reassignment which is
never appealable to MSPB.

In addition, under current regulations,
appellants who challenge RIF actions
may appeal to MSPB and be granted a
hearing. This is the case whether there
are any material issues of fact involved,
or whether any such material issues of
fact require a hearing. As a result, the
cost of RIF appeals has greatly
increased without a concomitant
increase in the protection afforded to
appellants.

To encourage economy and efficiency
of Government operations without in
ani way detracting from the legitimate
rights of employees, the final regulation
provides that unless MSPB determines
there are material issues of fact in
dispute, the review of agency actions
will be confined to the written record.

Whether and to what extent a hearing
should be held in a particular case is a
matter for determination by the Board.

9. Retired Members of Uniformed
Services. § 351.501(h) is redesignated {d)
and amended to clarify conditions under
which certain retired members of the
uniformed services are considered
preference eligibles for RIF purposes.
The definition of “disabled veteran” is
broadened as it applies to certain
members who retired at the rank of
major or above. This change is based on
section 307 of the Civil Service Reform
Act of 1978.

The entitlement to preference by
reservists who at age 80 become eligible
for retired pay under chapler 67 of title
10, US.C, is clarified in § 351.501(d)(5).
This change is based on the Dual
Compensation Act as modified by
section 307 of the Civil Service Reform
Act of 1978, Also, § 351.501(d}{2) as
revised conforms to longstanding
interpretation of the Dual Compensation
Act that retired pay based on 20 years of
active service, even when the actual
service totals less than 20 years,
disqualifies a retired member for
retention preference. Both provisions
were included in the March 30, 1983,
proposed rulemaking but were
inadvertently omitted from the July 14,
1983, proposal. We received numerous
requests for clarification.

10. Other. Various other sections were
amended to update or drop obsolete
references. Minor changes were made
for consistency and some sections
reorganized for greater clarity. Subpart
], Reemployment Priority List, was not
changed and is nol reprinted here. A
review of all placement programs is
planned and changes to Subpart | will
be proposed if necessary.

11. Effective Date. Agencies may
delay implementation of these
regulations if RIF plans are underway as
of the date this regulation is issued and
the RIF will take effect on or before
January 16, 1984.

E.O. 12291, Federal Regulation

OPM has determined that this is not a
major rule as defined under Section 1(b)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on a
substantial number of small entities
bécause the regulation applies only to
Federal agencies.

List of Subjects in 5 CFR Part 351
Government Employees.
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U.S, Office of Personnel Manasgement.
Donald |. Devine,
Director.

Accordingly, Subparts A through I of

Part 351 of 5 CFR are revised to read as
follows:

PART 351—REDUCTION IN FORCE
Subpart A—{Reserved]
Subpart B—General Provisions

Sec.

351.20
351.202
351,208

Use of regulations.
Coverage.

Definitions,

351,204 Responsibility of agency.
351.205 Authority of OPM.

Subpart C—Transfer of Function

351.301 Applicability.

351.302 Transfer of employees.

351.303 Identification of positions with a
transferring function.

Subpart D—Scope of Competition

351.401 Determining retention standing.

351.402 Competitive area.

351403 Competitive level.

351.404 Retention register.

351.405 Employees demoted because of
unacceptable performance.

Subpart E—Retention Standing

351501 Order of retention—competitive
service,

351.502 Order of retention—excepted
service.

351.503 Length of service,

351.504 Credit for performance.

351.505 Records, -

351.508 Effective date of retention standing.

Subpart F—Release From Competitive
Level

351.601 Order of release from competitive
level.

351.602 Prohibitions.

351.603 Actions subsequent to release from
competitive level.

351.604 Use of furlough.

351.805 Liquidation provisions.

351.608 Mandatory exceptions,

351.8607 Permissive confinuing exceptions.

351.608 Permissive temporary exceptions.

Subpart G—Assignment Rights (Bump and
Retreat)

351.701
351.702
351.703

Qualifications for assignment.
Exception to qualifications.
351.704 Rights and prohibitions.
351.705 Administrative assignment,

Subpart H—Notice to Employes

351801 Notice period.

351.802 General and specific notices.

351.803 Content of notice.

351.804 Notice concerning consideration for
reemployment.

351.805 Expiration of notice.

351.806 New notice required,

351.807 Status during notice period.

Subpart I—Appeals and Corrective Action
351.901 Appeals.

Assignment involving displacement.

Sec.
351.902 Correction by agency.

. . » . .

Authority: 5 U.S.C. 1302, 3502, unless
otherwise noted.

Subpart A [Reserved]
Subpart B—General Provisions

§351.201 Use of regulations.

(a)(1) Each agency is responsible for
determining the categories within which
positions are required, where they are to
be located, and when they are to be
filled, abolished, or vacated. This
includes determining when there is a
surplus of employees at a particular
location in a particular line of work.

(2) Each agency shall follow this part
when it releases a competing employee
from his or her competitive level by
furlough for more than 30 days,
separation, demotion, or reassignment
requiring displacement, when the
release is required because of lack of
work, shortage of funds, insufficient
personnel ceiling, reorganization, or the
exercise of reemployment rights or
restoration rights.

{b) This part does not require an
agency to fill a vacant position.
However, when an agency, at its
discretion, chooses to fill a vacancy by
an employee who has been reached for
release from a competitive level for one
of the reasons in paragraph (a)(2} of this
section, this part shall be followed.

(c) Each agency is responsible for
assuring that the provisions in this part
are uniformly and consistently applied
in any one reduction in force.

(d) An agency authorized to
administer foreign national employee
programs under section 408 of the
Foreign Service Act of 1980 (22 U.S.C.
3968) may include special plans for
reduction in force in its foreign national
employee programs. In these plans an
agency may give effect to the labor laws
and practices of the locality of
employment by supplementing the
selection factors in Subparts D and E of
this part to the extent consistent with
the public interest. Subpart I of this part
does not apply to actions taken under
the special plans authorized by this

paragraph.

§351.202 Coverage.

(a) Employees covered. Except as
provided in paragraph (b) of this section,
this part applies to each civilian
employee in:

(1) The executive branch of the
Federal Government; and

(2) Those parts of the Federal
Government outside the executive
branch which are subject by statute to
competitive service requirements or are

determined by the appropriate
legislative or judicial administrative
body to be covered hereunder,

Coverage includes administrative law
judges except as modified by Part 930 of
this chapter.

(b) Employees excluded. This part
does not apply to an employee:

(1) In a position in the Senior
Executive Service; or

(2) Whose appointment is required by
Congress to be confirmed by, or made
with, the advice and consent of the
United States Senate, except a
postmaster.

(c) Actions excluded. This part does
not apply to:

(1) The termination of a temporary or
term promotion or the return of an
employee to the position held before the
temporary or term promotion or to one
of equivalent grade and pay.

(2) A change to lower grade based on
the reclassification of an employee's
position due to erosion of duties, the
application of new classification
standards, or the correction of a
classification error.

(3) The change of an employee from
regular to substitute in the same pay
level in the U.S. Postal Service field
service.

(4) The release from a competitive
level of a National Guard technican
under section 709 of title 32, United
States Code.

§351.203 Definitions.

In this part:

"Competing employee" means an
employee in tenure group I, I, or [IL

“Days"” means calendar days.

“Function” means all or a clearly
identifiable segment of an agency's
mission (including all integral parts of
that mission), regardless of how it is
performed.

“Local commuting area™ means the
geographic area that usually constitutes
one area for employment purposes. It
includes any population center (or two
or more neighboring ones) and the
surrounding localities in which people
live and can reasonably be expected to
travel back an forth daily to their usual
employmgnt.

“Performance rating” means an
official performance rating under a

rformance appraisal system approved

y OPM in accordance with 5 U.S.C,,
chapter 43; or for an agency not subject
to chapter 43, an official performance
rating as provided for in the agency’s
appraisal system.

“Reorganization” means the planned
elimination, addition, or redistribution
of functions or duties in an organization.
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"Representative rate” means the
fourth step of the grade for a position
subject to the General Schedule, the
prevailing rate for a position under a
wage-board or similar wage-determining
procedure, and for other positions, the
rate designated by the agency as
representative of the position.
Employees covered by the Merit Pay
System are General Schedule employees
for purposes of determining
representative rate,

“Transler of function” means the
transfer of the performance of a
conlinuing function from one
competitive area and its addition to one
or more other compelitive areas; or the
movement of the competitive area in
which the function is performed to
another commuting area,

§351.204 Responsibility of agency.

Each agency covered by this part is
responsible for following and applying
the regulations in this part when the
agency determines that a reduction in
force is necessary,

§351.205 Authority of OPM.

The Office of Personnel Manuagement
may establish further guidance and
instructions for the planning,
preparation, conduct, and review of
reductions in force through the Federal
Personnel Manual system. OPM may
examine an agency's preparations for
reduction in force at any stage. When
OPM finds that an agency's
preparations are contrary to the express
provisions or to the spirit and intent of
these regulations or that they would
result in violation of employee rights or
equities, OPM may require appropriate
corrective action,

Subpart C—Transfer of Function

§351.301 Applicability.

This subpart is applicable when the
work of one or more employees is
moved from one competitive area to
another, regardless of whether or not the
movement is made under authority of a
statute, Executive order, reorganization
plan, or other authority.

§351.302 Transter of employees.

(a) Before a reduction in force is made
in connection with the transfer of any or
all of the functions of a competitive area
lo another continuing competitive area,
each competing employee in a position
identified with the transferring function
or functions shall be transferred to the
continuing competitive area without any
change in the tenure of his or her
employment.

(b) An employee whose position is
transferred under this subpart solely for
liquidation, and who is not identified

with an operating function specifically
authorized at the time of transfer to
continue in operation more than 60 days,
is not a competing employee for other
positions in the competitive area gaining
the function.

(c) Regardless of an employee's
personal perference, an employee has
no right to transfer with his or her
function, unless the alternative in the
competitive area losing the function is
separation or demotion.

§351.303 Identification of positions with a
transferring function.

(#) The competitive area losing the
function is responsible for identifying
the positions of competing employees
with the transferring function. Two
methods are provided to identify
employees with the transferring
function:

(1) Identification Method One; and

(2) ldentification Method Two.

{b) Identification Method One must be
used to identify each position to which it
is applicable. Identification Method Two
is use only to identify positions to which
Identification Method One is not
applicable.

(¢) Under Identification Method One a
competing employee is identified with a
transferring function if:

(1) The employee performs the
function during all or a major part of his
or her work time; or

(2) Regardless of the amount of time
the employee performs the function
during his or her working time, the
function performed by the employee
includes the duties controlling his or her
grade or rate of pay.

{d) Under Identification Method Two,
compeling employees are identified with
a transferring function in the inverse
order of their retention standing.

(e)(1) The competitive area losing the
function may permit other employees in
the competitive area to volunteer for
transfer with the function in place of
employees identified under
Identification Method One or
Identification Method Two. However,
the competitive area may permit these
other employees to volunteer for
transfer only if no competing employee
who is identified for transfer under
Identification Method One or
Identification Method Two is separated
or demoted solely because a volunteer
transferred in place of him or her to the
competitive area that is gaining the
function.

(2) If the total number of employees
who volunteer for transfer exceeds the
total number of employees required to
perform the function in the competitive
area that is gaining the function, the
losing competitive area should give

preference to the volunteers with the
highest retention standing.

Subpart D—Scope of Competition

§351.401 Determining retention standing.

Each sgency shall determine the
retention standing of each competing
employee on the basis of the factors in
this subpart and in Subpart E of this
part.

§351.402 Competitive area.

(a) Each agency shall establish
competitive areas in which employees
compete for retention under this part,

(b) A competitive area may consist of
all or part of an agency, The minimum
competitive area in the departmental
service is a bureau, major command,
directorate or other equivalent major
subdivision of an agency within the
local commuting area. In the field, the
minimum competitive area is an activity
under separate administration within
the local commuting area. A competitive
area must be defined solely in terms of
an agency's organizational unit(s) and
geographical location, and it musi
include all employees within the
competitive area so defined.

(c) When a competitive area will be in
effect less than 90 days prior to the
effective date of a reduction in force, a
description of the competitive area shall
be submitted to the OPM for approval in
advance of the reduction in force.
Decriptions of all competitive areas
must be made readily available for
review,

§351.403 Competitive level,

(a) Each agency shall establish
compelitive levels consisting of all
positions in a competitive area which
are in the same grade (or occupational
level) and classification series and
which are similar enough in duties.
qualification requirements, pay
schedules, and working conditions so
that the incumbent of one position could
successfully perform the critical
elements of any other position upon
entry into it, without any loss of
productivity beyond that normally
expected in the orientation of any new
but fully qualified employee. Sex muy
not be the basis for assigning a position
to a competitive level, except for a
position which OPM has deétermined
certification of eligibles by sex is
justified.

(b) Each agency shall establish
separate competitive levels according to
the following categories:

(1) By service. Separate levels shall be
established for positions in the
competitive service and in the excepted
service.




49466  Federal Register / Vol. 48, No. 207 / Tuesday, October 25, 1983 / Rules and Regulations
(2) By appointment authority. (2) The agency shall list, at the bottom (2) Subgroup A includes each
Separate levels shall be established for  of the list prepared under paragraph preference eligible employee not
excepted service positions filled under (b)(1) of this section, the name of each included in subgroup AD.
different appointment authorities, employee in the competitive level with a (3) Subgroup B includes each
(3) By pay schedule, Separate levels written decision under Part 432 of this nonpreference eligible employee.

shall be established for positions under
different pay schedules.

(4) By work schedule. Separate levels
shall be established for positions filled
on a full-time, part-time, intermittent,
seasonal, or on-call basis. No distinction
may be made among employees in the
competitive level on the basis of the
number of hours or weeks scheduled to
be worked.

(5) By supervisory or nonsupervisory
status. Separate levels shall be
established for positions filled by a
supervisor or management official as
defined in § U.S.C. 7103(a) (10) and {11),
except that a probationary period
required by Subpart I of Part 315 of this
chapter for initial appointment to a
supervisory or managerial position is
not a basis for establishing a separate
competitive level.

(6) By trainee status. Separate levels
shall be established for positions filled
by an employee in a formally designated
trainee or developmental program
having all the characteristics covered in
§ 351.702 (e)(1) through (e)(4) of this
part.

(¢) Competitive levels shall be
submitted in advance to OPM and must
be in effect at least 90 days prior to &
reduction in force. Descriptions of
competitive levels when established
must be made readily available for
review,

§351.404 Retention register.

{a) When a competing employee is to
be released from a competitive level
under this part, the agency shall
establish a separate retention register
for that competitive level. The retention
register is prepared from the current
retention records of employees. Except
for an employee on military duty with a
restoration right, the agency shall enter
on the retention register, in the order of
retention standing, the name of each
competing employee who is:

(1) In the competitive level.

(2) Temporarily promoted from the
competitive level by temporary or term
promotion; or

(3) Detailed from the competitive level
under 5 U.S.C. 3341 or other appropriate
authority,

(b)(1) The name of each employee
serving under a time limited
appointment or promotion to a position
in a competitive level shall be entered

on a list apart from the retention register
for that competitive level, along with the
expiration date of the action.

chapter to remove him or her because of
unacceptable performance.

§351.405 Employees demoted because of
unacceptable performance.

An employee who has received a
written decision under Part 432 of this
chapter to demote him or her because of
unacceptable performance competes
under this part from the position to
which he or she will be or has been
demoted.

Subpart E—Retention Standing
§351.501 Order of retention—competitive
service.

(a) Competing employees shall be
classified on a retention register on the
basis of their tenure of employment,
veteran preference, length of service,
and performance in descending order as
follows:

(1) By tenure group I, group I, group
III; and

(2) Within each group by veteran
preference subgroup AD, subgroup A,
subgroup B; and

(3) Within each subgroup by years of
service as augmented by credit for
performance under § 351.504, beginning
with the earliest service data.

(b) Groups are defined as follows:

(1) Group I includes each career
employee who is not serving a
probationary period. (A supervisory or
managerial employee serving a
probationary period required by Subpart
1 of Part 315 of this title is in group 1 if
the employee is otherwise eligible to be
included in this group.)

(2) Group I includes each career-
conditional employee and each
employee serving a probationary period
under Subpart H of Part 315 of this
chapter. (A supervisory or managerial
employee serving a probationary period
required by Subpart I of Part 315 of this
chapter is in group 11 if that employee
has not completed a probationary period
under Subpart H of Part 315 of this
chapter.)

(3) Group Il includes all employees
serving under indefinite appointment,
temporary appointment pending
establishment of register, status quo
appointment, and any other nonstatus
nontemporary appointment.

(c) Subgroups are defined as follows:

(1) Subgroup AD includes each
preference eligible employee who has a

service-connected

compensable
disability of 30 percent or more.

(d) A retired member of a uniformed
service is considered a preference
eligible under this part only if the
member meets at least one of the
conditions of the following paragraphs
(d) (1), (2). or (3) of this section, except
as limited by paragraph (d)(4) or (d)(5):

(1) The employee's military retirement
is based on disability that either:

(i) Resulted from injury or disease
received in the line of duty as a direct
result of armed conflict; or

(i) Was caused by an instrumentality
of war incurred in the line of duty during
a period of war as defined by sections
101 and 301 of title 38, United States
Code.

(2) The employee’s retired pay from a
uniformed service is not based upon 20
or more years of full-time active service,
regardless of when performed but not
including periods of active duty for
training.

(3) The employee has been
continuously employed in a position
covered by this part since November 30,
1964, without a break in service of more
than 30 days.

(4) An employee who retired at the
rank of major or above (or equivalent) is
considered a preference eligible under
this part if such employee is a disabled
veleran as defined in section 2108(2) of
title 5, United States Code, and meets
one of the conditions covered in
paragraphs (d) (1), (2), or (3) of this
section.

(5) An employee who is eligible for
retired pay under chapter 67 of title 10,
United States Code, and who retired at
the rank of major or above [or
equivalent) is considered a preference
eligible under this part at age 60, only if
such employee is a disabled veteran as
defined in section 2108(2) of title 5,
United States Code.

§351.502 Order of retention—excepted
service,

Competing employees in the excepted
service shall be classified on retention
registers in a way that corresponds to
that under § 351.501 for employees in the
competilive service having similar
tenure of employment, veteran
preference and ratings
except that an employee who oompleles
1 year of current continuous excepted
service under & temporary sppointment
is in tenure group .
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§351.503 Length of service.

(a) Each agency shall establish a
service date for each competing
employee.

(b) An employee's service date is
whichever of the following dates reflects
the employee's creditable service:

(1) The date the employee entered on
duty, when he or she has no previous
creditable service;

(2) The date obtained by subtracting
the employee's total creditable previous
service from the date he or she last
entered on duty; or

(3) The date obtained by subtracting
from the date in paragraph (b)(1) or
(b}){2) of this section, the service
equivalent allowed for performance
ratings under § 351,504,

(c) An employee who is a retired
member of a uniformed service is
entitled to credit under this part for:

(1) The length of time in active service
in the armed forces during a war, orin a
campaign or expedition for which a
campaign badge has been authorized; or

(2) The total length of time in active
service in the armed forces if the
employee is considered a preference
eligible under § 351.501(d) of this part.

(d) Each agency shall adjust the
service date for each employee to
withhold credit for noncreditable time.

§351.504 Credit for performance.

(a) Performance ratings of outstanding,
exceeds fully successful, fully
successful, minimally successful and
unacceptable are those ratings
established under Part 430 of this
chapter.

(b) An employee's entitlement to
additional service credit for
performance under this subpart shall be
based on the employee's last three
annual performance ratings received
during the 3-year period prior to the date
of issuance of specific reduction-in-force
notices. :

(c) The current annual performance
rating shall be the last annual rating
except that:

(1) An employee who has received an
improved rating following an
opportunity to demonstrate acceptable
performance as provided in Part 432 of
this chapter shall have the improved
tating considered as the current annual
rating; and

(2) An employee’s current annual
rating shall be presumed to be fully
successful when the employee had been
demoted under Part 432 of this chapter
because of unacceptable performance
and as of the date of issuance of specific
reduction-in-force notices has not
received a rating for performance in the
position to which demoted.

(d) Service credit for employees who
do not have three previous annual
ratings shall be determined as follows:

(1) An employee who has not received
a rating shall receive credit for
performance for three assumed ratings
of fully successful or equivalent.

(2) An employee who has received at
least one but fewer than three previous
annual ratings shall receive credit for
performance based on the actual
rating(s) received and on one, or two,
assumed rating(s) of fully successful or
equivalent, whichever is needed to
credit the employee with three ratings.

{e) In computing credit for
performance an employee shall receive
for each of the three previous annual
performance ratings:

(1) Ten additional years of service for
each performance rating of outstanding
or equivalent;

(2) Seven additional years of service
for each performance rating of exceeds
fully successful or equivalent; or

(3) Five additional years of service for
each performance rating of fully
successful or equivalent.

(f) Each agency subject to Part 430 of
this chapter is responsible for assuring
that its application of these provisions is
consistent with that part. Each agency
not subject to Part 430 shall apply the
provisions of its performance appraisal
plan as appropriate.

§351.505 Records.

Each agency shall maintain the
current correct records needed to
determine the retention standing of its
compeling employees. The agency shall
allow the inspection of its retention
registers and related records by:

(8) A representative of OPM; and

(b) An employee of the agency to the
extent that the registers and records
have a bearing on a specific action
taken, or to be taken, against the
employee.

The agency shall preserve intact all
registers and records relating to an
employee for at least 1 year from the
date the employee is issued a specific
notice,

§351.506 Effective date of retention
standing.

Except for applying the performance
factor as provided in § 351.504;

(a) The retention standing of each
employee released from a competitive
level in the order prescribed in § 351.601
is determined as of the date the
employee is so released.

(b) The retention standing of each
employee temporarily retained in a
competitive level under § 351.608 is
determined as of the date the employee
would have been released from the

competitive level had temporary
relention action under § 351.608 not
been taken. The retention standing of
each employee so retained remains
fixed until the completion of the
reduction-in-force action which resulted
in the temporary retention.

(c) When an agency discovers an
error in the determination of an
employee’s retention standing, it shall
correct the error and adjust any
erroneous reduction-in-force action to
accord with the employee's proper
retention standing as of the effective
date established by this section.

Subpart F—Release From Competitive
Level

§351.601 Order of release from
competitive level.

(a) Each agency shall select competing
employees for release from a
competitive level under this part in the
inverse order of retention standing,
beginning with the employee with the
lowest retention standing on the
retention register. An agency may not
release a competing employee from a
competlitive level while retaining in that
level an employee with lower retention
standing except:

(1) As required under § 351.606 when
an employee is retained under a
mandatory exception or under §351.806
when an employee is entitled to a new
written notice of reduction in force; or

(2) As permitted under § 351.607 when
an employee is retained under a
permissive continuing exception or
under § 351.608 when an employee is
retained under 8 permissive temporary
exception.

(b) When employees in the same
retention subgroup have identical
service dates and are tied for release
from a competitive level, the agency
may select any tied employee for
release.

§ 351,602 Prohibitions.

An agency may not release a
competing employee from a competitive
level while retaining in that level an
employee with:

(a) A specifically limited temporary
appointment;

(b) A specifically limited temporary or
term promotion;

{c) A written decision under Part 432
of this chapter of removal or demotion
from the competitive level because of
unacceptable performance,

§351.603 Actions subsequent {0 release
from compatitive level.

An employee reached for release from
a competitive level shall be offered
assignment to another position in
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accordance with Subpart G of this part.
If the employee accepts, the employee
shall be assigned to the position offered.
If the employee has no assignment right
or does not accept an offer under
Subpart G, the employee shall be
furloughed or separated.

§351.604 Use of furlough.

(a) An agency may furlough a
. competing employee only when it
intends within 1 year to recall the
employee to duty in the position from
which furloughed.

(b) An agency may not separate a
competing employee under this part
while an employee with lower retention
standing in the same competitive level is
on furlough.

(c) An agency may not furlough a
competing employee for more than 1
vear.

(d) When an agency recalls employees
to duty in the competitive level from
which furloughed, it shall recall them in
the order of their retention standing,
beginning with the highest standing
employee,

§351.605 Liquidation provisions.

When an agency will abolish all
positions in a compelitive area within 3
months, it shall release employees in
subgroup order but may release them
regardless of retention standing within a
subgroup, excep! as provided in
§ 351.608. When an agency releases an
employee under this section, the notice
to the employee shall so state and also
shall give the date the liguidation will
be completed. An agency may apply
§ 351.607 and § 351.608 in liquidation.

§351.606 Mandatory exceptions.

(a) When an agency applies § 351,601
or § 351.605, it shall give the following
special retention priorities:

(1) Each group I or I preference
eligible employee entitled under section
9 of the Military Selective Service Act of
1967, as amended (50 U.S.C. App. 459),
to retention for 1 year after restoration
shall be retained over other employees
in the same subgroup for the retention
period; and

(2) Each group I or Il nonpreference
eligible employee entitled under section
9 of the Military Selective Service Act of
1967, as amended (50 U.S.C. App. 459),
to retention for either 6 months or 1 year
after restoration shall be retained over
other employees in the same subgroup
for the retention period.

(b) Each agency shall record on the
retention register, for inspection by each
employee, the reasons for any deviation
from the order of release required by
§ 351.601 or § 351.605.

§351.607 Permissive continuing
exceptions.

An agency may make exception to the
order of release in § 351.601 and to the
action provisions of § 351.603 when
needed to retain an employee on duties
that cannot be taken over within 90 days
and without undue interruption to the
aclivity by an employee with higher
retention standing. The agency shall
notify in writing each higher-standing
employee reached for release from the
same compelitive level of the reasons
for the exception.

§351.608 Permissive temporary
exceptions.

(a) Anagency may make exception
for not more than 90 days to the order of
release in § 351.601 and to the action
provisions of § 351.603 when needed to
retain an employee for 80 days or less
after the effective date of release of a
higher-standing employee from the same
competitive level:

(1) To continue an activity without
undue interruption; or

(2) To satisfy a Government obligation
to the retained employee; or

(3) When the temporary retention of
the lower-standing employee does not
adversely affect the rights of any higher-
standing employee who is released
ahead of the lower-standing employee.
The temporary retention of a lower-
standing employee on sick leave as a
permissive exception may exceed 90
days but may not exceed the date the
employee's sick leave is exhausted.

(b) When the agency retains an
employee for more than 30 days after
the effective date of release of a higher-
standing employee from the same
competitive level, it shall notify in
writing each higher-standing employee
reached for release of the reasons for
the exception and the date the lower-
standing employee's retention will end.
When the agency retains a lower-
standing employee for 30 days or less, it
shall list opposite the employee's name
on the retention register the reasons for
the exception and the date this
employee's retention will end.

Subpart G—Assignment Rights (Bump
and Retreat) :

§351.701 Assignment involving
displacement.

(a) General. When a group 1 or 1}
competitive service employee with a
performance rating of minimally
successful or equivalent, or higher, is
released from a competitive level, an
agency shall offer assignment, rather
than furlough or separate, in accordance
with paragraphs (b), (c), and (d) of this
section to another competitive service

position which requires no reduction or
the least possible reduction in
representative rate. The employee must
be qualified for the oifered position
which shall be in the same competitive
area and last at least three months.

(b) Lower subgroup—bumping. A
released employee shall be assigned in
accordance with paragraphs (a) and (d)
of this section and bump to a position
that:

(1) Is held by another employee in a
lower subgroup within the same or a
lower tenure group; and

(2) Is no more than two grades (or
appropriate grade intervals or
equivalent) below the position from
which the employee was released.

(c) Same subgroup—retreating. A
released employee shall be assigned in
accordance with paragraphs (a) and (d)
oli.this section and retreat to a position
that: :

(1) Is held by another employee with a
lower retention standing in the same
tenure group and subgroup;

(2) Is no more than one grade (or
appropriate grade interval or equivalent)
below the position from which the
employee was released, except that for
a preference eligible employee with a
compensable service-connected
disability of 30 percent or more the limit
is five grades [or appropriate grade
intervals or equivalent); and

{3) Is the same position, or an
essentially identical one, previously
held by the released employee in a
Federal ageacy.

(d) Limitations. (1) An employee in a
clerical position may be assigned only to
a clerical position and an employee in a
nonclerical position mey be assigned
only to a nonclerical position in an
assignment made r paragraph (b)
of this section.

(2) An employee with a current annual
performance rating of minimally
successful or equivalent may be
assigned under paragraph (c) of this
section only to a position held by
another employee with a current annual
performance rating no higher than
minimally successful or equivalent.

(e) Pay rates. (1) The determination of
equivalent grade intervals shall be
based on a comparison of representative
rates.

(2) Each employee's assignment rights
shall be determined on the basis of the
pay rates in effect on the date of
issuance of specific reduction-in-force
notices, except that when it is officially
known on the date of issuance of notices
that new pay rates have been approved
and will become effective by the
effective date of the reduction in force,
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assignment rights shall be determined
on the basis of the new pay rates.

§351.702 Qualifications for assignment.

(a) Except as provided in § 351.703, an
employee is qualified for assignment
under § 351.701 if the employee:

(1) Meets the OPM standards and
requirements for the position, including
any minimum educational requirement;

(2) Is physically qualified, with
reasonable accommodation where
appropriate, to perform the duties of the
position;

(3) Méets any special qualifying
condition which the OPM has approved
for the position; and

(4) Clearly demonstrates on the basis
of overall background, including recency
of experience, a positive ability to
successfully perform all critical
elements of the specific position upon
entry into it, without undue interruption
to that activity and without any loss of
productivity beyond that normally
expected in the orientation of any new
but fully qualified employee.

(b) The sex of an employee may not
be considered in determining whether
an employee is qualified for a position,
except for positions which OPM has
determined certification of eligibles by
sex is justified.

(c) An employee who is released from
a competitive level during a leave of
absence because of a compensable
injury may not be denied an assignment
right solely because the employee is not
physically qualified for the duties of the
position if the physical disqualification
resulted from the compensable injury.
Such an employee must be afforded
appropriate assignment rights subject to
recovery as provided by 5 U.S.C. 8151
and Part 353 of this chapter.

(d) If an agency determines, on the
basis of evidence before it, that a
preference eligible employee who has a
compensable service-conneeted
disability of 30 percent or more is not
able to fulfill the physical requirements
of a position to which the employee
would otherwise have been assigned
under this part, the agency must notify
the OPM of this determination. At the
same time, the agency must notify the
employee of the reasons for the
determination and of the right to
respond, within 15 days of the
notification, to the OPM which will
require the agency to demonstrate that
the notification was timely sent to the
employee's last known address. the
OPM shall make a final determination
concerning the physical ability of the
employee to perform the duties of the
position. This determination must be
made before the agency may select any
other person for the position. When the

OPM has completed its review of the
proposed disqualification on the basis of
physical disability, it must send its
finding to both the agency and the
employee. The agency must comply with
the findings of the OPM. The functions
of the OPM under this paragraph may
not be delegated to an agency.

(e) An agency may formally designate
as a trainee or developmental position a
position in a program with all of the
following characteristics:

(1) The program must have been
designed to meet the agency's needs and
requirements for the development of
skilled personnel;

(2) The program must have been
formally designated, with its provisions
made known to employees and
supervisors;

(3) The program must be
developmental by design, offering
planned growth in duties and
responsibilities, and providing
advancement in recognized lines of
career progression; and

(4) The program must be fully
implemented, with the participants
chosen through standard selection
procedures. To be considered qualified
for assignment under § 351.701 to a
formally designated trainee or
developmental position in a program
having all of the characteristics covered
in paragraphs (e) (1), (2), (3), and (4) of
this section, an employvee must meet all
of the conditions required for selection
and entry into the program.

§351.703 Exception to qualifications,

An agency may assign an employee
under § 351.201(b) or § 351.701 without
regard to OPM’s standards and
requirements for the position if:

(a) The employee meets any minimum
edgcalion requirement for the position;
an

(b) The agency determines that the
employee has the capacity, adaptability,
and special skills needed to
satisfactorily perform the duties and
responsibilities of the position.

§351.704 Rights and prohibitions.

(a)(1) An agency may satisfy an
employee's right to assignment under
§ 351.701 by assignment under
§ 351.201(b) or § 351.705 to a position
having a representative rate equal to
that to which he or she would be
entitled under § 351.701.

(2) An agency may, at its discretion,
choose to offer a vacant other-than-full-
time position to a full-time employee or
to offer a vacant full-time position to an
other-than-full-time employee in lieu of
separation by reduction in force.

(b) Section § 351.701 does not:

(1) Require an agency to assign an
employee to a position having a higher
representative rate;

(2) Authorize or permit an agency to
displace a full-time employee by an
other-than-full-time employee, or to
satisfy an other-than-full-time
employee’s right to assignment by
assigning the employee to a vacant full-
time position.

(3) Authorize or permit an agency to
displace an other-than-full-time
employee by a full-time employee, or to
satisfy a full-time employee's right to
assignment by assigning the employee to
a vacant other-than-full-time position.

§351.705 Administrative assignment.

{a) An agency may, at its discretion,
adopt provisions which:

(1) Permit a competing employee to
displacé an employee with lower
retention standing in the same subgroup
consistent with § 351.701 when the
agency cannot make an equally
reasonable assignment by displacing an
employee in a lower subgroup;

(2) Permit an employee in subgroup
[II-AD to displace an employee in
subgroup III-A or II-B, or permit an
employee in subgroup IlI-A to displace
an employee in subgroup I1I-B
consistent with § 351.701; or

(3) Provide competing employees in
the excepted service with assignment
rights similar to those in § 351.701 and in
paragraphs (a) (1) and (2) of this section.

(b) Provisions adopted by an agency
under paragraph (&) of this section:

(1) Shall be consistent with this part;

(2) Shall be uniformly and consistently
applied in any one reduction in force;

(3) May not provide for the
assignment of an other-than-full-time
employee to a full-time position;

(4) May not provide for the
assignment of a full-time employee to an
other-than-full-time position;

(5) May not provide for the
assignment of an employee in a
competitive service position to a
position in the excepted service; and

(8) May not provide for the
assignment of an employee in an
excepted position o a position in the
competitive service.

Subpart H—Notice to Employee

§351.801 Notice period.

(a) Each competing employee selected
for release from a competitive level
under this part is entitled to a written
notice at least 30 full days before the
effective date of release. When a
general notice is supplemented by a
specific notice, an agency may not
release an employee from his or her
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competitive level until at least 10 days
after the employee's receipt of the
specific notice.

(b) The notice shall not be issued
more than 90 days before release except
with the prior approval of OPM.

(c) The notice period begins the day
after the employee receives the notice.

(d) When an agency retains an
employee under § 351.606 or § 351.608,
the notice to the employee shall cite the
date on which the retention period ends
as the effective date of the employee's
release from the competitive level.

§351.802 General and specific notices.

When an agency cannot specifically
determine all individual actions at the
start of the notice period, it may issue
general notices which shall later be
supplemented by specific notices. The
combined general and specific notice
periods shall meet the requirements in
§ 351.801, and the combined contents of
the general and specific notices shall
meet the requirements in § 351.803.

§351.803 Content of notice.

(a) The notice shall state specifically
the action to be taken and its effective
date except as provided in paragraph (b)
of this section; the employee’s
competitive area, competitive level,
subgroup, service date, and annual
performance ratings received during the
last three years; the place where the
employee may inspect the regulations
and records pertinent to this case; the
reasons for retaining a lower-standing
employee in the same competitive level
under § 351.607 or §351.608; the
information on reemployment rights
except as permitted by § 351.804; and
the employee’s right, as applicable, to
grieve under a negotiated grievance
procedure or to appeal to the Merit
Systems Protection Board under the
provisions of the Board's regulations.
The agency shall comply with the
provisions of § 1201.21 of this title.

(b) A general notice shall inform the
employee that action under this part
may be necessary but a specific action
has not yet been determined, The notice
shall state that as soon as the agency
determines what action, if any, will be
taken under this part the employee will
receive specific notice of the action to
be taken. The general notice shall
contain an expiration date. A general
notice may also include other
information specified in paragraph (a) of
this section.

§351.804 Notice concerning consideration
for reemployment.

An employee who receives a specific
notice of separation under this part must
also be given information concerning the
right to reemployment consideration
under the provisions of Subparts B and
C of Part 330 of this chapter. This
information should be included in or
with the specific reduction-in-force
notice; otherwise, a separate
supplemental notice covering this
information must be given to the
employee.

§351.805 Expiration of notice.

(a) An agency may cancel an
unexpired general notice, or may renew
it for additional periods within the
maximum notice period referred to in
§ 351.801. A general notice expires as
stated therein unless, on or before the
expiration date, the employee receives a
renewal of the general notice or a
specific notice.

(b) A specific notice expires except
when followed by the action specified,
or by action less severe than specified,
in the notice or in an amendment made
to the notice before the agency takes the
action. An agency may not take action
before the effective date in the specific
notice. An action taken after the
specified date in the specified notice
shall not be ruled invalid for that reason
except when it is challenged by a
higher-standing employee in the

competitive level who is reached out of
order for reduction in force as a resull of
the action or when it results in a notice
period longer than the maximum
allowed.

§351.806 New notice required.

An employee is entitled to 8 new
written notice of at least 30 full days if
the agency decides to take an action
more severe than first specified.

§ 351.807 Status during notice period.

When possible, the agency shall
retain the employee on active duty
during the notice period. When in an
emergency the agency lacks work or
funds for all or part of the notice period,
it may place the employee on annual
leave with or without his or her consent,
on leave without pay with his or her
consent, or in a nonpay status without
his or her consent.

Subpart I—Appeals and Corrective
Action

§351.901 Appeals.

An employee who has been
furloughed for more than 30 days,
separated, or demoted by a reduction-in-
force action may appeal to the Merit
Systems Protection Board. Unless the
presiding official determines that there
are material issues of fact in dispute that
would require a hearing for resolution,
the review of an agency action shall be
confined to the written record.

§351.902 Correction by agency.

When an agency decides that an
action under this part was unjustified or
unwarranted and restores an individual
to the former grade or rate of pay held
or to an intermediate grade or rate of
pay, it shall make the restoration
retroactively effective to the date of the
improper action.

. . - - .
{FR Doc. 83-20084 Filed 10-24-43; 845 am)
BILUNG COOE 6325.01
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OFFICE OF PERSONNEL Information section of the rules The regulations meet agency and
MANAGEMENT proposed on July 14. During the 30-day OPM concerns about the cost,
comment period on the July 14 proposal,  paperwork, and time requirements of
5 CFR Parts 300, 335, 430, 431, 451, OPM received comments from 40 Performance Management. Agencies are
531, 532, 540, and 771 Federal agencies, 10 professional not required to write performance
organizations, 7 labor organizations, and  standards at three element rating levels,
Performance Management System 83 individuals, most of whom were although they are encouraged to do so.
e Office of Pe I Federal employees. Many of the The minimum requirement is three
Mmmen:.ce PLRSIRORRG comments contained specific element rating levels with written

ACTION: Final rule and interim rule, and
request for comments.

SUMMARY: The Office of Personnel
Management is issuing regulations to
implement Performance Management
including a Performance Based Incentive
System for the General Schedule, The
rules also require that agencies grant
merit pay employees the equivalent of
the General Schedule within-grade pay
increase to provide equity between
merit pay and General Schedule
employees. These regulations reflect
major comments on recent proposals to
create a system designed to pay
employees based on performance.
DATES: Effective November 25, 1983.
Comment date: OPM invites comments
on the interim rule portions of the
document (§ 430.207(d), § 540.102, the
definitions of “total performance pay"
and "total performance pay pool”,

§ 540.109, and § 540.110({a)(3)). To be
considered, comments must be received
by December 27, 1983.

ADDRESS: Send or deliver written
comments (on the interim rules) to: John
W. Fossum, Assistant Director for
Performance Management, Workforce
Effectiveness and Development, Office
of Personnel Management, 1900 E Street,
NW., Washington, D.C. 20415. :
FOR FURTHER INFORMATION CONTACT:
James Weddel, 202-6832-7630.

SUPPLEMENTARY INFORMATION:
Background

On March 30 and July 14, 1983, OPM
proposed revisions to 5 CFR Parts 300,
335, 430, 451, 531, 532 and 540, and a
new part 431 that would require
agencies to implement a Performance
Management System (48 FR 13342 and
48 FR 32288). Sixty and 30-day comment
periods were provided respectively,
during which OPM requested comments
and suggestions.

We have carefully reviewed and
analyzed all comments received during
the comment periods, adopted many
suggestions, and made numerous
modifications to the proposals.

Comments

Comments received on the earlier
proposal (except for a number of
comments on the Merit Pay System) are
reflected in the Supplementary

constructive suggestions: OPM is
adopting many of those suggestions in
this document.

Overview of the Performance
Management System

The new Performance Management
System regulations will meet OPM's
primary objectives and, we believe, will
also meet agency needs and objectives.
The regulations establish pay for
performance systems for all employees
and provide needed revisions to merit

pay.

All General Schedule employees who
earn at least a “Fully Successful” rating
on all critical elements and a “Fully
Successful" summary rating will be
eligible to receive within-grade
increases. The proposal that General
Schedule employees in top pay steps of
their grade be rated at least "Exceeds
Fully Successful” in order to receive
within-grade increases has been deleted.

All merit pay employees who earn a
“Fully Successful” summary rating will
receive pay increases equivalent to
those received by General Schedule
employees as well as the amount of any
general pay increase,

A writlen recommendation for
appropriate monetary, non-monetary, or
honorary recognition must be prepared
for all employees who earn an
"Outstanding” summary rating.
Agencies must establish a “Total
Performance Pay Pool" to be distributed
to merit pay employees as a
combination of merit pay increases and
performance-related cash awards. Each
agency plan for administering the
agency Merit Pay System must specify a
funding level for merit pay performance
awards to be specified by OPM within
the context of agency past practices.

To emphasize the connection between
performance and awards, Incentive
Awards regulations have been divided
into two parts: Performance Awards and
Special Awards. Employees can earn a
Performance Award for performance
that “Exceeds Fully Successful" overall
or on one or more critical elements of a
job. To further strengthen the link
between pay and performance in the
minds of employees and their
supervisors, performance awards and
QSI's will be provided as soon as
possible after annual performance
ratings are approved.

performance standards at the “Fully
Successful” level. In addition, revised
performance appraisal requirements will
be implemented at the beginning of an
agency's new appraisal cycle, avoiding a
requirement for revision of individual
Performance Plans in the middle of the
current appraisal cycle.

Employees will be able to seek a
reconsideration if they feel that
performance ratings are unfair.
Additional procedures for review of a
performance rating, including a
grievance procedure, can be established
at the discretion of the agency head.
Agencies will not be able to utilize
preestablished rating distributions that
interfere with appraisal of actual
performance against standards.
Agencies are required to provide for
second level review of ratings in the
interest of employee equity and ensuring
that ratings are consistent with
organizational accomplishments.
Through that process, managers can
change inaccurate appraisals. It is
required that critical elements, non-
critical elements, and performance
standards be related to an employee's
assigned work. Higher level approval of
elements and standards is required.

The regulations require each agency
to establish a Performance Management
Plan for OPM approval. Agencies will be
able to tie the establishment and
revision of performance elen}enls and
standards to the beginnin % o
management planning cycles so that
employee performance expectations can
clearly support achievement of
organizational goals and objectives.
Performance ratings and performance
based personnel actions can now reflect
each employee's contribution during the
past year to achievements in support of
the organization's purposes and mission.

The regulations standardize
performance ratings among agencies by
requiring five summary rating levels.
Agencies may consider performance of
non-critical elements in deriving
summary ratings but more weight must
be given to performance of critical
elements. The regulations also
standardize performance requirements
for within-grade increases, performance
awards, quality step increases, career
ladder promotions, and merit pay. For
the first time, regulations are being
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established for SES performance
appraisal. The SES regulations parallel
appraisal requirements for other
employees.

Key Issues in the Final Regulations

The following are the key issues
raised in the proposed regulations, a
general summary of comments which
have been received in these areas, and
an explanation of the final regulations.

1. Career Ladder Promotions and Time-
In-Grade Restrictions

a. Sections 300.602, 335.104.

b. Half of the agencies who
commented on these proposals noted
they were very pleased that longer time-
in-grade restrictions were eliminated
from the proposals. Most commenters
continued to support the requirement
that an employee be rated “Fully
Successful' overall to receive a career
ladder promotion. A number of agencies,
labor arganizations, and individual
commenters were concerned with the
new requirement for priority
consideration for career ladder
promotions for employees with the
highest summary ralings in situations
when not all eligible employees could
receive promotions. Several thought that
the scope of coverage must be narrower
than “all employees and requested
clarification,

c. The regulation retains the
requirement for a “Fully Successful”
summary rating in order to be eligible
for a career ladder promotion and for
ratings of “Fully Successful” or better on
all critical elements that are critical to
the position at the next higher grade
level in the career ladder. The
requirement that employees with the
highest summary ratings be given first
consideration in career ladder
promotions is clarified to indicate that
the employees concerned must be in the
same career ladder,

d. These regulations retain the
connection of performance to career
ladder promotions by requiring agencies
to carefully consider both summary
rutings and pertinent critical element
ratings in making such promotions and
to promote employees with higher
summary ratings when not all
employees in the same career ladder
can be promoted at the same time. The
phrase “same career ladder” should be
interpreted to mean positions in the
same series and, at agency discretion,
usually in the same organization.

2 Distinguishing Between the Terms
Appraisal” and “Performance Rating"

a. Sections 430,201(d); 430.203;
:Ti;).Z()d(b): 431.201(d); 431.203; 431.204(b).

b. Several commenters indicated that
the terms “appraisal” and “rating"
appeared to have the same meaning in
the proposed regulations.

c. The final regulations distinguish
between appraisal of performance
during an appraisal period and a written
performance rating provided to the
employee. I

d. This change permits agencies to
determine whether a regulation is
referring to the act or process of
reviewing and evaluating performance
(appraisal) or to written records of
element or overall performance
(ratings).

3. Definition of a Critical Element

a. Sections 430.203 and 431.203,

b. Regarding the definition of “critical
element,” a number of agencies
recommended deleting, revising, or
expanding the phrase “which
contributes toward accomplishing
organizational goals and objectives”,
Several agencies and a labor
organization also pointed out that the
phrase “in the position” is inconsistent
with identifying critical elements for
details to another position. Finally,
agencies stated that the word
“acceptable” was not defined.

¢, The definition of a “critical
element” has been revised by deleting
the word “acceptable” which has
several possible me and using the
word “unacceptable”, which is defined
in law. Specifically, the July 14 proposal
stated that a critical element “is of such
importance that acceptable performance
on the element is necessary for
acceptable performance in the position"
while the final regulation states that a
critical element “is of such importance
that unacceptable performance on the
element would result in unacceptable
performance of assigned work". It
should also be noted that the revised
definition refers to performance "of
assigned work" instead of performance
“in the position".

d. The phrase “which contributes
toward accomplishing organizational
goals and objectives" was not changed
because it provides a minimum criterion
for identification of critical elements.
The goals and objectives referred to
would be those for the unit where the
employee works, not necessarily
agency-wide objectives. Identified
critical elements must be consistent
with the planned work of the
organizational unit, Use of the phrase
"performance of assigned work" will
enable agencies to consider
performance in more'than one position
when deriving a summary rating, as long
as an employee served in all positions
considered for the agency’s minimum

appraisal period and during the annual
appraisal period.

4. References to Non-Critical Elements

a. Sections 430.203, 431.203, 430.204(b),
431.204(b).

b. A few commenters noted that
reference should be made to appraisal
of non-critical elements in the
definitions of several terms.

c. The definitions of the following
terms have been amended by adding
references to non-critical elements:
“Appraisal System," “Performance,”
“Performance Plan,” “Rating," and
"Performance Rating.” In addition,
regulations on the performance
appraisal process provide that
employees must be appraised and rated
on any non-critical elements included in
individual Performance Plans.

d. Although an agency is not required
to establish or identify non-critical
elements, the definitions indicate that
when non-critical elements are included
in individual Performance Plans, a
written performance rating for the non-
critical elements must be prepared.

5. Use of Non-Critical Elements

a. Sections 430.203, 430.204(d)(1),
431.203, 431.204(d)(1).

b. Fourteen agencies, two
associations, one labor organization and
six individuals stated that performance
on non-critical elements should be
considered in deriving a summary rating
of performance. Commenters felt that
employees should be held accountable
for the whole job. Commenters also
stated that appraisal of non-critical
elements would be meaninigless unless
performance of non-critical elements
had & bearing on an employee's
summary rating.

c¢. The prohibitions on use of non-
critical elements in deriving summary
ratings have been deleted from non-SES
and SES performance appraisal
regulations.

d. Agencies will be required to include
decision tables for deriving summary
ratings in their Performance
Management Plans. Agency procedures
for deriving summary ratings may
include consideration of ratings on non-
critical elements but only if the
procedures give more weight to
performance of critical elements,

6. Revision of Rating Level Definitions

a. Sections 430.204(h); 431.204(h),

b. Several agencies and individuals
commented that quantity and timeliness
criteria may not be pertinent to all
positions and that production of work
ahead of schedule may not be desirable
for some positions. Some agencies also
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indicatad that the definitions of
“Minimally Successful" and
“Unacceptable” performance were too
much nllge. One comment objected to
the phrase “corrective action must be
taken" in the definition of
“Unacceptable” or “Unsatisfactory”
performance. About one-fourth of
agencies and a few individuals asked
that the same names be used for both
SES and non-SES rating levels.

c. The definitions of "Outstanding”
and “Exceeds Fully Successful” have
been changed by adding the phrase “as
warranted” to indicate selective
application of quantity, timeliness, and
amount of supervision as factors
differentiating levels of performance.
Also, the definitions of "Minimally
Successful” and “Minimally
Satisfactory" have been revised to
indicate that performance needs
improvement, but is not “Unacceptable”
or "Unsaltisfactory”. All references to
remedial and corrective action have
been deleted from the SES rating level
definitions. The phrase “consistent with
required procedures” has been added to
the requirement for corrective action for
the “Unacceptable” non-SES rating
level.

d. These changes reflect the concept
that quality of performance is a
universally applicable factor in
measuring performance, while other
factors should be applied only if
appropriate to the type and level of
position involved. The revised
definitions also create a greater
distinction between “Minimally
Successful” and “Unacceptable”
performance, especially if it is
understood that the performance
standards mentioned in the definition of
the “Unacceptable” [“Unsatisfactory™)
rating level are those which have been
written at the “Minimally Successful”
(“Minimally Satisfactory™) or
“Unacceptable” (“Unsatisfactory™)
level. The standards describe a
threshold of performance, below which
performance is “Unacceptable” or
“Unsatisfactory".

Names of the two lowest rating levels
have not been changed because of
specific statutory references to
“Unacceptable” performance of non-SES
employees, “Satisfactory” performance
as a requirement for Federal Wage
System step increases and “"Minimally
Satisfactory™ and "“Unsatisfactory”
summary rating levels for SES
employees.

7. Performance Rating Procedures

a. Sections 430,203, 430.204(b), (c), (d),
(e): 431.203, 431.204 (b), (c), {d), (e).

b. Almost one-third of agencies
commenting, two labor organizations,

and an individual commenter indicated
a desire to continue with existing
procedures using fewer than five
element rating levels. Just over one-third
of agencies preferred not to write
performance standards at three element
rating levels, many of them stating that
agencies should have the flexibility to
set the number of wrilten standards.
Half of those objecting saw no benefit,
stated that costs would be high, and
thought there would be too much
paperwork and burden on supervisors.
Half felt there should only be one
standard, written at the “Fully
Successful" level, while a few others
thought there should be two.

¢. Agencies are now required to have
a minimum of three rating levels for all
critical elements, written performance
standards at the “Fully Successful” level
for all elements, and five summary
rating levels. At any time during the
appraisal cycle when performance has
been determined to be below “Fully
Successful” on one or more critical
elements, agencies are required to
provide a Performance Improvement
Plan to an employee if performance
standards had not previously been
established at the “Unacceptable”
(“Unsatisfactory”) level or the rating
level immediately above the
“Unacceptable” {“Unsatisfactory”’)
level. The Performance Improvement
Plan must explain employee
deficiencies, explain steps to be taken in
an attemp! to resolve the deficiencies,
and include performance standards
established at the “Minimally
Successful” (“Minimally Satisfactory™)
level. The Performance Improvement
Plan must be provided to the employee
at the beginning of a new appraisal
period. 5 CFR Part 432 provides for an
opportunity period to improve
“Unacceptable” performance which is in
addition to the new appraisal period
described above. The length of the new
appraisal period will be determined by
the agency, but cannot be shorter than
the agency's minimum appraisal period.

As an editorial change, the non-SES
definition of the term “rating” and the
SES definition of the term “performance
rating” have been changed by deleting
the names of rating levels.

d. The proposed regulations specify
minimum requirements. Agencies are
required to write performance standards
at the “Minimally Successful™
(“Minimally Satisfactory™) level only
when demonstrated performance is
below “Fully Successful” on one or more
critical elements. The minimum rating
requirements provide a sufficient basis
for within-grade increase
determinations. Although these
requirements are a minimum, agencies

are encouraged to establish five element
rating levels.

8. Performance ratings for Reduction-in-
Force

a. Sections 430.204(k), {1}(m);
431.204(1), {m), [n).

b. Agencies have asked if the annual
performance ratings to be used as a
basis for Reduction-In-Force could
include ratings given for appraisal
periods of less than one year.

c. The regulations state that agencies
must take into consideration all
performance ratings given during the
annual appraisal period when preparing
an annual rating. The regulations also
state that one exception to use of annual
performance ratings as a basis for RIF is
when a new employee does not have a
performance rating of record, but has
served for the agency'sminimum
appraisal period. Agencies are required
to rate the performance of the newly
hired employee and use the rating as a
basis for the RIF action.

d. These revisions provide that annual
ratings used as a basis for RIF actions
are not interim ratings or unscheduled
ratings provided upon reassignment of a
supervisor or employee, completion of a
detail, because of poor performance, or
for some other reason. Instead, annual
ratings are prescheduled ratings given
once each year.

9. Grievance of a Performance Rating

a, Sections 430.204(p) and
771.206{c)(3).

b. Over half of the agencies d
with the July 14 proposal which stated
that an “employee may not grieve or
appeal a performance rating." About
half of the agencies disagreeing were
concerned with employees’ perception
of faimess and objectivity. About one-
fourth were concerned with FLRA
rulings and the scope of grievances.
About one-fifth were concerned with
potential disputes, and with employees
seeking more expensive avenues of
redress (such as EEO complaints), when
they disagreed with their ratings. Two
agencies noted that there might be
inconsistent treatment of bargaining unit
vs. non-bargaining unit members. Four
of the 10 associations and all seven
labor organizations disagreed with the
propos s did one-fourth of the
individual commenters, citing legal and
FLRA issues as well as the employees’
perception of fairness and objectivity in
performance ratings.

c. The revised regulations require that
an employee be provided an opportunity
to request reconsideration of &
performance rating by the supervisor or
manager who approved the rating. Th +




Federal Register / Vol. 48, No. 207 / Tuesday, October 25, 1983 / Rules and Regulations

49475

revised regulations also provide that an
agency may, at the discretion of the
sgency head, establish a further review
of a performance rating. The review
procedure may be established under a
negotiated sgreement. However, SES
performance evaluations are not
covered by the Agency Crievance
System procedures established under 5
CFR Part 771,

d. The revision will enable agencies to
permit grievances of peformance ratings,
but agenties may determine that
performance ratings will not be
grievable,

10. Performance Ratings for Details

a. Sections 430.204(g), (r); 431.204{p),
(q)

b. A number of agencies stated that
clements and standards cannot always
be provided at the beginning of a detail
within an agency because not all details
are anlicipated in advance. A few
agencies also requested clarification of
the regulations on details to other
organizations.

c. The regulations provide that
zgencies should provide elements and
standards as soon as possible but no
later than 30 days after the beginning of
a detail or temporary promotion within
the same agency. The regulations also
provide more detailed instructions on
performance ratings for non-SES
employees detailed to another
organization. Agencies are required to
prepare performance ratings if the
employee had served for the minimum
appraisal period in the agency, Failing
that, agencies are required to make a
reasonable effort to obtain appraisal
information from the other organization
sufficient to prepare a performance
rating, If no rating can be prepared, the
agency can extend an employee's rating
of record for no longer than one year.

d. Regulations on details of SES
employees to other organizations have
not been revised because of the specific
legal requirement for annual ratings
based on performance during an
eppraisal period.

11. Implementation

2. Sections 430.207, 430.301, 431.301.

b. Over half the agencies, three labor
organizations, and one professional
association stated that agencies need
more time to implement the Performance
Minagement System. One-fourth of the
dgencies also noted that performance
appraisal changes would be more costly
ind burdensome if implemented during
te middle of an appraisal period. It was
noted that new appraisal requirements
must be implemented before personnel
decisions based on the new appraisal
data can begin.

c. The regulations set staggered
implementation dates for new
performance appraisal requirements by
grade level. The regulations also state
that decisions hased upon performance
appraisals under an agency's
Performance Management Plan must
begin as soon as possible after
performance appraisal provisions have
been implemented.

d. A proposed requirement has been
deleted which would have required
agency reporls of provisions of any
negotiated agreement which conflict
with Performance Management System
regulations.

12. Documentation for SES Performance
Appraisals

8. Section 431.204(0), (r).

b. In response to a few comments, the
regulations have been revised to provide
that SES employees must be provided a
copy of a final performance rating. The
regulations also provide that a senior
executive’s response to an initial rating
must be provided to the official making
the higher level review and to the
Perfomance Review Board,

13. Use of SES Appraisals as a Basis for
Personnel Actions

a. Section 431.204(u), (v).

b. Several commenters noted that
performance appraisals would not have
any impact on the base pay of SES
employees.

¢. The regulations provide that SES
performance ratings may provide a
basis for decisions to grant
performance-related ES pay rate
adjustments.

14. Performance Salary Geiling for
General Schedule Employees

a. Sections 531.404(a).

b. Half of the agencies, individuals,
and associations commenting and six
labor organizations asked that the
performance salary ceiling proposal for
General Schedule employees be deleted.
The proposal would have required a
summary rating of “Exceeds Fully
Successful” for within-grade increases
above step 7 of each grade. Commenters
cited 8 GAO opinion, the prospect of
rating “inflation”, and inconsistency
with lower performance requirements
for promotions.

¢. The performance salary ceiling
previously proposed for General
Schedule employee has been deleted.

15. Mandatory Quality Step Increases

a. Sections 430.204(1), (t): 431.204(f),
(w); 531.504.

b. Seventeen agencies and two labor
organizations objected to requiring
quality step increases for “Outstanding"

employees in steps 1-3 of their grade.
Reasons for objections included reduced
management flexibility, a preference for
granting cash awards, concern that the
QSI would be meaningless if the
employee was quickly promoted,
preference for treating all “Outstanding"
employees the same, and concern that
QSI's might not be appropriate if
disciplinary or budgetary problems
existed.

c. The proposed requirement for
mandatory QSI's for "Outstanding”
employees in steps 1-3 of each grade
has been deleted.

d. The regulations require that written
recommendations for appropriate
monetary, non-monetary, or honorary
recognition be provided for all
employees with “"Outstanding” summary
performance ratings.

18. Productivity Benefit Sharing
Programs

a. Part 451, Subpart C (Reserved).

b. One agency asked whether it could
continue developing and implementing
specially designed Productivity Benefit
Sharing Programs and like productivity
programs.

c¢. The regulations now contain a
“Reserved” Subpart for Productivity
Benefit Sharing regulations, which OPM
may publish in the future. In the
meantime, nothing precludes agencies
from continuing the development and
implementation of Productivity Benefit
Sharing Programs.

17. A Special Award may be granted
alone or in addition to a Performance
Award

a. Section 451.201(b) and 451.208(c).

b. Almost one-fourth of the agency
comments made evident the need for
further clarification.

c. New language clarifies that a
Special Award may be granted alone or
in addition to a Performance Award.
Presidential awards shall be granted
only under this subpart.

18. Definition of “"Meritorious Action"

a. Section 451.203,

b. Almost one-fourth of the agencies
expressed the need for clarification of
the difference between Performance
Awards under Part 531, Subpart F, and
Meritorious Action Awards under Part
451.

c. New language clarifies the purpose
and use of Meritorious Action Awards
under Part 451. Meritorious actions
rewarded must be outside or beyond job
responsibilities and performance
standards, and must be highly
exceptional and unusually outstanding.
Language proposed on July 14 which
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stated that Special Awards “shall be in
addition to a performance award" has
been deleted to further clarify the
distinction between awards for
performance and Special Awards.

19. Awards for One-Time Special Acts
or Services

a. Sections 451.204 and 531.601(c).

b. Several agencies indicated a need
to clarify the circumstances under which
awards for special acts or services may
be given.

¢, One-time special acts or services
within the scope of normal employee job
responsibilities and performance
standards shall be rewarded under the
Performance Awards component of the
Performance Management Plan; those
outside the scope of job responsibilities
and performance standards shall be
rewarded under the Special Awards

Program.

20. Coverage of Employees Under the
Merit Pay System

a. Seclions 531.603(a) and 451.203[a).

b. One agency and one individual
comment reflected the need for further
clarification.

c. New language clarifies that
employees in the Senior Executive
Service are not eligible for performance
awards under Part 531, Subpart F, but
that employees covered under Merit Pay
Systems established under Chapter 54 of
title 5, United States Code, are eligible
for performance awards. The revision
also clarifies that all Merit Pay and
Senior Executive Service employees are
eligible for Special Awards, but only
under the agency Performance
Management Plan,

21. Definitions of Awards Terms

a. Sections 531.604 and 451.204.

a. A number of agencies commented
on the need to add definitions of the
terms “honorary award”, “monetary
award"”, “non-monetary award",
“contribution”, “meritorious action™ and
“special act or service”, and to provide
a maore precise definition for the terms
“tangible benefits" and “intangible
benefits.”

¢. New language provides definitions
for each of these terms.

22, Policy on Performance Awards and
Special Awards

a. Sections 531.605(a) and 451.205(a).
b. New language provides further
clarification regarding OPM policy for
the Performance Awards and Special

Awards Programs. -

23. Inclusion of any Within-Crade
Increase and/or Quality Step Increase
in the Limit of 15% of Employee Base
Pay When Granting a Performance
Award

a. Section 531.605(b)(3).

b. Several agencies and individuals
and one professional association
preferred that within-grade increases
and OS8I's not be included in the 15-
percent-of-base-pay limitation on
performance awards. These commenters
felt the limits should be established by
agencies, within OPM guidelines and
agency budget limitations. Several
agencies and individuals were also
concerned about the possible conflict
between the timing of a Performance
Award and the timing of & Within-Grade
Increase, which could occur several
months later.

c. The regulations provide that if the
sum of a performance award
recommended and any within-grade
and/or quality step increase received by
the employee during the previous twelve
(12) months exceeds 20 percent, the
award must be reduced to that
maximum.

d. This provision is consistent with a
20% limitation on performance awards
for SES employees.

24. OPM Guidance to Agencies

a. Sections 531.608(a) and 451.208(a).

b. Earlier proposed regulations
required that OPM provide guidance to
agencies on honorary and non-monetary
awards, including honorary Presidential
awards,

c. New language requires that OPM
provide guidance to agencies on how the
entire Performance Award component of
the Performance Management Plan
should be carried out.

d. This further reinforces the statutory
requirement (5 U.S.C. 4506) that OPM
provide guidance on all aspects of the
awards program.

25. Review and Approval of the
Performance Award Component of the
Agency Performance Management Plan

a. Section 531.608(b).

b. New language corrects an oversight
in the earlier regulations.

c. The regulation requires that OPM
review and approve the agency
Performance Award component of the
Performance Management Plan, as
required under Section 430.207.

26. Documentation of Performance
Awards and Special Awards in Official
Personnel Folders

a. Sections 531.609(a)(1) and
451.209(a)(8).

b. This requirement has been maoved
to ""Agency Responsibilities” for
purposes of clarity.

27. Consideration of Performance
Awards When Rating and Ranking an
Employee for a Promation

a. Sections 531.609{a)(2) and
451.209(a}(9).

b. Agencies called to our attention the
need to maintain this requirement in the
regulations in order to comply with a
statutory requirement (5 U.S.C. 3362).

c. This provision corrects an
oversight. It requires that due weight be
given to a Performance Award or a
Special Award when rating and ranking
an employee for a promotion.

28. Plan for Determining the
Performance Award Fund

a. Section 531.609(d}(8).

b. This provision is required under
Section 430.207 and should also appear
in this Subpart.

c¢. Section 430.207(a)(4) requires that
the agency Performance Management
Plan include plans for determining and
distributing Within-Grade Increases,
Quality Step Increases, and the agency
performance award fund, including
previous years' and projected
expenditures,

29. Funds for Productivity Benefit
Sharing Programs

&a. Section 531.609(d)(6).

b. The regulation requires that funds
for awards for Productivity Benefit
Sharing Programs be separate from
funds for Performance Awards.

c. This provision was moved from
Section 531.608(b) to Section
531.609(d)(6) for purposes of clarity.

30. Merit Pay Performance Appraisal
Period

a. Section 540,105(b).

b. This section requires that agencies
align their merit pay performance
appraisal periods to end proximate to
the time of the merit pay increase. The
change allows OPM to adjust that time
requirement.

c. If it becomes necessary to award
merit pay increases on a regular basis at
a different time of the year, it would also
be appropriate for agencies to adjust
their performance appraisal year.

31. Consideration of Other Pay
Increases Received

a. Section 540.106(b).

b. One-fourth of the agencies, an
individuel and one association
commented on the requirement to
consider other pay increases when
determining the merit pay increase.
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Most of the commenters said that such
consideration should remain optional;
one agency thought that the reason for
any increase (or the lack of one) should
also be considered; and one agency and
an individual suggested that prior years'
merit pay increases should not be
considered.

c. The section has been changed to
include consideration of the reasons for
previous pay adjustments, and to add
performance awards,

d. Earlier pay increases and awards
and the reason that they were or were
not granted must be considered if the
rerit pay process is to be properly
managed.

32. New Appointments to Merit Pay
Positions

a. Section 540.103(c).

b. This section refers to the agency
head's authority to identify merit pay
employees. The change excepts from
merit pay fund calculations and merit
pay adjustment eligibility those
employees who had been appointed to
the Federal service on the same date as
the General Schedule increase.

c. Persons thus appointed will have
their pay set at a rate in the pay range

which has already been adjusted for the

General Schedule increase. It would be
inappropriate to aliow the employee to
receive the pay adjustment a second
time through the merit pay process.

33. Date for Determining Merit Pay
Funds Available

a. Section 540.104(b).

b. This section prescribes how
agencies determine the amount of
money which is available to be
allocated as merit pay increases. The
change makes it explicit that merit pay
funding computations are to be based on
agency merit pay populations as they
exist on the effective date of the merit
pay increases.

c. The merit pay fund is derived by
accumulating contributions made in
behalf of each employee who is to have
his or her pay set in accordance with the
System. The fund, therefore, needs to be
computed on the population which
exists at the time of the increases.

34. Merit Pay Performance Salary
Ceiling

a. Section 540.110(d).

b. This proposal would have reserved
rates of pay higher than the equivalent
of step 7 to merit pay employees who
are rated either “Exceed Fully
Successful” or “Outstanding”. One-
fourth of cies, one association, and
one individual commenter opposed the
restriction ouu'ight: several pointed out
that it conflicted with the guarantee in

§ 540.110(c) of the full General Schedule
increase equivalent for all employees
rated “Fully Successful”,

¢. The performance salary ceiling
previously proposed for merit pay
employees has been deleted.

d. It would not be consistent or
equitable to establish a performance
salary ceiling for merit pay employees if
no similar requirement is established for
non-merit pay employees.

35. Parity for Merit Pay Employees

a. Section 540.110(c).

b. In this rulemaking, “parity" means
the equivalent of the General Schedule
within-grade increase as well as the
comparability ("October") increase.
During the two comment periods, a
number of agency, Congressional and
professional organizations' comments
expressed that, while granting full
comparability to merit pay employees
would imprave the Merit Pay System, a
better solution would be to provide
“parity”. One professional association
suggested eliminating the Merit Pay
System, since managers rated “Fully
Successful” or above can receive less
pay under the System than if they had
remained out of it. Another association
noted that the current system “penalized
many high performers by depriving them
of the equivalent of a within-grade
increase.” The perception by many
individual commenters of the Merit Pay
System’s “unfairness” may be attributed
to the parity issue.

c. The final rules provide “parity” for
merit pay employees.

d. After carefully considering the
comments, OPM has made the change to
provide equity between General
Schedule and Merit Pay employees.

Interim Rule Changes

Interim rules are being added at this
time so that agencies can begin
implementation of their entire
Performance Management System in a
timely manner.

36. Definitions of “Total Performance
Pay” and "Total Performance Pay Pool"

a. Sections 540,102, 540.106 (a) and (d),
540.108(b)(3). 540.110(a)(3), and
540.110(d).

b. New terms, "“Total Performance
Pay" and “Total Performance Pay Pool,”
are added to the "Definitions"” section of
Part 540.

c. Total perfomance pay will include
the employee's merit pay increase and
performance-related merit pay cash
award. The Total Performance Pay Pool
will include all funds identified by an
agency for merit pay increases and
performance awards for.merit pay
employees.

d. References to “Total Performance
Pay" have been inserted in all
appropriate sections of Part 540.

37. Required Distribution of Merit Pay
Performance Awards

a. Section 540.110(a)(3).

b. OPM has determined that
performance awards should be a
mandatory part of the "total
performance pay" for merit pay
employees in order to maintain the pay-
for-performance concept.

¢. The interim rule provides that
agencies must include in their
Performance Management Plan the way
in which performance award funds will
be distributed and the amount to he
funded by the agency for such purposes.
OPM will specify the minimum funding
level for merit pay performance awards.

d. With parity being granted to all
merit pay employees, there will be only
a relatively small amount left in the
Merit Pay Fund for distribution based on
performance. In order to maintain a
meaningful pay-for-performance system,
performance awards must be used on a
regular basis to supplement increases to
base pay as a reward for a high level of
performance.

38. Labor-Management Demonstration
Projects on Merit-Type Pay Systems

a. Section 430,207(d).

b. Before the white-collar workforce
moves to a full merit-type pay system,
the Office of Personnel Management
(OPM) has determined that
demonstration projects would first be
necessary. It has determined that these
would be most productive with labor
organization involvement.

€. OPM has provided for up to the
maximum eight demonstration projects
now allowed under law, involving up to
5,000 employees each, under the
demonstration projects authority of
Section 4703 of 5 U.S.C. The Office of
Personnel Management would directly
or through agreement or cantract with
one or more agencies conduct and
evaluate these demonstration projects
under the criteria set in the statute. The
scope of such demonstration projects
would cover all aspects related to a
merit-type pay system for white collar
employees in the demonstration project
agencies.

E.O. 12291 Federal Regulation

OPM has determined that this is not a
major rule as defined under Section 1(b)
of E.O. 12291, Federal Regulation.
Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on a




49478

Federal Register /| Vol. 48, No. 207 / Tuesday, October 25, 1983 / Rules and Regulations

substantial number of small entities
because the regulation will only affect
Covernment employees.

Waiver of Notice of Proposed
Rulemaking

Pursuant to section 553(b)(3)(B) of title
5, United States Code, I find that good
cause exists for waiving the general
notice of proposed rulem king for the
interim rules contained i1 Parts 430 and
540. The notice is being waived because
agencies must begin implementing these
demonstration projects and Merit Pay
System changes at the same time as
they implement the other provisions of
the Performance Management System,
and because these changes, which will
be beneficial to merit pay employees,
should become effective as soon as
possible.

List of Subjects
5 CFR Part 300

Government employees,
Administrative practice and procedure.

5 CFR Part 335
Government employees.
5 CFR Part 430

Government employees,
Administrative practice and procedure,
Reporting requirements.

5 CFR Part 431

Covernment employees,
Administrative practice and procedure,
Reporting requirements.

5 CFR Part 451

Decoration, medals, awards,
Government employees.

& CFR Part 531

Government employees, Wages,
Administrative practice and procedure.

5 CFR Part 532

Administrative practice and
procedure, Government employees,
Wages.

5 CFR Part 540
Government employees, Wages,
5 CFR Part 771

Administrative practice and
procedure, Government employees.
U.S. Office of Personnel Management.
Donald |. Devine,

Director.
Accordingly, the Office of Personnel

Management amends Title 5, Code of
Federal Regulations, as follows:

PART 300—EMPLOYMENT (GENERAL)

1. § 300.602 is revised lo read as
follows:

Subpart F—~Time-in Grade Restrictions

- » » » .

§300.602 Restrictions.

The time-in-grade restrictions in this
subpart are subject to the eligibility
requirements based on performance in
§335.104 of this chapter.

{a) Advancement to positions at GS—
12 and above. An agency may advance
an employee to a position at GS5-12 or
above only after he or she has served a
minimum of 1 year in the next lower
grade.

(b) Advancement to positions at GS-6
through GS-11. An agency may advance
an employee to a position at GS-8
through GS-11 only after he or she has
served a minimum of:

(1) One year in a position two grades
lower, when the position to which he or
she is advanced is in a line of work
properly classified at two-grade
intervals; or

(2) One year at the next lower grade
when the position to which he or she is
advanced is in a line of work properly
classified at one-grade intervals,

(c) Advancement to positions at GS-5
or below. An agency may advance an
employee to a position at GS-5 or below
which is not more than two grades
above the lowest grade he or she held
within the preceding year under a
nontemporary appointment.

PART 335—PROMOTION AND
INTERNAL PLACEMENT

2. §335.104 is added to Subpart A, to
read as follows:

Subpart A—General Provisions

§335.104 Eligibllity for career ladder
promotion.

(a) No employee shall receive a career
ladder promotion unless his or her most
recent summary rating under Part 430 of
this chapter is “Fully Successful” or
higher. In addition, no employee may
receive a career ladder promotion who
has a rating below “Fully Successful” on
a critical element that is also critical to
performance at the next higher grade of
the career ladder.

(b) Employees with the highest
summary ratings must be given first
consideration for career ladder
promotions when it is not possible to
promote all eligible employees in the
same career ladder at the same time.

3. Part 430 is revised to read as
follows:
{In § 430.207, paragraph (d) is an interim rule,

OPM invites comments on this interim rule,
for consideration in final rulemaking.)

PART 430—PERFORMANCE
APPRAISAL

Subpart A—Statutory Authority

Sec.

430,101 Statutory suthority,
Subpart B—Regulatory Requirements of
the Office of Personnel Management
430.201 Purpose.

430,202 Coverage.

430.203 Definitions,

430.204 The performance appraisal process,
430.205 Training snd evaluation.

430.208 OPM review of appraisal systems,
430207 Performance Management Plans.

Subpart C—Iimplementation
430301 Implementation of this part.
Authority: 5 US.C. 4305

Subpart A—Statutory Authority

§430.101 Statutory authority.

Chapter 43 of title 5, United States
Code (5 U.S.C. 4301-4305) provides for
the establishment of agency
performance appraisal systems and for
appraisal of employees. This part
contains regulations which the Office of
Personnel Management has prescribed
for non-SES Performance Appraisal
Systems and supplements the provisions
of 5 U.S.C. 4301-4305.

Subpart B—Regulatory Requirements
of the Office of Personnel
Management

§430.201 Purpose.

It is the purpose of this subpart to
ensure that performance appraisal
systems are used as a tool for executing
basic management and supervisory
responsibilities by:

(a) Communicating and clarifying
agency goals and objectives,

(b) Identifying individual
accountability for the accomplishment
of organizational goals and objectives,

(c) Evaluating and improving
individual and organizational
accomplishments, and

(d) Using performance ratings as a
basis for rewarding employees and
other personnel actions.

§430.202 Coverage.

(a) Employees and agencies covered
by statute. ]

(1) 5 U.S.C. 4301(1) lists agencies
covered by this part.

(2) 5 U.S.C. 4301(2) lists employees
covered by statute by this parl.
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(b) Statutory exclusions. This subpart
does not apply to agencies or employees
excluded by 5 U.S.C. 4301 (1) and (2), the
United States Postal Service and the
Postal Rate Commission.

(c) Administrative exclusions. OPM
may exclude any position or group of
positions in the excepted service under
the authority of 5 U.S.C. 4301(2)(G). The
following are excluded:

(1) Positions in Schedule C as
authorized by § 213.3301 of this chapter.

(2) Positions filled by Noncareer
Executive Assignments under Part 305 of
this chapter.

(3) Positions for which employment is
not reasonably expected to exceed 120
calendar days in a consecutive 12-month
period.

(d) Agency requests for exclusions.
Heads of agencies or their designees
may request the Director of the Office of
Personnel Management to exclude
positions in the excepted service. The
request must be in writing, explaining
why the exclusion would be in the
interest of good administration.

§430.203 Definitions.

In this part, terms are defined as
follows—

“Appraisal” means the act or process
of reviewing and evaluating the
performance of an employee against the
described performance standard(s). This
includes oral or written progress
reviews.

"Appraisal period” means the period
of time established by an appraisal
system for which an employee's
performance will be reviewed and for
which a performance rating will be
given.

“"Appraisal system" means a
performance appraisal system
established by an agency or component
of an agency under subchapter I of
chapter 43 of title 5, U.S.C. and Subpart
B of this part which provides for
identification of critical and non-critical
elements, establishment of performance
standards, communication of elements
and standards to employees,
establishment of methods and
procedures to appraise performance
against established standards, and
appropriate use of appraisal information
in making nnel decisions.

“Critical element” means a
component of & job consisting of one or
more duties and responsibilities which
contributes toward accomplishing
organizational goals and objectives and
which is of such importance that
“Unacceptable” performance on the
element would result in “Unacceptable”
performance of assigned work.

“Non-critical element” means a
component of an employee's job which

does not meet the definition of a critical
element, but is of sufficient importance
to warrant appraisal and the assignment
of an element rating.

“Performance” means an employee's
accomplishment of assigned duties and
responsibilities as specified in the
critical and non-critical elements of the
employee's position.

“Performance Plan" means the
aggregation of all of an employee’s
written critical and non-critical elements
and performance standard(s).

“Performance standard” means a
statement of the expectations or
requirements established by
management for a critical or non-critical
element at a particular rating level. A
performance standard may include, but
is not limited to, factors such as quality,
quantity, timeliness, and manner of
performance.

“Rating"” means the written record of
the appraisal of each critical and non-
critical element and overall
performance.

§430.204 The performance appraisal
process.

{a) As required by 5 U.S.C, 4302(a),
each agency shall establish one or more
appraisal systems for appraising the
work performance of employees during
an appraisal period.

(b) Critical elements must be included
and non-critical elements may be
included in individual Performance
Plans. An employee must be appraised
and rated on each critical and non-
critical element in the employee's
Performance Plan, unless the employee
has had no opportunity to demonstrate
performance on the element. An
employee must also be given a summary
rating. Agency appraisal systems may
not provide for assignment of
performance ratings to subelements.

(c) Agency appraisal systems shall
provide for a minimum of three rating
levels for each critical element.
Performance standards must be written
at the "“Fully Successful” level for all
critical and non-critical elements. The
absence of a written standard at a given
rating level shall not preclude the
assignment of a rating at that level.
Pass/fail elements are tasks, not true
elements, and therefore cannot be used
as elements in an appraisal.

(d) Agency appraisal systems shall
provide for five summary rating levels.
The required summary rating levels are
"Outstanding”, “"Exceeds Fully
Successful”, "Fully Successful”,
"Minimally Successful", and
"Unacceptable™.

(1) Agency Performance Management
Plans must include decision tables for
deriving summary rating levels from

performance ratings on critical elements
and, at agency discretion, ratings on
non-critical elements. If ratings on non-
critical elements are considered in
deriving summary ratings, the decision
tables must show that more weight will
be given to critical elements than to non-
critical elements in determining an
employee’s summary rating.

(2) If an employee is rated
“Unacceptable” on one or more critical
elements, an "Unacceptable" summary
rating msut be given.

(e} The requirements of this paragraph
apply only if performance standards
have not been established at the
“Unacceptable” level or at the element
level immediately above the
“"Unacceptable” level.

(1) If at any time an employee's
performance is determined to be below
“Fully Successful” on one or more
critical elements, agencies must start a
new appraisal period which is not an
opportunity period under Part 432 of this
chapter.

(2) At the beginning of a new
appraisal period, agencies must provide
a Performance Improvement Plan (PIP)
to each employee who has been
determined to be below “Fully
Successful” on one or more critical
elements. The PIP must:

(i) Explain the employee deficiencies;

(ii) Explain steps to be taken in an
attempt to resolve the deficiencies: and

(iii) Communicate performance
standards at the "Minimally Successful”
or "Unacceptable” level for those
critical elements where performance has
been determined to be below "Fully
Successful.”

(f) If performance standards have not
been prepared at the “Outstanding’
level or at the element level immediately
below the “Outstanding” level, a written
justification must be prepared for an
“Outstanding" summary rating.

(8) An appraisal system shall not
permit any preestablished distributions
of expected levels of performance (such
as the requirement to rate on a bell
curve) that interfere with appraisal of
actual performance against standards.
However, agencies must provide for
higher level management of the
performance appraisal process in the
interest of employee equity and in order
to reflect organizational performance.

(h) Definitions of the five required
summary rating levels follow.
Performance standards and agency
procedures for deriving summary ratings
must be consistent with these
definitions.

(1) “Outstanding™ means performance
of rare, very high quality. As warranted,
an Outstanding performer produces an
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exceptional quantity of work
sg\iﬁcantly ahead of established
schedules or deadlines and with very
little supervision.

(2) “Exceeds Fully Successful” means
performance of unusually good or
excellent quality, As warranted, the
employee produces a very high quantity
of work ahead of established schedules
or deadlines and with less than normal
supervision,

(3) "Fully Successful” means
performance which is of good quality.
The employee produces the expected
quantity of work and meets deadlines or
schedules for completion of work.

(4) “Minimally Successful” means
performance which is not
"Unacceptable”, but needs improvement
to achieve the “Fully Successful” level.
This may be evidenced by the need for
close supervisory review, discussion,
and correction of work products. When
performance falls below "Fully
Successful”, it may be necessary to take
remedial action.

(5) “Unacceptable” means
performance which fails to meet
established performance standards in
one or more critical elements of the
employee's position. When performance
is “Unacceptable", corrective action
must be taken consistent with required
procedures.

(i) Each appraisal system shall
provide for establishing performance
standards based on requirements of
employees' positions, providing written
Performance Plans to employees at the
beginning of each appraisal period, and
appraising employees based on a
comparison of performance with the
standards established for the appraisal
period. An agency shall encourage
employee participation in establishing
performance standards,

(i) Critical elements, non-critical
elements, and performance standards
must be related to the employee's
assigned work.

(k) Employees shall generally be given
performance ratings on an annual basis.
Agencies may provide for longer
appraisal periods when duties and
responsibilities of a position or the tour
of duty of a position so warrant.
Agencies should take into consideration
all performance ratings of assigned
work given the employee throughout the
appraisal period in arriving al the
annual rating.

{1) Annua! performance ratings shall
be used as a basis for reduction-in-force
actions, except that an employee
without an annual performance rating of
record shall be given a performance
rating before a RIF if the employee has
served for the minimum appraisal
period.

(m) Agency appraisal systems shall
establish a minimum appraisal period of
not less than 90 calendar days. A
performance rating of assigned work for
the minimum appraisal period but less
than one year shall constitute the annual
rating only as required by paragraph (1)
of this section or any other applicable
provision of law or regulation. When a
within-grade increase decision is not
consistent with the employee's last
performance rating, an additional and
more current performance rating must
be prepared.

(n) Critical elements, non-critical
elements, and performance standards
shall be in writing and shall be reviewed
and approved by a supervisor or
manager at a higher level than the
appraising official.

(o) Periodic performance ratings and
performance based personnel actions
shall be reviewed and approved by a
supervisor or manager at a higher level
than the appraising official. Performance
ratings shall be in writing and shall be
provided to the employee. Performance
ratings may not be communicated to
employees prior to approval by a higher
level reviewer.

(p) An employee must be given the
right to ask for reconsideration of a
performance rating by the supervisor or
manager who approved the performance
rating. This reconsideration will be in
the interest of insuring fairness of an
individual's rating. Additional
procedures for review of a performance
rating may be established at the
discretion of the agency head.

(q) Details within the same agency.
Agencies shall provide written critical
elements and performance standards to
employees as soon as possible but no
later than 30 calendar days after the
beginning of a detail or temporary
promotion within the same agency when
the detail or temporary promotion is
expected to last 120 calendar days or
longer. Performance ratings on critical
elements must be prepared for these
details and temporary promotions and
must be considered in deriving an
employee's next annual summary rating.

(r) Details to another agency or
organization. When an employee is or
has been detailed or temporarily
assigned outside of the agency, an
annual performance rating must be
prepared if the employee has served for
the minimum appraisal period inside the
agency.

(1) If an employee has not served in
the agency for the established minimum
appraisal period, but has served for the
minimum appraisal period in another
organization, the agency must make a
reasonable effort to obtain appraisal
information from the other organization

sufficient to prepare an annual
performance rating.

(2) When an annual performance
rating cannot be prepared, the
employee's performance rating of record
may be extended for no longer than one
year, (An extended performance rating
shall not be used as a basis for within-
grade increase or merit pay
determinations which must be waived
under § 531.409(d) or § 540.106(g) of this
chapter.)

(3) During any period of time when an
agency cannot prepare a new
performance rating or extend a previous
rating, the agency may assume that the
employee’s performance is "Fully
Successful."

(s) Performance appraisals and ratings
shall be used:

(1) To provide employees with
information on their performance and
how it may be improved.

(2) As a basis for decisions to grant
awards; grant or withhold pay increases,
i.e., within-grade increases, Federal
Wage System step increases, and
quality step increases; grant merit pay;
reassign; promote; develop; retain in
reduction in force; and reduce in grade
or remove.

(t) If an employee is given an
“Outstanding™ summary performance
rating, a written recommendation for
appropriate monetary, non-monetary, or
honorary recognition must be prepared.

{u) The performance rating of a
disabled veteran may not be lowered
because the veteran has been absent
from work to seek medical treatment in
accordance with Executive Order 53986,

§430.205 Training and evaluation.

To assure that the requirements of the
law will be effectively implemented,
agencies must provide appropriate
training and information to supervisors
and employees on the appraisal process,
and must establish methods and
procedures to evaluate periodically the
effectiveness of their appraisal
system(s) and to improve the system(s)

§430.206 OPM review of appraisal
systems.

(a) The Office of Personnel
Management will review performance
appraisal systems to determine if they
conform to requirements of law and
OPM regulations. The Office of
Personnel Management will also review
appraisal systems with respect to their
contribution to agency effectiveness and
efficiency and appropriate use of
performance information in personnel
decisions.

(b) If the Office of Personnel
Management Determines that an
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appraisal system does not meet the
requirements of Subchapter I of 5 U.S.C,
43 or of this part, it shall direct the
agency to implement an appropriate
system or to correct operations under
the system. The agency shall take any
action so required.

§430.207 Performance Management
Plans,

(&) Agencies must submit proposed
Performance Management Plans to the
Office of Personnel Management for
review and approval. Performance
Management Plans shall include each of
the following which is applicable to the
agency and any additional information
requested by OPM:

(1) Appraisal Systems required under
5 U.S.C. 4302 and 4312. Submissions may
either be agency-wide appraisal systems
or requirements which the systems of
subordinate organizations must meet.

(2) Merit Pay System Plans required
by Part 540 of this chapter.

(3) Performance Award Plans required
by Part 531 of this chapter.

(4) Plans for determining and
distributing Within-Grade Increases,
Quality Step Increases and the agency
performance award fund, including
previous years' and projected
expenditures.

(b) Proposed changes to approved
Performance Management Plans which
would have an impact on how an
agency meets legal or regulatory
requirements must be submitted to the
Office of Personnel Management for
review and approval.

(c) Each agency shall maintain
records and submit reports required by
OPM regarding the operation of an
agency Performance Management Plan
or any part of a plan.

(d) Up to eight (8) performance
management plans may be submitted as
demonstration projects under 5 U.S.C.
4703 which would allow for consultation
or negotiation, as appropriate, by an
agency and recognized labor.
organizations. Such plans will not be
restricted by the provisions of this part
but shall investigate and implement
different types of merit pay plans. They
may include proposals for waiting
periods for within-grade increases,
when within-grades shall be granted
automatically or when granted earlier or
later, career ladder promotions,
grievance of ratings, gain sharing and
other merit pay proposals. Any such
plans shall meet all of the requirements
of Section 4703.

Subpart C~implementation

§ 430.301 Implementation of this part.

(&) Each agency covered by subparts
A and B of this part or by 5 CFR Part 540
shall submit Performance Management
Plans to the Office of Personnel
Management for review by February 24,
1584,

{b) Agencies will be required to
implement the performance appraisal
provisions of an approved Performance
Management Plan not later than
October 1, 1984 for employees in the
Senior Executive Service and for GS and
CM employees in grades 11-18; not later
than October 1, 1985 for GS employees
in grades 6-10; and not later than
October 1, 1986 for GS employees in
grades 1-5 and for employees under
prevailing rate pay systems.

(c) Decisions based on performance
appraisals under the agency's
Performance Management Plan must
begin as soon as possible after the
performance appraisal provisions have
been implemented and in accordance
with provisions of an agency's
Performance Management Plan
approved by OPM.

(d) Agencies shall implement their
Performance Management Plans except
where provisions of an existing
negotiated agreement are in explicit
conflict with these OPM regulations in
which case the provisions of the
negotiated agreement shall be in effect
until its expiration. Agencies may
request OPM approval of the following
exceplions:

(1) For specific provisions of OPM
regulations that are not in explicit
conflict with existing provisions of a
labor agreement but would cause
significant inequities if implemented in
combination with provisions of the labor
agreement, or

(2) Where apparently conflicting
provisions of negotiated agreements are
consistent with the intent of OPM
regulations (e.g., where an agreement
calls for five rating levels with different
names).

4. A new Part 431 is added, to read as
follows:

PART 431—PERFORMANCE
APPRAISAL IN THE SENIOR
EXECUTIVE SERVICE

Subpart A—Statutory Authority

Sec.
431101 Ceneral.

Subpart B—Regulatory Requirements of
the Office of Personnel Management
431.201 Purpose.

431.202 Coverage.

431.203 Definitions.

431.204 The performance appraisal process

Sec.

431,205 Training and evaluation,

431.206 OPM review of SES appraisal
systems.

431.207 Performance Management Plans.

Subpart C—Implementation
431301 Implementation of this part.
Authority: 5 US.C. 43 Subchapter 11

Subpart A—Statutory Authority.

§431.101 General

Chapter 43 of title 5, United States
Code (5 U.S.C. 4311-4315) provides for
the establishment of Senior Executive
Service performance appraisal systems
and appraisals of senior executives’ (as
defined in 5 U.S.C. 3132(a)) performance.
This part contains the regulations which
the Office of Personnel Management has
prescribed for performance appraisal in
the Senior Executive Service, and
supplements the provisions of 5 U.S.C.
4311-4315.

Subpart B—Regulatory Requirements
of the Office of Personnel
Management

§431.201 Purpose.

It is the purpose of this subpart to
ensure that performance appraisal
systems are used as a tool for executing
basic performance management
responsibilities by:

{a) Communicating and clarifying
organizational goals and objectives,

(b) Identifying individual
accountability for the accomplishment
of agency goals and objectives,

(c) Evaluating and improving
individual and organizational
accomplishments, and

(d) Using performance ratings as a
basis for rewarding employees and
other personnel actions.

§431.202 Coverage.

(a) All senior executives covered by
subchapter II, of Chapter 31 of title 5,
United States Code are covered by this

rt.
(b) 5 U.S,C. 3132(a)(1) identifies
agencies covered by this part.

§431.203 Definitions.

In this part, terms are defined as
follows—

“Appointing authority” means the
agency or department head or his or her
designee.

“Appraisal period” means the period
of time established by an appraisal
system for which the senior executive's
performance will be reviewed and for
which a performance rating will be
given.

“Appraisal system" means a
performance appraisal system
established by an agency or component
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of an agency under subchapter Il of
chapter 43 of title 5, U.S.C., and Subpart
B of this part which provides for
identification of critical and non-critical
elements, establishment of performance
standards, communication of elements
and standards to senior executives,
establishment of methods and
procedures to appraise performance
against established standards, and
appropriate use of appraisal information
in making personne! decisions.

“Critical element" means a
component of a job consisting of one or
more duties and responsibilities which
contributes toward accomplishing
organizational goals and objectives and
which is of such importance that
“Unsatisfactory” performance on the
element would result in
"Unsatisfactory” performance of
assigned work.

“Final rating" means the rating
assigned by an appointing authority
after considering the recommendations
of a Performance Review Board.

“Initial rating” means the rating by
the senior executive's immediate
supervisor, the rating official.

“Nen-critical element” means a
component of an employee's job which
does not meet the definition of a critical
element, but is of sufficient importance
to warrant appraisal and the assignment
of an element rating.

“Performance” means the senior
executive's accomplishment of assigned
duties and responsibilities as specified
in the critical and non-critical elements
of the executive’s position.

“Performance appraisal” means the
act or process of reviewing and
evaluating the performance of an
executive against the described
performance standards. This includes
oral or written progress reviews.

“Performance Plan" means the
aggregation of the senior executive's
written critical and non-critical elements
and performance standards.

“Performance Rating" means the
written record of the appraisal of each
critical and non-critical element and
overall performance.

“Performance requirement" means
performance standard.

“Performance standard” means a
statement of the expectations or
requirements established by
management for a critical or non-critical
element at a particular rating level. A
performance standard may include, but
is not limited to, factors such as quality,
quantity, cost efficiency, timeliness, and
manner of performance.

§ 431.204 The performance appralsal
process.

(a) As required by 5 U.S.C. 4312(a),
each agency shall establish one or more
appraisal systems for appraising the
individual and organizational work
performance of senior executives during
an appraisal period.

(b) Critical elements must be included
and non-critical elements may be
included in individual Performance
Plans. An executive must be appraised
and rated on each critical and non-
critical element in the executive's
Performance Plan, unless the employee
has had no opportunity to demonstrate
performance on the element. An
executive must also be given a summary
rating. Agency appraisal systems may
not provide for assignment of
performance ratings to subelements.

(c) Agency appraisal systems shall
provide for @ minimum of three rating
levels for each critical element.
Performance standards must be written
at the “Fully Successful” level for all
critical and non-critical elements. The
absence of a written standard at a given
rating level shall not preclude the
assignment of a rating at that level.
Pass/fail elements are tasks, not true
elements, and therefore cannot be used
as elements in an appraisal.

(d) Agency appraisal systems shall
provide for five summary rating levels.
The required summary rating levels are
"Outstanding," “Exceeds Fully
Successful," “Fully Successful,”
Minimally Satisfactory,” and
“Unsatisfactory”,

(1) Agency Performance Management
Plans must include decision tables for
deriving summary rating levels from
performance ratings on critical elements
and, at agency discretion, ratings on
non-critical elements. If ratings on non-
critical elements are considered in
deriving summary ratings, the decision
tables must show that more weight will
be given to critical elements than to non-
critical elements in determining an :
employee’s summary rating.

(2) If an employee is rated
“Unsatisfactory™ on one or more critical
elements, an “Unsatisfactory" summary
rating must be given.

(e) The requirements of this paragraph
apply only if performance standards
have not been established at the
“Unsatisfactory” level or at the element
level immediately above the
“Unsatisfactory” level.

(1) At the beginning of a new
appraisal period, agencies must provide
a Performance Improvement Plan (PIP)
to each employee who has been rated
below “Fully Successful" on one or more
critical elements.

(2) The PIP must:

(i) Explain the employee deficiencies,

(i) Explain steps to be taken in an
attempt to resolve the deficiencies, and

(iii) Communicate performance
standards at the "Minimally
Satisfactory” or "Unsatisfactory” level
for those critical elements which were
rated below “Fully Successful".

{f) If performance standards have not
been prepared at the “Outstanding”
level or at the element level immediately
below the “Outstanding™ level, a written
justification must be prepared for an
“Outstanding” summary rating.

(g) An appraisal system shall not
permit any preestablished distributions
of expected levels of performance (such
as the requirement to rate on a bell
curve) that interfere with appraisal of
actual performance against standards,
However, agencies must provide for
higher level management of the
performance appraisal process in the
interest of employee equity and in order
to reflect organizational performance.

(h) Definitions of five required
summary rating levels follow.
Performance standards and agency
procedures for deriving summary ratings
must be consistent with these
definitions.

(1) "Outstanding” means performance
of rare very high quality. As warranted,
an Outstanding performer produces an
exceptional quantity of work
significantly ahead of established
schedules or deadlines and with very
little supervision.

(2] "Exceeds Fully Successful" means
performance of unusually good or
excellent quality. As warranted, the
employee produces a very high quantity
of work ahead of established schedules
or deadlines and with less than normal
supervision.

(3) "Fully Successful” means
performance which is of good quality.
The employee produces the expected
quantity of work and meets deadlines or
schedules for completion of work.

(4) "Minimally Satisfactory" means
performance which is not
“Unsatisfactory”, but needs
improvement to achieve the “Fully
Successful” level, This may be
evidenced by the need for close
supervisory review, discussion and
correction of work products.

(5) "Unsatisfactory” means
performance which fails to meet
established performance standards in
one or more critical elements of the
executive's position.

(i) Each appraisal system shall
provide for establishing performance
standards based on the requirements of
senior executives' positions, providing
written Performance Plans to senior
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executives on or before the beginning of
each appraisal period, and appraising
senior executives based on a
comparison of performance with the
standards established for the appraisal
period. An agency shall establish
performance standards in consultation
with the senior executive.

(j) Critical elements, non-critical
elements, and performance standards
must be related to the senior executive's
assigned work and organizational
performance requirements,

(k) Critical elements, non-critical
elements, and performance standards
shall be in writing and shall be reviewed
and approved by an executive at a
higher level than the appraising official
or by a review committee. When
elements and standards are written by
the agency head, no further review is
possible.

(1) Senior executives shall be given
performance ratings on an annual basis,
Agencies should take intotonsideration
all performance ratings of assigned
work given the employee throuS‘hout the
appraisal period in arriving at the
annual rating.

(m) Annual performance ratings shall
be used as a basis for reduction-in-force
actions, except that an employee
without an annual performance rating of
record shall be given a performance
rating before a RIF if the employee has
served for the minimum appraisal
period.

(a) Agency appraisal systems shall
establish a minimum appraisal period of
not less than 80 calendar days, A
performance rating of assigned work for
the minimum appraisal period but less
than one year shall constitute the annual
rating only as required by paragraph (m)
of this section or any other applicable
provision of law or regulation.

(o) Agencies shall provide to each
senior executive a copy of the following
documents at the time they are
prepared: The initial rating, along with
notification of the right to respond in
writing and to request a higher level
review before the rating becomes final;
any recommended changes by a higher
level executive; and the final rating.
Agencies must also provide a copy of
critical elements, non-critical elements,
and performance slandards to each
senior executive.

(p) Details within the same agency.
Agencies shall provide written critical
elements and performance standards to
senior executives as soon as possible
but no later than 30 calendar days after
the beginning of a detail or temporary
assignment within the same agency
when the detail or temporary
assignment {s expected to last 120
calendar days or longer. Performance

ratings on critical elements must be
prepared for these details and
temporary assignments and must be
considered in deriving a senior
executive's next annual summary rating.

(q) When a senior executive is
detailed or temporarily assigned outside
the agency, the agency shall obtain
relevant appraisal information from the
agency or organization to which the
executive is detailed or temporarily
assigned.

(r) Agency performance appraisal
systems must provide an opportunity for
senior executives to respond in writing
to an initial rating and have the rating
reviewed by an employee in a higher
executive level than the supervisor
before review by the Performance
Review Board (PRB). The senior
executive's response shall be provided
to both the official making the higher
level review and to the PRB.

(1) Agency performance appraisal
systems may provide for a mandatory
second level review.

(2) A senior executive is entitled to
only one higher level review unless the
agency provides otherwise.

(3) Agencies shall provide copies of
the reviewer's comments and
recommendations to the senior
executive, the supervisory official and
the PRB.

(s) As required by 5 U.S.C. 4314(c),
each agency is required to establish one
or more PRB's to make
recommendations to the appointing
authority on the performance of senior
executives in the agency.

(1) Each PRB in an agency shall have
three or more members appointed by the
head of the agency or by another official
or group acting on behalf of the head of
the agency.

{2) Nctice of appointment to the PRB
must be published in the Federal
Register.

(3) The members of the PRB must be
appointed in such a manner as to assure
consistency, stability, and objectivity in
performance appraisal.

(4) When appraising a career
appointee, more than one-half of the
membership of the PRB must be SES
career appointees unless OPM
determines that there exists an
insufficient number of career appointees
available to comply with the
requirement.

(5) Each PRB will review and evaluate
the initial rating, the senior executive’s
written response, if any, and the written
comments, if any, on the initial rating by
a higher level executive, and will
conduct such further review as the PRB
finds necessary.

(6) Individual PRB members must not
take part in any PRB deliberations or
appraisals involving themselves.

(7) The PRB must make a written
recommendation concerning the senior
executive's summary rating,

(t) Agencies are required to retain all
documentation on performance
appraisal decisions for no less than five
years from the date of the appraisal.

(u) Final performance ratings shall
provide a basis for decisions to remove
senior executives from the SES.

(v) Final performance ratings may
provide a basis for decisions to:

(1) Reassign or transfer senior
executives within the SES;

(2) Grant performance awards to
career senior executives; and

(3) Grant performance-related ES pay
rate adjustments,

(w} If an employee is given an
“QOutstanding” summary performance
rating, a writlen recommendation for
appropriate monetary, non-monetary, or
honorary recognition must be prepared.

§431.205 Tralning and evaluation.

To assure that the requirements of the
law will be effectively implemented,
agencies must provide appropriate
training and information to supervisors
and senior executives on the appraisal
process, and must establish methods
and procedures to evaluate periodically
the effectiveness of their appraisal
system(s) and to improve the system(s).

§431.206 OPM review of SES appraisal
systems,

(a) SES performance appraisal
systems must conform to requirements
of law and OPM regulations. The Office
of Personnel Management will review
appraisal systems for conformance with
these regulations as well as with respect
to their contribution to agency
effectiveness and efficiency and
appropriate use of performance
information in personnel decisions.

(b) If the Office of Personnel
Management determines that an
appraisal system does not meet the
requirements of Subchapter Il of
Chapter 43 of title 5, United States Code
or of this part, it shall direct the agency
to implement an appropriate system or
to correct operations under the system.
The agency shall take any action so
required.

§431.207 Performance Management
Plans.

(a) Agencies must submit proposed
Performance Management Plans to the
Office of Personnel Management for
review and approval as required by
§ 430.207 of this chapter,
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(b) Proposed changes to approved
Performance Management Plans which
have an impact on how an agency meets
legal or regulatory requirements must be
submitted to the Office of Personnel
Management for review and approval.

Subpart C—implementation

§431.301 Implementation of this part.

(a) Each agency covered by this part
shall submit Performance Management
Plans to the Office of Personnel
Management for review by February 24,
1984,

(b) Agencies will be required to
implement the performance appraisal
provisions of an approved Performance
Management Plan not later than
October 1, 1884 for employees in the
Senior Executive Service.

(c) Decisions based on performance
appraisals under the agency's
Performance Mangement Plan must
begin as soon as possible after the
performance appraisal provisions have
been implemented and in accordance
with provisions of an agency's
Performance Management Plan
approved by OPM.

5. In Part 451, the heading is revised,
Subpart A is removed and reserved, a
new Subpart C is added and reserved,
and Subpart B is revised. As revised,
Part 451 reads as follows:

PART 451—SPECIAL AWARDS
Subpart A—{Reserved)

Subpart B—Regulatory Requirements of
the Office of Personnel Management for

Sec.

451.201
451.202
451.203
451.204
451.205
451.206

Applicability.

Purpose.

Coverage.

Definitions.

Policy.

Eligibility,

451.207 Payment.

451.208 Responsibilities of the Office of
Personnel Management.

451.209 Agency responsibilities.

Subpart C—Regulatory Requirements of

the Office of Personnel Management for

Productivity Benefit Sharing Programs

[Reserved]

Authority: 5 U.S.C. 4506 and 5405,
Subpart A—{Reserved]

Subpart B—Regulatory Requirements
of the Office of Personnel

Management for Special Awards

§ 451201 Applicability.

(a) This subpart contains the
regulatory requirements of the Office of
Personnel Management for the
establishment and conduct of the

Special Awards Program for employee
suggestions, inventions, and meritorious
actions.

(b) An award under this subpart may
be granted alone or in addition to a
performance award granted under Part
531, Subpart F, of this chapter.

(c) Refer to Part 531, Subpart F, of this
chapter for the regulatory requirements
on Performance Awards based on
accomplishments and contributions
within the scope of the employee’s job
responsibilities and performance
standards.

§451.202 Purpose.

{a) The Federal Government
employees’ Special Awards Program is
designed to improve Government
operations and services. [ts purpose is to
motivate employees to increase
productivity and creativity by rewarding
those whose accomplishments and
adopted ideas benefit the Federal
Government.

(b) The Office of Personnel
Management encourages agencies to
make maximum use of their authorities
under Chapters 45 and 54 of title 5,
United States Code, to establish and
administer special awards for
suggestions, inventions, and meritorious
actions that best support and enhance
agency and nationsal goals, and meet
employee recognition needs.

§451.203 Coverage.

(a) This subpart applies to employees
as defined by Section 2105 of title 5,
United States Code, including those
covered by the Merit Pay System,
established under Chapter 54 of title 5,
United States Code.

(b} This subpart applies to agencies as
defined in Section 4501 of title 5, United
States Code.

§ 451.204 Definitions.

In this subpart, terms are defined as
follows:

“Contribution” means a suggestion, an
invention, a meritorious action or other
personal or group effort that contributes
to the efficiency, the economy, or other
improvement of Government operations;
or a special act or service in the public
interest in connection with or related to
official employment (5 U.S,C. 4503).

“Honorary award" means & medal,
certificate, plaque, citation, badge, or
other similar item that has an award or
honor connotation.

“Intangible benefits" means benefits
to the Federal Government that are very
exceptional and cannot be measured or
are difficult to measure in terms of
dollars saved.

“Meritorious action" means any
employee or group contribution which is

highly exceptional and unusually
outstanding and which is beyond or
outside job responsibilities and
performance standards.

“Non-monetary award’ means an
award tailored to meet special
conditions and needs of an employee
and/or organization. It usually has a
monetary connotation for the agency but
not for the employee.

“Presidential award" means an award
granted by the President under Section
4504 of title 5, United States Code.

“Special act or service" under this
part means a non-recurring contribution
which is beyond or outside normal job
responsibilities and performance
standards; a single scientific
achievement; or an act of heroism.

“Special award” or "award” means a
monetary, an honorary, or a non-
monetary award based on the tangible
savings and/or intangible benefits to the
Federal Government.

“Tangible savings” means savings to
the Federal Government that can be
measured in terms of dollars saved.

§451.205 Policy.

(a) The policy of the Special Awards
Program shall be to:

(1) Grant recognition in keeping with
the value of the contribution to the
Federal Government;

(2) Consider employee contributions
for application throughout the Federal
Government; and

(3) Assure that awards are not used as
a substitute for other personnel! actions,
or as a substitute for pay.

(b) A special award under this
subpart shall be:

(1) Monetary, honorary, or non-
monetary;

(2) Based on employee
accomplishments and contributions that
are clearly beyond or outside assigned
job responsibilities and performance
standards. :

(c) Monetary awards based on
tangible savings shall not exceed
amounts indicated by the following
scales:

(1) Awards of up to $10,000, based on
tangible savings:

Tangile savings Avewrd

UP 10 $20,000......... o] 5% OF SAVIOIS. s

$20,001 1 $100,000 ... .| $1,000 plus 1.5% of savigs
over §20,000. ,

Ovee $100,000 | $2.200 plus 25% of savings
over $100,000 up 10 maxk
mum award of $10,000.

(2) Awargs over $10,000 based on

tangible savings:
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Sevingo (n milicns)

Savings will continue for §
yOus Or more. First yoar
savings will be—

51074

$750089

e —— $15 $15,000
=y, $20
$10 25

$25,000

(3) Presidential Awards based on
tangible savings:

Savings (0 mitions)
W?

on
one-tme
Lar—

{

will contruse
5nlnotm:.
year savings
bo—

Award

)

ocour
Dasss il

g

S0 omoe.. $75 | $10,000 in addition o

for & Wil of
$35,000.

(d) In addition to special awards
based on tangible savings under
paragraphs (c) (1), (2) and (3) of this
section, special awards may be granted
for contributions having exceptional
intangible benefits to the Government.
OPM shall provide guidance to agencies
regarding how to limit the use of
monetary awards based on intangible
benefits, and how they should be
computed.

(e) OPM shall provide guidance to
agencies regarding criteria for granting
all honorary and non-monetary awards
based on tangible savings and/or
intangible benefits to Federal
Government.

§451.206 Eligibllity.

(a) A special award may be granted
when the suggestion, invention,
meritorious action or other personal or
group effort:

(1) Meets the requirements under
§ 451.205 of this subpart;

(2) Benefits the Government as
described in 5 U.S.C. 4503 and 4504;

(3) Was made while the contributor
was a Government employee;

(4) Has been described in writing; and

(5) Has been approved by the
benefiting organization at a
management level higher than the
individual who:

(i) Recommended use of the
suggestion, invention, or meritorious
acton; or

(ii) Recommend the award.

(b) Special awards shall not be
mandatory.

§451.207 Payment.

(a) Awards paid under this subpart do
not increase the rate of basic pay.

(b) When a special award is approved
for an employee of another agency,
arrangements shall be made to transfer

funds to the employing agency. If the
administrative costs of transferring

funds would exceed the amount of the
award, the employing agency shall
absorb the award costs.

§451.208 Responsibilities of the Office of
Personnel Management.

(2) OPM shall provide guidance to
agencies on how the Special Awards
Program should be carried out (5 U.S.C.
4508).

(b) OPM shall review, and following
verification of savings or benefits and
relationship of contributions to job
requirements, approve or disapprove
recommendations for all awards in
excess of $10,000 on a case-by-case
basis. OPM shall limit approval of all
awards to denominations of $15,000,
$20,000 and $25,000.

(c) The Director, OPM, shall advise
the President on monetary and honorary
Presidential awards for Government
employees which shall only be granted
under this subpart. A monetary
Pregidential award granted in addition
to a $25,000 award made under 5 US.C.
4503 shall be for $10,000.

§451.209 Agency responsibllities.

(a) The head of each agency shall
establish an agency Special Awards
Program that seeks to gain maximum
benefits for the Government through
improved employee motivation and
productivity by for:

(1) The greatest motivational impact
by allocating an adequate budget,
staffing, and support services to assure
prompt action on special award
recommendations, and effective
promotion and publicity activities;

(2) Delegation of authority and
responsibility for approval of special
rwulr:ds to the appropriate managment

evel;

(3) Special award recommendations
involving the minimum amount of
paperwork and processing which show
that criteria are met and expenditure of
appropriated funds for the award is
justified;

(4) Central administration and review
of the agency-wide program, including
systematic evaluation, planning, and
feedback reports to management
officials and employees;

(5) The granting of special awards as
soon as possible after an assessment of
the contribution indicates that an award
should be granted;

(6) Time limits for processing special
award recommendations and granting of
special awards;

(7) The integrity of the program by
reviewing agency am results to
assure that special awards are granted
equitably, on the basis of the tangible

savings and/or intangible benefits to the
Government; that action is taken to
grant special awards in a timely manner;
and that information is made available
concerning persons who have received
special awards and the reason(s) why
each award is granted;

(8) Documentation in the Official
Personnel Folder to reflect the nature of
a special award, including the amount of
a monetary award;

(8) Due weight to a special award
when rating and ranking an employee
for a promotion, as provided in 5 U.S.C.
3362; and

(10) Consideration of
accomplishments and adopted ideas for
wider application both within the
agency and Governmentwide, and
prompt referral when appropriate.

(b) Each agency head may delegate
the responsibilities in § 451.208(a) of this
subpart as deemed appropriate for his or
her organization.

(c) The head of each agency shall
transmit to OPM:

(1) Award recommendations over
$10,000;

(2) All recommendations for
Presidential awards; and

(3) An annual report on program
activities for the past fiscal year.

Subpart C—Regulatory Requirements
of the Office of Personnel
Management for Productivity Sharing
Programs [Reserved]

PART 631—PERFORMANCE BASED
INCENTIVE SYSTEM FOR THE
GENERAL SCHEDULE

6. The heading for Part 531 is revised
as set forth above and the authority
citation for Part 531, Subpart D, are
revised to read as follows:

Subpart D—Within Grade Increases

» » - - »
Authority: 5 U.S.C. 5301, 5335, and 5338 and

E.O. 11721 as amended, 402, unless otherwise
noted.

7. § 531.401 is revised to read as
follows:

§531.401 Principal authorities.

The following are the principal
authorities for the regulations in this
subpart:

(a) 5 U.S.C. 2301(b})(3) provides in part
that “* * * appropriate incentives and
re tion should be provided for
excellence in performance.”

(b) 5 U.S.C. 5301(a)(2) provides that
“pay distinctions be maintained in
keeping with work and performance
distinctions.”
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(c) Section 402 of E.O. 11721, as
amended, provides that “The Civil
Service Commission [Office of
Personnel Management] shall issue such
regulations and standards as may be
necessary to ensure that only those
employees whose work is of an
acceptable level of competence receive
periodic step-increases under the
provisions of section 5335 of title 5,
United States Code.”

8. §531.403 is amended by revising the
terms “acceptable level of competence”
and “critical element”, to read as
follows:

§531.403 Definitions.

In this subpart:

“Acceptable level of competence”
means fully seccessful performance by
an employee of the duties and
responsibilities of his or her assigned
position which warrants advancement
of the employee’s rate of basic pay to
the next higher step of the grade of his
or her position, subject to the

requirements of § 531.404 of this
subpart.
- » - - »

“Critical Element" has the meaning

given that term in 430.203 of this
chapter.

9. § 531.404 is revised to read as
follows:

§531.404 Eaming within-grade increass.

An employee paid at less than step 10
of the grade of his or her position shall
only earn advancement in pay to the
next higher step of that grade upon
meeting the three requirements
established by law:

{a) To earn a within-grade increase,
the employee's performance of assigned
work must be at an acceptable level of
competence, as defined in this subpart
by authority of Section 402 of E.O. 11721,
as amended. Acceptable level of
competence means a level of
performance of assigned work of at least
“Fully Successful”, as defined in Part
430 of this chapter, for each critical
element. In addition, the employee's
most recent summary performance
rating, as defined in the agency
Performance Management Plan, must be
at least “Fully Successful".

(b) The employee must have
completed the required waiting period
for advancement to the next higher step
of the grade of his or her position; and

{c) The employee must not have
received an equivalent increase during
the waiting period.

10. § 531.408 (b) and (c) are revised to
read as follows:

§ 531,408 Communication of Performance
Requirements.

(b) Employees covered by an
appraisar system established under
§ 430.204 of this chapter shall be
informed of the specific performance
requirements that constitute an
acceptable level of competence within
the time frame and by the means of
communication of performance
standards established under § 430.204 of
this chapter.

(c) Employees not covered by an
appraisal system established under
§ 430.204 of this chapter shall be
informed. under procedures established
by the head of the agency. of the specific
requirements for performance at an
acceptable level of competence within a
reasonable time after initial
appointment or permanent change in
position.

11. In § 531.409, paragraphs (b), (c)
and (d), are revised to read as follows:

§531.409 Acceptabie level of competence
determinations.

(b) Basis for determination. When
applicable, an acceptable level of
competence determination shall be
based on & current performance rating
made under Part 430 of this chapter. For
those agencies not covered by 5 U.S.C.
43 and for employees in positions
excluded from subchapter I of 5 U.S.C.
43, an acceptable level of competence
determination shall be based on
minimal performance appraisal
requirements issued by OPM. If an
employee has been reduced in grade due
to "Unacceptable” performance and has
served in one position at the lower
grade for at least the minimum appraisal
period established by the agency, a
performance rating at the lower grade
shall be used as the basis for an
acceptable level of competence
determination,

(c) Delay in determination. An
acceptable level of competence
determination must be delayed when
both of the following apply:

(1) An employee has not had the
minimum period of time established by
the agency to demonstrate acceptable
performance because he or she has not
been informed of the specific
requirements for performance at an
acceptable level of competence in his or
her current position; and

(2) The employee has not been given a
performance rating in any position
within 90 days before the end of the
waiting period. When an acceptable
level of competence determination has
been delayed under this subpart, the
employee shall be informed that his or

her determination is postponed and of
the specific requirements for
performance at an acceptable level of
competence. The determination shall be
based on a performance rating
completed at the end of the minimum
appraisal period established by the
agency performance appraisal plan.

(d) Waiver of requirement for
determination. An acceptable level of
competence determination shall be
waived and a within-grade increase
granted when an employee has not
served in any position for the minimum
appraisal period under an applicable
agency performance appraisal system
during the final 52 calendar weeks of the
waiting period for one or more of the
following reasons:

(1) Absences that are creditable
service in the computation of a waiting
period or periods under § 531.406 of this
subpart;

(2) Because of paid leave;

(3) Because the employee received
service credit under the back pay
provisions of subpart H of Part 550 of
this chapter;

(4) Because of details to another
agency or employer; or

(5) Because of long term training.

In such a situation, there shall be a
presumption that the employee would
have performed at an acceptable level
of competence had the employee
performed the duties of his or her
position of record for the minimum
appraisal period under the applicable
agency performance appraisal system.

12. § 531.409(e)(2)(i) is revised to read
as follows:

§531.409 [Amended]

'(e) Notice of determination.

(2) ..

(i) Set forth the reasons for the
negative determination and the respects
in which the employee must improve his
or her performance in order to be
granted a within-grade increase under
§ 531.411 of this subpart.

13. § 531.411 is revised to read as
follows:

§531.411  Continuing evaluation after
withholding a within-grade increase.
When a within-grade increase has
been withheld, an agency may, at any
time thereafter, rate the employee and
grant the within-grade increase when it
determines that he or she has
demonstrated sustained performance at
an acceptable level of competence.
However, the agency shall determine
whether the employee's performance is
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at an acceptable level of competence
after no more than 52 calendar weeks
following the original eligibility date for
the within-grade increase and, for as
long as the within-grade increase
continues to be denied, determinations
will be made after no longer than each
52 calender weeks.

14. In Subpart E, §§ 531.503 and
531.504 are revised to read as follows:

Subpart E—Quality Step Increases

§531.503 Purpose of quallty step
Increases.

The purpose of quality step increases
is to recognize outstanding performance
by granting faster than normal step
increases.

§531.504 Level of performance required
for quality step Increase.

A quality step increase shall not be
required but may be granted only to an
employee who receives a summary
performance rating of “Outstanding®, as
defined in Part 430 of this chapter.

15. § 531.505 is removed. §§ 531.506
through 531.508 are redesignated as
§§ 531,505 through 531.507, and revised
to read as follows:

§531.505 Restrictions on granting quality
step increases.

As provided by 5 U.S.C. 5336, a
quality step increase may not be granted
to an employee who has received a
quality step increase within the
preceding 52 consecutive calendar
weeks.

§531.506 Effective date of quality step
increase.

Quality step increases shall be
effective as soon as possible after
annual performance appraisals are
approved.

§531.507 Agency plans for granting
quality step increases.

Each agency shall include a plan for
granting quality step increases, as
required by § 430.207(a)(4) of this
chapter, in the agency's Performance
Management Plan. The plan shall:

(a) Be as simplé as practicable;

(b) Provide for delegation of authority
to grant quality step increases to the
lowest practicable level of management;

(c) Be reviewed and approved in
accordance with § 430.207 of this
chapter; and

(d) Provide for informing employees,
at least annually, of the number of
quality step increases granted in th:
agency by grade level. ’

§531.509 |[Redesignated as §531.508]
16. § 531.509 is redesignated §531.508.
17. In Part 531, 8 new Subpart F is
added to read as follows:

. Subpart F—Performance Awards

Sec.

531.601
531.602
531,603
531.604
531.605
531,606

Applicability.

Purpose of performance awards.

Coverage.

Definitions.

Policy.

Eligibility.

531.607 Payment

531.608 Responsibilities of the Office of

Personnel Management.

531.609 Agency responsibilities.
Authority: 5 U.S.C. 4302(a)(3). 4506, and

5405,

Subpart F—Performance Awards

§531.601 Applicability.

(a) This subpart contains the Office of
Personnel Management’s regulatory
requirements for establishment and
conduct of the performance awards
component of the Performance
Management System, under the
authority of title 5, United States Code,
Chapters 43, 45, and 54.

(b) An award under this subpart shall
be supported by the employee’s
performance rating and based on
accomplishments and contributions
which are within the scope of the
employee's assigned job responsibilities
and performance standards.

(c) One-time special acts or services
rewarded under this subpart shall be
within the scope of job responsibilities
and performance standards.

(d) Refer to Part 451 of this chapter for
the regulatory requirements for granting
awards to employees for suggestions,
inventions, and meritorious actions.

§531.602 Purpose of performance
awards.

(a) The purpose of performance
awards is to motivate employees, and
recognize and reward those who attain
high levels of performance.

(b) The Office of Personnel
Management encourages agencies to
make maximum use of their authorities
under Chapters 43, 45, and 54 of title 5,
United States Code, to establish and
administer performance awards that
best support and enhance agency and
national goals and meet employee
recognition needs.

§531.603 Coverage.

(a) This subpart applies to employees
as defined by Section 2105, title 5,
United States Code, including those
covered by the Merit Pay System
established under Chapter 54 of title 5,

United States Code, but does not include
employees in the Senior Executive
Service.

(b) This subpart applies to agencies as
defined in section 4501 of title 5, United
States Code.

§531.604 Definitions.

In this subpart, terms are defined as
follows:

“Honorary award"” means & medal,
certificate, plaque, citation, badge, or
other similar item that has an award or
honor connotation.

“Monetary award” means a cash
award which is not part of an
employee's basic rate of pay.

“No-monetary award” means an
award tailored to mee! special
conditions and needs of an employee
and/or an organization. It usually has a
monetary connotation for the agency but
not for the employee.

“Performance award" or "award”
means a monetary, honorary, or non-
monetary award.

"Plan" means a written statement
submitted by the head of the agency and
approved by OPM, implementing law
and regulation for performance awards
with specific attention to the monetary
component of the overall Performance
Management Plan as described in
§430.207 of this chapter.

§531.605 Policy.

(a) The policy of the Performance
Awards Program shall be to:

(1) Grant recognition in keeping with
the value of the contribution to the
Federal Government;

(2) Consider employee contributions
for application throughout the Federal
Government; and

(3) Assure that awards are not used as
a substitute for other personnel actions,
or as a substitute for pay.

(b) A performance award under this
subpart shall be:

(1) Monetary, honorary, or non-
monetary,

(2) Based on employee
accomplishments and contributions
which are within the scope of an
employee’s assigned job responsibilities
and performance standards; and

(3) Based on a percentage of the
employee's base pay, up to a maximum
of 20 percent. However, if the sum of the
performance award recommended and
any within-grade and/or quality step
increase received by the employee
during the previous 12 months exceeds
20 percent, the award shall be reduced
to that maximum.
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§531.606 Eligibility.

(a) A performance award may be
granted to an employee when
performance accomplishments or other
contributions:

(1) Are within the scope of his or her
assigned job responsibilities and
performance standards;

(2) Benefit the Government as
described in 5 U.S.C. 4503 and 4504;

(3) Were made while the contributor
was a Government employee;

(4) Have been supported by a
performance rating of at least "Exceeds
Fully Successful” on one or more
elements of a job or a summary
performance rating of at least "Exceeds
Fully Successful”; and

(5) Have been approved at a
management level higher than the
official who recommended the
performance award.

(b) Performance awards shall not be
mandatory except as required by
§§ 430.204(1), 431.204(w) and
540.110(a)(3) of this chapter.

§531.607 Payment.

Awards paid under this subpart do
not increase the rate of basic pay and
are subject to the withholding of income
taxes.

§531.608 Responsibilities of the Office
of Personnel Management.

{a) OPM shall provide guidance to
agencies on how the performance
awards component of the Performance
Management System should be carried
out.

(b) OPM shall review and approve the
agency performance award component
of the Performance Management Plan,
and any proposed plan revisions which
have an impact on how an agency meets
statutory and regulatory requirements.

§531.609 Agency responsibllities.

(&) The head of each agency shall
establish all performance awards as a
component of the Performance
Management Plan. The plan must
provide for:

(1) Documentation in the employee's
Official Personnel Folder to reflect the
nature of a performance award,
including the amount of a monetary
award; and

(2) Due weight to a performance
award when rating and ranking an
employee for a promotion, as provided
in 5 U.S.C. 3362.

(b) The head of each agency shall
transmit to OPM:

(1) All award recommendations over
$10,000;

(2) A Performance Management Plan
which includes a performance awards

component, and proposed plan revisions
for review and approval, as required by
§ 430.207(a) of this chapter; and

(3) An annual report on performance

awards activities for the past fiscal year.

(c) The performance awards
component of the Performance
Management Plan to be submitted to
OPM shall include the following
provisions:

(1) Use of the agency’s performance
rating under Part 430 of this chapter as
the basis for granting monetary,
honorary, and non-monetary
performance awards;

{2) Delegation of authority and
responsibility for approval of monetary,
honorary and non-monetary
performance awards to the appropriate
management level;

(3) Performance award
recommendations to involve the
minimum amount of paperwork and
processing which show that criteria are
met and that expenditure of
appropriated funds for the award is
justified;

(4) Granting of performance awards
as soon as possible after performance
ratings are approved, or as soon as
possible after an assessment of
performance indicates that an award
should be granted;

(5) A plan for incorporating
performance awards into the merit pay
determination process, as required by
§ 540.110{a)(3) of this chapter; and

(6) A plan for determining the
performance award fund, including
previous years' and projected
expenditures, as required by
§ 430.207(a)(4) of this chapter. Funds for
any agency Productivity Benefit Sharing

am shall not be included in the
performance award fund, inasmuch as
these are separate from performance
awards.

PART 532—PREVAILING RATE
SYSTEMS

18. In Part 532, a new Subpart H is
added, to read as folows:

Subpart H.—Performance and Special
Awards

Sec.
532801 General.

Authority: 5 U.S.C. 5343, 5346,

Subpart H—Performance and Special
Awards

§532.801 General.

(a) Performance awards for prevailing
rate employees are covered under the
provisions of Subpart F of Part 531 of
this chapter.

(b) Awards for employee
accomplishments beyond normal job
responsibilities and performance
standards are covered under Part 451 of
this chapter.

19. Part 540 is revised to read as
follows:

In § 540.102, the definitions of “total
performance pay" and “total
performance pay pool" are interim rules.
References to those terms, found in
§§ 540.106(a) and (d), 540.108(b)(3), and
540.110(c) and (d) are interim rules, also.

§§ 540.109 and 540.110(a)(3),
pertaining to merit pay cash awards, are
interim rules.

OPM invites comments on these
interim rules, for consideration in final
rulemaking.

PART 540—MERIT PAY SYSTEM

Sec.

540101 General.

540102 Definitions.

540.103 Ranges of basic pay and employee
coverage.

540,104 Determination and allocation of
merit pay funds.

540105 Merit pay performance appraisals.

540,106 Merit pay determinations.

540,107 Merit pay increases and salary
levels, 3

540,108 Special provisions for merit pay
increases.

540.109 Cash awards.

540110 Agency plans for Merit Pay System.

540111 Reports,

Authority: 5 U.S.C, Chapters 43 and 54.

§ 540.101 General,

Chapter 54 of title 5, United States
Code (5 U.S.C. 5401-5405), provides for a
Merit Pay System to recognize and
reward quality performance by
supervisors and management officials
(as defined in 5 U.S. 7103(a)(10)-{a)(11))
in positions classified in GS-13, 14, or
15. This part contains the regulations
which the Office of Personnel
Management has prescribed for the
Merit Pay System, and supplements the
provisions of 5 U.S.C. 4302, 4304, and
5401-5405.

§540.102 Definitions.

In this part:

“Agency " has the meaning given it in
5 U.S.C. 5102.

“Employee" means a supervisor or
management official to whom chapter 54
of title 5 U.5.C. applies.

“Management official" has the
meaning given that term in 5§ U.S.C.
7103{a)(11); i.e., * * * an individual
employed by an agency in a position the
duties and responsibilities of which
require or authorize the individual to
formulate, determine, or influence the
policies of the agency.
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"Merit pay determination” is the
decision as to the amount of the merit
pay increase (including a zero amount)
and total performance pay.

“Merit pay fund" means the amount
of agency money to be allocated to merit
pay increases, as determined through
application of appropriate Merit Pay
Fund Computation Tables.

“Merit pay increase” means the
increase in basic pay for a merit pay
employee in excess of that granted
automatically under 5 U.S.C 5402(c)(1) or
(c)(3).

“Merit pay pool” means that portion
of an agency identified by agency
management as having an optimum
number of merit pay positions to
facilitate internal management of its
merit pay plan and to which funds are
allocated for distribution as merit
increases to covered employees.

“Supervisor" has the meaning given
that term in 5 U.S.C. 7103(2)(10); i.e.,

* * * anindividual employed by an
agency having authority in the interest
of the agency to hire, direct, assign,
promote, reward transfer, furlough, <
layoff, recall, suspend, discipline, or
remove employees, to adjust their
grievances, or to effectively recommend
such action, if the exercise of the
authority is not merely routine or
clerical in nature but requires the
consistent exercise of independent
judgment, except that, with respect to
any unit which includes firefighters or
nurses, the term “supervisor” includes
only those individuals who devote a
preponderance of their employment time
to exercising such authority.

“Total performance pay" means the
sum of the merit pay increase received
by an employee and the amount of
money received by the employee as a
performance-related cash award under 5
US.C. 5403.

“Total performance pay pool” means
the amount of money identified by an
agency to be distributed to merit pay
employees as merit pay increases and
performance-related cash awards.

§540.103 Ranges of basic pay and
employee coverage.

(a) Under 5 U.S.C. 5402(a), the Office
of Personnel Management is required to
establish a Merit Pay System which
provides a range of basic pay for each
grade of the Merit Pay System. The
Merit Pay System shall consist of three
grades, as follows:

(1) GM-13, which shall consist of
supervisors and management officials
who are in positions classified in Grade
GS-13;

(2) GM-14, which shall consist of
supervisors and management officials

who are in positions classified in grade
GS-14; and

(3) GM~15, which shall consist of
supervisors and management officials
who are in positions classified in grade
GS-15.

(b) The range of annual rates of basic
pay for each grade of the Merit Pay
System shall be the same as the range of
annual rates of basic pay for the
corresponding grade of the General
Schedule. Higher ranges of rates of basic
pay authorized under 5 U.S.C. 5303 shall
be applicable under this part to any
position covered by such authorization.

(c) In accordance with the definitions
in 5 U.S.C. 7103 (a)(10) and (a)(11), the
head of each agency shall identify
employees who are supervisors or
management officials for purposes of
coverage under the Merit Pay System.
Employees who were appointed on the
effective date of a pay adjustment under
5 11.S.C. 5305 and whose pay was set in
accordance with the newly adjusted pay
range for their grade are not to be
considered covered by the Merit Pay
System on that day for the purposes of
calculating merit pay funds and
dispensing increases under 5 U.S.C. 5402
(b)(2), (c)(1), and (c)(3).

§540.104 Determination and allocation of
merit pay funds.

{a) Under 5 U.S.C. 5402(b)(4), the
Office of Personnel Management must
determine the funds available for merit
pay purposes. Each agency covered by
the Merit Pay System shall submit such
information as OPM may require for this

purpose.

(b) The Office of Personnel
Management shall issue annual Merit
Pay Fund Computation Tables
consistent with the annual increase
made to the General Schedule at these
grade levels and shall provide
instructions for their use. Each agency
covered by the Merit Pay System shall
apply the appropriate table to the
agency merit pay population, as of the
effective date for merit pay increases, to
determine the size of the merit pay fund
available to the agency.

(c) Each agency covered by the Merit
Pay System shall have one or more merit
pay pools. If there is more than one pool,
agencies may determine the funds
available to each pool by the same
method that is used to compute the merit
pay fund, or they may make adjustments
to that method to recognize
organizational accomplishment or
unusual distribution of performance
within a pool, or to satisfy the
requirements of paragraph (d)(2) of this
section. If other than the computation
table amount is to be allocated, the
method must assure the equitable

distribution of funds, be approved by
OPM for inclusion in the agency's Merit
Pay Plan, and must be fully documented.

(d) Each agency covered by the Merit
Pay System is required to establish
procedures to ensure that—

(1) The sum of merit pay increases
awarded each year under § 540.107 of
this part to Merit Pay System employees
in the agency is no less than 95 percent
and no more than 105 percent of the
agency's merit pay fund (unless the
Office of Personnel Management has
granted prior approval for a lesser or
greater obligation); and

(2) No portion of the contribution to
the merit pay fund made for employees
to whom no immediate merit pay
increase may be paid, because of the
statutory pay ceiling imposed by 5
U.S.C. 5308 or by appropriations
limitations on pay, is used to pay such
increases for employees not subject to
the statutory pay ceilings or limitations.

§ 540.105 Merit pay performance
appraisals.

{a) Except as provided in paragraph
(c) of this section, each merit pay
determination shall be based on a
current appraisal of performance which
is to be made under a performance
appraisal system that has been
approved by the Office of Personnel
Management under 5 U.S.C. 4304(b)(1).

(b) the performance appraisal period
on which the merit pay determination is
based should be as close to the merit
pay determination as the agency deems
practicable, but will not end earlier than
June 30 nor later than November 30 of
the same year (or such other dates
prescribed by OPM).

{c) Agencies and employees subject to
the Merit Pay System but not covered by
Chapter 43 of title 5, U.S.C., shall meet
minimal performance appraisal
requirements issued by the Office of
Personnel Management.

§540.106 Merit pay determinations.

{a) Bach agency shall establish a
procedure for determining in a fair and
objective manner the amount of merit
pay increase and total performance pay
that shall be granted each Merit Pay
System employee. The determination is
to be made for each employee covered
by the System on the closest date to the
effective date for merit pay increases
that is determined by the agency to be
administratively feasible and is to be
based on a current performance rating.
This does not preclude agencies from
granting performance awards at any
time during the appraisal period as
provided in Part 430 of this chapter.
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(b) Each merit pay determination shall
take into consideration, in addition to
the employee’s performance, the reason
for, amount of, and period of time since
any increases in rate of basic pay and
performance awards received by the
employee in the current performance
year.

(c) If the agency determines it is
appropriate to do so, a merit pay
determination may also take into
consideration the accomplishments of
the employee's organization.

(d) BEach agency shall establish
procedures to manage the performance
appraisal process and merit pay
determinations for employees covered
by the Merit Pay System so as to obtain
equitable and appropriately sized merit
pay increases and total performance
pay.

(e) agency procedures for making
meril pay determinations must include a
requirement for an approval of each
merit pay determination by an official of
the agency who is at a higher level than
the official who made the merit pay
determination (unless there is no official
at a higher level in the agency), and also
by the official with responsibility for
managing the merit pay pool, if different.

(f) The reasons for each merit pay
determination are to be documented and
shall be made available to the affected
employee at his or her request.

(g) The requirement that the merit pay
determination be based on performance
shall be waived when an employee's
performance cannot be appraised for the
minimum appraisal period established
by the agency. When the merit pay
determination is waived, pay is to be set
in accordance with § 540.108 of this part.

§ 540.107 Merit pay increases and salary
lovels.

(a) Merit pay increases under 5 U.S.C.
5402(b)(1) are to be made effective on
the same day as the automatic pay
adjustments under 5 U.S.C. 5402 (c)(1)
and (c)(3), except as otherwise
prescribed by OPM. In the event that the
amount of the merit increases cannot be
determined in a timely manner, the
increases shall be made retroactive to
the effective date of the pay
adjustments. The retroactive payment
shall not be made later than December
31 of the calendar year during which
such pay adjustment takes effect, except
as prescribed by OPM.

(b) In accordance with the
requirements of 5 U.S.C. 5402(a}—

(1) Each Merit Pay System employee's
rate of basic pay must be increased,
effective on the same day a pay
adjustment under 5 U.S.C. 5402(c}(1)
becomes effective, by an amount
necessary to raise the employee's rate of

basic pay to the new minimum rate for
the employee's grade; and

(2) No Merit Pay System employee’s
rate of basic pay may be increased by
an amount that would cause that rate of
basic pay to exceed the maximum rate
for the employee's grade, except as
provided in 5 U.S.C. 5334(b) and 5363 in
connection with retained pay.

(c) Merit pay increases must be
reduced by the amount of any increase
required under 5 U.S.C. 5402(c)(3) to
raise an employee's pay to a new range
minimum amount, up to and including
the full amount of the merit increase
granted under 5 U.S.C. 5402(b)(1).

(d) Agencies must establish
procedures to prevent employees in the
same merit pay pool and grade level
with identical performance ratings from
experiencing a reversal in their relative
rates of basic pay due solely to the
construction of the merit pay allocation
model.

§540.108 Special provisions for merit pay
increases.

(2) An employee for whom the
requirement for a performance-based
merit pay determination is waived under
§ 540.106(g) of this part shall be paid the
sum of—

(1) The employee's rate of basic pay
immediately before the merit pay
increase; and

(2) The automatic adjustments
required by 5 U.S.C. 5402 (c)(1) and
(c)(3) at the time of the merit pay
increase; and, except as provided in
paragraph (c) of this section,

(3)(i) The average increase received,
or, if netessary, a constructed average
increase which would have been
received under 5 U.S.C. 5402(b)(1) by
comparably situated employees; or

(ii) An increase identified with a
predetermined performance level
designator for comparably situated
employees; or

(iif) The amount provided by the
appropriate factor of the Merit Pay Fund
Computation Table (to include the
Quality Step Increase equivalent or not,
as determined by the agency).

(b) When an employee returns to a
pay status after an approved absence
which encompassed the time of one or
more pay adjustments provided under 5
U.S.C. 5402, the employee’s rate of basic
pay shall be set at the sum of—

(1) The employee’s rate of basic pay
immediately before the interruption of
hisdor her employment with the agency;
an

(2) The automatic adjustments that
would have been required by 5 U.S.C.
5402 (c)(1) and (c)(3) if the employee's
service had not been interrupted; and,

except as provided in paragraph (c) of
this section;

(3)(i) The average increases received,
or, if necessary, constructed average
increases which would have been
received under 5 U.S.C. 5402(b)(1) by
comparably situated employees; or

(it} Increases identified with a
predetermined performance level
designator for comparably situated -
employees; or

(i1i) The amounts provided by the
appropriate factor of the Merit Pay Fund
Computation Table to include the
Quality Step Increase equivalent or not,
as determined by the agency; or

(iv) The contributions to the merit pay
fund in behalf of the employee which
were authorized under 5 US.C.
5402(b)(4)(B) representing the portion of
the annual GS pay increase which the
employee was not granted
automatically.

(c){1) When the requirement for a
performance-based merit pay
determination is waived or when the
employee's pay is being set because of —

(i) Service in the armed forces or non-
Government service referenced in 5
U.S.C. 5402(d), or

(ii) Other service for which an
employee’s advancement through the
pay range is preserved by statute, or

(iii) One or more merit pay increases
that occurred during a period for which
the employee has received credit under
the back pay provisions of 5 U.S.C. 5596
and Subpart H of Part 550 of this
chapter,
the employee's pay shall be set at the
sum of—

(2)(i) The employee’s rate of basic pay
immediately before the merit pay
increases or before interruption of his or
her duty status, as appropriate; and

(ii) The automatic adjustments that
are required or that would have been
required by 5 U.S.C. 5402 (c){1) end
(€)(3) if the employee's duty status had
not been interrupted; and

(iii) The amounts provided by the
appropriate factors of the Merit Pay
Fund Computation Tables for the
employee for each pertinent year.

(d) Increases granted under
paragraphs (a)(3), (b)(3), and (c)(2)(iii) of
this section are to be reduced as
described in § 540.107(c) of this part.

§540.108 Cash awards.

5 U.S.C, 5403 authorizes the payment
of cash awards as part of the Merit Pay
System. There are two categories of
cash awards:

(1) Performance awards, which are to
be administered in accordance with the
provisions of Subpart F of Part 531 of
this chapter, and instructions issued by
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lln:i Office of Personnel Management;
an

(2) Cash awards, that are not related
to the Merit Pay System employee's
performance in his or her position, to be
administered in accordance with the
provisions of Part 451 of this chapter
and the agency's Special Awards
Program established under Part 451.

§540.110 Agency pians for Merit Pay
System.

(a) Each agency with employees who
are subject to the Merit Pay System
shall establish a plan for administering
the Merit Pay System within that
agency, Each agency's plan shall be
consistent with the provisions of 5
U.S.C, 5401-5403 and this part, and shall
include, in addition to provisions to
carry out requirements of this part,
provisions for—

(1) Communication to the agency's
Merit Pay System employees of the
purpose of the Merit Pay System and
how it works;

(2) Training in the operation of the
Merit Pay Systam for employees who
are subject to that System and for
employees who are responsible for its
operations; and

(3) Disiribution of the funds contained
in the agency’s Total Performance Pay
Pool. The plan must describe the manner
in which the funds will be distributed,
and must specify a funding level for
merit pay performance awards as
described in Part 531, Subpart F, the
minimum funding level to be specified
by OPM.

(b) When determining the size of merit
pay increases to be granted, agencies
must use a matrix (either percentage or
points) that provides an inverse

relationship between amount of increase
and position in the pay range.

(c) No employee who is rated “Fully
Successful” or higher on each critical
element and on the employee's summary
rating shall receive a total increase to
base pay under 5 U.S.C. 5402 (b)(1),
(€)(1), and (c)(3) which is less than the
sum of the percentage increase
authorized under 5 U.S.C. 5305 for
General Schedule pay system employees
and the average annualized equivalent
of a within-grade increase.

(d) Employees who are rated
“Outstanding"” will receive a minimum
differential in the total performance pay
under this part above the total
performance pay for employees rated
“Fully Successful," as approved by OPM
in the agency Merit Pay Plan.

(e)(1) Each agency covered by
Subparts A and B of Part 430 or by Part
540 of this chapter shall submit
Performance Management Plans,
including a Merit Pay System Plan, to
the Office of Personnel Management for
review by February 24, 1984.

(2) Agencies will be required to
implement the provisions of an
approved Performance Management
Plan pertaining to its merit pay
employees no later than October 1, 1984.

(3) an agency may utilize Performance
Appraisal Systems for merit pay
employees and Merit Pay Systems
which have been approved by the Office
of Personnel Management until October
1, 1984,

(4) Changes to already approved merit
pay plans, except as provided in
paragraph (g) of this section, must be
submitted to OPM at least 60 days

before they are scheduled to be
effective.

(f) Changes to agency merit pay plans
prompted by unanticipated Government-
wide merit pay funding levels or other
emergency events shall be submitted to
the Office of Personnel Management for
approval in accordance with special
instructions issued by OPM at that time.

§540.111 Reports.

So that the Office of Personnel
Management can provide the Congress
and others with information regarding
the operation of the Merit Pay System
including cash awards, each agency
shall maintain such records and submit
to OPM such reports as OPM may
require.

PART 771—AGENCY
ADMINISTRATIVE GRIEVANCE
SYSTEM

20. A new § 771.208(c)(3) is added to
read as follows:

Subpart B—General

§ 771,206 Exclusions.

(c) Matters excluded.

{3) An agency may, in its discretion,
exclude performance appraisals and/or
ratings (under subchapter I of chapter 43
of title 5 United States Code, or Part 430
of this chapter) from coverage under this
part.
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