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Note.—The reporting requirements 
contained in §§ 326.3 and 326.4 have been 
approved by the Office of Management and 
Budget under number 3024-0063.

This amendment is issued by the 
undersigned pursuant to delegation of 
authority from the Board to the Secretary in 
14 CFR 385.24(b). (Sec. 204 of the Federal 
Aviation Act of 1958, as amended, 72 Stat. 
743; 49 U.S.C. 1324).

By the Civil Aeronautics Board.
PhylHs T. Kaylor,
Secretary.
[FR Doc. 83-2616 Filed 1-28-S3; 6:45 am]
BILLING CODE 6320-01-M

14 CFR Part 399

[Reg. PS-109; Policy Statements AmdL No. 
85; Docket 37444]

Statements of General Policy; 
International Cargo Rate Flexibility 
Policy

AGENCY: Civil Aeronautics Board. 
ACTION: Final rule.

SUMMARY: The CAB adopts a policy of 
not suspending international cargo rate 
changes within a specified zone, except 
in extraordinary circumstances. The 
zone wifi be adjusted periodically to 
take account of actual operating cost 
changes. The action is taken on the 
Board’8 own initiative to allow carriers 
to respond more quickly to ch anging 
costs and competitive opportunities. 
DATES: Adopted: January 12,1983. 
Effective: February 27,1983.
FOR FURTHER INFORMATION CONTACT: 
Lawrence R. Myers or Joanne Yancey 
Hitchcock, Office of the General 
Counsel, Civil Aeronautics Board, 1825 
Connecticut Avenue, N W ., W ashington,
D.C. 20428, (202) 673-5205 or 673-5442, 
respectively.
SUPPLEMENTARY INFORMATION: The 
Board proposed in PSDR-65 (45 FR 3595, 
January 18,1980), to adopt a policy 
permitting U.S. and foreign air carriers 
greater flexibility in changing cargo 
rates in international air transportation. 
This proceeding was initiated in 
response to the opinion of some 
members of Congress that carriers 
should have a measure of price 
flexibility for cargo transportation as 
well as for passenger service. In 
November 1979, the Aviation 
Subcommittee of the House of 
Representatives held hearings on H.R. 
5882, a bill that would have declared 
reasonable any rate within 5 percent 
above or 50 percent below those in 
effect on October 1,1979. This “zone of 
reasonableness” was to be periodically 
adjusted for operating cost increases. 
The plan envisioned in H.R. 5882 was

modeled on similar “zone of 
reasonableness” and “cost pass
through” provisions that Congress 
adopted for domestic passenger fares in 
Pub. L  95-504 (The Airline Deregulation 
Act of 1978) and for international 
passenger fores in Pub. L. 96-192 (The 
International Air Transportaion 
Competition Act of 1979). The Board 
testified in support of cargo rate 
flexibility in principle, but noted that the 
cargo rate structure was considerably 
more complex than the passenger rate 
structure. The Board therefore suggested 
that before Congress enacted permanent 
legislation that would be difficult to 
change with experience,the Board 
should be allowed to adopt by 
rulemaking an interim cargo rate 
flexibility policy, allowing more time to 
evaluate ideas (including legislation 
proposals) for a permanent international 
cargo rate policy. This suggestion led to 
PSDR-65.

PSDR-65 proposed to establish a 
standard cargo rate level in each 
international market at the general 
commidity rate (GCR) level in effect on 
October 1,1979. Rate reductions below 
this level, or increases up to 5 percent 
above it, would not ordinarily 
reviewed by the Board for economic 
reasonableness. The standard level 
would be adjusted periodically for cost 
changes. Under this scheme, the range of 
upward flexibility for specific 
commodity rates (SCR’s) would be 
greater than for GCR’s since most SCR’s 
are substantially below the GCR level.
A separate standard rate level with 
similar flexibility features was proposed 
for container shipment rates, with 
comments requested on whether a 
separate ceiling was needed. The air 
cargo rate structure and the 
characteristics of GCR’s, SCR’s, 
container rates, and other classifications 
were described in more detail ki PSDR- 
65.

PSDR-65 provided for “extraordinary 
circumstances" in which die flexibility 
policy would not apply. A tariff within 
the flexibility zone could be suspended 
in response to unreasonable regulatory 
action against U.S. ah' carriers by a 
foreign government, or upon a showing 
of immediate and irreparable harm to 
the public supported by a strong 
showing of probable unreasonableness. 
On the latter grounds, the opponent of a 
new rate within the zone would bear the 
burden of convincingly showing the 
requisite circumstances.
Comments

The Board received written comments 
from several parties and held oral 
argument on the proposal Comments 
were filed by Air Transport Association

(ATA), Congressman Norman Y. Mineta, 
DHL CorpM Flying Tiger Line, Fourteen 
Electronic Shippers (joindy), 
International Airforwarder and Agents 
Association (IAAA), International Air 
Transport Association (LATA), ICI 
Americas, Pan American World 
Airways, Puget Sound Traffic 
Association, Seaboard World Airlines, 
State of Hawaii, Transamerica Airlines, 
and Trans World Airlines.

PSDR-65 was supported by four 
individual carriers and two carrier trade 
associations, ATA and IATA. They felt 
that the proposal did not go far enough 
in providing rate flexibility, and argued 
for total deregulation. If total 
deregulation were rejected, most of them 
asked for 15 percent upward price 
flexibility. They recommended that the 
flexibility ceiling be based on the 
highest-rated (smallest size) GCR 
weightbreak in each market, instead of 
being staggered along with each 
weightbreak as proposed in PSDR-65. 
This approach, which would result in 
more than 15 percent upward flexibility 
for higher weightbreaks, was urged on 
the basis of its administrative simplicity 
and an expectation that competitive 
forces would prevent the higher 
weightbreak rates from climbing to the 
ceiling. The carriers also asked that the 
standard foreign rate level be based on 
rates in effect on April 1,1980, including 
those filed before that date and 
subsequently approved. The carriers felt 
that April 1 rates were more reasonable 
with respect to contemporaneous costs 
than were October 1,1979, rates. 
Transamerica diverged somewhat from 
the other carriers in advocating upward 
flexibility of 10 or 20 percent. Seaboard 
suggested a downward limit of 10 
percent on rate decreases. Transamerica 
argued that container rates should not 
be subject to a separate ceiling.

IATA, joined by Flying Tiger, urged 
that the policy also apply to IATA rate 
agreements establishing rates within the 
flexibility zone. IATA asserted that 
there would be no need to review rates 
within a range that die Board had 
already found presumptively reasonable 
simply because those rates had been 
agreed upon by the carriers.

Several users of air cargo services 
opposed the zone of flexibility proposed 
in PSDR-65. They did not oppose 
downward rate flexibility and most 
agreed that carriers are entided to 
reasonable cost-related increases, but 
they felt that increases should come 
only through across-the-board 
surcharges for demonstrated cost 
changes.

Most of the opponents attacked the 
Board’s central assumption that there is
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strong enough competition in 
international cargo markets to assure 
that rates will be set at reasonable 
levels within the flexibility zone without 
Board review; The attack focused 
primarily oh competition in the Pacific. 
The Electronic Shippers argued that 
Flying Tiger’s and Japan Air Lines’ 
combined market share of over 60 
percent gave them an entrenched 
position that other carriers could not 
effectively challenge. They contended 
that foreign government restrictions on 
entry, large start-up costs, high cost or 
unavailability of suitable aircraft and 
ground facilities, and fuel supply 
problems would prevent other carriers 
from providing strong competition to 
Tiger and JAL.

The State of Hawaii argued that 
adequate competition was lacking 
between Hawaii and Japan, because 
cargo traffic was not heavy enough to 
justify freighter or charter flights and the 
Japanese government restricted the 
passenger flights on which belly traffic 
was carried. Hawaii expressed concern 
that SCR’s for papaya shipments, which 
depended on air transportation, would 
rise and be used to cross-subsidize 
GCR’s.

IAAA and the Electronic Shippers 
argued that alternatives to direct 
freighter service, such as passenger 
flight belly space, connecting flights, 
charters, and surface transportation, 
were not suitable for their needs and 
could not be viewed as competitive 
factors. They cited space limitations, 
restrictions on carriage of hazardous 
materials on passenger flights, and 
inconvenient scheduling as undesirable 
aspects of combination belly service. 
Connecting flights were said to carry the 
risk of misrouted shipments, and cargo 
charters were reportedly rare and 
involved difficulties obtaining foreign 
landing rights.

Several comments challenged the 
Board's legal authority to declare all 
rates within a specific zone reasonable 
without investigating (in evidentiary 
hearings) whether such rates were 
justified by costs. Primarily, they viewed 
the large range of upward rate flexibility 
that PSDR-65 proposed for SCR’s as 
unreasonable. The Electronic Shippers 
noted that, under the Board proposal, 
electronics SCR's could be increased as 
much as 49 percent without Board' 
review. The shippers argued that their 
goods were entitled to lower rates than 
general commodities because greater 
density, easier handling and other 
favorable characteristics produced 
lower transportation costs. They 
contended that the Board has a 
statutory duty to insure that cargo rates

are cost-related, which it would be 
abdicating by its flexibility policy. DHL 
noted that the average cargo rate was 
far below the GCR level, since the bulk 
of the traffic travels under SCR’s. Thus, 
they also maintained that allowing 
SCR’s to rise to the GCR level without 
findings based on evidentiary hearings 
would be unreasonable.

Puget Sound Traffic Association 
argued that the practice of “common 
rating”—by which transpacific carriers 
charge identical rates for the same 
shipment from all West Coast 
gateways—resulted in plainly 
unreasonable rates, since mileage 
differences necessarily produce 
different costs. Puget Sound suggested 
that the Board investigate the 
reasonableness of all common rates 
before using them as the basis for a zone 
of flexibility.

IAAA argued that a separate ceiling 
for container rates was necessary to 
protect air freight forwarders from being 
forced out of business by air carriers. 
They claimed that forwarders must, as a 
practical matter, use containers to keep 
shipments from getting lost or split.
Since they solicit traffic from shippers 
and consolidate it into large shipments, 
they compete with air carriers for cargo 
traffic. The IAAA expressed concern 
that, without a separate ceiling, carriers 
would raise container rates to drive 
forwarders out of business.
Further Comments

After holding oral argument on the 
proposed rule, the Board instructed the 
staff at a public meeting to draft a final 
rule including the following features: (1) 
For GCR’s, rate flexibility up to 15,10, 
and 5 percent above the standard 
foreign rate level in the Atlantic, Pacific, 
and Latin America regions, respectively; 
(2) for SCR’s in the Atlantic, flexibility 
up to the GCR limit; and (3) for existing 
SCR’s in the Pacific and Latin America, 
separate, lower ceilings that would be 
raised annually by 10 percentage points 
until the GCR ceilings were reached. An 
April 22,1981, memorandum from 
agency staff recommended that the 
Board instead set 20 and 15 percent as 
the upper limits for GCR’s in the 
Atlantic and Pacific, respectively. The 
memorandum also recommended that 
the Board not establish any separate 
ceilings for SCR’s in the Pacific and 
Latin America, so that in all markets 
SCR’s could be set at any level up the 
GCR limit, as originally proposed in 
PSDR-65.

In response to a petition from the 
Electronics Shippers, the Board released 
the staff memorandum and reopened the 
comment period by PSDR-65C (46 FR 
34347, July 1,1981). Comments were

filed by the ATA, the Electronic 
Shippers, Flying Tiger, and Pan 
American. The comments essentially 
restated arguments for and against 
cargo rate flexibility that had been made 
in the earlier comments. ATA and the 
carriers supported the staff 
recommendation and urged even greater 
rate flexibility. The Electronics Shippers 
opposed it, arguing that the 
memorandum and, for that matter, the 
original proposal, had little or no factual 
basis.

After considering all the comments, 
the Board has decided to adopt a final 
rule establishing international cargo rate 
flexibility zones as set forth below.

Scope of the Policy
Under thevtraditional rate approval 

mechanism, as prescribed by section 
221.160 of the Board’s regulations, a 
carrier must file a proposed change in a 
foreign cargo rate with the Board at 
least 60 days before the planned 
effective date of the change, unless 
otherwise provided in a bilateral 
agreement. Within that time, the Board 
decides what adverse action to take (if 
any), consistent with its statutory 
authority and the provisions of the 
governing bilateral agreement.
Generally, the Board must decide 
whether there are grounds for instituting 
an investigation of the lawfulness, 
including the economic reasonableness, 
of the proposed rate. If it does so, the 
Board may in its discretion suspend the 
proposed rate pursuant to statutory and 
bilateral procedures, preventing it from 
going into effect pending the 
investigation, or it may allow the tariff 
to become effective subject to 
prospective corrective action at the 
completion of the investigation.

If a new rate is within the flexibility 
zone, it would not be suspended (except 
in extraordinary circumstances) but it 
may be investigated for economic 
reasonableness in a hearing. Thus, this 
policy will not finally determine whether 
any rate within the zone is reasonable, 
as some of the commenters were 
concerned that it might. But it will allow 
carriers to introduce new rates within . 
the zone quickly and with virtual 
certainty that they will remain in effect 
pending possible review for economic 
reasonableness.

Under the traditional approval 
procedures, carriers must submit an 
“economic justification” along with 
every rate change, to help the Board 
determine whether the new rate ought to 
be suspended and/or investigated. We 
are discontinuing that requirement for 
rates within the flexibility zone. We 
have decided that opponents of rate
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changes should have the burden of 
showing reasonable grounds for 
investigating, or extraordinary 
circumstances for suspending, a new 
rate within the zone. However, we 
retain power to require carriers to 
submit economic justifications on an ad 
hoc basis where opponents show 
substantial likelihood of harm to their 
interests or other evidence that a new 
rate may be unreasonable. Such ad hoc 
justifications may be required where 
crucial information can only be provided 
by the carrier. We believe it will be 
more efficient to require justifications on 
a case-by-case basis than to require 
them for all proposals, including the 
many that will be lioncontroversial.

New rates that are above the 
flexibility ceiling will require 
justification and will not be assured the 
same expeditious treatment or 
assurance against suspension as those 
below it. But the fact that they are above 
the suspend-free ceiling does not mean 
that we will be predisposed to suspend 
them. They will receive prompt 
attention, and we intend to continue our 
generally flexible approach to cargo 
pricing even outside the suspend-free 
zone, if adequate Justification is 
presented.
Need for Flexibility

A policy of rate flexibility is needed 
because the harm caused by maintaining 
the status quo pending possible 
investigation often outweighs the 
benefits under current competitive and 
inflationary conditions. Rate proposals 
must generally be filed 2 months before 
their effective date, and the Board may 
suspend them for up to 1 additional 
year. Thus, a carrier may have to wait 
as long as 14 months from the time it 
files a proposed rate change until it can 
be made effective. While such delays 
are bearable as long as prices and 
market conditions are relatively stable, 
they act as a drain on revenues during 
periods of persistent inflation and 
economic uncertainty. If carriers cannot 
increase rates quickly enough to keep 
pace with costs, their only alternative to 
losing money is to cut service. By the 
same token, today’s fluctuating 
economic conditions put a premium on 
the ability to decrease rates quickly to 
take into account changing supply and 
demand conditions.

Uncertainty about whether new rates 
will be suspended is likely to discourage 
experimentation with innovative pricing 
and service offerings. Fpr instance, a 
carrier may be reluctant to establish a 
new low SCR if it is uncertain whether it 
could raise or discontinue the rate in the 
future. Inhibitions on carriers’ abilities 
to adjust their rate structure as traffic

flows and other business conditions 
change may induce carriers to leave 
existing markets or hesitate to enter 
new ones. By making our suspension 
policy explicit and allowing 
implementation of rate changes in less 
than 60 days, we expect to encourage 
greater innovation and better service for 
international cargo transportation.

In general, we believe more flexibility 
is warranted under current conditions. 
As international conditions become 
more dynamic and fast-paced, carriers 
need more freedom to restructure their 
rates quickly to maintain efficiency and 
initiative. We view reductions in 
scheduled cargo service, the withdrawal 
of transpacific freighter service by Pan 
American and Continental, and the 
suspension o f combination service by 
Braniff prior to its shutdown, as a sign of 
inadequate rate levels encouraging 
competitors to withdraw from markets 
rather than adapting to changing 
economic circumstances. Shippers and 
air freight forwarders, on the other hand, 
have become increasingly sophisticated 
in using high volume discounts and 
opportunities for consolidation. Their 
combination of business expertise and 
control of substantial quantities of 
traffic reduces their need for 
government protection. Thus, it seems 
that the danger in stifling competitive 
development in the industry by 
continuing regulatory delays and 
uncertainties is greater than the risk of 
harm to shippers from greater price 
flexibility.

Competition
The fundamental underpinning of a 

suspend-free zone is that sufficient 
competition exists to discipline market 
behavior. Our basic approach is to set 
the boundaries of a zone depending on 
the degree of competition, actual and 
potential, that we see in geographic 
areas. The more competition, the wider 
the zone.

The degree of competition between 
carriers has been discussed in this 
proceeding in terms of three 
geographical regions: the Atlantic 
(operations via the Atlantic Ocean), the 
Pacific (operations via the Pacific), and 
the Western Hemisphere (operations 
within the Western Hemisphere). These 
are the regions established for reporting 
purposes in 14 CFR Part 241, Section 
21(g). The State of Hawaii commented 
on the special competitive conditions in 
the Hawaii-Japan market, which we 
treat separately.

Competition is substantial across the 
Atlantic. At least thirty-eight carriers 
now provide scheduled service between 
the United States and Europe, where 
most of the major cargo markets are

found. Twelve operate freighter service, 
and seven provide main deck 
combination capacity. Substantial belly 
capacity is available on passenger 
flights, most of which are with wide- 
body aircraft. Trucking connects many 
points on each continent that might not 
receive direct air service. The United 
States has negotiated bilateral 
agreements permitting greater entry and 
pricing opportunities with Belgium, 
Finland, Germany, Israel, Jordan, the 
Netherlands, Rumania, and Syria, and in 
general foreign government policies in 
Europe allow a growing amount of cargo 
competition.

We find competition across the Pacific 
to be significant, even though not as 
intense as over the Atlantic. For one 
thing, there are fewer national flag 
carriers in the North/Central Pacific 
area than in Europe. As explained 
below, however, we reject the Electronic 
Shippers’ argument that Flying Tiger and 
Japan Air Lines operate a rigid 
“duopoly” in transpacific cargo service 
which prohibits effective cargo price 
competition throughout the Pacific.
There are at least three other carriers 
that offer all-cargo services across the 
North/Central Pacific. Direct or 
connecting freighter service is provided 
by at least two carriers, and usually 
more, between the major Asian points 
(including Tokyo, Seoul, Taipei, Hong 
Kong, and Singapore) and the U.S. (both 
West Coast and New York). Passenger 
flights provide additional capacity in 
these as in all other markets. Although 
cargo charter flights are currently rare, 
this is likely due to the level of 
scheduled rates used by major shippers. 
If those rates were raised substantially 
above the costs of chartering, we see no 
reason why charters could not be a 
feasible competitive option. The United 
States has concluded bilateral 
agreements providing greater entry and 
pricing flexibility with Australia, Korea, 
New Zealand, the Philippines,
Singapore, Taiwan, and Thailand, and 
even more recently, a charter agreement 
with Japan and an agreement with 
China that allows all-cargo service.

We reject arguments by the Electronic 
Shippers and IAAA that alternatives to 
direct freighter service, such as partial, 
joint and whole charters, combination 
belly service, multistop and connecting 
flights, and even joint surface/air 
transportation, are inadequate for 
shippers’ needs and should not be 
considered competitive factors. We 
recognize that freighter service is 
preferred by many shippers, but we are 
not persuaded that the differences are 
so great that the alternatives are 
unworkable or uncompetitive. Different
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services need not be perfect substitutes 
to exercise price constraints. It does not 
appear that belly capacity is unusable 
for most cargo shipments. The Electronic 
Shippers indicated that some their 
shipments are too large to fit in the 
belly, but Flying Tiger noted that the 
average electronics shipment tendered 
is 1171 pounds, easily accommodated in 
current combination aircraft and, 
indeed, in one rather small belly 
container. The Electronic Shippers also 
claimed that certain hazardous 
chemicals cannot be carried on 
passenger aircraft in sizable quantities, 
but it appears that such chemicals do 
not comprise a substantial portion of 
their shipments. Passenger baggage 
imposes no serious constraints on 
combination belly capacity, since wide- 
body aircraft bellies are much larger 
than is needed for normal baggage. And, 
it would seem that alleged scheduling 
inconveniences of passenger flights are 
insignificant in most major international 
markets, in light of current frequencies 
and the fact that the peak hours for 
passenger flights over such long 
distances are not much different than for 
cargo flights, in contrast to the situation 
in domesitc markets. In short, the 
Electronic Shippers and IAAA have not 
shown that belly service is inconvenient 
for any more than a small proportion of 
their traffic. Similarly, we do not see 
why multistop flights, connecting flights, 
charter services, or surface 
transportation (in some regions), while 
less preferred, are not viable 
alternatives for shippers.

The Electronic Shippers alleged that 
the scarcity and expense of suitable 
aircraft and ground facilities posed 
substantial barriers to entry for new 
carriers. We find these arguments 
unconvincing. As of the end of 1981, 
there were 123 Boeing 747’s and DC-lO’s 
capable of carrying main-deck freight in 
operation world-wide. Many smaller 
aircraft are also suitable for cargo 
operations. Many of these aircraft 
belong to transpacific carriers.
Moreover, even though the price tag of 
new wide-body cargo aircraft is high, 
used freighters and wide-body 
passenger aircraft that can be modified 
are available at more reasonable prices, 
and we do not believe that all-cargo 
equipment is beyond the means of most 
airlines. Where purchase is infeasible, 
aircraft can be leased.

Ground-facilities restrictions such as 
fuel shortages, cargo handling 
restrictions and limitations on cargo 
landing slots may hamper cargo 
operations in some markets and can 
seriously affect the competitive posture 
of a particular carrier. Some such

restrictions may require governmental 
consultations to ameliorate. However, 
similar restrictions also affect passenger 
operations, and there is no evidence that 
they have impeded competitionjn 
passenger markets so seriously as to 
make the discretionary passenger fare 
flexibility extended by the Board under 
IATCA infeasible or unworkable.
Indeed, as we have reviewed the state 
of competition in passenger markets 
since the establishment of the initial 
SFFL’s, we have expanded the upward 
degree of flexibility available in several 
world areas. Our experience indicates 
that carrriers can and do enter new 
markets as well as compete vigorously 
on an area basis, providing the public 
with feasible service options where 
significant passenger or shipper needs 
are being unmet. We have no basis to 
conclude that the restrictions cited by 
the shippers are so pervasive as to 
prevent meaningful price competition in 
Pacific markets or to make an 
international cargo rate flexibility policy 
unworkable.

As mentioned before, the Electronic 
Shippers argued that Flying Tiger and 
Japan Air Lines were an entrenched 
duopoly whose large market shares (and 
in the case of Flying Tiger, feed-in traffic 
from domestic operations) created an 
effective barrier to entry by other 
carriers. We recognize their large 
market shares, but disagree that other 
carriers would thereby be prevented 
from engaging in rate competition and 
reducing those market shares if Flying 
Tiger and JAL increased their rates. A 
large market share alone does not 
prevent new carriers from entering a 
market and offering better prices or 
service. We doubt that carrier loyalty 
will significantly inhibit sophisticated 
business shippers from using a new, 
lower-priced service in a market, 
especially if the new service is by an 
experienced and well-known carrier 
such as one of those currently holding 
Pacific authority.

We recognize at the same time that 
regulatory barriers to entry exist in 
some international markets and that 
certain governments may pursue 
strategies to protect the position of 
established carriers. But the existence of 
a perfectly competitive market is not a 
prerequisite to adoption of our 
suspension policy. We are satisfied on 
the basis of our experience that 
restrictive policies have not succeeded 
in insulating carriers such as Japan Air 
Lines and Flying Tiger from the 
competitive pressures Of non-IATA 
carriers and potential new entry.

Indeed, there is every reason to 
conclude that active price competition

exists in the Pacific market. When the 
comment period was reopened, Flying 
Tiger pointed out that significant 
reductions had occurred in westbound 
high-weightbreak GCR rates to Korea 
and Southeast Asia, and that it had also 
introduced an incentive commission 
program for agents. The Electronics 
Shippers responded that these rate 
reductions, which had expiry dates, 
were for a short period only, and that 
rates would inevitably rise once Flying 
Tiger and JAL had “taught a lesson“ not 
to engage in price competition to 
carriers like Korean Air Lines and 
Singapore Airlines. The facts do not 
support this thesis. A recent review of 
rates in these markets shows that the 
expiry dates of some of those reductions 
were extended, that generally GCR’s 
and SCR’s have not borne sharp 
increases since their lapse, and that 
there is no evidence that the move 
inhibited the pricing and marketing 
strategie of Flying Tiger’s and JAL’s 
competitiors. Tiger recently raised its 
commission level on shipments from 
Korea to the United States to remain 
competitive and maintain its market 
share. There is no doubt that the smaller 
Asian carriers are aggressive 
competitors.

The Electronic Shippers argued in 
their initial comments that start-up costs 
for transpacific operations were so huge 
that no carrier would be able to mount a 
challenge to Tiger and JAL. They cited 
“start-up losses" as the reason for 
cutbacks in transpacific cargo service by 
Braniff and Continental in recent years. 
We view start-up costs as the initial 
investment and operating expenses of 
beginning service until potential 
customers have become aware of the 
new service and have had an 
opportunity to use it. We doubt that 
carriers such as Braniff and Continental 
lacked the means to acquire necessary 
equipment and operate for a reasonable 
period of time when they instituted 
Pacific operations. When Pan American, 
formerly the longest-operating cargo 
carrier in the Pacific, discontinued its 
freighter service, it could hardly have 
been due to start-up costs. We believe 
the withdrawals were due to the 
inability of those carriers to earn 
adequate profits under existing rates, 
inducing them to employ their 
equipment in more promising markets. 
Thus, we disagree that start-up costs are 
a significant barrier to market entry in 
the Pacific or that they were the cause of 
service reductions.

The Hawaii-Japan market presents a 
situation in which there are enough 
carriers to provide competition (at least 
five as of December 1982), but demand
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is not sufficient to support freighter or 
charter service, Available capacity is 
limited to passenger belly space, and 
passenger, flights are subject to Japanese 
government restrictions. The problem 
that arises in such a situation is deciding 
which shippers have access to the 
available capacity and at what price.
We think the open market is the best 
way of making these choices.

It appears that low papaya SCR’s are 
offered because those goods would not 
move at general commodity rates and 
carriers have available cargo space that 
would otherwise fly empty. It is 
therefore possible that papaya SCR’s 
would be increased if GCR traffic 
increased and excess belly space 
diminished. However, there is no 
evidence at this time that current belly 
capacity is insufficient to accommodate 
existing demand, and we do not believe 
that papaya shippers (who already 
enjoy among the lowest rates in the 
market) need special protection from 
normal market fluctuations. Carriers 
have no economic incentive to cross- 
subsidize GCR’s with SCR’s, as Hawaii 
apparently expects. The presence of five 
carriers in the market provides 
competition adequate to prevent any of 
them from manipulating capacity or 
prices to defeat normal market forces. 
And we see no reason why papaya 
shippers are necessarily entitled to 
lower rates than other shippers. We 
therefore find that conditions in Hawaii 
require no special treatment.

Competition among carriers is 
relatively weak in Latin America, where 
there are fewer major airlines in each 
market. Most countries have restrictive 
price and capacity policies. On the other 
hand, none of the commenters seemed 
especially concerned about poor 
competition in this area, which accounts 
for much less cargo traffic than either 
the Atlantic or Pacific.

Bargaining Strength of Shippers
The number of carriers and 

availability of substitute transportation 
are not the only forces that hold prices 
in check. The bargaining strength of the 
carriers’ customers is perhaps as 
important. Unlike airline passengers, air 
cargo shippers are almost all 
sophisticated businesses that keep close 
watch on the various price and service 
options offered by competing carriers. 
Many shippers, individually or together, 
control large volumes of traffic. For 
instance, in 1975 we estimated that 
electronics traffic accounted for about 
30 percent of transpacific cargo 
shipments. Air freight forwarders 
likewise control large blocks of traffic. 
Shippers such as these need little or no 
Board supervision to protect their

interests where, as we have found here, 
some competition exists and substitutes 
are available. Their abilities to 
unilaterally affect a carrier’s business 
by using other carriers, chartering their 
own flights, or using other modes of 
transportation, sharply reduce their 
need for government protection.

The largest and strongest shippers 
typically use SCR’s, container rates, or 
high-weightbreak GCR (above 500 kg.) 
discounts. Low-weightbreak bulk GCR’s 
are mainly used by small or irregular 
shippers. We conclude that the SCR, 
container, and high-weightbreak GCR 
shippers are generally in a much better 
position to protect their own interests 
than small and medium-weight GCR 
shippers.

GCR’s
Since GCR shippers appear to have 

the greatest need for regulatory 
protection, we are limiting upward 
flexibility for those rates. The amount of 
flexibility varies depending on the 
relative degree of competition in the 
region. We consider 5 percent to be the 
minimal amount of flexibility needed to 
raise any depressed rates to 
compensatory levels and deal with rate 
variations both over the short term 
(between periodic cost adjustments to 
the standard foreign rate level) and 
between individual markets. At the 
same time, a 5 percent price increase 
pending Board investigation does not 
appear to pose a serious threat to 
shippers. Therefore, we are limiting GCR 
flexibility (up to and including the 500 
kg. weightbreak) to 5 percent in the 
Western Hemisphere (except Mexico 
and Canada), where competition is 
weakest. For the Canada/Mexico 
transborder markets, where competitive 
conditions for cargo are somewhat 
stronger than in Latin America but still 
relatively restrictive, we will establish 
the GCR flexibility zone at 10 percent. A 
recent check indicates that transborder 
cargo rates generally fall within this 
zone. Larger zones of 15 percent in the 
Pacific and 20 percent in the Atlantic are 
justified by the greater protection 
provided by competition in those areas. 
The broader zones in the Atlantic, 
Pacific, and transborder markets will 
give carriers greater scope for 
developing new price and service 
initiatives. The standard rate level from 
which these percentages are measured 
will be based on recent GCR’s, as 
explained in more detail below, and the 
standard level will be adjusted 
periodically for cost inflation (or 
deflation).

GCR’s above the 500 kg. level appear 
to be used by large shippers with strong 
bargaining leverage, and indeed those

low rates have been voluntarily offered 
by the carriers to attract the business of 
those shippers. There appears to be less 
need for close regulation of those rates 
than of the lower weightbreaks. 
Therefore, GCR’s above the 500 kg. level 
will be subject to the same dollar-per-kg. 
ceiling as the GCR’s for 500 kg. 
shipments. We are not adopting the 
carriers’ suggestion that GCR’s be 
limited only by the highest rated 
weightbreak in each market, as we are 
not sure that competition for medium 
and small GCR shipments is strong 
enough to protect the shippers who use 
them.

SCR’s

Low SCR’s like high-weightbreak 
GCR’s, have never been mandated by 
the Board, but have been offered 
voluntarily by carriers. Those specific 
commodities would otherwise be treated 
as general commodities under bulk GCR 
or container rates, There may be many 
reasons why carriers offer low SCR’s. 
Some goods may have lower 
transportation cost characteristics. In 
other cases, carriers may use them as 
traffic-generating discounts to fill 
capacity that would otherwise fly 
empty, thus supplementing their 
revenues. Or carriers may offer SCR’s to 
establish steady customers. Whatever 
economic motivations the carriers may 
have, market forces have up to now 
been sufficient to establish and maintain 
SCR’s for major commodity categories in 
many markets. The fact that shippers 
who enjoy low SCR’s are among the 
carriers’ largest and most regular 
customers undoubtedly has had much to 
do with carriers’ willingness to offer 
such rates.

Because of the strength of SCR 
shippers and the economic incentives 
for carriers to offer low SCR’s, we 
conclude that carriers can safely be 
permitted upward flexibility on those 
rates to the GCR level in all markets.
We do not expect that limit to be 
approached in the vast majority of * 
cases.

The Electronic Shippers argued that 
electronics goods cost less to carry than 
general commodities, so that allowing 
SCR’s to rise to the GCR level without 
cost justification would be an abdication 
of the Board’s ratemaking 
responsibilities. But this assumes that 
SCR’s must be strictly cost-leased.
SCR’s are essentially discount rates, and 
like discount fares, our policy has been 
to permit substantial carrier discretion 
in this area, consistent with the Act’s 
competitive mandate. Such discretion 
should at least govern the Board’s 
decision whether to suspend a proposed
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SCR. While appearances of economic 
reasonableness are relevant to the 
suspension decision, the precision with 
which they can be known is subject to 
practical limits. We see no need for a 
detailed investigation into the cost 
characteristics of each commodity for 
which there is an SCR as a prerequisite 
to this suspension policy. We find, on 
the basis of market forces already 
noted, that any SCR that carriers set 
below the GCR level is likely to be 
reasonable. We also find the SCR 
shippers are capable of bearing the risk 
that such a rate structure may later be 
found unreasonable. Therefore, the 
potential risk to SCR shippers is 
outweighed by the benefits of allowing 
carriers wide flexibility to adjust SCR’s.

Premium rates, established above the 
GCR levels for specific commodities that 
require special handling, will be treated 
like GCR’s for purposes of this 
suspension policy. Adequate 
justification will be required for new 
premium rates or increases in existing 
premium rates which exceed the 
increases in GCR’s permitted by the 
appropriate flexibility ceiling. Since 
premium rates are generally defined as 
a percentage of GCR’s, they would 
normally change in tandem with' GCR’s.

Container Rates
We find that competitive conditions 

are strong enough to support unlimited 
upward flexibility for containers. Low 
container rates, like SCR’s, are the result 
of market forces rather than Board 
mandate. Since virtually all containers 
carry upwards of 500 kgs., they are used 
mainly by large shippers. Several 
carriers, including Northwest and 
Transamerica, have aggressively 
promoted low-rate container service, 
which appears to be on the ascendancy 
as a marketing tool. Containers benefit 
carriers by reducing their loading and 
handling costs and by enabling them to 
charge on the basis of density as well as 
weight without regard to specific 
commodity type. Containers also benefit 
shippers by reducing split shipments 
and pilferage.

Container rates will be limited in 
practice by the GCR level, since 
shippers are free to tender their 
shipments in bulk instead of containers. 
We see no need for a lower, 
independent ceiling to protect container 
shippers. In addition, a separate ceiling 
would severely restrict the flexibility of 
container rates, which are far more 
complex to regulate than bulk rates. 
Thus, the detriments of a separate 
ceiling would outweigh the likely 
benefits.

We reject the IAAA’s argument that 
forwarders require a separate container

rate ceiling to protect them from being 
driven out of business by air carriers. 
Competition between carriers is too 
strong, and forwarders control too much 
traffic, for any carriers to acquire the 
market power to squeeze forwarders out 
of business. The position of freight 
forwarders is not, as IAAA believes, 
analogous to the MCI situation, since 
they are not limited to one monopolistic 
seller like AT&T. If one carrier 
attempted to stifle forwarders’ business 
by eliminating container discounts, 
forwarders could begin arranging 
charters or taking their business to other 
carriers. It also seems unlikely that 
carriers would want to raise container 
rates (or lower small-volume GCR’s) for 
all their customers simply to compete 
with forwarders. Such tactics would 
disrupt their price structure, which is 
geared at least in part to non-forwarder 
traffic. In any case, we are maintaining 
a ceiling on GCR weightbreaks, which 
were the original basis for forwarders’ 
consolidation business before 
containers became commonly used. 
Although container shipments may 
enhance the quality of service that 
forwarders can provide, they are not 
necessary for the survival of the 
business. We therefore see no reason to 
believe that forwarders require the 
protection of a separate rale ceiling.

Standard Foreign Rate Level
The zone of suspension-free flexibility 

will be measured from rates in effect on 
April 1,1982. PSDR-65 proposed to base 
the standard level on October 1,1979, 
rates, adopting the same date used in
H. R. 5882. The carriers suggested that a 
later date, April 1,1980, be used, mainly 
because those rates were said to be 
more compensatory with respect to 
costs at that time.

We do not decide whether the rates 
on any date are more compensatory 
than on any other date. We select April
I ,  1982, primarily because relatively 
competitive conditions prevailed in most 
major cargo markets during the 
preceding year. Where IATA rate 
agreements were in effect, they 
generally included special escape 
clauses permitting member carriers to 
match non-IATA rates, and those 
clauses were frequently invoked. On the 
North Atlantic, for example, special 
contract rates proliferated in response to 
market pressures, despite the existence 
of an IATA area agreement. On Pacific 
routes, non-IATA competition had been 
strong enough to prevent substantial 
implementation of area-wide rate 
agreements for several years; as a result, 
rates during the twelve months prior to 
April 1,1982, were largely a product of 
individual carrier pricing decisions, in

one of the most competitive periods the 
Pacific region has experienced. 
Conditions in the Caribbean and Central 
America were also generally quite 
competitive, although limited 
agreements were in effect for South 
American routes. Our selection of April 
1,1982, rather than an earlier date is 
also administratively sound, since it will 
reduce the time between the base date 
and our first adjustment of the standard 
rate level for operating cost changes.
The more distant the base date, the 
greater will be subsequent cost 
increases that have occurred since then 
and that will not be taken into account 
until the Board makes its first pass
through adjustment. Until the Board 
makes that adjustment, carriers m aybe 
inhibited by their zone of flexibility in 
bringing rates up to date. An April 1, 
1982, base date will tend to avoid 
overtaxing the flexibility zones during 
the first months of the policy.

In demonstrating that a rate proposal 
falls within the flexibility ceiling, 
carriers will use the lowest appropriate 
rates that were in effect for any carrier 
in the market on April 1,1982. Thus, to 
the extent that there were discrepancies 
between weightbreaks or rates in the 
same market, carriers should 
demonstrate that they are within the 
ceiling by citing the applicable base rate 
in their proposed tariff and noting the 
percentage by which this policy permits 
them to exceed that rate.

DHL and Puget Sound Traffic 
Association opposed any specific date 
without an investigation of whether 
rates in effect on that date were 
economically reasonable. In particular, 
they are concerned about perpetuating ‘ 
market cost deviations allegedly caused 
by common rating. We find that 
investigating the reasonableness of 
individual market rates in effect on the 
base date would be a fruitless and 
unnecessary exercise in connection with 
a suspension-free zone, which is not 
intended to define conclusively whether 
any rate is reasonable. Moreover, our 
experience in the recently decided 
Standard Foreign Fare Level and Pacific 
Common Fares investigations, Orders 
80-8-66 and 82-7-20, indicates that there 
is no a priori basis to presume that 
common rating is uneconomic or 
otherwise unlawful, much less that any 
deviations from theoretical costs in a 
particular market at a particular point in 
time would necessarily be perpetuated 
by, or would distort the utility of, the 
flexibility zones adopted here.

Cost Pass-Through Adjustments

Cost pass-through adjustments will be 
made as suggested in PSDR-65, except
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that they will be averaged for each of 
three geographical areas—the Atlantic, 
the Pacific, and the Western 
Hemisphere—instead of for the six 
originally proposed. Adjustment for 
three regions instead of six is simpler 
and almost as accurate. The standard 
foreign rate level will be adjusted at 
least every 6 months, and more 
frequently as needed. For the immediate 
future, we plan to adjust the standard 
level bimonthly, at least for fuel costs, 
as we now do for the standard foreign 
fare level for passengers.

We have decided not to impose any 
additional reporting requirements on the 
carriers at this time. Upon review of the 
comments on cost allocation and 
examination of data currently reported 
to the Board on a regular basis, we 
believe that the necessary allocations 
can be made using data already 
available. If we find existing data 
resources to be inadequate in practice, 
we will impose whatever additional 
reporting requirements are necessary.

PSDR-65 invited comments on how 
best to allocate certain costs in making 
the periodic cost adjustments to the 
standard rate level. ATA made several 
specific suggestions on allocating 
aircraft servicing, traffic servicing, 
reservations and sales, advertising and 
publicity, and general and 
administrative expenses between 
freighter and other operations. In 
general, opponents of the policy did not 
comment substantively on how costs 
should be allocated and computed, 
preferring to wait until the Board 
publishes a more specific description of 
its methodology. We have studied the 
comments and will describe our 
methodology when we order the first 
periodic cost adjustment. A show cause 
proceeding, as suggested by some of the 
opponents, or other detailed treatment 
of the methodology is not necessary or 
practical at this point, as “fine-tuning” 
of accounting methods is best 
accomplished in working with concrete 
data. As in the international passenger 
area, we expect the cost pass-through 
methodology to evolve with experience 
and we will use appropriate procedural 
vehicles to provide accurate analysis 
and participation by the public.

PSDR-65 stated that “the Board will 
make no adjustments * * * to costs 
actually incurred,” paralleling a 
statutory provision governing fcost 
adjustments to passenger fare levels.
The Electronic Shippers argued that the 
Board could not automatically discount 
any factors that might involve questions 
of “honest, economical, and efficient 
management” without Congressional 
action. We find that, for the purposes of

our suspension policy, it is consistent 
with our procompetitive mandate and 
the legislative history not to make 
adjustments for load factors, aircraft 
utilization, and other operational 
decisions made solely by management. 
However, as the rule now makes clear, 
we retain the discretion to normalize 
costs for strikes, mandatory aircraft 
groundings, and other occurrences not 
solely due to management decisions.

We will base cost adjustments on 
actual operating costs for scheduled 
freighter and combination operations by 
U.S. carriers. ATA and IATA urged that 
capital costs (such as new equipment 
investment costs) be factored into the 
periodic cost adjustments along with 
operating costs. We believe that the 
zone of flexibility allows enough room 
to accommodate venations in those non
operating costs, and we therefore 
exclude them at this time from the cost 
pass-through formula. These problems 
affect passenger fares as well as cargo 
rates, and we have already issued an 
advance notice of proposed rulemaking 
in Docket 39635 (PSDR-72; 46 FR 29285; 
June 1,1981) to address these matters 
comprehensively.

IATA argued that foreign carrier 
costs, as well as U.S. carrier costs, 
should be used in computing the 
adjustments. Recognizing that foreign 
carriers would be reluctant to supply 
cost information specifically identifiable 
to their operations, IATA suggested that 
it be permitted to compile and submit 
composite information for foreign 
carriers. The Electronic Shippers had no 
objection in principle to using foreign 
carrier data in computing cost 
adjustments, provided the data were 
verifiable and in accordance with 
accepted U.S. accounting standards. 
They were not, however, satisfied that 
IATA’s offer to submit merged data 
would meet their concerns. We share 
the same concerns that the IATA data 
will not be adequately verifiable and 
consistent with U.S. standards.
Therefore, we will base the cost 
adjustment solely on U.S. carriers’ costs.

We have decided to use the existing 
Standard Foreign Fare Level (SFFL) data 
base, plus costs for all-cargo carriers, as 
a basis for our cost adjustments for 
international freight rates. We believe 
this utilization of existing information 
will avoid duplication of effort and 
make the administration of the Standard 
Foreign Rate Level (SFRL) much more 
efficient. As indicated above, 
modifications suggested for freight and 
passenger cost adjustments can be 
reflected in both calculations should it 
be necessary due to the similarity of 
methodology. In this connection, it

should be noted that the International 
Air Transportation Competition Act, P.L. 
96-192, which mandates that the Board 
establish the SFFL for passenger fares, 
requires that the Board adjust the fare 
level periodically by the percentage 
change from the last previous period in 
actual operating costs per available 
seat-mile and that the Board shall make 
no adjustment to costs actually incurred. 
The SFRL as well as the SFFL reflects 
changes in cost levels over time rather 
than the development of unit costs at a 
given point in time.

Basically, our SFRL methodology, like 
the SIFL/SFFL methodology, projects 
the most recent trends to the midpoint of 
the period in which the index will be in 
effect. Due to the significant differences 
in the rates of escalation of fuel cost 
versus other costs, these have been 
broken out separately. Changes in fuel 
costs are based on the average cost 
change for the most recent period and 
projected forward, using the latest 
actual data as a base. Nonfuel cost 
changes are based on the unit costs of 
the most recent 12 month period. This 
result is projected forward to the 
midpoint of the rate period. While 
projecting costs for a prospective 
ratemaking period to determine the 
SFFL and SFRL levels may result in 
some overstatement or understatement 
of the actual level incurred, the use of a 
12-month moving average to establish 
the cost levels is self-correcting over 
time and has the adventage of 
minimizing regulatory lag.

Special Tariff Permission and 
Extraordinary Circumstances

Under the basic scheme of the Federal 
Aviation Act, carrier cargo rate 
proposals are to be filed at least 60 days 
before they become effective, unless 
otherwise specified in bilateral aviation 
agreements. But clearly, if a rate 
proposal is within the flexibility zone 
and there are no apparent foreign policy 
reasons to suspend it, there is no point 
in delaying effectiveness 60 days except 
to the extent necessary for an opposing 
party to show the sort of extraordinary 
circumstances that might justify a 
suspension. Carriers can apply for a 
shortening of the statutory filing period 
by requesting “Special Tariff 
Permission” (STP). We have already 
adopted a policy of granting STP for 
passenger fares within a flexibility zone 
similar to the one being adopted here, 
and we find it in the public interest to 
apply the same policy to cargo rates 
within the zone of flexibility in this rule.

The Electronic Shippers expressed 
concern that they would not have 
adequate notice of STP applications,
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which would impair their ability to 
object in a timely manner. They 
suggested that carriers be required to 
serve their STP applications on 
interested parties. We have decided that 
it would be more efficient to maintain a 
public file of STP applications in our 
offices, which interested parties can 
monitor. This will not create an undue 
burden on those parties, since 
professional “tariff-watchers” already 
make a business of monitoring newly- 
filed tariff applications daily, and can 
easily monitor STP applications, if there 
is demand for that service. In cases of 
obviously controversial filings, carriers 
should notify readily identifiable 
representatives of affected shippers, as 
provided in 14 CFR 221.91 (e) and (f), 
where STP approval is being sought.

The conditions under which we will 
consider suspending a rate within the 
flexibility zone are the same as those 
described in PSDR-65. Such conditions 
include unreasonable actions by foreign 
governments with respect to U.S. air 
carrier rate proposals, or rate changes 
that clearly threaten serious and 
irreparable damage to the public. Parties 
alleging such conditions have the 
burden of presenting convincing 
evidence that such conditions exist.

IATA Agreements
IATA and Flying Tiger suggested that 

IATA agreements setting rates within 
the flexibility zones proposed in PSDR- 
65 should also be approved without a 
showing of economic justification. Their 
suggestion was apparently based on the 
expectation that no rate within the 
zones would be suspended or 
disapproved, as PSDR-65 proposed, in 
which case it would seem pointless to 
require justification for rates that would 
clearly be found reasonable. However, 
the final rule states only a suspension 
policy, and we express no absolute 
judgment on the reasonableness of those 
rates. The zones we adopt here, like the 
zones of international passenger fare 
flexibility established as as matter of 
regulatory discretion following passage 
of the International Air Transportation 
Competition Act, are clearly not 
advance determinations of the economic 
reasonableness of all possible prices 
within the zones. Rather, they are 
periodically reviewed and adjusted 
determinations of limits within which 
we will automatically permit price 
changes to be implemented pending any 
further investigation of lawfulness, 
based on the probability that actual 
price levels will reasonably reflect costs 
and on the attainment of other policy 
goals set by our statute. See Orders 80- 
2-69, 80-5-139 and 81-1-119. Because 
the zones assume effective competitive

market forces as an overall constraint 
on pricing decisions, the rationale for 
automatic nonsuspension may be 
invalid or seriously undercut when the 
carriers are able to set prices in concert. 
IATA or other multicarrier pricing 
agreements are in thie sense quite 
different from individual carrier tariff 
filings. Moreover, all agreements are 
evaluated under the public interest 
standard, and there might be other 
problems, not directly related to the rate 
levels, with such agreements.

Therefore, the fact that the resultant 
price levels of a multicarrier agreement 
are within an applicable discretionary 
zone of flexibility, while often of 
relevance to the degree of justification 
and review necessary under section 412 
of the Act, cannot provide assurance 
that the agreement will be approved on 
substantive grounds. We continue to 
expect all multicarrier agreements to be 
economically justified, although the 
precise nature and scope of information 
beyond the minimum noted below will 
be the responsibility of the participating 
carriers in the first instance. This 
approach is applicable to both rate and 
fare agreements within their respective 
discretionary zones. The request of 
IATA and Flying Tiger for automatic 
approval of agreements within the zones 
must be rejected.

To facilitate future evaluation of 
IATA rate and fare agreements we take 
this opportunity to clarify that we will 
require IATA to supply die following 
minimum explanatory documentation in 
conjunction with any major IATA 
agreement submitted for Board action:
(1) Detailed and comprehensive minutes 
of all IATA meetings at which the 
agreement was developed, including 
working-group discussions and plenary 
sessions; (2) a full summary and 
explanation of the principal changes 
embodied in the agreement (which may 
be incorporated in the minutes or 
presented separately); and (3) a detailed 
table comparing the present and 
proposed fares, rates, and/or charges in 
the major markets covered by the 
agreement, showing price levels in U.S. 
dollars and percentage change. These 
administrative requirements apply to 
major multicarrier agreements governing 
passenger matters, cargo matters, or 
both. The requisite documentation must 
be submitted at the time the agreement 
is filed, and is considered part of the 
public record. We emphasize our 
discretion to require additional 
documentation, information, and 
economic justification, as necessary.

The Staff Memorandum
This rule adopts the recommendations 

of the April 22,1981, staff memorandum

/ Rules and Regulations

that the Board depart from instructions 
it had previously given the staff. After 
the memorandum was released and the 
public comment period was reopened by 
PSDR-65C, the Electronic Shippers 
submitted a critical comment, arguing 
that the recommendations in the 
memorandum lacked factual support, 
and that any Board action based on it 
“does not meet the statutory or judicial 
standards for rulemaking.” For example, 
they questioned its statement that there 
had been an upsurge in the popularity of 
forwarder chartering. (We note, 
however, that Flying Tiger’s comment 
presented information in support of that 
statement.)

As to the argument that this action 
lacks necessary factual support, we note 
that the setting of zones of presumed 
lawfulness for cargo rates is a legislative 
type of action, governed by the informal 
rulemaking provisions of 5 U.S.C. 553, 
rather than an adjudication to resolve a 
narrow issue between two parties. 
Therefore, a case such as San Antonio, 
Texas v. U.S., 631 F.2d 831 (D.C. Cir. 
1980), cited by the Electronics Shippers, 
is inapposite here. That case involved 
an Interstate Commerce Commission 
determination, after an oral evidentiary 
hearing, of the reasonableness of a 
particular rate for the carriage of coal on 
a particular route. In this legislative-type 
rulemaking, the decision is not based 
solely on the truth or validity of a 
specific allegation. Among the facts that 
the Board relies on here are its 
knowlege and experience (including that 
of its staff) concerning the entire 
structure of the air cargo industry, as 
amplified and illuminated by the public 
comments in this docket and reflected in 
the thorough discussion above of the 
Board’s reasons for adopting this final 
rule, and the Congressionally 
established policy in favor of 
deregulation and reliance on 
competitive market forces.

Arguments that a final rule such as 
this one is not justified in light of the 
“decision” that the Board made when it 
originally instructed the staff reflect a 
misunderstanding of both the role of 
Board staff and the meanipg of 
instructions to staff. As we noted in 
PSDR-65C,
[w]hen the Board instructs its staff to prepare 
a final rule in an informal rulemaking 
proceeding such as this, the Board is not 
making a firihl. decision. It is not even making 
a “tentative decision” as that term is 
commonly used in orders to show cause or, 
occasionally, notices of proposed rulemaking. 
Legally, instructions to staff are not a 
decision at all. The Board merely directs its 
employees to prepare a document whose 
approval, if and when that approval is voted, 
will ultimately amount to a decision.
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Thus, although the Board’s instructions 
to staff were given at a public meeting, 
they were, like the staff memorandum 
recommending a departure from those 
instructions, a part of the agency’s 
internal deliberative process. The Board 
has not now changed its mind by 
adoption of this rule, but rather 
completed the process of making up its 
mind on the subject of cargo rate 
flexibility rules.

Related Documents

ER-1322, issued along with this rule, 
makes conforming amendments to 14 
CFR Part 221, Tariffs. As discussed 
above, the requirement of economic 
justification is eliminated for tariff 
filings that state international cargo 
rates within the flexibility zone, and 
those rates that are made eligible for 
Special Tariff Permission. Also, the 
permission to omit economic 
justification when filing passenger fares 
that are within the fare flexibility zone 
for the 48 contiguous States and the 
District of Columbia is extended to 
cover all domestic and international fare 
flexibility zones. Because this change 
merely corrects oversights in ER-1171 
(45 FR 20059; March 27,1980) and PS-96 
(45 FR 48600; July 21,1980), the Board 
finds that notice and public procedure 
on it are unnecessary and contrary to 
the public interest.

We are denying as moot an October 
27,1980, motion of the Electronics 
Shippers for consolidation of this 
rulemaking with the maximum tariffs 
rulemaking in Docket 38746. With 
respect to foreign air transportation, the 
proceeding in Docket 38746 was 
terminated, on December 18,1981, 
without adoption of a final rule, by ED- 
408E (47 FR 15144, April 8,1982).

List of Subjects in 14 CFR Part 399

Administrative practice and 
procedure, Advertising, Air carriers, 
Antitrust, Archives and records, 
Consumer protection, Freight 
forwarders, Grant programs* 
Transportation, Hawaii, Motor carriers, 
Puerto Rico, Railroads, Reporting 
requirements, Travel agents, Virgin 
Islands.

Amendments
In light of the foregoing, the Civil 

Aeronautics Board amends 14 CFR Part 
399, Statements o f General Policy, as 
follows:

PART 399— [AMENDED]

1. The authority for 14 CFR Part 399 is:
Authority: Secs. 101,102,105, 204, 401, 402, 

403, 404, 405, 407, 408, 409, 411, 412, 416, 801, 
1001,1002,1102,1104, Pub. L. 85-726, as

amended, 72 Stat. 737, 740, 743, 754, 757, 758, 
760, 766, 767, 768, 769, 770, 771, 782, 788, 797, 
92 Stat. 1708; 49 U.S.C. 1301,1302,1305,1324, 
1371,1372,1373,1374,1375,1377,1378,1379, 
1381,1382,1386,1461,1481,1482,1502,1504.

2. A new § 399.41 is added to the table 
of contents, to read:

Sec.
* * * * *
399.41 Zones of limited suspension for 

international cargo rates. 
* * * * *

3. Section 399.35(c) is revised to apply 
to higher rates as well as fare?, so that it 
reads:

§ 399.35 Special tariff permission.
* * * * *

(c) H igher fa res or rates. For tariffs 
that state higher fares or rates, and any 
rules affecting only those fares or rates, 
the Board’s policy on STP is, except in 
unusual or emergency circumstances:

(1) To grant STP if the resulting fares 
or rates are within a statutory or Board- 
established zone of fare or rate 
flexibility; and

(2) Otherwise, to deny STP.
4. A new § 399.41 is added, to read:

§ 399.41 Zones of limited suspension for 
international cargo rates.

(a) A pplicability. This section states 
the Board’s policy for suspending rate 
changes for the transportation of 
property in foreign air transportation. It 
does not affect the Board’s authority to 
suspend any rate as unjustly 
discriminatory, unduly preferential, or 
unduly prejudicial. This section applies 
to rate changes by all direct air carriers 
and direct foreign air carriers.

(b) Standard foreign rate levels. For 
each market in foreign air 
transportation, the standard foreign rate 
level for the carriage of property shall be 
the bulk general commodity rates in 
effect in that market on April 1,1982, as 
adjusted in accordance with paragraph 
(f) of this section. However, the general 
commodity rate for shipments larger 
than 500 kg. shall be deemed to be the 
same as the 500 kg. rate for the purposes 
of this paragraph, regardless of any 
different rate in effect in the market.

(c) Ceilings o f  lim ited rate suspension. 
Except as provided in paragraph (d) of 
this section, the Board will not suspend 
as unreasonable any proposed rate for 
foreign air transportation of property 
equal to or less than the following 
levels:

(1) For all bulk rates (GCR’s and 
SCR’s) in the Atlantic region, 20 percent 
above the standard foreign rate level.

(2) For all bulk rates (GCR’s and 
SCR’s) in the Pacific region, 15 percent 
above the standard foreign rate level.

(3) For all bulk rates (GCR’s and 
SCR’s) in the Western Hemisphere 
region (except Mexico and Canada), 5 
percent above the standard foreign rate 
level.

(4) For all bulk rates (GCR’s and 
SCR’s) in Canada/Mexico transborder 
markets, 10 percent above the standard 
foreign rate level for the Western 
Hemisphere.

(5) For all container rates, no 
maximum level.

(d) Extraordinary circumstances. The 
Board may suspend any tariff if it finds 
that—

(1) The suspension is in the public 
interest because of unreasonable 
regulatory action by a foreign 
government with respect to rate 
proposals of an air carrier, or

(2) All of the following extraordinary 
circumstances are present:

(i) It is highly probable that the fare 
would be found unreasonable after 
investigation;

(ii) There is a substantial likelihood of 
immediate and irreparable harm to the 
public if the rate is allowed to go into 
effect; and

(iii) The suspension is required by the 
public interest.

(e) Burden o f proof. Persons 
requesting tariff suspension under 
paragraph (d) of this section shall have 
the burden of producing convincing 
evidence that the conditions of that 
paragraph are present.

(f) Standard foreign rate level 
adjustments.

(1) The Board will periodically adjust 
the standard foreign rate levels to reflect 
the percentage change in average 
operating costs per available ton-mile 
since the previous adjustment.

(2) Costs will be averaged for three 
regions—the Atlantic, the Pacific, and 
Western Hemisphere— and applied 
equally among all markets in each 
region.

(3) Cost computations will be based 
on scheduled freighter and combination 
service by U.S. air carriers.

(4) Adjustments will be made on April 
1 and October 1 of each year, or more 
frequently as the Board finds 
appropriate.

(5) In computing costs under this 
section, the Board will make no 
adjustments for load factors, aircraft 
utilization, or other matters due to 
operational decisions made solely by 
carrier management. However, the 
Board retains the discretion to 
normalize costs for strikes, mandatory 
aircraft groundings, and other 
occurrences not solely due to 
management decisions.
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(g) Definitions. For the purpose of this 
section:

(1) “GCR” means general commodity 
rate.

(2) "SCR” means specific commodity 
rate.

(3) “Container rate” means any rate 
specifically applicable to property 
tendered to the carrier in a unit load 
devise.

By the Civil Aeronautics Board.
Phyllis T. Kaylor,
Secretary.
[FR Doc. 83-2563 Filed 1-28-83; 8:45 am]
BILLING CODE 6320-01-M

FEDERAL TRADE COMMISSION 

16 CFR Parts 0 and 4 

Organization; Miscellaneous Rules

a g e n c y : Federal Trade Commission. 
a c t i o n :  Change in delegation of 
authority.

SUMMARY: The Commission has 
reorganized the Office of the Secretary 
and the Office of the Executive Director. 
A Deputy Executive Director for 
Planning and Information will maintain 
the Commission’s public records and, 
among other things, assumes the 
delegated authority formerly granted by 
the Commission to the Secretary to 
respond to initial requests for records 
under the Freedom of Information and 
Privacy Acts. These rules implement the 
new organization.
DATE: Effective on January 31,1983.
FOR FURTHER INFORMATION CONTACT: 
Barry R. Rubin, Assistant General 
Counsel, Federal Trade Commission, 
Washington, D.C. 20580, 202 523-3520. 
SUPPLEMENTARY INFORMATION: The 
Commission’s Office of the Executive 
Director has been reorganized to create 
a new Deputy Executive Director for 
Planning and Information. That person 
will assume responsibility for the 
Commission's data processing and 
information systems, library, and 
information analysis functions. The legal 
information and services divisions of the 
Office of the Secretary have been 
transferred to the Office of the 
Executive Director.

List of Subjects

16 CFR Part 0
Organization and functions 

(Government Agencies).

16 CFR Part 4
Administrative practice and 

procedure, Freedom of Information, 
Privacy.

Accordingly, the Commission amends 
16 CFR Parts 0 and 4 as follows:

1. Paragraphs (a) and (b) are revised 
and paragraph (c) is added to § 0.10 to 
read as follows:

§ 0.10 Office of the Executive Director.
(a) The Executive Director, under the 

direction of the Chairman, is the chief 
operating official. He exercises 
executive and administrative 
supervision over all the offices, bureaus, 
arid staff of the Commission and 
resolves problems concerning priorities 
in case handling. Immediately under his 
direction are the Deputy Executive 
Directors for Management and Planning 
and Information.

(b) The Deputy Executive Director for 
Management functions as staff advisor to 
the Executive Director in all aspects of 
administrative management: provides 
administrative policy guidance to 
agency management and provides 
general supervision to the programs of 
procurement and contracts, personnel, 
budget and finance, and administrative 
service activities; initiates and develops 
long-range plans to assure that the 
Commission acquires and effectively 
utilizes the manpower, financial 
resources, physical facilities and 
management tools necessary to 
accomplish its mission; and is 
responsible for publication of all 
Commission actions which must appear 
in the Federal Register and publication 
of the Federal Trade Commission 
Decisions and the Court Decisions— 
Federal Trade Commission.

(c) The Deputy Executive Director for 
Planning and Information provides 
general supervision to the programs of 
data processing and information 
systems, information analysis, and the 
library; responds to initial requests for 
Commission records under the Freedom 
of Information and Privacy Acts; 
maintains a current index of opinions, 
orders, statements of policy and 
interpretations, staff manuals and 
instructions that affect any member of 
the public, and other public records of 
the Commission; makes available for 
inspection and copying all public 
records of the Commission; and 
coordinates the Commission’s 
information processing systems.

2.16 CFR 0.12 is revised to read as 
follows:

§ 0.12 Office of the Secretary.
The Secretary is responsible for the 

minutes of Commission meetings and is 
the legal custodian of the Commission’s 
seal, property, papers, and records, 

including legal and public records. The 
Secretary, or in his absence an Acting 
Secretary designated by the

Commission, signs Commission orders 
and official correspondence.

3. Paragraphs (a)(l)(iv)(C) and
(a)(2)(i)(A) of 16 CFR 4.11 are revised to 
read as follows:.

§ 4.11 Requests for disclosure of records.
(a \  Freedom o f Information A ct 

requests—(1) Initial Requests.— * * *
(iv) Initial determination.—* * *
(C) Records to which access has been 

granted will be made available to the 
requester and will remain available for 
inspection and copying for a period not 
to exceed thirty days from date of 
notification to the requester unless the 
requester asks for and receives the 
consent of the Deputy Executive 
Director for Planning and Information to 
a longer period. Records assembled 
pursuant to a request will remain 
available only during this time period 
and thereafter will be refiled. 
Appropriate fees may again be imposed 
for any new or renewed request for the 
same records.
* * * * *

(2) Appeals to the General Counsel 
from initial denials.— (i) Form and 
contents; time o f receipt.—(A) If the 
Deputy Executive Director for Planning 
and Information denies an initial request 
for records in its entirety, the requester 
may, within 30 days of the date of the 
determination of the Deputy Executive 
Director for Planning and Information, 
Appeal such denial to the General 
Counsel. If the Deputy Executive 
Director for Planning and Information 
denies an initial request in part, the time 
for appeal shall not expire until 30 days 
after the date of the letter notifying the 
requester that all records to which 
access has been granted have been 
made available. The appeal shall be in 
writing and should include a copy of the 
initial request and a copy of the 
response of the Deputy Executive 
Director for Planning and Information, if 
any.

The appeal shall be addressed as 
follows:
Freedom of Information Act Appeal 
Office of the General Counsel 
Federal Trade Commission 
6th Street and Pennsylvania Avenue,

NW.
Washington, D.C. 20580 
* * * * *

§§ 4.8,4.11,4.13 [Amended]
4. In addition to the amendments set 

forth above, 16 CFR Part 4 is amended 
by removing the words "the Secretary” 
or “the Secretary of the Commission” 
and inserting, in their place, the words 
“the Deputy Executive Director for
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Planning and Information’Vin the 
following places:
A. 16 CFR 4.8(b)
B. 16 CFR 4.8(c)(1)
C. 16 CFR 4.11(a)(l)(i)(A)
D. 16 CFR 4.11(a)(l)(i)(B)
E. 16 CFR 4.11(a)(l)(i)(D)
F. 16 CFR 4.11(a)(l)(i)(E)
G. 16 CFR 4.11(a)(l)(iii)(A)
H. 16 CFR 4.11(a)(l)(iii)(B)
I .  16 CFR 4.11(a)(l)(iii)(C)
J. 16 CFR 4.11(a)(l)(iv)(A)
K. 16 CFR 4.11(a)(l)(iv)(6)
L. 16 CFR 4.11(a)(2)(ii)(B)
M. 16 CFR 4.13(c)
N. 16 CFR 4.13(d)
O . 16 CFR 4.13(e)
P. 16 CFR 4.13(f)
Q. 16 CFR 4.13(h)
R. 16 CFR 4.13(i)(l)
S. 16 CFR 4.13(i)(2)(i)
T. 16 CFR 4.13(j)
U. 16 CFR 4.13(k)
(Sec. 6(g), 38 Stat. 721 (15 U.S.C. § 46(g)); 80 
Stat. 383, as amended, 81 Stat. 54 (5 U.S.C.
I 552).
By direction of the Commission dated 
September 16,1982.
Caro! M. Thomas,
Secretary.
[FR Doc. 83-2525 Filed 1-28-83; 8:45 am]
BILLING CODE 6750-01-M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Social Security Administration

20 CFR Part 404 

(Reg. No. 4]

Federal Old-Age, Survivors, and 
Disability Insurance Benefits Annual 
Earnings Test

AGENCY: Social Security Administration, 
HHS.
ACTION: Final regulations.

Su m m a r y : These regulations reflect 
recent statutory amendments which 
delay for one year (from January 1982 
until January 1983), for all except a very 
small number of individuals who file 
their tax returns on a fiscal year basis, 
full implementation of section 302, Pub. 
L. 95-216, the Social Security 
Amendments of 1977. Section 302 
reduced from 72 to 70 the age at which 
Social Security beneficiaries are no 
longer subject to an earnings test. 
e f f e c t iv e  d a t e : These final regulations 
are effective January 31,1983.
FOR FURTHER INFORMATION CONTACT:
Mr. Marval Cazer, Office of Regulations, 
Social Security Administration, 6401

Security Boulevard, Baltimore, Md. 
21235, telephone (301) 594-7463.
SUPPLEMENTARY INFORMATION: These 
rule.s were published as a Notice of 
Proposed Rulemaking on May 26,1982 
(47 FR 22965). During the 60-day 
comment period, we received only two 
comments. A direct response was made 
to one commenter, who had 
misinterpreted the effective date of the 
age 70 provision. The second comment 
related to potential abuse of the 
earnings test by self-employed 
individuals. Although this comment is 
not directly related to these regulations, 
we would point out that at the the time a 
self-employed individual files an 
application for benefits a careful 
evaluation is made as to whether 
substantial services continue to be 
performed.

These final regulations conform 
existing regulations to section 2204 of 
Pub. L. 97-35, enacted August 13,1981. 
This legislation exempts recipients of 
retirement and survivors benefits from 
an earnings test (including the 7-day 
foreign work test) for the months after 
December 1982 in which a beneficiary is 
age 70 or over. The January 1983 
effective date is not tied to the beginning 
or ending date of any taxable year.

The Social Security Amendments of 
1977 had made full benefits payable, 
with no deduction for earnings, for 
months in which a beneficiary was age 
70 or over in a taxable year ending after 
December 31,1981. This provision 
became effective in calendar year 1981 
for a few beneficiaries (prior to the 
enactment of the 1981 Amendments) 
whose taxable year is not on a calendar 
year basis. In order to avoid adversely 
affecting those few beneficiaries, the 
delay under the 1981 Amendments in 
implementing the age 70 provision does 
not apply to them nor to those 
beneficiaries who attain age 70 after 
enactment in the taxable year beginning 
in 1981 and ending in 1982 if the fiscal 
taxable year was approved by the 
Internal Revenue Service prior to the 
1981 legislation. For example, a 
beneficiary with a taxable year of 
November 1,1981, through October 31, 
1982, who attains age 70 on July 3,1982, 
would not be subject to the earnings test 
for months after June 1982. However, if a 
beneficiary had an approved taxable 
year June 1,1981 through May 31,1982, 
but attained age 70 after May 31,1982, 
he or she would be subject to the 
earnings' test for all months prior to 
January 1983 because the beneficiary is 
not age 70 in the taxable year that 
begins in 1981 and ends in 1982.

Regulatory Procedures
Executive Order 12291—These 

regulations merely conform the existing 
rules to the changes legislated by Pub. L. 
97-35. The law delayed for one year 
putting into effect the age 70 provision 
after which a beneficiary is no longer 
subject to the earnings test. The 
resulting impact is solely the result of 
legislation and is in place and effective 
regardless of regulatory action on our 
part. Therefore, these regulations do not 
“result in” a cost impact of $100 million 
or more or otherwise trigger the criteria 
for a major rule established in Executive 
Order 12291.

Regulatory Flexibility Act— W e  
certify that these regulations will not, if 
promulgated, have a significant 
economic impact on a substantial 
number of small entities because these 
rules only affect individual 
beneficiaries. Therefore, a regulatory 
flexibility analysis as provided in Pub. L. 
96-354, the Regulatory Flexibility Act, is 
not required.

Paperwork Reduction Act—These 
regulations impose no reporting/ 
recordkeeping requirements requiring 
OMB clearance.

List of Subjects in 20 CFR Part 404
Administrative practice and 

procedure, Death benefits, Disabled, 
Old-Age, Survivors and Disability 
Insurance.
(Secs. 203 and 1102 of the Social Security Act, 
as amended, 49 Stat. 623 and 647 as amended, 
42 U.S.C. 403 and 1302; and sec. 2204 of Pub.
L. 97-35, 95 Stat. 357.)
(Catalog of Federal Domestic Assistance 
Program Nos. 13.803—Social Security 
Retirement Insurance; 13.805—Social Security 
Survivors Insurance.)

Dated: November 24,1983.
John A. Svahn,
Commissioner o f Social Security.

Approved: January 7,1983.
Richard S. Schweiker,
Secretary o f Health and Human Services.

PART 404— FEDERAL OLD-AGE, 
SURVIVORS AND DISABILITY 
INSURANCE

Part 404, Subpart E, of Title 20, Code 
of Federal Regulations is amended as 
set forth below:

1. Section 404.415 is amended by 
revising paragraph (a) to read as 
follows:

§ 404.415 Deductions because of excess 
earnings; annual earnings test

(a) Deductions because o f 
beneficiary’s earnings. Under the 
annual earnings test, deductions are 
made from monthly benefits (except 
disability insurance benefits, child’s


