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32 CFR Parts 1-39
[DAC 76-40)
Defense Acquisition Regulation

AGENCY: Department 6f Defense.
ACTION: Final rule.

SUMMARY; This document publishes
changes to the Defense Acquisition
Regulation contained in the Code of
Federal Regulations. The changes are
the same as those in Defense
Acquisition Circular 76-40. Some of the
. changes include use of specifications
and standards in materiel acquisition;
Prompt Payment Act; small purchase
threshold; quality program requirements
of DoD Directive 4155.1; and editorial
corrections. Also included in this
document are two items for information
and guidance: (1) Certain DAR
deviations have been authorized
without established terms. Others have
been, 6r may be, approved for terms
extending beyond the effective date of
the Federal Acquisition Regulation
(FAR). All such deviations shall,
notwithstanding their stated terms,
terminate no later than the effective
date of the FAR. The foregoing does not
affect DAR deviations incorporated in
contracts awarded prior to the effective
date of the FAR. (2) Changes were made
to the DAR by DAC 76-36, “. . . to
reflect the elimination of a long-standing
policy of using prompt payment
discounts in the evaluation of

offers.® * *" While not expressly stated,
the change in policy was intended to
apply equally to advertised and
negotiated awards, including simplified
small purchases.

EFFECTIVE DATE: November 26, 1982,

FOR FURTHER INFORMATION CONTACT:
J. Brannan, Director, Defense
Acquisition Regulatory Council, Room
3C257, Pentagon, Washington, D.C.
20301, Telephone (202) 697-7266.
SUPPLEMENTARY INFORMATION:

Background

The Defense Acquisition Regulation
{(DAR]) is codified in Title 32, Parts 1-39,
Volumes 1, 11, and II1, of the Code of
Federal Regulations (CFR). The
September 1, 1982 revision of the CFR is
the most recent edition of that title. It
reflects amendments to the 1978 edition
of the DAR made by Defense
Acquisition Circulars 76~1 through 76-
36

The Department of Defense
announced the promulgation of the 1979
CFR edition in the Federal Register of
December 31, 1979 (44 FR 77158), and
also announced at that time that
subsequent amendments to the DAR

would be published in the Federal
Regisler.

Defense Acquisition Circular 76-40

This document contains amendments
to the Defense Acquisition Regulation in
the form of replacement pages which
were included in DAC 7640, issued
November 28, 1982. The following is a
summary of the amendments:

Use of Specifications and Standards
in Materiel Acquisition. DAR Section I,
Part 12, is revised to clarify description
of the tailoring process, Related changes
are made to 4-105(b) and 4-108.2.

Prompt Payment Act. The Invoices
clause at 7-103.30, prescribed for use by
Item IV of DAC 76-39 and previously
through Departmental channels, is listed
as a required clause for fixed price
service contracts and for fixed price
research and development contracts,

Small Purchase Threshold. When
Public Law 97-86 raised the small
purchase threshold from $10,000 to
$25,000, various sections of the DAR
were revised by Departmental
instructions. Because of the urgency to
effect those changes which had the most
immediate impact on Department of
Defense procurement, the changes
published by Departmental instructions
did not represent a complete list of
every citation where the threshold figure
had to be increased. With this DAC,
Sections 1, III, IV, VI, VII, VIII, IX, X, XI,
X1V, XVI, and XVIII are revised
consistent with Pub. L. 97-86. Also
increased is the threshold at DAR 3-604,
Competition and Price Reasonableness,
from $500 to $1,000. Changes have been
made as appropriate to other sections of
the DAR which are related to this
increased threshold. It should be noted
that those portions of the above-
referenced Departmental instructions
which deal with the threshold increase
are superseded by the replacement
pages furnished with this DAC.

Quality Program Requirements of
DoD Directive 4155.1. By publication of
DoD Directive 4155.1, “Quality
Program," a major change was made in
the Department of Defense acquisition
gg!lcy regarding quality of materiel

ing supplied to the Government.
Revisions are made to DAR Sections I,
VII, and XIV consistent with the change
in policy, Of particular significance in
the revised coverage are provisions for
holding the contractor responsible for
the quality of products and services by:
(1) Assuring that contracts are not
awarded to contractors with histories of
providing supplies and services of
unsatisfactory quality; (2) contract
provisions which place the quality
responsibility on contractors; and (3)

exercising the Government's right to
reject or return to contractors any
defective items for either repair,
correction, or replacement.

Editorial Corrections. The following
editorial corrections are made to
accommodate recent changes in DD
Forms 1155 and 1155r: 3-605.3(b)(1)(ii),
line 4—"Clause 18" is changed to read
"Clause 15;" 3-608.2(b)(1)(xii)(C), line
2—"17" is changed to "18;" 3-608.4(b)(ii),

' line 3—"Clauses 17-20" is changed to

read “Clauses 16-19."
Because the Defense Acquisition
Regulation concerns agency

| management, public property, and

contracts, it is not necessary to issue
proposed rules for public comment,
Neither is it necessary o delay the
effective date until 30 days after the
date of publication of these rules, 5
U.S.C. 533(a) and (d). The amendments
became effective on November 26, 1882.

How to Use Replacement Pages

Reproduced at the end of this
document are replacement pages from
DAC 76-40. The number at the top of
each page (for example, 1:27) identifies
the page from the Regulation which is
being replaced. The number at the
bottom of the page is a reference to the
last appearing numbered paragraph on
that page, or if none shows, on a
preceding page. The vertical line in the
right margin indicates where the
amendment is located.

List of Subjects in 32 CFR Parts 1-39

Adoption of Amendments
Government procurement.

Therefore, the Defense Acquisition
Regulation contained in the August 1,
1981 edition of 32 CFR Parts 1-39,
Volumes I, I, and 111, is amended in the
DAR paragraphs indicated by
substitution of the replacement pages
listed in the table.

DAR paragraph

IWM
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26 NOVEMBER 1982

GENERAL PROVISIONS

DAC #76-40

1:13%9

VISIONS

PRO

GENERAL

DAC #76-24 28 AUG 1980

(i) ¥ che sotal proposed ${a) contract price exceeds the estimated cur-

1-706 Set-Asides (Except Small Business-Small Purchase

Set-Asides (1-702(c)).

1-706.1 General.

rent fair marke: price (ie., it mclodes 8 business development ex-

pease), such expease shall not be funded by DoD. SBA has stated
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1-705.6

1-706.1

REGULATION

ARMED SERVICES

ARMED SERVICES PROCUREMENT REGULATION
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DEPARTMENT OF JUSTICE

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

28 CFR Part 42

29 CFR Part 1691
[Attorney General Order No. 992-83]

Procedures for Complaints of
Employment Discrimination Flled

Against Reciplents of Federal
Financial Assistance

AGENCY: Department of Justice and
Equal Employment Opportunity
Commission.

ACTION: Final rule.

SUMMARY: This rule establishes
procedures for handling complaints of
employment discrimination filed®on or
after the effective date of the rule with
Federal fund granting agencies under
Title VI of the Civil Rights Act of 1964,
Title IX of the Education Amendments
of 1972, the State and Local Fiscal
Assistance Act of 1972, as amended, and
other provisions of Federal law which
prohibit discrimination on grounds of
race, color, religion, sex or national
origin in programs or activities receiving
Federal financial assistance. The rule
allows the fund granting agency to refer
complaints to the Equal Employment
Opportunity Commission (EEOC). For
complaints covered both by Title VII of
the Civil Rights Act of 1964, as amended,
or the Equal Pay Act of 1963 and by

«Title VI of the Civil Rights Act of 1964,
or other statutes under the fund granting
agency’s jurisdiction, the rule
contemplates that complaints solely
alleging employment discrimination
against an individual will be referred to
EEOC and that EEOC will conduct the
investigation and conciliation efforts in
most cases. The rule, therefore, will
reduce duplicative efforts by different
Federal agencies to enforce differing
employment discrimination prohibitions,
and thereby will reduce the burden on
employers covered by more than one of
those prohibitions. At the same time it
will allow the Federal fund granting
agencies to focus their resources on
allegations of services discrimination
and systemic employment
discrimination. Employment
discrimination complaints over which
the Federal fund granting agency does
not have jurisdiction will be transferred
to EEOC. This rule is not a “major rule"
as defined by Section 1(b) of Executive
Order 12291.

EFFECTIVE DATE: March 28, 1983,

FOR FURTHER INFORMATION CONTACT:

Stuart Frisch, Acting Director,
Coordination Division, Coordination
and Guidance Services, Office of
Legal Counsel, Equal Employment
Opportunity Commission, 2401 E
Street, NW., Washington, D.C. 205086;
{202} 853-9133; or

David L. Rose, Chief, Federal
Enforcement Section, Civil Rights
Division, Department of Justice,
Washington, D.C. 20530; (202) 833~
3831.

SUPPLEMENTARY INFORMATION:

1. Background

The authority of the Equal
Employment Opportunity Commission
(EEOC) to enforce prohibitions against
employment discrimination on the basis
of race, color, national origin, sex, or
religion overlaps with the authority of
Federal funding agencies to enforce
prohibitions against employment
discrimination by recipients of Federal
funds. There is, therefore, a potential for
duplicative efforts by Federal agencies
that may cause needless burdens on the
recipients, such as separate
investigations by EEOC and other
Federal agencies of the same complaint.
In addition, victims of discrimination
may be confused about where to file
their complaints of employment
discrimination and may, therefore,
inadvertently lose their rights,

EEOC has responsibility to coordinate
the Federal effort to enforce Federal
equal employment opportunity law,
Executive Order 12067, 43 FR 28987. The
Attorney General has responsibility to
coordinate Federal enforcement of Title
VI of the Civil Rights Act of 1964, 42
U.S.C. 2000d et seg. (“Title VI'') and
Title IX of the Education Amendments
of 1972, 20 US.C. 1681 e! seq. (“Title
IX"). Executive Order 12250, 45 FR
72995, EEOC and the Department of
Justice hereby promulgate this
regulation in order to coordinate
enforcement of Federal equal
employment opportunity law and to
minimize the potential for duplicative
investigations of employers covered by
such laws.

The regulation allows Federal funding
agencies to refer to EEOC complaints of
employment discrimination covered by
Title VI or similar provisions, Title IX, or
the State and Local Fiscal Assistance
Act of 1972, as amended, 31 U.S.C. 1221
et seq. (the “revenue sharing act™), if
they are also covered by Title VII of the
Civil Rights Act of 1964, as amended, 42
U.S.C. 2000e et seq. ("Title VII'') or the
Equal Pay Act of 1963, 29 U,S.C. 206(d).
These complaints are called “joint
complaints.” EEOC, acting under its own
authority and the delegated authority of

the agency, would conduct an
investigation of the allegations of
employment discrimination and attempt
to conciliate the complaint.

Under the regulation an agency must
determine within thirty days of receipt
of a complaint of employment
discrimination whether it has
jurisdiction over the complaint. If an
agency does not have jurisdiction but
EEOC may have jurisdiction, then the
agency must transfer the complaint to
EEOC. As a result, complainants are
protected against losing their private
rights because they filed their
complaints with the wrong agency.

Joint complaints solely alleging
employment discrimination against an
individual will be referred to EEOC. If
special circumstances warrant agency
investigation of such a joint complaint,
an agency may do so but it must first
determine that EEOC will not
independently investigate a similar
complaint. In contrast, an agency is
required to retain joint complaints
alleging a pattern or practice of
employment discrimination unless
special circumstances warrant referral
of the complaint to EEOC.

The procedures established by this
regulation should reduce duplicative
investigations by various Federal
agencies of similar complaints of
employment discrimination against an
employer, Because agencies will refer to
EEOC all joint complaints solely alleging
employment discrimination against an
individual, agencies will be able to focus
their efforts on possible instances of
systemic employment discrimination or
discrimination in the provision of
services to beneficiaries of Federally
assisted programs. Consequently,
agencies will be better able to perform
their civil rights enforcement
responsibilities. At the same time, the
regulation will remove needless burdens
on recipients of Federal funds,

The proposed regulation was
published for public comment on April
17,1981, We received and analyzed 14
comments from employers and their
representatives, agencies and civil rights
groups. Most of the comments were
favorable. Our response to the
comments and an explanation for
significant changes in the proposed rule
are set forth in the section-by-section
anaylsis, infra. As an overview, we have
made the following major changes:

(1) The regulation now applies to
complaints of employment
discrimination covered by the revenue
sharing act. As a result, the Office of
Revenue Sharing of the Department of
the Treasury may refer to EEOC
complaints covered by the revenue
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sharing act if they are also covered by
Title Vil or the Equal Pay Aol

(2) The rule now provides that an
agency must refer all )oinl comphbb
solely a
discrimination against an lndiv»dua.l to
EEOC. I however, an agency
determines that special circumstances
warrant its investigation of the
complaint, then #t may do so provided
that its in tion will not duplicate
independent effarts by EEOC,

{3) The regulation has been -
reorganized so that it will parallel the
chronological processing of a complaint.

In addition, we received a number of
comments from civil rights groups and
others on Tifle IX coverage. Many urged
that we delay promulgating this rule
until the Supreme Court determined the
extent Yo which Title IX covers
employment. Promulgation of the rule
was nof delayed for that reason. Since
the propose of the rule is to avoid
duplication of effort, the scope of Title
IX coverage was not viewed as critical.
We note that the Supreme Court has
ruled that Title IX covers employment
discrimination and that the Department
of Education's implementing regulations
concerning employment discrimination
are vafld. North Haven Board of
Educationv. Bell, — U.S, —, 50
U.SL.W. 4501 (May 17, 1882).

1L Section-by-Section Analysis

Section 1 {28 CFR 42.601; 20 CFR
1601.1). This section describes the
purpose and application of this
regulation. When this regulation was
published for comment, this section
stated that the rule would not apply to
complaints of employment
discrimination filed under the tevenune
sharing act. At that time, EFOC and the
Department of the Treasury’s Office of
Revenue Sharing (“ORS") planned to
enter into @ new Memorandum of
Agreement con the matters
covered by this regulation. After
publication, EEOC and ORS decided to
forego their separate Memorandum and
to have their reletionship covered by
this rule. Accordingly, the exhhng
Memorandum of between
EEOC and ORS, dated October 11, 1674,
is superseded by this rule.

This approach was supported in a
comment writtan by various civil rights
groups. That comment urged that the
proposed rale be amended to
incorporate the time limits in the
revenue sharing act, 31 US.C. 1245,
because in their view EEOC would be
bound by revenue sharing act time limits
when it processes a joint complaint
referred by ORS. We have not
incorporated those time limits because
we believe the revenue sharing act time

limits are “directive” and that the
revenue sharing act does not create a
rivate right of action ORS for
Fllure o camply with the time limits. As
such, the effect of those time limits are
similar to the time limits in Section
708(b) of Title Vil, 42 U.S.C. 2000e-5(b),
on EEOC determinations of reasonable

- cause, See Occidental Life Insurance

Co. v. EEQC, 432 U S, 355 {1977).

This rule does not affect existing
Memoranda of U between
EEOC and the Office of Federal
Contract Compliance Programs of the
Department of Labor, between EEOC
and the Federal Communications
Commission and between EEOC and the
Office of the Federal Inspector of the
Alaska Natural Gas Transportation
System.

Section 2 (28 CFR 42.602; 20 CFR
1691.2). This section provides for the
sharing of hﬁomution by EEOC and
Federal fund granting agencies. It
provides for the exchange of information
relevant to EEOC and agency efforts to
fulfill their respective enforcement
responsibilities. The exchange of
information is, therefore, not limited to
information relevant lo specific
complaints of employment
discrimination. Such a limitation, which
was proposed by one comment, would
unduly restrict government efforts to
coordinate investigations of systemic
employment discrimination.

Section 3 {28 CFR 42.603; 20 CFR
1691.3). Title VII places confidentiality
requirements on EEOC. 42 US.C. 2000e-
5(b), 2000e-8{e); 29 CFR 1801.22, 1601.26.
This section provides that when EEOC
supplies information, which is subject to
Title VH's confidentiality requirements,
1o an agency, the agency is bound to
observe Title Vil's confidentiality
requirements as would EEOC, except in
two cases. An agency would not be
bound by the requirements when: {1) It
obtains the same information which it
received from EEOC from an
independent source, or [2) EEOC has
obtained the information in the course
of investigating & joint complaint and
the agency plans to use the information
in an enforcement In the
latter case, the agency is not bound by
Title VII's confidentizlily requirements
because the agency had delegated its
investigative autharity to EEOC. EEOC,
therefare, obtained the information
under the agency's authority, 2s well as
Title VII. Accordingly, the information
Lnnafy be used m:cy in an

orcement

‘This section has been revised in arder
to make it clear that it applies to all
information, which EEOC provides to an
agen , that is subject to Title VII's

tiality requirements. In

addition, we have deleted our attampt 10
summarize the confidentiality
requirements in order o svoid the
possible implication—noted by one
comment—that the section was not
intended to be coextensive with the
requirements of Title VIL

Section 4 (28 CFR 42.604; 20 CFR
1691.4). Section 4 provides that in
determining whether a recipient of
Federsl financial assistance has

VIl case law and EROC guidelines,
uniess inapplicable. This section is an
effort to foster a wniform approach to
Federal equal employment opportanity
law. Subseguent to the publication for
comment of the proposed regulation, the
Supreme Court granted certiorari in an
employment discrimination case to
review the issue of whether Title VI
prohibits only intentional
discrimination. Guardians Association
v. Civil Serwice Commission, 633 F.2d
232 {2d Cir. 1960), cert. granted, No. 81~
431 (January 11, 1982). By conditioning
consideration of Tifle V1l case law and
EEOC Guidelines on their applicability,
this Section will be able to
accommodate the Supreme Court’s
decision on this legal issue.

Section § (28 CFR 42.605; 28 CFR
1681.5). This section provides fime fimits
and procedures for agency processing of
complaints of emp
discrimination filed against recipients of
Federal funds.

Section § has been restructured in an
attempt to clarify the agency's
responsibilities. Within ten days of
receipt of a complaint of employment
discrimination, an agency shall notify
the respondent that it has received a
complaint. This reguirement of
notification to the respondent within ten
days is intended to be consistent with
the notice requirement in Section 706{(h)
of Title Vil 42 US.C. 20002-5(b); see
also 31 CFR 51.61{b){1]). The consistency
is necessary because complaints
received by an agency which are
transferred or referred to EEOC are
deemed charges received by EEOC. The
failure to provide such notice within ten
days, however, does not bar the
charging party from enforcing his or her
Title VIl rights. Eg., EEOC v. Burlington
Northern, Inc., 844 F.2d 717 (6th Cir,
1681). Similarly, an cy's failure to
meet any of the time maeththls
regulation will not bar the Covernment
from taking enforcement action based
upon the complaint involved, See
Occidental Life Insurance Co. v. EEOC,
432 U.S. 355 (1977).

Section 5{b) exprassly requires an
agency o determine whether it has
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jurisdiction over the complaint and
whether EEOC may have jurisdiction
over the complaint under Title VII or the
Equal Pay Act. This requirement was
implicit in the proposed rule and is now
staled expressly in order to eliminate
possible confusion. In addition, those
determinations are to be made within
thirty days of receipt of the complaint.

The rule distinguishes between a
“transfer” and a “referral." A transfer
occurs when an agency does not have
jurisdiction over the complaint but
EEOC may have jurisdiction. A transfer
should, therefore, occur when an agency
determines that it does not have
jurisidiction over such a complaint.
After a complaint is transferred, an
agency has no further obligations in
regard to the complaint.

A referral may occur when an agency
and EEOC both have jurisdiction over
the complaint. Such complaints are
called “joint complaints.”* Under the
rule, an agency may refer a joint
complaint to EEOC for investigation and
conciliation.

An agency may refer a joint complaint
to EEOC without first consulting EEOC.
The rule places a time limit on such
referrals, requiring that they occur
within thirty days of agency receipt of
the complaint. The addition of this time
limit will insure that agencies act
promptly on joint complaints.

The proposed rule distinguished
between “individual” and “systemic"
joint complaints. The guidelines
established by the proposed rule were
that individual complaints should
ordinarily be referred by the agency,
while systemic complaints should
ordinarily be retained by the agency.

Section 5(e) requires an agency to
refer to EEOC all joint complaints solely
alleging employment discrimination
against an individual. The reason the
rule now requires that all joint
complaints solely alleging employment
discrimination against an individual be
referred to EEOC is to protect the rights
of complainants who may be confused
about where to file their complaints, By
requiring agencies to refer all individual
complaints to EEOC, the rule insures
that the rights of complainants will be
preserved under the statute of the fund
granting agency and under Title VIL

An agency may investigate a joint
complaint that it is required to refer to
EEOC under Section 5(e) if it determines
that special circumstances warrant such
action and that its investigation will not
be duplicative of an EEOC investigation.
While the rule does not define what
special circumstances would warrant
agency investigation, one example
would be where an agency is in the
process of conducting a compliance

review of the respondent and
determines that it can handle the
complaint expeditiously.

If there has been a dual filing (i.e.,
with the agency and EEOC), then it
would be unwarranted for an agency to
begin an investigation if EEOC already
had one under way. The agency may
investigate the complaint only if EEOC
agrees to defer its investigation pending
the agency investigation. If, on the other
hand, there has not been a dual filing,
then the agency may investigate the
complaint if special circumstances
warrant such action and EEOC will
defer its investigation of the referred
complaint pending the agency
investigation.

Section 5{f) requires an agency to
retain joint complaints that allege a
pattern or practice of employment
discrimination unless special
circumstances warrant referral of the
complaint to EEOC. Because several
comments requested clarification of the
term used in the proposed rule—
“gystematic acts of employment
discrimination"—we have replaced that
term with the term “pattern or practice,"”
which is & term that is used in statutes
such as Title VII and the revenue
sharing act. See Teamsters v. United
States, 431 U.S. 324 (1977); United Stotes
v. Ironworkers, Local 6, 443 F. 2d 544,
552 (9th Cir.), cert. denied, 404 U.S. 984
(1971).

Several comments suggested that
agencies should be encouraged or
required to refer joint complaints of
systemic employment discrimination to
EEOC. We have not adopted these
suggestions because the investigation of
such complaints is often fundamental to
agency compliance programs and
EEOC's resources to investigate those
complaints are limited. Indeed, EEOC
ordinarily limits the investigation of
systemic complaints to the allegations
which directly affect the complainant.
Agencies should take these factors into
account in deciding whether special
circumstances warrant referral of
pattern or practice complaints to EEOC.

We have also revised the procedures
for handling joint complaints that allege
discrimination in employment and in
other (non-employment) practices of the
recipient. Under the proposed rule, an
agency had discretion to refer the
employment aspects of the complaint
but was required to retain the other
aspects, If the agency referred the
employment aspects of the complaint,
then the agency and EEOC were
required to coordinate their
investigations. Several comments
suggested that dividing these kinds of
complaints between the agency and
EEOC would be more burdensome to the

respondent and would not increase
efficiency. As a result, the rule now
requires an agency to handle the entire
complaint, absent special
circumstances. In addition, the agency
shall determine whether the
complainant has filed a similar charge
with EEOC. If the complainant has filed
such a charge, then the agency and
EEOC will coordinate their activities
and upon agency request, EEOC will
ordinarily defer its investigation pending
the agency investigation. These changes
should reduce the potential for
duplicative Investigations,

Finally, four additions have been
made to the notice requirements upon
referral of a joint complaint. First, the
agency shall advise EEOC if it wants to
receive advance notice of conciliation
negotiations. Second, the agency shall
advise EEOC whether it wants EEOC to
investigate the facts “concerning the
relationship between the alleged
discrimination and the recipient's
Federally assisted programs or
activities." Third, the agency shall,
where appropriate, advise EEOC
whether a primary objective of financial
assistance is to provide employment.
EEOC needs this information in order to
determine what information it must
gather, See infra, Section 8. Because the
revenue sharing act and Title IX, as well
as some other grant statutes, cover
employment discrimination without
regard to whether a primary objective of
the funds is to provide employment, this
requirement does not apply to referrals
under those statutes. Fourth, the agency
shall inform the complainant and the
recipient that the date the agency
received the complaint will be deemed
the date it was received by EEOC.

Section 6 (28 CFR 42.606; 20 CFR
1691.6). Under the proposed rule, an
employment discrimination complaint
covered by Title VII, which was filed
with an agency, was treated as a Title
VII charge, But the proposed rule did not
provide for EEOC involvement or the
issuance of a notice of right to sue under
Title VII unless the agency transferred
or referred the complaint to EEOC. In
order to eliminate the confusion, Section
6(a) provides that a complaint filed with
an agency will be deemed a charge
received by EEOC only if an agency
transfers or refers the complaint to
EEOC. In such cases, the date the
complaint was received by the agency
will be deemed the date it was received
by EEOC. Such complaints will be
deemed charges filed with EEOC in
accordance with the requirements of
Section 706 of Title VII and EEOC's
regulations. 29 CFR 1601.13; See
Mohasco Corp. v. Silver, 447 U.S, 807
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(1980). Because of the special nature of
these EEOC will

that a State and local fair employment
practice agency, which is a deferral
agency, waive its right to the statutory
period of exclusive processing, except
when the deferral agency has earlier
received the complaint and commenced
its fact-finding or investigation.

Section 8(b) is new. It provides that
EEOC shall, where appropriate, seek
information concerning “whether the
alleged discrimination is in a program or
activity that receives Federal financial
assistance.” In addition, Section 6[b)
concerns those referrals where
employment discrimination is covered
only if it causes discrimination with
respect to beneficiaries or potential
beneficiaries of the assisted programs,
i.e., where the financial assistance does
not have as a primary objective the
provision of employment. Of course,
none of the referrals under the revenue
sharing act or Title IX will be subject to
this kind of limitation. This subsection
requires EEOC to seek sufficient
information to allow the referring
agency to determine whether the alleged
employment discrimination causes
discrimination against beneficiaries or
potential beneficiaries of the assisted
program. As one agency noted in its
comment, if EEOC did not gather this
information, then the agency would
have to do so before it reached its
determination on the merits in cases
where EEOC found cause, was unable to
conciliate and returned the complaint to
the agency. In order to avoid having the
referring agency conduct an
investigation after EEOC has finished its
investigation, this new provision was
added. This provision does not,
however, give EEOC authority to make
determinations about “whether the
alleged employment discrimination is in
a program or activity that receives
Federal financial assistance” or whether
it causes discrimination against
beneficiaries or potential beneficiaries
of the assisted program.

Section 6 (c) and (d) appeared
elsewhere in the proposed rule.

Section 8{e) is new. It provides that
when EEOC agrees to defer an
investigation of a complaint it has
received pending &n agency's
investigation of the complaint, it shall
give due weight to the agency's
determination ooncarnln.ithe complaint,
This requirement parallels the
requirement that an agency give due
weight to an EEOC determination
concerning a complaint it had referred
to EEOC.

Section 7 (28 CFR 42.807; 29 CFR
1681.7). This section on EEOC dismissals
of complaints has been simplified. The

proposed rule distinguished between
dismissals based upon untimely

failure to state a claim and lack of
reasonable cause. Under EEOC
regulations, however, EEOC may
dismiss a charge for other reasons, 29
CFR 1601.19 (c), (d) and {e). The final
rule does not between kinds
of dismissals. It, therefore, may not be
read to limit EEOC’s ability to dismiss a
joint complaint.

This section has also been revised to
provide that EEOC, rather f‘yht.: the
referring agency, is to noti e
complainant and the respondent of the
dismissal, the reasons for dismissal and
the effect it has on the complainant’s
rights. The proposed rule required the
referring agency to give this notice but
EEOC is in a better position lo give this
notice and to give it sooner. In addition,
the section now provides that
notice goes to the recipient, as well as
the complainant, thut EEOC transmits
its file to the referring agency and that
EEOC issues a notice of right to sue
under Title VIl when it dismisses a

complaint.

Section 8 (28 CFR 42.608; 20 CFR
1691.8). We mr:‘oehm\&ml comments
suggesting a agency
should not be allowed to investigate a
case after an EEOC dismissal. On the
other h-.:z. werefaho received a mem
stating a referring agency
not be allowed to close a laint
which is timely and states a claim under
Title V1, simply because it is untimely or
fails to state a claim under Title VIL

We believe that, consistent with an
agency's statulory obligations, an
agency should make determinations
under Title VI, Title IX, or the revenue
sharing act. Section 8, therefore,
provides that a referring agency shall
give “due weight" to EEOC's dismissal
of the Title VIl'allegations of a joint
complaint. If a complaint is dismissed
because a charge is not timely under
Title VIl but the complaint is timely
under Title VI, then little weight is due
EEOC's dismissal. if, on the other hand,
EEOC determines after investigation
that there is not reasanable ceuse to
believe the allegations of employment
discrimination are true, then the
referring agency should give great
weight to EEOC's dismissal. Indeed,
should the referring agency decide to
take acfion despite EEOC's no cause
finding, the agency is required to justify
that decision in writing to the Assistant
Attomey General and the Chairman of
the EEOC. Still, the agency retains the
authority to conduct additional
investigation if necessary to discharge
its duties.

Section 8 also provides that the
referring agency shall determine its

course of action within 30 days. This
limit makes the section consistent with
the time limit for referring agency
determinations in unresolved complainis
where EEOC found reasonable cause
and was unable to conciliate. Section
10(n). The agency is also required to
notify the respondent, as well as the
complainant, of its determination.

Section 9 {28 CFR 42.609; 29 CFR
1691.9). Section 9 provides the procedure
for EEOC reasonable cause
determinations and conciliation efforts.
The proposed rule provided that
agencies shall participate in settlement
and conciliation negotiations.
“Settlement” negotiations are part of
EEOC's rapid charge
which EEOC also conducts its
preliminary investigation. We have
determined that if agencies are required
to participate in this phase of EEOC's
work, then the agencies will save little
work by referring joint complaints to
EEOC. Section 8{a), therefore, provides
that, upon EEOC's request, the referring
agency shall participate in conciliation
negotiations, which occur after a
reasonable cause determination, but not
in settlement negotiations. In addition,
the rule has been revised to require
EEOC to provide advance notice of any
conciliation negotiations to agencies
that request such notice.

Section 9(b) has been revised to state
more clearly what happens when EEOC
finds cause and is unable to conciliate.
Section 9{b) provides that EEOC issues
a notice of failure of conciliation in
accordance with its rules and transmits
the file to the referring agency. In
complaints against private employers,
EEOC determines whether it will litigate
and, in accordance with its regulations,
issues a notice of right to sue.
Complaints against public employers are
referred to the Department of Justice.
EEOC and the Department of Justice are
required to notify agencies if they decide
to bring suit. Section 12{b).

Section 10 (28 CFR 42.610; 29 CFR
1691.10). Section 10 provides the
procedure for agency enforcement of
complaints where EEOC has made a
reasonable cause determination and
conciliation efforts have failed. The
section has only been revised slightly.
The referring egency is required to give
due weight to EEOC's determination and
to make its determination, within thirty
days, of whether the recipient has
violated any applicable civil rights
provision which it has responsibility to
enforce. Although one agency
commented that the period should be
lengthened, we believe that no change is
necessary because the agency should be
able to make its determination based
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upon material in the EEOC file. Indeed,
under the revisions of the rule EEOC
will gather information for agency use
nol only on whether the alleged
employment discrimination occurred,
but also on whether it is covered by the
relevant statute. Section 8(b). Should the
agency need additional information to
make its determination, it should
attemp! promptly to obtain the
information.

Section 10(b) addresses cases where
the referring agency has determined that
the recipient has violated a civil rights
provision which it has a responsibility to
enforce. This subsection has been
revised to require that the referring
agency nolify the complainant, as well
as the recipient, if it determines that a
civil rights provision has been violated.

In addition, Section 10 (c) has been
revised to provide that when a referring
agency determines that its civil rights
provigions have not been violated, it
must so notify the complainant and the
recipient, and inform EEOC and the
Department of Justice of the basis of its
decision.

Section 11 (28 CFR 42.611; 29 CFR
1691.11). Section 11 provides that when
EEOC negotiates a settlement prior to a
determination or a conciliation
agreement after a determination, EEOC
shall so notify the referring agency. The
referring agency may not take further
action on the complaint of employment
discrimination. The agency may,
however, take the existence of the
complaint into account in scheduling the
recipient for a review under the agency’'s
regulations.

Section 12 (28 CFR 42.612; 290 CFR
1601.12). This section provides for
interagency consultation on pattern or
practice investigations, administrative
enforcement and litigation concerning
the employment practices of the
recipients of Federal funds. The
regulation contemplates that
interagency consultation shall routinely
occur before the specified actions are
initiated but recognizes that prior
consultation may not always be
practical. When it is not practical,
consultation should occur as soon as
possible after the action is initiated.

Section 13 (28 CFR 42.613; 28 CFR
1691.13). This definition section has
been modified only in relatively minor
ways. First, the Age Discrimination in
Employment Act has been deleted from
the definition of a “joint complaint,”
Section 13 (f), and age from the
definition of Title V1. Section 13 (i); See
Section 1. EEOC is not required to
investigate complaints under the Age
Discrimination in Employment Act. It is
only required to notify prospective
defendants and attempt conciliation by

informal methods. Under the regulation,
EEOC will, however, accept referrals of
joint complaints which allege
discrimination on the ground of age, as
well as a ground covered by Title VIL

Second, the term “covered
employment” was defined in the
proposed rule to describe employment
practices covered by Title V1. That
definition provided, in part, that Title VI
covers employment practices which
“cause discrimination with respect to
beneficiaries or potential beneficiaries
of the assisted program.” One comment
argued that Title VI did not cover such
employment practices. Courts have,
however, recognized that employment
discrimination which results in
discrimination against beneficiaries or
potential beneficiaries of a federally
assisted program violates Title VL E. g.,
United States v, Jefferson County Board
of Education, 372 F.2d 836, 861-886 (5th
Cir. 1966), cert. denied, 368 U.S. 840
(1867). In addition, the definition of
“covered employment” is substantively
identical to the one used in the
Department of Justice's Coordination of
Enforcement of Non-discrimination in
Federally Assisted Programs regulation,
28 CFR 42.402(f), except that under this
rule discrimination on the basis of
religion or sex may also becovered. We
have, however, deleted the definition
because the term “covered employment"
is not used in this regulation,

Third, for purposes of this rule, the
term “Federal financial assistance" is
defined to include funds disbursed
under the revenue sharing act, even
though for purposes other than this rule
such funds do not constitute “Federal
financial assistance.” See, Goolsby v.
Blumenthal, 580 F.2d 1368 (5th Cir. 1979)
(en banc), cert. denied, 44 U.S, 870
(1880),

IIL. Regulatory Impact/Flexibility
Analyses Not Required

This rule is not a “major rule” as
defined by Section 1(b) of Executive
Order 12291, The rule simply
coordinates Federal agency
investigation and enforcement of certain
employment discrimination complaints,
It will not have a major or significant
impact on the economy. Accordingly, a
regulatory impact analysis as described
in Executive Order 11291 is not required.
In addition, a regulatory ﬂexibili?'
analysis as described in the Regulatory
Flexibility Act, 5 U.S.C. 601 ef seg,, is
not required because the rule will not
“have a significant economic impact on
a substantial number of small entities.”
5 U.S.C. 605.

This action does not constitute a
major Federal action significantly
affecting the quality of the human

environment. Therefore, no
environmental impact statement was

prepared.

List of Subjects in 28 CFR Part 42 and 29
CFR Part 1691

Civil rights, Equal employment
opportunity, and Nondiscrimination.
Signed at Washington, D.C. this 8th day of
December 1982,
For the Commission.
Clarence Thomas,
Chairman.

Signed at Washington, D.C. this 3rd day of
January 1983,

For the Department,
William French Smith,
Attorney General,

TITLE 29—{AMENDED]

Chapter XIV—Equal Employment
Opportunity Commission

1. By virtue of the authority vested in
me by Exec. Order No, 12067, 3 CFR 206
(1879), 43 FR 28967, and for the reasons
set out in the preamble, the rules of the
Equal Employment Opportunity
Commission, at Chapter XIV of Title 29,
Code of Federal Regulations, are hereby
amended by adding as a new Part 1681,

the following:

PART 1691—PROCEDURES FOR
COMPLAINTS OF EMPLOYMENT
DISCRIMINATION FILED AGAINST
RECIPIENTS OF FEDERAL FINANCIAL
ASSISTANCE

Bec.

16911 Purpose and application.

1001.2 Exchange of information.

1681.3 Confidentiality.

16014 Standards for investigation, reviewa
and hearings.

16015 Agency processing of complaints of
employment discrimination.

1691.6 General rules concerning EEOC
action on complaints.

16017 EEOC dismissals of complaints.

1601.8 Agency action on complaints
dismissed by EROC.

1601.9 EEOC reasonable cause
determinations and concillation efforts.

1691.10 Agency enforcoment of unresolved
complaints,

160111 EEOC negotiated settlements and
conciliation agreements, Y

160112 Intersgency consultation.

1661.13 Definitions.

Authority: EO. 12250, 45 FR 72965
(November 4, 1880} and E.O. 12067, §3 FR
28067 (June 30, 1978).

§ 1691.1 Purpose and .pplctml :

The purpose of this regulation is lo
implement procedures for processing
and resolving complaints of employment
discrimination filed against recipients of
Federal financial assistance subject o




Federal Register / Vol. 48, No. 17 / Tuesday, January 25, 1983 / Rules and Regulations

3575

Title VI of the Civil Rights Act of 1984,
Title IX of the Education Amendments
of 1972, the State and Local Fiscal
Assistance Act of 1972, as amended, and
provisions similar to Title VI and Title
IX in Federal grant statutes.
Enforcement of such provisions in
Federal grant statutes is covered by this
regulation to the extent they relate to
prohibiting employment discrimination
on the ground of race, color, national
origin, religion or sex in programs
receiving Federal financial assistance of
the type subject to Title VI or Title 1X.
This regulation does not, however, apply
to the Omnibus Crime Control and Safe
Streets Act of 1968, as amended, the
Juvenile Justice and Delinquency
Prevention Act, as amended, the
Comprehensive Employment Training
Act of 1973, as amended, or Executive
Order 11246,

§ 1691.2 Exchange of information.

EEOC and agencies shall share any
information relating to the employment
policies and practices of recipients of
Federal financial assistance that may
assist each office in carrying out its
responsibilities. Such information shall
include, but not necessarily be limited
to, affirmative action programs, annual
employment reports, complaints,
investigative files, conciliation or
compliance agreements, and compliance
review reports and files, ~

§ 1691.3 Confidentiality.

When an agency receives information
obtained by EEOC, the agency shall
observe the confidentiality requirements
of Sections 706(b) and 709(e) of Title VII
as would EEOC, excep! in cases where
the agency receives the same
information from a source independent
of EEOC or has referred a joint
complaint to EEOC under this
regulation. In such cases, the agency
may use independent source information
or information obtained by EEOC under
the agency’s investigative authority in a
subsequent Title VI, Title IX or revenue
sharing act enforcement proceeding.
Agency questions concerning
confidentiality shall be directed to the
Associate Legal Counsel for Legal
Services, Office of Legal Counsel of
EEOC.

§ 1691.4 Standards for investigation,
reviews and hearings.

In any investigation, compliance
review, hearing or other proceeding,
agencies shall consider Title VII case
law and EEOC Guidelines, 29 CFR Parts
1604-1607, unless inapplicable, in
determining whether a recipient of
Federal financial assistance has

engaged in an unlawful employment
practice.

§1691.5 Agency processing of complaints
of employment discrimination.

(a) Within ten days of receipt of a
complaint of employment
discrimination, an agency shall notify
the respondent that it has received a
complaint of employment
discrimination, including the date, place
and circumstances of the alleged
unlawful employment practice,

(b) Within thirty days of receipt of a
complaint of employment discrimination
an agency shall:

(i) Determine whether it has
jurisdiction over the complaint under
Title V1, Title IX, or the revenue sharing
act; and

(ii) Determine whether EEOC may
have jurisdiction over the complaint
under Title VII or the Equal Pay Act.

(c) An agency shall transfer to EEOC
a complaint of employment
discrimination over which it does not
have jurisdiction but over which EEOC
may have jurisdiction within thirty days
of receipt of a complaint. At the same
time, the agency shall notify the
complainant and the respondent of the
transfer, the reason for the transfer, the
location of the EEOC office to which the
complaint was transferred and that the
date the agency received the complaint
will be deemed the date it was received
by EEOC.,

(d) If an agency determines that a
complaint of employment discrimination
is a joint complaint, then the agency
may refer the complaint to EEOC, The
agency need not consult with EEOC
prior to such a referral. An agency
referral of a joint complaint should
occur within thirty days of receipt of the
complaint.

(e) An agency shall refer to EEOC all
joint complaints solely alleging
employment discrimination against an
individual. If an agency determines that
special circumstances warrant its
investigation of such a joint complaint,
then the agency shall determine whether
the complainant has filed a similar
charge of employment discrimination
with EEOC,

(i) If an agency determines that the
complainant has filed a similar charge of
employment discrimination with EEOC,
then the agency may investigate the
complaint if EEOC agrees to defer its
invesligation pending the agency
investigation.

(ii) If an agency determines that the
complainant has not filed a similar
charge of employment discrimination
with EEOC, then the agency may
investigate the complaint if special
circumstances warrant such action. In

such cases, EEOC shall defer its
investigation of the referred joint
complaint pending the agency
investigation.

(f) An agency shall not refer to EEOC
a joint complaint alleging a pattern or
practice of employment discrimination
unless special circumstances warrant
agency referral of the complaint to

(g) If a joint complaint alleges
discrimination in employment and in
other practices of a recipient, an agency
should, absent special circumstances,
handle the entire complaint under the
agency's own investigation procedures.
In such cases, the agency shall
determine whether the complainant hus
filed a similar charge of employment
discrimination with EEOC, If such a
charge has been filed, the agency and
EEOC shall coordinate their activities.
Upon agency request, EEOC should
ordinarily defer its investigation pending
the agency investigation. :

(h) When a joint complaint is referred
to EEOC for investigation, the agency
shall advise EEOC of the relevant civil
rights provision(s) applicable to the
employment practices of the recipient,
whether the agency wants to receive
advance notice of any conciliation
negoliations, whether the agency wants
EEOC to seek information concerning
the relationship between the alleged
discrimination and the recipient’s
Federally assisted programs or activities
and, where appropriate, whether a
primary objective of the Federal
financial assistance is to provide
employment. The agency shall also
notify the complainant and the recipient
of the referral, the location of the EEOC
office to which the complaint was
referred, the identity of the civil rights
provision(s) involved, the authority of
EEOC under this regulation and that the
date the agency received the complaint
will be deemed the date it was received
by EEOC. Specifically, the notice shall
inform the recipient that the agency has
delegated to EEOC its investigative
authority under Title VI, Title IX, or the
revenue sharing act, and the relevant
act’s implementing regulations. The
agency, therefore, may use information
obtained by EEOC under the agency's
investigative authority in a subsequent
Title VI, Title IX or revenue sharing act
enforcement proceeding.

§ 1691.6 General rules concerning EEOC
action on complaints,

{(a) A complaint of employment
discrimination filed with an agency,
which is transferred or referred to EEQC
under this regulation, shall be deemed a
charge received by EEOC. For all
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purposes under Title VI and the Equal
Pay Act, the date such a complaint was
received by an agency shall be deemed
the date it was received by EEOC.

(b} When EEOC investigales a joint
complaint it shall, where appropriate,
seek sufficient information Lo allow the
referring agency to determine whether
the alleged employment discrimination
is in & program or activity that receives
Federal financial assistance and /or
whether the alleged employment
discrimination causes discrimination
with respect to beneficiaries or potential
beneficiaries of the assisted program.

(c) Upon referral of a joint complaint
alleging a pattern or practice of
employmen! discrimination, EEOC
generally will limit its investigation 1o
the allegationls) which directly affect
the complainant.

(d) I EEOC, in the course of an
investigation of a joint complaint, is
unable 1o obtain information from a
recipient through voluntary means,
EEOC shall consult with the referring
agency to determine an appropriate
course of action.

(e) f EROC agrees to defer its
investigation of a complaim of
employment discrimination pending an
agency investigation of the complaint,
then EEOC shall give due weight to the
agency's determination concerning the
complaint.

§1691.7 EEOC dismissals of complaints.

i EEOC determines that the Title VII
allegations of a joint complaint should
be dismissed, EROC shall notify the
complainant and the recipient of the
reason for the dismissal and the effect
the dismissal has on the complainant's
rights under the relevant civil rights
provision(s) of the referring agency, and
. issue a notfice of right to sue under Title
VIL At the same time, EEOC shall

transmit to the referring agency a copy
of EEOC's file.

§ 1691.8 Agency action on complaints
dismissed by EEOC.

Upon EEOC's transmittal of a
dismissal under § 1691.7 of this part, the
referring agency shall determine within
thirty days, what, if any, action the
sgency intends 1o take with respect to
the complaint and then notify the
complainant and the recipient. In
reaching that delermination, the
referring agency shall give due weight to
EEQC's determination that the Title VII
allegations of the joint complaint should
be dismissed. If the referring agency
decides to take action with respect to a
complaint that EEOC has dismissed far
lack of reasonable cause to believe that
Title VII has been violated, the agency
shall notify the Assistant Attorney

General and the Chairman of the EEOC
in writing of the action it plans to take
and the basis of its decision to take such
action.

§ 1691.9 EEOC reasonable cause
determinations and conclliation efforts.

(&) If EEOC, after investigation of a
joint complaint, determines that
reasonable cause exists 1o believe that
Title VIl has been violated, EEOC shall
advise the referring agency, the
complainant and the recipient of that
determination and attempt toresolve
the complaint by informal methods of
conference, conciliation and persuasion.
If EEOC would like the referring agency
to participate in conciliation
negotiations, EEOC shall so notify the
agency and the agency shall participate.
EEOC shall provide advance notice of
any conciliation negotiations to referring
agencies that request such notice,
whether or not EEOC requests their
participation inthe negotiations.

(b) I EEOC's efforts to resolve the
complaint by informal methods of
corference, conciliation and persuasion
fail, EEOC shall:

(i) Issue a notice of failure of
conciliation to the recipient in
accordance with 29 CFR 16801.25;

(ii) Transmit to the referring agency a
copy of EEOC’s investigative file,
inclu its Letter of Detlermination and
notice of failure of conciliation;

(iii) if the recipient is not a
government, governments! entity or
political subdivision, determine whether
EEOC will bring suit under Title VIl and,
in accondance with 20 CFR 1601.28, issue
a notice of right to sue under Title VIE

(iv) If the recipient is a government,
governmental emﬂi or political
subdivision, refer the matter to the
Attorney General in accordance with 29
CFR 1601.29. The Attorney General, or
his or her delegate, will determine
whether the Department of justice will
bring suit under Title VIl and, in
accordance with 20 CFR 1601.28, issue a
notice of right 10 sue under Title VIL

§ 1691.10 Agency enforcement of
unresolved complaints,

(a) Upon EEOC's transmittal of a
reasonable cause determination and
notice of failure of conciliation under
§ 1691.9{b)(ii) of this regulation, the
referring agency shall determine, within
thirty days, whether the recipient has
violated any applicable civil rights
provision(s) which the agency has a
responsibility to enforce. The referring
agency shall give due weight to EEOC's
determination that reasonable cause
exists to believe that Title VII has been
violated.

(b) If the referring agency determines
that the recipient has violated any
applicabile civil rights provision(s) which
the agency has a responsibility to
enforce, the agency shall so notify the
complainant and the recipient and
determine whether further effarts to
oblain voluntary compliance are
warranted. In reaching that
determination, the agency shall give due
weight to the failure of EBOC's efforts to
resolve the complaint by informal
methods. if the referring agency
determines that further efforts to obtain
voluntary compliance are no! warranted
or if such further efforts fail, the agency
shall initiate appropriate enforcement
proceedings under its own regulations.

(c) If the referring agency determines
that the recipient has not violated any
applicable civil rights provision(s) which
the agency has a responsibility to
enforce, the agency shall notify the
complainant, the recipient, the Assistant
Attormney ‘General and the Chairman of
the EEOC in writing of the basis of that
determination.

§ 1691.11 EEOC negotiated settiements
and concifiation agreements.

If the parfies enter into a negotiated
settlement {as described in 20 CFR
1601.20) prior to & determination ora
conciliation agreement (as described in
29 CFR 1601.24) after a determination,
EEOC shall notify the referring agency
that the complaint has been settled. The
agency shall take no further action on
the complain! of employment
discrimination thereafter except that the
agency may take the existence of the
complaint into account in scheduling the
recipient for a review under the agency's

regulations.

§ 1691.12 Interagency consultation.

(a) Before investigating whether the
employment practices of a recipient of
Federal financial assistance constitute a
pattern or practice of unlawful
discrimination or initiating formal
administrative enforcement procedures
on that'basis, an agency shall, to the
exten! practical, consult with the
Chairman of the EEOC and the
Assistant Altorney General lo assure
that duplication of effort will be
minimized.

(b) Prior 1o the initiation of any legal
action against a recipient of Pederal
financial assistance alleging unlawiul
employment practices, the Department
of Justice and/or EEOC shall, to the
extent practical, notify the appropriate
agency or agencies of the proposed
action and the substance of the
allegations.
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§1691,13 Definitions.

As used in this regulation, the term:

(a) "Agency" means any Federal
department or agency which extends
Federal financial assistance subject to
any civil rights provision(s) to which
this regulation applies.

(b) “Assistant Attorney General"
refers to the Assistant Attorney General,
Civil Rights Division, United States
Department of Justice, or his or her
delegate,

(c) “Chairman of the EEOC" refers to
the Chairman of the Equal Employment
Opportunity Commission, or his or her
delegate.

(d) "EEOC" means the Equal
Employment Opportunity Commission
and, where appropriate, any of its
District Offices.

(e) "Federal financial assistance”
includes: (1) Grants and loans of Federal
funds, (2) the grant or dohation of
Federal property and interests in
property, (3) the detail of Federal
personnel, (4) the sale and lease of, and
the permission to use (on other than a
casual or transient basis), Federal
property or any interest in such property
without consideration or at a nominal
consideration, or at a consideration
which is reduced for the purpose of
assisting the recipient, or in recognition
of the public interest to be served by
- such sale or lease to the recipient, and
(5) any Federal agreement, arrangement,
or other contract which has as one of its
purposes the provision of assistance. For
purposes of this regulation, the term
“Federal financial assistance" also
includes funds disbursed under the
revenue sh act.

() "Joint complaint” means a
complaint of employment discrimination
covered by Title VII or the Equal Pay
Act and by Title VI, Title IX, or the
revenue sharing act.

(g) "Recipient” means any State,
political subdivision of any State, or
instrumentality of any State or political
subdivision, any public or private
agency, institution, organization, or
other entity, or any individual, in any
State, to whom Federal financial
assistance is extended, directly or
through another recipient, for any
program, including any successor,
assign, or transferee thereof, but such
term does not include any ultimate
beneficiary under such program.

(h} "Revenue sharing act” refers to the
State and Local Fiscal Assistance Act of
1972, as amended, 31 U.S,C. 1221 et segq.

(i) “Title VI" refers to Title VI of the
Ciwu Act of 1964, 42 U.S.C. 2000d
to ~4. Where appropriate, “Title
VI" also refers to the civil rights
provisions of other Federal statutes or
regulations to the extent that they

prohibit employment discrimination on
the grounds of race, color, religion, sex

or national origin in programs receiving
Federal financial assistance of the type
subject to Title VI itself.

(j) “Title VII" refers to Title VII of the
Civil Rights Act of 1964, as amended, 42
U.S.C. 2000e, &t seq.

(k) “Title IX" refers to Title IX of the
Education Amendments of 1972, 20
U.S.C. 1681 to 1683.

TITLE 28—[AMENDED)

Chapter |—Department of Justice

2. By virtue of the authority vested in
me by Section 602 of Title VI of the Civil
Rights Act of 1964, 78 Stat. 252, 42 U.S.C.
2000d-1, Exec. Order No, 12250, 3 CFR
298 (1981), 45 FR 72295, and for the
reasons set out in the preamble, the
rules of the Department of Justice, at
Part 42 of Title 28 of the Code of Federal
Regulations, are hereby amended by
adding as a new Subpart H, the
following:

PART 42—NONDISCRIMINATION;
EQUAL EMPLOYMENT OPPORTUNITY;
POLICIES AND PROCEDURES

Sec.
428m N:ioaeand application.
42.602" Exchange of information.

42600 Confidentiality.

42604 Standards for investigation, reviews
and hearings.

42.605 Agency processing of complaints of
employment discrimination.

426086 General rules concerning EEOC
action on complaints.

42.607 EEOC dismissals of complaints,

42,608 Agency action on complaints
dismissed by EEOC.

42609 EEOC reasonable cause
determinations and conciliation efforts.

42810 Agency enforcement of unresolved
complaints.

42611 EEOC negotiated settlement and
conciliation agreements,

42612 Interagency consultation.

42613 Definitions.

Authority: E.O. 12250, 45 FR 72995
(November 4, 1980 and E.O. 12067, 43 FR
28967 (June 30, 1978).

Subpart H—Procedures for Complaints of
Employment Discrimination Flled Against
Reciplents of Federal Financial Assistance

§ 42601 Purpose and application.

The purpose of this regulation is
implement procedures for processing
and resolving complaints of employment
discrimination filed against recipients of
Federal financial assistance subject to
Title VI of the Civil Rights Act of 1964,
Title IX of the Education Amendments

of 1972, the State and Local Fiscal
Assistance Act of 1872, as amended, and
provisions similar to Title VI and Title
IX in Federal grant statutes.
Enforcement of such provisions in
Federal grant statutes is covered by this
regulation to the extent they relate to
prohibiting employment discrimination
on the ground of race, color, national
origin, religion or sex in programs
receiving Federal financial assistance of
the type subject to Title VI or Title IX.
This regulation does not, however, apply
to the Omnibus Crime Control and Safe
Streets Act of 1968, as amended, the
Juvenile Justice and Delinquency
Prevention Act, as amended, the
Comprehensive Employment Training
Act of 1973, as amended, or Executive
Order 11246.

§42.602 Exchange of information.

EEOC and agencies shall share any
information relating to the employment
policies and practices of recipients of
federal financial assistance that may
assist each office in carrying out its
responsibilities. Such information shall
include, but not necessarily be limited
to, affirmative action programs, annual
employment reports, complaints,
investigative files, conciliation or
compliance agreements, and compliance
review reports and files.

§42.603 Confidentiality.

When an agency receives information
obtained by EEOC, the agency shall
observe the confidentiality requirements
of Sections 706(b) and 709(e) of Title VII
as would EEOC, except in cases where
the agency receives the same
information from a source independent
of EEOC or has referred a joint
complaint to EEOC under this
regulation. In such cases, the agency
may use independent source information
or information obtained by EEOC under
the agency’s investigative authority in a
subsequent Title VI, Title IX or revenue
sharing act enforcement proceeding.
Agency questions concerning
confidentiality shall be directed to the
Associate'Legal Counsel for Legal
Services, Office of Legal Counsel of
EEOC.

§ 42.604 Standards for investigation,
reviews and hearings.

In any investigation, compliance
review, hearing or other proceeding,
agencies shall consider Title VII case
law and EEOC Guidelines, 29 CFR Parts
16041607, unless inapplicable, in
determining whether a recipient of
Federal financial assistance has
engaged in an unlawful employment
practice.
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§42.605 Agency processing of complaints
of employment discrimination.

{a) Within ten days of receipt of a
complaint of employment
discrimination, an agency shall notify
the respondent that it has received a
complaint of employment
discrimination, including the date, place
and circumstances of the alleged
unlawful employment practice.

{b) Within thirty days of receipt of a
complaint of employment discrimination
an agency shall:

(i) Determine whether it has
jurisdiction over the complaint under
Title VI, Title IX. or the revenue sharing
act; and

(ii) Determine whether EEOC may
have jurisdiction over the complaint
under Title VII of or the Equal Pay Act.

{c) An agency shall transfer to EEOC
a complaint of employment
discrimination over which it does not
have jurisdiction but over which EEOC
may have jurisdiction within thirty days
of receipt of a complaint. At the same
time, the agency shall notify the
complainant and the respondent of the
transfer, the reason for the transfer, the
location of the EEOC office to which the
complaint was transferred and that the
date the agency received the complaint
will be deemed the date it was received
by EEOC.

(d) If any agency determines that a
complaint of employment discrimination
is a joint complaint, then the agency
may refer the complaint to EEOC. The
agency need not consult with EEOC
prior to such a referral. An agency
referral of a joint complaint should
occur within thirty days of receipt of the
complaint,

(e] An agency shall refer to EEOC all
joint complaints solely alleging
employment discrimination against an
individual. If an agency determines that
special circumstances warrant its
investigation of such a joint complaint,
then the agency shall determine whether
the complainant has filed a similar
charge of employment discrimination
with EEOC.

(i) If an agency determines that the
complainant has filed a similar charge of
employment discrimination with EEOC;
then the agency may investigate the
complaint if EEOC agrees to defer its
investigation pending the agency
investigation.

(ii) If an agency determines that the
complainant has nol filed & similar
charge of employment discrimination
with the EEOC, then the agency may
investigate the complaint if special
circumstances warrant such action. In
such cases, EEOC shall defer its
investigation of the referred joint

complaint pending the agency
investigation.

{f) An agency shall not refer to EEOC
a joint complaint alleging a pattern or
practice of employment discrimination
unless special circumstances warrant
agency referral of the complaint to
EEOC.

{g) If a joint complaint alleges
discrimination in employment and in
other practices of a recipient, an agency
should, absent special circumstances,
handle the entire complaint under the
agency's own investigation procedures.
In such cases, the agency shall
determine whether the complainant has
filed a similar charge of employment
discrimination with EEOC. If such a
charge has been filed, the agency and
EEOC shall coordinate their activities.
Upon agency request, EEOC should
ordinarily defer its investigation pending
the agency investigation.

(h) When a joint complaint is referred
to EEOC for investigation, the agency
shall advise EEOC of the relevant civil
rights provision(s) applicable to the
employment practices of the recipient,
whether the agency wants to receive
advance notice of any conciliation
negotiations, whether the agency wants
EEOC to seek information concerning
the relationship between the alleged
discrimination and the recipient's
Federally assisted programs or activities
and, where appropriate, whether a
primary objective of the Federal
financial assistance is to provide
employment. The agency shall also
notify the complainant and the recipient
of the referral, the location of the EEQC
office to which the complaint was
referred, the identity of the civil rights
provision(s) involved, the authority of
EEOC under this regulation and that the
date the agency received the complaint
will be deemed the date il was received
by EEOC. Specifically, the notice shall
inform the recipient that the agency has
delegated to EEOC its investigative
authority under Title VI, Title IX, or the
revenue sharing act, and the relevant
act's implementing regulations. The
agency, therefore, may use information
obtained by EEOC under the agency's
investigative authority in a subsequent
Title VI, Title IX or revenue sharing act
enforcement proceeding.

§42.606 General rules concerning EEOC
action on complaints.

(a) A complaint of employment
discrimination filed with an agency,
which is transferred or referred to EEOC
under this regulation, shall be deemed a
charge received by EEOC. For all
purposes under Title VIl and the Equal
Pay Act, the date such a complaint was

received by an agency shall be deemed
the date it was received by EEOC.

(b) When EEOC investigates a joint
complaint it shall, where appropriate,
seek sufficient information to allow the
referring agency to determine whether
the alleged employment discrimination
is in a program or activity that receives
Federal financial assistance and/or
whether the alleged employment
discrimination causes discrimination
with respect to beneficiaries or potential
beneficiaries of the assisted program.

{c) Upon referral of a joint complaint
alleging a pattern or practice of
employment discrimination, EEOC
generally will limit its investigation to
the allegation(s) which directly affect
the complainant.

(d) If EEOC, in the course of an
investigation of a joint complaint, is
unable to obtain information from a
recipient through voluntary means,
EEOC shall consult with the referring
agency to determine an appropriate
course of action.

(e) If EEOC agrees to defer its
investigation of a complaint of
employment discrimination pending an
agency investigation of the complaint,
then EEOC shall give due weight to the
agency's determination concerning the
complaint.

§42.607 EEOC dismissais of compiaints.

1f EEOC determines that the Title VIl
allegations of a joint complaint should
be dismissed, EEOC shall notify the
complainant and the recipient of the
reason for the dismissal and the effect
the dismissal has on the complainant's
rights under the relevant civil rights
provision(s) of the referring agency, and
issue @ notice of right to sue under Title
VIL At the same time, EEOC shall
transmit to the referring agency a copy
of EEOC's file.

§ 42,608 Agency action on complaints
dismissed by EEOC.

Upon EEOC's transmittal of a
dismissal under § 42.607 of this
regulation, the referring agency shall
determine within thirty days, what, if
any, action the agency intends to take
with respeact to the complaint and then
notify the complainant and the recipient.
In reaching that determinufion, the
referring agency shall give due weight to
EEQOC's determination that the Title Vil
allegations of the joint complaint should
be dismissed. If the referring agency
decides to tuke action with respect to a
complaint that EEOC has dismissed for
lack of reasonable cause to believe that
Title VII has been violated, the agency
shall notify the Assistant Attorney
General and the Chairman of the EEOC
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in writing of the action it plans to take
and the basis of its decision to take such
action,

§42.609 EEOC reasonable cause
determination and concillation efforts.

(a) If EEOC, after investigation of a
joint complaint, determines that
reasonable cause exists to believe that
Title V11 has been violated, EEOC shall
advise the referring agency, the
complainant and the recipient of that
determination and attempt to resolve
the complaint by informal methods of
conference, conciliation and persuasion.
If EEOC would like the referring agency
to participate in conciliation
negotiations, EEOC shall so notify the
agency and the agency shall participate.
EEOC shall provide advance notice of
any conciliation negotiations to referring
agencies that request such notice,
whether or not EEOC requests their
participation in the negotiations.

(b) If EEOC's efforts to resolve the
complaint by informal methods of
conference, conciliation and persuasion
fail, EEOC shall:

(i) Issue a notice of failure of
congiliation to the recipient in
accordance with 29 CFR 1801.25;

(ii) Transmit to the referring agency a
copy of EEOC's investigative file,
including its Letter of Determination and
notice of failure conciliation;

(iii} If the recipient is not a
government, governmental entity or
political subdivision, determine whether
EEOC will bring suit under Title VII and,
in accordance with 28 CFR 1601,28, issue
a notice of right to sue under Title VIJ;

(iv) If the recipient is a government,
governmental entity or political
subdivision, refer the matter to the
Attorney General in accordance with 29
CFR 1601.29, The Attorney General, or
his op her delegate, will determine
whether the Department of Justice will
bring suit under Title VII and, in
accordance with 29 CFR 1801.28, issue a
notice of right to sue under Title VIL

§42610 Agency enforcement of
unresolved complaints.

() Upon EEOC's transmittal of a
reasonable cause determination and
notice of failure of conciliation under
§ 42.609(b)(ii) of this regulation, the
referring agency shall determine, within
thirty days, whether the recipient has
violated any applicable civil rights
provision(s) which the agency has a
responsibility to enforce. The referring
sgency shall give due weight to EEOC's
determination that reasonable cause
exists to believe that Title VII has been
violated.

(b) If the referring agency determines
that the recipient has violated any

applicable civil rights provision{s) which
the agency has a responsibility to
enforce, the agency shall so notify the
complainant and the recipient and
determine whether further efforts to
obtain voluntary compliance are
warranted. In reaching that
determination, the agency shall give due
weight to the failure of EEOC's efforts to
resolve the complaint by informal
methods. If the referring agency
determines that further efforts to obtain
voluntary compliance are not warranted
or if such further efforts fail, the agency
shall initiate appropriate enforcement
proceedings under its own regulations.

(c) If the referring agency determines
that the recipient has not viclated any
applicable civil rights provision{s) which
the agency has a responsibility to
enforce, the agency shall notify the
complainant, the recipient, the Assistant
Attorney General and the Chairman of
the EEOC in writing of the basis of that
determination.

§42.611 EEOC negotiated settiements and
congciliation agreements.

If the parties enter into a negotiated
settlement {as described in 20 CFR
1601.20) prior to a determination or a
conciliation agreement (as described in
29 CFR 1601.24) after a determination,
EEOC shall notify the referring agency
that the complaint has been settled. The
agency shall take no further action on
the complaint of employment
discrimination thereafter except that the
agency may take the existence of the
complaint into account in scheduling the
recipient for a review under the agency's
regulations.

§42612 Interagency consultation.

(a) Before investigating whether the
employment practices of a recipient of
Federal financial assistance constitute a
pattern or practice of unlawful
discrimination or initiating formal
administrative enforcement procedures
on that basis, an agency shall, to the
extent practical, consult with the
Chairman of the EEOC and the
Assistant Attorney General to assure
that duplication of effort will be
minimized.

(b) Prior to the initiation of any legal
action against a recipient of Federal
financial assistance alleging unlawful
employment practices, the Department
of Justice and/or EEQOC shall, to the
extent practical, notify the appropriate
agency or agencies of the proposed
action and the substance of the
allegations.

§42613 Definitions.
As used in this regulation, the term:

(a) “Agency" means any Federal
department or agency which extends
Federal financial assistance subject to
any civil rights provision{s) to which
this regulation applies.

(b) “Assistant Attorney General”
refers to the Assistant Attorney General,
Civil Rights Division, United States
Department of Justice, or his or her
delegate,

{c) "Chairman of the EEOC" refers to
the Chairman of the Equal Employment
Opportunity Commission, or his or her
delegate.

(d) "EEOC" means the Equal
Empoyment Opportunity Commission
and, where appropriate, any of its
District Offices.

(e) “Federal financial assistance"
includes: (1) Grants and loans of Federal
funds, (2) the grant or donation of
Federal property and interests in
property, (3) the detail of Federal

- personnel, (4) the sale and lease of, and
the permission to use {on other than a
casual or transient basis), Federal
property or any interest in such property
without consideration or at a nominal
consideration, or at a consideration
which is reduced for the purpose of
assisting the recipient, or in recognition
of the public interest to be served by
such sale or lease to the recipient, and
(5) any Federal agreement, arrangement,
or other contract which has as one of its
purposes the provision of assistance, For
purposes of this regulation, the term
“Federal financial assistance" also
includes funds disbursed under the
revenue sharing act.

{f) “Joint complaint” means a )
complaint of employment discrimination
covered by Title VII or the Equal Pay
Act and by Title VI, Title IX, or the
revenue sharing acl.

(8) “Recipient” means any State,
political subdivision of any State, or
instrumentality of any State or political
subdivision, any public or private
agency, institution, organization, or
other entity, or any individual, in any
State, to whom Federal financial
assistance is extended, directly or
through another recipient, for any
program, including any successor,
assign, or transferee thereof, but such
terms does not include any ultimate
beneficiary under such program.

(h) “Revenue sharing act" refers to the
State and Local Fiscal Assistance Act of
1972, as amended, 31 U.S.C. 1221 ef seq.

(i) *"Title VI" refers to Title VI of the
Civil Rights Act of 1964, 42 U.S.C. 2000d
10 2000d-4. Where appropriate, “Title
VI" also refers to the civil rights
provisions of other Federal statutes or
regulations to the extent that they
prohibit employment discrimination on
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the ground or race, color, religion, sex or
national origin in programs receiving
Federal financial assistance of the type
subject to Title VI itself.

(j) “Title VII" refers to Title VII of the
Civil Rights Act of 1964, as amended, 42
U.S.C. 2000¢, e! seq.

(k) “Title IX" refers to Title IX of the
Education Amendments of 1972, 20
U.S.C. 1681 to 1683.
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