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jurisdiction. A juvenile accused of violating a
valid court order may be held in secure
detention beyond the 24-hour grace period
permitted for a noncriminal juvenile offender
under O]JDP monitoring policy, only if: (A)
There has been a judicial determination
based on a hearing during the 24-hour grace
period, that there is probable cause to believe
the juvenile violated the court order; and (B)
the juvenile has a demonstrable recent
record of willful failure to appear at family
court proceedings or a demonstrable recent
record of violent conduct resulting in
rhysical injury to self or others. In such case
the juvenile may be held pending a violation
hearing for such period of time as is provided
by State law, but in no event should
detention prior to a violation hearing exceed
72 hours exclusive of nonjudicial days. A
iuvenile found in a violation hearing to have
violated a court order may be held in a
secure detention or correctional facility.

{v) Prior to and during the violation hearing
the following full due process rights must be
provided:

(A) The right to have the charges against
the juvenile in writing served upon him a
reasonable time before the hearing;

(B) The right to a hearing before a court;

(C) The right to an explanation of the
nature and consequences of the proceedings;

(D) The right to legal counsel, and the right
to have such counsel appointed by the court
if indigent;

(E) The right to confront witnesses;

{F) The right to present witnesses:

(G} The right to have a transcript or record
of the proceedings; and

(H) The right of appeal to an appropriate
court.

(vi) In entering any order that directs or
authorizes disposition of placement in a
secure facility, the judge presiding over an
initial probable cause hearing or violation
hearing must determine on the record that all
the elements of a valid court order
(paragraphs (i)(3), (i). (ii), (iii) of this section}
and the applicable due process rights
(paragraph (i)(3), (v) of this section) were
afforded the juvenile and the judge must
determine on the record that there is no less
restrictive alternative appropriate to the
needs of the juvenile and the community.

.

(vii) A non-offender such as a dependent or
neglected child cannot be placed in secure
detention or correctional facilities for
violating a valid court order.

Appendix B to Preamble

For the convenience of the user, we
are reprinting pro portions of the
preamble to the final rule promulgated
May 17, 1982 (47 FR 21228). The
following excerpt reviews the rationale
for the clause we are staying
(§ 81.303(i)(3)(iv)(B)):

CJJDI"s position, strongly supported by the
comment and testimony, is that status
offenders, including those accused or found
to have violated a valid court order, will
seldom need to be detained in secure
detension or correctional facilities. Such
juveniles should, whenever possible, be
released to a parent or legal guardian or be
placed in a foster home or shelter facility
pending an adjudicatory violation or
dispositional hearing or as a dispositional
alternative.

The legislative history of the “valid court
order” amendment refleots the fact that this
exception was intended by the Congress to
give the juvenile or family court judge the
ability to enforce valid court orders by
authorizing secure incarceration of those
status offenders who “continually flout the
will of the court,” who "chronically refuse
voluntary treatment,” or who are considered
“chronic offenders” as the result of a pattern
of continued violations of the court's orders.
The legislative history also states that the
judicial discretion to securely detain a status
offender for violating a valid court order
“would be rarely used as far as a juvenile
judge would go.” Thus, consistent with NAC
Standard 3.152, Criteria for Detension in
Secure Facilities, and the legislative history,
the regulation was madified.

The regulation now provides that, where it
has been judicially determined that there is
probable cause to believe a status offender
violated a valid court order, secure detention
pending the violation hearing may be
authorized if the juvenile has a demonstrable
recent record of willful failure to appear in

court or a demonstrable recent record of
violent conduct resulting in physical injury to
self or others. This provision of the regulation
is consistent with the basic principles
regarding the use of short-term secure
settings pending adjudication or disposition.
Secure detention prior to a violation hearing
should only be used when it is needed to
assure appearance in court or for protective
purposes and should not be used as a
punitive measure. If a juvenile accused of
violating a valid court order has no recent
history of failing to appear in court, then
there is no need to securely hold the juvenile
to assure court appearance. Similarly, if the
juvenile has no recent record of violent
conduct resulting in physical harm to self or
others, there is no need to securely detain the
juvenile for protective purposes. The term
“demonstrable record” is not intended to
require introduction of a certified copy of a
prior adjudication order or certified
doeuments that the juvenile has recently and
willfully failed to appear at family court
proceeding, but should include more than
mere allegations of prior failure to appear or
violent conduct.

. * » - .

The following excerpt reviews the
rationale for the clanse we are staying
today (28 CFR 31.303(i)(3)(iv)(B)):

15. Recommendation: The OJ|DP
regulations should address the time limits on
secure detention of out-of-state runaways.

OJJDP Response: This issue is beyond the
scope of the valid court order provision. The
experience of the States has shown that there
are few instances where the out-of-state
runaway needs to be held beyond the 24-hour
grace period. For those instances when it is
necessary, the criteria for de minimis
exceptions to full compliance with Section
223(a)(12)(A) (See 48 FR 2566-2569) has a
provision to consider the holding of out-of-
state runaways as an exceptional
circumstance when such holding meets
specified criteria.

{FR Doc. 82-17608 Filed 6-20-82; 8:45 am|
BILLING CODE 4410-18-M
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DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Parts 3000, 3040, 3100 3110,
3120, 3140 and 3150

Minerals Management and Oil and Gas
Leasing; Amendments to the
Regulations Covering Oil and Gas
Leasing on Federal Lands

AGENCY: Bureau of Land Management,
Interior.,

ACTION: Proposed rulemaking.

SuMMARY: The amendments made by
this proposed rulemaking rewrite the
provisions of the existing regulations in
Groups 3000 and 3100 to reduce the
regulatory burden imposed on the
public, to provide access to public lands
in Alaska for oil and gas exploration
and development and to achieve a
number of miscellaneous purposes
under the authority granted the
Secretary of the Interior.
DATE: Comments by August 30, 1982.
ADDRESS: Comments should be sent to:
Director (140), Bureau of Land
Management, 1800 C Street, N.W,,
Washington, D.C. 20240. Commems will
be available for public review in Room
5555 of the above address during regular
business hours (7:45 a.m. to 4:15 p.m.),
Monday through Friday.
FOR FURTHER INFORMATION CONTACT:
Charles E. Weller (202) 343-7753; or
Robert C. Bruce (202) 343-8735
SUPPLEMENTARY INFORMATION: This
proposed rulemaking completely revises
Parts 3000 and 3100 of Title 43 of the
Code of Federal Regulations. The
elimination of counter-productive and
obsolete provisions from the existing
regulations would reduce the total
- volume of the regulations relating to
onshore oil and gas leasing on Federal
lands by 17 per cent. The remaining
provisions of the existing regulations
would be rewritten and reorganized to
make them easier to read and
understand. In addition, a number of
substantive changes would be made to
provide access to public lands in Alaska
for oil and gas exploration and _
development, to reduce the regulatory
impact on the public and for other
miscellaneous purposes. These
aubstantive changes, by catagory, would
e:

Access to Public Lands in Alaska for Oil
and Gas Exploration and Development

1. The proposed rulemaking would
formalize the geophysical exploration
permitting system for all public lands in
Alaska, except those within the Central
Arctic Management Area or the Arctic

National Wildlife Refuge Coastal Plain
(Subpart 3045).

2. The proposed rulemaking would
specifically describe the leasing program
authorized by the Alaska National
Interest Lands Conservation Act (16
U.S.C. 3101 et seq.) for non-North Slope
Alaska. All lands within favorable
geologic provinces will be leased
competitively. All other lands will be
leased noncompetitively. The
regulations which govern competitive
and noncompetitive leasing in the lower-
48 states would apply except: (a) The
maximum size of a competitive lease
would be 2,560 acreas; and (b) several
thousand parcels which would be
available for simultaneous leasing under
existing regulations would be subject to
over-the-counter leasing.

3. The proposed rulemaking would
reflect that National Wildlife Refuge
System lands within Alaska, except the
Arctic National Wildlife Refuge, are
subject to leasing if such leasing is not
incompatible with the purposes for
which the unit was created. Leases shall
be issued subject to stipulations
prescribed by the U.S. Fish and Wildlife
Service (Section 3101.5).

Reduction of Regulatory Burden

1. The proposed rulemaking
incorporates changes issued in the
Federal Register of February 26, 1982 (47
FR 8544), as an interim final rulemaking
amending provisions of Group 3100 of
Title 43 of the Code of Federal
Relgulations. The changes include the
elimination of: (a) The requirement that
simultaneous oil and gas lease
application filing fees be paid by
guaranteed remittance; (b) the
mandatory use of pre-numbered
assignment forms for the transfer of oil
and gas leases; and (c) the requirement
to submit documents related to
qualifications prior to lease acquisition.
All comments received as a result of the
issuance of the interim final rulemaking
and this proposed rulemaking on these
subjects will be reviewed and
considered at the time of
decisionmaking on issuance of a final
rulemaking on this proposed rulemaking.

2. Under the provisions of the Minera %
Lands Leasing Act of 1920, as amended,
leases are terminated automatically by
operation of law if the rental payment is
not received by the proper Bureau of
Land Management office on or before
the anniversary date. Such terminated
leases may be reinstated provided: (1)
The rental is received within 20 days
after the due date, (2) the lessee
petitions for reinstatement, and (3) the

_ lessee proves that the late payment was

either justified, or was not due to a lack
of reasonable diligence, Each year,

leases terminated under this procedure
are the subject of numerous appeals and
private bills are introduced in the
Congress seeking reinstatement. This
proposed rulemaking would provide that
there has been reasonable diligence if
the rental payment is postmarked on or
before the due date (Section 3108.2).

3. The proposed rulemaking would
eliminate the requirement that requests
for the approval of assignments of oil
and gas leases be filed with the Bureau
of Land Management within 90 days
after execution.

4, Exisitng regulations require record
title holders or operators under
approved operating agreements to post a
bond to cover any difficulties which
may result from planned operations. The
proposed rulemaking would allow a
designated operator to post a bond in
lieu of the record title holder or the
operator under an approved operating
agreement (Section 3106.6).

5. Existing regulations require
separate Statewide bonds of $25,000 be
maintained for leases on public domain
lands and leases on acquired lands. The
proposed rulemaking would allow one
$25,000 bond to cover all Federal lands
within a State (Section 3104.3).

6. The proposed rulemaking would
exclude the acreage covered by a lease
offer or an overriding royalty interest in
computing the total acreage charged to a
lessee.

7. Under existing regulations, the
issuance of a lease to one who, upon
issuance would control less than 50
percent of the operating rights in the
lands covered by the lease, is not
ordinarily regarded as being in the
public interest. This amendment would
eliminate this policy in order to prevent
an uncooperative holder of a fractional
interest in the lands from tying up the
resource, The issuance of a lease by the
United States for it interest will allow
the lessee to actively seek the remaining
interest to permit development of the
resource.

Miscellaneous Changes

1. The proposed rulemaking sets forth
the procedure for issuance of Federal oil
and gas leases for lands under the
jurisdiction of a Federal agency outside
the Department of the Interior. The
proposed rulemaking would formalize
existing practice in accordance with the
decision in Mountain States Legal
Foundation v. Andrus, (499 F. Suppl.
383). Even though this proposal applies
only to leasing of oil and gas, the public
is asked to comment on the possibility
of applying it to other minerals (Section
3101.7),
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2. The proposed rulemaking would
establish all filing fees required for oil
and gas leasing, except the
noncompetitive lease application filing
fee, at $25.

3. The proposed rulemaking would
provide for only one application being
selected in a simultaneous oil and gas
lease drawing, rather than the three
applications currently drawn.
Applicants drawn with second or third
priority have frequently filed protests
against the drawing winner, protests
that were often found to be without
merit. Detection of fatal defects through
protests by the second and third priority
holders has been minimal. The change
in the proposed rulemaking will allow
leases to issue more promptly (Section
3112.3-1).

4, The proposed rulemaking would
provide that simultaneous oil and gas
lease applications may not be
withdrawn (Section 3110.2).

5. The proposed rulemaking would
delete the prohibition on the leasing of
public domain lands within one mile of
a naval or national petroleum or helium
reserve.

6. The proposed rulemaking would
give the Secretary of the Interior
authority to suspend overriding royalty
interests for gas production which are in
excess of 17% percent when aggregated
with the royalty interest retained by the
United States. The Secretary would
order such a suspension upon a
determination that the excess
constitutes a burden on lease operations
to the extent that it will retard proper
and timely development, or impair
continued operation of the lease or
cause premature abandonment of the
wells. This suspension authority already
exists for oil production {Section 3103.3-
3).
7. This proposed rulemaking would
allow equitable principals to be used to
retroactively gpprove communitization
agreements. The purpose of such
retroactive approval would be to allow
lease extension and vacate lease
expiration. The public is asked to
comment on the advisability of including
a provision of probable limited
applicability in the final rulemaking. -

8. Under the existing regulations,
aliens may hold leases or interests
therein only through stock ownerships,
holding or control, only if the laws,
customs or regulations of their country
do not deny similar or like privileges to
citizens or corporations of the United
States. A list of those countries which
have been determined to provide
“similar or like" privileges has been
maintained. The proposed rulemaking
will provide, instead, for a list of nations

which do not accord like or similar
privileges.

The regulations on leasing within
certain parts of the National Park
System that have been issued by the
National Park Service will be integrated
into the final rulemaking on Group 3100.

The principal author of this proposed
rulemaking is Charles E. Weller,
Division of Oil and Gas, assisted by the
staff of the Office of Legislation and
Regulatory Management, Bureau of Land
Management.

It is hereby determined that this
rulemaking does not constitute a major
Federal action significantly affecting the
quality of the human environment and
that no detailed statement pursuant to
section 102(2)(C) of the National
Environmental Policy Act of 1969 (42
U.S.C. 4332(2)(C)) is required.

The Department of the Interior has
determined that this document is not a
major rule under Executive Order 12291
and will not have a significant economic
effect on a substantial number of small
entities under the Regulatory Flexibility
Act (Pub. L. 96-354).

The information collection
requirements contained in 43 CFR Parts
3000 and 3100 have been submitted to
the Office of Management and Budget
for approval as required by 44 U.S.C.
3507. The collection of this information
will not be required until it has been
approved by the Office of Management
and Budget.

Under the authority of the Mineral
Lands Leasing Act of 1920, as amended
and supplemented (30 U.S.C. 181 et
seq.), the Mineral Leasing Act for
Acquired Lands of 1947 (30 U.S.C. 351~
359), the Alaska National Interest Lands
Conservation Act (16 U.S.C. 3101 et
seq.), Federal Land Policy and
Management Act of 1976 (43 U.S.C. 1701
et seq.), Federal Property and .
Administrative Services Act of 1949 (40
U.S.C. 760 et seq.), the Act of May 21,
1930 (30 U.S.C. 301-306), Omnibus
Budget Reconciliation Act of 1981 (Pub.
L. 97-35), Department of the Interior
Appropriations Act, Fiscal Year 1981
(Pub. L. 96-514) and the Attorney
General's Opinion of April 2, 1941 (40
Op. Atty. Gen. 41), it is proposed to
amend Groups 3000 and 3100,
Subchapter C. Chapter 1I of Title 43 of
the Code of Federal Regulations as set
forth below:

List of Subjects
43 CFR Part 3000

Public lands—classification, Public
lands—mineral resources.

43 CFR Part 3040

Oil and gas exploration, Public
lands—mineral resouces.

43 CFR Part 3100

Administrative practice and
procedure, Environmental protection,
Mineral royalties, Oil and gas reserves,
Public lands—classification, Public
lands—mineral reources, Surety bonds.

43 CFR Part 3110

Administrative practice and
procedure, Mineral royalties, Oil and
gas exploration, Oil and gas reserves,
Public lands—mineral resources.

43 CFR Part 3120

Adminstrative practice and
procedure, Oil and gas exploration, Oil
and gas reserves, Public lands—mineral
resources.

43 CFR Part 3140

Administrative practice and
procedure, Environmental protection,
Mineral royalties, Oil and gas reserves,
Public lands—mineral resources.

43 CFR Part 3150

Administrative practice and
procedure, Mineral royalties, Oil and
gas reserves, Public lands—mineral
resources.

A. Group 3000 is revised as follows:

GROUP 3000—MINERALS
MANAGEMENT

PART 3000—MINERALS
MANAGEMENT; GENERAL

Subpart 3000—General

Sec.

3000.0-5 Definitions.

3000.1 Nondiscrimination.

3000.2 False statements.

3000.3 Unlawful interests.

30004 Limit on time to institute suit.
3000.5 Filing of documents.

3000.6 Multiple development.

Authority: Mineral Lands Leasing Act of
1920, as amended and supplemented (30
U.S.C. 181 et seq.), the Mineral Leasing Act
for Acquired Lands of 1947 (30 U.S.C. 351~
359), the Alaska National Interest Lands
Conservation Act (16 U.S.C. 3101 et seq.),
Federal Land Policy and Management Act of
1976 (43 U.5.C. 1701 et seq.). Federal Property
and Administrative Services Act of 1949 (40
U.S.C. 760 et seq.), the Act of May 21, 1930 (30
U.S.C. 301-306), Omnibus Budget
Reconciliation Act of 1981 (Pub, L. 97-35),
Department of the Interior Appropriations
Act, Fiscal year 1981 (Pub. L. 96-514) and the
Attorney General's Opinion of April 2, 1941
(40 Op. Atty. Gen. 41).
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Subpart 3000—General

§ 3000.0-5 Definitions.

As used in Groups 3000 and 3100 of
this title, the term:

(a) “Gas’ means any fluid, either
combustible or nonconbustible, which is
extracted from a reservoir and which
has neither independent shape nor
volume, but tends to expand
indefinitely; a substance that exists in a
gaseous or rarefied state at ordinary
temperatures and pressure conditions.

(b) “0il"” means any liquid
hydrocarbon substance which occurs
naturally in the earth, including drip
gasoline or other natural condensates
recovered from gas, witheut resort to
manufacturing processes.

(c) “Secretary" means the Secretary of
the Interior.

(d) "Director” means the Director of
the Bureau of Land Management.

(e) “Authorized officer” means any
employee of the Bureau of Land
Management authorized to perform the
duties described in Group 3000 and 3100.

(£) “Proper BLM office" means the
Bureau of Land Management office
having jurisdiction over the lands
subject to the regulations in which the
term is used in Group 3000 and 3100,
except that all oil and gas lease.
applications and assignments for lands
in Alaska shall be filed in the Alaska
State Office, Anchorage, Alaska. (See
§ 1821.2-1 of this title for office location
and area of jurisdiction of Bureau of
Land Management offices)

(g) “Public domain lands" means
lands which never left the ownership of
the United States, lands which were
obtained by the United States in
exchange and lands which have
reverted to the ownership of the United
States through operation of the public
land laws.

(h) *Acquired lands" means lands
which the United States obtained by
deed through purchase or gift, or through
condemnation proceedings, including
lands previously disposed of under the
public land laws including the mining
laws.

(i) “Anniversary date” means the
same day and month in succeeding
years as that on which the lease became
effective.

(j) “Act” means the Mineral Leasing
Act of 1920, as amended and
supplemented (30 U.S.C. 181 et seq.).

(k) “Party in interest” means a party
who is or will be vested with any legal
or equitable rights ander the lease. No
one is a sole party in interest with
respect to an application, offer or lease
in which any other party has any of the
interests hereinafter described. An
interest in the lease includes, but is not

limited to, record title interests,
overriding royalty interests, working
interests, operating rights, options or
any aggreements covering such
interests. Any claim or any prospective
future claim to an advantage or benefit
from a lease, and any participation or
any defined or undefined share in any
increments, issues or profits which may
be derived, or which may accrue, in any
manner from the lease based upon, or
pursuant to any agreement or
understanding existing at the time when
the application or offer is filed,
constitutes an interest in such lease.

(1) “Surface managing agency” means
any Federal agency outside of the
Department of the Interior with
jurisdiction over the surface overlying
Federally-owned minerals.

(m) “Service" means the Minerals
Management Service.

§ 3000.1 Nondiscrimination.

Any person acquiring a lease under
this chapter shall comply fully with the
equal opportunity provisions of
Executive Order 11246 of September 24,
1965, as amended, and the rules,
regulations and relevant orders of the
Secretary of Labor (41 CFR Part 60 and
43 CFR Part 17).

§3000.2 False statements,

Under the provisions of 18 U.S.C. 1001,
it is a crime punishable by 5 years
imprisonment or & fine of up to $10,000,
or both, for any person knowingly and
willfully to submit or cause to be
submitted to any agency of the United
States any false or fraudulent
statement(s) as to any matter within the
agency’s jurisdiction.

§3000.3 Uniawful interests.

No member of, or delegate to,
Congress, or Resident Commissioner,
and no employee of the Department of
the Interior, except as provided in 43
CFR Part 20, shall be entitled to acquire
or hold any Federal lease, orinterest
therein. (Officer, agent or employee of
the Department—See 43 CFR Part 20;
Member of Congress—See R.S. 3741; 41
U.S.C. 22; 18 US.C. 431—433).

§3000.4 Limitations on time to institute
suit to contest a decision of the Secretary.

No action-contesting a decision of the

_ Secretary involving any oil or gas lease,

offer or application shall be maintained
unless such action is commenced or
taken wilhin 90 days after the final
decision of the Secretary relating to such
matter.

§ 3000.5 Filing of Documents.

All necessary documents shall be filed
in the proper BIM office. A document
shall be considered filed when itis

received in the proper BLM office during
regular business hours (See § 1821.2 of
this title).

§3000.6 Muitiple development.

The granting of a permit or lease for
the prospecting, development or
production of deposits of any 1 mineral
shall not preclude the issuance of other
permits or leases for the same lands for
deposits of other minerals with suitable
stipulations for simultaneous operation,
nor the allowance of applicable entries,
locations or selections of leased lands
with a reservation of the mineral
deposits to the United States.

PART 3040—EXPLORATION ACTIVITY

Subpart 3045—Geophysical
Exploration (Oil and Gas)

Sec.

3045.0-1

3045.0~2

3045.0-3 Authority.

3045.0-5 Definitions.

3045.1 Suspension, revocation or
cancellation.

3045.2 Exploration outside of Alaska.

3045.2-1 Notice of intent to conduct eil and
gas operalions.

3045.2-2 Notice of completion of operations.

30453 Exploration in Alaska.

3045.3-1 Application for oil and gas
exploration permit.

3045.3-2 Action on application.

3045.3-3 Renewal of exploration permit.

3045.34 Relinquishment of exploration
permit.

3045.3-5 Modification of exploration permit.

3045.3-6 Collection and submission of data.

3045:3-7 Completion of operations.

3045.4 Bond requirements.

Authority: Mineral Lands Leasing Act of
1920, as amended and supplemented (30
U.S.C. 181 et seq.), the Mineral Leasing Act
for Acquired Lands of 1947 (30 1.5.C. 851—
359), the Alaska National Interest Lands
Conservation Act (16 L.S.C. 3101 et seq.).
Federal Land Policy and Management Act of
1976 {43 U.8.C. 1701 et seq.), Federal Property
and Administrative Services Act of 1949 (40
U.S.C, 760 et seq.), the Act of May 21, 1830 (30
U.8.C. 301-306), Omnibus Budget
Reconciliation Act of 1981 {Pub. . 97-35),
Department of the Interior Appropriations
Act, Fiscal Year 1981 [Pub. L. 96-514) and the
Attorney General's Opinien of April 2, 1941
(40 Op. Atty. Gen. 41).

Subpart 3045—Geophysical
Exploration (Oil and Gas)

§ 3045.0-1 Purpose.

The purpose of this subpart is to
establish procedures for conducting oil
and gas exploration operations on the
public lands. These procedures are not
applicable to exploration operations
conducted pursuant to il and gas leases
except in Alaska where a geophysical
exploration permit is required on or off

Purpose.
Policy.
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leased Federal lands. The provisions of
this subpart do not apply to section, 1002
of the Alaska National Interest Land
Conservation Act or to the Arctic
National Wildlife Refuge Coastal Plain.

§3045.0-2 Policy.

A notice of intent to conduct oil and
gas exploration operations shall be
accepted for oil and gas exploration
aclivities in all States where public
lands are open to oil and gas
exploration, with the exception of
Alaska. In Alaska, oil and gas
exploration activities shall not be
conducted on the public lands without
the issuance of a permit.

§3045.0-3 Authority.

Section 302(b) of the Federal Land
Policy and Management Act of 1976 (43
U.S.C. 1732(b)), the Alaska National
Interest Lands Conservation Act (16
U.S.C. 3148(b)(B)) and the Department of
the Interior Appropriations Act, Fiscal
Year 1981 (Pub. L. 96-514).

§ 3045.0-5 Definitions.

As used in this subpart, the term:

(a) “0Oil and gas exploration" means
any activity on the public lands, the
surface of which is administered by the
Bureau of Land Management, relating to
the search for evidence of oil and gas
which requires physical presence upon
the lands and which may result in
damage to the public lands or the
resources located thereon. It includes,
but is not limited to, geophysical
operations, construction of roads and
trails and cross-country transit of
vehicles over such lands. It does not
include core drilling for subsurface
geologic information or drilling for oil
and gas; these activities shall only be
authorized by the issuance of an oil and
gas lease and the approval of an
application for a permit to drill. The
regulations in this subpart, however, are
not intended to prevent drilling
operations necessary for placing
explosive charges, where permissible,
for seismic exploration, nor do they
affect the exclusive right to drill for oil
and gas by a lessee upon the lease
premises.

(b) “Public lands" means any lands
and interest in lands owned by the
United States within the several States
and administered by the Secretary
through the Bureau of Land
Management, without regard to how the
United States acquired ownership,
except—

(1) Lands located on the Outer
Continental Shelf; and

(2) Lands held for the benefit of
Indians, Aleuts and Eskimos.

(c) “Casual use" means activities that
involve practices which do not
ordinarily lead to any appreciable
disturbance or damage to lands,
resources and improvements. For
example, activities which do not involve
use of heavy equipment or explosives
and which do not involve vehicle
movement except over established
roads and trails are casual use.

§ 3045.1 Suspension, revocation or
cancellation.

All notices and permits shall contain a
provision authorizing revocation or
suspension, after notice and hearing,
and upon a final administrative finding
of a violation of any term or condition of
the instrument, including, but not limited
to, terms and conditions requiring
compliance with regulations issued
under Acts applicable to the public
lands and applicable State air and water
quality standards or implementation
plan. The Secretary may order an
immediate temporary suspension of
activities authorized under a permit or
other use authorization prior to a
hearing or final administrative finding if
he/she determines that such a
suspension is necessary to protect
health or safety or the environment.
Further, where other applicable law
contains specific provisions for
suspension, revocation or cancellaion of
a permit or other authorization to use,
occupy or develop the public lands, the
specific provisions of such law shall
prevail.

§3045.2 Exploration outside of Alaska.

§ 3045.2-1 Notice of intent to conduct oil
and gas operations.

Any person desiring to conduct oil
and gas exploration operations on
public lands outside the State of Alaska
shall, prior to entry upon the public
lands, file a Notice of Intent to Conduct
Oil and Gas Exploration Operations,
referred to herein as a notice of intent.
The notice of intent shall be filed with
the District Manager of the proper BLM
office on a form approved by the
Director. The completion of and signing
of the form by the operator and his/her
agents or employees signifies agreement
comply with the terms and conditions
contained therein and in this subpart.

§ 3045.2-2 Notice of completion of
operations.

Upon completion of exploration, there
shall be filed with the District Manager
a Notice of Completion of Oil and Gas
Exploration Operations. Within 80 days
after this filing, the authorized officer
shall notify the party who conducted the
operations whether all of the terms and
conditions set out by the regulations in

this subpart and in the notice of intent
have been met, or whether additional
action shall be required to rehabilitate
the lands, specifying the nature and
extent of the required action.

§ 3045.3 Exploration In Alaska.

§ 3045.3-1 Application for oil and gas
exploration permit,

Any person wishing to conduct oil and
gas exploration operations on public
lands in Alaska, including the National
Petroleum Reserve—Alaska, shall
complete an application for an oil and
gas geophysical exploration permit on a
form approved by the Director. The
application shall be submitted, along
with a non-refundable fee of $25 and a
plan for conducting the exploration
operations, to the District Manager of
the proper BLM office.

§ 3045.3-2 Action on application.

(a) The authorized officer shall review
each application and approve or
disapprove it within 90 calender days,
unless compliance with the National
Environmental Policy Act of 1969 (42
U.S.C. 4371 et seq.) delays this action.
The applicant shall be notified in writing
of any such delay.

(b) The authorized officer shall
include in each geophysical exploration
permit special terms and conditions
needed to protect the natural land
surface, other mineral resources and
non-mineral resources. Geophysical
permits within the National Pertroleum
Reserve—Alaska shall contain such
conditions, restrictions and prohibitions
as the Secretary deems necessary or
appropriate to mitigate reasonable
adverse effects upon the surface
resources of the Reserve and to satisfy
the requirement of section 104(b) of the
Naval Pgtroleum Reserves Production
Act of 1976 (42 U.S.C. 6504). (See Part
3130 of this title for special stipulations
relating to the National Petroleum
Reserve—Alaska).

(c) An exploration permit shall
become effective on the date specified
by the authorized officer and shall
expire 1 year thereafter.

(d) The exploration plan approved by
the Service shall be attached to and
made a part of each exploration permit.

‘(e) For lands subject to section 1008 of
the Alaska National Interest Lands
Conservation Act, exploration shall be
authorized only upon a determination
that such activities can be conducted in
a manner which is consistent with the
purposes for which the affected area is
managed under applicable law.
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§3045.3-3 Renewal of exploration permit.

_ An exploration permit may be
renewed by the authorized officer, upon
application, for a period not to exceed 1
year.

-§ 3045.3-4 Relinquishment.of exploration
permit.

Subject to the continued obligations of
the permittee and the surety to comply
with the terms and conditions of the
exploration permit, the exploration plan
and the regulations, the permittee may
relinquish an exploration permit for all
or any portion of the lands covered by it.
Such relinquishment shall be filed with
the District Manager of the proper BLM
office.

§ 3045.3-5 Modification of exploration
plan.

(a) A permittee may request, and the
Service may, with the concurrence of the
authorized officer, approve a
modification of an exploration plan.

(b) The Serivce may, with the
concurrence of the authorized officer,
require modifications it deems
necessary to the exploration plan,

§3045.3-6 Collection and submission of
data.

(a) The permittee shall submit to the
Service all data and information
obtained in carrying out the exploration
plan.

(b) The Service shall make such data
and information available to the public,
excep! that any processed, analyzed and
interpreted material shall be held
confidential until the lands from which
the information was obtained is leased
or until 5 years following the submission
of the data, whichever occurs first.

§ 3045.3-7 Completion of operations.

(2) The permittee shall submit to the
authorized officer a completion report
within 30 days of completion of.all
operations under the permit. The
completion report shall contain the
following:

(1) A description of all work
performed;

(2) Charts, maps or plats depicting the
areas and blocks in which the ~
exploration was conducted and
specifically indentifying the lines of
geophysical traverses and any roads
constructed;

(3) The dates on which the actual
exploration was conducted;

(4) Such other information about the
exploration operations as may be
specified by the authorized officer in the
permit; and

{5) A statement that all terms and
conditions have been complied with or

that corrective measures shall be taken
to rehabilitate the lands or other
resources.

(b) Within 90 days after the
authorized officer receives a completion
report from the permittee that
exploration has been completed or after
the expiration of the permit, whichever
occurs first, the authorized officer shall
notify the permittee of the specific
nature and extent of any additional
measures required to rectify any damage
to the lands or resources.

§3045.4 Bond requirements.

{a) For each planned exploration, the
party or parties filing the notice of intent
or application for a permit shall
simultaneously file with the authorized
officer a bond, as described in § 3104.1
of this title, in the amount of $5,000,
conditioned upon full and faithful
compliance with all of the terms and
conditions of the regulations of this
subpart, the notice of intent and permit.
In lieu thereof, the party or parties may
file a statewide bond in the amount of
$25,000 covering all oil and gas
exploration operations in the same State
or a nationwide bond in the amount of
$50,000 covering all oil and gas
exploration operations in the nation.
Holders of statewide, nationwide or
National Petroleum Reserve—Alaska oil
and gas lease bonds shall be permitted
to amend those bonds to extend
coverage to oil and gas exploration
operations.

(b) The authorized officer shall not
consent to the cancellation of the bond
or to the termination of liability unless
and until all of the terms and conditions
of the notice of intent or permit have
been met. Should the authorized officer
fail to notify the party within 90 days of
the filing of the notice of completion that
all terms and conditions have been met
or that additional action shall be
required to rehabilitate the lands,
liability for that particular exploration
operation shall automatically terminate
on the 91st day.

{c) The authorized officer, on his/her
own motion or upon the
recommendations of the Service, may
increase the amount of any bond to be
issued or any outstanding bond when
additional coverage is deemed
appropriate,

B. Group 3100 is amended as follows:

GROUP 3100—OIL AND GAS LEASING

1. Part 3100 is revised toread as
follows:

PART 3100—0IL AND GAS LEASING

Subpart 3100—0il and Gas Leasing—
General

Sec.

310003 Authority.

3100.0-5 Definitions.

31001 Helium.

3100.2 Drainage.

3100.2-1 Compensation for drainage.

3100.2-2  Drilling and production or payment
of compensatory royalty. -

3100.3 Competitive and noncompetitive
leasing areas.

3100.3-1 Determination of service.

3100.3~2 Date determinative of rights.

31004 Options.

3100.4-1 Enforceability.

3100.4-2 Effect of option on acreage.

3100.4-3 Option statements.

Subpart 3101—Issuance of Leases

Sec.

31011 Lease terms and conditions.

3101.1-1 Standard terms.

3101.1-2 Special stipulations.

3101.1-3 Statutes.

3101.1-4 Regulations.

3101.2 Acreage limitations.

3101.2-1 Public domain.

3101.2-2 Acquired lands.

3101.2-3 Excepted acreage.

3101.2-4 [Excess acreage.

3101.2-5 Computation.

3101.2-86 Showing required.

3101.3 Leases within unit areas.

3101.3-1 Joinder evidence required.

3101.3-2 Separate leases to issue.

31014 Lands covered by application to
close lands to mineral leasing.

31015 National Wildlife Refuge System
lands.

3101.6 Recreation and public purposes
lands.

31017 Federal lands administered by an
agency outside the Department of the
Interior. :

3101.7-2 Submittal to surface managing
agency.

31017-3 Review by surface managing

agency.
3101.7-4 Action by the Bureau of Land
Management.
3101.7-5 Appeals.
3101.8 State's or charitable organization’s
ownership of surface overlying Federal
minerals.

Subpart 3102—Qualifications of Lessees

Sec.

31021
3102.2
3102.3
3102.4
3102.5

Subpart 3103—Fees, Rentals and Royalty

Sec.

3103.1 Payments.

3103.1-1 Form of remittance.
3103.1-2 Where submitted.

3103.2 Rentals.

3103.2-1 Rental requirement.
3103.2-2 Advance rental payments.
3103.3 Royalties.

Who may hold leases.
Aliens,

Minors.

Signatures. .
Evidence.
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Sec.

3103.3-1 Royalty on production.

3103.3-2 Minimum royalties,

3103.3-3 Limitaticn on overriding royalties.

31034 Promotion of development.

3103.4-1 Waiver, suspension or reduction of
rental, royalty or minimum royalty.

3103.4-2 Suspension of operations and
production.

Subpart 3104—Bonds

Sec.

31041
3104.2
31043
31044
3104.5
3104.6
3104.7

Bond obligations.

Types of coverage.

Statewide and pationwide bonds.
Unit operator's bond.

Increased amount of bonds.
Where filed and number of copies.
Default.

3104.8 Termination of period of liability.
3104.9 Protection of surface owners.

Subpart 3105—~Cooperative Conservation

Provisions

Sec.

3105.1 Cooperative or unit agreements,

3105.1-1 Where filed.

3105.1-2 Purpose.

3105.1-3 Adoplion and operation under a
unit plan.

3105.2 Communitization of drilling
agreements.

3105.2-1 Where filed.

3105.2-2 Purpose.

3105.2-3 Requirements.

31053 Operating, drilling or development
contracts.

3105.3-1 Where filed.

3105.3-2 Purpose.

3105.3-3 Requirements.

31054 Combination for joint operations or
for transportation of oil.

31054-1 Where filed.

31054-2 Purpose.

3105.4-3 Requirements.

31054-4 Rights-of-way.

31055 Subsurface storage of oil and gas.

3105.5-1 Where filed.

3105.5-2 Purpose.

3105.5-3 Requirements.

3105.5-4 Extension of lease term.

Subpart 3106—Assignments and Other

Transfers

Seg.

3106.1 Assignments, general.

3106.2 Qualifications of assignees.

3106.3 Filing fees.

31064 Forms,

3106.4-1 Record title and operating rights.

3106.4-2 Royalty interests and production
payments,

3108.5 Description of lands.

3106.6 Bonds.

3106.6-1 Lessee's general lease bond.

3106.6-2 Operator's bond.

3106.6-3 Statewide/nationwide bond.

3106.7 Approval of assignment.

3106.7-1 Failure to qualify.

3106.7-2 Continuing responsibility.

3106.7-3 Lease account status. 4

9106.7-4 Effective date of assignment.

3106.7-5 Effect of assignment.

3106.8 Other types of transfer.

3106.8~1 Heirs and devisees.

3106.8-2 Change of name.

3106.8-3 Corporate merger.

Subpart 3107—Continuation, Extension or
Renewal

Sec.

3107.1 Continuation by drilling.

3107.2 Continuation by production.

3107.2-1 Production.

3107.2-2 Cessation of production.

3107.2-3 Nonproduction from lease capable
of production.

3107.3 Extension for terms of cooperative or
unit plan.

3107.3-1 Leases committed to plan.

3107.3-2 Segregation of leases committed in
part.

3107.3-3 20-year lease or any renewal
thereof.

31074 Extension by elimination.

3107.5 Extension of leases segregated by
assignment.

3107.5-1 Extension after discovery on other
segregated portions.

3107.5-2 Undeveloped parts of leases in
their extended term.

3107.5-3 Undeveloped parts of producing
leases.

3107.6 Exchange leases—20-year term.

3107.7 Renewal leases.

3107.7-1 Requirements.

3107.7-2 Terms.

3107.7-3 Approval.

3107.8 Other types—payment of
compensatory royalty.

Subpart 3108—Relinquishment,
Termination, Cancellation

Sec.

3108.1 Relinquishments.

3108.2 Termination by operation of law.

3108.2-1 Automatic terminations and
reinstatement.

3108.3 Cancellation.

3108.4 Bona fide purchaser.

Subpart 3109—Leasing Under Special Acts

" See.

3109.1 Rights-of-way.

3109.1-1 Application.

3109.1-2 Notice.

3109.1-3 Award of lease or compensatory
royalty agreement. g

3109.1-4 Compensatory royalty agreement
or lease,

3108.2 Lake Mead Recreation Area.

3109.2-1 Authority to lease.

3109.2-2 Area subject to lease.

3109.3 Wilderness lands.

3109.4 Whiskey-Shasta-Trinity National
Recreation Area.

Authority: Mineral Lands Leasing Act of
1820, as amended and supplemented (30
U.S.C. 181 et seq.), the Mineral Leasing Act
for Acquired Lands of 1947 (30 U.S.C. 351~
359), the Alaska National Interest Lands
Conservation Act (16 U.S.C. 3101 et seq.),
Federal Land Policy and Management Act of
1976 (43 U.S.C. 1701 et seq.), Federal Property
and Administrative Services Act of 1949 (40
U.S.C. 760 et seq.), the Act of May 21, 1930 (so
U.S.C. 301-306), Omnibus Budget
Reconciliation Act of 1961 (Pub. L. 97-35),
Department of the Interior Appropriations
Acl, Fiscal Year 1981 (Pub, L. 96-514) and the
Attorney General's Opinion of April 2, 1941
(40 Op. Atty. Gen. 41).

Subpart 3100—Onshore Oil and Gas
Leasing; General

§3100.0-3 Authority.

(a) Public domain:

(1) Oil and gas in public domain lands
and lands returned to the public domain
under section 2370 of this title are
subject to lease under the Mineral
Leasing Act of 1920, as amended and
supplemented (30 U.S.C. 181 et seq.)..

(2) Exceptions.

(i) National parks and monuments;

(ii) Indian reservations;

(iii) Incorporated cities, towns and
villages; and -

(iv) Naval petroleum and oil shal
reserves and the National Petroleum
Reserve—Alaska.

(b) Acquired lands. (1) Oil and gas in
acquired lands are subject to lease
under the Mineral Leasing Act for
Acquired Lands of August 7, 1947 (30
U.S.C 351-359).

(2) Exceptions. (i) National parks and
monuments;

(i) Incorporated cities, towns and
villages;

(iii) Naval petroleum and oil shale
reserves and the National Petroleum
Reserve—Alaska;

(iv) Tidelands or submerged coastal
lands within the continental shelf
adjacent or littoral to lands within the
jurisdiction of the United States;

(v) Lands acquired by the United
States for development of helium,
fissionable material deposits or other
minerals essential to the defense of the
country, except oil, gas and other
minerals subject to leasing under the
Act;

(vi) Lands reported surplus under the
Surplus Property Act of 1944 or the
Federal Property and Administrative
Services Act of 1949; and

(vii) Lands acquired by the United
States by foreclosure or otherwise for
resale,

(c) National Petroleum Reserve—
Alaska is subject to lease under the
Department of the Interior
Appraopriations Act, Fiscal Year 1981
(Pub. L. 96-514).

(d) Other lands in Alaska:

(1) Federal lands in Alaska are subject
to lease under the Alaska National
Interest Lands Conservations Act (16
U.S.C. 3101 et seq.);

(2) Exceptions:

(i) National Petroleum Reserve—
Alaska;

(ii) Lands north of 68 degrees north
latitude and east of the western boundry
of the National Petroleum Reserve—
Alaska; and
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(iii) Conservation system units
established by the Alaska National
Interest Lands Conservation Act.

(e) Where oil is being drained from
lands otherwise unavailable for leasing,
there is implied authority in the agency
having jurisdiction of those lands to
grant authority to the Bureau of Land
Management to lease such lands (See 43
U.S.C. 1457; also Attorney General's
Opinion of April 2, 1941 (Vol. 40 Ap.
Atty. Gen. 41)).

(5 Where lands previously withdrawn
or reserved from the public domain are
no longer needed by the agency for
which the lands were withdrawn or
reserved and such lands are retained by
the General Services Administration, or
where acquired lands are declared
surplus to the General Services
Administration, authority to lease such
lands may be transferred to the .
Department for leasing in accordance
with the Federal Property and
Administrative Services Act of 1949.

(g) The Act of May 21, 1930 (30 U.S.C.
301-306), authorizes the leasing of oil
and gas deposits under railroad and
other rights-of-way to the owner of the
right-of-way or any assignee.

§ 3100.0-5 Definitions.

As used in this part, the term:

(a) “Operator” means the person who
has control or management of
operations on the lease or a portion
thereof. The operator may be the lessee,
designated operator, holder of rights
under an approved operating agreement
or designated agent of such holders.

(b) “Unit operator” means the person
authorized under the agreement
approved by the Department of the
Interior to conduct operations within the
unit or holder of an operating right.

(c) “Record title" means a%essee's
interest in a lease which includes the
obligation to pay rent, and the rights to
assign and relinquish the lease.
Overriding royalty and operating rights
are severable from record title interests.

(d) “Operating right” (working
interest) means the interest created out
of a lease authorizing the holder thereof
to enter upon the leased lands to
conduct drilling and related operations,
including production of oil or gas from
such lands in accordance with the term
of the lease. Operating rights may or
may not be transferred through an
operating agreement.

(e) “Assignor” means the party
assigning or transferring to another an
interest.

(f) “Assignee" means the party to
whom a lease or an interest therein is
being assigned or transferred.

(g) “Royalty interest” means a share
of gross production.

(h) “Designated operator” means the
party designated by the lessee or holder
of operating rights under an operating
agreement, who is authorized to conduct
operations on the lease or a portion
thereof.

(i) “Actual drilling operations”
includes not only the physical drilling of
a well, but the testing, completing or
equipping of such well for production.

(j)(1) “Primary term" of lease subject
to section 4(d) of the Act prior to the -
revision of 1960 (30 U.S.C. 226-1(d))
means all periods of the life of the lease
prior to its extension by reason of
production of oil and gas in paying
quantities; and

(2) “Primary term" of all other leases
means the initial term of the lease. For
competitive leases, except those within
the National Petroleum Reserve—
Alaska, this means 5 years and for
noncompetitive leases this means 10
years. The primary term of leases within
the National Petroleum Reserve—
Alaska shall not exceed 10 years.

§3100.1 Helium.

The ownership of and the right to
extract helium from all gas produced
from lands leased or otherwise disposed
of under the Act have been reserved to
the United States.

§3100.2 Drainage.

§ 3100.2-1 Compensation for drainage.

Upon a determination by the Service
that lands owned by the United States
are being drained of oil or gas by wells
drilled on adjacent lands, the authorized
officer may execute agreements with the
owners of adjacent lands whereby the
United States and its lessees shall be
compensated for such drainage. Such
agreements shall be made with the
consent of any lessee affected by an
agreement. Such lands may also be
offered for lease in accordance with
Part 3120 of this title.

§3100.2-2 Drilling and production or
payment of compensatory royalty.

Where lands in any leases are being
drained of their oil or gas content by
wells either on a Federal lease issued at
a lower rate of royalty or on non-Federal
lands, the lessee shall both drill and
produce all wells necessary to protect
the leased lands from drainge. In lieu of
drilling necessary wells, the lessee may,
with the consent of the Service, pay
compensatory royalty in the amount
determined in accordance with 30 CFR
221.21,

§3100.3 Competitive and noncompetitive
leasing areas.

§3100.3-1 Determination by Minerals
Management Service.

The Service shall determine the
boundaries of known geologic structures
of producing oil or gas fields outside of
Alaska and favorable petroleum
geologic provinces in Alaska. All lands
within such boundaries shall only be
leased to the highest responsible
qualified bidder, All other lands shall be
leased, if at all, to the first qualified
applicant.

§3100.3-2 Date determinative of rights.

If the producing character of a
structure or the favorable nature of a
geologic province in Alaska is actually
known prior to the date of the official
pronouncement of the Service on that
subject, the date that the information
becomes known and not the date of the
determination establishes whether the
lands shall be leased competitively.

§3100.4 Options.

§ 3100.4-1 Enforceability.

(a) No option to acquire any interest
in a lease shall be enforceable if entered
into for a period of more than 3 years
(including any renewal period that may
be provided for in the option) without
the approval of the Secretary.

(b) No option or renewal thereof shall
be enforceable until a signed copy or
notice or option has been filed in the
proper BLM office. Each such signed
copy or notice shall include:

(1) The names and addresses of the
parties thereto;

(2) The serial number of the lease to
which the option is applicable;

(3) A statement of the number of acres
covered by the option and of the
interests and obligations of the parties
to the option; and

(4) The interest to be conveyed and
retained in exercise of the option. Such
notice shall be signed by all parties to
the option or their duly authorized
agents, The signed copy of notice of
option required by this paragraph shall
contain or be accompanied by a signed
statement by the holder of the option
that he/she is the sole party in interest
in the option; if not, he/she shall set
forth the names and provide a
description of the interest therein of the
other interested parties, and provide a
description of the agreement between
them, if oral, and a copy of such
agreement, if written.

§ 3100.4-2 Effect of option on acreage.

The acreage to which the option is
applicable shall be charged both to the
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grantor of the option and the option
holder. The acreage covered by an
unexercised option remains charged
during its term until notice of its
relinquishment or surrender has been
filed in the proper BLM office.

§3100.4-3 Option statements.

Each option holder shall file in the
proper BLM office within 80 days after
June 30 and December 31 of each year
duplicate statements showing as of the
prior June 30 and December 31,
respectively:

(a) His/her name and address and the
name and address of each grantor of an
option held by him/her, the serial
number of every lease subject to option;

(b) Date and expiration date of each
option;

{c) Number of acres covered by each
option;

(d) Aggregate number of options held
in each State, and the total acreage
thereof; and

(e) A statement of his/her interest and
obligation under each option; provided,
that the statement of his/her interest
and obligation with respect to any
option shall not be required where such
interests and obligations have been set
forth in the notice required under
§ 3100.4-1(b) of this title and there have
been no changes in such interests and
obligations since such filing.

Subpart 3101—Issuance of Leases
§3101.1 Lease terms and conditions.

‘§3101.1-1 Standard forms.

All leases shall be issued on the
appropriate form approved by the
Director and shall be subject to the
xl_erms and conditions printed in the
orm,

§3101.1-2 Special stipulation.

The authorized officer may require
stipulations in addition to those
contained in the lease form as
conditions to leasing. These stipulations
and stipulations required by an agency
other than the Bureau shall be part of
the lease and shall supersede any
inconsistent provisions printed in the
lease form.

§3101.1-3 Statutes.

All leases shall be subject to the
provisions of the statute under which
they are issued,

§3101.1-4 Regulations.

All reasonable regulations of the
Secretary in force at the time of lease
issuance or later enacted are
incorporated into all leases when not
inconsistent with any express and
specific provision of a particular lease.

This includes among others, the
regulations in this group, in 30 CFR Parts
221, 223, 225 and 226 and regulations
issued under section 302 (b} and (c) of
the Department of Energy Organization
Act (42 U.S.C. 7152 (b) and (c)).

§3101.2 Acreage limitations.

§3101.2-1 Public domain.

(a) No person or entity shall take,
hold, own or control more than 246,080
acres of Federal oil and gas leases in
any one State at any one time. No more
than 200,000 acres of such acres may be
held under option.

(b) In Alaska, the acreage that can be
taken, held, owned or controlled is
limited to 300,000 acres in the northern
leasing district and 300,000 acres in the
southern leasing district, of which no
more than 200,000 acres may be held
under option in each of the 2 leasing
districts. The boundary between the 2
leasing districts in Alaska is the left
limit of the Tanana Rivers from the
boundary between the United States
and Canada to the confluence of the
Tanana Rivers and Yukon River and the
left limit of the Yukon River from said
confluence to its principal southern
mouth. S

§3101.2-2 Acquired lands.

An acreage limitation separate from,
but equal to the acreage limitation for
public domain lands described in
§ 3101.2-1 of this title, applies to
acquired lands. Where the United States
owns only a fractional interest in the
mineral resources of the lands involved
in a lease, only that part owned by the
United States shall be charged as
acreage holdings. The acreage embraced
in a future interest lease shall not be
charged as acreage holdings until the
lease for the future interest becomes
effective.

§3101.2-3 Excepted acreage.

Leases committed to any unit or
cooperative plan approved or prescribed
by the Secretary and leases subject to
an operating, drilling or development
contact approved by the Secretary, other
than communization agreements, shall
not be included in computing
accountable acreage.

§3101.2-4 Excess acreage.

(a) Where, as the result of the
termination or contraction of a unit or
cooperative plan, or the elimination of a
lease from an operating, drilling or
development confract, a party holds or
controls excess accountable acreage,
said party shall have 80 days from the
date of such termination, contraction or
elimination to reduce the holdings to the

prescribed limitation and to file proof of
the reduction in the proper BLM office.

(b) If any person or entity is found to
hold accountable acreage in violation of
the provisions of these regulations,
lease(s) or interests therein shall be
subject to cancellation or forfeiture in
their entirety, until sufficient acreage
has been eliminated to bring the lessee
within the acreage limitation.

§3101.2-5 Computation.

The accountable acreage of a party
owning an undivided interest in a lease
shall be the party’s proportionate part of
the total lease acreage. The accountable
acreage of a party who is the beneficial
owner of more than 10 percent of the
stock of a corporation which holds
Federal oil and gas leases shall be the
party’s proportionate part of the
corporation’s accountable acreage.
Parties to a contract for development of
leased lands and co-licenses shall be
charged with their proportionate
interests in the lease. No holding of
acreage in common by the same persons
in excess of the maximum acreage
specified in the laws for any one lessee
shall be permitted.

§3101.2-6 Showing required.

At any time the authorized officer
may require any lessee or operator to
file with the Bureau of Land
Management a statement showing as of
specified date the serial number and the
date of each lease in which he/she has
any interest, in the particular State,
setting forth the acreage covered
thereby.

§3101.3 Leases within unit areas.

3101.3-1 Joinder evidence required.

Before issuance of a lease for lands
within an approved unit, the lease
offeror shall file evidence of having
joined in the unit agreement and unit
operating agreement with the unit
operator for the development and
operation of the lands pursuant to the
terms and provisions of the approved
unit agreement, or a statement giving
satisfactory reasons for the failure to
enter into such agreement. If such
statement is acceptable, the lessee shall
be permitted to operate independently
but shall be required to conform to the
terms and provisions of the unit
agreement with respect to such
operations.

§3101.3-2 Separate leases to issue.

A noncompetitive lease offer for lands
partly within and partly without the
boundary of a unit shall result in
separate leases, one for the lands within
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the unit, and one for the lands outside
the unit.

§3101.4 Lands covered by application to
close lands to mineral leasing.

Offers filed on lands within a pending
application to close lands to mineral
leasing shall be suspended until the
segregative effect of the application is
terminated.

§3101.5 National Wildlife Refuge System
lands.

(a) Lands within the contiguous 48
States that are in the National Wildlife
Refuge System are not available for
leasing, except where it is determined
by the Service that any of the lands are
subject to drainage or that the lands are
needed for unitization under State

unitization and/or spacing requirements.

Lands subject to drainage shall be
leased in accordance with Part 3120 of
this title, Lands not in a known geologic
structure needed for unitization or to
comply with well spacing requirements
shall be leased in accordance with
Subpart 3111 of this title subject to a no
surface occupancy stipulation.
Directional drilling from lands outside
the refuge system may be permitted.

(b) Lands within the National Wildlife
System in Alaska, except the Arctic
National Wildlife Refuge are subject to
leasing.

(c) Leases shall be issued subject to
stipulations prescribed by the Fish and
Wildlife Service.

(d) Leases shall be issued only upon a
determination by the Fish and wildlife
Service that leasing is compatible with
the major purposes for which the unit
was established.

§3101.6 Recreation and public purposes
lands.

Under the Recreation and Public
Purposes Act, as amended (43 U.S.C. 869
et seq.), all lands within Recreation and
Public Purposes leases and patents are
subject to lease under the provisions of
this part, subject to such conditions as
the Secretary deems appropriate.

§3101.7 Federal lands administered by an
agency outside of the Department of the
Interior.

§ 3101.7-1 General requirements.

{a) Acquired lands shall only be
leased with the consent of the surface
managing agency.

{b) Public domain lands shall only be
leased after the Bureau of Land
Management has consulted with the
surface managing agency, unless
consent is required by law.

§3101.7-2 Submittal to surface managing
agency.

Upon receipt of a noncompetitive
lease offer under subpart 3111 of this
title or upon the availability of lands
under subpart 3112 or 8120 of this title,
the surface of which is not under the
jurisdiction of the Bureau of Land
Management, the authorized officer
shall submit a description of the lands
involved to the appropriate office of the
surface managing agency for review.

§ 3101.7-3 Review by surface managing
agency.

The surface managing agency shall
report to the authorized officer as
follows:

(a) As to lands on which consent of
the surface managing agency is required,
that it consents to leasing with special
stipulations, if any, or that it withholds
its consent;

(b) As to lands on which consultation
with the surface managing agency is
required, that it concurs in or
recommends leasing with special
stipulations, if any, or recommends
against leasing,

§3101.7-4 Action by the Bureau of Land
Management.

(a) The Secretary has the final
authority and discretion to decide
whether to issue a lease.

(b) Where the surface managing
agency has consented to leasing with
required stipulations, and the Secretary
decides to issue a lease, the authorized
officer shall incorporate the stipulations
into any lease which it may issue. The
authorized officer may add additional
stipulations.

(c) The authorized officer shall not
issue a lease and shall reject any lease
offer on lands for which the surface
managing agency withholds consent
required by statute,

(d) The authorized officer shall review
all recommendations and shall accept
all reasonable recommendations of the
surface managing agency.

§ 3101.7-5 Appeals.

(a) The decision of the authorized
officer to reject an offer to lease or to
issue a lease with special stipulations
recommended by the surface managing
agency may be appealed to the Interior
Board of Land Appeals under part 4 of
this title.

{(b) Where the surface managing
agency has required that special
stiuplations be included in a lease or
has refused to consent to leasing, an
affected lease offeror may pursue the
administrative remedies provided by the
particular surface managing agency.
Such appeal shall not suspend the effect

of any decision by the authorized officer
unless the affected offeror notifies the
authorized officer of the pendency of
such appeal within 30 days of service of

‘the authorized officer's decision.

§3101.8 State's or charitable
organization's ownership of surface
overlying Federally-owned minerals.

Where the United States has
conveyed title to, or otherwise
transferred the control of the surface of
the lands containing oil and gas to any
State or political subdivision, agency or
instrumentality thereof, or a college or
any other educational corporation or
association, or a charitable or religious
corporation or association, such party
shall be given written notification of the
offer to lease by certified mail and shall
be given a reasonable time within which
to suggest any lease stipulations deemed
necessary for the protection of existing
surface improvements or uses, to set
forth the facts supporting the necessity
of the stipulations and also to file any
objections it may have to the issuance of
the lease. Where a party controlling the
surface opposes the issuance of a lease,
the facts submitted in‘support of the
opposition shall be given consideration
and each case decided on its merits, The
opposition to lease expressed by the
party controlling the surface affords no
legal basis or authority to refuse to issue
the lease for the reserved minerals in the
lands; in such case, the final
determination whether to issue the lease
depends upon whether the interests of
the United States would best be served
by the issuance of the lease.

Subpart 3102—Qualifications of
Lessees

§3102.1 Who may hold leases.

Leases may be acquired and held only
by citizens of the United States;
associations (including partnerships) of
such citizens; corporations organized
under the laws of the United States or of
any State or Territory thereof; and
municipalities.

§3102.2 Aliens. .

Leases or interests therein may be
acquired and held by aliens only
through stock ownership, holding or
control; and only if the laws, customs or
regulations of their country do not deny
similar or like privileges to citizens or
corporations of the United States. A list
of those countries which do not provide
“similar or like" privileges is available
from any Bureau of Land Management
office.
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§3102.3 Minors.

Leases shall not be acquired or held
by one considered a minor under the
laws of the State in which the lands are
located, but leases may be acquired and
held by legal guardians or trustees of
minors in their behalf.

§ 31024 Signatures.

All applications, offers and requests
for approval of an assignment shall be
holographically (manually) signed in ink
by the potential lessee or by anyone
authorized to sign on behalf of the
potential lessee. Documents signed by
anyone other than the potential lessee
shall be rendered in a manner to reveal
the name of the potential lessee, the
name of the signatory and their
relationship. (Example: John Smith,
agent for May Jones; or ABC
Corporation, agent for Mary Jones by
John Smith). Machine or rubber stamped
signatures shall not be used.

§3102.5 Evidence.

Submission of a lease application,
offer or request for approval of an
assignment constitutes certification of
compliance with the regulations of this
group and the act. Compliance means
that the potential lessee, all other
parties who hold an interest (as defined
in § 3100.0-3(k) of this title) in the
application, offer, assignment or lease or
all parties who hold or control more
than 10 percent interest in a lessee
which is a corporation or association
are: (a) Citizens of the United States or
qualified stockholders in a domestic
corporation (see § 3102.2 of this title); (b)
in compliance with the Federal acreage
limitations (see §§ 3101.1-5 and 3101.2-4
of this title); (c) not minors (see § 3102.3
of this title); and (d) not participants in
any agreement, scheme, plan or
arrangement prohibited in relation to
simultaneous oil and gas leasing (see
§ 3112.6-1(a) of this title). Anyone
seeking to acquire, or anyone holding, a
Federal oil and gas lease or interest
therein, may be required to submit
additional information to show
compliance with the regulations of this
group and the act.

Subpart 3103—Fees, Rentals and
Royalty

§3103.1 Payments.

§3103.1-1 Form of remittance.

All remittances shall be by U.S.
currency, postal money order or
negotiable instrument payable in U.S.
currency, Remittances returned unpaid
shall be assessed a $10 service charge.
Applications shall be barred from
acquiring leases until the returned

remittances is redeemed and the service
charge paid.

§3103.1-2 Where submitted.

(a) All filing fees for lease
applications, offers or for applications
for approval of an instrument of
transfer, and all rentals on nonproducing
and nonunitized leases shall be paid to
the proper BLM office. All remittances
shall be made payable to the Bureau of
Land Management,

(b) All rentals and royalties on
producing leases, communitized leases
in producing well units, unitized leases
in producing unit areas, leases on which
compensatory royalty is payable and all
payments under subsurface storage
agreements and easements for
directional drilling are to be paid to the
Service.

§3103.2 Rentals.

§ 3103.2-1 Rental requirements.

(a) Each offer shall be accompanied
by full payment of the first year’s rental
based on the total acreage, if known,
and, if not known, on the basis of 40
acres for each smallest legal
subdivision. An offer deficient in the
first year's rental by not more than 10
percent or $200, whichever is less, may
be accepted by the authorized officer
provided all other requirements are met.
The additional rental shall be paid
within 30 days from notice of the
deficiency under penalty of rejection of
the offer.

(b) Rental shall not be prorated for
any lands in which the United States
owns an undivided fractional interest
but shall be payable for the full acreage
in such lands.

§3103.2-2 Advance rental payments.

Rentals shall be paid on or before the
anniversary date of the lease. A full
year’s rental shall be required even if
less than a full year remains in the lease
term. Failure to make timely payment
shall cause a lease to terminate
automatically by operation of law. If the
proper BLM office is not open on the
anniversary date, payment received on
the next day the proper BLM office is
open to the public shall be deemed to be
timely filed. Rental shall be payable at
the following rates:

(a) On lease issued under subpart
3112 of this title, an annual rental of $1
per acre or fraction thereof for each of
the first 5 lease years and an annual
rental of $3 per acre or fraction thereof
for each remaining lease year;

(b) On leases issued under subpart
3111 of this title, an annual rental of $1
per acre or fraction thereof;

(c) On competitive leases, an annual
rental of $2 per acre or fraction thereof;

(d) On lands within a lease issued
under subpart 3111 of this title, after the
effective date of this regulation which is
later determined to be within a known
geologic structure outside of Alaska or a
favorable geologic province in Alaska,
the annual rental shall be $2 per acre or
fraction thereof beginning with the first
lease year after the expiration of 30-
days notice to the lessee. During the first
5 years of the lease term, the same
rental increase is applicable to leases
issued under subpart 3112 of this title.

(e) On exchange or renewal issued
after the effective date of this regulation,
the annual rental shall be $2 per acre or
fraction thereof;

(f) Rental shall not be due on acreage
for which royalty is being paid:

(g) The annual rental for leases issued
prior to the effective date of this
regulation is as established in the lease.

Over 130, but not over 150, the royalty rate
shall be 19 percent of all production;

Over 150, but not over 200, the royalty rate
shall be 20 percent of all production;

Over 200, but not over 250, the royalty rate
shall be 21 percent of all production;

Over 250, but not over 300, the royalty rate
shall be 22 percent of all production;

Over 300, but not over 350, the royalty rate
shall be 23 percent of all production;

Over 350, but not over 400, the royalty rate
shall be 24 percent of production; and

Over 400, the royalty rate shall be 25
percent of all production.

(ii) On gas, including inflammable gas,
helium, carbon dioxide and all other
natural gases and mixtures thereof, and
on casinghead gasoline and other liquid
products obtained from gas, when the
production per well per calendar day for
the month is:

Not in excess of 5 million cubic feet, the
royalty rate shall be 12% percent of the
amount or value of the gas and liquid
products produced; and

In excess of 5 million cubic feet, the royalty
rate shall be 16% percent of the amount or
value of the gas and liquid products
produced.

(b) The average production per well
per day for oil and gas shall be
determined pursuant to 30 CFR Part 221,
*0il and Gas Operating Regulations."”

(c) In determining the amount or value
of gas and liquid products produced, the
amount or value shall be net after the
cost of manufacture. The allowance for
cost of manufacture may exceed two-
thirds of the amount or value of any
product only with the approval of the
Secretary.

(d) The Secretary may establish
reasonable values for purposes of
computing royalty rates on any or all oil,
gas, natural gasoline and other liquid
products obtained from gas, due
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consideration being given to the highest
price paid for part or for a majority of
production of like quality in the same
field, to the price received by the lessee,
to posted prices and to other relevant
matters, In appropriate cases, this will
be done after notice to the parties and
opportunity to be heard.

§3103.3-2 Minimurn royalties.

(a) On leases issued on or after
August 8, 1846, and on those issued prior
thereto, if the lessee files an election
under section 15 of the Act of August 8,
1946, 2 minimum royalty of $2 per acre
in lieu of rental shall be payable at the
expiration of each lease year after a
discovery has been made on the leased
lands commencing with the lease year,
beginning on or after the date of such
discovery; except that on unitized
leases, the minimum royalty shall be
payable only on the participating
acreage. If the actual royalty paid during
any year aggregates less than $2 per
acre, the lessee shall pay the difference
at the expiration of the lease year.

(b) Minimum royalties shall not be
prorated for any lands in which the
United States owns a fractional interest
but shall be payable on the full acreage
of the lease.

§3103.3-3 Limitation on overriding
royalties.

An agreement creating overriding
royalties or payments out of the
production of oil and gas which, when
added to overriding royalties or
payments out of production previously
created and to the royalty payable to the
United States, aggregate in excess 17%
percent may be declared null and void
by the Secretary at any time upon a
determination that the excess
constitutes a burden on lease operations
to the extent that proper and timely
development may be retarded, or
continued operation of the lease
impaired, or premature abandonment of
the wells caused. The limitations in this
section shall apply separately to any
zone or portion of a lease segregated for

scomputing royalty due the United States.

§3103.4 Promotion of development.

§ 3103.4-1 Waiver, suspension or
reduction of rental, royalty or minimum
royalty.

(a) In order to encourage the greatest
ultimate recovery of oil or gas and in the
interest of conservation, the Secretary,
upon a determination that is necessary
to promote development or that the
leases cannot be successfully operated
under the terms provided therein, may
waive, suspend or reduce the rental
minimum royalty or reduce the royalty

on an entire leasehold, or any portion
thereof.

(b)(1) An application for the above
benefits shall be filed in tripicate in the
proper office of the Service. It shall
contain the serial number of the leases,
the proper BLM office name, the name of
the record title holder and operator or
sub-lessee, the description of the lands
by legal subdivision and a description of
the relief requested.

(2) Each application shall show the
number, location and status of each well
drilled, a tabulated statement for each
month covering a period of not less than
6 months prior to the date of filing the
application of the aggregate amount of
oil or gas subject to royalty, the number
of wells counted as producing each
month and the average production per
well per day,

(c) Every application shall contain a
detailed statement of expenses and
costs of operating the entire lease, the
income from the sale of any production
and all facts tending to show whether
the wells can be successfully operated
upon the fixed royalty or rental. Where
the application is for a reduction in

- royalty, full information shall be

furnished as to whether royalties or
payments out of production are paid to
others than the United States, the
amounts so paid and efforts made to
reduce them, The applicant shall also
file agreements of the holders to a

~ reduction of all other royalties from the

leasehold to an aggregate not in excess
of one-half the royalties due the United
States.

§3103.4-2 Suspension of operations and
production.

(a) Applications for relief from
production requirements or from
operating requirements shall be filed in
triplicate in the proper office of the
Service, No suspension of operations
and production shall be granted in the

" absence of a well capable of production

on the leasehold, except where the
Service directs a suspension in the
interest of conservation. Complete
information shall be furnished showing
the necessity of such relief.

{b) The term of any lease shall be
extended by adding thereto any period
of suspension of all operations and
production during such term pursuant to
any direction or assent of the Service,

(c) A suspension shall take effect as of
the time specified in the direction or
assent of the Service. Rental and
minimum royalty payments shall be
suspended during any period of
suspension of all operations and
production directed or assented to by
the Service beginning with the first day
of the lease month on which the

suspension of operations or production
becomes effective or if the suspension of
operations and production becomes
effective on any date other than the first
day of a lease month, beginning with the
first day of the lease month following
such effective date. The suspension of
rental and minimum royalty payments
shall end on the first day of the lease
month in which the operations or
production is resumed.

(d) No lease shall be deemed to expire
during a suspension of either operations
or production. -

(e) If there is a well capable of
producing on the lease and all
operations and production are
suspended, the commencement of
drilling operations shall be regarded as
terminating the suspension of operations
but not the suspension of production,
and as terminating the period to be
added to the term of the lease as
provided in paragraph (b) of this section
and the period of suspension of rental
and minimum royalty payments as
provided in paragraph (c) of this section.

(f) The relief authorized under this
section may also be obtained for any
lease included within an approved unit
or cooperative plan of development and
operation.

Subpart 3104—Bonds

§ 3103.4-1 Bond obligations.

(a) Prior to the commencement of
drilling operations, the lessee or
operator shall submit a surety or
personal bond as described in this
subpart. _

{b) Surety bonds shall be issued by
qualified surety companies approved by
the Department of the Treasury (See
Department of the Treasury Circular No.
570).

(c) Personal bonds shall be
accompanied by a deposit as security
therefor or negotiable Treasury bonds
by the United States or cash or
guaranteed remittance of a value equal
to the amount specified in the bond.
Negotiable Treasury bonds shall be
accompanied by a proper conveyance to
the Secretary of full authority to sell
such securities in case of default in the
performance of the terms and conditions
of the lease.

§3104.2 Types of coverage.

(a) A leessee’s general lease and
drilling bond shall be in an amount of
not less than $10,000 conditioned upon
compliance with all the terms and
conditions of the lease.

(b) An operator’s bond in an amount
of not less than $10,000 conditioned
upon compliance with all of the terms
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and conditions of the lease, may be
furnished in lieu of a general lease and
drilling bond, if the operator owns all of
the operating rights in the tract(s), the
formation or the lease covered by the
operating agreement. Where 2 or more
operators have interests in different
formations or portions of the lease, each
operator may file an operator’'s bond in
his/her own name as principal on the
bond in lieu of the general lease land
drilling bond. Every operator shall be
covered by either a general lease and
drilling bond or an operator's bond.

§3104.3 Statewide and nationwide bonds.

(a) In lieu of general lease and drilling
bonds or operator's bonds, lessees or
operators may furnish a bond in an
amount of not less than $25,000 covering
all leases and operations in any one
State.

(b) In lieu of general lease and drilling
bonds, operator's bonds or statewide
bonds, lessees or operators may furnish
a bond in an amount of not less than
$150,000 covering all leases or
operations nationwide.

§3104.4 Unit operator’s bond.

The approved unit operator may
furnish and maintain a unit operator
bond conditioned upon faithful
performance of the duties and
obligations of the agreement and the
terms and conditions of every lease
subject thereto in lieu of a separate
general lease and drilling bond or
operator's bond for each lease
committed to the unit agreement. All
unit operator's bonds shall be furnished
upon request and in the amount
recommended by the Service.

§3104.5 Increased amount of bonds.

The authorized officer, on his/her own
motion or upon the recommendation of
the Service, may elect to increase the
amount of any bond to be issued or any
outstanding bond when additional
coverage is determined appropriate.

§3104.6 Where filed and number of
copies.

All bonds shall be filed in the proper
BLM office on a form approved by the
Director. A single copy executed by the
principal and, in the case of surety
bonds, by both the principal and an
acceptable surety is sufficient.

3104.7 Default.

(a) Where, upon a default, the surety
makes a payment to the United States of
an obligation incurred under a lease, the
face amount of the surety bond or
personal bonds and the surety’s liability
thereunder shall be reduced by the
amount of such payment.

(b) After default, upon penalty of
cancellation of all of the leases covered
by such bond, that principal shall either
post a new bond or increase the existing
bond to the amount previously held by
the United States, within 6 months after
notice, or within such shorter period as
may be fixed by the authorized officer.
In lieu thereof, the principal may within
that time file separate or substitute
bonds for each lease or operating
agreement.

§3104.8 Termination of period of liability.

The authorized officer shall not give
consent to termination of the period of
liability of any bond unless an
acceptable alternative bond has been
filed or until all the terms and condition
of the lease have been met.

§3105.1 Cooperative or unit agreement.

§3105.1-1 Where filed.

All applications for cooperative or
unit agreements shall be filed in the
proper office of the Service. The
procedure for obtaining approval of such
an agreement is contained in 30 CFR
Part 226.

§3105.1-2 Purpose.

The agreement shall be for the
purpose of properly conserving the
natural resources of any oil or gas pool,
field or area covered by the agreement
and shall be determined and certified by
the Service to be in the public interest.

§3105.1-3 Adoption and operation under a
unit plan.

Lessees and their representatives may
unite with each other, or jointly or
separately with others, in collectively
adopting and operating under a
cooperative or unit plan of development
or operation of any oil or gas pool, field
or like area, or any part thereof (whether
or not any part of such pool, field or like
area is then subject to any cooperative
or unite plan of development or
operation),

§3105.2 Communitization or drilling
agreements.

§3105.2-1 Where filed.

(a) Preliminary request to
communitize separate tracts shall be
filed, in triplicate, with the proper office
of the Service.

(b) Executed agreements shall be
submitted in sufficient number to permit
retention of 5 copies by the Department
after approval.

§3105.2-2 Purpose.

When a lease or a portion thereof
cannot be independently developed and
operated in conformity with an
established well-spacing or well-

development program, the Service may
approve communitization or drilling
agreements for such lands with other
lands, whether or not owned by the
United States, upon a determination that
it is in the public interest. Operations or
production under such an agreement
shall be deemed to be operations or
production as to each lease committed
thereto.

§3105.2-3 Requirements,

The agreement shall describe the
separate tracts comprising the drilling or
spacing unit, shall show the
apportionment of the production or
royalties to the several parties and the
name of the operator, and shall contain
adequate provisions for the protection of
the interests of the United States. The
agreement shall be signed by or on
behalf of all necessary parties and shall
be effective only after approval by the
Service. Generally, no communitization
agreement shall be given an effective
date that is prior to the date of its filing
with the Service. However, under
circumstances of good faith, mistake or
error by lessee or operator, and in the
absence of intervening third party rights,
the effective date of a communitization
agreement may be fixed as far back as
the date of execution of the agreement
between the lessees or operators. No
retroactive approval of a
communitization agreement may be
made where the lease expired prior to
execution of the agreement. The
agreement need not be in a form
required for approval by the Service to
qualify for this equitable relief, but may
be any agreement between lessees and
operators, such as an operating
agreement, evidencing the intent of the
parties to combine, and having the effect
of combining, their leases or interests
for operational purposes. If the
agreement that combined such leases or
interests is other then a formal
communitization agreement acceptable
for filing and approval as such, the
Service may require the parties to
submit such an agreement in proper
form, which, if submitted and approved,
shall be deemed effective as of the date
the earlier agreement between the
parties that combined their leases or
interests.

§3105.3 Operating, drilling or development
contracts.

§3105.3-1 Where filed.

A contract submitted for approval
under this section shall be filled with the
proper BLM office, together with enough
copies to permit retention of 5 copies by
the Department after approval.
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§3105.3-2 Purpose.

Approval of operating, drilling or
development contracts ordinarily shall
be granted only to permit operations or
pipeline companies to enter into
contracts with a number of lessees
sufficient to justify operations on a scale
large enough to justify the discovery,
development, production or
transportation of gil or gas and to
finance the same.

§3105.3-3 Requirements

The contract shall be accompanied by
a statement showing all the interests
held by the contractor in the area or
field and the proposed or agreed plan
for development and operation of the
field. All the contracts held by the same
contractor in the area or field shall be
submitted for approval at the same time
and full disclosure of the projects made.

§3105.4 Combination for joint operations
or for transportation of oil.

§3105.4-1 Where filed.

An application under this section
together with sufficient copies to permit
retention of 5 copies by the Department
after approval shall be filed with the
Director.

§3105.4-2 Purpose.

Upon obtaining approval of the
authorized officer, lessees may combine
their interests in leases for the purpose
of constructing and carrying on the
business of a refinery or of establishing
and constructing as a common carrier a
pipeline or lines or railroads to be
operated and used by them jointly in the
transportation of oil or gas from their
wells or from the wells of other lessees.

§3105.4-3 Requirements.

The application shall show a
reasonable need for the combination
and that it will not result in any
concentration of control over the
production or sale of oil and gas which
would be inconsistent with the anti-
menopoly provisions of law,

§ 3105.4-4 Rights-of-way.
Rights-of-way for pipelines may be
granted as provided in part 2880 of this

title.

§3105.5 Subsurface storage of oil and
gas.

§3105.5-1 Where filed.

(a) Applications for subsurface
storage shall be filed in the proper office
of the Service.

(b) Enough copies of the final
agreement signed by all the parties in
interest shall be submitted to permit the
retention of 5 copies by the Department
after approval.

§31055-2 Purpose.

In order to avoid waste and to
promote conservation of natural
resources, the Secretary, upon
application by the interested parties,
may authorize the subsurface storage of
oil and gas, whether or not produced
from lands owned by the United States.
Such authorization shall provide for the
payment of such storage fee or rental on
the stored oil or gas as may be
determined adequate in each case, or, in
lieu thereof, for a royalty other than that
prescribed in the lease when such stored
oil or gas is produced in conjunction
with oil or gas not previously produced.

§ 3105.5-3 Requirements.

The final agreement shall disclose the
ownership of the lands involved, the
parties in interest, the storage fee, rental
or royalty offered to be paid for such
storage and all essential information
showing the necessity for such project.

§3105.5-4 Extension of lease term.

Any lease used for the storage of oil
or gas shall be extended for the period
of storage under an approved
agreement, The obligation to pay rent
continues during the extended period.

Subpart 3106—Assignments and other
transfers

§3106.1 Assignments, general.

(a) Leases may be assigned as to all or
part of the acreage in the lease or as to
either a divided or undivided interest
therein. Lease applications and offers
shall not be assigned. An assignment of
a separate zone or deposit or of part of a
legal subdivision shall be disapproved
unless the necessity of the assignment is
established and it is determined that
such assignment is in the best interest of
the United States. The rights of the
assignee to a lease or an interest therein
shall not be recognized by the
Department until the assignment has
been approved by the authorized officer.
A designation of operator, assignment of
production payments or overriding
royalty assignment shall not require
approval (See Operating Regulations, 30
CFR Part 221).

(b) No lease or interest therein may be
assigned prior to the issuance of the
lease. No agreement or option to assign
a simultaneous oil and gas lease or
interest therein shall be made or given
prior to the effective date of the lease or
60 days from the date of selection,
whichever comes first. The existance of
such a prior agreement or option shall
result in disapproval of the subsequent
assignment.

§ 3106.2 AQualifications of assignees.

Assignees shall comply with the
provisions of subpart 3102 of this title
and post any bond that may be required.

§ 3106.3 Filing fees.

In order to be accepted for filing, each
instrument of assignment of record title,
operating rights, royalty interest or
payment out of production shall be
accompanied by a nonrefundable filing
fee of $25. Any instrument not
accompanied by the required $25 filing
fee shall not be accepted.

§3106.4 Forms.

§3106.4-1 Record title and operating
rights.

Assignments of record title or
operating rights shall be filed in
triplicate with the proper BLM office on
a form approved by the Director or
reproductions thereof. A separate
instrument of assignment shall be used
for each lease out of which an
assignment is made.

§ 3106.4-2 Royalty interest and
production payments,

(a) If any royalty interest or payment
out of production is created or reserved
under the assignment which is not
shown in the instrument of transfer, a
statement describing the interest shall
accompany the assignment when filed.

(b) A single signed copy of
assignments of royalty interest shall be
filed with the proper BLM office. No
official form is required. The assignment
shall include the assignee's signed
statement as to his/her qualifications
under subpart 3102 of this title and a
suspension provision in accordance with
§ 3103.3-3 of this title.

§3106.5 Description of lands.

(a) Each instrument of assignment or
transfer shall describe the lands
involved in the same manner as the
lands were described in the lease or in
the manner required by § 3111.2 of this
title.

(b) An assignment of record title to a
separate zone or a part of a legal
subdivision shall not be approved unless
the necessity therefor is established by
clear and convincing evidence.

§3106.6 Bonds.

§3106.6-1 Lessee's general lease bond.

Where a general lease or drilling bond
is required to be maintained by the
lessee in connection with a particular
lease, the assignee of a record title
interest in such lease shall furnish a
replacement bond, except that an
assignee of an undivided interest in the _
lease may furnish appropriate consent
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of the surety under the existing bond to
become co-principal on such bond if the
assignor's bond does not expressly
contain such consent.

§ 3106.6-2 Operator's bond.

Where operating rights are assigned
and coverage was provided under an
operator's bond, the assignee/operator
shall furnish an appropriate replacement
bond.

§3106.3 Statewide/nationwide bond.
If the assignee is maintaining a

statewide or nationwide bond, no
individual bond shall be required.

§3106.7 Approval of assignment.

§3106.7-1 Failure to qualify,

No assignment shall be approved if
the assignee and other parties in interest
are not qualified to hold the assigned
interest, or if the bond, should one be
required, is insufficient.

§3106.7-2 Continuing responsibility.
Until the assignment is approved, the
assignor and surety shall continue to be
responsible for the performance of all
obligations under the lease. If the
assignment is not approved, their
obligations to the United States shall
continue as thongh no such assignment
had been filed for approval. After
approval, the assignee and surety shall
be responsible for the performance of all
lease obligations notwithstanding any
terms in the assignment to the contrary.

§3106.7-3 Lease account status.

An assignment of an interestin a
producing lease shall not be approved
unless the lease account is in good
standing; except that the assignment
may be approved subject to the
continued obligation of the assignor and
surety to remain bound under the
existing bond until the lease account is
placed in good standing.

§3107.7-4 Etfective date of assignment.
The signature of the authorized officer
on the official form shall constitute
approval of the assignment, which shall
take effect as of the first day of the lease
month following the date of filing in the
proper BLM office of all documents and
statements required by this subpart and
an appropriate bond, if one is required.

§3106.7-5 Effect of assignment.

An assignment of record title to 100
percent of a portion of the lease
segregates the assigned portion and the
retained portion into separate leases.
Each resulting lease retains the '
anniversary date and the terms and
conditions of the original lease. An
assignment of an undivided record title

interest of an operating right shall not
segregate the assigned and retained
portions into separate leases.

§3106.8 Other types of transfer.

§3106.8-1 Heirs and devisees.

If an offeror, applicant, assignee or
lessee dies, his/her rights shall be
transferred to the heirs, devisees,
executor or administrator of the estate,
as appropriate, upon the filing of a
statement that all parties are gualified
to hold a lease in accordance with
subpart 3102 of this title. No filing fee is
required,

§3106.8-2 Change of name.

A change of name of a lessee shall be
reported to the proper BLM office. No
filing fee is required. The notice of name
change shall be submitted in writing and
be accompanied by a list of the serial
numbers of the leases affected by the
name change. If bonds have been
furnished, change of name may be made
a rider to the original bond or by a
replacement bond.

§3106.8-3 Corporate merger.

Where a corporate merger affects
leases situated in a State where the
transfer of property of the dissolving
corporation to the surviving corporation
is accomplished by operation of law, no
assignment of any affected lease is
required. A notification of the merger
shall be furnished with a list, by serial
number, of all leases affected.

Subpart 3107—Continuation,
Extension or Renewal

§3107.1 Continuation by drilling.

Any lease on which actual drilling
operations were commenced prior to the
end of its primary term and are being
diligently prosecuted at the end of the
primary term or any lease which is part °
of an approved cooperative or unit plan
of development or operation upon which
such drilling takes place, shall be
extended for 2 years subject to the
rental being timely paid on or before the
anniversary date. Actual drilling
operations shall be conducted in the
manner in which someone seriously
looking for oil or gas could be expected
to proceed in that particular area, given
existing knowledge or geologic and
other pertinent facts.

§3107.2 Continuation by production.

§3107.2-1 Production.

Lease shall be extended so long as oil
and gas is being produced in paying
quantities.

§3107.2-2 Cessation of production.

A lease which is in its extended term
because of production shall not
terminate upon cessation of production
if, within 60 days thereafter, reworking
or drilling operations on the leasehold
are commenced and are thereafter
conducted with reasonable diligence
during the period of nonproduction.

1§3107.2-3 Nonproduction from leases

capable of production,

No lease for lands on which there is a
well capable of producing oil or gas in
paying quantities shall expire because
the lease fails to produce the same,
unless the lessee fails to place the well
on a producing status within 80 days
after receipt of notice to do so by
registered mail from the Service. Such
production shall be continued unless
and until suspension of production is
granted by the Service.

§3107.3 Extension for terms of
cooperative or unit plan.

§3107.3~1 Leases committed to plan.

Any lease or portion of a lease, except
as described in § 3107.3-3 of this title,
committed to a cooperative or unit plan
that contains a general provision for
allocation shall continue in effect so
long as the lease or portion thereof
remains subject to the plan; Provided,
That there is production of oil or gas in
paying quantities under the plan prior to
the expiration date of such lease.

§3107.3-2 Segregation of leases
committed in part.

Any lease committed after July 29,
1954, to any cooperative or unit plan,
which covers lands within and lands
outside the area covered by the plan,
shall be segregated, as of the effective
date of unitization, into separate leases;
one covering the lands committed to the
plan, the other lands not committed to
the plan. The segregated lease covering
the nonunitized portion of the lands,
shall continue in force and effect for the
term of the lease but for not less than 2
years from the date of segregation.

§3107.3-3 20-year lease orany renewal
thereof.

Any lease issued for a term of 20
years, or any renewal thereof,
committed to a cooperative or unit plan
approved by the Secretary, or any
portion of such lease so committed, shall
continue in force so long as committed
to the plan, beyond the expiration date
of its primary term. This provision does
not apply to that portion of any such
lease which is not included in the
cooperative or unit plan unless the lease
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was so committed prior to August 8,
1946.

§3107.4 Extension by elimination.

Any lease eliminated from any
approved or prescribed cooperative or
unit plan or from any communitization
or drilling agreement authorized by the
act and any lease in effect at the
termination of such plan or agreement,
unless relinquished, shall continue in
effect for the original term of the lease
or for 2 years after its elimination from
the plan or agreement of the termination
of the plan or agreement, whichever is
longer.

§3107.5 ' Extension of leases segregated
by assignment.

§3107.5-1 Extension after discovery on
other segregated portions.

Any lease segregated by assignment,
including the retained portion, shall
continue in effect for the primary term of
the original lease, or for 2 years after the
date of discovery of oil or gas in paying
quantities upon any other segregated
portion of the original lease, whichever
is the longer period.

§3107.5-2 Undeveloped parts of leases in
their extended term.

Undeveloped parts of leases retained
or assigned out of leases which are int
their extended term shall continue in
effect for 2 years after the effective date
of assignment, provided the parent lease
was issued prior to September 2, 1960.

§3107.5-3 Undeveloped parts of
producing leases.

Undeveloped parts of leases retained
or assigned out of leases which are
extended by production, actual or
suspended, or the payment of
compensatory royalty shall continue in
effect for 2 years after the effective date
of assignment.

§3107.6 Exchange leases—20-year term.
Any lease which issued for a term of
20 years, or any renewal thereof, or
which issued in exchange for a 20-year
lease prior to August 8, 1946, may be
exchanged for a new lease. Such new
lease shall be issued for a primary term
or 5 years, An application to exchange a
lease for a new lease shall be filed, in
triplicate, by the lessee at the proper
BLM office, shall show full compliance
by the applicant with the terms of the
lease and applicable regulations and
shall be accompanied by a
nonrefundable filing fee of $25.

§3107.7 Renewal leases

§3107.7-1 Requirements.
(a) Twenty year leases and renewals
thereof may be renewed for successive

terms of 10 years. Any application for
renewal of a lease shall be made by the
lessee and may be joined in or
consented to by the operator of record.
The application shall show whether all
moneys due the United States have been
paid and whether operations under the
lease have been conducted in
accordance with the applicable
regulations.

(b) The applicant or his/her operator
shall furnish, in triplicate, with the
application for renewal, copies of all
agreements not theretofore filed
providing for overriding royalties or
other payments out of production from
the lease which will be in existance as
of the date of its expiration.

§3107.7-2 Terms.

An application to renew shall be filed,
in triplicate, in the proper BLM office at
least 90 days, but not more than 6
months, prior to the expiration of its
terms and shall be accompanied by a
nonrefundable filing fee of $25.

§3107.7-3 Approval.

Copies of the renewal lease, in
triplicate, dated the first day of the
month in which the original lease
terminated, shall be forwarded to the
lessee for execution. If, upon receipt of
the executed lease forms and a
satisfactory lease bond, the lease is
executed by the authorized officer, 1
copy of the lease shall be delivered to
the lessee.

§3107.8 Other types—payment of
compensatory royaity.

The payment of compensatory royalty
shall extend the term of any lease for
the period during which such
compensatory royalty is paid and for a
period of 1 year from the discontinuance
of such payments.

Subpart 3108—Relinquishments,
Termination, Cancellation

§3108.1 Relinquishments.

A lease or any legal subdivision
thereof may be surrendered by the
record title holder by filing a written
relinquishment, in triplicate, in the
proper BLM office. A relinquishment
shall take effect on the date it is filed
subject to the continued obligation of
the lessee and surety to make payments
of all accrued rentals and royalties and
to place all wells on the lands to be
relinquished in condition for suspension
or abandonment in accordance with the
regulations and the terms of the lease. A
statement shall be furnished that all
monies due and payable to workers
employed on the lease premises have
been paid.

§3108.2 Termination by operation of law.

§3108.2-1 Automatic termination and
reinstatement.

(a) Except as provided in paragraph
(d) of this section, any lease on which
there is no well capable of producing oil
or gas in paying quantities, shall
automatically terminate by operation of
law (30 U.S.C. 188) if the lessee fails to
pay the rental at the proper BLM office
on or before the anniversary date of
such lease. However, if the proper BLM
office is closed on the anniversary date,
payment received on the next day the
office is open to the public shall be
deemed timely filed.

(b) If the rental payment due under a
lease is paid on or before its anniversary
date but the amount of the payment is
deficient and the deficiency is nominal
as defined in this section, or the amount
of payment made was determined in
accordance with the rental or acreage
figure stated in a bill or decision
rendered by the authorized officer and
such figure is found to be in error
resulting in a deficiency, such lease
shall not have automatically terminated
unless the lessee fails to pay the
deficiency within the period prescribed
in the Notice of Deficiency provided for
in this section. A deficiency shall be
considered nominal if it is not more than
$25 or more than 5 percent of the total
payment due, whichever is greater, The
authorized officer shall send a Notice of
Deficiency to the lessee on a form
approved by the Director. The Notice
shall be sent by certified mail, return
receipt requested, and shall allow the
lessee 15 days from the date of receipt
or until the due date, whichever is later,
to submit the full balance due to the
proper BLM office. If the payment
required by the Notice is not paid within
the time allowed, the lease shall have
terminated by operation of law as of its
anniversary date. ;

(c)(1) Except as hereinafter provided,
the authorized officer may reinstate a
lease which is terminated for failure to
pay on or before the anniversary date
the full amount of rental due, provided
that:

(i) Such rental was paid or tendered
within 20 days after the anniversary
date; and

(ii) It is shown to the satisfaction of
the authorized officer that the failure to
timely submit the full amount of rental
due was either justified or not due to a
lack of reasonable diligence on the part
of the lessee; and

(iii) A petition for reinstatement,
together with a nonrefundable filing fee
of $25 and the required rental, including
any back rental which has accrued from




Federal Register / Vol. 47, No. 126 / Wednesday, June 30, 1982 / Proposed Rules

28565

the date of the termination of the lease,
is filed with the proper BLM office
within 15 days after receipt of Note of
Termination of Lease due to late
payment of rental. The Notice of
Termination shall be sent only if the
rental is actually paid.

(2) The burden of showing that the
failure to pay on or before the
anniversary date was justified or not
due to lack of reasonable diligence shall
be on the lessee. However, a remittance
which is pestmarked on or before the
lease anniversary date and is received
in the proper BLM office no later than 20
days after such anniversary date shall
be accepted as meeting the showing of
reasonable diligence required in
paragraph (c)(1)(ii) of this section.

(3) Under no condition shall a
terminated lease be reinstated if:

(i) A wvalid oil and gas lease has been
issued prier to the filing of a petition of
reinstatement affecting any of the lands
covered by that terminates lease; or

(ii) The oil and gas interests of the
United States in the lands have been
disposed of or otherwise have become
unavailable for leasing.

(4) The authorized officer shall not
issue a lease for lands covered by a
lease which terminates automatically
until 90 days after the date of
termination,

(d) Where a reinstatement of a
terminated lease is granted under this
section and the authorized officer finds
that the reinstatement will not afford the
lessee a reasonable opportunity to
continue operafions under the lease, the
authorized officer may extend the term
of such lease for a period sufficient to
give the lessee such an opportunity. Any
extension shall be subject to the
following conditions:

(1) No extension shall exceed a period
equivalent to the time [i) beginning
when the lessee knew or should have
known of the termination and (ii) ending
on the date which the authorized officer
grants such petition. 3

(2) No extension shall exceed a period
equal to the unexpired portion of the
lease or any extension thereof remaining
at the date of termination.

(3) When the reinstatement occurs
after the expiration of the term or
extension thereof, the lease may be
extended from the date the authorized
officer grants the pefition.

§3108.3 Cancellation.

(a) Whenever the lessee fails to
comply with any of the provisions of the
law, the regulations issued thereunder or
the lease, the lease may be cancelled by
the Secretary, if the lands covered by
the lease are not known to contain
valuable deposits of oil or gas. The lease

may be cancelled only after notice to the
lessee in accordance with section 31 of
the act and only if default continues for
the period prescribed in that section
after service of notice of failure to
comply. ;

(b) Leases shall be cancelled if
improperly issued.

(c) Leases for lands known to contain
valuable deposits of 0il or gas may be
cancelled only by judicial proceedings
in the manner provided in sections 27
and 31 of the act.

§ 3108.4. Bona fide purchasers.

A lease or interest therein shall not be
cancelled to the extent that such action
adversely affects the title or interest of a
bona fide purchaser even though such
lease or interest, when held by a
predecessor in tifle, may have been
subject to cancellation. All purchasers
are on notice as to all pertinent
regulations and all Bureau records
pertaining to the lease and the lands
covered by the lease. Prompt action
shall be taken to dismiss as a party to
any proceedings with respect to a
violation of any provisions of the act,
any person who shows the holding of an
interest as a bona fide purchaser
without having violated any provisions
of the act. No hearing shall be necessary
upon such showing unless prima facie
evidence is presented to indicate a
possible violation on the part of the
alleged bona fide purchaser. I, during
any such proceeding, a party thereto
files a waiver of his/her rights under the
lease to drill or to assign his/her lease

interests, or if such rights are suspended-

by order of the Secretary pending a
decision, payments or rentals and the
running of time against the term of the
lease involved shall be suspended as of
the first day of the month following the
filing of the waiver of the Secretary's
suspension until the first day of the
month following the final decision in the
proceeding or the revocation of the
waiver for suspension.

Subpart 3109—Leasing Under Special
Acts

§3109.1 Rights-of-way.

The Act of May 21, 1930 (30 U.S.C.
301-306), authorizes either the leasing of
oil and gas deposits under railroad and
other rights-of-way to the owner of the
right-of-way or the entering of a
compensatory royalty agreement with
adjoining landowners. This authority
shall be exercised only where a right or
access was not reserved to the United
States in the right-of-way grant. In all
other cases, such lands shall be subject
to lease under Parts 8110 and 3120 of
this title.

§ 3109.1-1 Application.

No particular form of application for
lease of lands in a right-of-way is
required. Applications shall be filed in
the proper BLM office. Such applications
shall be filed by the owner of the right-
of-way or by his/her assignee and be
accompanied by a nonrefundable filing
fee of $25, and if filed by an assignee, by
a duly executed assignment of the right
to lease. The application shall detail the
facts as to the ownership of the right-of-
way, and of the assignment if the
application if filed by an assignee; the
development of oil and gas in adjacent
or nearby lands, the location and depth
of the wells, the production and the
probability of drainage of the deposits in
the right-of-way. A description by metes
and bounds of the right-of-way is not
required but each legal subdivision
through which the portion of the right-of-
way desired to be leased extends shall
be described.

§3109.1-2 Notice.

After the Bureau of Land Management
has determined that a lease of a right-of-
way or any portion thereof is consistent
with the public interest, either upon
consideration of an application for lease
or on its own motion, the authorized
officer shall serve notice on the owner
or lessee of the adjoining lands. The
adjoining land owner or lessee shall be
allowed a reasonable time, as provided
in the notice, within which to submit a
bid for the extraction of the oil and gas
underlying the right-of-way through
wells on such adjoining lands. The
owner of the right-of-way shall be given
the same time period to submit a bid for
the lease.

§3109.1-3 Award of lease or
compensatory royalty agreement.

Award of lease to the owner of the
right-of-way, or a contract for the
payment of compensatory royalty by the
owner or lessee of the adjoining lands
shall be made to the bidder whose offer
is determined by the authorized officer
to be to the best advantage of the United
States, considering the amount of
royalty to be received and the better
development under the respective
means of production and operation.

§3109.1-4 Compensatory royalty
agreement or lease.

(a) The lease or compensatory royalty
agreement shall be on a form approved
by the Director.

(b) The royalty to be charged shall be
fixed by the Bureau of Land Mangement,
but shall not be less than 16% percent.

(c) The term of the lease shall be for a
period of not more than 20 years.




28566 Federal Register / Vol.

47, No. 126 | Wednesday, June 30, 1982 / Proposed Rules

§3109.2 Lake Mead Recreation Area.

§3109.2-1 Authority to lease.

The Act of October 8, 1964 (16 U.S,C.
460n), provides for mineral leasing
within the Lake Mead Recreation Area,
subject to such limitations, conditions or
regulations as the Secretary may
prescribe, and to such extent as will not
be inconsistent with either the
recreational use or the primary use of
that portion of the area heretofore
withdrawn for reclamation purposes.

§ 3109.2-2 Area subject to lease,

The area subject to lease under this
section is that area which is shown on a
certain map identified as "boundary
map, RA-LM-7060-B, revised July 17,
1963," which is on file and which is
available for public inspection in the
office of the Director, National Park
Service, and in the headquarters office
of the Superintendent, Lake Mead
National Recreation Area. The area
subject to these regulations may be
revised by the Secretary as authorized
in the Act of October 8, 1964.

§3109.3 Wilderness lands.

All laws pertaining to mineral leasing
and the regulations of this chapter
extend to lands subject to the
Wilderness Act of 1964 (16 U.S.C. 1131
et seq.) until midnight December 31,
1983, unless otherwise provided by law.
After that date, the wilderness areas are
withdraw from leasing, subject to valid
existing rights, under section 4(d)(3) of
the Wilderness Act.

§3109.4 Whiskeytown-Shasta-Trinity
National Recreation Area.

Section 6 of the Act of November 8,
1965 (Pub. L. 89-336), authorizes the
Secretary to permit the removal of oil
and gas from lands within the
Whiskeytown-Shasta-Trinity National
Recreation Area in accordance with the
act or the Acquired Lands Mineral
Leasing Act of 1947.

2. Part 3110 is revised to read as
follows:

PART 3110—NONCOMPETITIVE
LEASES

Subpart 3110—Noncompetitive Leases;
General

Sec,

3110.1 Leases terms.

3110.1-1 Duration of lease.

3110.1-2 Dating of lease.

3110.1-3 Lease size.

3110.2 Withdrawal of offer or application.
31103 Action on offer.

Subpart 3111—Over-the-Counter Offers

Sec.
31111 Requirements.

Sec.

3111.1-1 General,

3111.2 Description of lands in offer.

3111.2-1 Public domain.

3111.2-2 Acquired lands.

3111.2-3 Accreted lands.

3111.2-4 Conflicting descriptions.

31113 Future interest offers.

3111.3-1 Application.

3111.3-2 Form of Application.

3111.3-3 Effective date of lease.

3111.3-4 Supplemental agreement.

3111.3-5 Approval.

Subpart 3112—Simuitaneous Filings

Sec.

3112.0-5 Definitions.

31121 Parcels.

31121-1 Availability of lands,

3112.1-2 Parcel list.

3112.1-3 Posting of notice.

3112.2 How to file an application.

3112.2-1 Simultaneous oil and gas lease

applications.

3112.2-2 Filing fees.

3112.2-3 Qualifications.

3112.2-4 Filing assistance.

3112.3 First qualified applicant.

3112.3-1 Selection procedure.

3112.3-2 Reselection process.

31124 Lease issuance.

3112.4-1 Lease offer and payment of the

first year's rental.

3112.4-2 Acceptance of lease offer.

3112.4-3 Restriction on transfer,

31125 Unacceptable filings.

3112.6 Adjudication.

3112.6-1 Rejection of an application.

3112.6-2 Rejection of an offer.

3112.6-3 Cancellation of leases.

3112.7 Auvailability of unleased lands.
Authority: Mineral Lands Leasing Act of

1920, as amended and supplemented (30

U.S.C. 181 et seq.), the Mineral Leasing Act

for Acquired Lands of 1947 (30 U.S.C. 851-

359), the Alaska Naiional Interest Lands

Conservation Act (16 U.S.C. 3101 et seq.),

Federal Land Policy and Management Act of

1976 (43 U.S,C. 1701 et seq.), Federal Property

and Administrative Services Act of 1949 (40

U.S.C. 760 et seq.), the Act of May 21, 1930 (30

U.S.C. 301-308), Omnibus Budget

Reconciliation Act of 1981 (Pub. L. 97-35),

Department of the Interior Appropriations

Act, Fiscal Year 1981 (Pub. L. 96-514) and the

Attorney General's Opinion of April 2, 1941

(40 Op. Atty. Gen. 41).

Subpart 3110—Noncompetitive
Leases, General

§3110.1 Lease terms.

§3110.1-1 Duration of lease.

All noncompetitive leases shall be for
a primary term of 10 years.

§ 3110.1-2 Dating of leases.

All noncompetitive leases shall be
considered issued when signed by the
authorized officer. Leases shall be
effective as of the first day of the month
following the date the leases are issued
except that where prior written request
is made, a lease may be effective the

first of the month within which itis
iesued.

§3110.1-3 Lease size.

(a) No offer may be made for less than
640 acres except where the offer
described all of the available lands in a
surveyed or protracted section, and all
contiguous lands are unavailable.

(b) An offer to lease public domain or
acquired lands may not include more
than 10,240 acres. The lands in an offer
shall be entirely within an area of 6
miles square or within an area not
exceeding 6 surveyed sections in length
or width measured in cardinal
directions. An offer to lease acquired
lands may exceed the 6 mile square limit
if:

(1) The lands are not surveyed under
the rectangular survey system of public
land surveys and are not within the area
of the public land surveys; and

(2) The tract desired is described by
the acquisition tract number assigned by
the acquiring agency and less than 50
percent of the tract lies outside the 6
mile square area.

§3110.2 Withdrawal of offer or
application.

An offer under subpart 3111 or 8112 of
this title may be withdrawn, either in
whole or in part, before the lease issues.
An application under subpart 3112 of
this title may not be withdrawn.

§3110.3 Action on offer.

(a) If, prior to the time a
noncompetitive lease is issued, all or
part.of the lands in the offer are found to
be within a known geologic structure or
a producing oil or gas field ora
favorable petroleum geologic province
in Alaska, the offer shall be rejected in
whole or in part, as appropriate.

(b) No lease shall be issued before
final action has been taken on any prior
offer to lease the lands or any extension
or petition for reinstatement of an
existing or former lease on the lands. If
a lease is issued before final action, it
shall be cancelled, after due notice to
the lessee, if the offeror is qualified to
receive a lease or the petitioner is
entitled to reinstatement of a former
lease,

Subpart 3111—0Over-the-Counter
Offers

§3111.1 Requirements.

§3111.1-1 General.

(a) Except as provided in subpart 3112
of this title, a noncompetitive offer to
lease shall be made on a form approved
by the Director, "'Offer to Lease and
Lease for Oil and Gas™ (for leasing
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public domain lands) or “Offer to Lease
and Lease for Oil and Gas;
Noncompeitive Acquired Lands,” (for
leasing acquired lands) or on unofficial
copies of that form in current use,
Copies shall be exact reproductions on 1
page of both sides of the official
approved form without additions,
omissions or other changes or
advertising. Each offer shall be filled in
by typewriter or printed plainly in ink
and signed by the offeror or offeror's
agent and shall be accompanied by a
nonrefundable filing fee of $75 and the
first year's rental. Five copies of the
official form, or valid reproductions, for
each offer to lease public domain lands
and 7 copies for each offer to lease
acquired lands shall be filed in the
proper BLM office.

(b) Priority of an offer filed over-the-
counter shall be determined as of the
time and date the offer is filed in the
proper BLM office. Offers to lease which
are recieved in the same mail or over-
the-counter at the same time, shall be
considered as having been filed
simultaneously. Priority of the offers as
to the extent of the conflicts between
them shall be determined by random
selection.

(c) No offer may include both public
domain and acquired lands.

(d) Compliance with subpart 3102
shall be required.

(e) The United States shall indicate its
acceptance of the lease offer, in whole
or in part, and the issuance of the lease,
by the signature of the authorized officer
on the lease form. A signed copy of the
lease shall be mailed to the offeror.

(f) Except as herein provided, an offer
which is not filed in accordance with the
regulations in this part shall be rejected.
An offer to lease containing any of the
following deficiencies shall be approved
by the authorized officer, provided all
other requirements are met:

(1) An offer on a lease form not
currently in use; -

(2) An offer on a form not correctly
reproduced provided it contains the
statement that the offeror agrees to be
bound by the terms and conditions of
the lease form in effect on the date of
filing; or

(3) An offer exceeding the 10,240-acre
maximum by not more than 160 acres.
The offeror shall be granted 30 days
from notice of the excess to withdraw
the excess acreage from the offer, failing
which, the offer shall be rejected to the
extent of the excess acreage.

__(8) All offers for leases should name,
if practicable, the United States agency

from which consent to the issuance ofa

lease shall be obtained, or the agency
that may have title records covering the
ownership for the mineral interest

involved, and identify the project, if any,
of which the lands covered by the offer
are a part. Leases for which such
consent is necessary shall not be issued
until the offeror executes any
stipulations that may be required by the
consenting agency.

§3111.2 Description of lands in offer.

§ 3111.2-1 Public domain.

(a) If the lands have been surveyed
under the public land rectangular
system, each offer shall describe the
lands by legal subdivision, section,
township and range.

(b) If the lands have not been
surveyed under the public land
rectangular system, each offer shall
describe the lands by metes and bounds,
giving courses and distances between
the successive angle points on the
boundary of the tract, in cardinal
directions except where the boundaries
of the lands are in irregular form and
connected by courses and distances to
an official corner of the public land
surveys,

(c)(1) When protracted surveys have
been approved and the effective date
thereof published in the Federal
Register, all offers to lease lands shown
on such protracted surveys, filed on or
after such effective date, shall, except as
provided below, include only entire
sections described according to the
section, township and range shown on
the approved protraction surveys.

(2) An offer may include less than an
entire protracted section when only a
portion of such a section is available for
lease. In such case, the offer shall
describe all the available lands by
subdivisional parts in same manner as
provided in paragraph (a) of this section
for officially surveyed lands. If this is
not feasible, as e.g., in the case of an
irregular section, the offer shall be
deemed to include all of the lands in the
described section which are available
for lease.

(d)(1) Where offers are pending for
unsurveyed lands which are
subsequently surveyed or protracted
prior to the lease issuance, the
description in the lease shall be
conformed to the subdivisions of the
approved protracted survey or the
public land survey, whichever is
appropriate.

(2) The description of lands in an
existing lease shall be conformed to a
subsequent resurvey or amended
protraction survey, whichever is
appropriate.

§3111.2-2 Acquired lands.

(a) If the lands have been surveyed
under the rectangular system of public

land surveys, the lands shall be
described by legal subdivision, section,
township and range.

(b) If the lands have not been
surveyed under the rectangular system
of public land surveys, they shall be
described as in the deed or other
document by which the United States
acquired title to the lands or minerals. If
the desired lands constitute less than
the entire tract acquired by the United
States, it shall be described by courses
and distances between successive angle
points on its boundary tying by course
and distance into the description in the
deed or other document by which the
United States acquired title to the lands.
In addition, if the description in the deed
or other document by which the United
States acquired title to the lands does
not include such courses and distances
between the suceessive angle points on
the boundaries of the desired tract, the
description in the offer shall be
expanded to include such courses and
distances.

(c) In those instances where the
acquiring agency has assigned an
acquisition number to the tract applied
for, a description by such tract number
shall be required in lieu of the
description otherwise required by
paragraphs (a) and (b) of this section.

(d) Each offer submitted under
paragraphs (b) and (c) of this section
shall be accompanied by 7 copies of a
map upon which the desired lands are
clearly marked showing their location
with respect to the administrative unit
or project of which they are a part.

§3111.2-3 Accreted lands.

Where an offer includes any accreted
lands, the accreted lands shall be
described by metes and bounds, giving
courses and distances between the
successive angle points on the boundary
of the tract, and connected by courses
and distances to an angle point on the
perimeter of the tract to which the
accretions appertain.

§3111.2-4 Conflicting descriptions.

If there is any variation in the land
description among the required copies of
the official forms, the copy showing the
date and time of receipt in the proper
BLM office shall control.

§3111.3 Future Interest offers.

A lease for future interest in lands
believed, but not known, to contain
mineral deposits may be issued
whenever the public interest will best be
served by the lease issuance,

§3111.3-1 Application.

(a) A noncompetitive future interest
lease shall be issued only to an offeror
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who owns all or substantially all of the
present operating rights in the lands,
either as an operator holding such rights,
or as mineral fee owner or as lessee.

(b) An offer for the future interest
lease filed less than 1 year prior to the
date of vesting in the United States of
the present interest in the minerals shall
be rejected. Upon the vesting in the
United States of the present possessory
interest in the minerals, all offers for
future interest leases pending at the time
shall automatically lapse and thereafter
only offers for a present interest shall be
considered.

§3111.3-2 Form of application.

There is no required form for an offer
to lease a future interest. The offer shall,
to the extent applicable, conform to and
include the terms of the noncompetitive
lease forms currently in use and shall
also be accompanied by a copy of such
lease or contract. In lieu of an abstract,
a certification of title may be furnished.
A future interest offer may include
tracts in which the United States owns a
fractional present interest as well as the
future interest for which a lease is
sought.

§3111.3-3 Effective date of lease.

Future interest leases shall become
effective on the date when the United
States becomes vested with the mineral
rights as stated in the lease. Where the
effective dates of the vesting of the
United States' title to the minerals are
different for different tracts, separate
leases covering each of the different
tracts shall be issued.

§3111.3-4 Supplemental agreement.

(a) As part of the consideration for the
issuance of a future interest lease and as
supplemental thereto, the offeror shall
execute, in triplicate, an agreement for
approval by the Director. The agreement
shall provide for the payment of annual
rental in advance at the rate of $1, ora
minimum royalty of $2 after a discovery
has been made, for each acre covered
by the offer until the future interest
therein becomes possessory and the
lease becomes effective. The agreement
shall be effective as of the date the lease
issues and shall govern the relationship
of the offeror and the United States
between its effective date and the date
when the lease becomes effective.
Where the United States owns both a
fractional interest and fractional future
interest in the minerals in the same
tract, the supplemental agreement shall
cover only the fractional future interest
in that tract. The lease, when issued,
shall cover both the present and future
interests in the lands and shall be
effective for the present interest held by

the United States as of the date on or expired are subject to leasing only
which the lease issues. under this subpart.
(b) The agreement shall provide that (b) Lands in Alaska which are not

the rental shall be $2 per acre per year included in a pending application or
for any lands determined to be withina  offer filed under this subpart and which
known geologic structure, or a favorable are available for posting for

petroleum geologic province in Alaska, simultaneous oil and gas leasing on the
(c) The agreement shall provide that if effective date of this rulemaking shall be
the lands covered by the lease become subject to leasing under the provisions

producing, the lessee shall pay a royalty  of subpart 3111 of this title when such
of not less than $2 per acre per year, at lands become available for leasing.
the particular rate that is applicable as Subsequent leasing shall be in

?esm;}!:ed below. When the interval accordance with this subpart.

rom the date that production is

obtained to the datpe when title shall §3112.1-2 Parcel list.

vest in the United States is: The lands available for leasing shall
Not more than 4 years 10 percent be described in leasing units identified
From 4 years to 8 years 8 percent by parcel numbers. The lands shall also
From 8 years to 12 years 6 percent be described by subdivision, section,

township and acreage if the lands are
surveyed or officially protracted, or if
unsurveyed, by metes and bounds, or by
acquisition tract number. The list shall
include a statement as to, and a copy of,
stipulations applicable to each parcel.

(d) Upon vesting of the rights to the
lands in the United States, the royalty
rate which shall attach to the lease shall
be 12% percent for those lands which are
not within a known geologic structure or
a producing oil or gas field or a
favorable petroleum province in Alt;stllc’a. §3112.1-3 Posting of notice.
and as set forth in §3103.3-1(a)(2) of this At the start of business on the first
title, for those lands which are within working day of January, March, May,

such areas. July, September and November, a list of
§3111.3-5 Approval the lands for which applications shall be
Loases faw fiuture intevest shald bi received shall be posted in the proper

BLM office. The list shall include a
Diroctor The lease chall be sent to the  BOtice stating that the lands lsted are
offeror for signature and return to the subject to the filing of lease applications

. from the time of posting until the close
g:(:}l:s:-ig:‘gl o%fifé:: for signature by the of business on the 15th working day of

that month. Copies of the posted notice

Subpart 3112—Simultaneous Filing n}?y be purchased from the proper BLM
oilice.
§3112.0-5 Definitions.
As used in this subpart, the term §3112.2 How to file an application.

“person or entity in the business of §3112.2-1 Simultaneous oil and gas lease
providing assistance to the participants applications.

in the Federal simultaneous oil and gas
leasing program" means those
enterprises, commonly known as filing
services, which sign, formulate, prepare
or otherwise complete or file
applications for oil and gas leases for
consideration. All other services such as
general secretarial assistance or general
geologic advice whether or not it is
specifically related to Federal lease
parcels or leasing, are excluded from

(a) An application to lease under this
subpart consists of a simultaneous oil
and gas lease application on a form
approved by the Director, completed,
signed and filed pursuant to the
regulations in this subpart. The first
applicant for a‘lease, as determined
under the regulations in this subpart,
who is qualified to hold a lease under
the Act and the regulations in this title

2 ot shall be given the opportunity to
this definition. complete an offer to lease as described
§3112.1 Parcels. in §3112.4-1 of this title.

(b) The application shall include the

§3112.1-1  Availability of lands. applicant's personal or business

(a) Except as provided in paragraph address. All communications relating to
(!.)] of this section and §3120.1 of this leasing shall be sent to that address and
title, all lands which are not within a it shall constitute the applicant’s

known geologic structure of a producing  address of record for the purposes

oil or gas field, or a favorable petroleum  provided in §3112.4-1 of this title. The
geologic province in Alaska, and were address of any other person or entity
covered Federal oil and gas leases which is in the business of providing
which have been cancelled terminated assistance to those participating in the
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simultaneous oil and gas leasing system
shall not be used.

(c) The application shall be dated at
the time of signing. The date shall reflect
that the application was signed within
the filing period.

(d) The parcel applied for shall be
identified by the proper parcel number,
including State prefix, as shown on the
posted notice.

(e) Applicants participating in the
simultaneous oil and gas leasing
program in Bureau of Land Management
State offices which use automated
processing shall enter their social
security number on the lease
application. Corporations and other
entities shall use their Internal Revenue
Service number or taxpayer number. If
an applicant has no social security
number or does not wish to disclose
such a number, the Bureau shall, upon
application, assign an applicant number
which shall be used for all future filings.

(f) No person or entity shall hold, own
or control an interest in more than 1
application for a particular parcel.

(g) The properly completed and signed
lease application shall be filed in the
proper BLM office.

§3112.2-2 Filing fees.

Each filing shall be accompanied by a
nonrefundable filing fee of $75. Failure
to submit sufficient fees to cover all
filings in a group shall render
unacceptable the entire group of filings
submitted with that remittance, except
that a filing fee deficiency of not more
than 1 percent of the total filing fee shall
be deemed a curable defect. An
uncollectible remittance covering the
filing fee(s) shall result in
disqualification of all filings covered by
it. Any uncollectable remittance or
deficiency shall constitute a debt due to
the United States which shall be paid
before the applicant shall be permitted
to participate in any future selection.

§3112.2-3 Qualifications.

Compliance with subpart 3102 of this
title is required. The applicant shall set
forth on the lease application, or on a
separate accompanying sheet, the
names of all other parties who hold an
interest (as defined in § 3100.0-3(k) of
this title) in the application, or the lease,
if issued.

§3112.2-4 Filing assistance.

Any applicant receiving the
assistance of any person or entity which
is in the business of providing
assistance to participants is the Federal
simultaneous oil and gas leasing
program shall indicate on the lease
application the name of the party or
filing service that provided assistance.

§3112.3 First qualified applicant.

§ 3112.3-1 Selection procedure.

(a) One applicant shall be considered
for each numbered parcel. If more than 1
lease application is filed for a parcel, the
successful applicant shall be determined
by random selection.

(b) The results of the selection process
shall be posted in the proper BLM office.
(c) All unsuccessful applicants shall
be notified in writing or by return of

their applications.

(d) Successful applicants shall be
notified in accordance with § 3112.4-1 of
this title.

§3112.3-2 Reselection process.

If a properly filed application is
omitted from the selection process, a
new selection shall be held. An omitted
application may not be withdrawn by

° the applicant. The new selection shall
consist of the omitted application(s) and
the number of blank applications equal
to the number of applications which
were included in the first selection. The

“new selection shall be conducted in the
same manner as the original selection. If
the omitted application is not selected,
the result of the original selection shall
stand. However, if an omitted
application is selected, it shall displace
the application selected in the original
selection.

§3112.4 Lease issuance.

§3112.4-1 Lease offer and payment of the
first year’s rental.

(a) The lease agreement, consisting of
a lease form approved by the Director,
and stipulations included on the posted
list or later determined to be necessary,
shall be forwarded to the first qualified
applicant for signing, together with a
request for payment of the first year's
rental. Only the personal handwritten
signature, in ink, of the prospective
lessee, or his/her attorney-in-fact as
described in paragraph (b) of this
section, shall be accepted. The signed
lease agreement and rental payment
shall be filed in the proper BLM office
within 30 days from the date of receipt
of the notice, and shall constitute the
applicant's offer to lease.

(b) An attorney-in-fact may sign the
lease offer and pay the first year’s rental
only if:

(1) The power of attorney prohibits
the attorney-in-fact from filing offers on
behalf of any other participant;

(2) The power of attorney specificaly
authorizes the attorney-in-fact to
execute on behalf of the participant all
offers, statements or interest and of
holding and other statements required
by the regulations; and

(3) The power of attorney binds the
participant to representations made on
his/her behalf by the attorney-in-fact
under the power of attorney. An
attorney-in-fact signing a lease offer on
behalf of the prospective lessee shall
file, together with the offer, a copy of
his/her power of attorney over the
personal handwritten signature, in ink,
of the prospective lessee. Evidence of
the applicant's physical handicap which
precludes an ability to sign may be
submitted in lieu of the applicant’s
signature on the power of attorney.

§3112.4-2 Acceptance of lease offer.

The signature of the authorized officer
on the lease shall constitute the
acceptance of the lease offer and the
issuance of the lease by the United
States.

§3112.4-3 Restriction on transfer.

For restrictions on transfers, see
§ 3106.1(b) of this title.

§31125 Unacceptable filings.

(a) Applications shall be examined
prior to selection and the application or
written notice, together with the filing
fee, shall be returned to the applicant or
remitter for any filing which is:

(1) Received prior to the beginning of
the simultaneous filing period;

(2) Received after the closing of the
filing period;

(3) Accompanied by an unacceptable
remittance or insufficient filing fees;

{4) Filed in the wrong office;

(5) Filed without a parcel number or
with a parcel number which is not on
the current posted notice;

(6) Filed for a parcel which is
withdrawn by the Bureau of Land
Management;

(7) Received in a condition which the
authorized officer determines will
prevent automated processing; or

(8) Filed on the wrong form.

(b) Failure to identify a filing as
unacceptable prior to selection does not
bar rejection after selection for the
reasons listed in this section or any
reason set forth in §§ 3112.6-1 through
3112,6-3 of this title.

§ 31126 Adjudication,

§3112.6-1 Rejection of an application.

(a) Rejection is an adjudication
process which follows selection. Filing
fees for rejected filings are the property
of the United States and shall not be
returned.

(b) Any application which is not filed
in accordance with § 3112.2 of this title
or any application which is
unacceptable, as set forth in § 3112.5 of
this title, shall be rejected.
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Misplacement of name and address or
incomplete address on the face of form
3112-1 shall not be a basis for rejection
until 30 days from posting the list of
priority or return of the documents
described in § 3112.1-4 of this title as
undeliverable, whichever is later.

(c) Any agreement, scheme, plan or
arrangement entered into prior to
selection, which gives any party or
parties more than a single opportunity of
successfully obtaining a lease or interest
therein is prohibited. Any application
made in accordance with such
agreement, scheme, plan or arrangement
shall be rejected: Specifically:

(1) Any agreement, scheme, plan or
arrangement which obligates the
applicant to transfer any interest in the
lease, if issued, to a third party; or which
gives the third party a right of first
refusal for the lease, if issued; or which
obligates the applicant to use the
services of the third party when
assigning or transferring any interest in
the lease, if issued, is prohibited if such
agreement, scheme, plan or arrangement
exists between the third party and 2 or
more applicants for the same parcel or if
the third party files for the same parcel
as the applicant;

(2) Any agreement, scheme, plan or
arrangement between any person or
entity in the business of providing
assistance to participants in the Federal
simultaneous oil and gas leasing
program and any potential assignee
whereby such person or entity will seek
to induce an assignment of any lease is
prohibited;

(3) Filings by members of an
association, including a partnership, or
officers of a corporation, under any
agreement, scheme, plan or arrangement
whereby the association or corporation
has an interest in more than a single
filing for a single parcel are prohibited;
or

(4) Separate filings by a trustee or
guardian in its own behalf and on behalf
of 1 or more beneficiaries on the same
parcel or, separate filings by a trustee or
guardian on behalf of 2 or more
beneficiaries on the same parcel or,
separate filing by the grantor or person
with the power of revocation of a
revocable trust and the trust are
prohibited.

(d) The application of the first
qualified applicant shall be rejected if -
an offer is not filed in accordance with
§ 3112.4-1 of this title.

(e) The authorized officer shall reject
all filings which are made in accordance
with any illegal agreement, scheme, plan
or arrangement and shall take other
appropriate actions including
investigations for prosecution under 18
U.S.C. 1001.

§3112.6-2 Rejection of an offer.

An offer shall be rejected if the
application upon which it is based
should have been properly rejected
under § 3112.6-1 of this title.

§3112.6-3 Cancellation of leases.

In the event a lease has been issued
on the basis of an application or offer
which properly should have been
rejected or, if any interest in any lease is
owned or controlled directly or
indirectly in violation of any of the
provisions of the act or regulations in
this title, action shall be taken to cancel
the interest or lease unless the rights of
a bona fide purchaser, as provided in
§ 3108.3(c) of this title, intervene. The
United States may take action to cancel
regardless of whether information
showing the application or offer was
rejectable is obtained or was available
before or after the lease was issued.

§3112.7 Availability of unieased lands.

The State Director of the proper BLM
office may make available for leasing
under subpart 3111 of this title any
parcel which has been made available
for leasing under this subpart upon a
determination the parcel is not
favorable for the production of oil and
gas and that little or no interest in
leasing such parcel exists. Such parcels
shall become available for leasing under
subpart 3111 of this title upon notation
of such fact to the public land records.

Part 3120 is revised to read as follows:
PART 3120—COMPETITIVE LEASES
Subpart 3120—Competitive Leases

Sec.

31201 General.

3120.2 Lease terms.

3120.2-1 Duration of lease.

3120.2-2 Dating of lease.

3120.2-3 Lease size.

3120.2-4 Qualification.

3120.3 Initiation of offer.

31204 Notice of lease sale.

3120.4-1 Contents of notice.

3120.4-2 Detailed statement.

3120.4-3 Publication of the notice.

3120.5 Award of lease.

31206 Rejection of bid.

3120.7 Consideration of next highest bidder.

3120.8 Future or fractional interest.

3120.8-1 Applications.

3120.8-2 Supplemental agreement.

3120.8-3 Compensatory royalty agreements.
Authority: Mineral Lands Leasing Act of

1920, as amended and supplemented (30

U.S.C. 181 et seq.), the Mineral Leasing Act

for Acquired Lands of 1947 (30 U.S.C. 351~

359), the Alaska National Interest Lands

Conservation Act (16 U.S.C. 3101 et seq.),

Federal Land Policy and Management Act of

1976 (43 U.S.C. 1701 et seq.), Federal Property

and Administrative Services Act of 1949 (40

U.S.C. 760 et seq.), the Act of May 21, 1930 (30

U.S.C. 301-306), Omnibus Budget

Reconciliation Act of 1981 (Pub. L. 97-35),
Department of the Interior Appropriations
Act, Fiscal Year 1981 (Pub. L. 96-514) and the
Attorney General's Opinion of April 2, 1941
(40 Op. Atty. Gen. 41).

Subpart 3120—Competitive Leases

§3120.1 General.

Lands which shall be leased by
competitive bidding under this subpart
include:

(a) Lands within any known geologic
structure of a producing oil or gas field,
as determined by the Service.

(b) Lands for which authority to lease
has been delegated to the General
Services Administration.

(c) Lands in Alaska within a favorable
petroleum geologic province, as
determined by the Service.

(d) If, in proceeding to cancel a lease,
interest in a lease, option to acquire a
lease or an interest therein, acquired in
violation of any of the provisions of the
act, an underlying lease, interest or -
option in the lease is cancelled or
forfeited to the United States and there
are valid interests therein which are not
subject to cancellation, forfeiture or
compulsory disposition, such underlying
lease, interest or option shall be sold to
the highest responsible, qualified bidder
by competitive bidding in a manner
similar to that provided in the offering of
leases by competitive bidding subject to
all outstanding valid interests therein
and valid options pertaining thereto.
However, if less than the whole interest
in the lease, interest or option is
cancelled or forfeited, such partial
interest shall likewise be sold by
competitive bidding. If no satisfactory
offer is obtained as a result of the
competitive offering of such whole or
partial interests, such interests may be
sold by such other methods as the
authorized officer deems appropriate,
but on terms no less favorable to the
United States than those of the best
competitive bid received.

{e) Lands which are otherwise
unavailable for leasing but which are
subject to drainage (protective leasing).

§3120.2 Lease terms.

§ 3120.2-1 Duration of lease.

Competitive leases shall have a
primary term of 5 years.

§ 3120.2-2 Dating of lease.

All competitive leases shall be
effective as of the first day of the month
following the date the leases are signed
on behalf of the United States except
where prior written request is made, a
lease may be made effective on the first
of the month within which it is signed.
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§3120.2-3 Lease size.

(a) Lands outside of Alaska which are
within a known geologic structure of a
producing oil or gas field shall be
divided into leasing blocks or tracts in
units of not more than 840 acres each,
which shall be as nearly compact in
form as possible.

(b) Lands in Alaska which are within
a favorable petroleum geologic province
shall be divided into leasing blocks or
not more than 2,560 acres, which shall
be as compact in form as possible.

(c) If 2 or more blocks are awarded to
any bidder, the blocks where the total
combined acreage does not exceed the
maximum allowable lease size may be
included in a single lease if
circumstances warrant.

(d) Leases for lands in which the
United States owns a future interest
shall be subject to the same acreage
limitations as set forth in paragraphs (a)
and (b) of this section.

§3120.2-4 Qualifications.

(a) Each bidder shall submit with the
bid a statement over the bidder’'s own
signature with respect to compliance
with subpart 3102 of this title.

(b) The successful bidder at a sale by
public auction shall on the day of the
sale deposit with the authorized officer,
and each bidder, if the sale is by sealed
bids, shall submit with the bid one-fifth
the amount bid.

§3120.3 [Initiation of offer.

A request or nomination of a tract(s)
for competitive sale shall be submitted
to writing to the proper BLM office. The
Bureau of Land Management may also
on its own motion offer lands through
competitive bidding.

§3120.4 Notice of lease sale.

§3120.4-1 Contents of notice,

The notice of lease sale shall state the
time, date and place of the sale
including a general description of the
lands offered for sale, and information
on where the detailed statement of the
precise description and terms and
conditions of the lease(s), including
rental and royalty rates, as well as
where bid forms may be obtained.

§3120.4-2 Detailed statement.

~ The detailed statement shall contain
information on when and where to
submit bids, bidding requirements,
Payments required, lease terms and
stipulations, the description of the
leasing unite being offered and any

other information that may be helpful to
the prospective bidder.

3120.4-3 Publication of the notice.

The notice of lease sale shall be
published one a week for 3 consecutive
weeks in a newspaper of general
circulation in the area in which the
lands are situated or in such other
publication as the authorized officer
may determine.

§3120.5 Award of lease.

(a) All bids shall be opened at the
time and date specified in the notice of

lease sale, but no bids shall be accepted

or rejected at that time. Bids received
after that time shall not be considered.
The right to reject any and all bids is
reserved,

(b) The lease shall be awarded to the
highest responsible qualified bidder.
Three copies of the lease on a form
approved by the Director shall be sent
to the successful bidder who shall
within 15 days of receipt of notice, sign
the lease forms, pay the balance on the
bonus bid and the first year's rental and
file a bond as required under subpart
3104 of this title.

§3120.6 Rejection of bid.

If the high bid is rejected for failure of
the successful bidder to execute the
lease forms and pay the balance of the
bonus bid, or otherwise to comply with
the regulations of this subpart, the one-
fifth bonus accompanying the bid shall
be forfeited.

§ 3120.7 Consideration of next highest
bid.

The Department reserves the right to
offer the lease to the next highest bidder
if the highest bid is rejected. In no event
shall an offer be made to the next
highest bidder if the difference between
his/her bid and that of the successful
bidder is greater than the one-fifth
bonus forfeited by the successful bidder.

§3120.8 Future or fractional interest.

§3120.8-1 Application.

Applications and requests to have
leases offered competitively for future or
fractional interests in lands shall, to the
extent possible, conform to and include
the information requested in §§ 3101.3-2,
3111.2(a) and this subpart. The
competitive lease sale for such interests
shall be conducted in the same manner
as provided under this subpart.

§3120.8-2 Supplemental agreement.

(a) The high bidder for a competitive
future or fractional interest shall be
required to execute a supplemental
agreement as provided under § 3111.3-4
of this title except that the annual rental
or minimum royalty shall be $2 per acre.

(b) The agreement shall provide that if
the lands covered by the lease become
producing, the lessee shall pay a royalty
of not less than $2 per acre per year, at
the particular rate that is applicable as
described below. When the interval
from the date that production is
obtained to the date when title shall
vest in the United States is:

Not more than 4 years 10 percent
From 4 years to 8 years 8 percent
From 8 years to 12 years 6 percent
More than 12 years 4 percent

(c) Upon the vesting of the rights to
the lands in the United States, the
royalty shall be as described in § 3103.3-
1 of this title.

§3120.8-3 Compensatory royaity
agreements.

The terms and conditions of
compensatory royalty agreements
involving acquired lands in which the
United States owns a future or fractional
interest shall be established on an
individual case basis. Such agreements
may be considered in lieu of leasing
where the interest of the United States
in the oil and gas deposit includes both
a present and a future fractional interest
in tlll:e same tract containing a producing
well.

PART 3140—COMBINED
HYDROCARBON LISTING

4, Section 3142.4 is revised to read:

§3142.4 Qualifications.

Submission of a lease bid constitutes
certification of compliance with the
regulations in this group. Anyone
seeking to acquire, or anyone holding, a
Federal oil and gas lease or interest
therein may be required to submit
additional information to show
compliance with the regulations in this

group.
PART 3150 [REMOVED]

5. Part 3150 is removed in its entirety.
Garrey E. Carruthers,
Assistant Secretary of the Interior.
March 5, 1982.
[FR Doc. 82-17646 Filed 6-29-82; 8:45 am|
BILLING CODE 4310-84-M
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DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Parts 870, 872, 874, 875, 877,
879, 882, 884, 886, and 888

Revision of the Abandoned Mine Land
Reclamation Program Rules

Acency: Office of Surface Mining
Reclamation and Enforcement, Interior.

ACTION; Final rules.

suMmARY: The Office of Surface Mining
(OSM) has revised the abandoned mine
land reclamation rules in response to the
Administration’s request for regulatory
review. These revised rules concern the
establishment and administration of the
Abandoned Mine Land Reclamation
(AMLR] Program by the States, Tribes,
and Federal Government as required by
the Surface Mining Control and
Reclamation Act of 1977, (the Act). The
revised rules clarify the relationships
and responsibilities of the States, Indian
tribes, and Federal Government in
implementing @ coordinated AMLR
Program.
EFFECTIVE DATE: June 30, 1982.
FOR FURTHER INFORMATION CONTACT:
Don Willen, Chief, Division of
Abandoned Mine Land Reclamation,
1951 Constitution Ave., NW,,
Washington, D.C. (202) 343-7951.
SUPPLEMENTARY INFORMATION: The
Abandoned Mine Land Reclamation
Program was established by the Surface
Mining Control and Reclamation Act of
1977 (the Act, Pub. L. 85-87, 30 U.S.C.
1201 et seq.) in response to concern over
extensive environmental damage caused
by past coal mining activities. The
Abandoned Mine Reclamation Fund
derives its financing from Title IV of the
Act which establishes a fee on coal
production for the purpose of financing
specified Federal, State, and Indian
reclamation programs. Programs funded
by congressional appropriation include
grants to States and Indian tribes to
plan and carry out reclamation
programs and projects, Federal
reclamation projects carried out by the
Secretary of the Interior through OSM
and other Interior agencies, and the
Rural Abandoned Mine Program
(RAMP) administered by the Secretary
of Agriculture and carried out by the
Soil Conservation Service. On October ~
25, 1978, OSM published final rules (43
FR 49932-49952) implementing an
abandoned mine land reclamation
program incorporating the provisions of
Title IV of the SMCRA.

These rules established procedures
and requirements for the preparation

and implementation of State and Indian
reclamation programs, consisting of
reclamation plans, submission of annual
projects, and applications for annual
grants. Additional parts included
provisions for Federal, State, and Indian
Abandoned Mine Reclamation Funds,
general reclamation objectives, rights-
of-entry, liens, emergency reclamation
procedures, acquisition and disposition
of lands and waters, reclamation on
private lands, and Indian reclamation
programs,

Rules relating to the amount and
collection of fees were promulgated in
30 CFR Part 837 on December 31, 1977
(42 FR 62713). This Part has since been
redesignated as Part 870.

Information Collection and
Recordkeeping Requirements

The information collection
requirements in the existing AMLR rules
were approved by OMB under 44 U.S.C.
3507. Those approvals were identified in
“notes"” at the introductions to 30 CFR
Parts 870, 872, 877, 879, 882, 884 and 886.
OSM has deleted those “notes" and
codified the OMB approvals under new;
§§870.10, 872.10, 877.10, 879.10, 882.10,
and 886.10. These approvals are
described below under the preamble
discussions for each Part having
information collection and
recordkeeping requirements, Since the
information collection requirements
contained in § 884.13 and §884.15 have
fewer than 10 respondents per year, they
are exempt from the requirements of the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.) and do not require
clearance by the Office of Management
and Budget.

The required information is being
collected to insure the adequate
implementation of approved reclamation
programs and to enforce the fee
provisions of the Act. OSM, States, and
Indian tribes will use the information,
and it will benefit the States and Indian
tribes by enabling OSM to effectively
allocate grant funds for administration
and implementation of State/Indian
reclamation plans and construction
projects.

Introduction To Final Rule Revisions

Pursuant to Executive Order 12291,
every Federal agency is required, within
applicable statutory constraints, to
choose regulatory goals that maximize
benefits to society and to select the most
efficient and effective means to achieve
these goals. In addition, one of the
Secretary’s goals is to eliminate rules
which are excessive, burdensome or
counterproductive. To accomplish this
deregulation and regulatory reform and
to assure that the Executive Order is

carried out, OSM with the assistance of

‘the Secretary's Regulatory Reform Task

Force, has reviewed its existing rules
concerning the implementation of the
abandoned mine land reclamation
program and is promulgating final
revisions to 30 CFR Chapter VII,
Subchapter R. OSM has sought to
provide early and meaningful public
participation during its regulatory
review. To this end, OSM has met with
and received comments and
recommendations from the
representatives of coal mining States. A
public comment period was held (46 FR
60778 and 47 FR 967) and a public
hearing was conducted on January 8,
1982,

Numerous comments from the public
and representatives of the States,
industry, and environmental
organizations were received and
considered in the rulemaking process.
All substantive comments received are
addressed in the following preamble.

All comments received as well as
summaries of meetings held and the
record of the public hearing are
available for inspection in the
Administrative Record, Room 5315, 1100
L St, NW., Washington, D.C.

Organization

The regulatory revisions are intended
to implement the requirements of the
Act consistent with the purposes'stated
in Section 102(h), its legislative history,
and the Secretary's commitment to
avoid excessive and burdensome rules.
The material is organized into parts
which comprise Subchapter R.

Part 870—Abandoned Mine Reclamation
Fund—Fee Collection And Coal
Production Reporting

Title IV of the Surface Mining Control
and Reclamation Act of 1977 (the Act)
directed the Secretary of the Interior to
collect per-ton reclamation fees from
coal mine operators to support the
reclamation and other activities listed
under this title. OSM developed a
reclamation fee collection program and
published rules in the Federal Register
to assist mine operators in meeting their
fee obligations, to specify management
activities for fee collection, and to
define a range of compliance activities
that include compliance investigations,
audits, debt collection, and litigation
procedures,

The major components of the fee
collection program are the fee collection
system, the fee compliance system, and
the litigation system.

Fee collection system: The United
States Bureau of Mines' (BOM) Finance
Branch in Denver, Colo,, is currently
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OSM's agent for the collection of fund
revenues. BOM, through a reimbursable
agreement with OSM, is responsible for
providing accounting and data
processing services to implement and
maintain a reclamation fee collection
system. These services include (1)
collecting and depositing reclamation
fees into the Federal depository, (2)
providing an automated information
system for fee payments, delinquencies,
and program management, and (3)
reconciling procedures to make annual
allocations of collections for
appropriation and use by States and
Indian tribes under approved
reclamation programs.

Fee compliance system: Fee
compliance officers are located in the
coal producing regions to insure that
fees are cpllected through appropriate
investigation, audits, and collection
activities.

Litigation system: The Associate
Solicitor, Division of Surface Mining, is
responsible for litigation associated with
the collection of delinquent fees. The
Division takes enforcement action to
collect delinquent fees and provides
legal assistance on fee-related issues.

On December 13, 1977, OSM |
published final rules as Part 837 (42 FR
62713) setting forth procedures for
payment of reclamation fees and
recordkeeping requirements, On May 15,
1978, OSM published an amendment to
these rules (43 FR 20793) to establish the
interest rate on late payments. These
rules were later renumbered in the Code
of Federal Regulations as Part 870.
Although the existing rules have been
adequate for initial implementation of
OSM's fee collection program, this
revision clarifies those rules regarding
the individual responsible for the fee
payment; the point of initial sales,
transfer of ownership, or use; the
method by which the fee liability is
calculated; and OSM's authority to
examine sales records relevant to
determination and verification of fee
liability.

Section 870.1 (Scope). The existing
section has not been changed. One
commenter recommended that the entire
fee collection program be turned over to
the States. OSM's response is that
Section 405(d) of the Act, which
addresses State reclamation programs,
excludes fee collection activities. Fees
are paid to the Secretary of the Interior;
they are then deposited in a United
States Treasury Trust Fund and
subsequently appropriated from this
fund by Congress to carry out
reclamation projects. Accordingly, even
if some administrative collection
dctivities could be transferred to the
States, the monies collected could not be

retained by the States due to the
statutory provisions. OSM has elected,
therefore, to retain all collection work.

Two commenters also proposed that
Part 870 include detailed procedures for
collection and enforcement actions
against delinquent operators and
provide for regular program reports to
each State on delinquencies, collections,
litigation, etc. OSM does not believe
that internal procedures and program
reports belong in these rules. Part 870
establishes procedures to assist
operators in voluntarily complying with
the fee reporting and payment
provisions of the Act and to assist
agency employees in administering th
fee collection program. ‘

Section 870.2 (Objectives). This
section has been deleted. OSM
considers this section unnecessary
because the objectives are clearly
defined in the Act,

Section 870.3 (Responsibility). This
section has been deleted for the same
reason as § 870.2.

Section 870.5 (Definitions). All
definitions used in Parts 870 through 888
have been moved to this section for
clarity and ease of reference. Amended
or new definitions are set forth below,
along with a discussion of the comments
received, Throughout Subchapter R, the
term “Office” has been changed to
“OSM" to avoid possible confusion with
other offices. There is no change in
meaning, and "OSM" has been added to
the list of definitions in § 870.5.

Abandoned Mine Reclamation Fund.
In the existing rules and Section 401 of
the Act, this “fund” is described as a
“trust fund.” This caused certain States
to inquire whether trust fund moneys
are deposited in interest-bearing
accounts, Consequently, the word,
“trust" was replaced by the word,
“special,” in the proposed regulations to
avoid confusion in the definition. Five
commenters opposed the use of the term
“special fund” based on the view that
the intent of Section 401(a) of the Act
was to establish an interest-bearing
“trust fund." The Treasury does not pay
interest on moneys in special accounts
unless Congress specially provides for
interest to be paid and makes
appropriations for that purpose.
Congress has not provided for interest
payments in Title IV of the Act nor
appropriated moneys for that purpose.
The use of the term “special fund" is,
therefore, retained as proposed,

One commenter urged that, when the
Act comes up for amendment, the 50-
percent share allocated to the States be
placed in an interest-bearing account.
This comment is outside the scope of
this rulemaking activity.

Anthracite, bituminous, and
subbituminous coal. In the existing
rules, this definition is included to
distinguish all other coals from lignite.
Such a distinction is necessary because
Section 402(a) of the Act establishes a
separate tonnage fee for lignite coal.

Two commenters suggested that the
definition of anthracite, bituminous, and
subbituminous coal be revised to
exclude excess moisture; that is,
including the natural inherent or bed
moisture of the coal, but not water
adhering to the surface of the coal. Both
commenters asserted that such a change
would make this definition “consistent
with the exclusion of excess moisture in
the existing definition of lignite coal.”
This change excludes “excess moisture”
from the calculation of weight for
determining fee liability. The excess
moisture issue and related comments
are addressed in § 870.12, below.
However, it should be noted that all
references to moisture in the definition
of lignite coal relate to the accepted
technical definition (Parr’s formula).
This definition is for categorizing coal as
lignite and has no relevance to the
excess moisture issue. Once coal is
determined to be lignite, moisture {or
other impurities) will not be excluded
from the gross weight of the lignite
unless physically removed prior to sale,
transfer of ownership, or use. Therefore,
no revision is being made to the
definition of anthracite, bituminous, and
sybbituminous coal.

Eligible lands and water. This term
has been included to clarify what lands
and water qualify for reclamation
expenditures under Section 404 of the
Act, One commenter requested OSM to
“petition” Congress to remove the
requirement that AMLR funds be used
for “pre-Act scars only”. This
commenter wanted the States to have
discretion to select reclamation projects
regardless of when they originated.
OSM plans to consider this request if
and when amendments to the Act are
considered by Congress. For the present,
however, both the Act and
Congressional intent are clear that lands
which were mined and abandoned or
inadequately reclaimed after August 3,
1977, are not eligible for expenditures
under Title IV of the Act. Congress,
intended the States to administer
regulatory programs that require
adequate reclamation of surface mined
land after August 3, 1977.

Expended. This term has been revised
to provide that “expended” means that
moneys have been obligated,
encumbered, or committed for work to
be accomplished or services to be
rendered. The definition formerly used
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was the strict interpretation of Black's
Law Dictionary: “to pay out or
distribute”. One commenter supported
the change because it provides greater
flexibility to the States. Another
commenter opposed the change because
the revised definition results in
expanding “the language of the Act

. beyond that intended, which was actual
expenditure.” This commenter further
contends that the effect of the revised
definition will be to allow “hasty,
unplanned commitments of funds” to
avoid having these funds subject to
withdrawal by the Director since, under
§ 872.11(b), funds not expended by the
States within 3 years of the date of their
allocation may be withdrawn and used
for other reclamation. This commenter
further requested that, if the revised
definition is not withdrawn, then it
should be amended to include funds
obligated, encumbered, or committed “in
a planned manner pursuant to
established priorities and criteria for
reclamation.” The purpose of this
suggested amendment is, according to
the commenter, “to insure that the
commitments are made in a rational
fashion."

OSM finds no basis for the
commenter's assertion that the Act
limits the word “expended"” to mean
only “actual expenditure” of funds.
OSM has the responsibility to interpret
the Congressional language in keeping
with the Act and legislative intent. The
revised definition of “expended"”
provides greater clarity and should
encourage participation in the AMLR
Program by providing the States with
more flexibility in the management of
AMLR funds. Congress intended the
States to have primacy in the
administration of their abandoned mine
land reclamation programs and the
revised definition advances this
legislative mandate. Moreover, OSM
believes that there are sufficiently
stringent financial control procedures
required by OMB Circular A-102 to
prevent misuse of funds.

Left or abandoned in either an
unreclaimed or inadequately reclaimed
condition, This definition was modified
to eliminate the confusion between the
findings of “eligibility” and those related
to “abandonment” and “inadequate
reclamation”. One commenter pointed
out that in the preamble discussion of
the proposed revision (46 FR 60780) the
impression was given that OSM makes
the findings for eligibility for
reclamation under Title IV of the Act for
the Rural Abandoned Mine Program
(RAMP). In order to clarify any possible
misimpression, OSM's position is that
the agency responsible for conducting

the reclamation (State, Indian tribe,
Department of Agriculture, or OSM) is
also responsible for determining
reclamation project eligibility under
Title IV of the Act. This position does
not, however, lessen OSM's
responsibility for monitoring and
oversight of reclamation programs
required by Section 405 of the Act.

The revised definition provides
sufficient latitude for the Federal agency
or State/Indian tribe to exercise
discretion on a case-by-case basis in its
determination of eligibility for
reclamation expenditures under Title IV,
The following are examples of different
applications of the revised definition:

Example 1—OSM considers lands and
water eligible, if the following
conditions are met: (1) All conditions in
Section 404 of the Act are met; (2) All
mining processes have ceased but a
permit did exist as of August 3, 1977;
and (3) The permit has since lapsed and
has not been renewed or superseded by
a new permit as of the date of the
request for reclamation assistance.

Example 2—Where a permit has
lapsed prior to August 3, 1977, but
subsequent reclamation attempts were
made after that date to satisfy State
regulatory or bond requirements, the
area would still be eligible.

Example 3—{One commenter
suggested that a third example should
be given). OSM considers lands and
water eligible if the following conditions
are met: (1) Mining ceased prior to
August 3, 1977, (2) No mining activity
occurred or will occur after August 3,
1977; (3) A permit or bond exists as of
August 3, 1977, and this permit or bond
is released after all conditions are met;
and (4) The land was inadequately
reclaimed due to State requirements in
existence at the time. These three
examples illustrate the complexity of the
factual situations faced by the
reclamation authorities and the need to
consider each project on a case-by-case
basis. :

Lignite coal. The comma after the
word, “moist,” has been deleted from
the definition in the existing rules to
correspond with the sentence structure
in Title VII, Section 701(30). In addition,
two commenters noted in the proposed
definition that the word “Fund” should
be replaced by “pound,” that is, “less
than 8,300 British thermal units per
pound." [Emphasis added]. That
editorial revision has been made in the
definition. One commenter
recommended adding a sentence to the
definition saying “this term does not
include anthracite, bituminous, and
subbituminous coal.”” Such language is
both unnecessary and redundant. The

definition of lignite is based on “Parr’s
formula" and is reprinted verbatim to
avoid possible confusion or the need to
further cross-reference. Moreover,
anthracite, bituminous, and
subbituminous coals are defined as “all
coals other than lignite coal.”

Operator. OSM is withdrawing this
definition from the final rules and will
be proposing a new definition in the
near future. Until a new definition is
finalized, OSM expects to follow its past
policy of an expansive interpretation of
the term “operator” when necessary to
recover reclamation fees. See, 42 FR
62713 (December 13, 1977), comment No.
2.

Permanent facility. This is a new
definition requested by the States in
comments on the draft proposed rules.
The definition clarifies and prevides a
more flexible way to define “facility" as
it relates to structures and any
modification of the surface designed to
remain after reclamation.

Project. This is a new definition which
should provide the States and Indian
tribes the opportunity to define the
scope of their projects in concert with
their individual abandoned mine land
problems and planning efforts. A project
may be limited to a single construction
site to remedy a single problem, such as
filling an open shaft, or it may include
more than one construction site such as
mine openings, high walls, or denuded
areas requiring revegetation. All these
situations might be contained in a single
watershed, soil conservation district, or
county planning area. Since a State
assumes exclusive responsibility for
implementing its approved reclamation
program, OSM has attempted to define
this term to give the States and Indian
tribes the greatest flexibility in
designing individual reclamation
projects.

One commenter supported the new
definition because it uses, by way of
example, a “conservation district” as a
geographically defined area for purposes
of project planning. Another commenter
supported the new definition except for
its reference to “political subdivision of
a State”. This commenter feels that
planning and resource expenditures
should be “based on planning designed
in natural terms (e.g., watershed), and
not artificial political parameters" like
political subdivisions of a State. OSM
disagrees with this commenter’s
suggestion to delete “political
subdivision” of a State from the
definition and deal only with natural
boundaries, because a political
subdivision (e.g., a conservation district)
is a definable area that can be and is
used for planning of programs and
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projects in the administration of the
AMLR Program.

Reclaimed coal. The definition of
reclaimed coal in the existing rules has
been modified to reinforce OSM's
position that such operations are subject
to the reclamation fee requirements. The
authority of OSM to regulate operators
involved in the mining or processing of
refuse coal has been upheld by the U.S,
District Court for the District of
Columbia. See In re: Permanent Surface
Mining Regulation Litigation, No. 79~
1144 (May 16, 1980). Since Section 402(a)
of the Act requires “all operators of coal
mining operations subject to. . . the
Act" to pay reclamation fees and since
the mining of coal from silt banks and
refuse piles is considered a surface coal
mining operation, the collection of the
reclamation fee from these operations is
proper. /

One commenter objected to the
inclusion of anthracite silt in the
definition of reclaimed coal. This
commenter asserted that: (1) Anthracite
silt is not coal and (2) the removal or
recovery of such silt from refuse piles
does not constitute a surface coal
mining operation subject to reclamation
fee payments. OSM is currently involved
in litigation on these issues and will
continue to assert authority and
coverage over anthracite silt recovery as
a surface coal mining operation until the
issue is finally decided by the courts.

One commenter proposed that, for
purposes of clarification, the final
sentence in the definition of reclaimed
coal be modified as follows: “Reclaimed
coal operations are considered to be
surface coal mining operations for fee
liability and calculation purposes.” OSM
has incorporated this clarification in the
revised definition,

Reclamation activity. One commenter
recommended that the word
“restoration” be deleted from the
existing definition. OSM agrees that, in
context, “‘restoration” gives the
definition a meaning contrary to what
was intended. Moreover, “reclamation”
is sufficiently descriptive to convey the
intent of that particular provision.

Section 870.10 (Information
collection). The information required by
Part 870 is being collected to meet the
mandate of Sections 401 and 402 of the
Act, which requires the Secretary to
establish an Abandoned Mine
Reclamation Fund and a reclamation fee
on coal mining operations. The
obligation to respond is mandatory, The
information collection requirements
contained in §§ 870.12(c), 870.15 (b) and
(c), and 870.16 (a) and (d) were approved
by OMB under 44 U.S.C. 3507 and
assigned clearance number 1029-0063.

Section 870.11 (Applicability). Three
revisions were made to § 870.11. In
§ 870.11(b), the term: “surface mining"
has been changed to “surface coal
mining operations” to clarify that both
surface and underground operations are
affected. In § 870.11(d), OSM
established a definite timeframe for
“extraction of coal incidental to the
extraction of other minerals.” Two
commenters questioned OSM's authority
to add the phrase, “in any twelve
consecutive calendar months,” since
Section 701(28) of the Act does not
include a specific timeframe. However,
OSM believes that the proposed
language is necessary and proper and
within the Secretary's authority to
"¢ * ¢ dp all things necessary or
expedient, including promulgation of
rules and regulations, to implement the
provisions of this title." (Section 412(a)
of the Act). If no timeframe is specified,
incidental production would be subject
to quarterly determinations of
applicability, because production
reports and fee payments are due
quarterly, even though the extraction of
coal over a longer period (e.g., 1 year or
the life of the project) did not exceed
16% percent of the mineral tonnage
removed. Moreover, the twelve
consecutive calendar months is
consistent with the 250-ton limitation
included in the statutory definition of
operator in Section 701(13) of the Act,
Therefore, the twelve-month timeframe
in § 870.11(d) is retained in the final
regulation.

The third change to § 870.11 is the
addition of § 870.11(e), which
incorporates in the rules of Part 870 the
statutory exemption from fee liability
contained in Section 701(13) of the Act
(definition of “operator”). One
commenter suggested that this new
paragraph specify extraction by a
“person, partnership, or corporation.”
OSM believes that such an addition is
unnecessary since identical language is
included in the § 870.5 definition of
operator. The exceptions listed in
§ 870.11 relate to “operations” and not
individuals, partnerships, or
corporations.

In addition, six commenters
recommended other revisions to existing
§ 870.11. One commenter suggested two
editorial changes to clarify the
introductory language, both of which
have been incorporated in the final
rules. The word “part” has been
substituted for “chapter,” and the lead
sentence in § 870.11 has been revised to
read: "The regulations in this part apply
to all surface and underground coal
mining operations except * * *" to
clarify that Part 870 applies to

5

underground as well as surface coal
mining operations.

"Two commenters proposed a new
§ 870.11(f) that would exempt
reclamation operations from fee
liability. OSM cannot accept the
proposal for the same reasons outlined
in the above discussion of comments
relating to the definitions of “operator"
and “reclaimed coal."” Two commenters
recommended that language be added to
§ 870.11(c) to specifically exempt
government-financed abandoned mine
land projects from fee liability. Both
commenters maintained that all
proceeds from the sale of coal recovered
as part of an approved reclamation
project should be used to partially offset
project costs. As discussed in the
preamble of the proposed rules,
application of fee liability to individual
projects “* * * may or may not be
appropriate.” The determination of
applicability of Part 870 to an individual
project will be made in light of existing
or revised rules for Part 707. These Title
V rules are mandated by Section 528(3)
of the Act. Pending clarification of Part
707, OSM retains the current language in
§ 870.11(c).

One commenter recommended that
the word “or” be substituted for the
word “and” at the end of § 870.11(d) to
make clear that any of the five
conditions in § 870.11 would exempt
affected operations from fee liability,
However, the word “and"” is properly
used since the introductory language
clearly indicates that separate and
distinct exceptions, not interrelated
conditions, are listed.

Section 870.12 (Reclamation fee). In
order to clarify the point in time of fee
determination, as well as the value and
weight parameters for calculating
reclamation fees, OSM added
§ 870.12(b)(1), (2), and (3). This new
language restates OSM policy in effect
since initial implementation of the fee
collection program in December, 1977.
Section 870.12(a) has been deleted, since
it applies only to the fourth quarter of
1977, Four commenters objected to
§ 870.12(b)(3) which prohibits the
deduction of impurities, including water,
from the weight of the coal unless
physically removed prior to sale,
transfer of ownership, or use. These
commenters argued that the clarifying
language should allow deductions for
moisture content in excess of “inherent
bed moisture.” Two of these
commenters proposed two alternative
approaches for implementing their,
recommendation. One approach was the
proposed revision to the definition of
“anthracite, bituminous, and
subbituminous coal,” discussed above.
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The second alternmative proposed was
preamble language stating that “only
inherent or natural bed moisture need
be included in establishing the weight of
the coal.” Such language is contrary to
established policy and the intent of the
clarifying rule. Both the existing and
proposed rules require that fees be paid
on the actual weight of the coal sold. No
fees are paid on impurities if these
impurities are physically removed prior
to sale. If moisture deductions were
allowed, audit of operator records
would be further complicated and
laboratory analyses required to
document moisture content. Moreover,
such deductions could reduce fee
collections by many millions of dollars
over the 15-year life of the Fund. A third
approach recommended by one of the
above commenters was to allow
moisture deductions by operators in
those States where similar deductions
are allowed for State coal severance tax
purposes. At present, only the State of
Alabama allows such a deduction and
only when accompanied by laboratory
analysis. OSM believes that acceptance
of this approach would be inconsistent
with requirements for uniform
application of Part 870 and equitable
treatment of all operators. Furthermore,
given the wide variety of State
severance tax structures and the lack of
any legal relationship between State
taxes and Federal reclamation fees,
OSM believes this approach could result
in considerable competition among
States and encourage similar proposals
for other deductions inconsistent with
the objectives of the Abandoned Mine
Reclamation Fund.

Based on the lack of clear policy and
rules concerning the deduction of excess
moisture, OSM has included the
clarifying language as proposed in
§ 870.12(b)(1). (2), and (3) in the final
rules.

Section 870.13 (Fee computations).
The examples in existing § 870.13 (a),
(b), (€), and (d) were proposed to be
moved from the regulations to the
Federal Register preamble to these rules.
One commenter objected to moving
these examples and technical
calculations from the main body of the
rules to the preamble. The commenter
maintained that shifting this
explanatory material fragments what is
“currently a coherent, compact
regulatory package.” However, OSM
believes this change simplifies the rules
and properly separates the actual rules
from examples and technical
information. Since no substantive
changes are being made to § 870.13 and
the most frequently used computations
can be simply expressed, this material is

being included here, in the
supplementary information section.

Under § 870.13(a) on surface mining
fees, if the value of a ton of coal’is equal
to or greater than $3.50 per ton, multiply
the number of tons produced in the
calendar quarter by $0.35. For example,
if the tonnage is 1,000, then 1,000
tons X $0.35= $350, which is the fee. If
the value of a ton of coal is less than
$3.50 per ton, multiply the value of a ton
of coal by the total number of tons
produced in the calendar quarter by 0.1
(or 10 percent). For example, if the value
of a ton of coal is $2 and the tonnage is
1,000, then $2x 1,000 tons % 0.1=8200,
which is the fee.

Under § 870.13(b) on underground
mining fees, if the value of a ton of coal
is equal to or greater than $1.50 per ton,
multiply the number of tons produced in
the calendar quarter by $0.15.

For example, if the tonnage is 1,000,
then 1,000 tons X $0.15=%$150, which is
the fee. If the value of a ton of coal is
less than $1.50 per ton, multiply the
value of a ton of coal by the total
number of tons produced in the calendar
quarter by 0.1 (or 10 percent). For
example, if the value of a ton of coal is
$1 and the tonnage is 1,000, then
$1 1,000 tons X 0.1=%$100, which is the
fee.

Under § 870.13(c) on surface
underground mining fees for lignite coal,
if the value of a ton of lignite is equal to
or greater than $5 per ton, multiply the
number of tons produced in a calendar
quarter by $0.10. For example, if the
tonnage is 1,000, then 1,000
tons X $0.10=%$100, which is the fee. If
the value of a ton of lignite is less than
$5 per ton, multiply the value of a ton of
lignite by the total number of tons
produced in the calendar quarter by 0.02
(or 2 percent). For example, if the value
of a ton a lignite is $4 and the tonnage is
1,000, then $4 1,000 tons x 0.02=3$80,
which is the fee.

Under § 870.13(d), in situ coal mining
fees, if the Btu value of the in situ coal is
determined to be 23 million Btu's per
ton, then for every 23 million Btu's of gas
produced at the wellhead, one ton of
coal will be deemed produced for the
purposes of this part. The Btu value of a
ton of in-place coal shall be determined
by analyses, certified by an independent
laboratory, of the coal seam that is
affected for potential Btu value of a ton
of in-place coal. For anthracite,
bituminous, and subbituminous coal the
fee shall be computed as follows:
F=(G/C)x V1. For lignite coal the fee

shall be computed as follows: F=(G/

L) X V2. Where:

F=Reclamation fee.
C=Million Btu's per ton of coal in place.

L=Million Btu's per ton of lignite in
place.

G=Gas produced at the wellhead in
million Btu's.

V1=%$0.15/ton equivalent; or if the value
of a ton of coal equivalent is less than
$1.50, multiply the value by 0.1 and
substitute the result for V1, in the
appropriate formula.

V2=%$0.10/ton equivalent, or if the value
of a ton of lignite equivalent is less
than $5.00, multiply the value by 0.02
and substitute the result for V2 in the
appropriate formula.

Section 870.15 (Reclamation fee
payment). This section was changed to
delete existing § 870.15(b) which dealt
with the fourth quarter of 1977. Existing
§ 870.15{c) was redesignated § 870.15(b)
in the final rules and revised to reflect
new form numbers in current use (OSM-
1 and OSM-1A).

OSM had proposed revising in
proposed § 870.15 the interest rate on
delinquent payments to equal the
adjusted prime rate {as determined by
the Federal Reserve) for the month of
September. According to the proposed
formula, the current rate would be
increased from 12 percent to 20 percent
from the effective date of these rules
until February 1, 1983. Four commenters
objected to the higher interest rates and
two commenters questioned OSM's
authority to exceed the current Treasury
rate. Although OSM had planned to seek
Treasury approval for the higher rate,
recent discussions with Treasury
Departmental officials indicate that their
policy no longer includes exceptions to
the government-wide rate established
for overdue accounts. Therefore, OSM
has withdrawn the planned increase
and will retain the 12 percent interest
rate specified in the existing rules.

A new § B70.15(e) was proposed to
require operators to submit “negative"
reports for calendar quarters where no
fee liability exists. Two commenters
objected to this reporting requirement
and questioned OSM's authority to
require reports by operators with no fee
liability. Section 412(a) of the Act
authorizes the Secretary to “do all
things necessary or expedient, including
the promulgation of rules and
regulations, to implement and
administer the provisions of this title."
Section 402(c) of the Act makes it
mandatory for all coal mine operators to
submit a statement of the amount and
type of coal produced and the method of
coal removal, together with the
reclamation fees payable to the
Secretary for each calendar quarter. The
statutory definition of “operator”
(Section 701(13)) refers to “any person,
partnership, or corporation * * * who
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removes or intends te remove more than

two hundred and fifty tons of coal from .

the earth * * * within twelve
consecutive calendar months in any one
location.” A reasenable interpretation of
the reporting requirement (which
extends to those who merely “intend" to
remove) would encompass production
possibilities from zero tonnage upward.
It should be noted the Section 402(d) of
the Act pravides for criminal penalties
for failure to file and fraudulent
reporting by operatars.

With respect to the reperting burden
imposed, it should be noted that, at the
end of each calendar quarter, OSM
mails ta each aperator (believed to be
actively producing) a preprinted Form
OSM-1. Of approximately 8,000 forms
mailed, as many as one-half are not
returned. OSM must currently verify
nonproduction of these operators. While
followup compliance checks verify zero
production in most cases, approximately
one-fourth of the “nonrespondents” are
aclive operators and should have
reported and paid fees on tonnage
produced. Positive reporting, or
affirmative reports of nonproduction,
will reduce the need for followup
compliance investigations and serve as
the basis for collection and enforcement
actions, when necessary. In order to
further clarify the intent of this change,
§ 870.15(e) has been deleted and the
language added to § 870.15(b) to require
operators who receive Forms OSM-1 or
1A to report production, including zero
tons.

Section 870.16 (Production records).
No changes were proposed to this
section. However, three commenters
objected to the § 870.16{d) requirement
that operators “maintain books and
records for a period of 6 years from the
end of the calendar quarter in which the
fee was due." Actual truck receipts or
weight tickets need not be kept for the
full term, but normal business records,
which include the informatien required
by § 870.16(a)(1}-(4), must be retained
for six years in conformity with the
Federal statute of limitations applicable
to enforcement actions.

Section 870.17 {Compliance
authority). This new section was added
in the proposed rules to provide
authority for examination of buyers’
records of any first sale or transfer of
ownership between operators or ta other
purchasers of coal. One commenter
supported this change and one
commenter objected. The commenter
who opposed this section argued that
OSM has no statutory authority to -
examine records of a “second party”
involved in the sale of coal. OSM
maintains that Section 412(a) of the Act

provides the Secretary with sufficient
authority to promulgate rules “necessary
and expedient” to administer the
provisions of Title IV, Since sales
records maintained by the operator
serve as the primary basis for
production reports and determination of
fee liability, purchasers, records
represent an important secondary
source of verification of the number and
amounts of coal-sale transactions. Since
virtually all coal seld is subject to the
reclamation fee, lack of authority to
review purchasers' records (including
those maintained by coal tipples) would
greatly impede compliance
investigations and audit activities of fee
compliance officers. Accordingly, this
requirement remains unchanged in the
final rules.

Part 872—Abandoned Mine Reclamation
Funds

The U.S. Department of the Treasury
established an account on its books in
accordance with Section 401(a) of the
Act and Treasury's rules for a fund of
this type.

Moneys from the fund are available
for the purposes of Title IV only when
appropriated therefore and such
appropriations are to be made without
fiscal year limitations.

One commenter suggested that less
restrictive use of Title IV mine
reclamation funds in the Commonwealth
of Pennsylvania would bring about the
use of idle forfeited bond account
moneys. It was suggested that these
funds could be used to perform
reclamation where it would otherwise
not be undertaken because of
insufficient funds. OSM's response is
that Section 404 of the Act states clearly
that lands and water eligible for
reclamation are those abandoned or left
in an inadequate reclamation status
prior to August 3, 1977, and for which
there is no continuing responsibility
under State or other Federal Laws.
Accordingly, no changes have been
made. For further discussion on
eligibility, the reader is referred to the
preamble discussion in § 870.5 on the
definition of “left or abandoned in either
an unreclaimed or inadequately
reclaimed condition.”

One commenter suggested that the
Abandoned Mine Reclamation Fund
should be administered as a “trust fund"
in aceordance with applicable standards
regarding the recovery of delinquent
payments and the earning of interest on
unspent portions of the fund. OSM’s
response is that a determination has
been made by the Department of
Treasury that the Abandoned Mine
Reclamation Fund is a special fund
under Treasury rules, The Department of

Treasury does not pay interest on
special accounts unless specific
legislation requires it. OSM has retained
the proposed language unchanged in the
final rule.

The following explanation of the fund
management process ig included to aid
understanding to the purpose of Part
870. The U.S. Bureau of Mines' (BOM)
Finance Branch in Denver, Colo., is
currently OSM’s agent for the collection
of fund revenues. BOM, through a
reimbursable agreement with OSM, is
responsible for providing accounting
and automatic data processing services
to implement and maintain a
reclamation fee collecting system. These
services include (1) collecting and
depositing reclamation fees into a
depository, (2) providing an automated
information system for fee payments,
delinquencies, and program
management, and (3) reconciling
procedures to make annual allocations
of collections for appropriation and use
by States and Indian tribes under
approved reclamation programs.

Fund revenues are derived from
reclamation fees on each ton of coal
produced and from late payment interest
charges, sales of acquired lands, and
donations. The fees and interest charges
are paid by coal mine operators and
submitted with production and
reclamation fee reports for payment
identification and credit to OSM's Fee
Collection and Assessment Unit.

Funds collected are contolled by
deposit tickets (prepared by the
collection officer), debit vouchers issued
by the Federal depository for
uncollected checks, and refund
schedules for overpayment (prepared by
the Bureau of Mines Finance Branch).
These transactions are identified by
mine operators as well as by mine and
geographic location. Data from OSM
approved forms OSM 1 or 1-A
submitted by mine operators with their
payment are coded and stored in OSM’s
ADP system for compliance and
disbursement purposes. Net collections
(per deposit tickets, debit vouchers, and
refund schedules) are reconciled on a
monthly basis with the amounts
reported by mine operators on OSM's
approved forms.

All accounts are closed at the end of
business each September 30, the final
day of the Federal fiscal year (FY). The
System is reconciled and collections are
identified by State and Indian lands.
Fifty percent of the FY collection is
reserved for use by States and Indian
tribes to carry out approved reclamation
programs. The remainder may be
expended by the Secretary of the
Interior through the Director, OSM, to
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meet the objectives of Title IV. Any
errors found in prior year allocations are
corrected in current allocations. This
financial information provides one of
the bases for budget requests to support
Title IV progams.

One commenter sugested a revision in
proposed Part 872 to clarify to the public
that abandoned mine reclamation funds
may also be expended through RAMP
by the Secretary of Agriculture, OSM
considered this revision unnecessary on
the basis that Section 401 of the Act
clearly defines the transfer of funds by
the Secretary of the Interior to the
Secretary of Agriculture.

The part has been considerably
shortened by deleting in their entirety
§ 872.2 (Objectives) and § 872.4
(Responsibilities), moving § 872.5
(Definitions) to Part 870 of this chapter,
and combining §§ 872.12 and 872.13
(State and Indian Abandoned Mine
Reclamation Funds) into one section. A
major change to the existing rules is a
new § 872.11(b)(2)(ii) that provides
States with a commitment by OSM that
will afford States every opportunity to
use allocated moneys.

Section 872.1 (Scope). This section has
been changed to reflect the deletions of
unnecessary language.

Section 872.2 (Objectives). This
section has been deleted in the final
rules since the Act provides an
overview of the Abandoned Mine Land
Reclamation Program, and the detailed
procedures relative to management of
program funds are covered in the final
rules.

Section 872.4 (Responsibilities). This
section has been deleted in the final rule
due to OSM’s reorganization. Three
commenters suggested that OSM publish
information on functions and
responsibilities as part of the final rules.
OSM will consider amending rules in the
future if there is a need for the
information.

Section 872.5 (Definitions).
Definitions were moved to Part 870 of
this chapter in the July 17, 1981, draft of
the proposed rules to provide easy
reference for all definitions of
Subchapter R of this chapter. The
definitions remain in Part 870 in the final
rules.

Section 872.10 (Information
Collection). The information required by
Part 872 is being collected to meet the
mandate of Sections 401 and 402 of the
Act, which requires the Secretary to
establish an Abandoned Mine
Reclamation Fund and a reclamation fee
on coal mining operations. The
obligation to respond is mandatory. The
information collection requirements
contained in § 872.11 (b)(2) and (b)(3)
were approved by OMB under 44 U.S.C,

3507 and assigned clearance number
1029-0054.

Section 872.11 (Abandoned Mine
Reclamation Fund). Two commenters
suggested that OSM seek congressional
action to have the Abandoned Mine
Reclamation Fund placed in an interest-
bearing account or fund rather than a
“special account.” OSM will take this
suggestion under advisement. Except for
the deletion of the reference to Part 882
of this chapter, § 872.11 (a) and (b)(1)
remain the same in the final rules.

Section 872.11(b)(1) remains the same.
A new paragraph (ii) has been added to
existing § 872.11(b) (2) and (3). This
addition is the result of the following
activities:

The Interstate Mining Compact
Commission (IMCC), on behalf of
member States, petitioned the Director,
Office of Surface Mining (OSM) to
initiate rulemaking procedures that
would amend § 872.11(b) to preserve
States' 1978 and 1979 reclamation fee
allocations for an additional 3 years.
This amendment would prevent the
Director, OSM, from using these funds
during this period, while guaranteeing
their availability for States' use under
approved reclamation programs. The
existing rule allows the Directors to use
States' allocations if they have not been
granted within 3 years after allocation.
OSM believes that the proposed
amendment might contravene the intent
of Congress as set forth in section
402(g)(2) of the Act. This section
provides the Secretary with
discretionary authority to utilize in any
section of the country funds allocated to
the States but not expended within 3
years. Recognizing the merits of the
petition, however, OSM modified the
draft of the proposed rules to satisfy the
States' concerns without jeopardizing
the Secretary's authority by adding a
new paragraph (ii) under § 872.11(b) (2)
and (3) to provide that funds not
expended in three years will not be
withdrawn from the State/Tribe if the
State/Tribe has made reasonable efforts
to expend the funds but was unable to
do so because of unavoidable delays in
program approval.

Twelve commenters requested that
OSM modify the proposed rules to
insure that the States are able to obtain
allocated State funds when there have
been unavoidable program delays and
grants have not been made for the full
amount of funds allocated to the States.
OSM's response is that it cannot through
the rulemaking process change the
statutory authority provided to the
Secretary in Section 402(g)(2) of the Act.
Therefore, the substance of
§ 872.11(b)(2) of the proposed rules is
retained unchanged in the final rules. It

should be emphasized, however, that the
Secretary may choose not to exercise
this authority.

One commenter stated that the
language proposed in § 872.11(b)(2)(ii)
was unnecessary, burdensome, and
duplicative and recommended that the
following clause be added:

“(ii) That failure to expend is a result
of avoidable delays in conducting
approved reclamation activities;
provided that unavoidable delays in
program approval shall not be
considered avoidable delay.”

OSM's response is that it has retained
the substance of the proposed language
in the final rules on the basis that this
language clearly defines the conditions
under which OSM will not withdraw
granted funds and does so without
jeopardizing the Secretary’s authority.

Section 872.11(b)(3). The term “Indian
lands" was changed in error to “Indian
reservation” in earlier drafts. This error
was corrected in these rules. One
commenter suggested that use of “Indian
lands" instead of “Indian reservation” is
not accurate. See the preamble to Part
888 for a discussion of use of “Indian
lands™ as opposed to “Indian
reservations”. OSM has decided to
continue to use the term “Indian lands"
since Congress has not decided the
question of the jurisdictional status of
Indian lands outside the exterior
boundaries of the Indian reservations,
and because section 710 of the Act uses
the term “Indian lands” in discussing
the jurisdictional question.

Section 872.11(b)(5). Paragraph (b)(5)
has been changed in the proposed rules
to reference the applicable statutory
provisions rather than cite specific uses.
One commenter requested revision of
the rules to clearly specify how the
“Federal share" funds are to be used
and to maintain complete disclosure and
accountability for such expenditures.
OSM's response is that it recognizes that
the changing character of the AMLR
program resulting from State assumption
of AMLR responsibilities, together with
Congressionally requested reductions in
the number of AMLR delivery
mechanisms, has resulted in a need to
clarify policy. These policies and
procedures which provide for the use of
“Federal share' moneys will be
developed. OSM anticipates developing
and publishing new policy statements
before the end of 1982. Accordingly, no
change has been made in the final rule.

One commenter suggested that the
language used in proposed § 872.11(b)(5)
would allow the Director to recommit
funds withdrawn from the State back to
that State to expend under Section
401(c)(8) of the Act and that this is
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clearly not the intent of Section
402(g)(2). This commenter suggested that
the language should be amended to
avoid potentially endless cycling of
funds back into State allocations. OSM
has retained unchanged the language of
the proposed rule in the final rules
because, in OSM's view Section
402(g)(3) of the Act allows the Secretary
to expend discretionary moneys on
specific reclamation projects which are
considered the best means of
accomplishing the ebjectives of the Act.
The Secretary could decide on a case-
by-case basis, regarding the propriety of
disbursements to a particular State to
accomplish the purposes of the Act. No
endless cycling of funds would occur.

One commenter stated that the best
means for reclaiming land in the State of
lllinois is through the State program and
that this significant determination
should be published for public comment.
OSM's response is that this
determination will be considered by the
Secretary in making decisions regarding
where and how discretionary funds can
be best utilized. :

One commenter suggested that
proposed § 872.11(b)(2)(ii) leaves too
much discretion because “reasonable
effort” and “unavoidable delay” are left
open for interpretation. OSM’s response
is that the broad range of possible
efforts and possible delays which may
be experienced among the States and
Indian tribes requires individual
analysis by OSM based on a careful
review of the facts, For this reason, the
proposed language has been retained
unchanged in the final rule.

Section 872.11(c). One commenter
suggested that the use of fund moneys
should be clearly defined in the rules as
follows: “(c) Moneys deposited in the
State Fund shall be used to carry out the
reclamation plan approved under 30
CFR Part 884." OSM agrees and has
made the suggested change for
clarification. OSM has expressed the
intent of the suggested language as
follows in the final rule: “(c) Money
deposited in State or Indian Abandoned
Mine Reclamation Funds shall be used
to carry out the reclamation plan
approved under 30 CFR Part 884 and
projects approved under Part 888."

Sections 872.12 and 872.13 (State and
Indian Abandoned Mine Funds). These
sections were combined in the proposed
rules into § 872.12 to eliminate
duplication. Also, extraneous language
was deleted. No changes have been
made in the final rule.

One commenter suggested deleting the
requirement in proposed § 872.12(a) to
manage funds in accordance with OMB
Circular A-102. OSM's response is that
the Circular A-102 was required by the

Intergovernmental Cooperation Act of
1968 (82 Stat. 1101) and has therefore
been retained in the final rules.

Part 874—General Reclamation
Requirements

Part 874 sets forth requirements
relating to project eligibility and
reclamation objectives and standards
that are applicable to the federal
government's direct reclamation
activities. All references to State and
Indian reclamation programs have been
deleted from Part 874 in the final rules
because Title IV of the Act clearly sets
forth the reclamation requirements
binding on these programs.

Section 874.1 {(Scope). One commenter
noted that proposed § 874.1 incorrectly
indicates that Part 874 establishes
requirements for project selection and
evaluation standards which the
proposed rules deleted. OSM agrees that
it inadvertently retained the reference to
project selection and evaluation
standards in the proposed rules. Section
874.1 has accordingly been modified in
the final rules to indicate that the scope
of Part 874 is establishing land and
water eligibility requirements and
reclamation objectives and priorities.

Section 874.11 (Applicability) was
modified in the proposed rules to limit
Part 874 to those programs administered
by OSM or as part of the Rural
Abandoned Mine Program (RAMP). One
commenter found the language of
proposed § 874.11 to be “somewhat
confusing” and requested that a
statement be added that specifically
excludes the States from the purview of
Part 874. OSM does not agree since all
of the parts that constitute Subchapter R
and their respective preambles have
applicability sections that indicate what
programs are specifically covered by
each part.

Two commenters opposed the
deletion of the State/Indian AMLR
programs for proposed § 874.11 for
different reasons. The first commenter
indicated that Part 874 must apply to the
States because the eligibility restrictions
set out in existing § 874.12 apply to State
and Indian programs since they arise
under Section 404 of the Act.” The
Secretary is charged by Section 201
(c)(2) of the Act with promulgating
regulations to carry out the provisions of
the Act and “the State program
eligibility regulations must be consistent
with those in Section 404 in erder to be
approvable under Section 405(d).” This
commenter contends that it is
“insufficient response by OSM to state
that since the Act requires it, OSM need
not repeat it in regulations.” This
commenter additionally believes that
the Secretary has a “responsibility to

interpret the congressional mandate, to
implement rather than echo, and to
enforce the Act, including establishing
criteria for State programs.” This
commenter concluded by requesting that
it should be specified in this rule that the
State programs must restrict lands and
water eligible “consistent with § 874.12
and Section 404 of the Act. OSM
disagrees that the State/Indian
programs must be included in Part 874
because Section 404 of the Act is a clear
mandate that does not need
interpretation or repetition. One of the
main objectives of this revision to
Subchapter R is to eliminate duplication.

It is unnecessary to include the
language of the Act in these rules. It is
clear that State/Indian reclamation
programs and grants cannot be
approved by OSM unless AMLR
projects meet the eligibility
requirements of Section 404 of the Act.

The second commenter opposed the
deletion of the State/Indian AMLR
programs from proposed Part 874
because the “purpose of Part 874 was to
provide uniform reclamation standards
and eobjectives." The result of the
deletion will be “‘a Federal standard and
29 State standards with a wide range in
quality of completed reclamation.” This
commenter also believes that, if States
and Indian tribes are allowed to develop
their own standards, an area reclaimed
under one program could be eligible for
reclamation under a program with
higher standards.

OSM does not agree with the
commenter because it must implement
the intent of Congress which requires
that the State/Indian tribes that meet
and maintain the standards of Title IV
of the Act be given primary
responsibility in administering the
abandoned mine land reclamation
program for their jurisdiction. OSM,
under Section 405(i] of the Act, is
charged with monitoring the progress
and quality of the State/Indian
reclamation programs and will ensure,
through its oversight policy, that the
State/Indian reclamation programs meet
the objectives and standards of Title IV
of the Act. Although the reclamation
standards in existing Part 874 were
deleted in the final rules and OSM
recognizes that the quality of
reclamation programs may now vary
somewhat, OSM believes that giving the
States primacy is consistent with the
intent of Congress and will still result in
an orderly reclamation effort of
abandoned mine lands without
duplicaton of effort. The States will
have primary authority for establishing
priorities and Federal projects will only
be undertaken after consideration of
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those priorities and negotiations with
the States. Based on such factors, OSM
believes that there will be no overlap of
programs or duplication of effort.

This commenter also requested that, if
the recommendation to not delete the
States/Tribes from the purview of Part
874 is rejected, OSM delete the RAMP
program from proposed Part 874. The
reason given is that Section 406 of the

_Act has “considerably more detailed
requirements for the RAMP program
than are listed in Part 874," and, as
stated in Section 406 of the Act and
existing § 872.1(c), the “regulations for
implementation of the Rural Lands
Reclamation Program are the
responsibility of the Secretary of
Agriculture.” Moreover, this commenter
contends that everything contained in
proposed Part 874 is already
incorporated in the RAMP rules and
program and, therefore, if the States/
Tribes are deleted, Part 874 is only
needed for OSM's reclamation program.

OSM disagrees with the commenter
because it considers Part 874 to be
applicable to RAMP since Section 406 of
the Act does not exclude RAMP from
the provisions of Title IV or these rules.
Accordingly, no change has been made
in the final rules. Moreover, RAMP is a
Federal reclamation program and cannot
be excluded from the requirements of
Part 874 like the States/Tribes to which
the Secretary can give primacy under
Section 405 of the Act.

OSM also believes that there should "
be a common standard for the Federal
reclamation programs and centralization
of program priorities to avoid
duplication of effort and waste of
limited funds,

RAMP has several features that set it
apart from other Title IV reclamation
programs, such as cost sharing formulas,
acreage limitations, contractual land use
convenants, Federal lands exclusion,
and low priority projects. These features
make RAMP more exclusive and less
widely applicable than the other Title IV
reclamation programs.

To the extent that priority one and
two projects are identified by RAMP
officials, OSM believes that such
projects should be referred to the States
for ranking and selection among all
other eligible projects of the same
priority for annual AMLR grants. This
will ensure that the limited AMLR funds
are utilized in the most cost efficient and
timely manner, and it will avoid
duplication of effort between State and
Federal programs. In addition, it is
consistent with this Administration's
efforts to provide the States with
primary responsibility for implementing
and administering this type of program.
Finally, it will allow RAMP to focus its

attention on accomplishing the
environmental projects (i.e. erosion
control and conservation and
development of soil and water
resources) set out in Section 406 of the
Act.

Existing § 874.12 (Eligible lands and
water) has been modified in the
proposed rules to apply only to eligible
coal land and water, Two commenters
requested that, for the sake of increased
clarity, the title and first phrase of the
section should have the word “coal”
inserted to clearly distinguish this
section from noncoal requirements.
OSM agrees and has inserted the word
“coal” into § 874.12 of the final rules.

One commenter requested that
proposed § 874.12 be amended to make
clear the “broad scope of eligibility
specified in Section 404 of the Act,
including consideration of fund money
for facilities necessary to maintain an
acceptable level of reclamation.” Since
the language and intent of Section 404
are clear and OSM wants to avoid
duplication of the words of the Act in
these rules, it has decided not to amend
this section in the final rules.

Section 874.13 (Reclamation
objectives and priorities) was modified
in the proposed rules to exclude State
and Indian reclamation programs. One
commenter requested that the reference
to the “Final Guidelines for Reclamation
Programs and Projects,” be deleted
because the States should be permitted
to establish their own criteria for
reclamation project accomplishments.
OSM's response is that Part 874 does not
apply to the State/Tribal reclamation
programs and therefore it is not
necessary to delete the reference to the
“Final Guidelines."

One commenter recommended that
proposed § 874.13 be amended to
include the following: “That one of the
highest priorities of the coal States be to
utilize every method available to
recover incidental coal and, in every
case possible, to include Priority III
highwalls which are in close proximity
to Priority I and Il sites in the project
parameters, using Extended Depth
Secondary Recovery techniques to
maximize coal recovery and minimize
surface disturbance."” OSM cannot
accept this request since it would
amount to an endorsement of a specific
method of incidental coal recovery. Such
an endorsement is beyond the OSM's
responsibility. _

Section 874.14 {Reclamation project
evaluation) was deleted in the proposed
rules because the State primacy
provisions of Section 101(f) and Section
405(d) of the Act give States
responsibility for project evaluation
under approved reclamations programs.

One commenter opposed this deletion
because the Secretary has the
responsibility for assuring that State
programs are in compliance with
Section 405(a) of the Act. The Secretary
is obligated to monitor the State
programs under Section 405 of the Act
and to do this he must be sure that the
States have criteria for prioritizing
reclamation projects consistent with
Section 403 of the Act. This commenter
contends that “monitoring after the fact"
is not acceptable under Title IV of
SMCRA. It is OSM's position that the
State primacy provisions, Section 101(b)
and Section 405{d) of the Act, give
States the responsibility for project
evaluation under approved State
reclamation programs, All State
programs must, therefore, contain
provisions for project evaluation. The
Secretary is only responsible for
monitoring, under Section 405(i).of the
Act, the progress and quality of the
State programs and is, therefore, not
bound to promulgate rules governing
project evaluation for the States. The
Secretary approves State standards for
project evaluation under § 884.13, If the
States/Tribes do not meet their
approved project evaluation standards,
then the Secretary can, under Section
405 of the Act, withdraw his approval of
the State/Tribal reclamation program.
Accordingly, no change was made in the
final rule,

Part 875—Noncoal Reclamation

Existing § 874.12(b) has been
redesignated as Part 875 in the proposed
rules to clarify requirements for noncoal
mined lands. Part 875 establishes
requirements for reclamation of noncoal
mined lands and water conducted under
Title IV by State and Indian
Reclamation Programs.

Section 875.1 establishes the scope of
Part 875 as the land and water eligibility
requirements for noncoal reclamation.

One commenter suggested there is a
need for definition of “noncoal
reclamation” and “noncoal lands”
because it is unclear whether this part
refers to lands affected by coal mining,
but not actually mined, or to lands
mined for minerals other than coal.
OSM meant proposed Part 875 to apply
to lands mined for minerals other than
coal since Part 874 applies to lands
mined or affected by coal mining
activities, For clarity, OSM has decided
to include new § 875.11 (Applicability)
in the final rules.

Proposed § 875.12 establishes the
eligibility requirements for noncoal
mined lands and water. OSM reviewed
the legislative history of Section 409 and
concluded that Congress intended that
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the eligibility requirements for noncoal
reclamation be consistent with the
statutory eligibility requirements
contained in Section 404 of the Act (30
U.S.C. 1234) for coal mined lands and
waters. Since the source of funds for all
reclamation conducted under Title IV of
the Act comes from a fee collected from
coal mine operators, less stringent
requirements for noncoal reclamation
cannot be logically justified in fairness
to the coal mine operators. Moreover,
there is no basis in the legislative
history of Section 409 (30 U.S.C. 1239) to
justify a conclusion that Congress
intended to allow funding for
reclamation on noncoal mined lands and
water abandoned after August 3, 1977,

Proposed § 875.12(c) was necessary to
clarify the meaning of the words
“continuing responsibility” in Section
404 (30 U.S.C. 1234) of the Act.
Continuing responsibility will be
determined by State statutes and not by
common law. In addition, the language
was broadened in the proposed rules to
allow lands to remain eligible if a
forfeited bond is insufficient to conduct
adequate reclamation. This is consistent
with the interpretation of “continuing
respongibility” as applied to coal mined
lands.

One commenter suggested that
proposed § 875.12 be amended by
requiring a finding, before a noncoal
reclamation project is approved, that the
land or water condition endangers life
and property, constitutes a hazard to
public health and safety, or degrades the
environment. The suggested amendment
would ensure that the primary goal of
Title IV to reclaim abandoned coal
mined lands is met. OSM does not
consider the suggested amendment to be
necessary because proposed § 875.13
(Requirements for nencoal reclamation)
requires that the provisions of Section
409 of the Act be met before a noncoal
project is eligible for reclamation.
Section 409 of the Act clearly requires a
finding that a noncoal project must
constitute a condition that endangers
life and property, is a hazard to public
health and safety, or degrades the
environment before it is eligible for
reclamation assistance under Title IV of
SMCRA. Since Section 409 is clear and
incorporated by reference into § 875.13
of the final rules, it is not necessary to
repeat its mandate in the body of the
regulation,

Two commenters suggested that
proposed § 875.12 be revised to provide
for funding of noncoal projects only
when there is both a necessity to protect
the public health and safety and when
all coal mine reclamation is
accomplished. The commenters feel that

since the reclamation fee which finances
the AMLR program is collected from
coal mine operators, it is “only fair” that
coal mine reclamation be completed
before any noncoal mine reclamation is
undertaken. OSM cannot accept this
suggestion because it is clearly contrary
to the explicit wording and intent of
Section 409 of the Act. As indicated in
the previous paragraph, Section 409 and
Part 875 set forth the conditions under
which lands mined for minerals other
than coal can be reclaimed under the
provisions of Title IV of SMCRA.

Proposed § 875.13 is included to
clarify that the requirements for noncoal
reclamation are limited to those
contained in Section 409 (30 U.S.C. 1239)
of SMCRA. No change has been made in
the final rules.

Part 877—Rights of Entry

Part 877 establishes procedures for
OSM to obtain entry on private lands for
purposes of carrying out reclamation
activities, The rules state a policy
preference for entry under a written
consent from the owner rather than
under the police powers provided in
Sections 407 (a) and (b) and 410(b) of the
Act. Nonconsensual entry will be
undertaken only after reasonable efforts
have been made to obtain written
consent,

Section 877.1 (Scope). The final rules
reinstate the reference to States or
Indian tribes in the existing rules under
an approved reclamation program
because this requirement is included in
section 407 of the Act. The proposed
rules had deleted the requirement for
States and Indian tribes to effect police
power entry on private land for
reclamation.

Four comments were received and are
discussed as follows:

One commenter supported the
emphasis on a closer working
relationship with landowners in
obtaining entry on private lands for
reclamation. :

Three other commenters pointed out
that Section 405(d) of the Act provides
that States are required to adopt
provisions in accord with Title IV and in
the specific case of entry under Section
407, States should be able to enter upon
private lands by invoking the State's
police power to protect the public health
and safety. These commenters pointed
out that the deletion of the States and
Indian tribes from this section of the
proposed rules was improper.

Under the circumstances, OSM agrees
that the requirements of Part 877 apply
to the States and Indian tribes as well as
to OSM. Consequently, § 877.1 (Scope)
was changed in the final rules to include
States and Indian tribes under an

approved reclamation program.
However, final rule § 877.14 concerning
emergency reclamation applies
exclusively to OSM, its agents,
employees and contractors.

The broad use of police powers for
entry on private lands, authorized in the
Act, is not controverted by stating a
preference for landowners' consent for
entry on private lands. OSM has taken a
judicious approach to the use of police
power entry on private lands. The States
or Tribes are free to invoke the use of
police powers to effect nonconsensual
entry consistent with the conditions that
threaten the public health or safety and

" the provisions of the State's statutes for

use of police powers.

Section 877.10 (Information
Collection). The information required by
Part 877 is being collected to meet the
mandate of Seetion 407 of the Act,
which provides for use of the police
power, if necessary, to effect entry upon
private lands to conduct reclamation
activities or exploratory studies if the
landowner's consent is refused or the
landowner is not available. This
information will be used by the
regulatory authority to ensure that the
State/Indian tribe has sufficient
programmatic capability to conduct
reclamation activities on private lands.
The obligation to respond is mandatory.
The information collection requirements
contained in § 877.11 and § 877.13(b)
were approved by OMB under 44 U.S.C.
3507 and assigned clearance number
1029-0055.

Section 877.11 (Written Consent for
Entry). One commenter recommended
that the wording of the second
paragraph of § 877.11 be changed to be
consistent with the wording in proposed
§ 879.12(c). This would provide for
reasonable efforts to get landowner
consent for entry before nonconsensual
entry by exercise of police power.
Proposed § 879.12(c) requires reasonable
efforts be made to purchase before
condemnation is begun. OSM has
accepted the comment in the final rule
as an improvement over "due care and
deliberation”.

Section 877.13 (Entry and Consent to
Reclaim). Six comments were received
on this proposed section.

One commenter suggested that
proposed § 877.13(a) should include
noncoal as well as coal mining. This
was not done because noncoal
reclamation is treated separately in Part
875 of this chapter.

One commenter opposed the
requirement for written findings in
proposed § 877.13 (b) and (c) where
nonconsensual entry will be made. The
reason advanced was that Congress did
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not specify that the findings be in
writing. OSM's response is that due to
legal considerations, a written record
should always be made to preserve a
record of circumstances surrounding any
nonconsensual entry. No change was
made in the final rule.

One commenter suggested that
landowner consent in proposed § 877.13
(b) and {c) should not be required for
entry to conduct studies or exploratory
work on private lands and that there is
no requirement in the Act for findings of
adverse effect to be made in advance of
entry for studies or exploratory work.
OSM's response is that due to legal
considerations, a written record should
be made in order to preserve the record
of circumstances surrounding
nonconsensual entries. Accordingly, the
final rule remains unchanged from the
proposed rule.

One commenter suggested that the
phrase “of 5 working days" be inserted
in proposed § 877.13(c) for notice to
property owners after entry for
emergency work. The phrase was not
added in the final rule because entry for
emergency reclamation is treated in
§ 877.14.

A fifth comment noted that Paragraph
(c) of proposed § 877.13 was
inconsistent with Paragraphs (a) and (b)
and should begin: “{c) If consent is not
obtained * * *" This has been included
in the final rule.

Section 877.14 (Entry for Emergency
Reclamation). One comment was
received on propesed § 877.14
suggesting that since the proposed
notice requirements cause delay, all
written requirements should be deleted
for emergency situations.

As written, final rule § 877.14 does not
require landowner's consent but does
state that OSM shall make reasonable
efforts to notify landowners consistent
with the emergency conditions at hand.
OSM's successful experience in
managing emergency situalions supports
the rule as written. Written findings are
essential for record purposes and create
no delay in emergency respanse

capability.

Part 879—Acquisition, Management and
Disposition of Lands and Water

Proposed Part 879 reflects several
provisions of Title IV of the Act
concerning the acquisition, use, and
disposal of lands and water for
emergency and reclamation purposes.
Stales raised two general issues
concerning this part of the proposed
rules. These were: (1) Whether acquired
land must serve recreation and historic
purposes, conservation and reclamation
puiposes or provide open-space benefits
exclusively and (2) what constitutes

permanent facilities as mentioned in
proposed § 879.11 of the rules.

Sections 407, 409, and 410 of the Act
provide that reclamation can be done on
private property. Land acquisition by
OSM, States and Indian tribes will be
restricted to those situations where
reclamation cannot be done without
acquiring the land. In those cases, the
Act spells out certain requirements; that
is, the land will serve recreation and
historic purposes, conservation and
reclamation purposes or provide open-
space benefits. This does not mean that
the land must serve all these purposes
or only these purposes. It is also not
necessary that the total area continue to
be used exclusively for reclamation
purposes for an indefinite period of time.
Land can be acquired for a variety of
future uses. Multiple-use purposes
should be encouraged, so long as such
uses are not inconsistent with the
reclamation objectives and as long as
one of the uses meets one requirement
in section 407(c) of the Act. Accordingly,
the final rule remains unchanged.

The States asked that OSM provide a
definition of “permanent facilities." This
definition has been included in proposed
and final rule § 870.5. The term
permanent facilities is given an
expansive connotation and is defined in
the final rule to mean any structure that
is built, installed or established on the
surface.

Two comments were received on
proposed § 879.11, One comment
endorsed the interpretation that land
use following reclamation will fulfill the
requirements of section 407(c) of the Act
if it meets any one of the recommended
uses. The other comment endorsed a
more restrictive interpretation that
acquired land must meet only the
beneficial uses of the Act; that is,
recreation and historic purposes,
conservation and reclamation purposes,
or open-space benefits, We do not agree
with a restrictive interpretation of land
uses following reclamation. So long as
one of the purposes of the Act is met,
olher land uses should be allowed.
Section 407 of the Act dees not restrict
land uses and the word only is not used.
One of the purposes of the Act, as set
out in section 102, is to reclaim land for
beneficial uses, not to restrict its use.
Accordingly, final rule § 879.11 remains
unchanged.

Section 879.1 (Scope). The proposed
section has been modified to include
emergency projects and to insure that
State and Indian tribe acquisition
procedures are included in their
reclamation plans.

One comment pointed out a
redundancy in proposed § 879.1 in that
the word “State” before reclamation

program was unnecessary. This has
been corrected in the final rule.

Section 879.10 (Information
Collection). The information required
by Part 879 is being collected to meet the
mandate of Section 407 of the Act,
which requires that a State/Indian tribe
include in its State reclamation plan
assurances that the aquisition,
management, and disposition of eligible
lands and water for reclamation and
other designated purposes will be
accomplished in a manner prescribed by
the Act. This information will be used
by the regulatory authority to ensure
that the State/Indian tribe has sufficient
programmatic capability to be in
compliance. The obligation to respond is
mandatory. The information collection
requirements contained in § 879.11(b)(1),
(b)(2), and (e)(3), § 879.12(a), § 879.13(b),
and § 879.15 {a) and (b) were approved
by OMB under 44 U.S.C. 3507 and
assigned clearance number 1029-0056.

Section 879.11 (Land Eligible for
Acquisition). This proposed section
included a new paragraph 879.11(b}(2).
OSM reexamined Section 407(c)(3) of
the Act stating “or that public
ownership is desirable to meet
emergency situations and prevent
recurrences of the adverse effects of
past coal-mining practices” and
concluded that it was not meant to
apply to coal refuse piles in particular,
but rather to emergency situations.
Proposed § 879.11{b)(2) provides the
Secretary with the authority to acquire
land in emergency situations where no
other viable means are available to
abate an immediate threat to human life.

One comment on proposed § 879.11(b)
indicated that acquiring property in
emergencies was not intended by the
Act and that policy power entry was the
means to use in emergencies. OSM's
response is that authority to acquire
land in emergency situations is given in
Sections 407(c)(3) and 412(a) of the Act.
This authority provides the Secretary
additional flexibility in abating
emergency situations, Accordingly, no
change has been made in the final rule.

Examples of permanent facilities in
existing rule § 879.11(a)(2) were deleted
in the proposed and final rule since they
are now included in a definition section
infinal § 870.5. Existing § 879.11(c) was
changed in the proposed rule to refer to
Section 407 of the Act rather than to
repeat the statutory requirements.
Existing § 879.11(d) was modified in the
proposed and final rule to change a
reference from § 874.12(b) to Part 875,
because re¢lamation on noncoal areas is
now covered in this new part.

Two comments were received
suggesting that the word “and" be




Federal Register / Vol. 47, No. 126 / Wednesday, June 30, 1982 / Rules and Regulations

28585

changed to “or” in proposed

§ 879.11(a)(1) if it is to be construed that
acquired lands can serve any one of the
purposes listed. OSM's response is that
the word *and” is correct because it
follows the language in Seclion 407(c) of
the Act. A thoughtful reading will lead
to the conclusion that any one of the
purposes listed can be reasonably
inferred. To require that any one tract of
land will serve all the listed purposes
would be unrealistic. Accordingly, no
change was made in the final rule.

Two comments concerned proposed
§ 879.11 (c) and (d). One concerned an
incorrect reference to another section.
This has been corrected in the final rule.
The other asked if these two sections
were restricted to OSM. OSM's response
is that proposed § 879.11(c) is limited to
OSM because the Act limits land
acquisition for housing purposes to the
OSM. No change in the final rule has
been made. In proposed and final
§ 879.11(d), land acquisition for noncoal
reclamation purposes includes States
and Indian tribes.

Section 879.12 (Procedures for
Acquisition). OSM emphasizes that
there are basically two requirements for
land acquisition: (1) Compliance with
Section 407(c) of the Act; and (2)
compliance with the Uniform Relocation
Assistance and Real Property
Acquisition Policies Act and
Department of the Interior rules
implementing this Act. States and Indian
tribes may use procedures already in
place as long as they are in compliance
with items (1) and (2) above. There were
no comments on this section.
Accordingly, no changes have been
made in the final rule.

Section 879.13 (Acceptance of gifts of
land). Existing paragraphs (a) and (b) of
§ 879.13 were rewritten in the proposed
rules to eliminate Federal requirements
governing acceptance of gifts of land. If
the gift is to the Federal government, the
donor must comply with existing
Department of the Interior rules. If the
gift is to States of Indian tribes, the gift
must be consistent with existing State or
Indian tribal l4ws. No changes have
been made to the final rule,

Two comments concerned proposed
§ 879.13. Both comments noted that this
section did not reflect the fact that land
donations must meet the same criteria
as any other land acquisition as well as
the criteria for donations, This has been
clarified in the final rule to show this
requirement,

Section 879.14 (Management of
acquired lands). One comment stated
that the proposed rule should specify
that moneys collected for user charges
should be returned to the fund. This has
been inserted in the final rule.

Section 879.15 (Disposition of
reclaimed lands). Six comments were
received. Three supported the changes
in the proposed rules. Two others
pointed out redundancies in wording.
One stated that title to acquired land in
proposed § 879.15(b)(2) should revert to
OSM since the State would not want a
reverter of title if it was not involved in
the project. OSM’s response is that title
can only revert to the grantor under a
deed. Consequently, if the State was not
the grantor, it could not take title under
a reverter. Accordingly, no substantive
change has been made in the final rule.

Part 882—Reclamation on Private Land

Part 882 states the authority of OSM,
States and Indian tribes to perform
reclamation on private lands. It
establishes a requirement for appraisals
of the land value in lien situation before
and after reclamation work consistent
with uniform appraisal standards. The
rules also establish conditions and
procedures for the filing of liens on
private property equal to the increase in
fair market value that results from
reclamation work under certain
circumstances.

Section 882.1 (Scope). This § 8821 is
retained as it appears in the present
rules.

Section 882.10 (Information
collection). The information required by
Part 882 is being collected to meet the
mandate of Section 408 of the Act which
establishes conditions for the
application of liens and procedures for
filing liens on private property. This
information will be used by the
regulatory authority to insure that the
State/Indian tribe has sufficient
programmatic capability to file liens
under certain conditions. The obligation
to respond is mandatory. The
information collection requirements
contained in § 882.12(c) and § 882.13(b)
were approved by OMB under 44 U.S.C.
3507 and assigned clearance number
1029-0057.

Section 882.12 (Appraisals). In
proposed § 882,12, OSM changed the
requirement in the original rule requiring
appraisals on all projects to one
requiring appraisals only when the
possibility of a lien cannot be
disregarded. Nine comments were
received regarding this section. Two
issues are involved. The first is whether
a real estate appraisal is required as the
basis for waiver of lien for every
reclamation project. The second issue is
whether an appraisal should be
conducted before or after completion of
the project. Three commenters believe
the modified requirement in the
proposed rule for appraisal is too
restrictive; two commenters believe it is

too permissive, and one favors the
modification, Two comments concern -
the requirement for an appraisal upon
completion of reclamation. One
comment opposes use of an independent
appraiser. One commenter points out the
redundancy of proposed § 882.12(c).
These comments are discussed below,

Three commenters expressed concern
that the proposed § 882.12 did not
adequately clarify the existing
regulatory language with respect to the
requirement for appraisal in connection
with a possible lien. They contend that
there will be circumstances under which
it can be determined, without benefit of
an appraisal, that there will be a
significant increase in the value of the
property after reclamation or that the
“reclamation primarily benefits health,
safety, or environmental values of the
greater community.” Under such
circumstances, they believe that
appraisals are unnecessary and
wasteful. OSM agrees that there will be
many situations in which appraisals are
unnecessary. Indeed, that is the reason
the wording was changed in the
proposed rule to require appraisals only
when property may be subject to a lien.
When the official responsible for the
reclamation program can determine
from available evidence that the
primary benefit from reclamation is to
the greater community or that it is clear
that there will be no significant increase
in market value, then the property is not
subject to a lien and no appraisal is
necessary. When there is any doubt that
these determinations can be made
without the basis of appraisals, then it
must be considered that the property
may be subject to a lien and appraisals
must be obtained. In such cases, the
appraisals would provide evidence
supporting waiver of a lien when they
show that no significant difference in
value exists.

On the other hand, one commenter
believes “the cart has been placed
before the horse,” that the only valid
method of implementing Section 408(a)
of the Act is to determine, by appraisal,
if there is or is not a significant increase
in property value. Three years of
program experience have demonstrated
that in many projects, prior to start of
reclamation, it was clear that either the
primary benefit accrued to the public
good or there was no significant
increase in value resulting from
reclamation, or both. In such instances,
a requirement for an appraisal is
unnecessary to ensure that public funds
are not being expended to benefit an
individual property owner and,
therefore, would be wasteful. For
example, in a project which stops acid
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mine drainage from polluting a
municipal water supply, purification of a
public drinking supply is the primary
benefit. It may be obvious that private
land adjacent to the reservoir may
appreciate in value as a result of the
reclamation; however, the public health
of the local population or user is the
element primarily benefited. Since a
benefit accruing primarily to the public
safety offsite is one of the justifications
for waiver of lien in the existing rules,
the increase in land value is secondary
and no appraisal need be obtained.

Furthermore, the determination to be
made is not simply whether the benefit
occurs offsite. For example, in a project
involving reclamation of barren,
stripmined land having large, open,
water-filled pits, drainage from the pits
causes sediment to build up on an
adjoining county road creating a traffic
hazard. The offsite benefit is the
permanent elimination of the traffic
hazard. It must be compared to the
benefit to the landowner in the form of
increased land value, in order to
determine where the primary benefit
lies. However, the magnitude of the _
benefit to the owner which may result
from enhanced market value may not be
even reasonably estimated without
appraisals. OSM, therefore, believe that
the proposed rule accommodates both
situations and no change in this regard
is required; however, we have
restructured the paragraphs for clarity in
the final rule.

Two commenters recommended either
deletion or modification of the last
sentence in proposed § 882.12(b) to
eliminate the requirement for appraisal
after completion of reclamation
activities when reclamation takes more
than 6 months. An advantage is cited to
estimating the increase in land value
before the start of reclamation activities;
the difference between the appraisal of
the land before reclamation and after
reclamation is the basis for any increase
in value. OSM's own experience has
shown that landowners want to know
the extent of any lien which may be
placed against their property.
Otherwise, they are reluctant to grant
permission for entry out of fear of the
unknown amount of the future lien.
Since OSM prefers to obtain written
consent as a means for obtaining entry
to reclaim, progress on some projects
hag been hampered.

OSM agrees that there is good reason
to perform an appraisal of the market
value of the land as if reclaimed, before
the start of reclamation. However, the
comments fail to recognize the
landowner's point of view that the
appraised value of the land as if

reclaimed is based upon the assumption
that the reclamation will be successful
and enhance the value of the land. The
landowner’s apprehension is that the
value of the reclaimed land will not
increase to the extent of the appraiser's
estimate, In such event, proceeds from
the sale may be even less than the value
of the land in its unreclaimed state. The
disparity may even be greater when
appreciation due to time factors has
taken place. OSM has, therefore,
rewritten the existing section to require
another appraisal of the land as
reclaimed upon completion of
reclamation activities. This updated
appraisal will determine if the increase
in value originally estimated has
actually occurred. If a lower increase in
value results, it will be the basis of the
amount of the lien. An appraisal
showing a higher increase in value will
not be used in determination of a lien
because this would defeat the purpose
of implementing landowner consent.
Thus, landowners have greater
opportunity to be involved with project
issues, such as right of entry, while
assuring that the determination of the
necessity of a lien or the amount of the
lien will be done equitably.

One commenter wants the
requirement for an independent
appraiser in proposed § 882.12(a)
changed to permit staff appraisers of the
responsible reclamation agency to
perform appraisals for liens. This
comment cannot be accommodated.
Section 408(a) of the Act specifically
requires that appraisals performed to
determine the amount of a lien must be
obtained from an independent
appraiser.

One commenter points out that
proposed § 882.12(c) pertains to liens
and therefore, should be made part of
proposed § 882.13. After a review of
proposed § 882.13(b), OSM finds that it
contains essentially the same elements
as § 882.12(c). Proposed § 882.12(c) has
rtllllierefore been eliminated in the final

e

Section 882.13 (Liens). Twelve
comments were received on proposed
§ 882.13. One commenter noted that, in
situations where a lien will be filed, the
landowner should be given the right to
discharge or pay a lien prior to filing in
the land records. The recommended
language has been incorporated in the
final § 882.13(b).

Three comments were received
concerning the change in proposed
§ 882.13(a) that would give OSM, State
or Indian tribe the discretionary
authority to place or waive the lien. Two
of these comments supported the change
while the third comment argued that the

use of the word “may” in § 408 of the
Act limited filing to those cases where a
significant increase in value results. This
commenter quoted the legislative history
to the effect that “a lien is to be placed
on the property for the value of the work
in those instances when the reclamation
results in significant increases in the
property value.” The legislative history
reflects the fact that there was
discussion of liens being placed on
property for the value of the
reclamation. However, in the final text
of the Act the Congress provided in
Section 408 that the lien shall not exceed
the increase in the market value of the
property as a result of the reclamation.
Accordingly, OSM believes that
proposed and final § 882.13 correctly
reflect the provisions of Section 408 of
the Act and also provide guidance for
waiver of lien. This commenter also
disputed the proposed rule change in

§ 882.13(a)(2) to allow States or Indian
tribes to establish abandoned mine
lands liens in accordance with State
laws. With regard to the priority of the
lien, OSM recognizes that liens are
governed by existing State and Federal
laws with which there must be
compliance. An example of this is the
State homestead laws.

One comment noted that the tax
status of landowners who benefit from
reclamation activities is still in question.
This issue remains unresolved at this
time.

One commenter asked about the
waiver of lien if the cost of filing the lien
exceeds the increase in fair market
value. This provision (existing
§ 882.13(a)(2)) was inadvertently left out
of the proposed rules but has been
added as § 882.13(a)(4) in the final rules.

Three comments dealt extensively
with the waiver of lien provisions in
proposed § 882.13(a)(3) where the
reclamation will primarily benefit the
health, safety, or environmental values
of the greater community. These
commenters made recommendations
that OSM, State, or Indian tribe be
allowed to make this determination in
advance so that landowners will know
for certain whether there will be a lien
or lien waiver. We have accepted the
recommendation and clarified final rule
§ 882.13(a)(3) to reflect the fact that this
waiver can be treated in this manner.

One commenter recommended that
OSM delete the requirement in proposed
§ 882.13(b) for filing by OSM, States or
Indian tribes of an accounting of moneys
expended for the reclamation work
together with the lien. The reasons
advanced are that providing an
accounting is expensive and time
consuming. Further, the Act provides
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that this “may,"” not “shall,” be done.
OSM acknowledges that Section 408 of
the Act provides that OSM or a State or
Indian tribe “may” file a statement of
these reclamation costs together with
the notarized appraisals. Accordingly
final rule § 882.13(b) was changed to
reflect the fact that although notarized
appraisals must be filed with the lien,
OSM, States or Indian tribes may
include a statement of reclamation
costs,

Part 884-State Reclamation Plans

Part 884 establishes the content of the
State plan required by Section 405(b) (30
U.S.C. 1235) of the Act.

Section 884.1 (Scope). OSM has
decided to delete portions of existing
§ 884.1 already contained in the Act.
Existing § 884.2 (Objectives) was
deleted for the same reasons.

Section 884.11 (State eligibility).
Section 884.11 has not been changed and
remains necessary to clearly set forth
the requirements of the Act.

Section 884.13 (Content of proposed
State reclamation plans). Since the
information collection requirements of
§ 884.13 now only applies to fewer than
10 respondents per year, it is exempt
from the requirements of the Paperwork
Reduction Act (44 U.S.C. 3501 et. seg.)
and does not require clearance by the
Office of Management and Budget.

At the request of States, existing
§ 884.13 was substantially modified in
the proposed rules. These modifications
were as follows:

—Section 884.13(a)—limits the opinion
of the State's or agency’s legal officer
to the authority of the agency under
State law to conduct the Title IV
program of the Act.

—Section 884.13(c)—the word
“detailed” and the phrase “but not
limited to" were deleted.

—Section 884.13(c)(1)—the word
“purposes” was substituted for the
phrase “goals and objectives”.

—Section 884.13(c)(4}—combined public
participation requirements for coal
and noncoal reclamation and for
publie participation in the preparation
of the State reclamation plan and
deleted specifc requirements as to
how the States implement public
participation.

—Section 884.13(d)}—was rewritten to
preclude repetitious phrases.

—Section 884.13(e}—was consolidated
with proposed § 884.13(c)(4).

—Section 884.13(f}—was redesignated
(e), the phrase “derived from
available data™ was added, and the
required map scale of 1:250,000 was
deleted.

—Section 884.13(f)(4)—the requirement
that the State reclamation plan

contain a table summarizing the
quantities of land and water proposed
for reclamation was deleted.

—Section 884.13(f)(5)—deleted the
required narrative descriptions of:
sociologic and demographic
characteristics; hydrology; flora and
faura; underlying or adjacent beds of
commercially mineable coal and other
materials and projected methods of
extraction; and the anticipated
benefits from reclamation.

The reasons for the above changes are
discussed in the preamble to the
proposed rules at 46 FR 60785-60786.

One commenter supported all the
changes to proposed § 884.13 because
they “aid in speeding the approval” of
State reclamation plans by eliminating
several unnecessary provisions with
which the States must now comply.

One commenter requested that
§ 884.13(b), which requires a legal
opinion that the designated agency have
the authority under State law to conduct
the program in accordance with Title IV
of the Act, be deleted because “it is not
required” by the Act. OSM cannot
accept this comment because Section
405(e) of the Act explicitly requires that
each State reclamation plan contain the
“legal authority” to perform reclamation
work in conformance with Title IV,

One commenter supported the
proposed § 884.13(b) modification to
limit the opinion of the State's or
agency’s legal officer to the authority of
the agency under State law to conduct
the Title IV program. Another
commenter requested that proposed
§ 884.13(b) be deleted because “it is not
required” by the Act. OSM cannot
accept this comment because Section
405(e) of the Act explicitly requires that
each State reclamation plan contain the
“legal authority” to perform reclamation
work in conformance with Title IV.

One commenter suggested that
proposed § 884(c)(3) be amended to
require that the State also coordinate its
reclamation work with OSM’s

- reclamation projects. This coordination

was formally required by existing

§ 872.4, which was deleted. OSM agrees
that the States should be specifically
required to coordinate with all
reclamation programs and has,
therefore, amended proposed

§ 884.13(c)(3) to include OSM's
programs.

One commenter contended that
Section 102(i) of SMCRA requires that
the State reclamation plan must provide
for public participation and involvement
in the State program operation and not
just in its development and, therefore,
opposed the proposed deletion of
existing § 884.13(c)(7). OSM's response

is that it has not deleted the requirement
for public participation and invelvement
in the State program operation. OSM
merely proposed to combine, in order to
avoid duplication and to add clarity,
existing §884.13(c})(7) and existing

§ 884.13(e) into one new proposed

§ 884.13(c)(4) that requires public
participation and inveolvement in the
preparation of the State reclamation
plan and in the State reclamation
program.

One commenter contended that the
requirement of proposed § 884.13(d) for
a description of the purchasing,
procurement, accounting system, and
personnel staffing policies is
“inappropriate” for inclusion in a State
reclamation plan. For this commenter,
these descriptions would be more
appropriate in a grant agreement since
then “only add bulk to the plan and very
little to the comprehension of the plan
by the public.” OSM's response is that
Section 405(e) of the Act requires that
the State reclamation plan contain the
State's “programmatic capability” to
perform reclamation work in
conformance with Title IV. OSM has
decided that, in order for it to assess
“programmatic capability,” it needs a
description of the State agency’s
purchasing, procurement, accounting,
and personnel staffing systems.
Moreover, by including these
descriptions in the State plan, they will
not have to be repeated every time a
State requests a grant for funds to
perform reclamation under Title IV.
Accordingly, no change had been made
in the final rules.

One commenter asked for the
authority for requiring in proposed
§ 884.13(d)(3) that purchasing and
procurement systems to be used by the
agency must meet the requirements of
OMB Circular A-102. OSM's answer is
that the Act provides for grants to the
States and all Federal grants must

* conform to OMB Circular A-102 under

the statutory authority of the
Intergovernmental Cooperation Act of
1968, Pub. L. 90-577 (42 U.S.C. 4201 et
seq.).

One commenter objected to the
inclusion in proposed § 884.13(¢) of a
general description of the reclamation
activities to be conducted under the
State plan, including known or
suspected eligible lands and water
within the State and e map showing
their general location. For this
commenter, Section 405(e) of the Act
only requires the plan to generally
identify the areas to be reclaimed and
therefore § 884.13(e) goes beyond the
scope of the Act. OSM's response is that
Section 403 requires more than just a
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description of the “areas to be
reclaimed,” but also “the purposes for
which the reclamation is proposed, the
relationship of the lands to be reclaimed
and the proposed reclamation to
surrounding areas, the specific criteria
for ranking and identifying projects

* * *» Moreover, the Act requires that
reclamation be accomplished according
to the priorities set forth in Section 403.
OSM has decided that in order to
implement Section 405, and the
requirement that it only fund abandoned
mine land reclamation projects that
meet the priorities of Section 403, it
needs the information required by
proposed § 884.13(e). Otherwise, the
State would be free to select projects
without meeting the Congressional
mandated priorities of Title IV.
Accordingly, no change was made in the
final rules.

One commenter wants proposed
§ 884.13(f) deleted because the Act does
not require the State reclamation plan to
contain descriptions of the economic
base, the esthetic, historic, cultural, and
recreational values, and the endangered
and threatened plants, animals, and
their habitats. For this commenter, such
descriptions are more appropriate to
State grant applications. OSM’s
response is that the information required
by proposed § 884.13(f) is needed by
OSM for it to meet the mandate of
Section 702 of the Act that requires its
action in approving the State
reclamation plan to be coordinated with
the requirements of other Federal laws.
Moreover, OSM believes that it is more
efficient to include the required
information in the State plan rather than
to require the descriptions every time a
State requests a grant. The State grant
application can then be limited to
specific project site information.
Accordingly, no change was made in the
final rules.

Section 884.14 (State reclamation plan
approval). One commenter requested
that proposed § 884.14(a) be amended to
réquire that the Director either approve
or disapprove a State plan or
amendment within 60 or 90 days instead
of only having to “act on the State plan
or amendment in 90 days.” OSM cannot
accept this request since under Section
405 of the Act it must determine that a
State complies with Title IV before it
can approve a State reclamation plan.
The failure of OSM to act within a
specific time period on a submitted
State reclamation plan cannot resull in
approval absent specific statutory
authority that would so permit. OSM
will strive to meet its goal of reviewing
State reclamation plans within 90 days,

Section 8684.15 (State reclamation plan
approval). Since the information
collection requirements of 884.15 apply
to fewer than 10 respondents per year, it
is exempt from the requirements of the
Paperwork Reduction Act (44 U.S.C.
3501 et. seq.) and does not require
clearance by the Office of Management
and Budget,

Section 864.16 (Suspension of plan).
One commenter contended that in
proposed § 884.16 the OSM cannot
substitute “suspension’ for
“withdrawal" of a State reclamation
plan because “withdrawal” is required |
by Section 405(d) of the Act. OSM's
response is that its purpose in
substituting “suspension" for
“withdrawal" is that it avoids the
necessity of a State having to resubmit a
new reclamation plan which OSM
would then have to reapprove whenever
OSM takes action against a State for
failing to meet the requirements of either
Title IV or V of the Act. OSM believes
that "suspension"” is sufficient to
achieve the purposes of Section 405(d)
of the Act. Accordingly, no change was
made in the final rules.

One commenter requested proposed
§ 884.16(c) be amended to require that

the OSM decision on suspension of a

State reclamation plan be conveyed to
the State by mail with return receipt
requested or by registered letter. OSM
does not believe it is necessary to
include such wording in the final rule
because on a matter as serious as
suspension of a State reclamation plan,
it will ensure that its decision is
conveyed and received by the State in
the most expeditious manner.

Part 886—State Reclamation Grants

Part 886 sets forth the procedures and
requirements for annual grants to States
to conduct reclamation activities under
their approved reclamation plans. Based
on comments received from the States
on the draft of the proposed rules, OSM
decided to retain the major requirements
for State reclamation grants in the form
of Part 886 rules rather than in a
separate publication.

State commenters requested
exemption from the requirements of
Office of Management and Budget
(OMB] Circulars A-95 and A-102,
Discussions with OMB concluded that
such exemptions are not permissible
under the authority of the
Intergovernmental Cooperation Act of
1968 (Pub. L. 90-577). However, OSM
has attempted to minimize the reporting
requirements imposed upon the States in
the administration of grants under the
OMB circulars.

Section 886.1 (Scope). Proposed
§ 886.1 indicates that the purpose of Part

886 is to set forth procedures for grants
to States having approved reclamation
plans. OSM's “Final Guidelines for
Reclamation Programs and Projects” (45
FR 14810-14819) is included in order to
provide program guidance. One
commenter requested that the reference
to the guidelines be deleted because
they do not specifically pertain to grants
but rather to individual projects, OSM
has decided to retain the reference to
the guidelines in the final rules because

_ they pertain to the individual projects

which are the subject of the grant
request.

One commenter noted that the
statement in proposed § 886.1, that the
guidelines should be utilized as
appropriate, is confusing because the
guidelines state that they apply to all
projects under any program. For this
commenter, proposed § 886.1 seems to
imply that some guidelines might now
not be appropriate to be used by a State.
OSM's response is that it agrees with
the commenter that the use of the word
“appropriate” can be confusing. It was
not OSM'’s intent to imply that the
guidelines may not be “appropriate.”
OSM believes that they are appropriate
whenever they are applicable to
reclamation projects and should be
utilized by the States. OSM intended to
say that the guidelines may not be
applicable to all projects in all situations
but where they are applicable they A
should be utilized. Proposed § 886.1 has
therefore been changed in the final rule
to substitute the word “applicable” for
the word "appropriate”.

Existing § 886.2 (Objectives) has been
deleted in the final rule to avoid
duplication with the Act.

Section 886.10 (Information
collection). The information required by
Part 886 is being collected to meet the
mandate of Section 405 of the Act,
which allows the Secretary to grant
funds to States/Indian tribes pursuant to
Section 402(g) for the purpose of
implementing the State/Indian tribes
reclamation program. This information
will be used by OSM to ensure that the
State/Indian tribe complies with OMB
Circular A-102 and sound principles of
grants management. The obligation to
respond is mandatory. The information
collection requirements contained in
§ 886.15(c), § 886.17(b), § 886.18(c),

§ 886.23(a) and (b), and § 886.24(a) and
(b) were approved by OMB under 44
U.S.C. 3507 and assigned clearance
numbers 1029-0016, 1029-0017, 1029-
0054, 1029-0064, 1029-0068, 1029-0070,
1029-0072 through 1029-0079.

Section 886.12 (Coverage and amount
of grants). Two commenters requested
that proposed § 886.12(a) be amended to
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include Federal agencies as well as
State agencies and local jurisdictions to
which the State reclamation agency can
transfer funds for services and materials
provided. OSM agrees and has amended
§ 886.12(a) to allow transfer of funds to
Federal agencies. This amendment will
allow State reclamation agencies to
utilize a Federal agency (for example,
U.S. Forest Service or Soil Conservation
Service) to carry out reclamation
activities.

One commenter suggested that
proposed § 886.12(b) be amended so that
indirect as well as direct costs are
eligible for payment of services
rendered by other agencies. The OSM
agrees but notes that OMB Circular A-
87 must be followed. This circular
allows for reimbursement for costs
incurred by agencies other than the
grantee and sets forth the rules and
agencies other than the grantee and sets
forth the rules and requirements
pertaining to such reimbursement. OSM
has, therefore, amended in the final rule
the second sentence of proposed
§ 886.12(a) by deleting the word “direct”
and adding as reference to OMB
Circular A-87.

One commenter requested that in
proposed § 886.12(b) the deleted
language of the existing rule that “100
percent of the total agreed upon costs”
be reincluded because the phrase makes
it clear as to the funding that can be
approved by OSM. OSM's response is
that the language was proposed to be
removed because it is redundant.
Section 405 (g) of the Act states that the
Secretary will grant funds for
reclamation. There is no provision in the
Act for a matching fund grant for
reclamation as there is for land

acquisition (90 percent). Therefore, itis .

obvious that reclamation will be funded
for 100 percent of total allowable costs.

Accordingly, no change has been made

in the final rule.

One commenter, while supporting
Executive Order 12185 (use of fuels
other than petroleum or natural gas in
facilities consfructed with AMLR funds),
expressed concern that States will have
to produce a “life cycle cost analysis"
for each project. OSM’s response is that
it does not believe that compliance with
the Executive Order will be a burden to
the AMLR programs since ‘almost all
projects funded will be for reclamation.
Moreover, the Executive Order does not
require a “life cycle cost analysis™ but
only to the extent technologically and
economically feasible, public facilities
that are planned, constructed or
modified in whole or in part with
Federal funds should utilize fuel other
than petroleum or natural gas.

One commenter requested that
proposed § 886.12(c) be amended by
defining land acquisition costs to be
“land costs, attorney fees, closing costs,
and other related acquisition costs."”
OSM's response is that this amendment
is not necessary. The proposal rule says
that acquisition of land shall be
approved for up to 90 percent of the
costs. The related costs which the
commenter lists are included.
Otherwise, the rule would restrict
approval to 90 percent of the purchase
price. Accordingly, no change has been
made in the final rule.

Section 886,13 (Grant period). One
commenter contended that proposed
§ 886.13 should not be construed to
allow the Secretary to withdraw funds
from a State if the State has not spent
the funds in a given time period. OSM
cannot accept this comment because it
is bound by Section 402(g)(2) of the Act,
which explicitly allows the Secretary to
withdraw funds from States if they have
not been expended within 3 years of
their allocation. The Secretary has
limited his power to withdraw funds as

indicated in § 872.11(b) of the final rules.

One commenter requested that
propoged § 886.13(a) be amended to
read “shall not exceed 1 year” instead
of “shall be for 1 year.” The effect of the
amendment would be to allow for an
administrative grant of less than 1 year
and thereby allow the first
administrative grant to mesh with the
State's budget system. OSM agrees and
adopts the amendment in the final rule
since it allows for increased flexibility
to the States in the administration of
their reclamation programs.

One commenter requested the
following rewrite of proposed
§886.13(b):

“(b) The Director may extend the
grant period for specific projects beyond
3 years if he finds, on the basis of
information contained in the grant
application that: (i) Projects to be
funded will complete all the objectives
of Section 403 of the Act except coal
impact assistance; or (ii) an extended
period is necessary to accomplish the
reclamation projects; or (iii) the grant
requests funding for specific projects
with adequate plans, acceptable
deadlines for completion, and the
likelihood of specific construction
contracts to meet the project deadlines;
provided that (iv) sufficient funds
allocated to the State or tribe under 30
CFR 872.11(b)(2) are available to
complete the projects.”

The commenter emphasized that he
deleted the last part of § 886.13(b) which
reads “including provisions for
corrective works on completed projects

and any additional eligible projects
which may be discovered." The reason
the commenter offered this deletion is
that the Eastern States "‘may never,
during the life of the OSM program, be
in a position to say that they have no
projections of additional eligible
projects which may be discavered
because of the vast magnitude of the
abandoned mine problems within these
States." The commenter concluded that
use of the phrase in the rule will only
serve “to constrain completion of
projects which have projected
construction periods of longer than 3
years."

OSM does not accept the suggested
amendment, The reason why the
existing § 886.13 was proposed to be
amended is, as stated in the preamble to
the proposed rules (46 FR 607886), to
address a petition to amend the grant
period filed by the State of Wyoming.
This petition requested that the project
grant period be extended beyond 3
years if the objective of Sections 403
and 409 of the Act are completed. The
effect of this extension would be to
allow States to obtain grant funds for
coal impact assistance under Section
402(g)(2) of the Act even though the last
remaining priority reclamation projects
of Sections 403 and 409 of the Act have
not been actually completed provided
that the conditions listed in § 886.13(b)
of the final rules can all be met.

The effect of the amendment which
the commenter now proposes would be
to extend the provision for grant funding
beyond 3 years for all grants that meet
any of the conditions of § 886.13(b)
instead of only those grants which seek
funding for coal impact assistance in
States which have commenced work on
the last of the priority reclamation
projects required by Sections 403 and
409 of the act and which meet all the
conditions of § 886.13(b).

OSM has decided that the suggested
amendment which the commenter offers
is not necessary since grant extensions
can already be obtained under the
provisions of final § 886.17. The purpose
of proposed § 886.13(b) is to facilitate
the consideration of coal impact
assistance projects which would
otherwise be delayed if all Section 403
and 409 reclamation projects had to be
totally completed. The commenter’s
amendment is unacceptable because it
would effectively avoid the provisions
governing grant extensions contained in
§ 886.17 and the requirements of OMB
Circular A-102 referenced therein. In
order to avoid any possible future
"misunderstandings”, OSM has decided
to limit § 886.13(b) of the final rules to
grants requesting impact assistance
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funding and to amending the rule to so
indicate.

Section 886.14 (Annual submission of
projects). One commenter supported
proposed § 886.14 because OSM decided
to limit the information requirements to
Section 405(f) of the Act. Two
commenters opposed proposed § 886.14.
The first commenter opposed the rule
because he contends that Section 405(f)
of the Act only applies to annual grant
applications, the information required
by Section 405(f) will “not be available
thirty months in advance,” and this
information is not needed by OSM to
justify its requests to Congress for
appropriations for the State reclamation
projects. OSM does not agree with this
comment for the reasons which follow.
First, OSM believes that it can require
the information listed in Section 405(f)
prior to a request for assistance from a
State with an approved reclamation
program because Section 405(b) of the
Act entitles the Secretary to obtain
information which is necessary to fulfill
responsibilities under Title IV of the
Act. Second, OSM does not require the
information contained in Section 405(f)
“thirty months" in advance. Section
886.14 specifically indicates that the
schedule for providing the information
shall be determined by OSM on an
annual basis. Third, as indicated in
proposed § 886.14, OSM does need its
information in order to justify to the
Congress its requests for appropriations
to fund the State reclamation programs
and projects. In addition, OSM needs
the information contained in Section
405(f) before the annual grant
submission in order to justify its budget
request to the Office of Management
and Budget. It should be noted that
proposed § 886.14 seeks the cooperation
of the States and only asks for estimates
which can be refined when the States
actually apply for reclamation project
assistance. Without some general
description of proposed projects and
estimates of reclamation benefits, such
as number of acres to be restored and
costs of reclamation projects, OSM will
not be able to justify its funding requests
with the consequent detriment to the
State reclamation programs’ need for
reclamation assistance. Accordingly, no
change has been made in the final rules,

The second commenter opposes
proposed § 886,14 for the same reasons
ags the first and, in addition, contends
that it is “virtually impossible for any
State to provide the details of Section
405(f)" 22 months before it submits its
annual grant application.” This
commenter also offers substitute
language as follows:

The agency shall cooperate with the Office
in the development of advance budget
estimates for use by the Director in the
preparation of the request for appropriation
of moneys from the Fund. The schedule for
such estimates shall be determined by OSM
on an annual basis. Funds required to collect
and submit data under this section may be
included in administrative grants under 30
CFR 886.12,

OSM does not accept the comment or
substitute language because, as
indicated in the previous paragraph, it is
only requesting estimates and not, as
this commenter contends “details” of
the information contained in Section
405(f) of the Act. OSM notes that it has
not required the estimates of Section
405(f) 22 months in advance, as the
commenter contends, but will cooperate
with the States in preparing an annual
annually arriving at a schedule for
submission of the needed estimates.
OSM does not believe that the
requirements of § 886.14 are a burden on
the States since it will, as indicated in
§ 886.14, reimburse the States for the
costs of obtaining the estimates.

Section 886.15 (Grant application
procedures). One commenter requested
that proposed § 886.15(a) be changed to
limit the time in which OSM has to act
on a grant application to 60 instead of 90
days. For this commenter, 90 days is too
long because the State’s abandoned
mine land staff and their work activities
are dependent on the approval of the
grant application. In addition, if the
State had to amend the application, that
“would mean at least another 30 days,
resulting in more than a 4-month delay.”

‘OSM response is that it needs 90 days in

which to act upon a grant application.
OSM will attempt to act upon grant
applications as rapidly as possible.
OSM suggests that States can avoid
delay by working closely with OSM
during the developmental stages of the
application so that the grant application
is complete and adequately supported
and thus facilitate OSM's review and
processing, Moreover, OSM strongly
encourages the States to submit their
grant applications more than 90 days
before existing grants expire so that the
continuity of their staff work will not
risk interruption.

One commenter wants proposed
§ 886.15(a) to be amended to require
OSM to approve or disapprove a grant
application in 80 days instead of having
to act on a grant application in 90 days.
OSM cannot accept this amendment
because the Act does not allow failure
to act on a grant application within a
specified time period to be construed as
either approval or disapproval of a
grant. Federal funds cannot, absent
specific statutory authority, be

committed by default, but rather require
a determination of the validity of their
use,

One commenter requested that a time
period be placed in proposed § 886.15(a)
on the preparation of the grant
agreement. OSM does not believe that
this is necessary since it construes the
90-day period in which it has to act on a
grant application to include the
preparation of the agreement.
Accordingly, no change has been made
in the final rule.

One commenter requested the
following changes in proposed
§ 886.15(d): (1) OMB Circular A-95 not
be required, (2) the feasibility analysis
be removed, and (3) the requirement for
an environmental assessment for each
project be deleted. The commenter
wants compliance with OMB Circular
A-95 not be required since the Act
“assigng moneys to the different
organizations conducting AML works,"
the Act already requires States to
coordinate with other agencies, and
provides for public participation. OSM
cannot accept the commenter’s deletion
of Circular A-85 from proposed
§ 886.15(d) because it is required of all
Federal grants by Section 401 of the
Intergovernmental Copperation Act of
1968 (Pub. L. 90-577). As for the
commenter's second request that the
“feasibility analysis” be removed, there
is no requirement in proposed
§ 886.15(d) for a “feasibility analysis.”
The commenter also requested that the
requirement for an environmental
assessment be removed. OSM’s
response is that § 886.15(a) does not
require environmental assessments.
Environmental assessments are a
requirement of the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-47).

One commenter requested that
proposed § 886.15(e) be amended to
read: "Review and approval of project
plans and specifications by OSM will
not be required.” The commenter's
reason is that the existing regulations
conveys “the impression that a State
must receive approval of project plans
and specifications for a project
implemented under an approved State
program.” OSM cannot accept the
commenter's amendment because
proposed § 886,15(¢) implements the
statutory mandate of Section 405(i) of
the Act. OSM's position in proposed
§ 886.15(e) is that complete plans and
specifications are not required before
the grant is approved, but OSM may
review plans and specifications after the
start of the project in order to fulfill its
responsibilities under Section 405(i) to
monitor the progress and quality of the
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State reclamation programs.
Accordingly, no change has been made
in the final rule.

One commenter requested that the
second sentence of proposed § 886.15
end with the word “Office"” because an
OSM representative should only visit
the project site during construction at
the invitation of the State agency under
current OSM oversight policies. The
Office disagrees and notes that under
the mandate of Séction 405(i) and 412(a),
it has the authority to visit project sites
without the invitation of the State
agency. Accordingly, the final rule
remains unchanged.

One commenter indicated that
proposed § 886.15(f) is unnecessary
because each State plan already
outlines public involvement and the
regulation could be interpreted to
require a very detailed description for
every project. OSM disagrees Section
102(i) of the Act and OMB Circular A-
102 mandate public involvement. OSM's
policy is not to require a detailed
description of public involvement for
every project but rather a general
description that meets the approved
State plan's requirements and OMB
Circular A-102.

Section 886.16 (Grant agreements).
One commenter requested that in
proposed § 886.16(a) OSM impose upon
itself a time limit to prepare a grant
agreement. OSM believes the
commenter's request is not necessary.
The grant agreement is a simple
administrative and clerical procedure
that will be completed as rapidly as
possible, OSM has already indicated in
proposed § 886.15(a) that it will act upon
a grant agreement within 90 days of
submittal. The preparation of the
agreement normally would occur within
this 90-day review period.

Two commenters requested that
Federal agencies be included along with
other agencies and local jurisdictions in
allowing for transfers of funds under
proposed § 886.16(a)(4) and (b). OSM
agrees and notes that this is consistent
with its decision to make the same
change to proposed § 886.12(a), See
preamble discussion of § 886.12(a) for
reason. The final rule has been changed
accordingly.

One commenter indicated that the
phrase “the grant is effective” in
proposed § 886.16(d) should be clarified.
The commenter indicates that it could
be interpreted as either that the terms of
the grant become effective upon the date
of the Director's signature or that the
effective date of the grant is the date
appearing in the terms of the grant
agreement. The commenter indicated
preference for the second interpretation
for two reasons: 1) “the letter-of-credit

cannot be processed until the Director
has signed the agreement which means
funds cannot be drawn down for 3 to 5
weeks" and 2) “the effective starting
date of a grant should coincide with a
State’s payroll period.” For this
commenter, an effective date written
within the grant agreement will allow a
State better management of its program.
OSM's response is that the effective
date of the grant is the performance
period specified in the grant agreement.
The date of the Director’s signature does
not, therefore, determine the effective.
date. The States are responsible for
requesting the performance period dates
that best suit the management of their
programs. Accordingly, this change has
not been incorporated into the final rule.

Section 866.17 (Grant and Budget
revisions). One commenter requested
that proposed § 886.17(a) be amended to
provide that if the Director does not
approve or disapprove of a budget
revision within 15 days of its receipt, the
budget revision will be “automatically
approved.” OSM cannot accept this
amendment because the Act does not
permit it and OMB Circular A-102
requires the Federal agency to act upon
budget revisions. OSM will strive to act
upon all budget revisions within 15
days.

One commenter requested proposed
§ 886.17(b)(1) and (3) be amended to
allow a Stale to revise its budget
without OSM's approval if the increase
or decrease in any project is “$10,000 or
10 percent, whichever is greater” rather
than “$5,000 or 5 percent, whichever is
greater.” The commenter's reasons are
“inflation and changes in costs due to
weather” make the $5,000 or 5 percent
limit too low. OSM's response is that it
has reconsidered its interpretation of the
Circular A-102 requirement as it applies
to reclamation grants under Part 886,
OSM now believes that the $5,000 or 5
percent limit, as applied to each project
budgeted under a reclamation grant as
proposed in § 886.17(b)(1) and (b)(3),
places an unnecessary burden on the
States in the management of their
reclamation projects. As the commenter
indicated, inflation has made the $5,000
or 5 percent limit stringent. Therefore, in
order to provide the States with
increased flexibility in the management
of reclamation projects and to reduce
the paperwork burden of having to seek
written authority for minor changes in a
project’s budget, OSM has decided to
interpret the requirement of OMB
Circular A-102 to apply to the total
grant amount and not to the amount
budgeted for each project in a multi-
project grant. Pfoposed § 886.17(b)(1)
and (b)(3) has therefore been changed
accordingly in the final rules.

OSM is amending proposed
§ 886.17(b)(1) to add the words
“whenever the total amount of the
revisions” in the final rules. The reason
for this amendment is that the language
is necessary to prevent a series of minor
revisions of less than $5,000 or 5 percent
which would accumulate to more than
the $5,000 or 5 percent total limit on any
grant. OSM has decided that this is not a
substantive amendment and is intended
to implement the requirement of OMB
Circular A-102.

Section 886.18 (Grant reduction,
suspension, and termination). One
commenter requested that proposed
§ 886.18 be amended to provide that
OSM's decision on suspension,
reduction, and termination of a grant be
a final decision which is appealable to
the appropriate court of law, instead of
allowing the State the right to appeal
OSM's decision to the Secretary. OSM
does not agree with the commenter's
amendment because it believes that, in
order to avoid unnecessary litigation, a
State should be allowed an
administrative level of appeal beyond
OSM. No change has been made in the
final rule.

One commenter requested that note
be made in proposed § 886.(a)(2) of the
extension permitted under proposed
§ 886.13. OSM’s response is that, even
though it would not reduce a grant
which it had agreed to extend because it
would then not be expended within 3
years, OSM has decided to accept the
comment in order to achieve
consistency between proposed § 886.13
end proposed § 886.18(a)(2) and the final
rule § 886.13 has been amended
accordingly.

One commenter contended that
proposed § 886.18(a)(5) and
§ 886.18(a)(8) do not apply to employees
of a State reclamation agency because
of this chapter Part 705 only covers
employees of State surface mining
regulatory agencies. OSM disagrees
because it is clear that in Section 517(g)
of the Act of Congress intended that any
State employee performing any function
or duty under the Act shall not have an
interest in a coal mining operation.
Moreover, of this chapter 705.5 defines
State regulatory authority as including
responsibility for reclamation as well as
regulation of coal mining. Therefore,
OSM has concluded that it is the intent
of Part 705 to include employees of State
reclamation agencies under Part 705
provisions in restrictions on financial
interests of State employees. No change
was made in the final rules.

Section 886.19 (Audit). One
commenter requested that in proposed
§ 886.19, the phrase “audit guides of the
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Department of the Interior” be removed
because these guides are “excessive™.
OSM's response is that since the
publication of the proposed rules, the
audit guides of the Department of the
Interior have been superseded by audit
guides provided by the General
Accounting Office and by the
“Approved Compliance Supplement”
issued by the OMB, The final rule has
been amended to reflect this change.
OSM notes that it is bound by current
U.S. Government and Department of the
Interior policy on audit procedures in
the administration of its grant programs.

Section 886.23 (Reports). Five
commenters opposed the quarterly
reporting requirements of proposed
§886.23, and one commenter requested
that quarterly reports only apply to
States with annual grants of over $3
million. Four commenters requested
annual reporting only, and two
commenters requested semiannual
reporting. The reasons given for
opposing quarterly reports were:

{1) Quarterly reports “interfere with
State programs”;

(2) OSM *“should be sufficiently
informed” of a State's work that annual
reports need only be required;

(3) Quarterly reports are “excessive";

(4) Quarterly reports are not practical
because projects usually take 3 months
to get started;

(5) Quarterly reports are
“unnecessarily burdensome on the
States and of little value to OSM™
because in the “duration of AML
projects there will not be significant
changes on a quarterly basis;

(6) Quarterly reports are “not
specifically required by OMB";

(7) The “SF 183 (form that reports
drawdowns on letter of credit) is
sufficient to allow OSM to monitor” the
progress of the State reclamation
projects; and

(8) Quarterly reports are
“inconsistent” with the Federal
Government's current regulatory
reporting reguirements.”

OSM has reconsidered its proposed
requirement for quarterly reports and
now believes that semi-annual reports
will be sufficient for purposes of
monitoring the progress of reclamation
performed under its reclamation grant
program. In keeping with the provisions
of circular A-102, may require more
frequent reporting whenever the State's
management system is not able to
achieve the grant, an applicant or
recipient has a history of poor
performance, or in any other
circumstances where more frequent
reporting would advance the goals and
objectives of Title IV of the Act.

The reasons why OSM now believes
that semi-annual reports are sufficient
are as follows:

(1) Under its reorganized
administrative structure, OSM, through
its newly created State Offices, will be
able to more efficiently monitor and
work with the States in accomplishing
abandoned mine reclamation and
therefore, frequent reporting will not
usually be necessary;

(2) OSM's extensive review of State
Reclamation Plans under Part 884 of this
subchapter assures that States with
approved abondoned mine land
reclamation plans have legal and
administrative capacity to accomplish
reclamation in keeping with the goals
and objectives of Title IV of the Act; and

(3) OSM's oversight policy will assure
that States maintain progress in
achieving the goals and objectives of
Title IV of the Act.

One commenter requested deletion of
the cumulative annual report required
by proposed § 886.23(b)(2) and
replacement with a requirement that the
States only need report changes in
status since their last report. The OSM
cannot agree because proposed
§ 886.23(b)(2) is the annual report which
the OSM must obtain from the State
reclamation agencies under Section 405
of the Act.

Part 888—Indian Reclamation Programs

Part 888 establishes interim
procedures for identifying and
conducting needed reclamation work on
Indian lands. OSM did not propose
change to the existing Part 888 rules but
indicated that it would consider
comments. OSM has made one minor
change to final Part 888. In proposed
§ 888.11(c), costs of projects undertaken
during the interim period before final
plan approval could be charged against
monies allocated to the Tribes under
Section 402(g)(2) of the Act. A State’s or
a Tribe's 50% share of the AML fund,
however, cannot be utilized under the
limitation in‘Section 405(¢c) of the Act
until a reclamation program is approved.
To rectify this situation, the final states
that projects undertaken during this
interim period will utilize funds from
OSM's discretionary share.

Two commenters requested that the
term “Indian lands" used in Part 888 be
changed to “Indian reservation.” These
commenters contend that, while
Congress deferred its decision with
regard to Title V jurisdication on Indian
lands until such time as the Secretary of
the Interior presented draft legislation,
with regard to the Abandoned Mine
Land Program-in Title IV, Congress was
specific in its allocation of funds
between the States and Indian tribes.

These commenters point out that
Sections 402(g)(2), 409(b) and 409(c) of
the Act use the term “Indian
reservation” to indicate the proper
scope of allocations to Indian tribes for
abandoned mine land reclamation
projects. These commenters contend
that it is “inappropriate” for the
abandoned mine land reclamation rules
to allocate funds in a manner which
disregards the Act. Additionally, a
distinction between “Indian lands" as
used in Title V and the term “Indian
reservation" as used in Title IV is
reasonable given that an allocation of
actual funds being currently generated is
necessary under Title IV, while
Congress has not yet decided to make
ultimate jurisdictional decisions under
Title V. OSM believes that Part 888 does
not concern allocation of Abandoned
Mine Land Reclamation Funds collected
on either “Indian lands" or “Indian
reservations’ but rather the inferim
procedures for Indian AMLR programs.
The question of the jurisdiction of the
Indian tribes to regulate surface mining
on Indian lands or reservations under
Title V is the same for regulation of
abandoned mine land reclamation under
Title IV. Until Congress decides the
jurisdictional issue, OSM cannot
promulgate final rules governing Indian
AMLR programs. The fact that Congress
used the term “Indian reservation” in
Sections 402(g)(2) and Section 409 with
regard to allocation of funds does not, as
the commenters assume, require OSM to
use the same term in its interim rules on
Indian AMLR programs. Since Congress
has not decided the question of the
jurisdictional status of Indian lands
outside the exterior boundaries of
Indian reservations, and because
Section 710 of the Act uses the term
“Indian lands" in discussing the
jurisdictional question, OSM has
decided to continue to use the term
“Indian lands" in Part 888.

Determination Under Executive Order
12291, the Regulatory Flexibility Act
and the National Environmental Policy
Act

The Office of Surface Mining has
examined this rulemaking under Section
1(b) of Executive Order No. 12291
(February 17, 1981), and determined
that, based on available quantitative
data, it does not constitute a major rule.
The reasons underlying this
determination of the regulation revisions
are as follows:

1. Approval will not have a major
effect on costs or prices for consumers,
individual industries, Federal, State or
local Government agencies or
geographic regions;
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2. Approval will not have adverse
effects on competition, employment,
investment, productivity, or on the
ability of United States based
enterprises in domestic or export
markets.

This rulemaking has been examined
pursuant to the Regulatory Flexibility
Act 5 U.S.C. 801 et. seq., and OSM has
determined that the rule will not have a
significant economic impact on small
entities. The revisions do not alter the
statutory fee collection requirements or
the disbursement of Abandoned Mine
Land funds to States or Tribes. In
addition, agency policy and statutory
mandates requiring the utilization of
small and minority businesses, when
possible, remain unchanged. The revised
rules will not have demographic effects,
direct costs, information collection and
recordkeeping requirements, indirect
costs, nonquantifiable costs, competitive
effects, enforcement costs and aggregate
effects on small entities.

Environmental Assessment: OSM has
prepared a final environmental
assessment (EA) on this rule that
reaches the conclusion that this rule
should not significantly affect the
quality of the human environment, The
final EA is on file in the OSM
Administrative Record, Room 5315, 1100
L St., NW., Washington, D.C. 20240.

List of Subjects in 30 CFR
Part 870

Coal mining, Reporting requirements,
Surface mining, Underground mining.

Part 872

Coal mining, Indian lands, Reporting
requirements, Surface mining,
Underground mining.

Parts 874 and 875

Coal mining, Indians—lands, Surface
mining, Underground mining.

Parts 877, 879, and 882

Coal mining, Indians—Ilands,
Reporting requirements, Surface mining,
Underground mining.

Parts 884 and 886

Coal mining, Grants programs—
natural resources, Reporting
requirements, Surface mining,
Underground mining.

Part 888

Coal mining, Indians—lands, Surface
mining, Underground mining.

Effective date: June 30, 1982, The
reason for making this rule effective
upon date of publication is that OSM
wants to avoid delay in reviewing State
AMLR program submissions and wants
to use the revised grant procedures to

expedite review of grant requests
submitted by several States.

Accordingly, 30 CFR Parts 870, 872,
874, 875, 877, 879, 882, 884, 886, and 888
are amended as set forth herein.

Dated: April 28, 1982.
J. R. Harris,
Director, Office of Surface Mining.
Dated: May 5, 1982.
Daniel N. Miller, |r.,
Assistant Secretary for Energy and Minerals.
1. Part 870 is revised to read as
follows:

PART 870—ABANDONED MINE
RECLAMATION FUND—FEE
COLLECTION AND COAL
PRODUCTION REPORTING

Sec.

870.1 Scope.

870.5 Definitions.

870.10 Information collection.

870.11 Applicability.

870.12 Reclamation fee.

870.13 Fee computations.

87014 Determination of percentage-based
fees.

870.15 Reclamation fee payment,

870,16 Production records.

870.17 Compliance authority.

Authority: Secs. 201, 402, and 412, Pub, L.
95-87, 91 Stat. 445, 457, and 446 (30 U.S.C.
1211, 1232, and 1242).

Source: 42 FR 62713, Dec. 13, 1977, unless
otherwise noted. Redesignated at 43 FR
49940, Oct. 25, 1978.

§870.1 Scope.

This part sets out the procedures for
the collection of fees for the Abandoned
Mine Reclamation Fund.

§870.5 Definitions.

As used in Part 870 through 888 of this
subchapter—

Abandoned Mine Reclamation Fund
or Fund means a special fund
established on the books of the U.S.
Treasury for the purpose of
accumulating revenues designated for
reclamation of abandoned mine lands
and other activities authorized by Title
IV of the Act.

Agency means the State agency
designated by the Governor to
administer the State reclamation
program to receive and administer
grants under this part.

Allocate means the administrative
identification in the records of OSM of
moneys in the fund for a specific
purpose, e.g., identification of moneys
for exclusive use by a State.

Anthracite, bituminous and
subbituminous coal means all coals
other than lignite coal.

Calendar quarter means a 3-month
period within a calendar year. The first
calendar quarter begins on January 1 of

the calendar year and ends on the last
day of March. The second calendar
quarter begins on the first day of April
and ends on the last day of June. The
third calendar quarter begins on the first
day of July and ends on the last day of
September. The fourth calendar quarter
begins on the first day of October and
ends on the last day of December.

Eligible lands and water means land
and water eligible for reclamation or
drainage abatement expenditures which
were mined for coal or which were
affected by such mining, wastebanks,
coal processing, or other coal mining
processes, and abandoned or left in an
inadequate reclamation status prior to
August 3, 1977, and for which there is no
continuing reclamation responsibility
under State or Federal law other than
the Act.

Emergency means a sudder danger or
impairment that presents a high
probability of substantial physical harm
to the health, safety, or general welfare
of people before the danger can be
abated under normal program operation
procedures.

Expended means that moneys have
been obligated, encumbered, or
committed for reclamation by contract
by the OSM, State, or Tribe for work to
be accomplished or services to be
rendered.

Extreme danger means a condition
that could reasonably be expected to
cause substantial physical harm to
persons, property, or the environment
and to which persons or improvements
on real property are currently exposed.

Fee compliance officer means any
person authorized by the Secretary to
exercise authority in matters relating to
this part.

In situ coal mining means activities
conducted on the surface or
underground in connection with in-place
distillation, retorting, leaching or other
chemical or physical processing of coal.
The term includes, but is not limited to,
in situ gasification, in situ leaching,
slurry mining, solution mining, bore hole
mining, and fluid recovery mining. At
this time, Part 870 considers only in situ
gasification.

Indian Abandoned Mine Reclamation
Fund or Indian Fund means a separate
fund established by an Indian tribe for
the purpose of accounting for moneys
granted by the Director under an
approved Indian Reclamation Program
and other moneys authorized by these
regulations to be deposited in the Indian
Fund.

Indian reclamation program means a
program established by an Indian tribe
in accordance with this chapter for
reclamation of lands and water




28594

Federal Register / Vol. 47, No. 126 /| Wednesday, June 30, 1982 / Rules and Regulations .

adversely affected by past mining,

including the reclamation plan and

annual applications for grants under the
lan.

% Left or abandoned in either an

unreclaimed or inadequately reclaimed

condition means lands and water—

(a) Which were mined or which were
affected by such mining, wastebanks,
processing, or other mining processes
prior to August 8, 1977, end on which all
mining has ceased;

(b) Which continue, in their present
condition, to substantially degrade the
quality of the environment, prevent or
damage the beneficial use of land or
water resources, or endanger the health
and safety of the public; and -

(c) For which there is no continuing
reclamation responsibility under State
or Federal laws.

Lignite coal means consolidated
lignite coal having less than 8,300 British
thermal units per pound, moist and
mineral-matter-free. Moist, mineral-
matter free British thermal units per
pound are determined by Parr's formula,
equation 3, on page 222 of “Standard
Specification for Classification of Coals
by Rank,” in American Society for
Testing and Materials ASTM D 388-77
(Philadelphia, 1977). Parr’s formula
follows:

Moist, Mn-Free Btu=

(Bu— 50S)/[100— (1.08A 4-0.555)] X 100 where:

Mn=Mineral matter

(Btu=DBritish thermal units per pound
(calorific value)

A=percentage of ash, and

S=percentage of sulfur

“Moist" refers to coal containing its natural
inherent or bed moisture, but not
including water adhering to the surface
of the coal.

OSM means the Office of Surface
Mining Reclamation and Enforcement.

Permanent facility means any
structure that is built, installed or
established to serve a particular purpose
or any manipulation or modification of
the surface that is designed to remain
after the reclamation activity is
completed, such as a relocated stream
channel or diversion ditch.

Project means a delineated area
containing one or more abandoned mine
land problems. A project may be a group
of related reclamation activities with a
common objective within a political
subdivision of a State or within a
logical, geographically defined area,
such as a watershed, conservation
district, or county planning area.

Reclaimed coal means coal recovered
from a deposit that is not in its original
geological location, such as refuse piles
or culm banks or retaining dams and
ponds that are or have been used during
the mining or preparation process, and

stream coal deposits. Reclaimed coal
operations are considered to be surface
coal mining operations for fee liability
and calculation purposes. ,

Reclamation activity means the
reclamation, abatement, control, or
prevention of adverse effects of past
mining.

Reclamation plan means a plan
submitted and approved under Part 884
of this chapter,

State Abandoned Mine Reclamation
Fund or State Fund means a separate

- fund established by a State for the

purpose of accounting for moneys
granted by the Director under an
approved State Reclamation Program
and other moneys authorized by these
regulations to be deposited in the State
Fund.

State reclamation program means a
program established by a State in
accordance with this chapter for
reclamation of lands and water
adversely affected by past mining,
including the reclamation plan and
annual applications for grants.

Surface coal mining means the
extraction of coal from the earth by
removing the materals over the coal
seam before recovering the coal and
includes auger coal mining. For purposes
of subchapter R, reclaiming coal
operations are considered surface coal
mining.

Ton means 2,000 pounds avoirdupois
(0.90718 metric ton).

Underground coal mining means the
extraction of coal from the earth by
developing entries from the surface to
the coal seam before recovering the coal
by underground extraction methods, and
includes in situ mining.

Value means gross value at the time
of initial bona fide sale, transfer of
ownership, or use by the operator, but
does not include the reclamation fee
required by this part.

§ 870.10 Information collection.

The information required by Part 870
of this chapter is being collected to meet
the mandate of Section 402 of the Act,
which requires the Secretary to collect a
reclamation fee from coal mining
operations, The information collection
requirements contained in §§ 870.12(c),
870.15 (b) and (c) and 870.16 (a) and (d)
were approved by the Office of
Management and Budget under 44 U.S.C.
3507 and assigned clearance number
1029-0063. This information will be used
by the regulatory authority to determine
whether coal mine operators are
reporting accurate production figures
and paying proper fees, The obligation
to respond is mandatory.

§870.11 A ity.

The regulations in this Part apply to
all surface and underground coal mining
operations except—

(a) The extraction of coal by a
landowner for his own noncommercial
use from land owned or leased by him;

(b) The extraction of coal for
commercial purposes by surface coal
mining operations which affects two
acres or less during the life of the mine;

(c) The extraction of coal as an
incidental part of Federal, State, or local
government-financed highway or other
construction;

(d) The extraction of coal incidental to
the extraction of other minerals where
coal does not exceed 16% percent of the
mineral tonnage removed for
commercial use or sale in any twelve
consecutive months; and

(e) The extraction of less than 250
tons of coal within twelve consecutive
months.

§870.12 Reclamation fee.

(a) The operator shall pay a
reclamation fee on each ton of coal
produced for sale, transfer, or use,
including the products of in situ mining.

(b) The fee shall be determined by the
weight and value at the time of initial
bona fide sale, transfer of ownership, or
use by the operator.

(1) The initial bona fide sale, transfer
of ownership, or use shall be determined
by the first transaction or use of the coal
by the operator immediately after it is
severed, or removed from a reclaimed
coal refuse deposit.

(2) The value of the coal shall be
determined F.O.B. mine.

(3) The weight of each ton shall be
determined by the actual gross weight of
the coal.

(i) Impurities, including water, that
have not been removed prior to the time
of initial bona fide sale, transfer of
ownership, or use by the operator shall
not be deducted from the gross weight.

(ii) Operators selling coal on a clean
coal basis shall retain records that show
run-of-mine tonnage, and the basis for
the clean coal transaction.

(iii) Insufficient records shall subject
the operator to fees based on raw
tonnage data.

(c) I the operator combines surface
mined coal, including reclaimed coal,
with underground mined coal before the
coal is weighed for fee purposes, the
higher reclamation fee shall apply,
unless the operator can substantiate the
amount of coal produced by surface
mining by acceptable engineering
calculations or other reports which the
Director may require.
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§870.13 Fee computations.

(a) Surface mining fees. The fee for-
anthracite, bituminous, and
subbituminous coal, including reclaimed
coal, is 35 cents per ton unless the value
of such coal is less than $3.50 per ton, in
which case the fee is 10 percent of the
value.

(b) Underground mining fees. The fee
for anthracite, bituminous, and
subbituminous coal is 15 cents per ton
unless the value of such coal is less than
$1.50 per ton, in which case the fee is 10
percent of the value,

(c) Surface and underground mining
fees for lignite coal. The fee for lignite
coal is 10 cents per ton unless the value
of such coal is less than $5.00 per ton, in
which case the fee charged is 2 percent
of the value,

(d) In situ coal mining fees. The fee
for in situ mined coal, except lignite
coal, is 15 cents per ton based on Btu's
per ton in place equated to the gas
produced at the site as certified through
analysis by an independent laboratory.
The fee for in situ mined lignite is 10
cents per ton based on the Btu’s per ton
of coal in place equated to the gas
produced at the site as certified through
analysis by an independent laboratory.

§870.14 Determination of percentage-
based feas.

(a) If the operator submits a fee based
on a percentage of the value of coal, the
operator shall include, with his fee and
production report, documentation
supporting the alleged coal value. Based
on this information and any additional
documentation; including examination
of the operator’s books and records, that
the Director may require, the Director
may accept the valuation submitted by
the operator, or may otherwise
determine the value of the coal.

(b) If the Director determines that a
higher fee shall be paid, the operator
shall submit the additional fee together
with interest computed under
§ 870.15(c).

§870.15 Reclamation fee payment.

(a) Each operator shall pay the
reclamation fee based on calendar
quarter tonnage no later than thirty days
after the end of each calendar quarter.

(b) Each operator shall use mine
report form OSM-1 [or OSM-1A
approved by OSM) to report tonnage of
coal sold, used, or ownership
transferred during the applicable
calendar quarter.

: (¢) Delinquent payments are subject to
interest at the rate of 1 percent per
month, or any part thereof, on any
amounts due. Interest shall begin to
accrue on the 31st day following the end
of the calendar quarter and will run until

the date of payment or until judgment is

‘rendered by a court of competent

jurisdiction in an action at law to
compel payment of debts. OSM will bill
delinquent operators on a monthly basis
and initiate whatever action is
necessary to secure full payment of all

- fees and interest. All operators,

including those with zero production,
who receive Form OSM-1 must submit a
completed form together with any fee
payment due.

(d) A check or money order for each
coal mine or a check or money order for
all of the operator’s mines represented
by OSM's approved form(s) shall be
made payable to Director, Office of
Surface Mining, and shall be sent in the
same envelope with OSM's approved
form(s) to: Office of Surface Mining
Reclamation and Enforcement, U.S.
Department of the Interior, P.O. Box
25065—DFC, Denver, Colorado 80225.

§870.16 Production records.

(a) Each operator shall maintain, on a
current basis, books and records that
contain at least the following
information and data—

(1) Tons of coal sold or transferred,
amount received per ton, name of party
to whom sold or transferred, and the
date of each sale or transfer.

(2) Tons of coal used by the operator
and date of consumption.

(3) Tons of coal stockpiled or
inventoried which are not classified as
sold or used for fee computation
purposes under § 870,12 of this Part.

(4) For in situ coal mining operations,
total Btu value of gas produced, the Btu
value of a ton of coal in place certified
by an independent laboratory, and the
amount received for gas sold,
transferred or used.

(b) The fee compliance officer shall
have access to the mine for the purpose
of determining compliance with the
regulations in this part.

(c) Each operator shall make any book
or record necessary to substantiate the
accuracy of reports and payments
available at reasonable times for
inspection and copying by the fee
compliance officer. If the fee is paid at
the maximum rate, the fee compliance
officer shall not copy information
relative to price. All information copied
shall be protected by OSM in
accordance with the Freedom of
Information Act [5 U.S.C. 552(b)].

(d) The operator shall maintain books
and records for a period of 6 years from
the end of the calendar quarter in which
the fee was due.

§ 870.17 Compliance authority.

(a) Fee Compliance Officers shall
have the authority to examine records of

the second party involved in the sale or
transfer of ownership of coal by the
operator,

(b) Fee Compliance Officers shall -
have the authority to examine the
records of any party selling coal to the
operator.

2. Part 872 is revised to read as
follows:

PART 872—ABANDONED MINE
RECLAMATION FUNDS

Sec,
8721 Scope.
872.10 Information collection.
87211 Abandoned Mine Reclamation Fund.
87212 State/Indian Abandoned Mine
Reclamation Funds.

Authority: Secs. 102(g), 201(c), 401, 402(g),
and 412, Pub. L. 95-87, 91 Stat. 449, 456, 458,
and 466 (30 U.S.C. 1211, 1231, 1232, and 1242).

§872.1 Scope.

This part sets forth general
responsibilities for administration of
Abandoned Mine Land Reclamation
Programs and procedures for
management of the Abandoned Mine
Reclamation Funds to finance such
programs.

§ 872.10 Information collection.

The information required by Part 872
is being collected to meet the mandate
of Sections 401 and 402 of the Act,
which require that the Secretary make a
determination regarding the use of
allocated State funds which have not
been expended in three years. The
information collection requirements
contained in § 872.11 (b)(2) and (b)(3)
were approved by the Office of
Management and Budget under 44 U.S.C.
3507 and assigned clearance number
1029-0054. This information will be used
by the regulatory authority to determine
whether delays by State/Indian tribes in
use of allocated and granted funds were
due to unavoidable delays in program
approval. The obligation to respond is
mandatory.

§872.11 Abandoned Mine Reclamation
Fund.

(a) Revenue to the Fund shall
include—

(1) Reclamation fees collected under
section 402 of the Act and Part 870 of
this chapter;

(2) Amounts collected by OSM from
charges for use of land acquired or
reclaimed with moneys from the Fund
under Part 879 of this chapier;

(3) Moneys recovered by OSM
through satisfaction of liens filed against
privately owned lands reclaimed with
moneys from the Fund under Part 882 of
this'chapter;
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{4) Moneys recovered by OSM from
the sale of lands acquired with moneys
from the Fund or by donation; and

(5) Moneys donated to OSM for the
purpose of abandoned mine land
reclamation.

(b) Moneys deposited in Fund and
appropriated by the Congress shall be
used for the following purposes:

(1) An amount not exceeding 10
percent of the reclamation fees collected
each quarter, up to a maximum of
$10,000,000 each year, shall be used to
finance the Small Operator Assistance
Program under Part 795 of this chapter.

(2) An amount equal to 50 percent of
the reclamation fees collected from
within a State shall be allocated at the
end of the fiscal year in which they are
collected for use in that State under an
approved State Reclamation Plan.
Reclamation fees collected from Indian
lands shall not be included in the
calculation of amounts to be allocated to
a State. If a State advises OSM in
writing that it does not intend to submit
a State reclamation plan, no moneys
shall be allocated to that State. Amounts
allocated to a State that have not been
granted to the State within 3 years from
the date of allocation shall be available
to the Director for other purposes under
paragraph (b)(5) of this section.
Amounts allocated and granted to the
State that have not been expended
within 3 years from the date of
allocation may be withdrawn from the
State if the Director finds in writing—

(i) That the amounts involved are not
necessary to carry out the approved
reclamation activities; or

(ii) That failure to expend is a result of
avoidable delays in conducting
approved reclamation activities:
Provided, however, That amounts
allocated to a State and subject to
withdrawal because they are not
expended in 3 years will not be
withdrawn from the State if the State
has made reasonable efforts to expend
the funds but was unable to do so
because of unavoidable delays in
program approval.

(3) An amount equal to 50 percent of
the reclamation fees collected from
Indian lands shall be allocated to the
Indian tribe having an interest in those
lands at the end of the fiscal year in
which they are collected for use by that
tribe under an approved Indian
reclamation plan. If an Indian tribe
advises OSM in writing that it does not
intend to submit an Indian reclamation
plan, no moneys shall be allocated to
that tribe. Amounts allocated to Indian
tribes that have not been granted to the
Indian tribes within 3 years from the
date of allocation shall be available to
the Director for other purposes under °

paragraph (b)(5) of this section.
Amounts allocated and granted to the
Indian tribe that have not been
expended within 3 years from the date
of allocation may be withdrawn from
the Indian tribe if the Director finds in
writing—

(i) That the amounts involved are not
necessary to carry out the approved
reclamation activities; or

(ii) That failure to expend is a result of
avoidable delays in conducting
approved reclamation activities:
Provided, however, That amounts
allocated to an Indian tribe and subject
to withdrawal because they are not
expended in 3 years will be reallocated
to the tribe if the tribe has made
reasonable efforts to expend the funds
but was unable to do so because of
unavoidable delays in program
approval.

(4) An amount not exceeding 20
percent of the moneys deposited in the
Fund annually may be transferred to the
Secretary of Agriculture to carry out the
Rural Abandoned Mine program.

(5) All amounts not used for the above
purposes shall be available to the
Director for the purposes outlined in
section 401(c) of the Act.

(c) Money deposited in State or Indian
Abandoned Mine Reclamation Funds
shall be used to carry out the
reclamation plan approved under Part
884 of this chapter and projects
approved under Part 888 of this chapter.

§872.12 State/Indian Abandoned Mine
Reclamation Funds.

{a) Accounts to be known as State or
Indian Abandoned Mine Reclamation
Funds shall be established in each State
or Indian tribal government with
approved reclamation plans. These
funds will be managed in accordance
with the Office of Management and
Budget Circular A-102.

(b) Revenue shall include—

(1) Amounts granted by the OSM for
purposes of conducting the approved
State reclamation plan;

(2) Moneys collected from charges for
uses of land acquired or reclaimed with
moneys from the State Fund under Part
879 of this chapter;

(3) Moneys recovered through the
satisfaction of liens filed against
privately owned lands;

(4) Moneys recovered by the State
from the sale of lands acquired under
Title IV of the Act; and

(5) Such other moneys as the State
decides should be deposited in the Fund
for use in carrying out the approved
reclamation programs.

3. Part 874 is revised to read as
follows:

PART 874—GENERAL RECLAMATION
REQUIREMENTS

Sec.

874.1 Scope.

874.11 Applicability.

874.12 Eligible coal lands and water.

87413 Reclamation objectives and
priorities.

Authority: Secs. 201(c), 403, 404, 409, and
412(c), Pub, L. 85-87, 91 Stat, 449, 458, 459,
465, and 466 (30 U.S.C. 1211, 1233, 1234, 1239,
and 1242).

§874.1 Scope.

This part establishes land and water
eligibility requirements and reclamation
objectives and priorities.

§ 874.11 Applicability.

The provisions of this part apply to all
reclamation projects carried out with
money from the Fund and administered
by OSM and to the Rural Abandoned
Mine Program administered by the
Secretary of Agriculture under Section
406 of the Act (30 U.S.C. 1236).

§874.12 Eligible coal lands and water.

Coal lands and water are eligible for
reclamation activities if—

(a) They were mined for coal or
affected by coal mining processes;

(b) They were mined prior to August
3, 1977, and left or abandoned in either
an unreclaimed or inadequately
reclaimed condition; and

{c) There is no continuing
responsibility for reclamation by the
operator, permittee, or agent of the
permittee under statutes of the State or
Federal government, or as a result of
bond forfeiture. Bond forfeiture will
render lands or water ineligible only if
the amount forfeited is sufficient to pay
the total cost of the necessary
reclamation. In cases where the
forfeited bond is insufficient to pay the
total cost of reclamation, additional
moneys from the Fund may be sought
under Parts 886 or 888 of this chapter.

§874.13 Reclamation objectives and
priorities.

Reclamation projects shall reflect the
priorities set out in Section 403 of the
Act (30 U.S.C. 1233) and should be
accomplished in accordance with OSM's
“Final Guidelines for Reclamation
Programs and Projects” (45 FR 14810~
14819, March 6, 1980).

4, Part 875 is added to read as follows:

PART 875—NONCOAL RECLAMATION

Sec.

875.1 Scope.

875.11 Applicability.

87512 Eligible lands and water.

875.13 Requirements for noncoal
reclamation.
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Authority: Secs. 409 and 412, Pub. L. 85-87,
91 Stat. 4685 and 466 (30 U.S.C. 1239 and 1242).

§875.1 Scope.

This part establishes land and water
eligibility requirements and for noncoal
reclamation.

§875.11 Applicability.

The provisions of this part apply to all
reclamation projects on lands or water
mined or affected by mining of minerals
and materials other than coal and are to
be carried out with money from the
Fund and administered by a State or
Indian tribe under an approved
reclamation program according to Part
884 of this chapter.

§875.12 Eligible lands and water.

Noncoal lands and water are eligible
for reclamation if—

{a) They were mined or affected by
mining processes;

(b) They were mined prior to August
3, 1977, and left or abandoned in either
an unreclaimed or inadequately
reclaimed condition;

(c) There is no continuing
responsibility for reclamation by the
operator, permittee, or agent of the
permittee under statutes of the State or
Federal Government or the Stateas a
result of bond forfeiture, which will
render lands or water ineligible only if
the amount forfeited is sufficient to pay
the total cost of the necessary
reclamation or, in cases where the
forfeited bond is insufficient to pay the
total cost of reclamation, additional
moneys from the Fund may be sought
under Parts 886 or 888 of this chapter;

(d) The reclamation has been
requested by the Governor of the State
or head of the tribal body;

(e) The reclamation is necessary for
the protection of the public health and
safety or all coal related reclamation
has been accomplished; and

(f) Moneys allocated to the State or
Indian tribe under § 872.11(b) (2) and (3)
of 1hkis chapter are available for the
WOrk.

§875.13 Requirements for noncoal
reclamation.

Reclamation of eligible noncoal mined
lands and waters shall comply with the
provisions of Section 409 of Pub. L. 95~
87 (30 U.S.C. 1239).

5. Part 877 is revised to read as
follows:

PART 877—RIGHTS OF ENTRY

Sec.

8771 Scope.

877.10 Information collection.

87711 Written consent for entry.

677.13 Entry and consent to reclaim.
677.14 Entry for emergency reclamation.

Authority: Sec. 201{(c), 407 (a) and (b), 410,
and 412(a), Pub. L. 85-87, 91 Stat. 449, 462,
463, and 466 (30 U.S.C. 1211, 1237, 1240, and
1242),

§877.1 Scope.

This part establishes procedures for
entry upon lands or property by OSM,
States, and Indian tribes for reclamation

purposes.

§ 877.10 Information collection.

The information collection
requirements contained in §§ 877.11 and
877.13(b) were approved by the Office of
Management and Budget (OMB) under
44 U.S.C. 3507 and assigned clearance
number 1029-0055. This information is
being collected to meet the mandate of
Section 407 of the Act, which provides
that States or Indian tribes, pursuant to
an approved reclamation program, may
use the police power, if necessary, to
effect entry upon private lands to
conduct reclamation activities or
exploratory studies if the landowner's
consent is refused or the landowner is
not available.

This information will be used by the
regulatory authority to ensure that the
State/Indian tribe has sufficient
programmatic capability to conduct
reclamation activities on private lands.
The obligation to respond is mandatory.

§877.11 Written consent for .ntri.

Written consent from the owner of
record and lessee, or their authorized
agents, is the preferred means for
obtaining agreements to enter lands in
order to carry out reclamation activities.
Nonconsensual entry by exercise of the
police power will be undertaken only
after reasonable efforts have been made
to obtain written consent.

§877.13 Entry and consent to reclaim.

(a) OSM, the State, or Indian tribe or
its agents, employees, or contractors
may enter upon land to perform
reclamation activities or conduct studies
or exploratory.work to determine the
existence of the adverse effects of past
coal mining if consent from the owner is
obtained.

(b) If consent is not obtained, then,
prior to entry under this section, the
OSM, State, or Indian tribe shall find in
writing, with supporting reasons that—

(1) Land or water resources have been
or may be adversely affected by past
coal mining practices:

(2) The adverse effects areat a state
where, in the interest of the public
health, safety, or the general welfare,
action to restore, reclaim, abate, control,
or prevent should be taken; and

{3) The owner of the land or water
resources where entry must be made to
restore, reclaim, abate, control, or

prevent the adverse effects of past coal
mining practices is not known or readily
available, or the owner will not give
permission for OSM, State, or Indian
tribe or its agents, employees, or
contractors to enter upon such property
to restore, reclaim, abate, control, or
prevent the effects of past coal mining
practices.

(c) If consent is not obtained, OSM,
State, or Indian tribe shall give notice of
its intent to enter for purposes of
conducting reclamation at least 30 days
before entry upon the property. The
notice shall be in writing and shall be
mailed, return receipt requested, to the
owner, if known, with a copy of the
findings required by this section. If the
owner is not known, or if the current
mailing address of the owner is not
known, notice shall be posted in one or
more places on the property to be
entered where it is readily visible to the
public and advertised once in a
newspaper of general circulation in the
locality in which the land is located. The
notice posted on the property and
advertised in the newspaper shall
include a statement of where the
findings required by this section may be
inspected or obtained.

§ 877.14 Entry for emergency reclamation.

(a) OSM, its agents, employees, or
contractors shall have the right to enter
upon any land where an emergency
exists and on any other land to have
access to the land where the emergency
exists to restore, reclaim, abate, control,
or prevent the adverse effects of coal
mining practices and to do all things
necessary to protect the public health,
safety, or general welfare.

(b) Prior to entry under this section,
OSM shall make a written finding with
supporting reasons that the situation
qualifies as an emergency in accordance
with the requirements set out in Section
410 of the Act.

(c) Notice to the owner shall not be
required prior to entry for emergency
reclamation. OSM shall make
reasonable efforts to notify the owner
and obtain consent prior to entry,
consistent with the emergency
conditions that exist. Written notice
shall be given to the owner as soon after
entry as practical in accordance with
the requirements set out in § 877.13(c) of
this chapter.

6. Part 879 is revised to read as
follows:

PART B79—ACQUISITION,
MANAGEMENT, AND DISPOSITION OF
LANDS AND WATER

Sec.
878.1 Scope.
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Sec,

879.10
879.11
879.12
879.13

Information collection.

Land eligible for acquisition.

Procedures for acquisition.

Acceptance of gifts of land.

87914 Management of acquired land.

879.15 Disposition of reclaimed land.
Authority: Secs. 201(c}, 407 (c), (), (e), (D).

(g), and (b); and 412 (a), Pub. L. 95-87, 91 Stat.

449, 463, 464, and 466 (30 U.S.C. 1211, 1237,

and 1247).

§879.1 Scope.

This part establishes procedures for
acquisition of eligible land and water
resources for emergency abatement
activities and reclamation purposes by
OSM or a State or Indian tribe under an
approved reclamation program. It also
provides for the management and
disposition of lands acquired by the
OSM, State, or Indian tribe and
establishes requirements for the
redeposit of proceeds from the use or
sale of land.

§879.10 Information collection.

The information collection
requirements contained in
§§ 879.11(b)(1),(b)(2), and (e)(3),
879.12(a), 879.13(b), and 879.15(a) and (b)
were approved by the Office of
Management and Budget under 44 U.S.C.
3507 and assigned clearance number
1029~0056. This information is being
collected to meet the mandate of Section
407 of the Act, which requires that a
State/Indian tribe include in its
reclamation plan assurances that the
acquisition, management, and
disposition of eligible lands and water
for reclamation and other designated
purposes will be accomplished in a
manner prescribed by the Act. This
information will be used by the
regulatory authority to ensure that the
State/Indian tribe has sufficient
programmatic capability to acquire,
manage, and dispose of land in the
prescribed manner. The obligation to
respond is mandatory.

§879.11 Land eligible for acquisition.

(a) Land adversely affected by past
coal mining practices may be acquired
by the OSM with moneys from the Fund,
or by a State or Indian tribe if approved
in advance by OSM.

OSM shall find in writing that
acquisition is necessary for successful
reclamation and that— -

(1) The acquired land will serve
recreation, historic, conservation, and
reclamation purposes or provide open
space benefits after restoration,
reclamation, abatement, control, or
prevention of the adverse effects of past
coal mining practices; and

(2) Permanent facilities will be
constructed on the land for the
restoration, reclamation, abatement,

control, or prevention of the adverse
effects of past coal mining practices.

(b)(1) Coal refuse disposal sites and
all coal refuse thereon may be acquired
with moneys from the Fund by OSM or
by a State or Indian tribe if approved in
advance by OSM. Prior to the approval
of the acquisition of such sites, the OSM,
State, or Indian tribe shall find in
writing that the acquisition of such land
is necessary for successful reclamation
and will serve the purposes of the
Abandoned Mine Land Reclamation
Program.

(2) Where an emergency situation
exists and a written finding as set out in
§ 877.14 of this chapter has been made,
OSM may use Fund moneys to acquire
lands where public ownership is
necessary to meet an emergency
situation and prevent recurrence of the
adverse effects of past coal mining
practices,

(c) Land adversely affected by past
coal mining practices may be acquired
by OSM if the acquisition with moneys
from the Fund is an integral and
necessary element of an economically
feasible plan or project to construct or
rehabilitate housing which meets the
specific requirements set out in Section
407(h) of the Act.

(d) Land or interests in land needed to
fill voids, seal abandoned tunnels,
shafts, and entryways or reclaim surface
impacts of underground or surface mines
may be acquired by the OSM, State, or
Indian tribe if OSM finds that
acquisition is necessary under Part 875
of this chapter.

(e) The OSM, State, or Indian tribe
which acquires land under this part
shall acquire only such interests in the
land as are necessary for the
reclamation work planned or the
postreclamation use of the land.
Interests in improvements on the land,
mineral rights, or associated water
rights may be acquired if—

(1) The customary practices and laws
of the State in which the land is located
will not allow severance of such
interests from the surface estate; or

(2) Such interests are necessary for
the reclamation work planned or for the
postreclamation use of the land; and

(3) Adequate written assurances
cannot be obtained from the owner of
the severed interest that future use will
not be in conflict with the reclamation to
be accomplished.

§879.12 Procedures for acquisition.

(a) An appraisal of all land or interest
in land to be acquired shall be obtained
by the OSM, State, or Indian tribe. The
appraisal shall state the fair market
value of the land as adversely affected
by past mining.

{b) When practical, acquisition shall
be by purchase from a willing seller. The
amount paid for land or interests in land
acquired shall reflect the fair market
value of the land or interests in land as

- adversely affected by past mining.

(c) When necessary, land or interests
in land may be acquired by
condemnation. Condemnation
procedures shall not be started until all
reasonable efforts have been made to
purchase the land or interests in lands
from a willing seller.

(d) The OSM, State, or Indian tribe
which acquires land under this part
shall comply, at a minimum, with the
Uniform Relocation Assistance and Real
Property Acquisition Policies Act of
1970, 42 U.S.C. 4601, et seq., and 41 CFR
Part 114-50.

§879.13 Acceptance of gifts of land.

(a) The OSM, State, or Indian tribe
under an approved reclamation plan
may accept donations of title to land or
interests in land if the land proposed for
donation meets the requirements set out
in § 879.11.

(b) Offers to make a gift of land or
interest in land to the U.S. Government
shall be in writing and comply with U.S.
Department of the Interior regulations
for land donations. The States and
Indian tribes may use procedures
provided by applicable State or Indian
tribal law.

§879.14 Management of acquired land.

Land acquired under this part may be
used for any lawful purpose that is
consistent with the necessary
reclamation activities. Procedures for
collection of user charges or the waiver
of such charges by the OSM, State, or
Indian tribe shall provide that all user
fees collected shall be deposited in the
appropriate Abandoned Mine
Reclamation Fund.

§879.15 Disposition of reclaimed land.

(a) Prior to the disposition of any land
acquired under this part, OSM, State, or
Indian tribe shall publish a notice of
proposed land disposition, hold public
hearings, if required, and make written
findings in accordance with the
authority contained in Section 407(g)(2)
of the Act.

(b) OSM may transfer administrative
responsibility for land acquired by OSM
to any Federal Department or Agency,
with or without cost to that Department
or Agency. OSM may transfer title for
land acquired by OSM to any State or
Indian tribe or to any agency or political
subdivision of a State or Indian tribe,
with or without cost to that entity, for
the purposes set out in paragraphs (e) or
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(f) of this section. The agreement under
which a transfer is made shall specify—

{1) The purposes for which the land
may be used, which shall be consistent
with the authorization under which the
land was acquired; and

(2) That the title of administrative
responsibility for the land shall revert to
OSM, State, or Indian tribe if, at any
time in the future, OSM finds that the
land is not used for the purposes
specified.

(c) OSM may accept title for
abandoned and unreclaimed land to be
reclaimed and administered by OSM. If
a State or Indian tribe transfers land to
OSM under this section, that State or
Indian tribe shall have a preference right
to purchase such land from OSM after
reclamation is completed. The price to
be paid by the State or Indian tribe shall
be the fair market value of the land in its
reclaimed condition less any portion of
the land acquisition price paid by the
State or Indian tribe,

(d) OSM may sell land acquired and
reclaimed under this part, except that
acquired for housing under § 879.11(c),
to the State or local government at less
than fair market value but in no case
less than purchase price plus
reclamation cost provided such land is
used for a valid public purpose.

(e) OSM may transfer or sell land
acquired for housing under § 879.11(c),
with or without monetary consideration,
to any State or political subdivision of a
State, to an Indian tribe, or to any firm,
association, or corporation. The
conditions of transfer or sale shall be in
accordance with Section 407(h) of the
Act,

(f) OSM may transfer title for land
acquired for housing under § 879.11(c)
by grants or commitments for grants, or
may advance money under such terms
and conditons as required, to—

(1) Any State or Indian tribe; or

(2) A department, agency, or.
mstrumentalitﬁ of a State; or

(3) Any public body or nonprofit
organization designated by a State.

(g}(1) OSM may sell or authorize the
States or Indian tribes to sell land
acquired under this part by public sale
1

(i) Such land is suitable for industrial,
commercial, residential, or recreational
development;

(ii) Such development is consistent
with local, State, of Federal land use
plans for the area in which the land is
located; and

(iii) Retention by OSM, State, or
Indian tribe, or disposal under other
paragraphs of this section is not in the
public interest.

(2) Disposal procedures will be in
accordance with Section 407(g) of the

Act and applicable State or Indian tribal
requirements.

(3) States may transfer title or
administrative responsibility for land to
cities, municipalities, or quasi-
governmental bodies, provided that the
State provide for the reverter of the title
or administrative responsibility if the
land is no longer used for the purposes

inally proposed.

%1) All moneys received from disposal
of land under this part shall be
deposited in the appropriate Abandoned
Mine Reclamation Fund in accordance
with 30 CFR Part 872 of this chapter.

7. Part 882 is revised to read as
follows:

PART 882—RECLAMATION ON
PRIVATE LAND

Sec.

882.1 Scope.

882.10 Information collection.
88212 Appraisals.

882.13 Liens.

882.14 Satisfaction of liens.

Authority: Secs. 201(c), 407 (a) and (b), 408,
409, 410, and 412(a), Pub. L. 95-87, 91 Stat.
449, 482, 463, 464, 465, and 466 (30 U.S.C. 1211,
1237, 1238, 1239, 1240, and 1242), .

§882.1 Scope.

This part authorizes reclamation on
private land and establishes procedures
for recovery of the cost of reclamation
activities conducted on privately owned
land by the OSM, State, or Indian tribe.

§882.10 Information collection.

The information collection
requirements contained in §§ 882.12(c)
and 882.13(b) were approved by the
Office of Management and Budget under
44 U.S.C. 3507 and assigned clearance
number 1029-0057. This information is
being collected to meet the mandate of
Secion 408 of the Act, which allows the
State/Indian tribe to file liens on private
property that has been reclaimed under
certain conditions. This information will
be used by the regulatory authority to
ensure that the State/Indian tribe has
sufficient programmatic capability to file
liens. The obligation to respond is
mandatory.

§882.12 Appraisals.

(a) A notarized appraisal of private
land to be reclaimed which may be
subject to a lien under § 882.13 shall be
obtained from an independent
appraiser. The appraisal shall state—

(1) The estimated market value of the
prc()iperty in its unreclaimed condition;
an

(2) The estimated market value of the
property as reclaimed.

(b) This appraisal shall be made prior
to start of reclamation activities. The
agency shall furnish to the appraiser

information of sufficient detail in the
from of plans, factual data,
specifications, etc,, to make such
appraisals, When reclamation requires
more than 6 months to complete, an
updated appraisal under paragraph
(a)(2) of this section shall be made to
determine if the increase in value as
originally appraised has actually
occurred, Such updated appraisal shall
not include any increase in value of the
land as unreclaimed. If the updated
appraised value results in lower
increase in value, such increase shall be
used as a basis for the lien. However, an
increase in value resulting from the
updated appraisal shall not be
considered in determining a lien. OSM
shall provide appraisal standards for
Federal projects, and the State or Indian
tribes shall provide appraisal standards
for State or Indian tribal projects
consistent with generally acceptable
appraisal practice.

§ 882,13 Liens.

(a) OSM, State, or Indian tribe has the
discretionary authority to place or
waive a lien against land reclaimed if
the reclamation results in a significant
increase in the fair market value; except
that—

(1) A lien shall not be placed against
the property of a surface owner who
acquired title prior to May 2, 1977, and
who did not consent to, participate in, or
exercise control over the mining
operation which necessitated the
reclamation work.

(2) The basis for making a
determination of what constitutes a
significant increase in market value or
what factual situation constitutes a
waiver of lien will be made by OSM,
State, or Indian tribe pursuant to the
Congressional intent expressed in
Section 408 of the Act and consistent
with State or Indian tribal laws
governing liens.

(3) A lien may be waived if findings
made prior to construction indicate that
the reclamation work to be performed
on private land shall primarily benefit
the health, safety, or environmental
values of the greater community or area
in which the land is located;-er if the
reclamation is necessitatéd by an
unforeseen occurrence, and the work
performed to restore that land will not
result in a significant increase in the
market value of the land as it existed
immediately before the unforeseen
occurrence; and

(4) OSM, State, or Indian tribe may
waive the lien if the cost of filing it,
including indirect costs to OSM, State,
or Indian tribe, exceeds the increase in
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fair market value as a result of
reclamation activities.

(b) If a lien is to be filed, the OSM,
State, or Indian tribe shall, within 6
months after the completion of the
reclamation work, file a statement in the
office having responsibility under
applicable law for recording judgments
and placing liens against land. Such
statement shall consist of notarized
copies of the appraisals obtained under
§ 882.12 and may include an account of
moneys expended for the reclamation
work. The amount reported to be the
increase in value of the property shall
constitute the lien to be recorded in
compliance with existing Federal, State
or Indian tribal laws: Provided,
however, That prior to the time of the
actual filing of the proposed lien, the
landowner shall be notified of the
amount of the proposed lien and shall be
allowed a reasonable time to prepay
that amount instead of allowing the lien
to be filed against the property involved.

(c) Within 60 days after the lien is
filed the landowner may petition under
local law to determine the increase in
market value of the land as a result of
reclamation work. Any aggrieved party
may appeal in the manner provided by
local law.

§882.14 Satisfaction of liens.

{a) A lien placed on private property
shall be satisfied, to the extent of the
value of the consideration received, at
the time of transfer of ownership. Any
unsatisfied portion shall remain as a lien
on the property.

(b) The OSM, State, or Indian tribe
which files a lien on private property
shall maintain or renew it from time to
time as may be required under State or
local law.

(c) Moneys derived from the
satisfaction of liens established under
this part shall be deposited in the
appropriate abandoned mine
reclamation fund account,

8. Part 884 is revised to read as
follows:

PART 884—STATE RECLAMATION
PLANS

Sec.

884.1 Scope.

884.11 State eligibility. -

884.13 Content of proposed State
reclamation plan.

88414 State reclamation plan approval.

884.15 State reclamation plan amendment.

884,16 Suspension of plan.

884.17 Impact assistance.

Authority: Secs. 201(c), 402(g)(2), 403, 404,
405, 407, 409, and 412(a), Pub, L. 95-87, 91
Stat. 449, 458, 459, 462, 465, and 466 (30 U.S.C.
1211, 1232, 1233, 1234, 1235, 1237, 1239, and
1242).

§884.1 Scope.

This part establishes the procedures
and requirements for the preparation,
submission and approval of State
reclamation plans.

§884.11 State eligibility.

A State is eligible to submit a State
reclamation plan if it has eligible lands
or water as defined in § 870.5 within its
boundaries. A State is eligible for a
State reclamation plan to be approved
by the Director if it has an approved
State regulatory program under Section
503 of the Act and meets the other
requirements of this chapter and the
Act.

§884.13 Content of proposed State
reclamation plan.

Each proposed State reclamation plan
shall be submitted to the Director in
writing and shall include the following
information:

(a) A designation by the Governor of
the State of the agency authorized to
administer the State reclamation
program and to receive and administer
grants under Part 886 of this chapter.

(b) A legal opinion from the State
Attorney General on the chief legal
officer of the State agency that the
designated agency has the authority
under State law to conduct the program
in accordance with the requirements of
Title IV of the Act,

(c) A description of the policies and
procedures to be followed by the
designated agency in conducting the
reclamation program, including—

(1) The purposes of the State
reclamation program;

(2) The specific criteria, consistent
with Section 403 of the Act for ranking
and identifying projects to be funded;

(3) The coordination of reclamation
work among the State reclamation
program, the Rural Abandoned Mine
Program administered by the Soil
Conservation Service, the reclamation
programs of any Indian tribes located
within the States, and OSM's
reclamation programs; and

(4) Policies and procedures regarding
land acquisition, management and
disposal under 30 CFR Part 879;

(5) Policies and procedures regarding
reclamation on private land under 30
CFR Part 882;

(6) Policies and procedures regarding
riggts of entry under 30 CFR Part 877;
an

(7) Public participation and
involvement in the preparation of the
State reclamation plan and in the State
reclamation program.

(d) A description of the administrative
and management structure to be used in

conducting the reclamation program,
including—

(1) The organization of the designated
agency and its relationship to other
State organizations or officials that will
participate in or augment the agency's
reclamation capacity;

(2) The personnel staffing policies
which will govern the assignment of
personnel to the State reclamation
program;

(3) The purchasing and procurement
systems to be used by the agency. Such
systems shall meet the requirements of
Office of Management and Budget
Circular A-102, Attachment 0; and

(4) The accounting system to be used
by the agency, including specific
procedures for the operation of the State
Abandoned Mine Reclamation Fund.

(e) A general description, derived
from available data, of the reclamation
activities to be conducted under the
State reclamation plan, including the
known or suspected eligible lands and
waters within the State which require
reclamation, including—

(1) A map showing the general
location or known or suspected eligible
lands and waters;

(2) A description of the problems
occurring on these lands and waters;
and

(3) How the plan proposes to address
each of the problems occurring on these
lands and waters.

(f) A general description, derived from
available data, of the conditions
prevailing in the different geographic
areas of the State where reclamation is
planned, including—

(1) The economic base;

(2) Significant esthetic, historic or
cultural, and recreational values; and

(3) Endangered and threatened plant,
fish, and wildlife and their habitat.

§884.14 State reclamation plan approval.

The Director shall act upon a State
reclamation plan within 90 days after
submittal. A State reclamation plan
shall not be approved until the Director
has—

(1) Held a public hearing on the plan
within the State which submitted it, or
made a finding that the State provided
adequate notice and opportunity for
public comment in the development of
the plan;

(2) Solicited and considered the views
of other Federal agencies having an
interest in plan;

(3) Determined that the State has the
legal authority, policies, and
administrative structure necessary to
carry out the proposed plan;




" Federal Register / Vol. 47, No. 126 / Wednesday, June 30, 1982 / Rules and Regulations

28601

(4) Determined that the proposed plan
meets all the requirements of this
subchapter;

(5) Determined that the State has an
approved State regulatory program; and

(6) Determined that the proposed plan
is in compliance with all applicable
State and Federal laws and regulations.

(b) If the Director disapproves a
proposed State reclamation plan, the
Director shall advise the State in writing
of the reasons for disapproval. The State
may submit a revised proposed State
reclamation plan at any time under the
procedures of this section.

§884.15 State reclamation plan
amendment.

A State may, at any time, submit to
the Director a proposed amendment or
revision to its approved plan. If the
amendment or revision changes the
objectives, scope, or major policies
followed by the State in the conduct of
its reclamation program, the Director
shall follow the procedures set out in
§ 884.14 in approving or disapproving an
amendment or revision of a State
reclamation plan.

§884.16 Suspension of plan.

(a) The Director shall suspend a State
reclamation plan, in whole or in part, if
he determines that—

(1) Approval of the State regulatory
program has been withdrawn in whole
or in part; or

(2) The State is not conductng the
State reclamation program in
accordance with the plan.

(b) If the Director determines that the
plan should be suspended, the Director
shall notify the State by mail, return
receipt requested, of the proposed
action. The notice of proposed
suspension shall state the reasons for
the proposed action. Within 30 days the
State must show cause why such action
should not be taken. The Director shall
afford the State an opportunity for
consultation, including a hearing if
requested by the State and performance
of remedial action prior to the notice of
suspension. .,

(c) The Director shall notify the State
of his decision in writing. The decision
of the Director shall be final.

(d) The Director shall lift the
suspension if he determines that the
deficiencies that led to suspension have
been corrected.

§884.17 Impact assistance.

(a) The State reclamation plan may
provide for construction of specific
public facilities in communities
impacted by coal development. This
form of assistance is available when the

Governor of the State has certified, and
the Director has concurred that—

(1) All reclamation with respect to
past coal mining and with respect to the
mining of other minerals and materials
has been accomplished;

(2) The specific public facilities are
required as a result of coal development;
and

(3) Impact funds which may be
available under the Federal Mineral
Leasing Act of 1920, as amended, or the
Act of October 20, 1978, Public Law 94~
565 (90 Stat. 2662) are inadequate for
such construction.

(b) Grant applications for impact
assistance may be submitted in
accordance with § 886,13 of this chapter.

9. Part 886 is revised to read as
follows:

PART 886—STATE RECLAMATION
GRANTS

Sec,

886.1 Scope.

886.3 Authority.

886.10 Information collection.

886.11 Eligibility for grants.

886.12 Coverage and amount of grants.

886.13 Grant period.

886.14 Annual submission of projects.

886.15 Grant application procedures.

886,16 Grant agreements.

886,17 Grant and budget revisions.

886.18 Grant reduction, suspension and
termination.

886,19 Audit,

886.20 Administrative procedures,

886.21 Allowable costs.

886.22 Financial management,

886.23 Reports.

886.24 Records.

Authority: Secs. 201(c), 401 (a) and (c),
402(g), 405(h), and 412(a), Pub, L. 95-87, 91
Stat. 449, 456, 458, 460, 466 (30 U.S.C. 1211,
1231, 1232, 1235, and 1242).

§ 886.1 Scope.

This part sets forth procedures for
grants to States having an approved
State reclamation plan for the
reclamation of eligible lands and water
and other activities necessary to carry
out the plan as approved. OSM's “Final
Guidelines for Reclamation Programs
and Projects” (45 FR 14810-14819, March
6, 1980) should be utilized as applicable.

§886.3 Authority.

(a) The Director is authorized to
approve or disapprove applications for
grants under this part if the total amount
of the grants does not exceed the
moneys appropriated by the Congress
and specifically allocated to the State
under § 872.11(b)(2).

(b) The Director is authorized to
approve additional grants to a State
from the moneys available under
§ 872.11(b)(5).

§ 886.10 Information coliection.

The information collection
requirements contained in 30 CFR
886.15(c), 886.17(b), 886.18(c), 886.23 (a)
and (b), and 886.24 (a) and (b) were
approved by the Office of Management
and Budget under 44 U.S.C. 3507 and
assigned clearance numbers 1029-0016,
1029-0017, 1028-0059, 1028-0064, 1029~
0068, 1029-0070, 1029-0072 through 1029-
0079. This information is being collected
to meet the mandate of Section 405 of
the Act, which allows the Secretary to
grant funds to States/Indian tribes
pursuant to Section 402(g) and which are
necessary to implement the State/Indian
tribe reclamation program. This
information will be used by the OSM to
ensure that the State/Indian tribe
complies with OMB Circular A-102 and
sound principles of grants management.
The obligation to respond is mandatory.

§886.11 Eligibility for grants.

A State is eligible for grants under this
part if it has a State reclamation plan
approved under Part 884 of this chapter.

§886.12 Coverage and amount of grants.

(a) An agency may use moneys
granted under this part to adminster the
approved State reclamation program
and to carry out the specific reclamation
activities included in the plan and
described in the annual grant
agreement, The moneys may be used to
cover costs to the agency for services
and materials obtained from other State
and Federal agencies or local
jurisdictions according to the OMB
Circular A-87.

(b) Grants shall be approved for
reclamation of eligible lands and water,
construction of public facilities, program
administration, the incremental cost of
filling voids and sealing tunnels with
waste from mine waste piles reworked
for conservation purposes, and
community impact assistance. To the
extent technologically and economically
feasible, public facilities that are
planned, constructed or modified in
whole or in part with abandoned mine
land grant funds should utilize fuel other
than petroleum or natural gas.

(c) Acquisition of land or interests in
land and any mineral or water rights
associated with the land shall be
approved for up to 90 percent of the
costs,

§ 886.13 Grant period.

(a) Except as provided in paragraph
(b) of this section, the grant funding
period for projects shall not exceed 3
years. The grant period for
administrative costs of the authorized
agency shall not exceed 1 year.
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(b) The Director may, in order to
facilitate consideration of impact
assistance funding, approve a grant
period for specific projects beyond 3
years if he finds, on the basis of the
information contained in the grant
application that—

(1) Projects to be funded will fulfill all
the objectives of Section 403 and
Section 409 of the Act;

(2) The requests are for funding of
specific projects with adequate plans,
acceptable deddlines for completion,
and the likelihood of specific
construction contracts to meet the
project deadlines; and

(3) Sufficient funds allocated to the
State or Indian tribe under § 872.11(b)(2)
of this chapter are available to complete
the projects, including provisions for
corrective works on completed projects
and any additional eligible projects
which may be discovered.

§ 886.14 Annual submission of projects.

The agency shall cooperate with OSM
in the development of the annual
submission of projects by providing the
information required by Section 405(f) of
the Act for use by the Director in the
preparation of his requests for
appropriation of moneys for the State
reclamation grants. The schedule for
such estimates shall be determined by
the OSM on an annual basis. Funds
required to prepare the annual
submission of projects under Section
405(f) of the Act may be included in
administrative grants under § 886.12.

§886.15 Grant application procedures.

(a) OSM shall act upon a grant
application within 90 days of submittal.
If OSM approves an agency's grant
application, a grant agreement shall be
prepared and signed by the agency and
the Director.

{b) If the application is not approved,
OSM shall set forth in writing the
reasons for disapproval and may
propose modifications if appropriate,
The agency may resubmit the
application or appropriate revised
portions of the application. OSM shall
approve or disapprove the resubmitted
grant application within 30 days of the
resubmittal.

(c) A preapplication is not required if
the total of the grant requested is within
the amounts allocated to the State under
§ 872.11(b)(2) of this chapter. The agency
shall use the following application forms
and procedures applicable to
construction and/or nonconstruction
programs specified by OSM in
accordance with Office of Management
and Budget Circular A-102, Attachment
M:

(1) SF424 Application for Federal
Assistance;

(2) OSM-50A Section A of the Project
Approved Information;

(3) OSM-50B Section B of the Project
Approved Information;

(4) OSM-51 Program Narrative Statement

(5) OSM—47 OSM Budget Information
Report; and

(6) OSM—48 Budget Information-
Construction Report

(d) The agency shall agree to perform
the grant in accordance with the Act,
OSM implementing regulations, and
applicable OMB and Treasury Circulars.

(e) Complete copies of plans and
specifications for projects shall not be
required before the grant is approved
nor at the start of the project. The
Director may review such plans and
specifications after the start of the
project in the agency office, on the
project site, or at any other appropriate
site.

(f) A description of the actual or
planned public involvement in the
decision to undertake the work, in the
planning of the reclamation activities,
and in the decision on how the land will
be used after reclamation shall be
included in the application.

§886.16 Grant agreements.

(a) If the Director approves an
agency's grant application, OSM shall
prepare a grant agreement, which
includes:

(1) A statement of the work to be
covered by the grant; ;

(2) A statement of the approvals of
specific actions as required under this .
subchapter or the conditions to be met
before such approvals can be given if
moneys are included in the grant for
such actions;

(3) The amounts approved for each
individual project included in the grant
application; and

(4) Allowable transfers of funds to
other Federal, State or local agencies.

(b) The Director may allow an agency
to assign functions and funds to other
Federal, State or local agencies. The
Director shall require the grantee agency
to retain responsibility for overall
administration of that grant, including
use of funds and reporting.

(c) The Director shall transmit four
copies of the grant agreement by mail,
return receipt requested, or by hand to
the agency for signature. The agency
shall execute the grant agreement and
return all copies within 3 weeks after
receipt, or within an extension of time
granted by the Director.

(d) The Director shall sign the
agreement upon its return from the
agency or when funds are available for
the grants, whichever is later, and return

one copy to the agency. The grant is
effective and constitutes an obligation of
Federal funds at the time the Director
signs the agreement.

(e) Neither the approval of the grant
application nor the award of any grant
shall commit or obligate the United
States to award any continuation grant
or to enter into any grant revision,
including grant increases to cover cost
overruns.

§886.17 Grant and budget revisions.

(a) Grant revisions. (1) A grant
revision is a written alteration of the
terms of conditions of the grant
agreement, whether accomplished on
the initiative of the agency or OSM. All
procedures for the grant revisions shall
conform to OMB Circular A-102.

(2) The agency shall promptly notify
the Director, or the Director shall
promptly notify the agency, in writing of

'events or proposed changes which may

require a grant revision. The agency
shall notify the Director in advance of—

(i) Planned changes in the scope or
objective of any individual project even
if the change will not result in a change
in the total cost of the project; and

(ii). Changes which will result in an
extension of the grant period.

(b) Budget revisions. (1) The agency
shall obtain the written approval of the
OSM for budget revisions whenever the
total amount of the revisions result in an
increase or decrease of more than $5,000
or 5 percent of the grant amount,
whichever is greater.

(2) OSM shall either approve or
disapprove the budget revision within 15
days of its receipt.

(3) Changes of less than $5,000 or 5
percent of the grant amount may be
made by the agency without advance
notification or approval of OSM if the
change:

(i) Can be made without exceeding the
total amount of the project grant;

(ii) Does not involve a change in the
scope or objective of the project
involved; and

(iii) Is consistent with the procedures
get forth in Office of Management and
Budget Circular A-102, attachment K.

§886.18 Grant reduction, suspension, and
termination. :

{a) Conditions for reduction,
suspension or termination.

(1) If an agency violates the terms of a
grant agreement or an approved
reclamation plan, OSM may reduce,
suspend or terminate the grant.

(2) If an agency fails to expend
moneys allocated and granted within
three years from the date of allocation,
or an extension granted under § 866.13,




Federal Register / Vol. 47, No. 126 / Wednesday, June 30, 1982 / Rules and Regulations

28603

OSM may reduce the grant in
accordance with § 872.11({b)(2) of this
subchapter.

(3) If an agency fails to implement,
enforce, or maintain an approved State
regulatory program or any part thereof
and, as a result, the administration and
enforcement grant provided under Part
735 of this Chapter is terminated, OSM
shall terminate the grant awarded under
this part.

(4) If an agency is not in compliance
with the following nondiscrimination
provisions, OSM shall terminate the

rant: ‘
& (i) Title VI of the Civil Rights Act of
1964, Pub. L. 88-352, 78 Stat. 252 (42
U.S.C. 2000d-1). “Nondiscrimination in
Federally Assisted Programs", which
provides that no person in the United
States shall on the grounds of race,
color, or national origin be excluded
from participation in, be denied the
benefits of, or be subjected to
discrimination under any program or
activity receiving Federal financial
assistance, and the implementing
regulations in 43 CFR Part 17.

(ii) Executive Order 11248, as
amended by Executive Order 11375,
“Equal Employment Opportunity,”
requiring that employees or applicants
for employment not be discriminated
against because of race, creed, color,
sex, or national origin, and the
implementing regulations in 40 CFR Part
60

(iii) Section 504 of the Rehabilitation
Act of 1973, Pub. L. 93-112, 87 Stat, 355
(29 U.S.C. 794), as amended by
Executive Order 11914,
“Nondiscrimination with Respect to the
Handicapped in Federally Assisted
Programs."

(5) If an agency fails to enforce the
financial interest provisions of Part 705
of this chapter, OSM shall terminate the
grant. .

(6) If an agency fails to submit reports
required by this subchapter or Part 705
of this chapter, OSM shall terminate the
grant,

(b) Grant reduction, suspension, and
termination procédures. (1) OSM shall
give at least 30 days written notice to
the agency by mail, return receipt
requested, of intent to reduce, suspend,
or terminate a grant, OSM shall include
in the notice the reasons for the
proposed action and the proposed
effective date of the action.

(2) OSM shall afford the agency
opportunity for consultation and
remedial action prior to reducing or
lerminating a grant.

(3) OSM shall notify the agency of the
termination, suspension, or reduction of
the grant in writing by mail, return
receipt requested.

(4) Upon termination, the agency shall
refund or credit to the Fund that
remaining portien of the grant money
not encumbered. However, any portion
of the grant that is required to meet
contractual commitments made prior to
the effective date of termination shall be
retained by the agency.

(5) Upon notification of intent to
terminate the grant, the agency shall not
make any new commitments without the
approval of the OSM.

(6) OSM may allow termination costs
as determined by applicable Federal
cost principles listed in Office of
Management and Budget Circular A-87.

(c) Appeals. (1) Within 30 days of
OSM'’s decision to reduce, suspend, or
terminate a grant, the agency may
appeal the decision to the Secretary.

(2) The agency shall include in the
appeal—

(i) A statement of the decision being
appealed; and

(ii) The facts which the agency
believes justify a reversal or
modification of the decision.

(3) The Secretary shall act upon the
appeal within 30 days of receipt.

§886.19 Audit.

The agency shall arrange for an
independent audit at least once every
two years, pursuant to the requirements
of Office of Management and Budget
Circular No. A-102. The audit will be
performed in accordance with the audit
guides provided by the General
Accounting Office and by the
“Approved Compliance Supplement”
issued by the Office of Management and
Budget.

§886.20 Adminlistrative procedures.

The agency shall follow
administrative procedures governing
accounting, payment, property, and
related requirements contained in Office
of Management and Budget Circular No.
A-102 and use the following forms:
OSM-60 (Report of Government
Property), OSM-62 (Recipients’
Release), and OSM-63 (Recipients
Assignments of Refunds, Rebates and
Credits)

§886.21 Allowable costs.

(a) Reclamation project costs which
shall be allowed include actual costs of
construction, operation and
maintenance, planning and engineering,
construction inspection, other necessary
administration costs, and up to 90
percent of the costs of the acquisition of
land.

(b) Costs must conform with any
limitations, conditions, or exclusions set
forth in the grant agreement.

§ 886.22 Financial management.

(a) The agency shall account for grant
funds in accordance with the
requirement of Office of Management
and Budget Circular No. A-102.
Agencies shall use generally accepted
accounting principles and practices
consistently applied. Accounting for
grant funds must be accurate and
current.

(b) The Agency shall adequately
safeguard all funds, property, and other
assets and shall assure that they are
used solely for authorized purposes.

(c) The agency shall provide a
comparison of actual amounts spent
with budgeted amounts for each grant.

(d) When advances are made by a
letter-of-credit method, the agency shall
make drawdowns from the U.S.
Treasury through its commercial bank
as closely as possible to the time of
making the disbursements.

(e) The agency shall design a
systematic method to assure timely and
appropriate resolution of audit findings
and recommendations.

§886.23 Reports.

(a) For each grant/cooperative
agreement, the agency shall
semiannually submit to OSM the
following reports prepared according to
the Office of Management and Budget
Circular No. A-102, Attachments H and
L

(1) Financial Status Report, Form SF-
269, for the agency’s administrative
grant/cooperative agreement and the
Performance Report, Form OSM-51,
covering the performance aspects of the
grant/cooperative agreement.

(2) Outlay Report and Request for
Reimbursement for Construction
Programs, Form SF-271, and the
Performance Report, Form OSM-51, for
each activity or project on which some
work has occurred.

(b) For each grant/cooperative
agreement, the agency shall annually
submit to the Office the following
reports prepared according to Office of
Management and Budget Circular A-102,
Attachments H and I:

(1) A final Financial Status Report,
Form SF-269, for the Agency's
administrative grant/cooperative
agreement and a final Performance
Report, Form OSM-51, covering the
performance aspects of the grant/
cooperative agreement,

(2) An annual Outlay Report and
Request for Reimbursement for
Construction Programs, Form SF-271,
and a cumulative annual Performance
Report, Form OSM-51, which includes—

(i) For each project or activity, a brief
description and the type of reclamation
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performed, the project location, the
landowner's name, the amounts of land
or water reclaimed or being reclaimed,
and a summary of achieved or expected
benefits;

(ii) For any land previously acquired
by not disposed of, a statement of
current or planned uses, location and
size in acres, and any revenues derived
from use of the land; and

(iii) For any permanent facilities
acquired or constructed but not
disposed of, a description of the facility
and a statement of current or planned
uses, location, and any revenues derived
from the use of the facility.

§ 886.24 Records.

(a) The agency shall maintain
complete records in accordance with
Office of Management and Budget
Circular A-102, Attachment C. This
includes, but is not limited to, books,
documents, maps, and other evidence
and accounting procedures and
practices sufficient to reflect properly—

(1) The amount and disposition by the
agency of all assistance received for the
program; and

(2) The total direct and indirect costs
of the program for which the grant was
awarded. '

(b) Subgrantees and contractors,
including contractors for professional
services, shall maintain books,
documents, papers, maps, and records

which are pertinent to a specific grant
award.

10. Part 888 is revised to read as
follows:

PART 888—INDIAN RECLAMATION
PROGRAMS

Sec.
888.1 Scope.
888.2 Objectives.
888.11 Interim procedures.

Authority: Secs. 201(c), 405(k), 412(a), and
710, Pub. L. 95-87, 91 Stat. 449, 460, 466, and
523 (30 U.S.C. 1211, 1235, 1242, and 1300).

§ 888.1 Scope.

This part is reserved for any
additional or unique regulations that
may be required as a result of the
special study report submitted pursuant
to Section 710 of the Act and to achieve
the purposes of the Act on Indian lands.
Because of the special jurisdictional
status of Indian lands, general
responsibilities for administration of
Indian reclamation programs are set
forth on an interim basis,

§ 888.2 Objectives.

(a) The objectives of this part are to
provide a temporary vehicle for
mitigation of emergency situations or
extreme danger situations arising from
past mining practices and to begin
reclamation of other areas determined
to have high priority on Indian lands.

(b) Upon completion or required
legislation, this part will be either
deleted and supplanted by the other
parts of this chapter dealing with State
and Indian reclamation programs or
expanded as required to achieve the
purposes of the Acl.

§ 888.11 Interim procedures.

(a) The Director is authorized to
receive proposals from Indian tribes for
projects which should be carried out on
Indian lands and to carry out such
projects pursuant to Parts 872 through
882 of this chapter.

(b) The Director shall consult with the
Indian tribe and the Bureau of Indian
Affairs' office having jurisdiction over
the Indian lands on all reclamation
activities carried out on indian lands
under this subchapter.

(c) If a proposal is made by an Indian
tribe and approved by the Director, the
tribal governing body shall approve the
project plans. The costs of the project
may be charged against the money
allocated to OSM under § 872.11(b)(5).

(d) Approved projects may be carried
out directly by the Director or through
such arrangements as the Director may
make with the Bureau of Indian Affairs
or other agencies,
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