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statement, before the period, the
following:

* * *. sec, 502(a), Social Security Act, as
amended, 95 Stat. 819-20 (42 U.S.C. 702(a))

5. 42 CFR 51a.401 is revised to read as
follows:

§51a.401 Applicability.

The regulations of this subpart apply
to grants to public or nonprofit private
institutions of higher learning for special
projects of regional or national
significance which may contribute to the
advancement of maternal and child
health or of services for crippled
children and/or for training personnel
for health care and related services for
mothers and crippled children. For
grants to institutions in States that do
not participate in the Maternal and
Child Health Block Grant, as authorized
by Title V of the Social Security Act (as
amended by Pub. L. 97-35), the grants
are awarded under sections 503(2),
504(2) and 511 of the Social Security Act
as in effect before the enactment of
Public Law 97-35. For institutions in
other States, the grants are awarded
under section 502(a) of that Act (as
amended by Pub. L. 97-35).

§51a.406 [Amended]

6. 42 CFR 51a.406(a) is revised by
replacing the words "sections 503(2),
504(2), or 511 of the Act"” with the words
“Title V of the Act, as amended by
Public Law 97-35,".

PART 51d—GRANTS FOR SERVICE
PROJECTS FOR GENETIC AND OTHER
DISEASES :

Subpart A [Amended]

7. 42 CFR Part 51d, Subpart A, is
amended by adding to the “authority”
statement, before the period, the
following:

* * * sec. 502(a) of the Social Security Act,
as amended, 95 Stat. 819-20 (42 U.S.C. 702(a)).

8. 42 CFR 51d.101 is revised to read as
follows:

§51d.101. Applicability.

The regulations of this subpart apply
to grants to public and nonprofit private
entities for projects for the
establishment of comprehensive
hemophilia diagnostic and treatment
centers. For grants to entities in States
that do not participate in the Maternal
and Child Health Block Grant, as
authorized by Title V of the Social
Security Act (as amended by Public Law
97-35), the grants are awarded under
section 1131 of the Public Health Service
Act (42 U.S.C. 300c-21) as in effect
before the enactment of Public Law 97—
35. For entities in other States, the
grants are awarded under section 502(a)

& f the Social Security Act (as amended
by Public Law 97-35).

§51d.102 [Amended]

9. 42 CFR 51d.102(a) is revised to read
as follows:

* . * . »

(a) Except for references to the Social
Security Act and except as set forth in
§ 51d.101, “Act” means the Public
Health Service Act as in effect before
the enactment of Public Law 97-35.

* - " * <

§51d.107 [Amended]

10. 42 CFR 51d.107(a) is revised by
replacing the material preceding
paragraph (a)(1) with the following:

(a) Within the limits of funds
available, the Secretary may award
grants to applicants which will, in his
judgment, best promote the purposes of
Title V of the Social Security Act, as
amended by Pub. L. 97-35, and which
submit approvable applications.

* * * * .

PART 51{—PROJECT GRANTS FOR
GENETIC DISEASES TESTING AND
COUNSELING PROGRAMS

11. 42 CFR Part 51f is amended by
adding to the "Authority” statement,
before the period, the following:

* * * gec. 502(a) of the Social Security Act, as
amended, 95 Stat. 819-20 (42 U.S.C. 702(a)).

12, 42 CFR 51f.101 is revised to read as
follows:

§511.101 To whom do these reguiations
apply? -

The regulations of this part apply to
grants for projects to plan, establish,
and operate voluntary genetic diseases
testing and counseling programs. For
grants to entities in States that do not
participate in the Maternal and Child
Health Block Grant, as authorized by
Title V of the Social Security Act (as
amended by Pub. L. 97-35), the grants
are awarded under section 1101(c) of the
Public Health Service Act (42 U.S.C.
300b(a)(1)) as in effect before the
enactment of Pub, L. 97-35. For entities
in other States, the grants are awarded
under section 502(a) of the Social
Security Act (as amended by Pub, L. 97~
35).

§ 511,102 [Amended]
13. 42 CFR 51£.102 is amended by
revising the definition of “Act” to read

as follows:
£ ] - L] L -

Except for references to the Social
Security Act and except as set forth in
§ 51f.101, “Act’ means the Public Health
Service Act as in effect before the
enactment of Pub. L. 97-35.

§511.108 [Amended]

14. 42 CFR 51£.108(a) is amended by
replacing the words “section 1101(a)(1)
of the Act” with the words "Title V of
the Social Security Act, as amended by
Pub. L. 97-35,".

[FR Doc. 82-17198 Filed 6-24-82; 8:45 am]
BILLING CODE 4160-16-M
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DEPARTMENT OF THE TREASURY
Comptroller of the Currency
12CFR Part 9

[Docket No. 82-10]

Fiduciary Powers of National Banks
and Collective Investment Funds

AGENCY: Comptroller of the Currency,
Treasury.

ACTION: Final rule.

sumMmARY: The Office of the Comptroller
of the Currency (“Office") is taking final
action with respect to certain proposed
amendments to 12 CFR Part 9 (“Part 9"),
its regulation governing the exercise of
fiduciary powers and the management
of collective investment funds by
national banks. These amendments are
intended, in a number of respects, to |
liberalize and make less burdensome the
requirements of Part 9.

The Office is adopting amendments
which (i) delete the definition of the
term “equity security” from Part 9; (ii)
require a national bank which exercises
investment discretion with respect to
customer accounts to adopt and follow
written policies and procedures
intended to ensure that its brokerage
placement practices, including the use of
brokerage commissions to purchase
research and other services, comply
with applicable law; (iii) specify a three-
year retention period for required trust
department records, unless applicable
law prescribes a different period; (iv)
require a national bank to adopt and
follow written policies and procedures
generally intended to ensure that the
maximum return available for “trust-
quality,” short-term investments be
obtained on trust funds awaiting
investment or distribution; and (v)
describe the conditions under which
trust powers can be revoked. A proposal
to revise the definition of the term “trust
department” has not been adopted.

In addition, the Office is adopting four
proposals that affect collective
investment funds. These amendments (i)
require valuation of fund assets at
market value, or fair value determined
in good faith by fund trustees in certain
circumstances; (ii) permit a one-year
prior notice requirement for
withdrawals from a collective
investment fund of employee benefit
plan assets, if such fund invests in real
estate or other illiquid assets; (iii) permit
a fund's liquidity level to be determined
on the basis of anticipated needs of the
fund, rather than a specified percentage
of fund assets; and (iv) permit the
valuation on a cost basis of short-term

investment funds if certain conditions
are satisfied. '

In a related document published in
this issue of the Federal Register, the
Office is giving consideration to further
action relating to Part 9 and seeks the
views of the public regarding such
possible action.

EFFECTIVE DATE: The amendments are
effective July 26, 1982.

FOR FURTHER INFORMATION CONTACT:
Dean E. Miller, Deputy Comptroller for
Specialized Examinations, Telephone:
(202) 447-0447 or Richard L. Galin,
Attorney, Securities & Corporate
Practices Division, Telephone: (202) 447-
1954, Office of the Comptroller of the
Currency, 490 L'Enfant Plaza East, SW.,
Washington, D.C. 20219.

SUPPLEMENTARY INFORMATION:
Special Studies

The adopted amendments will not
have sufficient economic effect to
constitute “major rules” for the purposes
of Executive Order 12291 (46 FR 13193).
In addition, because notice of proposed
rulemaking was published in the Federal
Register prior to January 1, 1981, the
provisions of the Regulatory Flexibility
Act do not apply. In any event, the
Office believes that the amendments
will not impose significant compliance
burdens, nor have a significant impact
on a substantial number of small
businesses,

Issuance of Final Rules

On October 29, 1980, the Office
proposed for comment in the Federal
Register (45 FR 71571) certain
amendments to Part 9. These proposals
included certain new rules, as well as
amendments to existing rules, regarding
the exercise of trust powers and the
operation of collective investment funds
by national banks. In response to the
proposals, the Office received over 200
letters of comment, including letters
from banks, their counsel and other
interested members of the public. As
discussed below, in taking final action,
the Office has given careful
consideration to the views expressed by
the commentators and, in a number of
instances, incorporated the suggestions
of commentators in the final rules.

1. Definition of “equity security”. The
Office is adopting its proposal to delete
the definition of “equity security" set
forth in § 9.1(b) (12 CFR 9.1(b)). That
term no longer appears in Part 9 and
commentators generally supported its
deletion.

2. Definition of “trust department”.
The Office proposed to amend the
definition of “trust department" in 12
CFR 9.1(k) to include expressly any

person to whom a bank assigns or
delegates the performance of its
fiduciary duties, regardless of whether
such person is an officer, employee or
other affiliated person of the bank, or a
persen who is not affiliated with the
bank. The intent of the proposal was to
clarify the long-standing position of the
Office that if a bank causes a fiduciary
undertaking (e.g., the management of an
agency account) which it has assumed,
and is responsible for, to be performed
by another person, such bank, together
with the person actually performing
such undertaking, is subject to Part 9.

Some commentators suggested that
the proposal might give rise to varying
and unintended interpretations as to the
scope of the Office's authority regarding
delegated fiduciary powers and,
therefore, could result in confusion. In
this regard, the Office has statutory
authority to examine and enforce
banking laws with respect to non-bank
employees and organizations. Federal
law (12 U.S.C. 481) directs the Office to
examine both affiliates (as defined in 12
U.S.C. 221a) and agents of national
banks. In addition the Office is
empowered (12 U.S.C. 1865) to examine
any off-premises performance of bank
services (as defined in 12 U.S.C.
1861(b)), which, in the Office’s view,
includes trust services. Under 12 U.S.C,
1818(b)(1), the Office's enforcement
powers extend to, among other persons,
“any . . . agent, or other person
participating in the conduct of the
affairs” of a.national bank.

In light of the suggestions of the
commentators, which the Office believes
have merit, and the foregoing
examination and enforcement authority,
the Office is of the view that it is
unnecessary to amend Part 9 in order to
enforce its provisions with respect to
either third-parties performing fiduciary
services on behalf of national banks or
banks assigning fiduciary duties to third
parties. Accordingly, the Office is not
adopting the proposed amendment.

3. Brokerage placement practices. As
proposed, § 9.5 generally would have
required a national bank to prepare and
make available to customers a detailed
disclosure statement for each account
over which it exercises “investment
discretion,” As provided in 12 CFR
12.2(c), a bank is deemed to exercise
investment discretion with respect to an
account if, (i) directly or indirectly, the
bank is authorized to determine what
securities or other property shall be
purchased or sold by or for the account,

“or (ii) the bank actually makes

investment decisions, even though some
other person may have ultimate
responsibility for such decisions.
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Many persons who commented on the
proposal were critical of its detailed
disclosure provisions. Il particular, the
commentators questioned whether the
proposed statistical disclosures were
useful to a customer in selecting an
investment manager, especially in
evaluating the potential conflicts of
interest presented by an investment
manager using account brokerage
commissions to pay for services and
products. In addition, several
commentators argued that the “safe-
harbor” provisions, described below, of
section 28(e) of the Securities Exchange
Act of 1934 (“Exchange Act"”) (15 U.S.C.
78bb(e)) adequately address regulatory
concerns about possible breaches of
fiduciary duty by investment managers,
including banks which use account
commissions to purchase research and
other services. In that connection, it was
suggested by some commentators that’
the Office's trust examination process
provides an adequate means to
supervise bank compliance with federal
and state law applicable to brokerage
placement practices of banks.

On the other hand, several
commentators indicated that a rule
requiring general, as opposed to
detailed, disclosures by a bank
concerning its brokerage placement
practices could be an appropriate way
to address the potential conflicts of
interest inherent in the use of account
commissions to purchase research and
other services. In this regard, as an
alternative to the specific disclosures
which would have been required by
proposed section 9.5, it was suggested
that the Office could require general
narrative disclosures similar to those
provided by registered investment
advisers to prospective and existing
advisory clients pursuant to Rule 205-3
(17 CFR 275.205-3) under the Investment
Advisers Act of 1940 (15 U.S.C. 80b-201
et seq.).

On the basis of the comments, the
Office has determined not to adopt the
rule proposal. Instead, it is adopting a
new § 9.5 (12 CFR 8.5) which requires
that each national bank exercising
investment discretion, as defined in 12
CFR 12.2(c), adopt and follow written
policies and procedures to ensure that
its brokerage placement practices,
including the use of brokerage
commissions to purchase research and
other services, comply with applicable
law. The new requirement adopted
today should enhance this Office's
continuing efforts to ensure compliance
with the law applicable to the brokerage
placement practices of national banks.

The policies and procedures required
by the new rule should address, among

other relevant matters, (i) the selection
of persons to effect securities
transactions and the evaluation of the
reasonableness of brokerage
commissions paid to such persons; (ii)
the acquisition of products or services,
including research services, in return for
commissions paid for effecting securities
transactions for accounts; (iii) the
allocation of research or other services
among accounts, including the use of
such services for the benefit of accounts
which did not generate the commissions
paid for the services; and (iv) the need,
in appropriate instances, to make
disclosures to prospective and existing
customers concerning such policies and
procedures.

In adopting written policies and
procedures intended to prevent
breaches of fiduciary duty relating to the
use of account commissions, banks
should be aware of, among other things,
the conditions which must be satisfied
in order for the “safe harbor" of section
28(e) to be available. That section
generally provides that no person who
exercises investment discretion with
respect to an account shall be deemed to
have acted unlawfully or to have
breached a fiduciary duty solely by
reason of having caused the account to
pay a commission in excess of the
commission another broker or dealer
would have charged for effecting the
same transaction. To be eligible for this
“safe harbor,” however, the person
exercising investment discretion must
determine in good faith that the
commission is reasonable in relation to
the value of the brokerage and research
services provided by the executing
broker or dealer, viewed in terms of
either the particular transaction or the
person’s overall responsibilities with
respect to the accounts as to which the
person exercises investment discretion.

As a general matter, whether a
fiduciary's receipt of particular products
or services is protected by section 28(e)
will depend on the particular facts and
circumstances. Such a determination, of
course, requires an inquiry as to
whether the particular products and
services constitute “brokerage and
research services” within the meaning of
section 28(e)(3) of the Exchange Act (15
U.S.C. 78bb(e)(3)), whether the services
are “provided” by a broker or dealer,
their manner of use by the fiduciary, and
the factors providing the basis for the
fiduciary's good faith determination
required by section 28(e). In this regard,
the fiduciary is generally in the best
position to determine whether the
conditions of section 28(e) have been
satisfied.

In the absence of section 28(e)'s “safe
harbor,” national banks are reminded
that applicable law may, in certain
circumstances, require them to obtain
the informed consent of customers
concerning their brokerage placement
practices. For example, as this Office
stated in Trust Banking Circular No. 17,
if a bank chooses to purchase products
or services and pay for them with
brokerage commissions arising from
securities transactions for trust
accounts, the bank must either (i) avail
itself of the safe-harbor provisions of
section 28(e); or (ii) make accurate and
complete disclosure of the bank’s
brokerage placement policies and
practices to prospective trust customers,
or, with respect to existing trust
accounts generating brokerage
commissions, to the persons with rights
of termination or the vested
beneficiaries of irrevocable trusts, and
obtain such persons' consent.

In addition to adopting the rule
discussed above, the Office is seeking
comment as to whether it should
propose for comment a disclosure rule
modified from the initial proposal
regarding a bank’s brokerage placement
practices. Among other things,
comments are sought as to the nature of
appropriate disclosures. For example,
the proposal could provide for limited
narrative, as opposed to detailed
statistical, disclosures concerning a
bank’s brokerage placement practices.
Such general disclosures could include,
as an illustration, a statement as to
whether the bank may pay a broker or
dealer an amount of commission in
excess of that which another broker or
dealer might charge for effecting the
same transaction in recognition of the
value of (i) brokerage and/or (ii)
research services provided.

Comments are also sought concerning
the persons to whom disclosure should

- be furnished, when such disclosure

should be furnished, and the appropriate
disclosure form (e.g., a separate
brochure or an addendum to the trust
instrument). In addition, comments are
requested as to whether a disclosure
rule should apply to all national banks
which exercise investment discretion or
only to those which do not come within
the safe harbor of Section 28(e).

4. Record retention requirement.
Department of the Treasury Directive
80-23 directed all of its Bureaus,
including this Office, to comply with a
request made by the Office of the
Federal Register to establish specific
retention periods for all recordkeeping
required of the public. In response to the
directive, the Office proposed an
amendment to § 9.8 (12 CFR 9.8) which
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provided that a national bank would not
be required to retain the records
required by Part 9 for a period in excess
of four years from the termination of an
account, or of litigation relating to such
account, unless applicable federal or
state law specifically prescribed a
longer period. Under the pre-existing
rule, which contained no specific
retention period, the Office
recommended that banks be guided by
local law, including state statutes of
limitations, and advice of counsel in
establishing a retention policy for trust
department records. The majority of
comments received on the proposal
supported the adoption of a limited
retention period.

The Office has decided to adopt, as
suggested by several commentators, a
three-year record retention requirement.
A three-year retention period is also
specified in 12 CFR Part 12, the Office’s
regulation concerning recordkeeping
and confirmation requirements for
securities transactions effected by
national banks. The Office notes,
however, that safe and sound banking
practice requires bank fiduciaries to
consider the possible need, in certain
circumstances, for retaining particular
records beyond a specified statutory or
regulatory period. For example, prudent
practice might require retention of a
trust account'’s records until expiration
of a statute of limitations, which does
not require record preservation, if a suit
subject to that statute is likely to ensue.
To make clear that the Office is not
sanctioning imprudent record
destruction, the adopted rule addresses
only record retention requirements for
purposes of examination by the Office.

5. Funds awaiting investment or
distribution. The Office has determined
not to adopt the specific requirements
contained in the proposal to amend
§ 9.10(a) (12 CFR 9.10(a)) regarding -
funds awaiting investment or
distribution. As proposed, such funds
could remain deposited in the bank after
60 days only if: (i) specifically
authorized in advance by the instrument
creating the relationship, or by prior
court order or local law; (ii) prior
consent was obtained from the party
having power to terminate the account
or, if there was no such party, the
holders of all vested beneficial interests
in the account after full disclosure of all
relevant facts, including the availability
and approximate rate of return of
instruments outside the bank; or (iii) the
bank included in the file of each such
account a written justification, updated
at least every 30 days, 8 in
detail why the funds were properly
designated as awaiting investment or

distribution. After 365 days such funds
could remain deposited in the bank only
if conditions (i) or (ii) above were met.
Many commentators suggested that
the specific requirements were, among
other things, inflexible and unduly
restricted the exercise of a bank’s
fiduciary discretion. Although the Office
remains of the view that the substance
of many of the requirements contained
in the proposal reflects sound fiduciary
practice, it agrees that banks should not

" be unnecessarily hampered in the

administration of trust accounts.
Accordingly, the Office is adopting, as a
revision to existing paragraph (a) of
§ 9.10, a requirement that national banks
which exercise fiduciary powers adopt
and follow written policies and
procedures to ensure that the maximum
rate of return available for trust-guality,
short-term investments be obtained on
funds awaiting investment or
distribution, consistent with the
requirements of the governing
instrument and local law. Such policies
and procedures should address, among
other relevant factors, the cost of
making the investment, the anticipated
liquidity requirements of each account,
requirements of local law, and the
anticipated return which may be
obtained during the period cash will
remain uninvested or undistributed.
The revised § 9.10(a) retains the
current requirement that funds held by a
bank awaiting investment or
distribution shall not be so held any
longer than is reasonable for the proper
management of the account, In addition,
there has been no change in the existing
provision, contained in paragraph (b) of
the section (12 CFR 98.10(b)) that funds
awaiting investment or distribution may,
unless prohibited by the instrument
creating the trust or local law, be
deposited in the commercial, savings, or
other department of the bank, provided

“that the bank sets aside qualifying

securities as collateral to the extent that
such deposits are not insured by the
Federal Deposit Insurance Corporation.
Some commentators criticized the
proposed revision to § 9.10(a) on the
grounds that a system to “sweep”
uninvested cash into income-producing
media on a daily basis would be
extremely costly and require extensive
time to institute, The Office questions
the validity of such criticism. Many
banks have established, or are
considering the establishment of,
“sweep" programs. It appears that the
cost of implementing such programs is
not necessarily prohibitive; indeed,
many banks, in response to competitive
pressures, are already providing daily
investing of cash balances of pension

funds. The Office also has been advised
that certain mongy market funds can
provide banks with a daily investment
service for individual accounts.

8. Revocation of fiduciary powers.
The Office proposed to add a new
paragraph (b) to § 9.17 (12 CFR 9.17)
describing conditions under which trust
powers could be revoked by the Office.
It wag-intended to reflect the authority
granted the Office under Section 704 of
the Depository Institutions Deregulation
and Monetary Control Act of 1980 (Pub.
L. 96-221). A number of commentators
suggested that the rule should be
modified to contain (i) specific
guidelines concerning the exercise of
this authority and (ii) definitions of
certain terms in the proposal.

After giving due consideration to the
comments, the Office has determined to
adopt the amendment as proposed.
Although the Office is sensitive to the
concerns expressed by the
commentators, it has decided that the
Office's need for flexibility in exercising
this authority outweighs any possible
benefits derived from having more
specific standards in the rule. The rule -
as adopted provides this necessary
flexibility. Moreover, the Office notes
that any revocation of fiduciary powers
will be subject to the procedural
requirements of 12 CFR Part 19, which
sets forth requirements governing the
conduct of formal administrative
proceedings brought by the Office under
statutory authority.

7. Collective investment funds. Four
amendments to Section 9.18 (12 CFR
9.18), which relates to collective
investment funds, were proposed. Three
have been adopted with certain
modifications suggested by
commentators. One has been adopted as
proposed.

a. Valuation of fund assets. The Office
proposed to amend § 9.18(b)(1) (12 CFR
9.18(b)(1)) insofar as it relates to the
valuation of collective investment fund
assets. The Office's long-standing
position had been that such assets must
be valued at market value, or fair value
as determined in good faith by the fund
trustees. The proposed amendment was
intended to codify this position by
requiring that fund plans specify “the
basis and method of valuing at market
value.” Several commentators pointed
out, however, that, since the proposed
amendment referred only to market
value, valuation of certain assets such
as real estate or mineral interests could
be unduly costly or otherwise difficult to
accomplish. The Office did not intend
such a result and, accordingly, has
provided in the final rule that a “fair
value" determined in good faith by the
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fund trustees may be used in cases
where “market value” is not readily
ascertainable.

b. Real estate funds. Another proposal
was to amend § 9.18(b)(4) (12 CFR
9.18(b)(4)) to codify the Office’s position
that a prior notice period in excess of 90
days is permissible for withdrawals
from real estate funds for employee
benefit accounts. In Opinion 8.5960, the
Office permitted a prior notice period of
up to one year provided that no more
than ten percent of any participant's
assets could be invested in the fund.
Although the commentators generally
favored adoption of a rule formally
authorizing funds requiring a one-year
prior notice period for withdrawals,
many suggested that the 10 percent limit
should be liberalized. Some supported a
20 or 25 percent limit. Others noted that
employee benefit plans are already
governed by the Employee Retirement
Income Security Act of 1974, Pub. L. 93—
406, as amended (“ERISA"). They
questioned whether, in light of ERISA's
comprehensive regulatory scheme, it
was necessary or appropriate for the
Office to impose specific investment
limitations. The Office finds these
comments to be persuasive. Therefore,
the final rule provides that a prior notice
period of up to one year for withdrawals
is permitted and no separate investment
limitation based upon a participant’s
account assets is imposed.

¢. Liquidity of fund assets. The Office
proposed to amend § 9.18(b)(9)(iii) (12
CFR 9.18(b)(9)(iii)) to reduce the
percentage of a fund's assets which
must consist of cash or readily
marketable investments from 40 percent
to 20 percent. Virtually all of the
commentators who addressed this
proposal favored a liberalized liquidity
requirement, but many suggested that
the requirement be less than 20 percent
or that the Office merely require
maintenance of a liquidity level that is
adequate to meet anticipated cash needs
of the fund. The Office is persuaded by
the suggestions made by the
commentators that banks should have
increased flexibility to establish an
appropriate liquidity level for a fund.
Accordingly, in lieu of a liquidity
requirement expressed as a fixed
percentage of fund assets, the final rule
contains a more liberal requirement
which enables a bank to maintain in
cash and readily marketable
investments only such percentage of a
fund's assets as shall be necessary to
provide adequately for the liquidity
needs of the fund and to prevent
inequities among participants.

d. Short-term investment funds. A
further proposal was to add a new

subparagraph (b)(15) to § 8.18 (12 CFR
9.18(b)(15)) to codify Opinion 9.5800 of
the Office, issued pursuant to 12 CFR
9.18(c)(5). This would authorize national
banks to create short-term investment
funds (“STIFs") whose assets are valued
on a cost, rather than market value,
basis provided certain conditions are
met. These conditions currently include
the liquidity requirements that (i) 40
percent of the fund’s assets be
composed of cash, demand obligations,
and assets that will mature on the fund's
next business day and (ii) at least 80
percent of the assets be composed of
debt instruments with a maturity of 81
days or less. The Office proposed to
liberalize the first liquidity requirement
for STIFs by lowering it from 40 percent
to 20 percent.

The commentators generally
supported codification of STIF
authorization and liberalization of STIF
liquidity requirements; however, many
favored further liberalization of
requirements for the operation of these
funds. The Office's experience indicates
that a minimum next-day liquidity
requirement of 20 percent and a 91-day
maturity restriction are necessary for
proper STIF operation, particularly for
banks having relatively small trust
departments. Further, valuation on a
cost, rather than market value, basis
may raise certain issues of equitable
treatment for all fund participants and
thus should be elected only after careful
consideration of the effects of this
method on the interests of all
participants and the possible necessity,
if it is elected, to disclose these effects
to current or potential fund
beneficiaries. Accordingly, the Office,
has decided to adopt the amendment as
proposed. As noted below, however, the
Office is requesting additional public
comments concerning its collective
investment fund rules generally.
Suggestions as to the further
liberalization of STIF requirements will
be considered in connection with such
comments.

List of Subjects in 12 CFR Part 9
Fiduciary powers, National banks.
Adoption of Amendments

PART 9—FIDUCIARY POWERS OF
NATIONAL BANKS AND COLLECTIVE
INVESTMENT FUNDS

For the reasons set forth in the
preamble, 12 CFR Part 9 is amended as
follows:

1. The authority citation for Part 9 is
revised to read as follows: Sec. 1, Pub. L.
87-722, 76 Stat. 668, as amended (12
U.S.C. 92a); R.S. 5240, as amended (12
U.S.C. 481), unless otherwise noted.

§9.1 [Amended]

2.12 CFR 9.1 is amended by removing
paragraph (b) and redesignating
paragraphs (c)-(m) as (b}-(1)
respectively.

3.12 CFR 9.5 is added, to read as
follows:

§9.5 Adoption of policies and procedures
with respect to brokerage placement
practices.

Each national bank exercising
investment discretion (as defined in 12
CFR 12.2(c)) with respect to an account
shall adopt and follow written policies
and procedures intended to ensure that
its brokerage placement practices
comply with all applicable laws and
regulations. Among other relevant
matters, such written policies and
procedures should address, where
appropriate, (i) the selection of persons
to effect securities transactions and the
evaluation of the reasonableness of any
brokerage commissions paid to such
persons (including the factors
considered in these determinations); (ii)
any acquisition of services or products,
including research services, in return for
brokerage commissions; (iii) the
allocation of research or other services
among accounts, including those which
did not generate commissions to pay for
such research or other services; and (iv)
the need, in appropriate instances, to
make disclosures conceming such
policies and procedures to prospective
and existing customers.

4.12 CFR 9.8 is amended by adding a
new paragraph (c), to read as follows:

§9.8 Books and records.

- - * - .

(c) Solely for purposes of examination
by the Comptroller of the Currency, a
national bank shall retain the records
required by this Part for a period of 3
years from the later of the termination of
the fiduciary account relationship to
which the records relate or of litigation
relating to such account, unless
applicable law specifically prescribes a
different period.

5.12 CFR 9.10 is amended by revising
paragraph (a) to read as follows:

§9.10 Funds awaiting Investment or
distribution.

(a) Funds held by a national bank in a
fiduciary capacity which are awaiting
investment or distribution shall not be
held uninvested or undistributed any
longer than is reasonable for the proper
management of the account. Each
national bank exercising fiduciary
powers shall adopt and follow written
policies and procedures intended to
ensure that the maximum rate of return
available for trust-quality, short-term
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investments is obtained upon funds so
held, consistenf with the requirements of
the governing instrument and local law.
Such policies and procedures shall take
into consideration all relevant factors,
including but not limited to the
anticipated return that could be
obtained while the cash remains
uninvested or undistributed, the cost of
investing such funds, and the
anticipated need for the funds.

8. 12 CFR 9.17 is revised to read as
follows:

§9.17 Surrender or revocation of fiduciary
powers.

(a) Any national bank which has been
granted the right to exercise fiduciary
powers and which desires to surrender
such right shall file with the Comptroller
of the Currency a-certified copy of the
resolution of its board of directors
signifying such desire. Upon receipt of
such resolution, the Comptroller shall
make an investigation and if satisfied
that the bank has been discharged from
all fiduciary duties which it has
undertaken, shall issue a certificate to
such bank certifying that it is no longer
authorized to exercise fiduciary powers.

(b) If, in the opinion of the
Comptroller, a national bank is
unlawfully or unsoundly exercising, or
has unlawfully or unsoundly exercised,
or has failed for a period of five
consecutive years to exercise its
fiduciary powers, or otherwise fails or
has failed to comply with any of the
requirements set forth in 12 U.S.C. 92a,
the Comptroller may, in accordance
with the provisions of that section,
revoke the fiduciary powers granted to
the bank.

7.In 12 CFR 9.18, paragraph (b)(1) is
revised to read as follows:

§9.18 Collective investment.
* *

- * -

[b] LI

(1) Each collective investment fund
shall be established and maintained in
accordance with a written plan (referred
to herein as the Plan) which shall be
approved by a resolution of the bank's
board of directors and filed with the
Comptroller of the Currency. The Plan
shall contain appropriate provisions not
inconsistent with the rules and
regulations of the Comptroller of the
Currency as to the manner in which the
fund is to be operated, including
provisions relating to the investment

powers and a general statement of the
investment policy of the bank with
respect to the fund; the allocation of
income, profits and losses; the terms and
conditions governing the admission or
withdrawal of participations in the fund;
the auditing of accounts of the bank
with respect to the fund; the basis and
method of valuing assets in the fund,
setting forth specific criteriafor each
type of asset; the minimum frequency for
valuation of assets of the fund; the
period following each such valuation
date during which the valuation may be
made (which period in usual
circumstances should not exceed 10
business days); the basis upon which
the fund may be terminated; and such
other matters as may be necessary to
define clearly the rights of participants
in the fund. Except as otherwise
provided in paragraph (b)(15) of this
section, fund assets shall be valued at
market value unless such value is not
readily ascertainable, in which case a
fair value determined in good faith by
the fund trustees may be used. A copy of
the Plan shall be available at the
principal office of the bank for
inspection during all banking hours, and
upon request a copy of the Plan shall be
furnished to any person,

- - - - -

8. In 12 CFR 9.18, paragraph (b)(4) is
revised to read as follows:

§9.18 Collective investment.
-

L L - -

(4) Not less frequently than once
during each period of 3 months, a bank
administering a collective investment
fund shall determine the value of the
assets in the fund as of the date set for
the valuation of assets. No participation
shall be admitted to or withdrawn from
the fund except (i) on the basis of such
valuation and (ii) as of such valuation
date. No participation shall be admitted
to or withdrawn from the fund unless a
written request for or notice of intention
of taking such action shall have been
entered on or before the valuation date
in the fiduciary records of the bank and
approved in such manner as the board
of directors shall prescribe. No requests
or notices may be cancelled or
countermanded after the valuation date.
If a fund described in paragraph (a)(2) of
this section is to be invested in real
estate or other assets which are not
readily marketable, the bank may

require a prior notice period, not to
exceed 1 year, for withdrawals.

9. In 12 CFR 9.18, paragraph (b)(9)(iii)
is revised to read as follows:

§9.18 Collective investment.
[b) * & *
[9] * * %

(iif) A bank administering a collective
investment fund shall maintain, in cash
and readily marketable investments,
such percentage of the assets of the fund
as is necessary to provide adequately
for the liquidity needs of the fund and to
prevent inequities among fund
participants.

10. 12 CFR 9.18(b) is amended by
adding a new subparagraph (15), to read
as follows:

§9.18 Collective investment.

* - - L -

[b) L S

(15) Short-term investment funds
established under paragraph (a) of this
section may be operated on a cost,
rather than market value, basis for
purposes of admissions and
withdrawals, if the plan of operation
satisfies the following conditions:

(i) Investments must be limited to
bonds, notes or other evidences of
indebtedness which are payable on
demand (including variable amount
notes) or which have a maturity date not
exceeding 91 days from the date of
purchase. However, 20 percent of the
value of the fund may be invested in
longer term obligations;

(ii) The difference between the cost
and anticipated principal receipt on
maturity must be accrued on a straight-
line basis;

(iii) Assets of the fund must be held
until maturity under usual
circumstances; and

(iv) After effecting admissions and
withdrawals, not less than 20 percent of
the value of the remaining assets of the
fund must be composed of cash, demand
obligations and assets that will mature
on the fund's next business day.

Dated: May 18, 1982.
C. T. Conover,
Comptroller of the Currency.

[FR Doc. 82-17242 Filed 6-24-82; 8:45 am]
BILLING CODE 4810-33-M
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DEPARTMENT OF THE TREASURY
Comptroller of the Currency
12CFR Part9

[Docket No. 82-12]

Fiduciary Powers of National Banks
and Coliective Investment Funds

AGENCY: Comptroller of the Currency,
Treasury.

ACTION: Advance notice of proposed
rulemaking.

sumMARY: The Office of the Comptroller
of the Currency is giving consideration
to amendments of Part 9, governing the
exercise of fiduciary powers and the
management of collective investment
funds by national banks, and seeks the
views of the public regarding such
possible action.

DATE: Written comments must be
received on or before September 23,
1982. -

ADDRESS: Comments should be sent to
Docket No. 82-12, Communications
Division, 3rd Floor, Office of the
Comptroller of the Currency, 490
L'Enfant Plaza, S.W., Washington D.C.
20219, Attention: Marie Giblin.
Telephone (202) 447-1800. Comments
will be available for inspection and
photocopying.

FOR FURTHER INFORMATION CONTACT:
Dean E. Miller, Deputy Comptroller for

Trust and Securities, Telephone: (202)
447-0447 or Richard Galin, Attorney,
Securities and Corporate Practices
Division, Telephone: (202) 447-1954,
Office of the Comptroller of the
Currency, 490 L'Enfant Plaza East, S.W,,
Washington, D.C. 20219.

SUPPLEMENTARY INFORMATION:

Request for Comments

On a related action, the Office of the
Comptroller of the Currency is
publishing amendments to Part 9 today.
These amendments are based upon
comments received in response to a
Notice of Proposed Rulemaking which
was published on October 29, 1980 [46
FR 71571]. In addition to comments on
the specific proposals published at that
time, the Office received suggestions as
to other amendments which might be
made to Part 9 and,.particularly, to the
collective investment fund requirements.
For example, one commentator
recommended an amendment to permit
the operation of guaranteed insurance
contract funds, similar to products being
marketed by insurance companies.
Others favored removal of restrictions
which are predicated upon laws that are
primarily enforced by other agencies.
Among these were recommendations for
amendments to permit (i) establishment
of commingled agency accounts; (ii)
commingling of Keogh trusts with

corporate employee benefit funds; (iii)
establishment of common trust funds for
individual retirement accounts; (iv)
advertising of common trust funds; and
(v) commingling of charitable trusts with
employee benefit trusts.

As a general matter, the Office
believes that the suggestions made by
the commentators can best be addressed
through a comprehensive review of its
regulations concerning national bank
fiduciary powers and collective
investment funds. Such a review will
focus on, among other things, changes
which have occurred in the delivery of
fiduciary services, including relevant
technological changes, and the extent to
which the Office’s trust regulations
should reflect such changes. The Office
will also consider the need to eliminate
requirements which impose
unwarranted burdens on bank trust
departments. As an initial step in this
review, the Office requests comments
from the public as to the desirability and
feasibility of a comprehensive review of
its trust regulations, including specific
matters which should be addressed.

List of Subjects in 12 CFR Part 9

Fiduciary powers, National banks.

Dated: June 18, 1982.
C. T. Conover,
Comptroller of the Currency.
[FR Doc. 82-17243 Filed 6-24-82; 8:45 am]
BILLING CODE 4810-33-M
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