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Dated: May 14,1982.
Robert P. Nimmo,
Administrator.

Functional area: Keypunch.
Field station: White River Junction, 

VT. Review date: December 15,1981.
Functional area: Centralized 

Transcription Activities.

Field Station and Review Date

Albuquerque, NM; December 15,1981. 
Houston, TX; December 15,1981. 
Manchester, NH; December 15,1981. 
Reno, NV; December 15,1981.
Seattle, WA; December 15,1981. 
Togus, ME; December 15,1981.
[FR Doc. 82-13962 Filed 5-20-82; 8:45 amj 
BILLING CODE 8320-01-M
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Sunshine Act Meetings Federal Register 

Vol. 47, No. 99 

Friday, May 21, 1982

This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L  94-409) 5 U.S.C.

" 552b(e)(3).

CONTENTS
Items

Commodity Futures Trading Commis-
sion......................     i , 2

Federal Communications Commission. 3
Federal Home Loan Bank Board.......... 4
Nuclear Regulatory Commission...........  5
Postal Service (Board of Governors).... 6

1
COMMODITY FUTURES TRADING 
COMMISSION
time AND d a te : 10 a.m., Tuesday, May
25,1982.,
PLACE: 2033 K Street NW., Washington, 
D.C., fifth floor hearing room. 
sta tu s : Open.
MATTERS TO BE CONSIDERED:
Proposed Contract Market Designation of 

Leaded and Unlead Gasoline—Chicago 
Board of Trade 

Foreign Traders Discussion
CONTACT PERSON FOR MORE 
INFORMATION: Jane Stuckey, 254-6314.
fS-758-82 Piled 5-19-82; 12:41 pm]

. BILLING CODE 6351-01-M

2
COMMODITY FUTURES TRADING 
COMMISSION
TIME and d a te : 11:30 a.m., Tuesday, 
May 25,1982.
PLACE: 2033 K Street NW., Washington, 
D C., Fifth floor hearing room. 
sta tu s : Closed. «
matter to  b e  co n sid er ed :
Rule Enforcement Review.
CONTACT PERSON FOR MORE 
INFORMATION: Jane Stuckey, 254-6314.
IS-759-82 Filed 5-19-62; 8:45 am]
BILLING CODE 6351-01-M

3

FEDERAL COMMUNICATIONS COMMISSION 
Emergency Special Open Meeting, 
Tuesday, May 18,1982 

The Federal Communications 
Commission held an Emergency Special 
Open Meeting on Tuesday, May 18,1982 
on the subject listed below, in Room 856,

at 1919 M Street, N.W., Washington,
D.C.
Agenda Item No. and Subject
Common Carrier—1—Processing of Pending 

Space Station Applications in the Domestic 
Fixed Satellite Service.
The Prompt and orderly conduct of 

Commission business did not permit 
announcement of this matter prior to the 
meeting.

Action by the Commission May 18, 
1982. Commissioners Fowler, Chairman; 
Washburn, Fogarty, Jones, Dawson and 
Rivera voting to consider this item with 
less than 7-days notice.

Additional information concerning 
this meeting may be obtained from 
Maureen Peratino, FCC Public Affairs 
Office, telephone number (202) 254-7674.

Issued: May 18,1982.
William J. Tricarico,
Secertary, Federal Communications 
Commission.
[S-760-82 Filed 5-19-82; 2:59 pm]
BILLING CODE 6712-01-M

4

FEDERAL HOME LOAN BANK BOARD 

“ FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: 47 FR 21676, 
Wednesday, May 19,1982.
PLACE: Board room, sixth floor, 1700 G 
Street NW., Washington, D.C.
STATUS: O pen  m eeting.

CONTACT PERSON FOR MORE 
INFORMATION: Mr. Marshall (202-377- 
6679).
CHANGE IN THE MEETING: The following \ 
item has been withdrawn from the open 
portion of the Bank Board meeting 
scheduled for Thursday, May 20,1982.
Perfecting of Security Interest in U.S. 

Government Securities Collateralizing 
Retail Repurchase Agreements 

(No. 35, May 19,1982.J 
[S-757-82 Filed 5-19-82; 10:10 am]
BILLING CODE 6720-01-M

5

NUCLEAR REGULATORY COMMISSION
DATE: Week of May 10,1982 (Changes) 
and Week of May 17,1982.
PLACE: Commissioners’ Conference 
Room, 1717 H Street NW., Washington, 
D.C.
s t a t u s : Open and closed.

m a tter s  to  b e  d isc u ss ed : Thursday, 
M ay 20 (Additional item):
9:00 a.m.:

Discussion of Management-Organization 
and Internal Personnel Matters (closed— 
Exemptions 2,6)

Tuesday, M ay 25:
10:00 a.m.:

Briefing on Human Factors Society Report 
(public meeting)

Wednesday, M ay 26:
10:00 a.m.:

Analysis of Licensing Board Decision for 
Susquehanna-1 Operating License 
(Tentative) (closed—Exemption 10)

1:30 p.m.:
Briefing on Investigatory Matters (closed— 

Exemption 5)

Thursday, M ay 27:
10:00 a.m.:

Discussion of Management-Organization 
and Internal Personnel Matters (closed— 
Exemptions 2 and 6)

1:30 p.m.:
Analysis of Licensing Board Decision for 

San Onofre Units 2 and 3 (Seismic) 
(closed—Exemption 10)

3:00 p.m.:
Affirmation/Discussion Session (public 

meeting)
Affirmation and/or Discussion and Vote:
a. Final Amendment to 10 CFR Part 50 and 

to Appendix E: Modification to 
Emergency Preparedness Regulations 
Relating to Low Power Operation

b. Proposed Rulemaking Accreditation of 
Qualification Testing Organizations

Friday, M ay 28:
10:00 a.m.:

Discussion of Enforcement Action 
(closed—Exemption 5) (postponed from 
May 21)

AUTOMATIC TELEPHONE ANSWERING 
SERVICE FOR SCHEDULE UPDATE: (202) 
634-1498. Those planning to attend a 
meeting should reverify the status on the 
day of the meeting.
CONTACT PERSON FOR MORE 
INFORMATION: Walter Magee (202) 6 3 4 -  
1410.

Walter Magee,
Office o f the Secretary.
May 18,1982.
[S-761-82 Filed 5-19-82; 3:27 pm]
BILUNG CODE 7590-01-M

6
POSTAL SERVICE BOARD OF GOVERNORS 

Notice of Vote To Close Meeting
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During its May 11,1982 meeting, the 
Board of Governors of the United States 
Postal Service unanimously voted to 
close to public observation a portion of 
the meeting. The portion to be closed 
was to involve a discussion concerning 
the procurement of services to study • 
Postal Service EEO practices.

The Board determined, pursuant to 5 
U.S.C. 552b(c)(9)(B), that the portion of 
the meeting to be closed was exempt 
from the open meeting requirement of 
the Sunshine Act on the grounds that the 
public interest did not require otherwise 
and that the portion to be closed was 
likely to disclose information whose 
premature disclosure was likely to 
significantly frustrate the negotiation of 
the proposed contract.

The members of the Board voting in 
favor of closing this portion of the 
meeting were: Messrs. Babcock, Benson, 
Bplger, Camp, Hardesty, Mrs. Hughes, 
Messrs. Jenkins, McKean, and Sullivan.

Prior to the May 11 meeting, the Board 
of Governors gave due notice ot its 
intention to hold the meeting, the notice 
and the proposed agenda for the meeting 
having been published in the Federal 
Register on May 4,1982 (47 F R 19266).
On May 11, the Board determined by a 
unanimous vote that a change in the 
earlier plan to conduct this portion of 
the meeting in the open was required 
and that no earlier announcement-of the 
change was possible.

In accordance with 5 U.S.C. 552b(f)(l), 
the Acting General Counsel of the

United States Postal Service certified 
that in his opinion the portion of the 
meeting to be close might properly be 
closed to public observation pursuant to 
5 U.S.C. 552b(c)(9)(B).

The persons who attended this closed 
portion of the meeting were Board 
members Babcock, Benson, Bolger, 
Camp, Hardesty, Hughes, Jenkins, 
McKean, and Sullivan: Assistant 
Secretary to the Board Sanders; and 
counsels to the Board Califano and 
Geolot.
W. Allen Sanders,
A ssistant Secretary.
[S-75&-82 Filed 5-19-8% 9:57 amj 

BILLING CODE 7710-12-M
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Department of Labor
Mine Safety and Health Administration

Criteria and Procedures for Proposed 
Assessment of Civil Penalties
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DEPARTMENT OF LABOR

Mine Safety and Health Administration

30 CFR Part 100

Criteria and Procedures for Proposed 
Assessment of Civil Penalties
AGENCY: Mine Safety and Health 
Administration, Labor.
ACTION: Final rule._________

SUMMARY: This final rule revises the 
Mine Safety and Health 
Administration’s (MSHA) existing 
procedures for proposing civil penalties 
under the Federal Mine Safety and 
Health Act of 1977 (Act). These changes 
restructure the civil penalty system to 
permit MSHA and the mining 
community to refocus their safety and 
health efforts on more serious mine 
hazards. MSHA believes that these 
revisions also provide more effective 
incentives for the prevention of 
conditions and practices that may result 
in injury or illness to the Nation’s 
miners.
EFFECTIVE DATE: May 21,1982.

Effect on prior regulations: The prior 
regulations (30 CFR Part 100) remain in 
effect for the processing of all citations 
and orders where an initial review 
under § 100.5(b) has been issued before 
May 21,1982.1
FOR FURTHER INFORMATION CONTACT: 
Lawrence Beeman, Acting Director, 
Office of Assessments, MSHA, 4015 
Wilson Boulevard, Arlington, Virginia 
22203, phone (703) 235-1484. 
SUPPLEMENTARY INFORMATION:

I. Rulemaking Background
Under sections 105(a) and 110 of the 

Federal Mine Safety and Health Act of
1977 (Act), MSHA is required to assess a 
civil penalty for all violations of the Act 
and mandatory safety and health 
standards.

On May 30,1978 (43 FR 23514), MSHA 
published a final rule which governed 
the proposed assessment of civil 
penalties under the Act. This final rule 
included a “formula system” for 
determining most proposed penalties.

At the time of promulgation of the
1978 final rule, MSHA stated that the 
rule would be reevaluated to determine 
the need for possible changes. This 
review process was initiated during July
1979 when MSHA announced the first

1 S ectio n  100 .5 (b ) o f  th e  p rio r rule: “T h e  O ffice o f  
A s se ssm e n ts  sh all m ak e a n  initial rev iew  o f the  
c ita tio n  o r  o rd e r an d  sh all im m ed iately  serv e , by  
regu lar m ail, a  co p y  o f  the resu lts  o f the initial 
rev iew , including the form ula co m p u tatio n s m ad e  
b y  the O ffice, upon the p a rty  to  be ch arg ed  a n d  the  
m iners o r  th eir re p re se n ta tiv e s  a t  the m ine.”

phase of its evaluation by soliciting 
public comments and recommendations. 
After evaluating the comments, MSHA 
developed and published on November 
7,1980, a proposed rule to revise 30 CFR 
Part 100 (45 FR 74444). The proposal 
represented an effort to provide more 
effective incentives fbr the prevention of 
conditions and practices that may result 
in injury or illness to miners. Following 
the publication of the proposed rule, 
interested persons were given 90 days to 
submit written comments and 
objections, and to request public 
hearings.

On January 15,1982 (47 FR 2335), 
MSHA published a notice of public 
hearing which outlined the major issues 
raised during the rulemaking. In the 
notice, MSHA included refinements to 
the proposed single penalty 2 and good 
faith provisions to permit the mining 
community to refocus its resources on 
the more serious safety and health 
hazards and to provide increased 
incentives for mine operators to correct 
hazardous conditions.

During February 1982, public hearings 
were held in Pittsburgh, St. Louis, and 
Salt Lake City. All three hearings were 
well attended by representatives from 
all segments of the mining community. 
Transcripts of the proceedings were 
taken and made available for public 
inspection. Following the public 
hearings, interested persons were 
allowed to submit supplementary 
statements or data until March 5,1982, 
when the record was closed. During this 
rulemaking process, MSHA has received 
and reviewed over two hundred written 
comments and statements from 
interested parties.
II. Discussion and Summary of the Final 
Rule
A. General Discussion

In the legislative history of the Act, 
Congress expressed its belief that 
mandatory civil penalties were one of 
the mechanisms necessary to obtain 
maximum inducements for compliance 
with the Act. The statutory civil penalty 
system establishes six criteria for 
consideration in determining 
appropriate penalties for violations of 
the Act. They are:

(1) The appropriateness of the penalty 
to the size of the business of the 
operator charged;

(2) The operator’s history of previous 
violations;

(3) Whether the operator was 
negligent;

(4) The gravity of the violation;

2 In the p ro p o sal, $ 10 0 .4  w a s  d esign ated  a s  the  
“m inim um  p en alty  a ss e ssm e n t” pro ced u re.

(5) The demonstrated good faith of the 
operator charged in attempting to 
achieve rapid compliance after 
notification of a violation; and

(6) The effect of the penalty on the 
operator’s ability to continue in 
business.

A formula system for proposing civil 
penalties was first established in 1974 
for use by MSHA’s predecessor agency, 
the Mining Enforcement and Safety 
Administration (MESA). For each 
violation, the formula system assigns 
specific numerical point values to the 
statutory criteria which are then 
converted to a dollar amount, using a 
prescribed penalty conversion table.
The resulting dollar amount constitutes 
the proposed penalty. In 1978, revisions 
were made which reflected the 
expressed intention of Congress in the 
Act. As a result of those revisions, the 
formula was adjusted and the 
assessment procedures were modified to 
improve the timeliness of administrative 
decisions.

In the preamble to the 1978 rules, 
MSHA stated that once experience had 
been gained under the Act, the rules 
would be evaluated to determine the 
need for possible changes. On July 30, 
1979, MSHA announced that such an 
evaluation had begun and solicited 
public comments and recommendations. 
Many written comments were received 
and several informal meetings with 
interested persons were held to discuss 
possible revisions to the rules. After 
carefully considering this public input, a 
proposal was developed.

In this rulemaking, MSHA has sought 
to accomplish four basic objectives: 
Improved fairness in the application of 
the statutory criteria; increased 
incentives for operators to comply with 
the Act; a refocusing of safety and 
health efforts toward the more serious 
mine hazards; and a streamlining of the 
civil penalty process. MSHA believes 
that die final rule achieves these goals.

The major elements of the final rule 
are:

(1) The creation of a $20 single penalty
for less serious violations;

(2) The awarding of greater good faith 
credit for timely abatement;

(3) A potential fbr increased penalties 
for more serious violations; and

(4) The establishment of separate 
formula tables for independent 
contractors who violate the Act.

MSHA received a broad range of 
comments on the proposal. While many 
commenters supported the proposal, 
others objected. Those who raised 
objections were primarily concerned 
that it would result in a lessening of 
MSHA’s commitment to safety and
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health. MSHA has carefully evaluated 
all of the concerns and objections to the 
proposal. The Agency’s primary purpose 
will continue to be the reduction of 
injuries, illnesses and fatalities in the 
mines, including the prevention and 
early correction of hazardous 
conditions. MSHA has refocused safety 
and health efforts on those hazards 
which have the greatest impact on the 
safety and health of miners, and has 
established more serious consequences 
for actions associated with 
noncompliance.

MSHA believes that this final rule is 
responsive to the commenters’ concerns. 
MSHA has adjusted the proposal to 
reflect many of those concerns, and has 
clarified elements of the proposal with 
respect to the obligations and 
responsibilities of both MSHA and the 
mining community. The final rule 
focuses attention toward more serious 
violations while still requiring 
abatement of all violations. MSHA 
believes that this final rule will result in 
improved miner safety and health.

In an effort to improve safety and 
health through cooperative efforts,
MSHA is reorganizing its management 
responsibilities. One aspect of this 
reorganization is to provide District 
Managers with all the resources 
necessary to develop a comprehensive 
safety and health program. Part of this 
process involves a safety and health 
conference which is intended to provide 
an opportunity for full discussion by all 
parties on the issues related to the 
safety and health inspection.

B. Section-By-Section Analysis o f the 
Final Rule

The following section-by-section 
analysis discusses the final rule and the 
major issues raised by the comments 
and objections.

Section 100.1 Scope and Purpose.
This section explains that Part 100 sets 
forth the criteria and procedures used in 
the proposed assessment of civil 
penalties. The section also establishes 
that the purpose of this rule is to provide 
fair and equitable procedures for the 
application of the statutory criteria 
indetermining proposed penalties, and 
to maximize the incentives for mine 
operators to prevent and correct 
hazardous conditions. The final rule for- 
this section is consistent with the 
proposal, while retaining the prior rule’s 
commitment to the prompt and efficient 
processing and-collection of civil- 
penalties.

Commenters questioned whether this 
reorientation would result in a lessening 
of safety and health enforcement.
MSHA s use of the phrase “fair and 
equitable” in this section is intended to

convey and approach to enforcement 
which reflects an appropriate response 
to the seriousness of the violation.

Section 100.2 Applicability. This 
section outlines the application of the 
rule. The proposal made a wording 
change which eliminated unnecessary 
language. The final rule differs from the 
prior rule in that editorial changes have 
been made to conform to the Agency’s 
reorganized management functions.

Several commenters suggested that 
MSHA include a statement in the final 
rule which would limit to two years the 
time MSHA would have to apply the 
civil penalty regulations to violations. 
MSHA believes it is unnecessary to 
incorporate such a limitation provision 
into the final rule. All citations for 
violations of the Act will be processed 
as quickly as possible and without 
undue delay.

Section 100.3 Determination o f 
Penalty; Regular A ssessm ent 100.3(a) 
General. This provision establishes the 
basic elements in the formula for the 
application of the statutory criteria to 
those violations which are not 
processed under the single (minimum) 
penalty assessment (§ 100.4) or special 
assessment (§ 100.5) procedures. The 
formula is an administrative mechanism 
used by MSHA to determine the 
appropriate penalty by applying the 
statutory criteria to the particular facts 
surrounding a violation. When a 
proposed penalty is contested, neither 
the formula nor any other aspect of 
these regulations applies. If the 
proposed penalty is contested, the Mine 
Safety and Health Review Commission 
exercises independent review, and 
applies the six statutory criteria without 
consideration of these regulations.

The proposal made no changes to the 
prior rule nor were any significant 
changes suggested by public comments. 
Therefore, the general provisions of the 
regular assessment section remain 
unaltered except for an editorial change 
in the last paragraph making the good 
faith criterion (§ 100.3(f)) computation 
consistent with other changes in the 
final rule.

100.3(b) Appropriateness o f the 
Penalty to the Size o f the Operator's 
Business. The purpose of this criterion is 
to assure that the size of a business is 
appropriately considered when 
determining the amount of a proposed 
penalty.

The prior rule contained separate size 
tables for coal mines, metal and 
nonmetal mines, and controlling 
companies. Metal and nonmetal mines 
were measured by annual hours worked, 
while coal mines were measured by 
tonnage produced. Up to 10 points could 
be assigned for individual mine size;

and five points could be assigned based 
on the size of the controlling entity. 
MSHA proposed retaining the prior 
rule’s measure of size. However, a 
separate size table was proposed for 
independent contractors.

Several commenters opposed the use 
of controlling entity to determine mine 
size stating that each operating mine 
should be considered regardless of 
ownership control. Further, they stated 
that this approach would result in a 
more equitable computation of size 
since each mine would be considered on 
its own merit. Other commenters 
believed that the size of the controlling 
entity is an appropriate aspect of mine 
size.

MSHA believes that business 
judgments affecting health and safety 
may be made at various levels of a 
business structure and that civil 
penalties should encourage management 
at all levels to respond positively to 
health and safety concerns. In the 
legislative history of both the Act and its 
predecessor statute, Congress expressed 
an intent to place the responsibility for 
compliance with the Act on those who 
control or supervise the operation of 
mines as well as on those who operate 
them. S. Rep. No. 91-411, 91st Cong. 1st 
Sess. 39 (1969); S. Rep. No. 95-181, 95th 
Cong. 1st Sess. 40 (1977), Upper level 
management decisions such as those 
affecting capital expenditures, the basic 
nature and scope of a corporate safety 
and health program, the hiring of top 
mine management officials, and other 
policy matters have a profound effect 
upon safety and health conditions at 
individual mines. MSHA believes that 
civil penalties should therefore be 
structured to influence all levels of 
decisionmaking. Accordingly, the final 
rule retains the concept of controlling 
entity as an aspect of the size criterion 
of the formula.

MSHA has changed the term 
“controlling company” to “controlling 
entity” to clarify that this aspect of the 
size criterion can be applied to anyone 
who has a substantial interest in a mine, 
including an individual.

Another issue raised by the comments 
was whether total hours worked or 
tonnage produced is a better indicator of 
coal mine size. Several commenters 
suggested that the use of hours worked 
would more accurately measure coal 
mine size and would be consistent with 
the method for determining the size of 
metal and nonmetal mines. Other 
commenters believed that tonnage 
produced should continue to be used to 
determine coal mine size. The principal 
purpose of the size criterion is to aid in 
assuring that the amount of the penalty
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is an appropriate economic incentive for 
future compliance by the operator. Over 
the past several years, the size of coal 
mining companies has been measured 
by tonnage produced, and MSHA has 
found this method to be a reasonable 
indicator for the size of coal operations. 
After review of the Agency’s experience 
and public comments, the final rule 
retains tonnage produced as the method 
of measuring the size of coal operations.

For metal and nonmetal mining 
operations, tonnage produced is not 
usually a useful indicator of size 
because of the vast differences in the 
commodities mined within that segment 
of the mining industry. In some 
instances, large volumes of material are 
mined for only a few ounces of a 
marketable commodity; in others, nearly 
one hundred percent of the mined 
material is marketable. In addition, the 
costs of production and the market 
prices may vary markedly within the 
metal and nonmetal industry. MSHA 
believes that an annual tonnage 
measurement of metal and nonmetal 
operations would not enable the Agency 
to fairly evaluate the economic impact 
of the proposed penalty on each 
operator. It is MSHA’s experience that 
annual hours worked is the best guide 
for measuring the size of metal and 
nonmetal operations and that this guide 
can be applied fairly in this segment of 
the mining industry. Therefore, the final 
rule retains hours worked as a measure 
of metal and nonmetal mine size.

Under the prior rule, violations 
involving independent contractors were 
handled through the special assessment 
procedure. The final rule retains the 
proposed new size table for independent 
contractors, consistent with MSHA’s 
jurisdiction over independent 
contractors (30 CFR Part 45). Most 
commenters favored this aspect of the 
size criterion, which enables MSHA to 
more effectively integrate independent 
contractors into the entire penalty 
assessment process. The new table 
measures the size of independent 
contractors by annual hours worked at 
all mining operations, regardless of the 
commodity being mined. MSHA believes 
that the annual hours worked at mines 
appropriately reflect the comparative 
size of independent contractors.

100.3(c) History o f Previous 
Violations. This criterion is designed to 
assure that appropriate consideration is 
given to an operator’s prior safety and 
health record.

Under the prior rule, up to 15 points 
could have been assessed based upon 
the average number of violations 
assessed at the mine per inspection day 
during the preceding 24-month period. 
An additional five points could have

been assigned based upon the average 
number of violations assessed at the 
mine per year in the preceding 24 
months. The mine operator’s history of 
previous violations consisted of all 
assessed violations which had not been 
vacated or dismissed, and included 
those under appeal.

The proposal established two 
schedules which assessed a maximum 
number of 20 points for violation history. 
For mine operators, the schedule 
measured a mine’s average violations 
per inspection day during the preceding 
24-month period. For independent 
contractors, a separate schedule 
measured the average number of 
violations assessed per year in the 
preceding 24 months. In addition, the 
proposal deleted the prior rule’s 
schedule which allocated up to five 
penalty points for the average number of 
violations per year. The proposal also 
provided that only violations which 
have become final would be included in 
the computation of history. However, 
violations which received the single 
assessment under § 100.4 and were paid 
in a timely manner would not be 
included as part of history.

Many commenters agreed that MSHA 
should not include as part of history 
those violations which are still in the 
adjudicatory process and may 
ultimately be dismissed or vacated. 
Other commenters stated that all 
violations including those under appeal 
should be included in history. MSHA 
believes that a greater measure of 
fairness is attained if history points are 
based only upon those violations which 
have been finally adjudicated. Some » 
commenters suggested that such a 
change would cause operators to litigate 
more citations for the purpose of 
creating a more favorable history 
record. The Agency does not expect that 
this change in the rule will result in an 
increased number of contested citations. 
Therefore, under the final rule, only 
violations which have been paid or 
finally adjudicated will be considered in 
determining the operator’s history of 
violations.

Some commenters supported and 
others objected to the exclusion of 
single penalty violations from the 
operator’s history. MSHA believes that 
only violations which involve a 
reasonable likelihood of reasonably 
serious injury or illness should be 
included in an operator’s history of 
violations. This would allow the history 
criterion to more accurately reflect the 
frequency of violations which involve 
greater hazards to miners. Single 
penalty violations have minimal impact 
on safety and health and should not be 
included in the operator’s history.

Therefore, the final rule excludes 
violations which receive the single 
penalty and which are paid in a timely 
manner from consideration in 
determining history of violations.

There are numerous comments with 
respect to the term “inspection day.” 
Some commenters urged MSHA to base 
the determination of an inspection day 
not only on the time spent by the 
Authorized Representative of the 
Secretary (AR), but also by all other 
persons accompanying an AR who may 
identify violations, such as inspector- 
trainees or miners’ representatives.
Since an AR has received the requisite 
training to conduct inspections and 
identify violations and is the only 
individual who may issue citations or 
orders, it is MSHA’s view that it would 
be inappropriate to consider the time of 
other persons accompanying an AR. 
Therefore, MSHA will consider only the 
time of Authorized Representatives of 
the Secretary when computing the 
number of inspection days.

Points assigned under this criterion 
are based upon a review of the average 
number of assessed violations at a mine 
during a preceding 24-month period. 
Several commenters suggested that in 
evaluating history of previous 
violations, MSHA should review a 
period of 12 months instead of 24 
months. These commenters maintained 
that considering a shorter period of 12 
months would better reflect changes in a 
mine’s safety and health performance. 
MSHA has considered these comments 
and believes that such an approach 
would not be appropriate, particularly 
for mines which are inspected on a less 
frequent basis. Information accumulated 
over a shorter period may not provide 
sufficient data to accurately reflect 
safety and health trends in many mining 
operations. Therefore, MSHA has 
retained 24 months as the period to be 
reviewed for both history tables.

Some commenters objected to the 
proposed deletion of the schedule which 
would allocate five points based on the 
average number of assessed violations 
per year when determining history of 
violations. Others agreed that it should 
be eliminated, indicating the schedule 
tended to produce higher penalty points 
for large mines because of their size 
without fairly correlating to their 
relative overall safety. Commenters who 
suggested that the five point schedule be 
dropped also recommended that these 
points be added to the 15-point schedule 
for the average number of violations per 
inspection day in the preceding 24 
months. The final rule includes a 20- 
point table for average number of 
violations per inspection day as the
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basis for determining a production 
operator’s history of previous violations. 
MSHA believes that this change reflects 
a more accurate picture of a mine’s 
history of violations and represents a 
more consistent method for determining 
history points.

Under the proposed schedule for 
evaluating a mine’s average number of 
violations per inspection day in the 
preceding 24-month period, the 
maximum of 20 points would be 
assigned for an average of over 2.1 
violations per inspection day. This 
average is a statistical extension of the 
1.7 violation average used as a 
maximum in the prior 15 point schedule. 
Several commenters suggested that 2.1 
violations per inspection'day is an 
unrealistically low average and should 
be increased. MSHA has considered the 
potential impact of this aspect of the 
size criterion, and believes that the 
revised table will be a fair and effective 
method of evaluating a production 
operator’s history of violations for 
purposes of civil penalty assessments.

In contrast to production operators, 
the nature of most services performed 
by independent contractors at mines 
does not lend itself to a violations per 
inspection day table. As a result, this 
rule establishes a 20-point table based 
upon the average number of violations 
assessed per year for independent 
contractor?. There were no significant 
objections to this aspect of the proposal. 
Since MSHA inspections often 
encompass both operations at the same 
time, the complexities of separating 
inspection time for purposes of 
computing days are substantial. While 
independent contractor activities are 
often closely integrated into the overall 
mining operation, they frequently 
involve only a fraction of die time spent 
in an inspection day. Therefore, MSHA 
believes that the violation per inspection 
day table would not be fair and 
equitable for independent contractors^

Some commenters believed that an 
operator’s safety and health 
performance record should also be 
incorporated as a factor in determining 
a proposed penalty. While this concept 
has some merit, MSHA believes that a 
more complete evaluation is necessary 
to determine its appropriate role in the 
assessment of civil penalties. Therefore, 
this concept is not adopted at this time.

100.3(d) Negligence. The negligence 
criterion is designed to evaluate, an 
operator’s actions relative to the 
existence of a violation. Under the prior 
nile, a total of up to 25 points could be 
assessed for negligence; from one to 20 
points for ordinary negligence, and from 
21 to 25 points for gross negligence.

In the proposed rule, MSHA revised 
the language of this section to clarify the 
concept of negligence and identify some 
of the factors to be considered. The 
proposed rule also stated that an 
operator’s exercise of care should 
increase with the risk posed to the 
miners. Therefore, the negligence of an 
operator would be evaluated based on 
the degree of care exercised by the 
operator and the danger to miners. Both 
the prior rule and the proposal provided 
for the assignment of one to 20 penalty 
points for negligence if the operator 
failed to take reasonable measures to 
prevent or correct a condition or 
practice which was known or should 
have been known to exist. Extremely 
serious instances of negligence received 
from 21 to 25 points.

Some commenters objected to the 
proposal’s consideration of gravity in 
evaluating the negligence criterion.
These commenters stated that the risk 
posed by a violation was already 
accounted for under the gravity 
criterion, and that the proposal unfairly 
considered the gravity of the violation a 
second time.

For purposes of evaluating the 
negligence of an operator, MSHA 
believes that a general recognition of the 
risk involved in a violation is relevant to 
determining the care to be exercised by 
the operator in preventing the violation 
and protecting the miners from the 
hazard posed. MSHA does not believe 
that further consideration of the gravity 
involved in a violation is necessary for 
evaluating negligence. The regular 
assessment procedure is generally 
applicable only to violations which 
involve a reasonable likelihood of a 
reasonably serious injury or illness. 
MSHA believes that mine operators 
must exercise the highest degree of care 
in preventing these serious violative 
conditions or practices and in protecting 
miners from safety and health hazards.

Commenters also desired to see a 
more even division of the potential 25 
penalty points. Other commenters 
expressed the view that the concept of 
negligence for purposes of civil penalty 
assessment needed to be clarified.

The final rule provides five categories 
for evaluating the degree of negligence 
involved in a violation. The five 
categories are: “No negligence,” “low 
negligence,” “moderate negligence,”
“high negligence,” and “reckless 
disregard.” In developing these 
categories, MSHA has responded to the 
concerns of commenters that further 
clarification of the allocation of 
negligence points was necessary and 
that due consideration be given to all

factors bearing on the operator’s 
negligence.

Each category reflects the operator’s 
efforts with respect to preventing the 
violation and assigns negligence points 
on this basis. “No negligence,” which 
contributes no points to a civil penalty 
assessment, is defined as conduct 
characterized by diligence, when the 
operator neither knew nor should have 
known of the violative condition or 
practice. “Low negligence” is defined as 
circumstances where the operator knew 
or should have known of the violative 
condition or practice, but there are 
considerable mitigating circumstances. 
This category is assigned ten points in 
recognition of the seriousness of the 
violation and the absence of diligence. 
Generally, only violations which are 
reasonably likely to result in a 
reasonably serious injury or illness are 
subject to the regular assessment 
process and specific application of the 
negligence criterion. Negligence which is 
accompanied by some mitigation is 
classified as “moderate” and would 
receive 15 points. Negligence without 
mitigating circumstances is classified as 
“high” and would receive 20 points. 
Where an operator recklessly disregards 
compliance, 25 penalty points would be 
assigned.

MSHA has developed these categories 
of negligence, which include mitigating 
circumstances, to allow the inspector 
the flexibility to consider all of the facts 
and circumstances surrounding a 
violative condition or practice. For 
example, an inspector may determine 
that the negligence involved is low or 
moderate where there is a reasonable 
likelihood of a reasonably serious injury 
occurring from the condition or practice 
because the operator, although 
negligent, has taken measurable steps to 
prevent the violation or protect miners 
from exposure to the hazard. Mitigating 
circumstances may include, but are not 
limited to, actions which an operator 
has taken to prevent, correct or limit 
exposure to a violative condition or 
practice. An operator’s action could be 
taken into consideration to the extent 
that it directly relates to the specific 
violation cited. In making decisions with 
respect to the nature or existence of 
mitigating circumstances, inspectors will 
exercise independent judgment based 
on the circumstances surrounding the 
violation. MSHA believes that this 
allows flexibility to assess the degree of 
negligence within the context of the 
individual facts and circumstances of 
any particular situation.

The “reckless disregard” category, for 
which the maximum number of points 
would be assigned, is characterized by
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conduct which exhibits the absence of 
even the slightest degree of care.

MSHA believes that this approach to 
the negligence criterion is responsive to 
the comments recommending more 
definite criteria for the assignment of 
penalty points within the prior rule’s 
raijge of one to 20 points for ordinary 
negligence. In addition, this aspect of 
the final rule is consistent with MSHA’s 
overall goal of refocusing safety and 
health efforts on serious mine hazards 
and encourages operators to take 
necessary actions to prevent miners’ 
exposure to such hazards.

100.3(e) Gravity. This section of the 
formula contains three tables which are 
used to evaluate the gravity of a 
violation. It is designed to assure that 
the amount of the penalty takes into 
consideration the seriousness of a 
violation. Under the prior rule, the tables 
measured three aspects of gravity: (1) 
Probability of occurrence; (2) the 
seriousness of an injury if it occurred or 
were to occur; and (3) the number of 
persons affected. Each table accounted 
for up to 10 penalty points. A total of 30 
penalty points could be assigned under 
this criterion. These tables were applied 
to both safety and health violations.

The proposal attempted to refine the 
formula’s ability to measure the gravity 
associated with a violation by 
developing additional tables to evaluate 
the gravity of health violations. The 
proposed health tables were designed to 
evaluate employee exposure to toxic 
substances or harmful physical agents 
by examining the risk to human health 
and the magnitude of overexposure. An 
additional health table was included 
which was based upon the number of 
personnel potentially affected.

Commenters to the proposal identified 
several practical problems with the 
proposed health tables. The major 
difficulties pertained to the proposal’s 
absence of a basis for determining 
whether a risk effect was high, medium, 
or low and the lack of a distinction 
between high dosage with short-term 
exposure situations, and those involving 
a low dosage with long-term exposure. 
Commenters were also concerned about 
the assignment of points for the degree 
by which the threshold limit value was 
exceeded, regardless of the relative 
toxicity of the substance involved. 
MSHA sought additional comments in 
the notiee of hearings regarding whether 
the proposed health schedule should be 
amended to correct these difficulties. 
Alternatively, MSHA requested 
comment as to whether the existing 
gravity schedule, applying to both safety 
and health violations, should be 
retained.

Testimony and comments received 
during the hearings continued to 
emphasize the difficulties of developing 
a separate health schedule for gravity 
which would not be excessively 
complex or cumbersome. Commenters 
noted that the task of evaluating each 
individual health violation is also often 
complicated by the fact that immediate 
harm may not be detectable. Further, 
they stated that exposures to health 
hazards often affect the health of miners 
over extended periods of time with the 
measurable health impact of an isolated 
incident being difficult to assess.

For these reasons, most commenters 
favored the retention of the single 
gravity schedule for both safety and 
health violations. Although some 
commenters did suggest that a separate 
health schedule be included in the final 
rule, MSHA believes that the issues 
surrounding the establishment of an 
independent gravity schedule for health 
violations would be better addressed 
through a separate review. Therefore, 
the final rule retains gravity tables 
which are very similar to those in the 
prior rule.

In an attempt to provide additional 
clarification, the proposal modified the 
gravity table relating to the likelihood of 
occurrence. In the proposal, the table 
measured one aspect of gravity 
according to whether the occurrence of 
the event against which a standard is 
directed poses “no likelihood,” is 
“unlikely,” “likely,” “highly likely,” or 
“occurred,” with assigned penalty points 
of zero, two, five, seven, and ten, 
respectively. In the final rule, 
“reasonably likely” is substituted for 
“likely” to be consistent with the rule’s 
distinction between serious and less 
serious violations.

Under the final rule, the classification 
of “no likelihood” generally refers to 
technical type violations which pose no 
risk to miners. An “unlikely” probability 
of occurrence applies to those situations 
where the occurrence of injury or illness 
is remote but possible. Some 
commenters noted that under the prior 
rule the term “probable” referred to 
injuries or illnesses which were likely to 
occur and received three penalty points, 
while under the proposed rule the term 
“likely” in the same gravity table 
receives five penalty points. Under the 
final rule, violations processed through 
the regular formula would be assigned 
five penalty points where the occurrence 
of the event is “reasonably likely,” 
compared to three points in the prior 
rule where the likelihood was 
“probable.” This change was supported 
by some commenters and is consistent 
with MSHA’s objective to refocus

attention on more serious mine safety 
and health hazards. The second gravity 
table, assessing the severity of injury or 
illness normally expected, describes and 
allocates penalty points in the same 
manner as in the prior rule. The third 
table, measuring the number of persons 
potentially affected if the event occurred 
or were to occur, also retains the prior 
rule’s language and point allocation for 
this aspect of gravity.

A violation involving no reasonable 
likelihood of a reasonably serious injury 
or illness occurring may be eligible for 
the single penalty assessment provided 
that the violation is abated within the 
time set by the inspector. A full 
discussion of this provision follows in 
i  100.4 (single penalty assessment).

100.3(f) Demonstrated Good Faith of 
the Operator. The purpose of the good 
faith criterion is to provide credit to 
operators for timely correction of mine 
safety and health hazards.

Under the prior rule, negative points 
from minus one to minus 10 could have 
been assigned for rapid compliance, 
zero points for normal compliance, and 
positive points from one to 10 could 
have been added for lack of good faith. 
(Negative points are those which are 
subtracted from the point total in 
determining the number of penalty 
points attributable to a particular 
violation).

The proposal identified and defined 
three categories which addressed the 
timeliness of the operator’s actions to 
abate the violations and would have 
assigned points ranging from minus 10 to 
plus 10 penalty points. In the proposal, 
minus three points would have been 
assigned for good faith compliance. The 
proposal retained the prior rule’s range . 
for lack of good faith.

In the notice of hearing, MSHA 
refined the proposal to consider a fixed 
percentage reduction in the proposed 
penalty amount for violations processed 
through the regular formula system 
which are abated within the time set by 
the inspector. MSHA specifically 
requested comments with respect to an 
appropriate percentage reduction. Some 
commenters supported the proposal as 
refined in the public hearing notice, 
while others objected. Those who 
supported the fixed percentage 
reduction generally believed this 
revision would increase operator 
incentives to correct violations as 
quickly as possible. Further, they 
suggested a range of 20-50% as an 
appropriate percentage reduction. 
However, some of these commenters did 
suggest that an additional 10-20% 
reduction be awarded for extraordinary 
abatement efforts. Commenters who
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opposed a fixed percentage reduction 
generally believed that this would not 
provide incentives for operators to 
comply with the Act, but would instead 
encourage operators to let hazardous 
conditions go unabated until cited.

After full review and evaluation of all 
comments, MSHA believes that a 
reduction in the proposed penalty based 
on operator efforts to abate safety and 
health hazards promotes the goal of 
providing increased incentives for 
operators to comply with the Act. Since 
the civil penalty system by its very 
nature addresses existing hazards, 
timely abatement is most critical to 
miner safety and health. The good faith 
criterion is the principal mechanism 
within the civil penalty formula for 
recognizing abatement, and MSHA 
believes that this revision encourages 
the early correction of hazardous 
conditions. Therefore this section of the 
final rule has been revised to provide a 
fixed 30% reduction in a proposed 
penalty amount when an operator 
corrects the hazard within the time set 
by the inspector, and the assignment of 
10 penaltyjioints when there is lack of 
good faith abatement.

The 30% reduction would apply to all 
citations processed through the regular 
formula system where the operator 
abates the hazard in the time set by the 
inspector. Under this approach, gravity, 
negligence, size and history would be 
assessed points under the formula and a 
monetary penalty determined. Jh is  
amount would then be reduced by 30% 
where the violation is abated within the 
time set by the inspector. When 
abatement occurs after the time period 
allowed has elapsed, 10 points would be 
added.

100.3(g) Penalty Conversion Table. 
This provision sets out the table to be 
used to convert the total penalty points 
to a dollar amount which will comprise 
the proposed penalty.

The table in the prior rule set out 
individual dollar amounts from $2 to 
$10,000 corresponding to penalty points 
of from one to 100. The proposal 
eliminated dollar values below $20 in 
recognition of the single penalty 
provision. All other values remained the 
same.

Some commenters suggested that a 
separate penalty table should exist for 
small mine operators. MSHA believes 
that small mine operators are given 
adequate consideration under the size 
criterion. However, if an operator 
believes that a proposed penalty would 
adversely affect the ability to continue 
in business, additional information may 
be submitted which could result in 
further reduction. See following 
discussion on § 100.3(h). MSHA believes

that one penalty conversion table will 
provide adequate consideration of all 
factors relating to violations which are 
processed through the regular formula 
system.

The final rule differs from the table in 
the proposal in that violations with 15 or 
fewer points will be assessed $30 while 
the proposal provided that violations 
with 10 or fewer points would have been 
assessed a $20 penalty. This adjustment • 
was made to reflect a more appropriate 
distinction between single penalty and 
regular assessments. This section 
applies only to those violations which 
are processed through the regular 
formula system and, therefore, does not 
apply to single penalty violations or 
those processed through special 
assessments.

100.3(h) Effect on Operator’s Ability 
to Remain in Business. This criterion 
involves consideration of the effect of 
the proposed penalty on the operator’s 
ability to continue in business. A 
penalty may be reduced under this 
criterion where its imposition will 
adversely affect an operator’s ability to 
continue in business. The proposed rule 
retained the language of the prior rule 
for this section. Commenters did not 
suggest changes to this criterion and 
MSHA believes that it is being applied 
equitably and effectively. Therefore, the 
prior rule remains unchanged except for 
editorial changes to conform to the 
Agency’s reorganized management 
functions.

Section 100.4 Determination o f 
Penalty; Single Penalty Assessment.
This is a new section. It provides for the 
assessment of a $20 single penalty for 
violations which are not reasonably 
likely to result in reasonably serious 
injury or illness. Single penalty 
violations which are paid in a timely 
manner will not be included in the 
operator’s history. MSHA developed 
this provision to permit the mining 
community to focus its resources on 
those violations which have the greatest 
impact on miner safety and health.
Under the proposal, this section was 
designated as the ‘‘minimum penalty” 
assessment procedure. In the final rule, 
MSHA has substituted the term “single 
penalty assessment” to clarify that $20 
is the only penalty an operator could 
receive under this section.

As proposed, this section provided for 
the assessment of a fixed single peftalty 
of $20 for violations involving low level 
gravity and no negligence. In the notice 
of public hearing, MSHA included a 
refinement of the proposed single 
penalty provision which would apply 
the single penalty to those violations 
which are not reasonably likely to result 
in a reasonably serious injury or illness.

Some commenters supported and 
others objected to the single penalty 
proposal as refined in the hearing 
notice. Those who supported this 
provision stated that it would permit a 
refocusing of resources on serious safety 
and health hazards. Specifically, they 
believed that it would reduce the time 
and resources associated with 
processing less serious violations and 
foster a more cooperative and 
productive environment for achieving 
safety and health in the mines. Those 
who opposed the proposal stated that it 
would not result in improved efficiency 
nor would it result in a reallocation of 
resources toward the most hazardous 
conditions. Further, they stated that the 
single penalty provision would not 
assure maximum operator compliance 
but would instead encourage operators 
to violate MSHA regulations.

After consideration of the comments, 
MSHA believes that the single penalty 
concept advances the objectives of this 
rule, and therefore has included this 
provision in the final rule. This provision 
permits the assessment of a $20 penalty 
for violations which are not reasonably 
likely to result in reasonably serious 
injury or illness. A critical element in 
this provision is a requirement that the 
hazard be abated within the time set by 
the inspector. If the hazard is not abated 
within the time set by the inspector, the 
violation will not be eligible for the $20 
single penalty and will be processed 
through the regular assessment 
provision (§ 100.3) or special assessment 
provision (§ 100.5), which will result in a 
higher penalty. In addition, unabated 
nonserious violations will subject mine 
operators to more stringent enforcement 
sanctions, such as closure orders for 
failure to abate. This new provision will 
not alter compliance responsibilities of 
either MSHA or the mine operator. 
Accordingly, all violations will continue 
to be cited, all hazards must be abated 
and all penalties must be paid. MSHA 
does not believe that this new provision 
will either encourage operators to 
violate the Act, or allow hazards, once 
identified, to remain uncorrected. 
Abatement remains an integral part of 
the inspection process. Industry 
representatives who participated in this 
rulemaking acknowledged the critical 
role of abatement, and urged the Agency 
to continue its efforts to assure that all 
hazards are abated as quickly as 
possible.

Some commenters requested clear 
guidelines for defining the class of 
violations to which the single penalty 
will be applied. These commenters 
further requested that the definition of 
“significant and substantial” violations
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as stated in a decision of the Federal 
Mine Safety and Health Review 
Commission, Secretary o f Labor v. 
Cement Division, National Gypsum Co., 
3 FMSHRC 822,825; 2 M SHC1201 (1981), 
should be incorporated into the final 
rule. Under the final rule, a $20 single 
penalty may be assessed for those 
violations which “are not reasonably 
likely to result in a reasonably serious 
injury or illness.” Although this 
definition is consistent with the 
Commission’s decision on “significant 
and substantial” violations in the 
National Gypsum case, it is 
independently established in this 
rulemaking and represents the Agency’s 
rule with respect to the single penalty 
provision. MSHA does not believe that 
further specific language governing the 
inspector’s evaluation of hazardous 
conditions should be incorporated into 
the final rule.

Several commenters were concerned 
about the Agency’s existing guidelines 
for determining “significant and 
substantial” violations. MSHA will 
carefully review its policy for uniform 
application and consistency with this 
rulemaking.

MSHA inspectors already make a 
determination as to which violations of 
the Act are of a serious nature. In 
making this determination, inspectors 
first evaluate whether an injury or 
illness is reasonably likely to occur if 
the violation is not corrected. Next, the 
inspector must evaluate whether the 
injury or illness, were it to occur, would 
be reasonably serious. In these areas, 
inspectors use their experience, 
background and training together with 
an evaluation of the- actual 
circumstances surrounding the violation 
to arrive at an independent judgment. 
Where a violation is not reasonably 
likely to result in a reasonably serious 
injury or illness, a summary review and 
analysis of the condition or practice is 
conducted. However, when the gravity 
factor is low and good faith is 
established through abatement, MSHA 
does not believe that an individualized 
analysis of the.negligence, size and 
history criteria is appropriate or 
necessary. As a result, inspector time 
would be saved, permitting MSHA to 
focus additional resources on more 
serious mine hazards.

Under the proposed single penalty 
provision, opportunity for a safety and 
health conference would be preserved, 
but the scope of the conference would 
be limited to issues related to the 
existence or type of violation. In 
addition, the statutory right to contest a 
proposed penalty to the Commission 
would continue to apply to all

assessments under these regulations.
The final rule does not alter these 
concepts.

MSHA believes that the single penalty 
provision will help achieve improved 
health and safety for miners by 
eliminating the need to spend 
disproportionate amounts of time 
reviewing and processing violations 
whose impact on safety and health is 
minimal. The primary focus of both 
MSHA and the mining community must 
be on the prevention and correction of 
conditions which pose a serious risk to 
the safety and health of miners. 
Therefore, the final rule retains the $20 
single penalty concept.

MSHA will carefully review the 
experience gained in applying this 
provision to assure that no diminution to 
miner safety or health results.

Section 100.5 Determination o f 
Penalty; Special Assessm ent. This 
section will be used for those violations 
which MSHA believes should not be 
processed through the regular 
assessment formula (§ 100.3) or single 
penalty provision (§ 100.4). Although 
MSHA will use the single penalty 
provision in § 100.4 and the formula 
system to process the great majority of 
citations and orders, the Agency 
believes that there will be some 
circumstances in which these provisions 
would not provide an appropriate 
assessment. For this reason, the final 
rule retains the special assessment 
provision.

The prior rule set forth certain 
categories or types of violations which, 
due to their nature or seriousness, might 
not be appropriate for regular formula 
assessment. In the proposed rule, these 
categories were clarified to specifically 
notify persons of those classes of 
violations which may be individually 
examined to determine whether a 
special assessment is necessary. MSHA 
also proposed to delete three categories 
of special assessments review contained 
in the prior rule: Discrimination 
violations under Section 105(c); the 
failure to abate a violation within the 
prescribed period; and violations by 
independent contractors. The Agency 
proposed this action because it believed 
that these categories of violations would 
be adequately assessed under other / 
provisions of this rule.

Several commenters desired to see the 
special assessment provision eliminated 
or restricted to situations involving an 
extraordinarily high degree of 
negligence. Other commenters believed 
that the categories, as proposed, were 
reasonable. After reviewing the 
comments, MSHA believes that there 
are certain categories of violations for

which an individual review process is 
necessary. Where a special assessment 
is made, it should be noted that it is still 
based upon the facts and circumstances 
surrounding the particular violation. 
Narrative findings are issued in support 
of the consideration given to the six 
criteria.

In the final rule, MSHA has deleted 
the proposed special assessment 
category for a pattern of violations. If a 
mine were determined to have a pattern 
of violations, the Agency believes that 
an appropriate assessment could be 
made using one of the remaining special 
assessment categories. MSHA has also 
retained discrimination violations under 
Section 105(c) as a special assessment 
category because the single penalty and 
regular assessment provisions would not 
adequately evaluate these violations.
The rule permits certain discrimination 
violation» to be processed under the 
special assessment provision. The 
following categories have been adopted 
in the final rule:

(1) Violations involving fatalities and 
serious injuries;

(2) Violations involving an 
unwarrantable failure to comply with 
mandatory health and safety standards;

(3) Operation of a mine in the face of 
a closure order;

(4) Failure to permit an authorized 
representative of the Secretary to 
perform an inspection or investigation;

(5) Violations for which individuals 
are personally liable under Section 
110(c) of the Act;

(6) Violations involving an imminent 
danger,

(7) Discrimination violations under 
Section 105(c) of the Act; and

(8) Violations involving an 
extraordinarily high degree of 
negligence or gravity or other unique 
aggravating circumstances.

In making determinations with repect 
to special assessments, the final rule 
differs from the prior rule in that neither 
the nature nor the seriousness of a 
particular violation will automatically 
result in a special assessment. When a 
violation falls within one of the 
enumerated categories, MSHA will 
conduct an individual review to 
determine whether a special assessment 
is proper. If this review reveals that the 
violation can be appropriately assessed 
under another provision of the rule, it 
will be processed under that provision.

Whenever MSHA elects to waive the 
use of the formula in § 100.3 on the basis 
that unique aggravating circumstances 
are involved, the parties will be fully 
informed as to the basis for this action.

Section 100.6 Procedures fo r Review  
o f Citations and Orders. The
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requirements and administrative 
procedures for review of citations and 
orders by MSHA were contained in 
§ 100.5 of the prior rule. Through this 
process* MSHA evaluated all citations 
and orders. The review process also 
provided the parties an opportunity to 
submit additional information and to 
request a conference regarding a 
violation.

The final rule redesignates this 
Section as 100.6 and makes changes in 
the administrative procedures of this 
review process to reflect MSHA’s 
reorganized management functions. A 
major purpose of this realignment of 
management responsibilities is to better 
focus the process for review of citations 
and orders on the safety and health 
issues involved. MSHA believes that it 
will improve safety and health to more 
directly involve those who issue the 
citations and orders in the process 
established for review of these actions. 
Therefore, mine operators and the 
miners or their representatives at the 
mine will be afforded an opportunity to 
discuss safety and health issues after 
the inspection. MSHA District Managers 
will now be fully responsible at all 
phases of the process for the review of 
all citations and orders. This transfer of 
functions will permit the mining 
community to address in a more 
effective manner all of the relevant 
safety and health factors related to a 
violation. In addition, MSHA intends to 
make the inspector’s evaluation 
regarding factors bearing on each 
violation available to mine operators 
and the miners or their representatives 
at the mine. These evaluations will be 
made available at the time of the 
issuance of the citations and orders.

Some commenters questioned the 
effect of MSHA’s reorganization on the 
rights and opportunities afforded the 
parties under the prior rule. The final 
rule deletes the administrative 
procedures for review of citations and 
orders used by the MSHA Office of 
Assessments which were contained in 
the prior regulation. This revision
permits MSHA District Managers to 
develop and implement procedures for 
the review of citations and orders. 
Neither the final rule nor the Agency’s 
transfer of functions for the review of 
citations and orders alters the principles 
of the prior regulation. The final rule 
retains the requirement for prompt 
MSHA review of all citations and 
orders. This initial level of review will 
be conducted during the inspection 
closeout conference or at a time 
reasonably convenient to the parties.
The final rule also retains the right of 
flny party to submit additional facts or

N

to request a safety and health 
conference within 10 days of notice by 
MSHA of the right to a conference. As 
existed under the prior rule, the mine 
operator and the miners or their 
representatives at the mine may.request 
a conference. A conference request may 
also include a request to be notified of, 
and to participate in, a conference 
initiated by another party. The safety and 
health conference request is to be made 
with the MSHA District Office. Where a 
request is granted, conferences will be 
promptly conducted. Therefore, under 
the final rule there is no change in the 
substantive rights and opportunities of 
the parties.

Several commentersobjected that the 
transfer of the citation and order review 
process to the MSHA District Offices, 
and the involvement of MSHA 
inspectors in the process, could result in 
less time available for conducting 
inspections. With the transfer of 
responsibility, MSHA inspectors will 
participate in the review of the citations 
and orders issued in the manner 
considered necessary by the District 
Manager for the resolution of issues. 
However, MSHA believes that 
involvement of inspectors in the review 
process will lead to better 
communication and improved 
cooperation between MSHA and the 
mining community. In addition, MSHA 
believes that this final rule together with 
the realignment of MSHA functions will 
result in greater efficiency and 
effectiveness, facilitating MSHA’s 
compliance inspection activities. Under 
the prior rule, MSHA inspectors, upon 
request, provided additional information 
to assessment conference officers with 
respect to clarification of issues 
concerning a citation. The 
reorganization of the conference 
function should reduce the 
administrative and paperwork 
requirements associated with this 
function and result in a more timely and 
effective process.

Section 100.7 Notice o f Proposed 
Penalty; Notice o f Contest. This section 
sets out the circumstances under which 
a notice of proposed penalty will be 
served on the parties, the procedures for 
contesting a notice of proposed penalty, 
and when a proposed penalty becomes 
final.

The prior rule set forth the instances 
which resulted in the issuance of a 
proposed penalty. All are retained in the 
final rule, except the provision for the 
issuance of a proposed penalty upon'the' 
expiration of 33 days from the service of 
the results of the initial review. This has 
been deleted to be consistent with the 
revisions made to the final rule’s

procedure for review of citations and 
orders (§ 100.6). In addition, the final 
rule makes changes in nomenclature.

Section 100.8 Service. This section 
differs from the prior rule in that a third 
category is added providing for service 
of proposed civil penalties upon 
operators who fail to file under 30 CFR 
Part 41 (Notification of Legal Identity). 
Operators within this category will 
receive service at their last known 
business address recorded with MSHA. 
Also, for the reasons outlined in this 
preamble discussion of § § 100.6 and
100.7, two nonsubstantive wording 
changes were necessary to conform the 
rule to MSHA’s reorganized 
management functions.

HI. Drafting Information
The principal persons responsible for 

preparing this final rule are: Patricia W. 
Silvey, Office of Standards, Regulations 
and Variances, Mine Safety and Health 
Administration; and M. Peter Garcia and 
William B. Moran, Office of the 
Solicitor, Department of Labor.

IV. Executive Order 12291
This regulation is not a "major rule” 

under the terms of the Executive Order. 
The final rule streamlines the civil 
penalty process and reduces 
administrative requirements associated 
with processing violations.

V. Regulatory Flexibility Act
The final rule is exempt from the 

requirements of this Act because the 
proposal was published prior to January
1,1981. However, MSHA has considered 
the economic impact of this rule on 
small businesses and believes that the 
rule will have a favorable impact on 
small businesses because it reduces 
administrative efforts and costs 
associated with processing violations.

VI. Paperwork Reduction Act
This regulation does not contain 

paperwork requirements for mine 
operators. However, this final rule is 
expected to reduce internal paperwork 
requirements for MSHA, through the 
reduction of administrative efforts 
where “single penalty” assessments are 
made.

List of Subjects in 30 CFR Part 100
Mine safety and health, Penalties.
Dated: April 29,1982.

Ford B. Ford,
Assistant Secretary for Mine Safety and 
Health.

This final rule revises Subchapter P, 
Part 100 of Chapter I, Title 30 of the 
Code of Federal Regulations as set forth 
below:
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SUBCHAPTER P—CIVIL PENALTIES FOR 
VIOLATIONS OF THE FEDERAL MINE 
SAFETY AND HEALTH ACT OF 1977

PART 100—CRITERIA AND 
PROCEDURES FOR PROPOSED 
ASSESSMENT OF CIVIL PENALTIES

Sec.
1 0 0 .1  S c o p e  a n d  p u r p o s e .
100.2 Applicability.
100.3 Determination of penalty; regular 

assessment.
100.4 Determination of penalty; single 

penalty assessment.
100.5 Determination of penalty; special, 

assessment.
100.6 Procedures for review of citations and 

orders; procedures for assessment of 
civil penalties and conferences.

100.7 Notice of proposed penalty; notice of 
contest.

1 0 0 .8  S e r v i c e .

Authority: Secs. 105,110, 508 of the Federal 
Mine Safety and Health Act of 1977 Pub. L. 
91-173, as amended by Pub. L. 95-164, 91 Stat. 
1303 and 1311, 83 Stat. 803 (30 U.S.C. 815, 820 
and 957).

§ 100.1 Scope and purpose.
This part sets forth the criteria and 

procedures for the proposed assessment 
of civil penalties under sections 105 and 
110 of the Federal Mine Safety and 
Health Act of 1977 (Act). The purpose of 
this part is to provide a fair and 
equitable procedure for the application 
of the statutory criteria in determining 
proposed penalties for violations, to 
maximize the incentives for mine 
operators to prevent and correct 
hazardous conditions, and to assure the 
prompt and efficient processing and 
collection of penalties.

§ 100.2 Applicability^
The criteria and procedures contained 

in this part are applicable to all 
evaluations and proposed assessments 
of civil penalties for violations of the 
Act, and the standards and regulations 
promulgated pursuant to the Act. The 
Mine Safety and Health Administration 
(MSHA), United States Department of 
Labor, shall review each citation and 
order and shall make proposed 
assessments of civil penalties.

§ 100.3 Determination of penalty amount; 
regular assessment

(a) General. The amount of the civil 
penalty proposed shall be based upon 
the formula set forth in this section. The 
formula is based on the general criteria 
described in sections 105(b) and 110(i) of 
the Act. These criteria are:

(1) The appropriateness of the penalty 
to the size of the business of the 
operator charged;

(2) The operator’s history of previous 
violations;

(3) Whether the operator was 
negligent;

(4) The gravity of the violation;
(5) The demonstrated good faith of the 

operator charged in attempting to 
achieve rapid compliance after 
notification of a violation; and

(6) The effect of the penalty on the 
operator’s ability to continue in 
business.

The penalty amount in a regular case 
shall be determined by first assigning 
the appropriate number of penalty 
points to the violation by using the 
appropriate criteria and tables set forth 
in this section. The number of penalty 
points assigned for all criteria will then 
be totaled, and the point accumulation 
converted into a dollar amount by using 
the penalty conversion table in 
paragraph (g) of this section. Where 
appropriate, this penalty amount will be 
adjusted for demonstrated good faith in 
accordance with § 100.3(f).

(b) The appropriateness o f the penalty 
to the size of the operator’s business.
The appropriateness of the penalty to 
the size of the production operatdr’s 
business is calculated by using both the 
size of the mine cited and the size of the 
controlling entity of which the mine is a 
part. This criterion may account for a 
maximum of 15 penalty points for 
production operators. The size of an 
independent contractor will be 
measured by the amount of hours 
worked in all mining activities and may 
account for a maximum of 10 penalty 
points. The size will be evaluated by 
selecting the appropriate number of 
penalty points from Tables I to V. As 
used in the Tables below, the terms 
“annual tonnage’’ and “annual hours 
worked” mean tonnage produced and 
hours worked in the previous calendar 
year, or, in the case of a mine opened or 
owned less than one full calendar year, 
the tonnage and hours worked prorated 
to an annual basis.

Table I.—Size of Coal Mine

Annual tonnage of mine Penalty
points

0 to 15,000...................................................................... 0
Over 15,000 to 30,000.................................................. 1
Over 30,000 to 50,000................................................. 2
Over 50,000 to 100,000................................................ 3
Over 100,000 to 200,000............................................. 4
Over 200,000 to 300,000.............................................. 5
Over 300,000 to 500,000............................................. 6
Over 500,000 to 800,000............................................. 7

8
9

10

Table II —Size of Controlling Entity-  
Coal Mine

Annual tonnage Penalty
points

0 to 100,000............... ..........
Over 100,000 to 700,000....
Over 700,000 to 1.5 million. 
Over 1.5 million to 5 million. 
Over 5 million to 10 million.. 
Over 10 million..................

0
1
2
3
4
5

Table III.—Size of Metal/N onmetal Mine

Annual hours worked at mine Penalty
points

0 to 10,000...................................................................... 0
Over 10,000 to 20,000.................................................. 1
Over 20,000 to 30,000.................................................. 2
Over 30,000 to 60,000.................................................. 3
Over 60 000 to 100,000................................................ 4
Over 100,000 to 200,000.............................................. 5
Over 200,000 to 300,000............................................. 6
Over 300,000 to 500,000............................................. 7
Over 500,000 to 700,000.............................................. 8

9
10

Table IV.—Size of Controlling Entity-  
Metal/N onmetal Mine

Annual hours worked Penalty
points

0 to 60,000...................................................................... 0
Over 60,000 to 400,000................................................ 1
Over 400,000 to 900,000............................................. 2

3
4
5

Table V.—Size of Independent Contractor

Annual hours worked at all mines Penalty
points

0 to 10,000........................................................... .......... 0
Over 10,000 to 20,000.................................................. 1
Over 20 000 to 30,000.................................................. 2
Over 30,000 to 60,000.................................................. 3
Over 60,000 to 100,000................................................ 4
Over 100,000 to 200,000.............................................. 5
Over 200,000 to 300,000.............................................. 6
Over 300,000 to 500,000.............................................. 7
Over 500,000 to 700,000.............................................. 8

9
10

(c) History o f previous violations. 
History is based on the number of 
assessed violations in a preceding 24- 
month period. Only violations that have 
been paid or Finally adjudicated will be 
included in determining history. 
However, violations which receive a 
single penalty assessment under § 100.4 
and are paid in a timely manner will not 
be included in the computation. The 
history of previous violations may 
account for a maximum of 20 penalty 
points. For mine operators, the penalty 
points will be calculated on the basis of 
the average number of assessed 
violations per inspection day (Table VI). 
For independent contractors, penalty 
points will be calculated on the basis of 
the average number of violations
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assessed per year at all mines (Table 
VII).

Table VI.—Mine Operators

Violations per inspection day Penalty
points

n  I n  0  3 ......................................................................... ........................................................... o
2
4
6
8

10
t2
14
16
18
20

Table VII.—Independent Contractors

Number of violations Penalty
points

1 tn  s  ............. . .......... ........... i L o
fi fn  i n  ....................................................................... ............................ 2
11 to  1fi ................................. ............................................ 4
1fi In  9 0  ............................................................... ......................... 6
?1 tn  Pfi ....................... .................. ......................._ .................... 8
?fi tn  an ............................................................. 1 0
31 tn  3fi ........................................................................................ 1 2
3fi tn  4 0  .............................................................................................. 1 4
41 tn  4fi ..................................., ................... 1 6

1 8
2 0

(d) Negligence. Negligence is 
committed or omitted conduct which 
falls below a standard of care 
established under the A ct to protect 
persons against the risks of harm. The 
standard of care established under the 
Act is that the operator of a  mine owes a 
high degree of care to the miners. A 
mine operator is required to be on the 
alert for conditions and hazards in the 
mine which affect the safety or health of 
the employees and to take the steps 
necessary to correct or prevent such 
conditions or practices. For purposes of 
assessing a penalty under this Part, 
failure to do so is negligence on the part 
of the operator. The negligence criterion 
gives appropriate consideration to the 
factors relating to an operator’s failure 
to exercise a high degree of care to 
protect miners from safety or health 
hazards. When applying this criterion, 
MSHA considers actions taken by the 
operator to prevent or correct conditions 
or practices which caused or allowed 
the violation to exist. In determining the 
operator’s diligence in protecting miners 
in any given hazard situation, due 
recognition is given to mitigating« 
circumstances which explain the 
operator’s conduct in minimizing or 
eliminating a hazardous condition. 
Mitigating circumstances may include, 
but are not limited to, actions which an 
operator has taken to prevent, correct, 
or limit exposure to mine hazards. This 
criterion may contribute a maximum of 
25 penalty points, based on conduct 
evaluated according to Table VIII.

Table Vili—Negligence

Categories Penalty
points

No negligence............................................................... 0
(The operator exercised diligence and could not 

have known of the violative condition or prac­
tice.)

Low negligence...........................................„................. 10
(The operator knew or should have known of 

the violative condition or practice, but (here 
are considerable mitigating circumstances.) 

Moderate negligence.... ................................................ 15
(The operator knew or should have known of 

the violative condition or practice, but there 
are mitigating circumstances.)

20
(The operator knew or should have known of 

the violative condition or practice, and there 
are no mitigating circumstances.)

25
(The operator displayed conduct which exhibits 

the absence of the slightest degree of care.)

(e) Gravity. Gravity is an evaluation 
of the seriousness of the violation as 
measured by the likelihood of the 
occurrence of the event against which a 
standard is directed, the severity of the 
illness or injury if the event occurred or 
were to occur, and the number of 
persons potentially affected if the event 
occurred or were to occur. This criterion 
may contribute a maximum of 30 
penalty points, with up to 10 points 
derived from each of the following 
tables (Tables IX to XL):

Table IX.—Likelihood

Likelihood of occurrence Penalty
points

No likelihood ............. ....... ........ .... _......... j g
Unlikely..... 2
Reasonably likely........................................................... 5
Highly likely................... ................................. 7
Occurred............. ............ ... ..................... 10

Table X.—Severity

'Severity of injury or illness if the event occurred 
or were to occur

Penalty
points

No lost work days.............................................. o
(All occupational injuries and illnesses as de­

fined in 30 CFR Part 50 except those listed 
below.)

Lost work days or restricted duty.................... 3
(Any injury or illness which would cause Mhe 

injured or ill person to lose one (uk day of 
work or more after the day of the injury or 
illness, or which would cause one full day or 
more of restricted duty.)

Permanently disabling._____ ________ ____ ___ 7
(Any injury or illness which would be likely to 

result in the total or partial loss of the use of 
any member or function of the body.)

Fatal........................................................................... .
(Any work-related injury or Wness resulting in 

death, or which has a reasonable potential to 
cause death.)

10

Table XI.—Persons Potentially Affected

Number of persons potentially affected if the 
event occurred or were to occur

Penalty
points

0 ....................................................................................... o
1 ............. ■:......................................................................... 1
2 ................... ,.................................................. 2
3 ...................................................................... ................. 4

Table XI.—Persons Potentially 
Affected—Continued

Number of persons potentially affected if the 
event occurred or were to occur

Penalty
points

4 to 5 ............................................................................... 6
8

More than 9 ........ ............._ ................................... 10

(f) Demonstrated good faith o f the 
operator in abating the violation. This 
criterion provides a 30% reduction in the 
penalty amount of a regular assessment 
where the operator abates the violation 
in the time set by the inspector. Where 
the operator does not abate within the 
time set by the inspector, 10 penalty 
points will be assigned.

(g) Penalty conversion table. The 
penalty conversion table shall be used 
to convert the accumulation of penalty 
points to the appropriate proposed 
monetary assessment.

Penalty Conversion Table
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Penalty Conversion Table—Continued

76.. .
77 .. .
78 .. .
79 .. .
80 .. . 
81 ... 
82...
83 .. .
84 .. .
85 .. .
8 6 . .  .

87.. .
88 .. .
89..
90 .. .
91 .. .
92..
93..
94..
95..
96..
97 .. .
98..
99.. 
100

Points Penalty

1.300
1,400
1.500 
1,600
1.700 
1,900 
2,100 
2,300
2.500
2.700 
3,000
3,400
3,800
4,200
4,600
5.000
5.500
6.000
6.500
7.000
7.500
8.000
8.500
9,000

10,000

(h) The effect ori the operator’s ability 
to continue in business. It is initially 
presumed that the operator’s ability to 
continue in business will not be affected 
by the assessment of a civil penalty. The 
operator may submit information to the 
District Manager concerning the 
business financial status to showThat 
payment of the penalty will affect the 
operator’s ability to continue in 
business. If the information provided by 
the operator indicates that the penalty 
will adversely affect the ability to 
continue in business the penalty may be 
adjusted.

§ 100.4 Determ ination o f penalty; single 
penalty assessm ent

An assessment of $20 may be imposed 
as the civil penalty where the violation 
is not reasonably likely to result in a 
reasonably serious injury or illness, and 
is abated within the time set by the 
inspector. If the violation is not abated 
within the time set by the inspector, the 
violation will not be eligible for the $20 
single penalty and will be processed 
through either the regular assessment 
provision (§ 100.3) or special assessment 
provision (§ 100.5).

§ 100.5 Determ ination o f penalty; special 
assessm ent.

MSHA may elect to waive the regular 
assessment formula (§ 100.3) or the 
single assessment provision (§ 100.4) if 
the .Agency determines that conditions 
surrounding the violation warrant a 
special assessment. Although an 
effective penalty can generally be 
derived by using the regular assessment

formula and the single assessment 
provision, some types of violations may 
be of such a nature or seriousness that it 
is not possible to determine an 
appropriate penalty under these 
provisions. Accordingly, the following 
categories w illbe individually reviewed 
to determine whether a special 
assessment is appropriate:

(a) Violations involving fatalities and 
serious injuries;

(b) Unwarrantable failure to comply 
with mandatory health and safety 
standards;

(c) Operation of a mine in the face of 
a closure order;

(d) Failure to permit an authorized 
representative of the Secretary to 
perform an inspection or investigation;

(e) Violations for which individuals 
are personally liable under Section 
110(c) of the Act;

(f) Violations involving an imminent 
danger;

(g) Discrimination violations under 
Section 105(c) of the Act; and

(h) Violations involving an 
extraordinarily high degree of 
negligence or gravity or other unique 
aggravating circumstances.
When MSHA determines that a special 
assessment is appropriate, such special 
assessment shall take into account the 
criteria enumerated in § 100.3(a). All 
findings shall be in narrative form.

§ 100.6 Procedures fo r review  o f citations  
and orders; procedures fo r assessm ent o f 
civil penalties and conferences.

(a) All parties shall be afforded the 
opportunity to review with MSHA each 
citation and order issued during an 
inspection.

(b) Upon notice by MSHA, all parties 
shall have 10 days within which to 
submit additional information or request 
a safety and health conference with the 
District Manager or designee. A 
conference request may include a 
request to be notified of, and to 
participate in, a conference initiated by 
another party.

(c) It is within the sole discretion of 
MSHA to grant a request for a 
conference and to determine the nature 
of the conference.

(d) When a conference isjconducted, 
the parties may submit ariy additional 
relevant information relating to the 
violation, either prior to or at the 
conference. To expedite the conference, 
the official assigned to the case may

contact the parties to discuss the issues 
involved prior to the conference.

(e) MSHA will consider all relevant 
information submitted in a timely 
manner by the parties with respect to 
the violation. When the facts warrant a 
finding that no violation occurred, the 
citation or order will be vacated.

(f) All citations which have been 
abated and all orders will be promptly 
referred by the District Manager to the 
Office of Assessments.

(g) The Office of Assessments will use 
the citations, orders, and inspector’s 
evaluation as the basis for determining 
the appropriate amount of a proposed' 
penalty.

§ 100.7 Notice o f proposed penalty; notice 
o f contest.

(a) A notice of proposed penalty will 
be issued and served by certified mail 
upon the party to be charged and by® 
regular mail to the representative of 
miners at the mine after the time 
permitted to request a conference under 
§ 100.6 expires, or upon the completion 
of a conference, or upon review by 
MSHA of additional information 
submitted in a timely manner.

(b) Upon receipt of the notice of 
proposed penalty, the party charged 
shall have 30 days to: (1) Pay the 
proposed assessment (acceptance by 
MSHA of payment tendered by the 
party charged will close the case); or, (2) 
notify MSHA in writing of the intention 
to contest the proposed penalty. The 
Office of Assessments shall provide a 
return mailing card with each notice of 
proposed penalty to be used by the 
party charged to request a hearing 
before the Federal Mine Safety and 
Health Review Commission under 
Section 105 of the Act. Such a request 
must be sent to the address listed on 
such notification. When MSHA receives 
the notice Of contest, it shall 
immediately advise the Commission of 
such notice, and shall promptly forward 
the case to the Office of the Solicitor. No 
proposed penalty which has been 
contested before the Commission, shall 
be compromised, mitigated or settled 
except with the approval of the 
Commission.

(c) The failure to pay or to contest the 
proposed penalty within 30 days of 
receipt of notice thereof shall result in 
the proposed penalty being deemed a 
final order of the Commission and not 
subject to review by any court or 
agency.
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§ 100.8 Service.

(a) All operators are required by 30 
CFR Part 41 (Notification of Legal 
Identity) to file with MSHA the name 
and address of record of the operator.
All representatives of miners are 
required by 30 CFR Part 40 
(Representative of Miners) to file with 
MSHA the mailing address of the person
or organization acting in a ,
representative capacity. Proposed 
penalty assessments delivered to those 
addresses shall constitute service.

(b) If any of the parties choose to have 
proposed penalty assessments mailed to 
a different address, the Office of 
Assessments must be notified in writing 
of the new address. Delivery to this 
address shall also constitute service.

(c) Service for operators who fail to 
file under 30 CFR Part 41 will be upon 
the last known business address 
recorded with MSHA.
[FR Doc. 82-12064 Filed 4-29-82; 3:24 pm)
BILLING CODE 4 5 1 0 -4 3 -M
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DEPARTMENT OF LABOR

Employment Standards 
Administration, Wage and Hour 
Division

Minimum Wages for Federal and 
Federally Assisted Construction; 
General Wage Determination 
Decisions

General wage determination decisions 
of the Secretary of Labor specify, in 
accordance with applicable law and on 
the basis of information available to the 
Department of Labor from its study of 
local wage conditions and from other 
sources, the basic hourly wage rates and 
fringe benefit payments which are 
determined to be prevailing for the 
described classes of laborers and 
mechanics employed on construction 
projects of the character and in the 
localities specified therein!

The determinations in these decisions 
of such prevailing rates and fringe 
benefits have been made by authority of 
the Secretary of Labor pursuant to the 
provisions of the Davis-Bacon Act of 
March 3,1931, as amended (46 Stat.
1494, as amended, 40 U.S.C. 276a) and of 
other Federal statutes referred to in 29 
CFR 1.1 (including the statutes listed at 
36 FR 306 following Secretary of Labor’s 
Order No. 24-70) containing provisions 
for the payment bf wages which are 
dependent upon determination by the 
Secretary of Labor under the Davis- 
Bacon Act; and pursuant to the 
provisions of part 1 of subtitle A of title 
29 of Code of Federal Regulations, 
Procedure for Predetermination of Wage 
Rates (37 FR 21138) and of Secretary of 
Labor’s Orders 12-71 and 15-71 (36 FR 
8755, 8756). The prevailing rates and 
fringe benefits determined in these 
decisions shall, in accordance with the 
provisions of the foregoing statutes, 
constitute the minimum wages payable 
on Federal and federally assisted 
construction projects to laborers and 
mechanics of the specified classes 
engaged on contract work of the 
character and in the localities described 
therein.

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these 
determinations as prescribed in 5 U.S.C. 
553 and not providing for delay in 
effective date as prescribed in that 
section, because the necessity to issue 
construction industry wage 
determination frequently and in large 
volume causes procedures to be 
impractical and contrary to the public 
interest.

General wage determination decisions 
are effective from their date of

publication in the Federal Register 
without limitation as to time and are to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5. 
Accordingly, the applicable decision 
together with any modifications issued 
subsequent to its publication date shall 
be made a part of every contract for 
performance of the described work 
within the geographic area indicated as 
required by an applicable Federal 
prevailing wage law and 29 CFR, Part 5. 
The wage rates contained therein shall 
be the minimum paid under such 
contract by contractors and 
subcontractors on the work.

Modifications and Supersedeas 
Decisions to General Wage 
Determination Decisions

Modifications and supersedeas 
decisions to general wage determination 
decisions are based upon information 
obtained concerning changes in 
prevailing hourly wage rates and fringe 
benefit payments since the decisions 
were issued.

The determinations of prevailing rates 
and fringe benefits made in the 
modifications and supersedeas 
decisions have been made by authority 
of the Secretary of Labor pursuant to die 
provisions of the Davis-Bacon Act of 
March 3,1931, as amended (46 Stat. . 
1494, as amended, 40 U.S.C. 276a) and of 
other Federal statutes referred to in 29 
CFR 1.1 (including the statutes listed at 
36 FR 306 following Secretary of Labor’s 
Order No. 24-70) containing provisions , 
for the payment of wages which are 
dependent upon determination by the 
Secretary of Labor under the Davis- 
Bacon Act; and pursuant to the 
provisions of part 1 of subtitle A of title 
29 of Code of Federal Regulations, 
Procedure for Predetermination of Wage 
Rates (37 FR 21138) and of Secretary of 
Labor’s orders 13-71 and 15-71 (36 FR 
8755, 8756). The prevailing rates and 
fringe benefits determined in foregoing 
general wage determination decisions, 
as hereby modified, and/or superseded 
shall, in accordance with the provisions 
of the foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged in contract 
work of the character and in the 
localities described therein.

Modifications and supersedeas 
decisions are effective from their date of 
publication in the Federal Register 
without limitation as to time and are to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5.

Any person, organization, or 
governmental agency having an interest 
in the wages determined as prevailing is

encouraged to submit wage rate 
information for consideration by the 
Department. Further information and 
self-explanatory forms for the purpose 
of submitting this data may be obtained 
by writing to the U.S. Department of 
Labor, Employment Standards 
Administration, Wage and Hour 
Division, Office of Government Contract 
Wage Standards, Division of 
Government Contract Wage 
Determinations, Washington, D.C. 20210. 
The cause for hot utilizing the 
rulemaking procedures prescribed in 5 
U.S.C. 553 has been set forth in the 
original General Determination 
Decision.

Modifications to General Wage 
Determination Decisions

The numbers of the decisions being 
modified and their dates of publication 
in the Federal Register are listed with 
each State.
Iowa:

IA81-4088________________________  Nov. 13. 1981.
IA81-4089__ .'.___________  Nov. 13, 1981.
IA81-4090__________   Dec. 11,1981.
IA81-4091_________________ .1_____  Nov. 13, 1981.
IA81-4092___ .___________________   Nov. 27, 1981.
IA81-4093________________________  Nov. 27, 1981.
IA81-4094...„____________:_________ Nov. 27, 1981.
IA81-4096______________   Nov. 27, 1981.
IA81-4097__ ___________________ ... Nov. 27, 1981.
IA81-4098......    Nov. 27, 1981.
IA81-4101__________     Dec. 11,1981.

District of Columbia: DC81-3040—.............. June 5,1981.
Maryland: DC81-3040.........    June 5,1981.
Virginia: DC81-3040___ ;_______________  June 5, 1981.
Kansas: KS82-4013-------------- ---------------  Apr. 16, 1982.
Louisiana: LA82-4020  ..... .............. - —-  May 7,1982.

LAB2-4021__ __________............------- May 7, 1982.
LA82-4022____      May 7, 1982.

Oklahoma: OK81-4056______________ July 17,1981
Texas:

TX80-4088—,______ ____ ________..... Nov. 7, 1980.
TX81-4008______ _____________....... Jan. 6, 1981.
TX81-4044...._____ _____________ ___  June 26, 1981.
TX81-4052________ ________ ______  July 10, 1981.
TX81-4064___________________  Aug. 7, 1981.
TX81-4074_________________    Oct. 2. 1981.
TX81-4075___ ,._______________ ...,. Oct 2, 1981.
TX81-4078____ _____________ ............ Oct 2, 1981.
TX81-4079______________   Oct. 2, 1981.
TX82-4001_______________________  Jan. 29, 1982.
TX82-4005.....'.__________    Jan. 29, 1982.
TXB2-4019......___ _____________ _—  May 7, 1982.

Pennsylvania:
PA82-3008_______________________  Feb. 26, 1982.
PA81-3090__________________     Dec. 18, 1981.
PA82-3007..„_________________ :____ Feb. 26, 1982.

Supersedeas Decisions to General Wage 
Determination Decisions

The numbers of the decisions being 
superseded and their dates of 
publication in the Federal Register are 
listed with each State. Supersedeas 
decision numbers are in parentheses 
following the numbers of the decisions 
being superseded.

Illinois: IL81-2028 (IL82-2032).......-------- ... June 19, 1981.
Ohio: OH81-2067 (OH82-2037).......... . Dec. 18, 1981.

Please note that we are changing the 
format for Federal Register wage 
decisions to coincide with the provisions
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of All Agency Memorandum No. 132 
dated January 29,1980 which provides 
that the Department of Labor will 
discontinue identifying fringe benefits 
separately. Rather, they will be stated 
as a composite figure which is the total 
hourly equivalent value of fringe 
benefits found to be prevailing. Fringe 
benefits which can not be stated in 
monetary terms will be «shown in 
footnotes. This procedure will be phased 
in gradually.

Signed a t W ash ing ton , D .C. th is 14th d ay  o f 
May 1982.
Dorothy P. Come,
Assistant Administrator Wage and Hour 
Division.
BILUNG CODE 4510-30-M
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