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Board of Governors of the Federal Reserve
System, April 22, 1982.
James McAfee,
Associate Secretary of the Board.
[FR Doc. 82-11488 Filed 4-29-82; 8:45 am]
BILLING CODE 6210-01-M

SMALL BUSINESS ADMINISTRATION
13 CFR Part 122

Business Loans; Proposed Rulemaking

AGENCY: Small Business Administration.
ACTION: Proposed rule.

summARY: This proposed amendment
will clarify that SBA must determine
whether funds are “otherwise available”
before approving a loan guarantee to a
qualified employee trust. The effect of
this amendment is to treat these loan
guarantees the same as any other 7(a)
loan guarantee to the degree permitted
by law. The purpose of this amendment
is to ensure that an SBA loan guarantee
for a qualified employee trust is not
sought in order to circumvent the -
regulations governing regular business
loans. This is accomplished by
maintaining consistent criteria for all
loan programs.

DATE: Comments must be received or
postmarked on or before June 29, 1982.
ADDRESS: Written comments, in
duplicate, may be sent to the Director,
Office of Business Loans, Small

Business Administration, 1441 L Street,
NW., Washington, D.C. 20416.

FOR FURTHER INFORMATION CONTACT:
Questions about these proposed changes
may be directed to: Robert H. Bartlett,
Chief, Program Operations Branch (202)
653-8470.

SUPPLEMENTARY INFORMATION: The

legislation authorizing this assistance

stated that these loans should be treated

as a loan to the employer concern.
erefore, these loans should be subject

o the same criteria as all other 7(a)

loans within the limits of the statute.

As written, § 122,308(c) does not
appear to conform to this statutory
'équirement in that the personal
*esources and credit of these principals
Who are not participating in the
emplgyee organization are not
Mentioned. As amended this paragraph
learly states that SBA must have
evndenge that the funds are not
Otherwise available by utilizing the
Personal assets and credit of those
Principals who are not participating in
re:()employee organization or the

USiurces and credit of the employer
x iness. These loans, therefore, will be
A Ject to the same criteria as other 7(a)
403 to the degree permitted by law.

Regulatory Flexibility Analysis

This action is being considered to
remove the apparent inconsistency in
program criteria present in the existing
regulation.

The objective of these changes is to
close an apparent loophole in the
regulation that creates inconsistencies
and still support the primary objective
of providing a means for employees to
acquire an interest in the operation of
the employer concern through the
purchase of qualifying securities. Both
the Small Business Act and the statute
authorizing these loans (Pub. L. 96-302)
give SBA the authority to issue and
amend regulations.

The SBA has no experience in this
type of lending and has received
conflicting indications, in conversations
with sources outside the Agency, on the
possible number of such loan
applications that it may receive. Some
sources have said that the Agency’s
statutory limit of $500,000 means there
will be few, if any, situations where
these loans can be of benefit to an
employee trust while other sources
believe there will be a relatively large
number of situations where SBA
assistance will be sought. Therefore, it is
not possible to estimate the number of
small entities that will be subject to
these changes.

There are no Federal regulations
relating to these loans other than SBA's
regulations. This proposed change does
not impose any recordkeeping
requirements on any party. SBA did not
consider any significant alternative to
these changes, other than the
unacceptable choice of allowing the
unwarranted inconsistencies to
continue.

SBA has determined that this change
does not constitute a major rule. Also,
SBA has considered the possibility of an
economic impact resulting from these
changes and has determined that no
identifiable impact exists.

List of Subjects in 13 CFR Part 122

Employee benefit plans, Loan
programs—businesses, Small
businesses, Trusts and trustees.

PART 122—BUSINESS LOANS

Accordingly, pursuant to the authority
contained in section 5(b)(6) of the Small
Business Act (15 U.S.C. 631 et seq.) and
amendment to § 122,308, Part 122,
Chapter 1, Title 13 of the Code of
Federal Regulations, is proposed to
revise paragraph (c) as follows:

Subpart C—Loans to Qualified

Employee Trusts
§ 122.308 Credit requirements.

(c) Personal resources. In determining
whether to guarantee any loan under
this authority, SBA shall not consider
the personal assets of the employee-
owners who are members of the
employee organization. However, SBA
must have evidence that financial
assistance is not otherwise available by
utilizing the personal resources and
credit of the principals of the employer
concern who are not participating in the
employee organization, the resources
and credit of the employer concern or
the sale of those employer assets that
are not essential to the operation of the
business or its healthy growth.

- * * * *
(Catalog of Federal Domestic Assistance No.
59.012 Small Business Loans)
Dated: February 24, 1982.
Donald R. Templeman,
Acting Administrator.
[FR Doc. 11859 Filed 4-29-82; B:45 am]
BILLING CODE 8025-01-M

e

DEPARTMENT OF COMMERCE
International Trade Administration
15 CFR Parts 368-399

Export Administration Regulations;
Agency Review under Executive Order

AGENCY: International Trade
Administration, Commerce.

ACTION: Advance Notice of Proposed
Rulemaking.

SUMMARY: The Department of
Commerce is reviewing the Export
Administration Regulations as a
regulatory relief effort in compliance
with Executive Order 12291 (46 FR
13193, February 19, 1981), “Federal
Regulation.” The primary focus of the
review is on simplification of language
and reduction of documentation. Public
comment is invited.

DATE: Comments regarding this proposal
must be received by August 30, 1982.

ADDRESS: Submit comments to: Richard
]. Isadore, Director, Operations Division,
Office of Export Administration, P.O.
Box 273, Washington, D.C. 20044.

A current version of these regulations
may be inspected at: Exporters’ Service
Staff, Office of Export Administration,
Room 1099, U.S. Department of
Commerce, Washington, D.C. 20230;

or




18614

Federal Register / Vol. 47, No. 84 / Friday, April 30, 1982 / Proposed Rules

" Any Department of Commerce District
Office.

FOR FURTHER INFORMATION CONTACT:
Richard J. Isadore, (202) 377-4188.

SUPPLEMENTARY INFORMATION:
Public Comments

The period for submission of
comments will close August 30, 1982. All
comments received before the close of
the comment period will be considered
by the Department in the review of the
Regulations. While comments received
after the end of the comment period will
be considered if possible, their
consideration cannot be assured. Public
comments that are accompanied by a
request that part or all of the material be
treated confidentially because of its
business proprietary nature or for any
other reason will not be accepted. Such
comments and materials will be
returned to the submitter and will not be
considered in the agency review of the
Regulations.

All public comments on the review of
the Regulations will be a matter of
public record and will be available for
public inspection and copying. In the
interest of accuracy and completeness,
comments in written form are preferred.
If oral comments are received, they must
be followed by written memoranda
which will also be a matter of public
record and will be available for public
review and copying. Communications
from agencies of the United States
Government or foreign governments will
not be made available for public
inspection.

The public record concerning this
notice of agency review of the
Regulations will be maintained in the
International Trade Administration
Freedom of Information Records
Inspection Facility, Room 4001-B, U.S.
Department of Commerce, 14th Street
and Constitution Avenue, NW.,
Washington, D.C. 20230. Records in this
facility, including written public
comments and memoranda summarizing
the substance of oral communications,
may be inspected and copied in
accordance with regulations published
in Part 4 of Title 15 of the Code of
Federal Regulations. Information about
the inspection and copying of records at
the facility may be obtained from
Patricia L. Mann, the International
Trade Administration Freedom of
Information Officer, at the above
address or by calling (202) 377-3031.

Purpose of the Review

The Department is reviewing the
rt Administration Regulations (15

Exp
CFR Parts 368-399).

This review will exclude the following
Parts:

Part 369—Restrictive Trade Practices
or Boycotts—was revised completely,
effective in January, 1978.

Part 377—Short Supply Controls and
Monitoring—will be considered
separately.

Parts 387, 388 and 389—Forcement;
Administrative Proceedings; and
Appeals—have recently been revised
completely.

The objectives of the review are:

» Make it easier for users to understand
and comply with the Regulations.

¢ Eliminate unnecessary administrative
requirements and obsolete provisions.

 Achieve program objectives in the
least burdensome manner.

The ultimate end-product of this
review will be a set of regulations that
are presented in more readable format,
and that reduce documentation
requirements, wherever possible. This
review will not include the substance of
the Regulations, that is, the commodities
and technical data subject to controls
and the countries to which such controls
apply.

Organization

The Department intends to review the
overall organization of the Regulations,
as well as the organization of individual
parts of the Regulations. Comments
concerning the organization of the
Export Administration Regulations
might address:

One Part or the entire structure.

Chronological vs. functional approach.

Defense of present structure.

Strong and weak points of the present
structure.

Specific organizational changes.

Documentation Requirements

Throughout the Export Administration
Regulations, there are requirements for
submission of documentation, reports
and records, and for maintenance of
records. The Department intends to
review these requirements for necessity,
complexity and frequency. Comments
concerning these requirements might
address:

Specific reports or documents or a group
of reports relating to a class of
exports.

Complexity of forms.

Duplication of information required.

Overly burdensome requirements.

Easier ways to submit the required
information.

Economic Impact

The Department intends to address
the economic impact of these regulations
in broad terms only. However,

commenters who have specific statistics
concerning this impact are encouraged
to submit them. This type of data would
be particularly useful in supporting
recommendations for changes in the
regulations.

Dated: April 14, 1982.
Vincent F. DeCain,
Acting Director, Office of Export
Administration.
[FR Doc. 82-11811 Filed 4-29-82; 8:45 am]
BILLING CODE 3510-25-M

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Ch. |

Regulatory Flexibility Agenda
AGENCY: Commodity Futures Trading
Commission.

ACTION: Publication of Regulatory
Flexibility Agenda.

SUMMARY: The Commodity Futures
Trading Commission, in accordance
with the requirements of the Regulatory
Flexibility Act, is publishing a
semiannual agenda of significant rules
which the Commission expects to
propose or promulgate over the next
year.

ADDRESS: Comments should be sent t0:
Commodity Futures Trading
Commission, 2033 K Street, NW.,
Washington, D.C. 20581 Attention:
Secretariat.

FOR FURTHER INFORMATION CONTACT:
Nancy E. Yanofsky, Office of the
General Counsel, Commodity Futures
Trading Commission, 2033 K Streel,
N.W., Washington, D.C. 20581 (202-254-
5718).

SUPPLEMENTARY INFORMATION: The
Regulatory Flexibility Act, Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601, et sed.
(“RFA”), sets forth a number of
requirements for agency rulemaking.
Among other things, the RFA requires
that:

(a) During the months of October and April
of each year, each agency shall pub_h;sh in the
Federal Register a regulatory flexibility
agenda which shall contain— i

(1) A brief description of the subject area 0
any rule which the agency expects 0 proposé
or promulgate which is likely to havea i
significant economic impact on & substantial .
number of small entities:

(2) A summary of the nature of guch rule
under consideration for each subject ared
listed in the agenda pursuant to paragrap
(1), the objectives and legal basis for the
issuance of the rule, and an approximate
schedule for completing action on any rt :
which the agency has issued 8 general notic
of proposed rulemaking, and

le for
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(.3) The name and telephone number of an
agency official knowledgeable concerning the
items listed in paragraph (1) 5 U.S.C. 602(a),

Accordingly, the Commission has
prepared an agenda of significant rules
which it presently expects may be
considered during the course of the next
vear.'The agenda lists all significant
rules which may be considered by the
Commission within the next year,
irrespective of their potential impact on
small entities.?

These matters include the following:

1. Regulation of Foreign Brokers and
Traders

The Commission has proposed rules
which would require domestic futures
commission merchants who carry
accounts for foreign market participants
to obtain certain information on behalf
of the Commission. If the information
were not provided to the Commission on
request, the FCM would be required to
liquidate its customer's account. Public
comments have been received on this
proposal and on the question to whether
information which FCMs must make
available should be maintained by the

'The Commission's agenda represents its best
estimate al this time of significant rules which will
be considered sometime over the next twelve
months. In this regard, section 602(d) of the RFA, 5
US.C. 802(d}, provides:

Nothing in (section 602) precludes an agency
fmm considering or acting on any matter not
inclyded in a regulatory flexibility agenda or
fequires an agency to consider or act on any matter
listed in such agenda.

In addition to publishing the regulatory flexibility
agenda required by Section 602 of the RFA, the
Commission also makes available to the public, on
A monthly basis, a calendar listing rules that will be
sonsidered by the Commission during that month.

"ﬂ_uf Commission simultaneously is publishing its
deﬁnmon_s of small entity which will be used by the

mmission in connection with future rulemaking
proceedings. Pursuant to those definitions, the

mmission is not required to list many of the
agenda items contained in this regulatory flexibility
#enda, See 5 U1.S,C. 802{a)(1). For example, since
the Commission has defined small entity not to
Include contract markets, proposed rulemaking
znltemmn economic and public interest tests for
] do::m market designation (Agenda Item 7),

end‘ldm and low volume contracts (Agenda Item 8)
It “rge Irader reporting to exchanges (Agenda
% 13) need not be included in the agenda.

areover, the Commission has previously certified,
ﬁ:lrsusm 1o Section 605 of the RFA, 5 U.S.C. 605,

:vlecenam !tems contained in this agenda will not
numb: Significant economic impact on a substantial
s tof entities. See, e.g., 46 FR 20684 (Apr. 7,

[ Age)n[d'\genda_nem 3), 46 FR 23477 (Apr. 27, 1981)
e d? :tﬂm 5). and 46 FR 60837 (Dec. 14, 1981)
this re :] 'm 12). Accordingly, listing of an item in
el ipf"?"y flexibility agenda should not, in any
Ptopr;s élax.t:n as a determination that a rule, when
fegulaxz Uff] promulgated, will in fact require a
mmmry exibility analysis. However, the
which in"{”’ hopes that the publication of an agenda
DO!emmlc' udc"s significant rules, regardless of their
Public g Imf:acl on small entities, may serve the
omnén““?’f ally by providing early and meaningful
ormul; ¥ o participate in and comment on the
Uation of new or revised regulations.

FCMs on a routine basis or obtained by
the FCMs only when specifically
requested by the Commission. The
Commission expects to decide whether
to adopt these rules in final form in the
spring/summer of 1982.

Legislative Authority: Sections 4g, 4i,
5, 5a and 8a of the Commodity Exchange
Act, 7 U.S.C. 6g, 6i, 7, 7a and 12a (1976
and Supp. IV 1980).

Agency Contact: Maureen Donley,
Office of the General Counsel,
Commodity Futures Trading
Commission, 2033 K Street, NW.,
Washington, D.C. 20581 (202-254-5984).

Outstanding Federal Register Notice:
Futures Commission Merchants—Duties
Concerning Accounts Carried for
Foreign Brokers and Traders, Proposed
Rule, 45 FR 31731 (May 14, 1980).

2. Bankruptcy and Related Regulations

The Bankruptcy Code permits the
Commission to adopt regulations
implementing Subchapter IV of Chapter
7 of the Bankruptcy Code which pertains
specifically to bankruptcies of
commodity firms. In this connection, the
Commission has proposed regulations
which will address each of the matters
with respect to which it is authorized to
promulgate regulations, including the
scope of “‘customer property,” the
requirements for characterizing property
as specifically identifiable, the method
of calculating net equity, the criteria for
the transfer of customer property free of
the avoidance powers of the bankruptcy
trustee, and guidelines for the operation
of a debtor's estate pending its
liquidation. The proposed bankruptcy
rules will affect certain businesses for
which the Commission has not yet
developed financial regulations, such as
leverage transaction merchants and
foreign futures commission merchants,
since the commodity broker subchapter
of the Bankruptcy Code pertains to such
businesses, as well as other commodity
firms.

The proposed rules were published for
comment on November 24, 1981. The
comment period expires on May 15,
1982. As technical amendments to
Subchapter IV are now pending in
Congress, the Commission expects to
review the comments and take
appropriate action in late 1982 or early
1983.

Legislative Authority: Sections 8a and
19 of the Commodity Exchange Act, 7
U.S.C. 12a and 24 (1967 and Supp. IV
1980).

Agency Contact: Andrea M. Corcoran,
Chief Counsel, Division of Trading and
Markets, Commodity Futures Trading
Commission, 2033 K Street, NW.,
Washington, D.C. 20581 (202-254-8955).

Outstanding Federal Register Notice:
Bankruptcy Proposed Rules, 46 FR 57535
(Nov. 24, 1981); Extension of Comment
Period, 47 FR 8789 (Mar. 2, 1982) and 47
FR 16187 (Apr. 15, 1982)..

3. Proficiency Examinations for
Applicants for Registration as
Associated Person (“AP")

The Commission has proposed to
adopt a rule which, in essence, would
require new applicants for registration
as an AP to pass a written proficiency
examination as a condition of
registration. The proposed rule would
require each AP applicant to have
passed at the minimum competency
level a specified written proficiency
examination within two years preceding
the date of his filing an application to be
registered as such. Under the proposal,
however, a currently registered AP
would not be subject to the examination
requirement unless his registration
lapsed for a period of two years or more
prior to his reapplication.

The examination program would be
developed and administered by a person
or persons selected by the Commission,
subject to Commission supervision, If
adopted, however, the program would
be one of the functions that a futures
association registered under Section 17
of the Commodity Exchange Act could
assume, under Commission oversight.*

The Commission intends that an
independent testing organization would
be utilized to develop and administer
the examination. Such organization
would establish and collect a
reasonable examination fee, approved
by the Commission or, if the
Commission so directs, by a registered
futures association.

The comment period on the proposed
rules expired on June 8, 1981. Action has
been deferred temporarily pending the
expected assumption by the National
Futures Association (see note 3, supra)
of regulatory responsibilities in this
area.

Legislative Authority: Sections 4k, 4p
and 8a of the Commodity Exchange Act,
7 U.S.C. 6k, 6p and 12a (1976 and Supp.
IV 1980).

Agency Contact: David S. Mitchell,
Esq., or Robert P. Shiner, Assistant
Director for Registration, Division of
Trading and Markets, 2033 K Street,
N.W., Washington, D.C. 20581 (202-254—
8955).

*On September 22, 1981, the Commission
registered the National Futures Association under
section 17 of the Act. The rules of the National
Futures Association, however, presently do not
include provisions for the assumption of the
Commission’s associated person registration
function.
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Outstanding Federal Register Notices:
Proficiency Examinations for Associated
Persons; Delegation of Authority;
Proposed Rules, 46 FR 20679 (Apr. 7,
1981).

4. Registration of Non-Clerical
Employees and Agents of Commodity
Pool Operations (“CPOs”) and
Commodity Trading Advisors (“CTAs”)

The Commission has issued a Federal
Register release reproposing to adopt
rules that would implement and
facilitate the registration of non-clerical
employees and agents of CPOs and
CTAs. The comment period expired
March 16, 1982. The Commission has
also made a similar proposal in the form
of an amendment to the Commodity
Exchange Act in connection with
reauthorization. The Commission has
deferred action pending Congressional
consideration of its statutory proposal.

Legislative Authority: Sections 2(a)(1),
4b, 4c, 4/, 4m, 4n, 40, 8a and 19 of the
Commodity Exchange Act, 7 U.S.C. 2,
6b, 6¢, 6/, 6m, 6n, 60, 12a and 23 (1976
and Supp. IV 1980).

Agency Contact: Kenneth M.
Rosenzweig, Assistant Chief Counsel,
Division of Trading and Markets, 2033 K
Street, NW., Washington, D.C. 20581
(202-254-8955).

Outstanding Federal Register Notices:
Revisions of Commodity Pool Operator
and Commodity Trading Advisory
Regulations; Proposed Rules, 45 FR
51600 (Aug. 4, 1980); Revisions of
Commodity Pool Operators and
Commodity Trading Advisory
Regulations, Delegation of Authority, 46
FR 26004 (May 8, 1981); Registration of
Employees of Commodity Trading
Advisors and Commodity Pool
Operators, 47 FR 2325 (Jan. 15, 1982).

5. Dealer Options

Congress has directed the
Commission to issue regulations
permitting grantors and futures
commission merchants to grant, offer
and sell so-called “dealer options" on
certain physical commodities subject to
certain conditions specified by statute
and such other uniform and reasonable
requirements as the Commission may
prescribe. At present, the only persons
who may lawfully grant dealer options
are United States domiciles who, on
May 1, 1978, were in the business of
granting options on a physical
commodity and in the business of
buying, selling, producing or otherwise
using that commodity.

The Commission has reproposed
rules, principally concerning registration
of dealer option grantors, requirements
for the segregation of customer funds,
disclosure to customers and prospective
customers, and minimum financial

requirements. The Commission expects
to decide whether to adopt these rules
during the latter part of 1982.

Legislative Authority: Sections 4c(b),
4c¢(d) and 8a(5) of the Commodity
Exchange Act, 7 U.S.C. 6¢(b), 6¢(d) and
12a(5) (1976 and Supp. IV 1980).

Agency Contact: Lawrence B. Patent,
Special Counsel, Division of Trading
and Markets, 2033 K Street, NW,
Washington, D.C. 20581 (202-254-7360).

Outstanding Federal Register Notices:
Proposed Reissuance and Amendments
to Commodity Option Regulations, 43 FR
59396 (Dec. 20, 1978); Proposed
Reissuance of and Amendments to
Regulations Permitting the Grant, Offer.
and Sale of Options on Physical
Commodities, 46 FR 23469 (Apr. 27,
1981).

6. Regulation of Leverage Transactions

The Commission has directed its staff
to develop a program for regulating gold
and silver leverage transactions. The
Commission considered certain staff
proposals on various policy issues
relating to leverage transactions in April
1981. These policy issues included the
registration of leverage transaction
merchants, minimum financial
requirements, and requirements for the
segregation of funds, issuance of
disclosure statements, and
recordkeeping and reporting.

A moratorium on the entry of new
firms into the gold and silver leverage
business which were not in that
business on June 1, 1978, has been in
effect since January 4, 1979. The
Commission has previously announced
its intention to regulate gold and silver
leverage transactions as contracts for
future delivery under the Commodity
Exchange Act, but has delayed
implementation of this approach until
October 1982.

The Commission, in connection with
reauthorization, has submitted a
proposal to Congress regarding the
appropriate regulatory scheme for
leverage transactions. The
Commission's regulatory efforts with
regard to leverage transactions have
been deferred pending Congressional
consideration of the Commission's
proposal.

Legislative Authority: Sections 8a and
19 of the Commodity Exchange Act, 7
U.S.C. 12a and 23 (1976 and Supp. IV
1980).

Agency Contact: David R. Merrill,
Office of the General Counsel, 2033 K
Street, NW., Washington, D.C. 20581
(202-254-7119).

Outstanding Federal Register Notices:
Regulation of Leverage Transactions as
Contracts for Future Delivery, 44 FR
44177 (July 27, 1979); Regulation of

Leverage Transactions as Contracts for
Future Delivery, Postponement of
Effective Date, 44 FR 69304 (Dec. 3,
1979).

7. Criteria for Determining Whether a
Board of Trade Meets the Economic
Purpose and Public Interest Tests for
Contract Market Designation

The Commodity Exchange Act
requires a board of trade seeking to
become a contract market for a
particular commodity to show that
futures trading in the commodity would
not be contrary to the public interest.
Guideline No. 1 sets forth the general
criteria to be met by a contract market
in making such a showing. They include
an economic purpose test, a
demonstration of the commercial
viability of the contract and a showing
that transactions for future delivery in
the commodity will not be contrary to
the public interest. The Commission has
proposed a rule which would clarify the
requirements with which boards of trade
must comply for initial and continuing
designation as contract markets.
Proposed rules in this regard were
published for comment in November
1980, and the Commission expects to
decide whether to adopt these rules in
final form in the spring/summer of 1982.

Legislative Authority: Sections 2(a], 5,
5a, 6 and 8a of the Commodity Exchange
Act, 7 US.C. 2, 7, 7a, 8 and 12a (1976 and
Supp. IV 1980).

Agency Contact: Paul M. Architzel,
Acting Chief Counsel, Division of
Economics and Education, 2033 K Streel,
NW., Washington, D.C. 20581 (202-254-
6990).

Outstanding Federal Register Notices:
Economic and Public Interest
Requirements for Contract Market
Designation, 45 FR 73504 (Nov. 5, 1980}
Extension of Comment Period, 46 FR
9958 (Jan. 30, 1981).

8. Dormant and Low Volume
Contracts

The Commission has proposed two
rules concerning dormant and low
volume contracts. Rule 5.2 would
provide that additional delivery months
may be listed for dormant contracts only
pursuant to passage by a contract
market of an implementing bylaw. rule,
regulation or resolution and approval by
the Commission under Section 5a(12) of
the Act and Rule 1.41(b). Rule 5.3 would
establish contract reporting
requirements for low volume contracts.
This would include data concerning the
contract’s daily trading volume and
number of open contracts during the low
volume trading period, summary data
concerning the nature of trading by floor
brokers or traders during that period.
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indications that the contract is being

used by commercial participants and
surveillance procedures instituted by the
contract market to monitor trade

practices in the low volume contract.

The Commission expects to determine
whether to adopt the proposal in the
spring of 1982.

Legislative Authority: Sections 5, 5a, 6
and 8a(5) of the Commodity Exchange
Act, 7 U.S.C. 7, 7a, 8 and 12a(5) (1976
and Supp. IV 1980).

Agency Contact: Paul M. Architzel,
Acting Chief Counsel, Division of
Economic and Education, 2033 K Street,
NW., Washington, D.C. 20581 (202254~
6990).

Outstanding Federal Register Notices:
Dormant and Low Volume Contracts;
Proposed Rule, 45 FR 73499 (November
5,1980); Extension of Comment Period,
46 FR 9958 (January 30, 1981).

9. Regulations to Govern Trading in
Options on Physical Commodities

The Commission recently had adopted
regulations to govern a pilot program for
trading of commodity options on
domestic commodity exchanges. Those
regulations permit the trading of options
on futures contracts under specified
conditions. On November 3, 1981, the
Commission issued a Federal Register
release requesting comment as to the
manner in which to amend or
supplement the regulations establishing
the pilot program which will permit
exchange trading on options on physical
commodities. The comment period
expired December 3, 1981, The
Commission will, in reviewing
tomments received, decide whether
revisions to these options regulations
are needed,

Legislative Authority: Sections 4c(c)
imd 8a of the Commodity Exchange Act,
7US.C. 6¢(c) and 12a (1976 and Supp.
1V 1980),

Aggncy Contacts: Lawrence B. Patent,
Special Counsel, or Kenneth M.
R95g{|zwaig. Assistant Chief Counsel,
Division of Trading and Markets, 2033 K
Street, NW.. Washington, D.C. 20581
{?P%-g54—8955); Eugene Moriarty,

vision of Economics and Education,
033 K Street. NW., Washington, D.C.
20581 (202-254-3310).

Outstgn ding Federal Register Notices:
Oomestlc Exchange-Traded Commodity
Rphons. Notice of Proposed

ulemaking. 46 FR 54570 (Nov. 3, 1981).

0. Gross Margining of Omnibus
CCounts

5 The Commi'ss.ion discussed the issue

a igtr:sg margining of omnibus accounts

- 19§fe¥ policy meeting on September

g he Commxs_smn expressed the
that a rule requiring gross

margining of omnibus accounts may
serve as an important additional
protection for customer funds, especially
those funds which are entrusted to
futures commission merchants which
are not members of any contract market.
On December 29, 1981, the Commission
issued a Federal Register release
announcing a proposed rule requiring
gross margining of omnibus accounts.
The Commission expects to determine in
mid-1982 whether to adopt this proposal.

Legislative Authority: Sections 4d, 4f
and 8a of the Commodity Exchange Act,
7 U.S.C. 6d, 6f and 12a (1976 and Supp.
IV 1980).

Agency Contact: Daniel A. Driscoll,
Chief Accountant, Division of Trading
and Markets, 2033 K Street, NW.,
Washington, D.C. 20581 (202-254-8955).

Outstanding Federal Register Notices:
Gross Margining of Omnibus Accounts,
46 FR 62864 (Dec. 29, 1981).

11. Definition of “rule” of Contract
Markets

The Commission has proposed to
amend the definition of the term “rule”
of a contract market in Commission
regulation 1.41(a)(1), 17 CFR 1.41(a)(1),
to state explicitly that the definition
includes actions by a contract market,
its governing borad, or any of its

‘committees or officials which are

adopted or taken pursuant to enabling
authority set forth in any existing rule of
the contract market. The Commission
expects to review its procedures for
reviewing rule submissions under
Section 5a(12) of the Act in late 1982
and, within the context of that review,
determine whether to adopt the
proposed rule amendment.

Legislative Authority: Sections 5, 5a
and 8a of the Commodity Exchange Act,
7 U.8.C. 7, 7a and 12a (1976 and Suppp.
IV 1980).

Agency Contact: Linda Kurjan,
Assistant Director, or Kenneth M.
Rosenzweig, Assistant Chief Counsel,
Division of Trading and Markets, 2033 K
Street, NW., Washington, D.C. 20581
(202-254-8955).

Outstanding Federal Register Notices:
Contract Market Rules, 45 FR 84082
(Dec. 22, 1980).

12. Arbitration and Reparations
Proceedings

The Commission has proposed
amendments to its rules governing
arbitration and reparations proceedings
which would (1) authorize the use of
binding pre-dispute arbitration
agreements, thereby effectively
eliminating the right of a customer who
voluntarily enters into such an
agreement to seek reparations with
respect to a dispute arising under the

agreement; (2) provide the customer
with a choice of arbitration forums; and
(3) require contract markets to provide
that their members will bear the costs of
the proceedings. The proposed rules are
intended to promote the use of
arbitration as a dispute-resolution
alternative to reparations proceedings.
The Commission expects to decide
whether to.adopt this proposal in the fall
of 1982,

Legislative Authority: Sections 2a(11),
5a(11), 8a(5) and 14 of the Commodity -
Exchange Act, 7 U.S.C. 4a(j), 7a(11),
12a(5) and 18 (1976 and Supp. IV 1980).

Agency Contact: Wendy E. Robinson,
Attorney, Division of Trading and
Markets, Commodity Futures Trading
Commission, 2033 K Street NW.,
Washington, D.C. 20581 (202) 254-8955.

Outstanding Federal Register Notices:
Regulations Pertaining to Reparations
and Arbitration, Proposed Rules, 46 FR
60834 (Dec. 14, 1981).

13. Large Trader Reporting to Exchanges

The Commission has proposed a rule
which would require exchanges to
collect, process and forward to the
Commission, in machine readable form,
information which the Commission
currently collects from futures
commission merchants and foreign
brokers on series '01 reports and form
102. The rule is intended to enhance
effective market surveillance programs
by the exchanges and to alleviate, to
some extent, the duplicative reporting
burden currently imposed on some
exchange member firms..The comment
period expired November 25, 1981. The
Commission expects to determine
whether to adopt the proposal in mid-
1983.

Legislative Authority: Sections 4g, 4i,
5(d) and 8a(5) of the Commodity
Exchange Act, 7 U.S.C. 6g, 6i, 7(d) and
12a(5] (1976 and Supp. iV 1980).

Agency Contact: Lamont L. Reese,
Division of Economics and Education,
Commodity Futures Trading
Commission, 2033 K Stret, NW.,
Washington, D.C. 20581 (202) 254-3310.

Outstanding Federal Register Notices:
Large Trader Reporting to Exchanges
and Reporting Open Positions, 45 FR
57141 (Aug. 27, 1980).

14. Minimum Financial and Related
Reporting Requirements for Futures
Commission Merchants

The Commission has proposed
amendments to certain of its minimum
financial and related reporting
requirements for futures commission
merchants (“FCMs""), as well as the
basic financial reporting form for FCMs,
Form 1-FR. One proposed amendment




18618

Federal Register /| Vol. 47, No. 84 / Friday, April 30, 1982 |/ Proposed Rules

would alter the minimum dollar amount
of adjusted net capital which must be
maintained by FCMs. The Commission
has also proposed a further amendment
to the minimum financial regulations
regarding the treatment of
undermargined accounts. In addition,
the Commission has proposed one
specific capital charge relating to
concentration of positions, and has
invited further comment to assist it in
the development of further appropriate
minimum financial regulations
concerning concentration of positions.
The Commission expects to determine
whether to adopt the proposals during
the latter part of 1982.

Legislative Authority: Sections 4d, 4f
and 8a of the Commodity Exchange Act,
7 U.S.C. 6d, 6f and 12a (1976 and Supp.
IV 1980).

Agency Contact: Daniel A. Driscoll,
Deputy Director, Division of Trading and
Markets, 2033 K Street, NW.,
Washington, D.C. 20581 (202-254-8955).

Outstanding Federal Register Notices:
Minimum Financial and Related
Reporting Requirements: Proposed Rule
Amendments, 45 FR 42633 (June 25,
1980); 45 FR 79498 (Dec. 1, 1980);
Extension of Comment Period, 46 FR
16691 (Mar. 13, 1981).

Issued in Washington, D.C., on April 26,
1982, by the Commission.

Jean A. Webb,

Deputy Secretary of the Commission.
[FR Doc. 11664 Filed 4-29-82: 8:45 am|

BILLING CODE 6351-01-M

17 CFR Part 1

Policy Statement and Establishment of
Definitions of “Small Entities” for
Purposes of the Regulatory Flexibility
Act

AGENCY: Commodity Futures Trading
Commission.

ACTION: Policy statement and final
establishment of definitions.

sUMMARY: The Commodity Futures
Trading Commission has issued a policy
statement and established certain final
definitions of small entities which the
Commission will use in connection with
future rulemaking proceedings. The
definitions will be used in accordance
with the provisions of the Regulatory
Flexibility Act, which requires that
agencies, in proposing rules, consider
their impact on small business. These
definitions concern the following
categories of entities regulated by the
Commission: Contract markets, futures
commission merchants (FCMs),
commodity pool operators (CPOs),
commodity trading advisors (CTAs),

floor brokers and large traders. Pursuant
to the definitions, designated contract
markets and registered futures
commission merchants and commodity
pool operators will not be considered
small entities. Consideration as to which
commodity trading advisors, floor
brokers and non-registered futures
commission merchants are small entities
will be addressed in the context of
specific rule proposals affecting those
entities. In adddition, those business
concerns which are large traders in
commodity futures would not be
considered small entities for purposes of
the Commission's large trader
requirements.

EFFECTIVE DATE: April 30, 1982.

FOR FURTHER INFORMATION CONTACT:
Nancy E. Yanofsky, Office of the
General Counsel, Commodity Futures
Trading Commission, 2033 K Street,
NW., Washington, D.C. 20581,
Telephone: (202) 254-5716.
SUPPLEMENTARY INFORMATION: On April
29, 1981, the Commission proposed
definitions of “small entities" for
purposes of the Regulatory Flexibility
Act, Pub. L. 96-354, 94 Stat. 1164, 5
U.S.C. 601, et seq. (“RFA"), See 46 FR
23940 (Apr. 29, 1981). The RFA requires
each Federal agency to consider in the
course of proposing and promulgating
substantive rules, the effect of those
rules on small entities. A small entity is
defined to include, inter alia, a “'small
business” and a “small organization.” 5
U.S.C. 601(6)."

The Commission’s proposal relating to
the definitions of small entity was
premised on the limited usefulness, for
Commission purposes, of the size
standards for small business currently in
use by the Small Business
Administration (“SBA"). After
consultation with the Office of
Advocacy of the SBA ?and

! Generally, “'small businesses" are for-profit
organizations and “small organizations" are not-for-
profit organizations. See 5 U.S.C. 601 (3) and (4).
Almost all of the entities regulated by the
Commission are organized and operated as for-
profit organizations. Accordingly, the Commission's
definitions primarily relate to defining "small
business.” Nonetheless, a few of the entities
regulated by the Commission, e.g., certain
commodity exchanges that have been designated as
contract markets to conduct futures trading, are
organized as not-for-profit organizations: Where
appropriate, the Commission’s definitions of “small
entity" include “small organizations,” as well as
“small businesses."”

*Section 601(3) of the RFA, 5 U.S.C. 801(3),
requires agencies to consult with the Office of
Advocacy of the SBA prior to establishing
definitions of “small business." In its comment letter
to the Commission, the Office of Advocacy did not
object to the Commission’s proposed definitions.
Rather, recognizing that regulation of commodity
futures trading is still relatively new, it chose not to
comment specifically on the Commission's proposed
definitions.

consideration of the comments received
from the public on the proposed
definitions, the Commission is now
establishing final definitions of small
entities.

1. Contract Markets

In its proposal, the Commission stated
that it did not consider any contract
market designated under the Commodity
Exchange Act (“Act") to be a "'small
entity” for purposes of the RFA. The
Commission’s views were based on
considerations relating to the central
role played by contract markets in the
regulatory scheme concerning futures
trading.® The Commission also
considered the high volume of
transactions on boards of trade which
have been designated by the
Commission as one or more contract
markets and the large number of
employees employed by the boards of
trade.

There are currently eleven boards of
trade which have been designated by
the Commission as contract markets to
trade specific commodities. Two of
those submitted comments to the
Commission. The first one, which is one
of the nation's smaller exchanges, did

The Office of Advocacy recommended, however,
that the Commission review the definitions upon the
anniversary date of the Commission's regulations
governing each category of regulated entity. In this
regard, the Commission intends to review these
definitions in conjunction with its periodic review of
rules relating to these entities. See 5 US.C. 610 and
the Commission's Plan for Periodic Review of Rules.
46 FR 29952 (June 4, 1981).

3 Congress, in requiring regulation of the fulures
industry, found. Inter alia, that futures transactions,
“as commonly conducted on boards of trade * * .
are carried on in large volume by the public
generally,” that prices involved in such transactions
on boards of trade are disseminated nationally and
internationally for purposes of price determinalion
and that futures transactions are used by
enterprises in interstate commerce for hedging
purposes. Section 3 of the Act, 7 US.C. § 5 (1976).
Because of the inportance of futures trading 10 the
national economy, a board of trade, which is
defined in section 2(a)(1) of the Act, 7 US.C. 2
(Supp. IV 1980), as "‘any exchange or association
* * % of persons who shall be engaged in the
business of buying or selling any commodity *
may be designated as a contract market only ifit
meets the stringent requirements set forth in Section
5 of the Act, 7 U.S.C. § 7 (1976). Once design:ilv_nl. it
must comply with additional requirements se! forth
in Section 5a of the Act, 7 U.S.C. 7a (1976 and Supp:
IV 1980). No futures contracts may be executed
except through contract market members, on of
subject to the rules of a contract market. Sections 4
and 4h of the Act, 7 U.S.C. 6 and 6h (1976).

See Report of the committee on Agriculture ixr\}i
Forestry, United States Senate, 93d Cong..‘zd Sess .(
on the Commodity Futures Trading Commission Ac
of 1974, p. 126 (Nov. 15, 1974);

“A fundamental purpose of the Commodity
Exchange Act is to insure fair practice and hon&v"d
dealing on the commodity exchanges and to pr ?" f
a measure of control over those forms of spe C“lf"“e
activity which too often demoralize the markets 10
the injury of producers and consumers and the
exchanges themselves."”
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not disagree with the Commission's
rationale for excluding contract markets
from the definition of small business.
Rather, it stated, and we agree, that the
Commission “‘should continue to
consider the effect of any proposed
substantive rules on the ‘effective
functioning of designated contract
markets' * * *"" Of course, as more fully
explained in note 4 below, that is an
essential task of the Commission with
respect to every contract market,
regardless of relative size. In contrast,
one of the nation's larger exchanges
objected to the Commission’s proposal
on the ground that it would deprive
contract markets of the RFA's
protections. Similarly, another
commentator suggested that the
Commission's proposal would
discourage new contract markets from
entering the industry.

However, the Commission designates
a board of trade as a contract market
only when the exchange meets specific
criteria, including expenditure of
sufficient resources to maintain
adequate self-regulatory programs, See
Commission Guideline No. 1, concerning
Economic and Public Interest
Requirements for Contract Market
Designation, and Commission Guideline
No. 2, concerning Contract Market Rule
Enforcement Programs, published at
CCH Com. Fut. L. Rept. 6145 and {6430,
tespectivley. These criteria have not,
however, presented a barrier to entry
into the industry. Since these criteria
were adopted in 1975, existing
exchanges have received designation to
trade approximately 100 new contracts.
Moreover, the Commission recently
designated two new boards of trade as
tontract markets, the New York Futures
Exchange and the New Orleans

ommodity Exchange, resulting in the
establishment of the new futures
exchangeg. 4

Therefore, the Commission believes
hal designated contract markets are not
smal'l entities for purposes of the RFA
and is defining small entities not to
nclude contract markets. Not only do
‘ontract markets play a vital role in the
fational economy, but they are required

10 Operate ag self-regulatory

‘
Further, it is necessary, to accomplish the

i"ﬁ;’,’e of permitting new entrants into the

h:nnﬁ; «to include suph boards of trade within the

Use 1;‘ of smal| entity. Section 15 of the Act, 7

3 Opﬁn [19?6]- requires the Commission, prior to

P de§ i:“) rule or regulation, to “take into

the anm;: "”; the public interest to be protected by

anticom lts-'A“WS and endeavor to take the least

of the] xe !”‘."C: means of achieving the objectives

take into 20' . " the Commission, therefore, must

P nsxderatblon differences in size through
Ndate of section 185, regardless of whether

any of { ies i
'Niﬁes,he entities it regulates are defined as small

organizations, subject to Commission
oversight, with statutory duties to
enforce the rules adopted by their own
governing bodies. Membership on the

exchanges is expensive and includes the

nation's largest brokerage houses.
Accordingly, we do not believe that
Congress intended contract markets to
be covered by the RFA.°

2. Futures Commission Merchants

The Commission’s proposal would
also exclude registered FCMs from the
definition of small entities.® The
proposal to exclude registered FCMs is
based on the fiduciary nature of FCM-
customer relationships as well as the
requirements that FCMs meet minimum

financial requirements. See section 4f(2)

of the Act, 7 U.S.C. 6f(2) (1976); 17 CFR
1.17 (1981). The minimum financial
requirements established by the
Commission serve to enhance the
protection of customers' segregated
funds and better protect the financial
condition of FCMs.”

Two commentators have taken issue
with the rationale behind the
Commission's proposal, suggesting that

Similarly, the Securities and Exchange
Commission (“SEC") has stated that “it is doubtful
that the Congress intended for the RFA to apply to
[stock] exchanges, * * *" 48 FR. 19260 (Mar. 30,
1981). Nonetheless, the SEC has defined “small
business” and “small organization' to include the
nation's two smallest stock exchanges, which the
SEC had previously exempted from certain
regulatory requirements. See 17 CFR 240.0-10(e). It
should be noted that the Commodity Exchange Act

and the Commission's regulations contain no similar

regulatory exemptions for contract markets.

In general, FCMs solicit and accept orders from
the public for purposes of futures trading. Pursuant
to Commission Rule 1.7, 17 CFR 1.7, an FCM which
trades solely for proprietary accounts is not

required to register with the Commission. Propriety

accounts, include, inter alia, house accounts,

accounts of the FCM's officers, directors, owners or

partners, and accounts of certain relatives and -

business affiliates. Rule 1.3(y), 17 CFR 1.3{y). Those
FCMs which are nol required to register are exempt

from many of the regulatory requirements which

govern registered FCMs, See, e.9., Sections 4f(2) and
4(g) of the Act, 7 US.C. 6f{2) and 6g (1976) (financial

and reporting requirements).
The Commission's proposal did not address
which non-registered FCMs should be considered

small for purposes of the RFA. The Commission has

determined, however, that it will consider which
non-registered FCMs should be considered small

entities in the context of any specific rule proposals

which may affect such entities. Accordingly, non-
registered FCMs would be treated in a manner
similar to CTAs and floor brokers.

7See Report of the Senate Committee on
Agriculture and Forestry on Commodity Exchange

Act Amendments, S. Rep. No. 947, set forth at 2 U.S.

Cong. & Admin. News 1673 (1968):

“The danger to the public from [FCM] fiscal
irresponsibility is obvious, The underfinanced
brokerage firms have been found to be most likely
to dip into customer’s funds or resort to sharp
trading practices to bolster their money needs.

Under the proposed amendment [Section 4f(2) of
t
to trate r

he Act], applicants for registration will be required
d ble capital resources * * *"

the fiduciary nature of a registered
FCM's business is not relevant to the
definition of small entities. The
Commission disagrees with these
commentators. It is the Commission's
opinion that different regulatory
treatment of registered FCMs in
accordance with their size would be
inconsistent with the mandate of the
Act. Congress has clearly mandated that
only FCMs meeting minimum financial
requirements should be permitted to
solicit, and accept funds from,
commodity customers. We believe that,
for the basic purpose of protection of the
financial integrity of futures trading,
Commission regulations can make no
size distinction among registered FCMs.*
Accordingly, and notwithstanding the
fact that some registered FCMs are
smaller than others, it is the
Commission’s view that a registered
FCM should not be considered a small
business for purposes of the RFA.

3. Commodity Pool Operators

The Commission proposed, in
establishing definitions of small entities
for purposes of the RFA, to use its
definition of CPOs exempt from
registration. In this regard the
Commission has recently revised
Commission Rule 4.13(a), 17 CFR 4.13(a),
which exempts certain commodity pool
operators from the registration
requirement of the Act. See 46 FR 26004
(May 8, 1981). Previously, CPOs whose
pools” net assets did not exceed $50,000
and had no more than 15 participants
were not required to register, although
they still were obligated to comply with
certain other regulations of the
Commission; under the revised rule,
effective July 1, 1981, the assets test for
exemption has been raised to $200,000 of
gross capital contributions. The revision
increases the number of entities not
required to register with the
Commission.

Two commentators addressed the
Commission's proposed definition. One
commentator apparently supported the
proposed definition; however, it
suggested that the Commission

*Insofar as the Commission's regulations do
distinguish between registered FCMs, those
distinctions are based on the degree of oversight
deemed necessary to insure the integrity of the
market and the funds of customers, rather than the
size of the ECM. Thus, the Commission's regulations
require a registered FCM which is not a member of
a designated self-regulatory organization, such as a
contract market, to maintain a higher adjusted net
capital requirement than a registered FCM which is
a member of a designated self-regulatory
organization. See Commission Rule 1.17(a)(1), 17
CFR 1.17(a)(1). Similarly, an FCM who does not
solicit or accept funds from members of the public
for commodity futures trading is subject to a lesser
degree of regulation. See note 6, supra.
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periodically review the coverage of
Commission Rule 4.13(a). This
suggestion is consistent with the
position taken by the Commission when
it expanded the exemptions provided for
in Rule 4.13(a):

* * * the Commission intends to reevaluate
the dollar amount of the exemption from time
to time to assure that it remains realistic.

46 FR 26006 (May 8, 1981).

The other commentator, the National
Association of Futures Trading Advisors
(“NAFTA"), suggested three alternatives
to the Commission proposed definition:
It would define as small entities either
those with (1) $2 million in annual
revenues (the existing SBA definition for
certain service industries); or (2) $50
million in money under management
(the standard proposed by the Securities
and Exchange Commission to determine
whether certain investment advisers are
small entities); or (3) less than 25
employees (the proposed SBA definition
for certain service industries). NAFTA's
suggestions are derived from proposed
or existing definitions of small business
in the context of other industries.

It is the Commission's belief that the
alternative definitions suggested by
NAFTA are not appropriate for CPOs.
The commodities industry is a high
liquidity and low margin industry, which
is not labor intensive. Further, any
measure of size of a CPO should take
into account the number of its
customers, as well as the assets under
control. As NAFTA itself points out, a
revenues test would be subject to
annual “flip-flops” without any
“increase or decrease in the number of
customers.” Its proposed money under
management test is set very high, even
though smaller-sized pools may have a
large number of participants, NAFTA's
preferred test, the number of persons
employed by the entity, “would
appropriately deem a three person
operation to be a small entity even
though it manages $5,000,000 or operates
a $5,000,000 pool."”

The Commission believes, therefore,
that the appropriate test of whether a
CPO is a small entity remains that most
recently considered by the Commission
with respect to its registration
requirements. This test takes into
account the number of participants in a
pool and the amount of money
contributed to the pool by these
participants. Moreover, by utilizing an
existing Commission standard which is
familiar to the industry, and for which
data is currently available, the
Commission will be able to minimize
any doubt concerning which CPO's are

small for purposes of the RFA.
4. Large Traders

The Commission proposed that
traders who hold or control positions in
a significant number of futures
contracts, and therefore are required to
report their positions and released
information to the Commission, not be
considered small entities within the
meaning of the RFA. The Commission
considered the size of a trader's position
to be the only appropriate test for
purposes of large trader reporting. One
commentator pointed out that while
some large traders “may be in a position
to report * * * positions continuously
throughout the year” other traders “may
only become 'large’ for purposes of
reporting positions once a year.” This is,
of course, correct, but this we consider
an effective size distinction, per se,
since the reporting burden on the
occasional large trader is by definition
smaller than the reporting burden on the
continuous large trader. Moreover, the
Commission has recently revised its
regulations to require large trader
reports only on special call from the
Commission. 46 FR 59960 (Dec. 8, 1981).°

5. Commodity Trading Advisors and
Floor Brokers

The Commission did not propose
definitions of small entities with respect
to CTAs and floor brokers, but
requested comment as to suitable
definitions for these categories. One
commentator agreed with the
Commission that CTAs encompass a
broad category of business enterprises
and supported the Commission’s view
that analysis of what constitutes small
entities should depend on the nature of
the proposed rule and its impact on any
specific type of CTA. NAFTA, however,
believes that failure to adopt a general
definition of small entities for CTAs
“evade(s] the issue” and suggests that
one of the alternative tests it offers for
CPOs be adopted for CTAs as well. For
the reasons discussed above with
respect to CPOs, the Commission does
not believe that any of the tests
propounded by NAFTA are suitable.
The Commission continues to believe
that adequate consideration of a CTA's
size should directly relate to the nature
of any rule proposal which affects
CTAs. For example, a proposed rule
may concern only those CTAs who
publish commodities advice for clients

*The large trader reporting requirements are set
forth at 17 CFR Parts 15 and 18 (1981). The
Commission further notes, in this connection, that it
has recently substantially raised reporting levels,
thus significantly reducing regulatory burdens on
large traders. 46 FR 15132 (Mar. 4, 1981).

or, on the other hand, may affect only
those CTAs who manage specific
accounts for clients. Since this category
remains too broad for general definition,
the Commission believes that it is more
appropriate to consider on a case-by-
case basis which CTAs should be
deemd small under the RFA.

With respect to floor brokers, one
commentator stated some floor brokers,
including those who conduct their
brokerage business as individuals,
should be considered small businesses
within the meaning of the RFA.'* That
commentator, however, offered no
definition of small entities with respect
to floor brokers, and as in the case of
CTAs, the Commission believes that
definitions for this category should be in
the context of any rule proposals
specifically affecting them. !

List of Subjects in 17 CFR Part 1

Commodity exchanges, Commodity
futures, Consumer protection, Reporting
and recordkeeping requirements.

PART 1—GENERAL REGULATIONS
UNDER THE COMMODITY EXCHANGE
ACT

§ 1.3 [Amended]

Accordingly, pursuant to section
601(3) and (4) of the Regulatory
Flexibility Act, 5 U.S.C. 601(3) and (4),
the Commission hereby amended § 1.3
of Part 1 of Chapter 1 of Title 17 of the
Code of Federal Regulations by adding
the following Note to follow the text of
that section:

Note.—Concerning Policy Statement and
Establishment of Definitions of “Small
Entity” for Purposes of the Regualtory
Flexibility Act: The Commission has issued 8
policy statement and established certain
definitions of “small entity” for purpose of
the Regulatory Flexibility Act, 5 U.S.C. 601, et
seq. The policy statement and definitions.
which will be used by the Commission in
rulemaking proceedings, appear at 47 FR—
(April 30, 1982).

19The Office of Advocacy of the SBA similarly
commented that floor brokers who act s hould
individuals, as opposed to business entities, & 0
be included in any definition of small floor bmk?’
which the Commission may adopt in the future. :1
light of the fact that the RFA, as adopted, doEﬂ i
apply to “individuals,” compare S. 209, 96th ‘.’"f;‘
1st Sess. (Jan. 31, 1979), the Commission gquestio
whether Congress intended the RFA to apply ;0
floor brokers who act as individuals. Nonethek e::-
in any future rule proposal affecting floor bro ke =
the Commission will consider which floor brglle h
whether they act as individuals or have es' “ll
a formal business entity, should be deemed smale»’

' At present, the Commission ‘l:ns V;? f:“; 2
specifically concerning floor brokers. Se€, €5«
Cp:;imiuign Rules 1.35(c)-{(d), 1.38, 1.39. 2°°§1§‘5"’1
155,2, 17 CFR 1.35(c)~{d), 1.38, 1.39, 20.00, an
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1ssued in Washington, D.C. on April 23,
1982, by the Commission.
jane K. Stuckey,
Secretary of the Commission.
[FR Doc. 82-11663 Filed 4-29-82; 8:45 am]
BILLING CODE 6351-01-M
————————

DEPARTMENT OF THE TREASURY

Customs Service
19 CFR Parts 141 and 142

Proposed Amendments to the
Customs Regulations Relating to
Importations of Certain Large
Machines

AGENCY: Customs Service, Treasury.
ACTION: Proposed rule.

suMMARY: This document proposes to
amend the Customs Regulations relating
to the importation of large machines.
The proposal would allow an importer
to request in writing that certain
machines, which because of their
immense size and other factors are
imported in separate shipments, be
classified and dutiable as a complete
machine under its particular item
number in the Tariff Schedules of the
United States. The importer's request
would be subject to approval by the
Commissioner of Customs. Presently,
parts or components of a complete
machine which are imported in separate
shipments are classifiable and dutiable
ds parts or components rather than as a
complete machine. The action is
necessary to give full effect to the
specific provision in the Tariff
Schedules for the named machine.
DATES: Comments must be received on
or before June 29, 1982.
ADDRESS: Comments (preferably in
‘npllC§te) may be addressed to the
Commissioner of Customs, Attention:
Regulations Control Branch, U.S.
Customs Service, 1301 Constitution
Avenue, NW., Room 2428, Washington,
DC. 20229,
FOR FURTHER INFORMATION CONTACT:
gal Aspects: James A. Seal,
“assification and Value Division (202-
H. Geller, Duty Assessment Division
(02-566-5307). U.S. Customs Service,
Constitution Avenue, NW.,
Vashington, D.C. 20229.
SUPPLEMENTARY INFORMATION:

Background

pr;,% Administrative Procedure Act
imerl es that each agency shall give an
e rested person the right to petition for
ISsuance of a rule (5 U.S.C. 553(e)).
® Customs Service has received a

181). Operational Aspects: Herbert

petition from a member of the public
regarding the tariff classification of
Fourdrinier papermaking machines.
After due consideration, Customs has
determined that a notice of proposed
rulemaking is appropriate in this
instance and the document which
follows was prepared in response to that
request.

All merchandise imported into the
customs territory of the United States is
subject to duty or duty-free entry in
accordance with its classification under
the applicable item in the Tariff
Schedules of the United States (TSUS)
(19 U.S.C. 1202). The TSUS is divided
into various schedules, parts, and
subparts, separately dealing with
merchandise in broad categories.

The present Customs Service practice
is to treat large machines imported in
several shipments as a series of
separate articles for the purpose of tariff
classification. This practice is in accord
with the present limitation on the
longstanding judicial "doctrine of
entireties,” that merchandise imported
in more than one shipment cannot be
classified as an entirety, but rather that
each shipment is classified separately.
Tariff classification and duty rate are
determined shipment by shipment. As a
result, in some cases a very large
machine imported in several shipments
will not be classified under a named
provision in the TSUS for the machine.
Rather, each part or component will be
classified under the TSUS item that
most specifically describes the
particular part or component.

For example, Schedule 6, Part 4,
Subpart D, TSUS sets forth the item
numbers and rates of duty for pulp and
paper machinery, bookbinding
machinery, and printing machinery.
TSUS item number 668.00 specifically
pertains to machines for making
cellulosic pulp, paper, or paperboard,
e.g., Fourdrinier papermaking machines
which are within the scope of this
proposal.

The modern Fourdrinier papermaking
machine is actually a composite of
numerous interrelated machines, each
performing a specialized operation in
the process of producing a finished
paper or board product from pulp. The
typical Fourdrinier papermaking
machine as installed, and independent
of the building housing it, weighs as
much as 10,000,000 pounds and occupies
as much as 2,310,000 cubic feet. While
many of the subsections are assembled
by the manufacturer, industry practice is
that larger components are assembled
after delivery to the site and not prior to
shipment.

According to an importer of those
machines, the primary reasons for
assembly at the site are:

1. A customer could not, in a short
period of time, erect an entire machine
at a site even if the machine was
delivered in a single shipment. Great
care must be exercised in erecting a
papermaking machine to ensure that
each of the components interfaces
properly. The first machine component
erected is normally the first dryer
cylinder which is positioned at about the
center of the machine. The other
components are installed progressively
“upstream" and "downstream" from the
first dryer cylinder.

2. The size of many components
prevents shipment as a unit. A single
dryer cylinder six feet in diameter,
having walls four inches thick and a
length of 420 inches with journals and
housings attached, will weigh about
56,000 pounds. A typical dryer section
will consist of as many as 100 such
cylinders. An assembled dryer section
occupies a space 50 to 60 feet in width,
20 feet high and hundreds of feet long.
Thus, it has been represented to
Customs that “it is impossible to
transport an assembled dryer section.”
This demonstrates the practical
difficulty of assembling or even
gathering the components of an entire
machine in one place and finding a
vessel large enough and with sufficient
available space to transport it.

3. Manufacture of the machine can
only be accomplished over an extended
period of time. Even the largest
manufacturers have facilities capable of
casting only two cylinders per day.
Thus, the dryer section of a typical
machine (100 cylinders) requires ten
weeks for casting alone. More complex
components, such as drilled suction
rolls, require greater time.

4, Erection of a papermaking machine
is a time consuming process. The time
span between erection of the first dryer
cylinder and the initial production run is
at least eight months and frequently as
long as two years.

5. The significant periods of time
necessary to manufacture and later to
erect papermaking machines prohibit
the usual commercial sequence, i.e.,
manufacture, delivery, erection. In the
papermaking machine industry,
components are manufactured,
delivered, and erected in a specific
order. Some components have yet to be
manufactured while others are being
erected at the site.

As a matter of practice, Fourdrinier
papermaking machines purchased under
a single contract but imported in many
shipments because of their immense size




