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d epa rtm en t o f  a g r ic u l t u r e

Food and Nutrition Service

7CFR Parts 210,215, and 220

[Amdt. Nos. 50 ,24  and 42 respectively]

Matching Requirements, Limitations 
on Direct USDA Adm inistration and 
USDA Claims Adjustment Authority

agency: Food and Nutrition Service, 
USDA.
action: Emergency final rule.

sum mary: Hie Food and Nutrition 
Service (FNS) is amending the 
regulations for the National School 
Lunch Program (NSLP) to delete the 
three-to-one matching requirement, fix 
State revenue matching (SRM) 
requirements at thirty percent of Section 
4 NSLP funds received during School 
•ear 1980-81, and to exempt from SRM 
requirements those Section 4 NSLP 
junds provided to private schools if the 
tate agency (SA) is prohibited by law 

trom disbursing SRM funds to such 
schools. Finally, the NSLP, School 
«reakfast Program (SBP) and Special 
Milk Program for Children (SMP) 
regulations are being amended to limit 
airect FNS administration of the NSLP 
and SBP to schools and the SMP to 
Trt.0°k  and care institutions only 
H-k ^  *s Pr°hi*dted by law from 

sbursing Federal funds to such schools 
and institutions or if FNS has 
continuously administered such 
Programs since October 1,1980, and to 
f V»k • Secretary of Agriculture 

°r*L̂  *° adiust any claims arising 
er these Programs. These changes 

¡J® p a ired  under Pub.L. 97-35, the 
mnibus Reconciliation Act of 1981. 

rpnetlon °f the three-to-one matching
m T ïement in the NSLP WÜI simplify 

requirements for that Program 
d result in less reporting,

recordkeeping and paperwork. By fixing 
the SRM requirement level, States will 
either not need to or will find it easier to 
estimate the amount of SRM funds 
needed each year. Exempting Section 4 
NSLP funds paid to private schools from 
SRM requirements in certain States will 
encourage more States to administer the 
NSLP in private schools. The limitation 
on direct FNS administration of the 
NSLP, SBP and SMP will mean that FNS 
will not assume the administration of 
these programs in any additional private 
schools and child care institutions 
unless State laws are enacted 
prohibiting the disbursement of Federal 
funds to such schools and institutions. 
Finally, the claims adjustment 
provisions will give the Secretary 
needed flexibility in resolving claims 
arising under these programs.
EFFECTIVE DATE: Matching 
requirements—July 1,1981, claims 
adjustment provisions—August 13,1981, 
and all other provisions—October 1, 
1981.

In accordance with the Paperwork 
Reduction Act of 1980, (44 U.S.C. 3507), 
the reporting requirements contained in 
this regulation have been approved by 
OMB (OMB Clearance No. 40-R3005). 
The recordkeeping requirements in 
§ 210.6(f) are subject to review by OMB 
and are not effective until approved by 
OMB.
FOR FURTHER INFORMATION CONTACT: 
Stanley C. Garnett, Branch Chief, Policy 
and Program Development Branch, 
School Programs Division, FNS, USDA, 
Alexandria, Virginia 22302, (703) 756- 
3620.
SUPPLEMENTARY INFORMATION: 

Classification
This action has been reviewed under 

Executive Order 12291 and has not been 
classified major because it does not 
meet any of the three criteria identified 
under the Executive Order. This action 
will not have an annual effect on the' 
economy of $100 million or more, nor 
will it result in major increases in costs 
or prices for consumers; individual 
industries; Federal, State or local 
government agencies; or geographic 
regions. This action will not have 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of U.S. based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets.

This rule has also been reviewed with 
regard to the requirements of Pub. L. 96- 
354, the Regulatory Flexibility Act. 
Samuel J. Cornelius, Administrator of 
the Food and Nutrition Service, has 
certified that this emergency final rule 
does not have a significant adverse 
economic impact on a substantial 
number of small entities although it will 
affect virtually all SFAs participating in 
the School Nutrition Programs.

The Administrator has also 
determined pursuant to 5 U.S.C. 8553(b) 
and (d) that good cause exists for 
making this rule effective earlier than 30 
days after publication because under 
Pub. L  97-35, the provisions of (his rule 
were effective on July 1, August 13, or 
October 1,1981. Solicitation of public 
comments is unnecessary and contrary 
to the public interest since the 
provisions of this rule are 
nondiscretionary.

Background

State matching requirements have 
been a component of the NSLP since its 
inception in 1946. Under the original 
National School Lunch Act, States were 
required to match, beginning in Fiscal 
Year 1947, each dollar of Federal cash 
assistance received under Section 4 of 
the National School Lunch Act with one 
dollar from State sources (including 
children’s payments). If a State’s per 
capita income was below the national 
average per capita income, this amount 
was reduced proportionately. This 
amount was progressively increased 
until, by Fiscal Year 1956, States were 
required to provide three dollars for 
every dollar of Federal assistance 
received. To meet this matching 
requirement. States could apply the 
reasonable value of donated services, 
supplies, facilities and equipment as 
well as cash expended at the local level 
in support of the Program. In fact, 
children’s payments for lunches were 
also allowable. With the passage of Pub. 
L. 91-248 in 1970, the matching 
requirement was broadened to require 
that, for the fiscal year beginning July 1, 
1971, at least four percent of a State’s 
matching requirement be made up of 
State revenue appropriated or used 
specifically for program purposes (the 
SRM requirement). This amount was 
increased progressively to ten percent 
for the school year beginning in 1977. In 
1975, under Pub. L. 94-105, the three-to- 
one matching requirement was reduced
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by making it apply only to Section 4 
NSLP funds used to reimburse paid 
meals. However,, the SRM requirement 
remained applicable to all Section 4 
funds used in the NSLP. Consequently, 
the three-to-one matching requirement 
became more of a reporting and 
monitoring exercise than a meaningful 
program requirement since in virtually 
every State the average charge for a 
paid lunch exceeded the Section 4 
reimbursement by three times, thus 
satisfying the matching requirement 
from this source alone.

Section 804 of Pub. L. 97-35 amends 
Section 7 of the National School Lunch 
Act to delete die three to one matching 
requirement. Instead, the amount of 
State revenue appropriated or used 
specifically for program purposes must 
be equal to at least thirty percent of the 
funds made available to States under 
Section 4 of the NSLP during School 
Year 1980-81. However, as in the past, a 
pro rata downward adjustment in the 
thirty percent matching requirement will 
be made annually for States with per 
capita incomes below the national 
average. These adjustments will be 
made will in advance of the school year 
in order to provide States with ample 
lead time. As a result, States will be 
better able to plan for and provide the 
revenue necessary to meet the matching 
requirement since it is tied to a stable 
base, i.e. Section 4 funds received in the 
1980-81 School Year. However, since the 
payment of Section 4 funds is contingent 
upon the fulfillment of this matching 
requirement, if a State fails to provide 
adequate matching funds during a 
school year, that State would not 
receive its entire Section 4 grant.

Section 804 of Pub. L. 97-35 also 
exempts from SRM requirements those 
Section 4 NSLP funds which are 
disbursed to private schools by SAs that 
are prohibited by law from disbursing 
State appropriated funds to such 
schools. In die past, if there were such 
prohibitions, the State agency was 
required to obtain sufficient State 
revenues to match all Section 4 funds 
expended by the State but could not 
distribute any of those revenues to the 
private schools. As a result, the public 
schools in such States received 
proportionately more SRM funds than 
did public schools in other States while 
the private schools received no SRM 
funds. This provision will make the SRM 
requirement consistent among States. It 
may also encourage some States to 
assume administration of the NSIP in 
non-public schools from FNS since these 
States may not be required to provide 
SRM funds for such schools.

Finally, Section 804 of Pub. L. 97-35 
also provides for disbursement of SRM 
funds to the extent the State deems 
practicable, to schools participating in 
the NSLP. The intent of this provision is 
to give the States discretionary authority 
to target SRM funds to schools in greater 
need. This is much less restrictive than 
the previous provison of the National 
School Lunch Act which required States, 
to the extent deemed practicable, to 
disburse SRM funds to schools in the 
same proportion that each school 
received NSLP, SBP and Food Service 
Equipment Assistance funds.

Section 817 of Pub. L. 97-35 limits 
direct ÜSDA administration of the 
NSLP, SBP and SMP to eligible 
nonpublic schools of any State in which 
the SA is prohibited by law from 
disbursing F ederal funds to such schools 
and to any other nonpublic schools that 
have been under continuous USDA 
administration since October 1,1980. 
Unless directly administered since 
October 1,1980, the Department can no 
longer administer the NSLP to private 
schools in States where the State agency 
is not permitted by law to match Section 
4 funds for such schools. Thus, these 
provisions which are effective October
1,1981, prohibit the Department from 
assuming the administration of the 
NSLP, SBP and SMP in States which are 
currently administering these programs 
unless State laws are enacted 
prohibiting the disbursement of Federal 
funds to private schools. This emergency 
final rule implements these limitations 
for all three of these Programs.

Finally, this emergency final rule 
implements for the NSLP, SBP and SMP, 
Section 816 of Pub. L  97-35 which gives 
the Secretary authority to resolve any 
and all claims arising under these 
programs. The authority granted to the 
Department under this provision should 
simplify and expedite claims actions 
within these programs.

Accordingly, Part 210—National 
School Lunch Program, Part 215— 
Special Milk Program for Children and 
Part 220—School Breakfast Program are 
amended as follows:

PART 210—NATIONAL SCHOOL 
LUNCH PROGRAMS n
[Arndt. 50]

1. In § 210.3, paragraphs (b) and (b—1) 
are revised to read as follows:

§ 210.3 Adm inistration. 
* * * * *

(b) Within the States, responsibility 
for the administration of the Program in 
schools, as defined in § 210.2(o) (1) and
(o) (3), shall be in the State educational 
agency, except that FNSRO shall

administer the Program with respect to 
nonprofit private schools, as defined in 
§ 210.2(o)(l), of any State wherein the 
State educational agency is not 
permitted by law to disburse Federal 
funds paid to it under the Program to 
such schools; Provided, however, that 
FNSRO shall also administer the 
Program in all other nonprofit private 
schools which have been under 
continuous FNS administration since 
October 1,1980 unless the 
administration of the Program to such 
private schools is assumed by a State 
agency.

(b-1) Within the States, responsibility 
for the administration of the Program in 
schools, as defined in § 210.2(o)(2), shall 
be in the State educational agency or if 
the State educational agency cannot 
administer the Program in such schools, 
such other agency of the State as has 
been designated by the Governor or 
other appropriate executive or 
legislative authority of the State and 
approved by the Department to 
administer the Program in such schools; 
Provided, how ever, That FNSRO shall 
administer the Program in such schools 
if the State agency is not permitted by 
law to disburse Federal funds paid to it 
under the Program to such schools; and 
Provided, further, That FNSRO shall 
also administer the Program in all other 
such schools which have been under 
continuous FNS administration since 
October 1,1980 unless the 
administration of the Program to such 
schools is assumed by a State agency.
* * * * *

2. Section 210.6 is amended by 
revising paragraphs (a) through (h) to 
read as follows:

§ 210.6 Matching of Funds.
(a) State revenue matching—For each 

school year beginning July 1,1981, the 
amount of State revenues (excluding 
State revenues derived from the 
operation of the Program) appropriated 
or used s p e c i f i c a l l y  for Program 
purposes by each State (other than any 
State revenues expended for salaries 
and administrative expenses of the 
Program at the State level) shall not be 
less than 30 percent of the funds 
r e c e i v e d  by such State under S e c t i o n  4 
of the National School Lunch Act d u rin g  

the school year beginning July 1,1980. 
Provided, how ever, That if the per 
capita income of any State is less than 
the per capita income of the United 
States, the matching requirements so 
computed shall be decreased by the 
percentage by which the State per 
capita income is below the per capita 
income of the United States.
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(b) Private school exem ption—No 
State in which the State agency is 
prohibited by law from disbursing State 
appropriated funds to non-public 
schools shall be required to match 
general cash-for-food assistance funds 
expended for meals served in such 
schools, or to disburse to such schools 
any of the State revenues required to 
meet the requirements of paragraph (a) 
of this section. Furthermore, the 
requirements of this section do not 
apply to schools in which the Program is 
administered by a FNSRO.

(c) Territorial w aiver—Beginning July 
1,1980, American Samoa and the 
Northern Mariana Islands shall be 
exempt from the matching requirements 
of paragraph (a) of this section if their 
respective matching requirements are 
under $100,000.

(d) A pplicable revenues—The 
following State revenues, appropriated 
or used specifically for program 
purposes which are expended for any 
school year shall be eligible for meeting 
the applicable percentage of the 
matching requirements prescribed in 
paragraph (a) of this section for that 
school yean (1) State revenues 
disbursed by the State agency to School 
Food Authorities for Program purposes, 
including revenue disbursed in nonprofit 
private schools where the State 
administers the Program in such schools; 
(2) State revenues made available to 
School Food Authorities and transferred 
by the School Food Authorities to the 
nonprofit school food service accounts 
or otherwise expended by the School 
Food Authorities in connection with the 
nonprofit school food service programs; 
and (3) State revenues used to finance 
the costs (other than State salaries or 
other State administrative costs) of: (i) 
Local Program supervision; (ii) operating 
the Program in participating schools; 
ond (iii) the intrastate distribution of 
foods donated under Part 250 of this 
jmapter to schools participating in the 
Program.

(e) Distribution o f matching 
revenues—-All State revenues made 
available under paragraph (a) of this 
section shall be disbursed to School 
Food Authorities participating in the 
Program, except as provided for under 
Paragraph (b) of this section.
^terminations of the practicability of 
istribution may be made with respect 
° n c âss °L School Food Authorities a: 
Well as with respect to individual Schoi 
rood Authorities.

(f) Accounting system —The State 
agency shall establish or cause to be 
established a system whereby all 
expended State revenues counted in 
Meeting the matching requirements 
Prescribed in paragraph (a) of this

section are properly documented and 
accounted for.

(g) Reports—S/A’s shall demonstrate 
. that the required amount of State

revenues have been expended in 
connection with the Program during any 
school year, based upon reports to be 
submitted by the State agency at the 
close of such school year.

(h) Failure to m atch—If, in any school 
year, a State fails to meet file State 
revenue matching requirement, as 
prescribed in paragraph (a) of this 
section, the general cash-for-food 
assistance funds utilized by the State 
during that school year shall be subject 
to recall by and repayment to FNS.
* * * * *

3. In § 210.16, a new paragraph (i) is 
added as follows:

§ 210.16 Claims against School Food 
Authorities.
* * * * * *

(i) The Secretary shall have the 
authority to determine the amount of, to 
settle, and to adjust any claim arising 
under the Program, and to compromise 
or deny such claim or any part thereof. 
The Secretary shall also have the 
authority to waive such claims if  the 
Secretary determines that to do so 
would serve the purposes of the 
Program. This provision shall not 
diminish the authority of the Attorney 
General of the United States under 
section 516 of Title 28, U.S. Code, to 
conduct litigation on behalf of the 
United States.

PART 215—SPECIAL MILK PROGRAM 
FOR CHILDREN

[Arndt. 24]
1. In § 215.3, paragraph (c) is revised 

to read as follows:

§ 215.3 Adm inistration.
*  *  *  *  *

(c) FNSRO shall administer the 
Program in any school as defined in 
§ 215.2(v)(l) or § 215.2(v)(2) or in any 
child-care institution as defined in 
§ 215.2(e) wherein the State agency is 
not permitted by law to disburse Federal 
funds paid to it under the Program; 
Provided, how ever, That FNSRO shall 
also administer the Program in all other 
schools and child-care institutions 
which have been under continuous FNS 
administration since October 1,1980 
unless the administration of such 
schools and institutions is assumed by a 
State agency. References in this part to 
“FNSRO where applicable” are to 
FNSRO as the agency administering the 
Program to schools or child-care 
institutions within certain States.
*  *  *  *  *

2. In § 215.12. a new paragraph (h) is 
added as follows:

§215.12 Claims against schools o r child
care institutions.
* . * ■ * ■■ * ■.

(h) The Secretary shall have the 
authority to determine the amount of, to 
settle, and to adjust any claims arising 
under the Program, and to compromise 
or deny such claim or any part thereof. 
The Secretary shall also have the 
authority to waive such claims if the 
Secretary determines that to do so 
would serve the purposes of the 
Program. This provision shall not 
diminish the authority of the Attorney 
General of the United States under 
section 516 of Title 28, U.S. Code, to 
conduct litigation on behalf of the 
United States.

PART 220—SCHOOL BREAKFAST 
PROGRAM

[Arndt. 42]

1. In § 220.3, paragraphs (b) and (c) 
are revised to read as follows:

§ 220.3 Adm inistration.
* * * * *

(b) Within the States, responsibility 
for the administration of the Program in 
schools as defined in § § 220.2 (u)(l) and

♦ (u)(3) shall be in the State educational 
agency, except that FNSRO shall 
administer the Program with respect to 
nonprofit private schools as defined in 
§ 220.2(u)(l) of any State wherein the 
State educational agency is not 
permitted by law to disburse Federal 
funds paid to it under the Program; 
Provided, however, that FNSRO shall 
also administer the Program in all other 
nonprofit private schools which have 
been under continuous FNS 
administration since October 1,1980, 
unless the administration of such private 
schools is assumed by a State agency.

(c) Within the States, responsibility 
for the administration of the Program in 
schools as defined in § 220.2(u)(2) shall 
be in the State educational agency, or if 
the State educational agency cannot 
administer the Program in such schools, 
such other agency of the State as has 
been designated by the Governor or 
other appropriate executive or 
legislative authority of the State and 
approved by the Department to 
administer the Program in such schools: 
Provided, however, that FNSRO shall 
administer the Program in such schools 
if the State agency is not permitted by 
law to disburse Federal funds paid to it 
under the Program to such schools; and 
Provided, further, that FNSRO shall also 
administer the Program in all other such
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schools which have been under 
continuous FNS administration since 
October 1,1980, unless the 
administration of such schools is 
assumed by a State agency.
*  *  *  #

2. In § 220.14, a new paragraph (i) is 
added as follows;

§ 220.14 Claims against School Food 
Authorities.
* * * * *

(i) The Secretary shall have the 
authority to determine the amount of, to 
settle, and to adjust any claim arising 
under the Program, and to compromise 
or deny such claim or any part thereof. 
The Secretary shall also have the 
authority to waive such claims if the 
Secretary determines that to do so 
would serve the purposes of the 
Program. This provision shall not 
diminish the authority of the Attorney 
General of the United States under 
section 516 of Title 28, U.S. Code, to 
conduct litigation on behalf of the 
United States.
(Catalog of Federal Domestic Assistance Nos. 
10.553,10.555, and 10.556)
(Secs. 804, 816 and 817, Pub. L. 97-35, 95 Stat. 
521-535,42 U.S.C. 1753,1756,1759,1771 and 
1785)

Signed on; March 26,1982.
Samuel J. Cornelius,
Administrator, Food and Nutrition Service.
[FR Doc. 82-8681 Filed 4-1-82; 8:45 am)
BILLING CODE 3410-30-M

7 CFR Parts 210,215,220, 230, 235, 
and 245

[Arndts., 4 9 ,2 3 ,4 1 ,7 ,6  and 23, 
Respectively]

Termination of Food Service 
Equipment Assistance Program

AGENCY: Food and Nutrition Service, 
USDA.
a c t io n : Final rule.

s u m m a r y : Based on provisions of the 
Omnibus Budget Reconciliation Act of 
1981 (Public Law 97-35), this final rule 
amends the school lunch, school 
breakfast, special milk, and food service 
equipment assistance programs’ 
regulations, and the regulations on State 
administrative expense funds and on 
determining eligibility for free and 
reduced price meals and free milk. This 
final rule terminates the Food Service 
Equipment Assistance Program (FSEA) 
because Public Law 97-35 repeals the 
authorization for the program. A 
technical amendment to the milk 
program regulations is also included.

e f f e c t iv e  DATE: October 1,1981.

FOR FURTHER INFORMATION CONTACT: 
Stanley C. Garnett, Branch Chief, Policy 
and Program Development Branch, 
School Programs Division, Food and 
Nutrition Service, USDA, Alexandria,
VA 22302, (703) 756-3620. 
SUPPLEMENTARY INFORMATION: In 
accordance with the Paperwork 
Reduction Act of 1980, (44 U.S.C. 3507), 
the reporting or recordkeeping 
provisions that are included in this final 
rule will be submitted for approval to 
the Office of Management and Budget 
(OMB). They are not effective until OMB 
approval has been obtained.

Classification
This action has been reviewed under 

Executive Order 12291 and Secretary’s 
Memorandum No. 1512-1 and has not 
been classified major because it does 
not meet any of the three criteria 
identified under the Executive Order. 
This action will not have an annual 
effect on the economy of $100 million or 
more nor will it have a major increase in 
costs or prices for individual industries, 
Federal, State or local government 
agencies, or geographic regions. This 
action will not have significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States based 
enterprises to compete with foreign 
based enterprises in domestic or export 
markets.

The rule has also been reviewed with 
regard to the requirements of Public Law 
96-354. The Administrator of the Food 
and Nutrition Service, has certified that 
this rule does not have a significant 
economic impact on a substantial 
number of small entities.

The Administrator has determined 
pursuant to 5 U.S.C. 553 (b) and (d) that 
good cause exists for making this rule 
effective earlier than 30 days after 
publication because Public Law 97-35 
mandates that this rule be effective on 
October 1,1981. Solicitation of public 
comments is unnecessary and contrary 
to the public interest because the 
provisions of this rule are 
nondiscretionary.

Background
Section 5 of the Child Nutrition Act of 

1966, as amended, authorized the 
payment of funds to States to assist 
them in supplying schools with low 
income students with equipment other 
than real property, for the storage, 
preparation, transportation, and serving 
of food to enable them to establish, 
maintain, and expand school food 
service programs.

The Department has assisted as many 
eligible schools as possible within the 
limited funds available. Schools 
approved for such funds are required to 
participate in the lunch program or 
breakfast program, or both.

The need for the FSEA Program has 
diminished over the past few years 
alleviating the need for continuing 
Federal funding. Sections 805 and 819 of 
Pub. L. 97-35 repeal the authority for the 
FSEA Program resulting in the 
termination of the Program effective on 
October 1,1981.

In the near future the Food and 
Nutrition Service will issue guidance on 
program closeout procedures for Fiscal 
Year 1981 and all previous fiscal years,
Technical Amendment to the Special 
Milk Program

On October 20,1981 the Department 
published Amendment 22 to the Special 
Milk Program (46 FR 51363). That 
amendment contained two technical 
errors which are corrected in this rule.
In § 215.8 Reimbursement payments, 
paragraph (a) should have been 
removed because it is now obsolete. As 
required by Section 807 of Pub. L. 97-35, 
only schools which do not participate in 
another federally funded food service 
program authorized by the Child 
Nutrition Act of 1966, or the National 
School Lunch Act may participate in the 
Special Milk Program. Amendment 22 
stated that in § 215.8 paragraph (b)(1) 
the second sentence beginning with the 
word "However” and ending with the 
word “institution” was removed. This 
sentence was inadvertently removed. 
This sentence is reinstated in this rule.

Accordingly, Parts 210, 215, 220, 230, 
235, and 245 are amended as follows:

PART 210—NATIONAL SCHOOL 
LUNCH PROGRAM

§ 210.17 [Am ended]
In § 210.17 M anagement evaluations 

and audits, paragraph (a)(4) is amended 
by removing the reference “ a n d  Food 
Service Equipment Assistance 
Program,”.

PART 215—SPECIAL MILK PROGRAM 
FOR CHILDREN

1. In § 215.8 Reim bursem ent 
paym ents, paragraph (a) is removed and 
reserved; and at the end of paragraph 
(b)(1), a second sentence is added to 
read as follows.

§ 215.8 Reim bursem ent payments.

(a) [Reserved]
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(b)(1) * * * However, in no event shall 
the reimbursement for each half-pint 
(236 ml.) of milk served to children 
exceed the cost of the milk to the school 
or child care institution.
*  *  * ,  *  *

§215.13 [Am ended]

2. In § 215.13 M anagement 
evaluations and audits, paragraph (a)(4) 
is amended by removing the reference 
“and Food Service Equipment 
Assistance Program,”.

PART 220—SCHOOL BREAKFAST 
PROGRAM 
§ 220.15 [Am ended]

In § 220.15 M anagement evaluations 
and audits, paragraph (a)(4) is amended 
by removing the reference ‘‘and Food 
Service Equipment Assistance 
Programs,”.

PART 230— FOOD SERVICE 
EQUIPMENT ASSISTANCE PROGRAM 
[REMOVED]

Part 230—Food Service Equipment 
Assistance Program is removed in its 
entirety.

PART 235—STATE ADMINISTRATIVE 
EXPENSE FUNDS

§ 235.7 [Am ended]

1. In § 235.7 R ecords and Reports, 
paragraph (c) is amended by removing 
the reference “and Food Service 
Equipment Assistance Program”.

§ 235.11 [Am ended]

2. In § 235.11 Other provisions, 
paragraph (a) is amended by removing 
the reference “and Food Service 
Equipment Assistance Program”.

PART 245—DETERMINING
e l ig ib il it y  f o r  f r e e  a n d
REDUCED PRICE MEALS AND FREE 
MILK IN SCHOOLS

§ 245.9 [Am ended]

In § 245.9 S pecial A ssistance 
Certification and Reimbursement 
Alternatives, paragraph (b)(1) is 
amended by removing the reference 
230”.

(Catalogue of Federal Domestic Assistance 
Nos. 10.555,10.556,10.553,10.560, and 10.554, 
respectively.)
(Secs. 805 and 819, Pub. L. 97-35, Stat. 521- 
535, 42 U.S.C. 1773)

Dated: March 26,1982.
Samuel J. Cornelius,
Administrator, Food and Nutrition Service.
|FR ° ° *  82-8930 Filed 4-1-82; 8:45 am|

billin g  c o d e  3410- 30-M

7 CFR Part 253 

[Arndt No. 1]

Food Distribution Program on Indian 
Reservations

a g e n c y : Food and Nutrition Service, 
USDA.
a c t io n : Final rule:

SUMMARY: This rule applies only to the 
Food Distribution Program on Indian 
Reservations and consists of technical 
amendments to Part 283 which was 
published on June 19,1979 (44 FR 35904- 
35942). The amendments correct 
oversights in the original rulemaking or 
provide interpretations of the intent of 
the June 19,1979 rules. This rule also 
redesignates the contents of Part 283 in 
its entirety and renumbers them as Part 
253.
EFFECTIVE DATE: June 1,1982.
FOR FURTHER INFORMATION CONTACT: 
Gwena Kay Tibbits, Chief, Program 
Monitoring and Policy Development 
Branch, Food Distribution Division, U.S. 
Department of Agriculture, Alexandria, 
VA 22302, (703) 756-3660.

The Final Impact Statement is 
available upon request from the above 
named individual.
SUPPLEMENTARY INFORMATION: 
Information collection requirements 
contained in this regulation (Sections 
253.4, 253.5, 253.9) have been approved 
by the Office of Management and 
Budget under the provisions of 44 U.S.C. 
Chapter 35.

This action has been reviewed under 
Executive Order No. 12291 and 
Secretary’s Memorandum No. 1512-1 
and has been classified “not 
significant." The Department has also 
determined that the action meets none 
of the three criteria listed in the 
definition of “major nile” in Executive 
Order 12291 on Federal Regulations.

Further, the Administrator of the Food 
and Nutrition Service (FNS) has 
determined that this action will not have 
a significant economic iihpact on a 
substantial number of small entities. The 
primary purpose of these proposed rules 
is to clarify the June 19,1979 (44 FR 
35904-35942) rulemaldng (Part 283) for 
proper application by Regional Offices 
and State agencies. These requirements 
will cause no significant increases in 
administrative costs of recipient 
agencies.

The Food Distribution Program on 
Indian Reservations is a program 
through which USDA provides donated 
foods (commodities) to eligible 
households living on Indian reservations 
or to eligible Indian tribal households 
living near a reservation. USDA

acquires commodities for distribution 
under the following provisions: Section 
418 of the Agricultural Act of 1949; 
Section 32 of Pub. L  320; Section 709 of 
the Food and Agricultural Act of 1973; 
Section 4(a) of the Agriculture and 
Consumer Protection A ct of 1973; and 
Section 1304 of the Food and 
Agricultural Act of 1977. Distribution o f ' 
the commodities can be effected either 
through a State distributing agency or an 
Indian Tribal Organization (ITO). An 
ITO may operate a Food Distribution 
Program on all or part of a reservation 
once the Department determines the 
ITO capable of effective and efficient 
administration. Funds for costs incurred 
administering the program are provided, 
in part, by the Department. An ITO in- 
kind contribution often absorbs the 
remaining administrative costs.

Household eligibility for receiving 
donated foods is based on income level, 
family size and other economic factors. 
Eligible households receive monthly 
food packages, which consist of a 
variety of commodities. The food 
package provides Indian households 
with a nutritious diet and offers an 
acceptable alternative to Food Stamp 
Program benefits.

The Department issued regulations on 
June 19,1979 for the overall operation of 
the Food Distribution Program on Indian 
Reservations. Since that time, several 
issues relating to the regulations have 
arisen. Proposed rules to amend the June 
19 rules were published in the Jufy 11, 
1980 Federal Register, (45 FR 46809- 
46811) and comments were solicited.
The Department received only fourteen 
comment letters in response to the 
proposed rule changes. Therefore, the 
Department felt that there were few 
objections to the amendments and is 
finalizing the rules with few changes 
from the proposed rules.
Numbering Change

The Food Distribution Program on 
Indian Reservations was included as a 
provision of the Food Stamp Act of 1977. 
Consequently, the 280 CFR unit numbers 
reserved for Food Stamp regulations 
were assigned to the Food Distribution 
Program on Indian Reservations. Since 
then, the Indian Food Distribution 
Program was reassigned within the 
Department and is now part of the Food 
Distribution Division. Therefore, the 
content of Part 283 is redesignated in its 
entirety and renumbered as Part 253.
Areas Near the Reservation

Regulations published in the June 19, 
1979 Federal Register allowed for the 
issuance of commodities to Indian tribal 
households which reside near the
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reservation (Part 253.4). This issuance is 
consistent with the delivery of benefits 
under Bureau of Indian Affairs 
programs. It was presumed by the 
Department that the issue of “near” the 
reservation would become self-defining 
by the household based on the distance 
to the reservation, the availability of the 
Food Stamp Program and availability of 
commercial food stores. However, 
instances have arisen since the June 19, 
1979 rules were ITO’s have requested 
permission to serve Indian tribal 
households living in urban places as far 
as 200 miles of more from the 
reservation. It was our intent to be 
consistent with other Federal programs 
providing off-reservation services, but 
not to replace the Food Stamp Program, 
particularly in urban places.

The July 11,1980 proposed 
amendment requires that if an ITO 
wishes to serve areas near the 
reservation with the Food Distribution 
Program, then it must describe the 
geographic boundaries of the near areas. 
Three commenters on the July 11 
proposed rules stated that location 
should not be the determining factor for 
the provision of services under this 
program. They said that those eligible 
tribal members who regularly return to 
the reservation for services should be 
allowed to obtain all services, including 
food distribution, upon their return to 
the reservation.

It is the Department’s position that 
dlearly defined service areas are needed 
by the administering agencies for the 
effective provision and monitoring of 
services. Without defined boundaries, it 
is difficult to determine eligibility of 
participants, and to provide adequate 
services for these participants.

It is also difficult to maintain effective 
communication and cooperation 
between various agencies providing 
benefits to participants without well- 
defined service areas. Delineation of 
these areas provides each agency with 
distinct jurisdictional regions for which 
they are responsible. Exchange of 
participation data can then be effected 
with greater ease and reliability when 
areas of responsibility have been so 
defined. Therefore, the Department is 
requiring that the ITO delineate and 
describe the geographic boundaries of 
areas near the reservation it wishes to 
serve with a Food Distribution Program. 
Also, any urban places outside the 
reservation boundaries will be excluded 
from the Program service area.
However, an ITO or State agency can 
request the Department to change this 
limitation with justification. 
Adjustments can be made on a case-by
case basis.

An urban place is a town or city with 
a population of 10,000 or more. This 
definition was selected as the result of 
research on the definitions of urban now 
used by various government agencies. 
The Department felt that the use of 
urban place to delineate Food 
Distribution Service areas was 
reasonable and consistent with other 
Federal programs.

Part 253.5 (former designation, § 283.5) 
of the June 19,1979 regulations called for 
periodic consultation between the State 
agency and the ITO, if the State agency 
was not an ITO. The purpose of the 
consultation was to review the current 
status and applicability of provisions in 
the Plan of Operation and the possible 
need to submit amendments to FNS for 
approval. Hie Department proposed in 
the July 11,1980 rules that this 
requirement for periodic consultation be 
deleted.

Two commenters favored the 
retention of this requirement. They felt 
this periodic consultation encourages a 
continuous working relationship 
between two parties. A provision for 
annual consultation remains in die 
regulations. This consultation is 
required in the preparation of annual 
State Plans of Operation. The number of 
communications or meetings between 
the two parties are not limited. The 
Department believes that the provision 
for annual consultation effects sufficient 
communication between the State 
agency and the TIT), and that a further 
required meeting is an unnecessary 
regulatory burden. Consequently, the 
Department is deleting the requirement 
for periodic consultation, yet 
maintaining the requirement for annual 
consultation, between the State agency 
and the ITO.

Certification and Eligibility of 
Households

The following regulation changes 
received few comments from interested 
parties. Therefore, the Department 
believes they are acceptable and is 
making them final as they were 
originally proposed in the July 11,1980 
regulations.

The examples provided in the June 19, 
1979 regulations under the vendor 
payments provision (formerly § 283.6, 
now § 253.6) are eliminated. The 
examples appeared to be a source of 
confusion for program administrators, 
and were never intended to limit the 
situations under which vendor payments 
could be excluded as income.

In response to concerns expressed by 
Food Distribution Program 
administrators, we are allowing the use 
of emergency authorized representatives 
in case of household illness or other

unforeseen circumstances that prevent 
the household from otherwise attaining 
commodities for which it is eligible. 
(Section 253.7, formerly § 283.7)

Newly designated § 253.7 (formerly 
§ 283.7) is amended to no longer require 
the notice of adverse action form in 
instances where households are 
switching from the Food Distribution 
Program to the Food Stamp Program. 
The adverse action form was not 
intended to cover program switchovers, 
particularly because the amount of time 
left in the month o f termination may not 
allow enough time to issue this form. 
The June 19,1979 regulations did not 
specifically state the purpose of the 
adverse action form, and there was 
confusion on the part of Program 
administrators over the applicability of 
the notice of adverse action for 
households switching programs.

The June 19,1979 regulations (§ 253.5, 
formerly § 283.5) require the State 
agency responsible for the Food 
Distribution Program to complete an 
annual budget submission which 
includes the five parts of Form AD-623. 
Part TV of this form calls for the 
submission of a program narrative. The 
information in this narrative is 
contained in the State Plan of Operation. 
The preparation and submission of a 
State Plan on a yearly basis has been an 
integral part of the Indian Food 
Distribution Program from its beginning. 
Section 283.5 of the regulations requests 
the submission of a State Plan without 
stipulating the frequency of submission. 
In order to clarify this point, newly 
designated § 253.5 is revised to 
specifically require the annual 
submission of a State Plan of Operation.

Section 253.9(h)(3), previously 
§ 283.9(h)(3), which requires the SF-272 
be submitted to FNS, will be revised to 
delete this reference. The submission o f  

the SF-272 is required by Attachment H 
of OMB Circular A-102 to report on c a s h  

transactions. The Circular allows, 
however, that Federal ngencies may 
waive the requirement for s u b m i s s i o n  o f  

the Report of Federal Cash T r a n s a c t i o n s  

when monthly advances do not e x c e e d  

$10,000 per quarter, provided that the 
advances are monitored through other 
forms contained in the Attachment or 
the grantee’s accounting controls are 
adequate to minimize excessive Federal 
advances. In fact, agencies which use 
the Treasury Check system (rather than 
a Letter of Credit) by definition have 
advances of less than $10,000 per month 
($120,000 per year). Further, FNS 
regulations (253.9(h)(2)) require that 
agencies receiving funds from FNS must 
report their financial status quarterly on 
form SF-269 “Financial Status Report."
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Since agencies using a Treasury Check 
system will have advances less than 
$10,000 monthly, and must report 
expenditures on the form SF-269, broken 
out by cost category, these agencies do 
not have to report using SF-272,
"Federal Cash TransactionsReport.” 
Therefore, § 253.9(h)(3) will be deleted 
from the June 19,1979 regulations. This 
change will benefit State agencies or 
ITO’s by reducing their reporting 
burden.

PART 253—ADMINISTRATION OF THE 
FOOD DISTRIBUTION PROGRAM FOR 
HOUSEHOLDS ON INDIAN 
RESERVATIONS 

Accordingly, 7 CFR Part 283, 
Subchapter C, is redesignated as 7 CFR 
Part 253, Subchapter B, and is amended 
as follows:
§ 283.1— 283.9 [Redesignated as 
§§ 253.1—253.9]

1. Sections 283.1 through 283.9 are 
redesignated as §§ 253.1 through 253.9 
with the table of sections reading as 
follows:
Sec.
253.1 General purpose and scope.
253.2 Definitions.
253.3 Availability of commodities.
253.4 Administration.
253.5 State agency requirements.
253.6 Eligibility of households.
253.7 Certification of households.
253.8 Commodity control, storage and 

distribution.
253.9 Administrative funds for State 

agencies.
Authority: 91 Stat. 958 (7U .S .C .2011-2027)
2. In newly designated § 253.2, 

paragraph (i) is added, and reads as 
follows:

§ 253.2 Definitions.
* * * * *

(i) "Urban place” means a town or 
c i t y  with a population of 10,000 or more.

3. In newly designated § 253.4, 
paragraph (d) is revised to read as 
follows:

§ 253.4 Adm inistration. 
* * * * *

(d) Application by an ITO. Any ITO 
which desires to participate in the Food 
Distribution Program shall file an 
application with the FNS Regional 
Office serving the State or States in 
which the reservation is located. The 
JTO shall specify if  it is requesting the 
rood Distribution Program alone or 
concurrently with the Food Stamp 
Program. The ITO shall also specify 
whether it wants either or both 
Programs on all or part of the 
reservation, and if on part, shall 
describe the geographic boundaries of 
hie relevant part(s). Additionally, if the

ITO wishes to serve areas near the 
reservation, the ITO shall describe the 
geographic boundaries of the near 
area(s) for FNS review and approval. 
Any urban place inside a reservation 
can be served by the Food Distribution 
Program. Any urban place outside 
reservation boundaries may not be 
served. However, an ITO or State 
agency can request the Department to 
change those limitations with 
justification. The ITO application shall 
also provide other information 
requested by FNS, including but hot 
limited to, that the ITO serves an 
established reservation or a reservation 
otherwise qualified as described in 
paragraph (c). Properly addressed 
applications shall be acknowledged by 
the FNS Regional Office in writing 
within five working days of receipt.
* * * * *

4. In newly designated § 253.5, the 
introductory text of paragraph (a)(1) is 
revised to read as follows; and 
paragraph (a)(l)(iii) is removed.

§ 253.5 State agency requirem ents.
(a) Plan o f  Operation. (1) The State 

agency which assumes responsibility for 
the Food Distribution Program shall 
submit an annual plan of operation for 
approval by FNS. Approval of the 
annual plan by FNS shall be a 
prerequisite to the donation of 
commodities available for use by 
households under § 253.9 of this part. No 
amendment to the plan of operation of 
any State agency shall be effective 
without prior approval of FNS, and FNS 
may require amendment of any plan as 
a condition of continuing approval. If the 
agency is not an ITO, the appropriate 
agency of the State government shall 
also:
* * * * *

5. in  newly designated § 253.7, 
paragraphs (a)(10)(ii) and (b)(3)(iii)(A) 
are revised to read as follows:

§ 253.7 C ertification o f households.
(a) * *  *
(10) * * *
(ii) Obtaining com m odities. An 

authorized representative of the 
household may be designated to obtain 
commodities. Designation shall be made 
at the time the application is completed 
except that the household may be 
permitted to designate an emergency 
authorized representative in the event 
that illness or other unforeseen 
circumstances prevent the household 
from otherwise obtaining commodities. 
Designation of an emergency authorized 
representative must be made in writing 
by a responsible member of the 
household. State agencies may 
distribute commodities to household

members or authorized representatives 
presenting an identification card or 
other appropriate identification that 
satisfactorily identifies the member 
obtaining commodities.
* * * * *

(b) * * *
(3) * * *
(iii) * * *
(A) Prior to any action to reduce or 

terminate a household’s benefits within 
the certification period, except for 
households voluntarily switching 
program participation from the Food 
Distribution Program to the Food Stamp 
Program, State agencies shall provide 
the household timely and adequate 
advance notice before the adverse 
action is taken.
* * * * *

§ 253.9 [Am ended]
6. In newly designated § 253.9, 

paragraph (h)(3) is removed. Paragraph
(h)(4) is redesignated as (h)(3). 
* * * * *

Dated: March 26,1982.
Samuel J. Cornelius,
Administrator, Food and Nutrition Service.
[FR Doc. 82-8680 Filed 4-1-82; 8:45 am]
BILLING CODE 3410-30-M

Agricultural Marketing Service 

7 CFR Part 910 

[Lem on Reg. 353]

Lemons Grown in California and 
Arizona; Limitation o f Handling

a g e n c y : Agricultural Marketing Service, 
USDA.
a c t io n : Final rule.

s u m m a r y : This regulation establishes 
the quantity of fresh Califomia-Arizona 
lemons that may be shipped to market 
during the period April 4 -1 0 ,1 9 8 2 . Such 
action is needed to provide for orderly 
marketing of fresh lemons for this period 
due to the marketing situation 
confronting the lemon industry. 
EFFECTIVE DATE: April 4 ,1982 .
FOR FURTHER INFORMATION CONTACT: 
William J. Doyle, Acting Chief, Fruit 
Branch, F&V, AMS, USDA, Washington,
D.C. 20250, telephone 202-447-5975. 
SUPPLEMENTARY INFORMATION: This rule 
has been reviewed under Secretary’s 
Memorandum 1512-1 and Executive 
Order 12291 and has been designated a 
“non-major” rule. This regulation is 
issued under the marketing agreement, 
as amended, and Order No. 910, as 
amended (7 CFR Part 910), regulating the 
handling of lemons grown in California


