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d epa rtm en t o f  a g r ic u l t u r e

Food and Nutrition Service

7CFR Parts 210,215, and 220

[Amdt. Nos. 50 ,24  and 42 respectively]

Matching Requirements, Limitations 
on Direct USDA Adm inistration and 
USDA Claims Adjustment Authority

agency: Food and Nutrition Service, 
USDA.
action: Emergency final rule.

sum mary: Hie Food and Nutrition 
Service (FNS) is amending the 
regulations for the National School 
Lunch Program (NSLP) to delete the 
three-to-one matching requirement, fix 
State revenue matching (SRM) 
requirements at thirty percent of Section 
4 NSLP funds received during School 
•ear 1980-81, and to exempt from SRM 
requirements those Section 4 NSLP 
junds provided to private schools if the 
tate agency (SA) is prohibited by law 

trom disbursing SRM funds to such 
schools. Finally, the NSLP, School 
«reakfast Program (SBP) and Special 
Milk Program for Children (SMP) 
regulations are being amended to limit 
airect FNS administration of the NSLP 
and SBP to schools and the SMP to 
Trt.0°k  and care institutions only 
H-k ^  *s Pr°hi*dted by law from 

sbursing Federal funds to such schools 
and institutions or if FNS has 
continuously administered such 
Programs since October 1,1980, and to 
f V»k • Secretary of Agriculture 

°r*L̂  *° adiust any claims arising 
er these Programs. These changes 

¡J® p a ired  under Pub.L. 97-35, the 
mnibus Reconciliation Act of 1981. 

rpnetlon °f the three-to-one matching
m T ïement in the NSLP WÜI simplify 

requirements for that Program 
d result in less reporting,

recordkeeping and paperwork. By fixing 
the SRM requirement level, States will 
either not need to or will find it easier to 
estimate the amount of SRM funds 
needed each year. Exempting Section 4 
NSLP funds paid to private schools from 
SRM requirements in certain States will 
encourage more States to administer the 
NSLP in private schools. The limitation 
on direct FNS administration of the 
NSLP, SBP and SMP will mean that FNS 
will not assume the administration of 
these programs in any additional private 
schools and child care institutions 
unless State laws are enacted 
prohibiting the disbursement of Federal 
funds to such schools and institutions. 
Finally, the claims adjustment 
provisions will give the Secretary 
needed flexibility in resolving claims 
arising under these programs.
EFFECTIVE DATE: Matching 
requirements—July 1,1981, claims 
adjustment provisions—August 13,1981, 
and all other provisions—October 1, 
1981.

In accordance with the Paperwork 
Reduction Act of 1980, (44 U.S.C. 3507), 
the reporting requirements contained in 
this regulation have been approved by 
OMB (OMB Clearance No. 40-R3005). 
The recordkeeping requirements in 
§ 210.6(f) are subject to review by OMB 
and are not effective until approved by 
OMB.
FOR FURTHER INFORMATION CONTACT: 
Stanley C. Garnett, Branch Chief, Policy 
and Program Development Branch, 
School Programs Division, FNS, USDA, 
Alexandria, Virginia 22302, (703) 756- 
3620.
SUPPLEMENTARY INFORMATION: 

Classification
This action has been reviewed under 

Executive Order 12291 and has not been 
classified major because it does not 
meet any of the three criteria identified 
under the Executive Order. This action 
will not have an annual effect on the' 
economy of $100 million or more, nor 
will it result in major increases in costs 
or prices for consumers; individual 
industries; Federal, State or local 
government agencies; or geographic 
regions. This action will not have 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of U.S. based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets.

This rule has also been reviewed with 
regard to the requirements of Pub. L. 96- 
354, the Regulatory Flexibility Act. 
Samuel J. Cornelius, Administrator of 
the Food and Nutrition Service, has 
certified that this emergency final rule 
does not have a significant adverse 
economic impact on a substantial 
number of small entities although it will 
affect virtually all SFAs participating in 
the School Nutrition Programs.

The Administrator has also 
determined pursuant to 5 U.S.C. 8553(b) 
and (d) that good cause exists for 
making this rule effective earlier than 30 
days after publication because under 
Pub. L  97-35, the provisions of (his rule 
were effective on July 1, August 13, or 
October 1,1981. Solicitation of public 
comments is unnecessary and contrary 
to the public interest since the 
provisions of this rule are 
nondiscretionary.

Background

State matching requirements have 
been a component of the NSLP since its 
inception in 1946. Under the original 
National School Lunch Act, States were 
required to match, beginning in Fiscal 
Year 1947, each dollar of Federal cash 
assistance received under Section 4 of 
the National School Lunch Act with one 
dollar from State sources (including 
children’s payments). If a State’s per 
capita income was below the national 
average per capita income, this amount 
was reduced proportionately. This 
amount was progressively increased 
until, by Fiscal Year 1956, States were 
required to provide three dollars for 
every dollar of Federal assistance 
received. To meet this matching 
requirement. States could apply the 
reasonable value of donated services, 
supplies, facilities and equipment as 
well as cash expended at the local level 
in support of the Program. In fact, 
children’s payments for lunches were 
also allowable. With the passage of Pub. 
L. 91-248 in 1970, the matching 
requirement was broadened to require 
that, for the fiscal year beginning July 1, 
1971, at least four percent of a State’s 
matching requirement be made up of 
State revenue appropriated or used 
specifically for program purposes (the 
SRM requirement). This amount was 
increased progressively to ten percent 
for the school year beginning in 1977. In 
1975, under Pub. L. 94-105, the three-to- 
one matching requirement was reduced
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by making it apply only to Section 4 
NSLP funds used to reimburse paid 
meals. However,, the SRM requirement 
remained applicable to all Section 4 
funds used in the NSLP. Consequently, 
the three-to-one matching requirement 
became more of a reporting and 
monitoring exercise than a meaningful 
program requirement since in virtually 
every State the average charge for a 
paid lunch exceeded the Section 4 
reimbursement by three times, thus 
satisfying the matching requirement 
from this source alone.

Section 804 of Pub. L. 97-35 amends 
Section 7 of the National School Lunch 
Act to delete die three to one matching 
requirement. Instead, the amount of 
State revenue appropriated or used 
specifically for program purposes must 
be equal to at least thirty percent of the 
funds made available to States under 
Section 4 of the NSLP during School 
Year 1980-81. However, as in the past, a 
pro rata downward adjustment in the 
thirty percent matching requirement will 
be made annually for States with per 
capita incomes below the national 
average. These adjustments will be 
made will in advance of the school year 
in order to provide States with ample 
lead time. As a result, States will be 
better able to plan for and provide the 
revenue necessary to meet the matching 
requirement since it is tied to a stable 
base, i.e. Section 4 funds received in the 
1980-81 School Year. However, since the 
payment of Section 4 funds is contingent 
upon the fulfillment of this matching 
requirement, if a State fails to provide 
adequate matching funds during a 
school year, that State would not 
receive its entire Section 4 grant.

Section 804 of Pub. L. 97-35 also 
exempts from SRM requirements those 
Section 4 NSLP funds which are 
disbursed to private schools by SAs that 
are prohibited by law from disbursing 
State appropriated funds to such 
schools. In die past, if there were such 
prohibitions, the State agency was 
required to obtain sufficient State 
revenues to match all Section 4 funds 
expended by the State but could not 
distribute any of those revenues to the 
private schools. As a result, the public 
schools in such States received 
proportionately more SRM funds than 
did public schools in other States while 
the private schools received no SRM 
funds. This provision will make the SRM 
requirement consistent among States. It 
may also encourage some States to 
assume administration of the NSIP in 
non-public schools from FNS since these 
States may not be required to provide 
SRM funds for such schools.

Finally, Section 804 of Pub. L. 97-35 
also provides for disbursement of SRM 
funds to the extent the State deems 
practicable, to schools participating in 
the NSLP. The intent of this provision is 
to give the States discretionary authority 
to target SRM funds to schools in greater 
need. This is much less restrictive than 
the previous provison of the National 
School Lunch Act which required States, 
to the extent deemed practicable, to 
disburse SRM funds to schools in the 
same proportion that each school 
received NSLP, SBP and Food Service 
Equipment Assistance funds.

Section 817 of Pub. L. 97-35 limits 
direct ÜSDA administration of the 
NSLP, SBP and SMP to eligible 
nonpublic schools of any State in which 
the SA is prohibited by law from 
disbursing F ederal funds to such schools 
and to any other nonpublic schools that 
have been under continuous USDA 
administration since October 1,1980. 
Unless directly administered since 
October 1,1980, the Department can no 
longer administer the NSLP to private 
schools in States where the State agency 
is not permitted by law to match Section 
4 funds for such schools. Thus, these 
provisions which are effective October
1,1981, prohibit the Department from 
assuming the administration of the 
NSLP, SBP and SMP in States which are 
currently administering these programs 
unless State laws are enacted 
prohibiting the disbursement of Federal 
funds to private schools. This emergency 
final rule implements these limitations 
for all three of these Programs.

Finally, this emergency final rule 
implements for the NSLP, SBP and SMP, 
Section 816 of Pub. L  97-35 which gives 
the Secretary authority to resolve any 
and all claims arising under these 
programs. The authority granted to the 
Department under this provision should 
simplify and expedite claims actions 
within these programs.

Accordingly, Part 210—National 
School Lunch Program, Part 215— 
Special Milk Program for Children and 
Part 220—School Breakfast Program are 
amended as follows:

PART 210—NATIONAL SCHOOL 
LUNCH PROGRAMS n
[Arndt. 50]

1. In § 210.3, paragraphs (b) and (b—1) 
are revised to read as follows:

§ 210.3 Adm inistration. 
* * * * *

(b) Within the States, responsibility 
for the administration of the Program in 
schools, as defined in § 210.2(o) (1) and
(o) (3), shall be in the State educational 
agency, except that FNSRO shall

administer the Program with respect to 
nonprofit private schools, as defined in 
§ 210.2(o)(l), of any State wherein the 
State educational agency is not 
permitted by law to disburse Federal 
funds paid to it under the Program to 
such schools; Provided, however, that 
FNSRO shall also administer the 
Program in all other nonprofit private 
schools which have been under 
continuous FNS administration since 
October 1,1980 unless the 
administration of the Program to such 
private schools is assumed by a State 
agency.

(b-1) Within the States, responsibility 
for the administration of the Program in 
schools, as defined in § 210.2(o)(2), shall 
be in the State educational agency or if 
the State educational agency cannot 
administer the Program in such schools, 
such other agency of the State as has 
been designated by the Governor or 
other appropriate executive or 
legislative authority of the State and 
approved by the Department to 
administer the Program in such schools; 
Provided, how ever, That FNSRO shall 
administer the Program in such schools 
if the State agency is not permitted by 
law to disburse Federal funds paid to it 
under the Program to such schools; and 
Provided, further, That FNSRO shall 
also administer the Program in all other 
such schools which have been under 
continuous FNS administration since 
October 1,1980 unless the 
administration of the Program to such 
schools is assumed by a State agency.
* * * * *

2. Section 210.6 is amended by 
revising paragraphs (a) through (h) to 
read as follows:

§ 210.6 Matching of Funds.
(a) State revenue matching—For each 

school year beginning July 1,1981, the 
amount of State revenues (excluding 
State revenues derived from the 
operation of the Program) appropriated 
or used s p e c i f i c a l l y  for Program 
purposes by each State (other than any 
State revenues expended for salaries 
and administrative expenses of the 
Program at the State level) shall not be 
less than 30 percent of the funds 
r e c e i v e d  by such State under S e c t i o n  4 
of the National School Lunch Act d u rin g  

the school year beginning July 1,1980. 
Provided, how ever, That if the per 
capita income of any State is less than 
the per capita income of the United 
States, the matching requirements so 
computed shall be decreased by the 
percentage by which the State per 
capita income is below the per capita 
income of the United States.
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(b) Private school exem ption—No 
State in which the State agency is 
prohibited by law from disbursing State 
appropriated funds to non-public 
schools shall be required to match 
general cash-for-food assistance funds 
expended for meals served in such 
schools, or to disburse to such schools 
any of the State revenues required to 
meet the requirements of paragraph (a) 
of this section. Furthermore, the 
requirements of this section do not 
apply to schools in which the Program is 
administered by a FNSRO.

(c) Territorial w aiver—Beginning July 
1,1980, American Samoa and the 
Northern Mariana Islands shall be 
exempt from the matching requirements 
of paragraph (a) of this section if their 
respective matching requirements are 
under $100,000.

(d) A pplicable revenues—The 
following State revenues, appropriated 
or used specifically for program 
purposes which are expended for any 
school year shall be eligible for meeting 
the applicable percentage of the 
matching requirements prescribed in 
paragraph (a) of this section for that 
school yean (1) State revenues 
disbursed by the State agency to School 
Food Authorities for Program purposes, 
including revenue disbursed in nonprofit 
private schools where the State 
administers the Program in such schools; 
(2) State revenues made available to 
School Food Authorities and transferred 
by the School Food Authorities to the 
nonprofit school food service accounts 
or otherwise expended by the School 
Food Authorities in connection with the 
nonprofit school food service programs; 
and (3) State revenues used to finance 
the costs (other than State salaries or 
other State administrative costs) of: (i) 
Local Program supervision; (ii) operating 
the Program in participating schools; 
ond (iii) the intrastate distribution of 
foods donated under Part 250 of this 
jmapter to schools participating in the 
Program.

(e) Distribution o f matching 
revenues—-All State revenues made 
available under paragraph (a) of this 
section shall be disbursed to School 
Food Authorities participating in the 
Program, except as provided for under 
Paragraph (b) of this section.
^terminations of the practicability of 
istribution may be made with respect 
° n c âss °L School Food Authorities a: 
Well as with respect to individual Schoi 
rood Authorities.

(f) Accounting system —The State 
agency shall establish or cause to be 
established a system whereby all 
expended State revenues counted in 
Meeting the matching requirements 
Prescribed in paragraph (a) of this

section are properly documented and 
accounted for.

(g) Reports—S/A’s shall demonstrate 
. that the required amount of State

revenues have been expended in 
connection with the Program during any 
school year, based upon reports to be 
submitted by the State agency at the 
close of such school year.

(h) Failure to m atch—If, in any school 
year, a State fails to meet file State 
revenue matching requirement, as 
prescribed in paragraph (a) of this 
section, the general cash-for-food 
assistance funds utilized by the State 
during that school year shall be subject 
to recall by and repayment to FNS.
* * * * *

3. In § 210.16, a new paragraph (i) is 
added as follows:

§ 210.16 Claims against School Food 
Authorities.
* * * * * *

(i) The Secretary shall have the 
authority to determine the amount of, to 
settle, and to adjust any claim arising 
under the Program, and to compromise 
or deny such claim or any part thereof. 
The Secretary shall also have the 
authority to waive such claims if  the 
Secretary determines that to do so 
would serve the purposes of the 
Program. This provision shall not 
diminish the authority of the Attorney 
General of the United States under 
section 516 of Title 28, U.S. Code, to 
conduct litigation on behalf of the 
United States.

PART 215—SPECIAL MILK PROGRAM 
FOR CHILDREN

[Arndt. 24]
1. In § 215.3, paragraph (c) is revised 

to read as follows:

§ 215.3 Adm inistration.
*  *  *  *  *

(c) FNSRO shall administer the 
Program in any school as defined in 
§ 215.2(v)(l) or § 215.2(v)(2) or in any 
child-care institution as defined in 
§ 215.2(e) wherein the State agency is 
not permitted by law to disburse Federal 
funds paid to it under the Program; 
Provided, how ever, That FNSRO shall 
also administer the Program in all other 
schools and child-care institutions 
which have been under continuous FNS 
administration since October 1,1980 
unless the administration of such 
schools and institutions is assumed by a 
State agency. References in this part to 
“FNSRO where applicable” are to 
FNSRO as the agency administering the 
Program to schools or child-care 
institutions within certain States.
*  *  *  *  *

2. In § 215.12. a new paragraph (h) is 
added as follows:

§215.12 Claims against schools o r child
care institutions.
* . * ■ * ■■ * ■.

(h) The Secretary shall have the 
authority to determine the amount of, to 
settle, and to adjust any claims arising 
under the Program, and to compromise 
or deny such claim or any part thereof. 
The Secretary shall also have the 
authority to waive such claims if the 
Secretary determines that to do so 
would serve the purposes of the 
Program. This provision shall not 
diminish the authority of the Attorney 
General of the United States under 
section 516 of Title 28, U.S. Code, to 
conduct litigation on behalf of the 
United States.

PART 220—SCHOOL BREAKFAST 
PROGRAM

[Arndt. 42]

1. In § 220.3, paragraphs (b) and (c) 
are revised to read as follows:

§ 220.3 Adm inistration.
* * * * *

(b) Within the States, responsibility 
for the administration of the Program in 
schools as defined in § § 220.2 (u)(l) and

♦ (u)(3) shall be in the State educational 
agency, except that FNSRO shall 
administer the Program with respect to 
nonprofit private schools as defined in 
§ 220.2(u)(l) of any State wherein the 
State educational agency is not 
permitted by law to disburse Federal 
funds paid to it under the Program; 
Provided, however, that FNSRO shall 
also administer the Program in all other 
nonprofit private schools which have 
been under continuous FNS 
administration since October 1,1980, 
unless the administration of such private 
schools is assumed by a State agency.

(c) Within the States, responsibility 
for the administration of the Program in 
schools as defined in § 220.2(u)(2) shall 
be in the State educational agency, or if 
the State educational agency cannot 
administer the Program in such schools, 
such other agency of the State as has 
been designated by the Governor or 
other appropriate executive or 
legislative authority of the State and 
approved by the Department to 
administer the Program in such schools: 
Provided, however, that FNSRO shall 
administer the Program in such schools 
if the State agency is not permitted by 
law to disburse Federal funds paid to it 
under the Program to such schools; and 
Provided, further, that FNSRO shall also 
administer the Program in all other such
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schools which have been under 
continuous FNS administration since 
October 1,1980, unless the 
administration of such schools is 
assumed by a State agency.
*  *  *  #

2. In § 220.14, a new paragraph (i) is 
added as follows;

§ 220.14 Claims against School Food 
Authorities.
* * * * *

(i) The Secretary shall have the 
authority to determine the amount of, to 
settle, and to adjust any claim arising 
under the Program, and to compromise 
or deny such claim or any part thereof. 
The Secretary shall also have the 
authority to waive such claims if the 
Secretary determines that to do so 
would serve the purposes of the 
Program. This provision shall not 
diminish the authority of the Attorney 
General of the United States under 
section 516 of Title 28, U.S. Code, to 
conduct litigation on behalf of the 
United States.
(Catalog of Federal Domestic Assistance Nos. 
10.553,10.555, and 10.556)
(Secs. 804, 816 and 817, Pub. L. 97-35, 95 Stat. 
521-535,42 U.S.C. 1753,1756,1759,1771 and 
1785)

Signed on; March 26,1982.
Samuel J. Cornelius,
Administrator, Food and Nutrition Service.
[FR Doc. 82-8681 Filed 4-1-82; 8:45 am)
BILLING CODE 3410-30-M

7 CFR Parts 210,215,220, 230, 235, 
and 245

[Arndts., 4 9 ,2 3 ,4 1 ,7 ,6  and 23, 
Respectively]

Termination of Food Service 
Equipment Assistance Program

AGENCY: Food and Nutrition Service, 
USDA.
a c t io n : Final rule.

s u m m a r y : Based on provisions of the 
Omnibus Budget Reconciliation Act of 
1981 (Public Law 97-35), this final rule 
amends the school lunch, school 
breakfast, special milk, and food service 
equipment assistance programs’ 
regulations, and the regulations on State 
administrative expense funds and on 
determining eligibility for free and 
reduced price meals and free milk. This 
final rule terminates the Food Service 
Equipment Assistance Program (FSEA) 
because Public Law 97-35 repeals the 
authorization for the program. A 
technical amendment to the milk 
program regulations is also included.

e f f e c t iv e  DATE: October 1,1981.

FOR FURTHER INFORMATION CONTACT: 
Stanley C. Garnett, Branch Chief, Policy 
and Program Development Branch, 
School Programs Division, Food and 
Nutrition Service, USDA, Alexandria,
VA 22302, (703) 756-3620. 
SUPPLEMENTARY INFORMATION: In 
accordance with the Paperwork 
Reduction Act of 1980, (44 U.S.C. 3507), 
the reporting or recordkeeping 
provisions that are included in this final 
rule will be submitted for approval to 
the Office of Management and Budget 
(OMB). They are not effective until OMB 
approval has been obtained.

Classification
This action has been reviewed under 

Executive Order 12291 and Secretary’s 
Memorandum No. 1512-1 and has not 
been classified major because it does 
not meet any of the three criteria 
identified under the Executive Order. 
This action will not have an annual 
effect on the economy of $100 million or 
more nor will it have a major increase in 
costs or prices for individual industries, 
Federal, State or local government 
agencies, or geographic regions. This 
action will not have significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States based 
enterprises to compete with foreign 
based enterprises in domestic or export 
markets.

The rule has also been reviewed with 
regard to the requirements of Public Law 
96-354. The Administrator of the Food 
and Nutrition Service, has certified that 
this rule does not have a significant 
economic impact on a substantial 
number of small entities.

The Administrator has determined 
pursuant to 5 U.S.C. 553 (b) and (d) that 
good cause exists for making this rule 
effective earlier than 30 days after 
publication because Public Law 97-35 
mandates that this rule be effective on 
October 1,1981. Solicitation of public 
comments is unnecessary and contrary 
to the public interest because the 
provisions of this rule are 
nondiscretionary.

Background
Section 5 of the Child Nutrition Act of 

1966, as amended, authorized the 
payment of funds to States to assist 
them in supplying schools with low 
income students with equipment other 
than real property, for the storage, 
preparation, transportation, and serving 
of food to enable them to establish, 
maintain, and expand school food 
service programs.

The Department has assisted as many 
eligible schools as possible within the 
limited funds available. Schools 
approved for such funds are required to 
participate in the lunch program or 
breakfast program, or both.

The need for the FSEA Program has 
diminished over the past few years 
alleviating the need for continuing 
Federal funding. Sections 805 and 819 of 
Pub. L. 97-35 repeal the authority for the 
FSEA Program resulting in the 
termination of the Program effective on 
October 1,1981.

In the near future the Food and 
Nutrition Service will issue guidance on 
program closeout procedures for Fiscal 
Year 1981 and all previous fiscal years,
Technical Amendment to the Special 
Milk Program

On October 20,1981 the Department 
published Amendment 22 to the Special 
Milk Program (46 FR 51363). That 
amendment contained two technical 
errors which are corrected in this rule.
In § 215.8 Reimbursement payments, 
paragraph (a) should have been 
removed because it is now obsolete. As 
required by Section 807 of Pub. L. 97-35, 
only schools which do not participate in 
another federally funded food service 
program authorized by the Child 
Nutrition Act of 1966, or the National 
School Lunch Act may participate in the 
Special Milk Program. Amendment 22 
stated that in § 215.8 paragraph (b)(1) 
the second sentence beginning with the 
word "However” and ending with the 
word “institution” was removed. This 
sentence was inadvertently removed. 
This sentence is reinstated in this rule.

Accordingly, Parts 210, 215, 220, 230, 
235, and 245 are amended as follows:

PART 210—NATIONAL SCHOOL 
LUNCH PROGRAM

§ 210.17 [Am ended]
In § 210.17 M anagement evaluations 

and audits, paragraph (a)(4) is amended 
by removing the reference “ a n d  Food 
Service Equipment Assistance 
Program,”.

PART 215—SPECIAL MILK PROGRAM 
FOR CHILDREN

1. In § 215.8 Reim bursem ent 
paym ents, paragraph (a) is removed and 
reserved; and at the end of paragraph 
(b)(1), a second sentence is added to 
read as follows.

§ 215.8 Reim bursem ent payments.

(a) [Reserved]


