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Area Offices
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Jacob K. Javits Federal Building, 26 Federal 

Plaza, New York, New York 10278.

Area Offices
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00918.
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William J. Green, Jr., Federal Building, 600 
Arch St., Philadelphia, Pennsylvania 19106.

Federal Building, 1000 Liberty Ave., 
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M ID-CONTINENT REGIO N
1256 Federal Building, 1520 Market St., St. 
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Area Offices
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601 E. 12th St., Kansas City, Missouri 64106. 
1520 Market St., St. Louis, Missouri 63103.

W ESTERN REGION
23rd Floor, 525 Market Street, San 

Francisco, California 94105.

Area Offices
522 North Central Ave., Phoenix, Arizona 

85004.
845 S. Figueroa Street, 3rd Floor, Los 

Angeles, California 90017.
650 Capitol Mall, Sacramento, California 

95814.
880 Front Street, San Diego, California 

92188.
525 Market Street, San Francisco,

California 94105.
300 Ala Moana Boulevard, Book 50028, 

Honolulu, Hawaii 96850.

NOR THW EST REGION
Room 2562, Federal Building, 915 Second 

Avenue, Seattle, Washington 98174.

Area Offices
Federal Building and Courthouse 701 C 

Street, Box 22, Anchorage, Alaska 99513.
Federal Building, Room 376,1220 S.W. 3rd 

St., Portland, Oregon 97204.
Room 2562 Federal Building, 915 Second 

Ave., Seattle, Washington, 98174.
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DEPARTMENT OF LABOR

Employment Standards 
Administration, Wage and Hour 
Division

Minimum Wages for Federal and 
Federally Assisted Construction; 
General Wage Determination 
Decisions

General wage determination decisions 
of the Secretary of Labor specify, in 
accordance with applicable law and on 
the basis of information available to the 
Department of Labor from its study of 
local wage conditions and from other 
sources, the basic hourly wage rates and 
fringe benefit payments which are 
determined to be prevailing for the 
described classes of laborers and 
mechanics employed on construction 
projects of the character and in the 
localities specified therein.

The determinations in these decisions 
of such prevailing rates and fringe 
benefits have been made by authority of 
the Secretary of Labor pursuant to the 
provisions of the Davis-Bacon Act of 
March 3,1931, as amended (46 Stat.
1494, as amended, 40 U.S.C. 276a) and of 
other Federal statutes referred to in 29 
CFR 1.1 (including the statutes listed at 
36 FR 306 following Secretary of Labor’s 
Order No. 24-70) containing provisions 
for the payment of wages which are 
dependent upon determination by the 
Secretary of Labor under the Davis- 
Bacon Act; and pursuant to the * 
provisions of part 1 of subtitle A of title 
29 of Code of Federal Regulations, 
Procedure for Predetermination of Wage 
Rates (37 FR 21138) and of Secretary of 
Labor's Orders 12-71 and 15-71 (36 FR 
8755, 8756). The prevailing rates and 
fringe benefits determined in these 
decisions shall, in accordance with the 
provisions of the foregoing statutes, 
constitute the minimum wages payable 
on Federal and federally assisted 
construction projects to laborers and 
mechanics of the specified classes 
engaged on contract work of the 
character and in the localities described 
therein.

Good cause is hereby found for not , 
utilizing notice and public procedure 
thereon prior to the issuance of these 
determinations as prescribed in 5 U.S.C. 
553 and not providing for delay in 
effective date as prescribed in that 
section, because the necessity to issue 
construction industry wage 
determination frequently and in large 
volume causes procedures to be

impractical and contrary to the public 
, interest.

General wage determination decisions 
are effective from their date of 
publication in the Federal Register 
without limitation as to time and are to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5. 
Accordingly, the applicable décision 
together with any modifications issued 
subsequent to its publication date shall 
be made a part of every contract for 
performance of the described work 
within the geographic area indicated as 
required by an applicable Federal 
prevailing wage law and 29 CFR, Part 5. 
The wage rates contained therein shall 
be the minimum paid under such 
contract by contractors and 
subcontractors on the work.
Modifications and Supersedeas 
Decisions to General Wage 
Determination Decisions

Modifications and supersedeas 
decisions to general wage determination 
decisions are based upon information 
obtained concerning changes in 
prevailing hourly wage rates and fringe 
benefit payments since the decisions 
were issued.

The determinations of prevailing rates 
and fringe benefits made in the 
modifications and supersedeas 
decisions have been made by authority 
of the Secretary of Labor pursuant to die 
provisions of the Davis-Bacon Act of 
March 3,1931, as amended (46 Stat.
1494, as amended, 40 U.S.C. 276a) and of 
other Federal statutes referred to in 29 
CFR 1.1 (including the statutes listed at 
36 FR 306 following Secretary of Labor’s 
Order No. 24-70) containing provisions 
for the payment of wages which are 
dependent upon determination by the 
Secretary of Labor under the Davis- 
Bacon Act; and pursuant to the 
provisions of part 1 of subtitle A of tide 
29 of Code of Federal Regulations, 
Procedure for Predetermination of Wage 
Rates (37 FR 21138) and of Secretary of 
Labor’s Orders 13-71 and 15-71 (36 FR 
8755, 8756). The prevailing rates and 
fringe benefits determined in foregoing 
general wage determination decisions, 
as hereby modified, and/or superseded 
shall, in accordance with the provisions 
of the foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged in contract 
work of the character and in the 
localities described therein.

Modifications and supersedeas

decisions are effective from their date of 
publication in the Federal Register 
without limitation as to time and are to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5.

Any person, organization, or 
governmental agency having an interest 
in the wages determined as prevailing is 
encouraged to submit wage rate 
information for consideration by the 
Department. Further information and 
self-explanatory forms for the purpose 
of submitting this data may be obtained 
by writing to the U.S. Department of 
Labor, Employment Standards 
Administration, Wage and Hour 
Division, Office of Government Contract 
Wage Standards, Division of 
Government Contract Wage 
Determinations, Washington, D.C. 20210. 
The cause for not utilizing the 
rulemaking procedures prescribed in 5 
U.S.C. 553 has been set forth in the 
original General Determination 
Decision.

Modifications to General Wage 
Determination Decisions

The numbers of the decisions being 
modified and their dates of publication 
in the Federal Register are listed with 
each State.

California:
CA81-5119.................... .............  May 15.1981.
CA81-5132.................... .............  July 7,1981.

Connecticut
CT82-3001.................... .............  Feb. 5.1982.
CT81-3032.................... .............  May 15. 1981.

Hawaii: HI82-5105............... .............  Mar. 12. 1982.
Idaho: ID81-5157................. .............  Oct. 9. 1981.
Louisiana: LA81-4085......... .............  Nov. 6. 1981.
Minnesota: MN81-2047...... July 17, 1981.
Montana: MT82-5101-------- Ffih. 5. 1982.
New Jersey: N J81-305----- .............  Oct. 9, 1981.
Oregon: OR82-5100........... .............  Mar. 12.1982.
Tennessee: TN81-1202..... .............  May 1. 1981.
Texas: TX81-4079............... .............  Oct. 2, 1981.
Utah: UT81-5156........ ........ ,.............  Oct. 2, 1981.
Washington: WA81-5163.... Dee. 4. 1981.

Supersedeas Decisions to General Wage 
Determination Decisions

The numbers of the decisions being 
superseded and their dates of 
publication in the Federal Register are 
listed with each State. Supersedeas 
decision numbers are in parentheses 
following the numbers of the decisions 
being superseded.

Minois: IL79-2071(1182-2028)------- ...-------,. Sept 7,1979.

KS81-4053(KS82-4013)-------------------- Oct 1981.
KS81 -4047(KS82-4014).......................... July 6. 1981.
KS82-4003ÜÎS82-4015)---------- ---------  Jan. 15, 1982.
KS81-4099(KS82-4016).......................... Nov. 27. 1981.
KS81 -4100(KS82-4017)...~.--------------  Dec. 4. 1981.

Minnesota: MN80-2088(MN82-2029)-------- DEC. 19.1980.
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Cancellation of General Wage 
Determination Decisions

This is to advise all interested parties 
that the Department of Labor intends to 
withdraw 14 days from the date of this 
notice the following general wage 
determination:

IN78-2132, Vanderburgh County, 
Indiana—Residential Construction in 42 
FR 49196 dated October 20,1978.

Signed at Washington, D.C., this 9th day of 
April 1982.
Dorothy P. Come,
Assistant Administrator, W age and Hour 
Division.
BILUNG CODE 4510-27-M

16507
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DEPARTM ENT OF AG RICULTURE

Anim al and P lant H ealth Inspection  
Service

9 CFR P art 166

[Docket 81-061]

Sw ine H ealth P rotection

AGENCY: Animal and Plant Health
Inspection Service, USD A.
a c t io n : Proposed rule. ___________■

s u m m a r y : This document proposes to 
regulate the treatment of garbage to be 
fed to swine pursuant to the Swine 
Health Protection Act. This action is 
necessary to prevent the introduction 
into or dissemination within the United 
States of any infectious or 
communicable diseases of swine 
through the medium of garbage. The 
proposed regulations would establish 
m in im u m  standards for treating garbage 
to be fed to swine.
d a t e : Comments must be received on or 
before June 18,1982. 
a d d r e s s : Written comments should be 
submitted to the Deputy Administrator, 
Veterinary Services, APHIS, USDA, 
Room 870, Federal Building, 6505 
Belcrest Road, Hyattsville, MD 20782.
FOR FURTHER INFORMATION CONTACT:
R. D. Good, Staff Veterinarian, Swine 
Diseases, Swine and Poultry Diseases 
Staff, Veterinary Services, APHIS,
USDA, Federal Building, Room 841, 
Hyattsville, MD 20782, 301-436-8487. 
SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act
In accordance with the Paperwork 

Reduction Act of 1980 (44 U.S.C. 3507), 
the recordkeeping provisions that are 
included in this proposed rule will be 
submitted for approval to the Office of 
Management and Budget (OMB). They 
are not effective until OMB approval has 
been obtained.
Background

Garbage can serve as a means of 
transmission of numerous infectious or 
communicable foreign and domestic 
diseases of swine including, but not 
limited to, African swine fever (ASF), 
hog cholera, foot-and-mouth disease, 
swine vesicular disease, and vesicular 
exanthema of swine.

Domestic swine are highly susceptible 
to and have no resistance to any of 
these foreign diseases. This 
susceptibility is because there is no 
natural immunity to any of these 
diseases and there is either an 
ineffective vaccine or no vaccine 
available for some of the diseases.

Slaughter of infected or exposed swine 
is the only disease eradication technique 
available. The effect of the diseases 
themselves and the necessary slaughter 
of infected or exposed swine would 
result in the death of all swine involved. 
Depending on the population of swine 
involved, this number could be great. 
Foreign disease outbreaks could, 
therefore, cause a severe economic 
crisis for U.S. swine producers and the 
pork industry in general. Widespread 
outbreaks would result in shortages of 
pork and pork products, causing higher 
food prices for consumers.

ASF is potentially the most dangerous 
of the above-named diseases because of 
its close proximity to the United States 
and Puerto Rico. Since 1978, ASF has 
been diagnosed in Cuba, the Dominican 
Republic, Brazil, and Haiti. It has 
apparently been eradicated from the 
Dominican Republic and Cuba. There is 
no effective vaccine for ASF.

All these foreign diseases can be 
spread through infected meat scraps in 
im properly treated garbage that is fed to 
swine or material that has been 
associated with such meat scraps. For 
example, ASF was most likely 
introduced into the Dominican Republic 
and Brazil via garbage from 
international airline flights. U.S. officials 
are conducting an intensified program to 
inspect meat and related products 
entering the United States, especially 
from countries in the Western 
Hemisphere with ASF. Complete 
surveillance is impossible considering 
the tremendous volume of international 
traffic, especially between the 
Caribbean Islands and the United 
States. A single contaminated meat 
product in garbage that reaches 
susceptible hogs could cause an 
outbreak.

Under these circumstances, the 
domestic swine population would be 
best protected by requiring pathogen­
killing treatment of garbage that, is to be 
fed to swine. Cooking of garbage prior to 
being fed to hogs is the only known 
practical means of protecting swine 
from the pathogens contained in 
garbage. Proper heat treatment of 
garbage kills the organisms that cause 
the aforementioned foreign animal 
diseases and generally assists in 
endemic disease control by eliminating 
one source of infection. This process 
also provides a source of food for swine 
that could not otherwise be utilized 
because of the danger of disease 
transmission. In addition, the conversion 
of discarded food to swine feed lessens 
the burden on disposal landfills, 
lagoons, and sewage plants.

The Swine Health Protection Act (7 
U.S.C. 3801 et seq.}, hereinafter referred

to as the Act, is designed to protect the 
m mmfirr.fi of the United States and the 
health and welfare of the people of this 
country by regulating the treatment of 
garbage to be fed to swine and the 
feeding thereof in accordance with the 
provisions of the Act. Based on the 
above needs, Congress selected two 
basic methods to achieve this objective:
(1) establishing standards for the 
handling and treatment of garbage that 
is intended to be fed to swine and (2) 
licensing garbage-treatment facilities.
The Secretary of Agriculture is 
authorized by the Act to issue such 
regulations and to require the 
maintenance of such records as he 
deems necessary to carry out the 
provisions of the Act.

In accordance with the Act, these 
proposed regulations would prohibit the 
feeding of garbage to swine except when 
it is properly heat treated at a licensed 
treatment facility. Garbage is defined in 
the Act and these proposed regulations 
as all waste material derived in whole 
or in part from the meat of any animal 
(including fish and poultry) or other 
animal material, and other refuse of any 
character whatsoever that has been 
associated with any such material, 
resulting from the handling, preparation, 
cooking, or consumption of food, except 
that such term shall not include waste 
from ordinary household operations 
which is fed directly to swine on the 
same premises where such household is 
located. The regulations would establish 
procedures and standards for treating 
garbage and for the issuance, 
suspension, and revocation of licenses 
for treatment facilities.

Feeding of garbage to swine would be 
allowed if it is properly treated, except 
in States where prohibited. Handling, 
storage, and treatment operations for 
garbage to be fed to swine would have 
to be constructed so that swine would 
not have access to these areas.

It was Congress’ intent for the Act to 
serve as minimum standards for the 
individual State programs. Primary 

' enforcement responsibility under the 
Act would be delegated to States which 
have developed adequate laws and 
regulations concerning the treatment of 
garbage to be fed to swine and the 
feeding thereof, which laws and 
regulations meet the minimum standards 
of the Act and regulations. To be 
delegated primary enforcement 
responsibility, a State would also have 
to have adopted and be implementing 
adequate procedures for the effective 
enforcement of such State laws and 
regulations, and keep such records and 
make such reports showing compliance 
with these standards as required by
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regulations. This determination would 
be made by the Deputy Administrator 
under Section 10 of the Act (7 U.S.C. 
3809).

At present, In sta tes with more than 
50 percent of the national swine 
population prohibit the feeding of 
garbage, in any form, to swine. The 34 
remaining States and Puerto Rico 
already have laws and/or regulations 
that regulate the treatment of garbage 
before it is fed to swine. However, the 
adequacy of the enforcement fo these 
State laws and regulations is yet to be 
determined.
Executive Order 12291

Based on information compiled by the 
Department of Agriculture, this proposal 
is determined to be non-major. The 
proposed rule will not have a significant 
effect on the economy and will not 
result in a major increase in costs or 
prices for consumers, individual 
industries, Federal, State, or local 
government agencies, or geographic 
regions; or significant adverse effects on 
competition, employment, investment, 
productivity, innovation or on the ability 
of United States-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets.

Regulatory Impact Analysis of Proposed 
Regulations for Swine Health Protection 
Summary Statement

The proposed regulations would 
reduce the risk of the introduction and 
dissemination of infectious or 
communicable foreign diseases of swine 
and reduce the spread of domestic 
swine diseases. These proposed 
regulations would affect the swine 
industry. The segments of the swine 
industry that would incur costs are the 
segment affected by current State laws 
and regulations and the segments of the 
industry in the U.S. territories and 
possessions that are currently 
unregulated.

Benefits of the proposed regulations 
would include: *

• Improved effectiveness of APHIS 
programs designed to minimize the 
introduction and spread of animal 
diseases.

• Providing swine producers a means 
to safely utilize an alternate feed source.

• Improved public health by reducing 
the risk of disease transmission from 
animals to humans.

• Reduction in the amount of solid 
waste going into sewage plants, natural 
water systems and landfills.

Initial Regulatory Flexibility Analysis 
Summary ,

For purposes of the regulatory 
flexibility analysis, the impacted sector

is defined as the entire swine industry. It 
is estimated that 95 to 99 percent of the 
industry are small entities. The 
economic impact of these proposd 
regulations will be incurred by only 1.4 
percent of the swine industry, which is 
that segment of the industry that feeds 
untreated garbage or treated garbage to 
swine and which would not qualify for 
exemption from the regulations under 
the definition of “garbage.” Garbage is 
defined in the Act and proposed 
regulations to include material except 
that “* * * from ordinary household 
operations which is fed directly to swine 
on the same premises where such 
household is located.”

As of November 1981, a reported 8,229 
premises were already regulated under 
State and Commonwealth laws similar 
to these proposed regulations, and 
persons feeding garbage to swine in 
these jurisdictions incur costs 
comparable to those that would result 
from these proposed regulations. 
However, costs would rise in some 
areas.

It is anticipated that most licensees 
operating garbage treatment facilities 
would need to purchase a thermometer 
at an esimaed cost of $3 to $30, as a 
thermometer is not presently reuired in 
Puerto Rico or most States.

Garbage feeding operations on 
premises located in American Samoa, 
Guam, the Northern Mariana Islands, 
and the Virgins Islands are currently 
unregulated. Based on information 
available to the Department, it appears 
that not all swine in these areas are fed 
garbage. Further, an undertermined 
number of these garbage feeders would 
be exempted by the definition of 
garbage as explained above. However, 
there is no means by which an accurate 
estimate of affected persons in these 
territories can be made at this time. Cost 
to the affected persons in these 
territories would include initial set-up 
costs plus additional costs for labor and 
fuel necessary in garbage cooking.

The Department has analyzed and 
considered alternatives to specific 
proposed requirements in order to 
minimize the regulatory burden on small 
entities. The specific proposed rules 
relate to licensing requirements, cooking 
requirements, including garbage 
temperature verification, recordkeeping 
requirements and cleaning and 
disinfecting costs to licensees. The 
alternatives proposed are those that 
minimize the impact on the regulated 
small entities as much as possible 
without increasing the risk of 
introduction and spread of swine 
diseases. The Department has 
concluded that different requirements or 
standards or the granting of exemptions

for small entities is not possible without 
defeating the goal of this disease- 
prevention program.

A copy of the Initial Regulatory 
Flexibility Analysis is available upon 
request.

In this document, all references to 
§ 166.1 et seq., refer to sections of the 
proposed regulations, in proposed Part 
166 of 9 CFR.

Proposal
The Act specifically requires that 

garbage that is to be fed to swine must 
be treated to kill disease organisms and 
that such treatment must only be at a 
facility (7 U.S.C. 3803(b)) holding a valid 
permit pursuant to the Act. Facilities 
must meet certain requirements, 
including the means to keep swine away 
from untreated garbage (7 U.S.C. 3804).

The Act requires all operators of 
facilities that treat garbage that is to be 
fed to swine to obtain permits from the 
Secretary or appropriate State officials. 
To be consistent with USD A, APHIS, 
Veterinary Services and State and 
industry terminology, the word “license” 
has been defined to mean “permit” in 
proposed § 166.10, which would detail 
the licensing requirements.

Proposed § 166.2(a) would prohibit the 
feeding of garbage to swine unless it is 
treated to kill disease organisms at a 
facility operated by a person holding a 
valid license for such treatment. Section 
166.2(b) would require such treatment 
facilities to meet requirements specified 
in Part 166 before the operator could be 
licensed, including the requirement that 
the treatment facility be constructed so 
that swine of all ages and sizes would 
have no access to untreated garbage or 
to equipment and other material coming 
into contact with untreated garbage, 
unless it has been cleaned and 
disinfected in accordance with § 166.13, 
which is discussed below. This is to 
ensure that no disease organisms are 
transmitted to the swine.

According to section 13 of the Act (7 
U.S.C. 3812), nothing in the Act shall be 
construed to repeal or supersede State 
laws that prohibit garbage feeding or to 
prohibit any State from enforcing 
garbage treating or feeding requirements 
which are more stringent than Federal 
law or the regulations issued under the 
Act. Section 166.2(c) restates this intent 
and makes it clear that under no 
circumstances would Federal licenses 
for the treatment of garbage be issued in 
any State which by law prohibited the 
feeding of garbage to sw ine..

Not only does the Act require (7 
U.S.C. 3804(a)(2)), but it is important, 
that treatment facilities be properly 
designed to keep swine from having
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access to untreated garbage or to its 
runoff (drainage) or material coming in 
contact with untreated garbage.
Therefore, § 166.3)(a)— and (b) would 
require that untreated garbage at such 
facilities be inaccessible to swine in 
order to prevent their exposure to any 
infectious agents that might be present 
in the untreated garbage.

Likewise, the effort expended in 
cooking would be wasted if untreated 
garbage were leaked or spilled where 
swine could have access to it. An 
example would be in a facility where 
swine were properly separated from the 
handling/treating area, but where the 
garbage to be treated was moved 
through the swine pens. If untreated 
garbage were to be spilled in the pens, 
the swine would be exposed to any 
infectious agents present. Therefore,
§ 166.3(b) of the regulations would 
specifically require that swine be kept 
out of areas where they could come in 
contact with untreated garbage or its 
runoff.

In general, untreated garbage needs to 
be kept in covered, leak-proof and spill- 
proof containers to avoid leaks and 
spills that would result in unsanitary 
conditions, and, as explained 
previously, to prevent possible disease 
transmission. This would be required by 
proposed § 166.4(a).

In addition, proposed § 166.4(a) and
(b) would require separate containers 
for transporting and storage of untreated 
garbage and treated garbage to prevent 
disease agent carryover. Once garbage 
has been properly cooked, the resultant 
product should be transported to the 
feeding area in either: (1) containers 
used only for treated garbage, (2) 
containers previously used for untreated 
garbage that have been cleaned and 
disinfected, or (3) containers in which 
the untreated garbage was cooked. The 
slightest amount of residue of untreated 
garbage remaining in a container is 
sufficient to transmit disease because 
infectious agents are microscopic in size 
and well protected in such garbage. 
Under § 166.4(b)(3) of the proposed 
regulations, if a container was used for 
cooking, it could also be used as'the 
feeding container. This would be 
allowed because any infectious agents 
present would be destroyed when the 
garbage in the container was properly 
cooked. Standards would be established 
in proposed § 166.5 for maintaining 
premises and equipment used in 
treatment of garbage that is to be fed to 
swine. These are needed to ensure that 
persons licensed to cook garbage will 
maintain clean and sanitary 
surroundings. Clean premises and 
equipment are necessary to help prevent

the spread of disease organisms. One 
aspect of maintaining clean and sanitary 
surroundings is to control insects, 
rodents, other wildlife, and 
domesticated animals, including dogs 
and cats, which are capable of 
transmitting domestic and foreign 
anim al diseases. Under the proposed 
standards, animal and pest control 
would be required (§ 166.5(a)).

A garbage treatment facility could 
serve as a continual source of disease if 
proper sanitation were not practiced. 
Mechanical transmission of disease 
agents present on an object as simple as 
a shovel or bucket can and does occur. 
An example of what would appear to be 
an innocent practice, but which in fact is 
a dangerous practice, would be to feed 
treated garbage to swine with the same 
equipment that has been used to handle 
untreated garbage. Unless the 
equipment had been cleaned and 
disinfected so as to kill infectious 
agents, this practice could spread 
disease. Therefore, strict limitations on 
the use of the equipment must be 
followed. The proposed regulations 
would require cleaning and disinfecting 
of equipment used in handling and 
treating garbage before being used for 
feeding purposes (§ 166.5(b)). The 
disinfectants allowed and the 
procedures to be followed in the 
cleaning of the premises, equipment, and 
garbage transporting vehicles would be 
specified in proposed § 166.14. This 
proposed section is discussed in greater 
detail below.

Any untreated garbage, or material 
associated with such garbage, could also 
be a source of infection. Therefore, 
untreated garbage and any such related 
material that was to be discarded on the 
premises of a licensed facility would 
have to be disposed of according to 
State and local environmental 
requirements in an area inaccessible to 
swine. For example, in situations where 
burial was appropriate, waste garbage 
should be buried in an area where it 
could not be uncovered due to the 
normal swine behavior of "rooting;” i.e.f 
digging with the snout in the soil 
(§ 166.5(c)).

Proposed § 166.6 would require 
untreated garbage and any associated 
material or equipment to be kept away 
from swine until properly treated or 
cleaned and disinfected, as appropriate.

The cooking requirements would be 
specified by proposed § 166.7(a)—to 
heat garbage throughout at boiling 
(212°F or 100°C at sea level) for 30 
minutes. This is the only known 
practical means to ensure destruction of 
infectious agents that are of concern

while maintaining edibility of garbage 
for swine.

During the cooking process, 
temperature differences within the 
garbage increase in proportion to the 
size of the cooking container and 
distance of the contents from the heat 
source. Heat is not uniformly 
transmitted to the mass being cooked 
due to differences in density, fluidity, 
and size of garbage components. 
Therefore, agitation of the semiliquid 
garbage mass during cooking would be 
required in § 166.7(b), in order to 
eliminate significant temperature 
differences within the garbage by 
distributing heat more evenly between 
the top and bottom or the middle and 
ends of the cooking container. Agitation 
also aids in preventing the garbage from 
scorching and forming an insulating 
crust on the bottom of the cooking 
container. An exception to this 
requirement would be allowed for steam 
cooking equipment. The steaming 
process itself, when functioning 
properly, serves to agitate the garbage 
and heat it uniformly.

In order to have an ongoing 
evaluation of cooking sufficiency, the 
temperature of the garbage shall be read 
by the use of a functioning thermometer 
at prescribed locations within the 
cooker (§ 166.7(c)). § The locations, 
which are detailed in the proposed 
regulations, have been chosen to ensure 
that the required temperature is attained 
throughout the garbage mass. The 
garbage must be cooked for the required 
30 minutes after the required 
temperature is reached.

Vehicles used to transport untreated 
garbage and then used to haul animals 
could act as mechanical carriers of 
disease. It has been documented that 
disease agents may persist in organic 
material. Garbage does contain organic 
material. Therefore, it is necessary that 
proposed § 166.8 would require the 
cleaning and disinfecting of vehicles 
used by a licensee to transport 
untreated garbage prior to their use for 
hauling animals. The procedures and 
disinfectants to use, which have all been 
found effective, would be detailed in 
proposed § 166.i3. The disinfectants 
have all been approved by the 
Environmental Protection Agency for 
the required uses.

Proposed § 166.9(a) would require 
licensees to record the destinations and 
dates of untreated and treated garbage 
that have left their premises. An 
infectious agent might enter and exit the 
premises via untreated or inadequately 
“treated” garbage. The records would be 
used by veterinary medical personnel to 
aid in determining the source and
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spread of disease. To be useful, all 
records would be required to be legible 
and indelible (§ 166.9(b). All records 
would have to be certified as accurate 
by initials or signature of the licensee or 
his authorized employee (§ 166.9(c)). 
Individual records would have to be 
maintained for a period of 1 (one) year 
for enforcement purposes and be 
available upon request to Department 
personnel for review (§ 166.9(d)). It is 
necessary to keep the records for one 
year because the clinical appearance of 
a garbage-borne disease of swine may 
not occur until some time after the 
infective treated garbage has been 
consumed by the swine. In the case of a 
low virulent form of a disease, this 
period could be quite long.

It should be noted that those 
situations where a household’s table 
waste is fed directly to swine at the 
same location would not be subject to 
the license requirements. This is 
because section 3(2) of the Act (7 U.S.C. 
3802(2)) defines “garbage” to exclude 
“waste from ordinary household 
operations when such waste is fed 
directly to swine on those same 
premises where the household is 
located.” Each separate facility that 
treats garbage for feeding to swine 
would be licensed and judged on its 
individual merits. Those persons with 
more than one treatment facility would 
have to obtain a license for each facility. 
Any exemptions to the licensing 
requirements would be decided on a 
case-by-case basis as set forth in section 
4(b) of the Act (7 U.S.C. 3803(b)). That is, 
an exemption could be granted by the 
Deputy Administrator if he determined 
that there would not be a risk to the 
swine industry in the United States.

Under the proposed licensing 
procedures, each license applicant 
would be given a copy of the Act and 
regulations. At the time of the required 
prelicensing inspection, the applicant 
would sign an acknowledgement that he 
has received copies of the Act and 
regulations, that he understands, them, 
and that he will comply with the Act 
and regulations (§ 166.10(b)).

Prelicensing inspections of garbage­
treating facilities would be required 
under proposed § 166.10(c) to ensure 
that the applicant’s facility meets the 
provisions of the Act and regulations. 
Under the proposed regulations, 
Veterinary Services policy would be to 
license only those facilities that comply 

the Act and regulations. Licensed 
facilities in operation, but not meeting 
the Act or regulations, as well as 
unlicensed garbage treatment facilities, 
would be in violation of the Act and the 
regulations.

In the case of applicants for licensing 
that are suspected of violating or having 
violated the Act or regulations where 
the issue has not been resolved in an 
administrative proceeding, proposed 
§ 166.10(d) would authorize the Deputy 
Administrator to institute administrative 
proceedings to determine if the 
application should be denied. If the 
application is denied, the applicant 
would be precluded from again applying 
for a license for a period of one year.

Under proposed § 166.11 in addition to 
imposing civil penalties and issuing 
cease and desist orders under the Act, 
the license of any facility may be 
suspended or revoked for any violation 
of the Act or regulations. Before such 
action is taken, the licensee would be 
notified in writing of such proposed 
action and the reasons therefor and 
afforded, upon request, an opportunity 
for a hearing with respect to the merits 
or validity of such action in accordance 
with rules of practice which shall be 
adopted for the proceeding.

Under proposed § 166.11(b), the 
Deputy Administrator could summarily 
suspend a license when he has reason to 
believe a Federal licensee has not or is 
not complying with any provision of the 
Act or regulations issued thereunder 
when he deems such action to be 
necessary to protect the public health, 
interest or safety, pending the final 
determination of a formal proceeding 
and any judicial review thereof. The 
suspension would be effective 
immediately upon oral or written 
notification, whichever is earlier, to the 
operator or licensee of the facility. In the 
event of oral notification, written 
confirmation would be provided. The 
suspension would remain in effect 
pending a final determination in formal 
proceedings and judicial review thereof, 
unless otherwise ordered by the Deputy 
Administrator.

In addition, automatic revocation of a 
license which is mandated by section 
5(c) of the Act, after a licensee has been 
convicted twice under the criminal 
provisions of the Act, would be provided 
for in § 166.11(d). Employees of 
licensees with suspended or revoked 
licenses would not be allowed to 
become licensed for the purpose of 
continuing the business of the facility 
when still owned and/or operated by 
the licensee whose license has been 
suspended or revoked while the order of 
suspension or revocation is in effect.
This action is necessary to prevent 
circumvention of the regulations or the 
intent of the Act (§ 166.11(e)).

Inspections of garbage-treatment 
facilities of licensees, as set forth in 
§ 166.12(a), are necessary to assure that

garbage is being properly cooked at all 
times and that there is compliance with 
the Act and regulations. Licensees 
would be required to allow personnel 
authorized by the Secretary to take 
samples of treated and untreated 
garbage, so that cooking effectiveness 
could be checked.by laboratory tests.

In addition, because any unusual 
illness or death of any animal species on 
a licensed facility’s premises, not 
normally associated with its operation, 
may indicate the start of a disease 
problem, licensees would be required by 
proposed § 166.12(b) to call such 
illnesses or death losses to the attention 
of an inspector to evaluate the situation. 
All species would be included because 
domestic animals, including dogs and 
cats, and all forms of wildlife may show 
symptoms of certain illnesses prior to 
swine becoming affected. Not only 
would prompt action serve the public 
interest in disease control, but the 
producer would also benefit from early 
disease diagnosis.

The Department needs to be informed 
of any change in the ownership or 
management of the treatment facility by 
the licensee in order to maintain an 
effective and efficient program and to 
prevent circumvention of the regulations 
or the intent of the Act. Under proposed 
§ 166.12(c) licensees would be required 
to notify the Department of such 
changes within 30 days of making the 
change.

The licensees would be required to 
supply garbage source information when 
requested by an authorized 
representative of the Department to do 
so. This would assist Department and 
State personnel in determining the 
source and spread of disease.
Information required would include the 
source of garbage and the date of pickup 
(§ 166.12(e)).

Enforcement of the Act and 
regulations is the responsibility of States 
which have "primary responsibility” as 
determined by the Secretary under 
section 10 of the Act (7 U.S.C. 3809). 
However, pursuant to the Act, the 
proposed regulations provide that 
Federal officials would assume 
enforcement responsibility in those 
States that do not have adequate laws 
and regulations or those States that are 
not effectively enforcing such laws or 
regulations as determined by the Deputy 
Administrator (who is delegated 
authority to take such action), and after 
proper notification pursuant to Section 
10 of the Act. These designations, along 
with the information on which States 
prohibit the feeding of untreated 
garbage to swine and addresses of State 
and Federal offices in each State which
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the public may contact for information, 
would appear in proposed § 166.14.

Cleaning and disinfecting procedures 
would be placed in a separate section 
(§ 166.13) because of their importance. 
The types of disinfectants which could 
be used and the procedures to be 
followed in the cleaning of premises, 
equipment, and garbage transporting 
vehicles would be specifically 
addressed in proposed § 166.13 (a), (b), 
and (c). The disinfectants prescribed in 
§ 166.13(a) are further described in Part 
71 of Title 9, Code of Federal 
Regulations. The instructions for the 
cleaning and disinfecting of facilities 
(§ 166.13(b)) and vehicles (§ 166.13(c)) 
prescribed have been proven effective 
through use in the successful vesicular 
exanthema and hog cholera eradication 
programs. No deviation from the stated 
requirements would be allowed, unless 
specified by the Deputy Administrator. 
Exemptions to the requirements, granted 
by the Deputy Administrator, would be 
based on disease risk factors. Cleaning 
and- disinfecting would be the 
responsibility of the licensee, who 
would have to bear its cost (§ 166.13(d)).

List of Subjects in 9 CFR Fart 166
African swine fever, Animal diseases, 

Foot and mouth disease, Garbage, Hogs, 
Hog cholera, Swine vesicular disease, 
Vesicular exanthema of swine.

Accordingly, in Title 9, Code of 
Federal Regulations, a new Subchapter 
K and Part 166 would be added to read:

PART 166—SWINE HEALTH
PROTECTION
General Provisions

Sec.
166.1 Definitions in alphabetical order.
166.2 General restrictions.
166.3 Separation of swine from the garbage 

handling and treatment areas.
166.4 Storage of garbage.
166.5 Licensed garbage-treatment premises 

and equipment standards.
166.6 Swine feeding area standards.
166.7 Cooking standards.
166.8 Vehicles used to transport garbage.
166.9 Recordkeeping.
166.10 Licensing.
166.11 Suspension and revocation of 

licenses.
166.12 Licensee responsibilities.
166.13 Cleaning and disinfection.
166.14 State status.

Authority: Sec. 511, Pub. L. 96-592, 94 Stat. 
3451 (7 U.S.C 3802); Secs. 4, 5, 9,12, Pub. L, 
96-468, 94 Stat. 2229 (7 U.S.C. 3803, 3804, 3808, 
3811); 45 FR 85696, 46 FR 7266

§ 166.1 Definitions in alphabetical order.
For the purposes of this Part, the 

following terms shall have the meanings 
assigned them in this Section. Unless 
otherwise required by the context, the

singular form shall also import the plural 
and the masculine form shall also import 
the feminine, and vice versa. Words 
undefined in the following paragraphs 
shall have the meaning attributed to 
them in general usage as reflected by 
definitions in a standard dictionary.

(a) Act. The Swine Health Protection 
Act (Pub. L. 96-468) as amended by the 
Farm Credit Act Amendments of 1980 
(Pub. L. 96-592).

(b) Administrator. The Administrator 
of the Animal and Plant Health 
Inspection Service (APHIS), United 
States Department of Agriculture 
(USDA), or any other official to whom 
authority has heretofore been delegated 
or to whom authority may hereafter be 
delegated to act in his stead.

(c) Anim al and Plant H ealth 
Inspection Service(APH IS). Animal and 
Plant Health Inspection Service, United 
States Department of Agriculture.

(d) Animals. All domesticated and 
wild mammalian, poultry, and fish 
species, including pets such as cats and 
dogs.

(e) A rea Veterinarian in Charge. The 
veterinarian of Veterinary Services who 
is assigned by the Deputy Administrator 
to supervise and perform the official 
work of Veterinary Services in a State 
or States or any other official to whom 
authority has heretofore been delegated 
or to whom authority may hereafter be 
delegated to act in his stead.

(f) Birds. All domesticated and wild 
avian species.

(g) Department, The United States 
Department of Agriculture (USDA).

(h) Deputy Administrator. The Deputy 
Administrator for Veterinary Services or 
any other official to whom authority has 
heretofore been delegated or to whom. 
authority may hereafter be delegated to 
act in his stead.

Garbage. Ail waste material 
derived in whole or in part from the 
meat of any animal (including fish and 
poultry) or other animal material, and 
other refuse of any character 
whatsoever that has been associated 
with any such material, resulting from 
the handling, preparation, cooking or 
consumption of food, except that such 
term shall not include waste from 
ordinary household operations which is 
fed directly to swine on the same 
premises where such household is 
located.

(j) Inspector. Any inspector or 
veterinarian employed by the 
Department or by the State for the 
purposes of enforcing the Act and this 
Part.

(k) License. A permit issued to a 
person for the purpose of allowing such 
person to operate a facility to treat 
garbage that is to be fed to swine.

(l) Licensee. Any person licensed 
pursuant to the Act and regulations.

(m) Person. Any individual, 
corporation, company, association, firm, 
partnership, society or joint stock 
company or other legal entity.

(n) State. The fifty States, the District 
of Columbia, Guarii, Puerto Rico, the 
Virgin Islands of the United States, 
American Samoa, the Commonwealth of 
the Northern Mariana Islands, and the 
territories and possessions of the United 
States.

(o) State anim al health official. The 
State animal health official responsible 
for livestock and poultry disease control 
and eradication programs or any other 
official to whom authority has 
heretofore been delegated or to whom 
authoritymay hereafter be delegated to 
act in his stead.

(p) Treated garbage. Edible waste for 
animal consumption derived from 
garbage (as defined in this section) that 
has been heated throughout at boiling or 
equivalent temperature (212°F or 100°C 
at sea level) for 30 (thirty) minutes under 
the supervision of a licensee, or 
otherwise treated according to a method 
approved by the Deputy Administrator.

(q) Treatment. The heating of garbage 
to specifications as set forth in this part, 
or any other method of treating garbage 
approved by the Deputy Administrator.

(r) Untreated garbage. Garbage that 
has not been treated in accordance with 
the Act and these regulations.

(s) Veterinary Services. The unit of 
the Animal and Plant Health Inspection 
Service which is assigned responsibility 
for the performance of functions under 
the Act.

§ 166.2 General restrictions.
(a) No person shall feed or permit the 

feeding of garbage to swine unless it is 
treated to kill disease organisms, 
pursuant to the regulations, at a facility 
operated by a person holding a valid 
license for the treatment of garbage.

(b) No person operating such a facility 
may be licensed to treat garbage unless 
he or she meets the requirements of this 
Part designed to prevent the 
introduction or dissemination of any 
infectious or communicable disease of 
animals and unless the facility is so 
constructed that swine are unable to 
have access to untreated garbage or 
equipment and material coming in 
contact with untreated garbage.

(c) The regulations of this Part shall 
not be construed to repeal or supersede 
State laws that prohibit feeding of 
garbage to swine or to prohibit any 
State from enforcing requirements 
relating to the treatment of garbage that 
is to be fed to swine or the feeding
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thereof which are more stringent than 
the requirements contained in this Part. 
In a State which prohibits the feeding of 
garbage to swine, a Federal license 
under the Act will not be issued to any 
applicant

§ 166.3 Separation of swine from the 
garbage handling and treatment areas.

(a) Access by swine to garbage 
handling and treatment areas shall be 
prevented by construction of facilities to 
exclude all ages and sizes of swine.

(b) All areas, and drainage therefrom, 
used for the handling and treatment of 
untreated garbage shall be inaccessible 
to swine on the premises. This shall 
include the roads and areas used to 
transport and unload untreated garbage 
on the premises.

§ 166.4 Storage of garbage.
(a) Untreated garbage at a treating 

facility shall be stored in covered, leak- 
proof and spill-proof containers until 
treated.

(b) Treated garbage shall be 
transported to the feeding area at the 
treatment facility only in (1) containers 
used only for such treated garbage; (2) 
containers previously used for garbage 
which have been cleaned and 
disinfected in accordance with § 166.13; 
or (3) containers in which the garbage 
was treated.

§ 166.5 Licensed garbage-treatment 
premises and equipment standards.

Garbage-treatment premises, and all 
associated equipment, shall be 
maintained as set forth, in this section.

(a) Insects and animals shall be 
controlled. Accumulation of any 
material on the premises where insects 
and rodents may breed is prohibited.

(b) Equipment used for garbage 
handling, except for the containers in 
which the garbage has been treated, 
may not be subsequently used in the 
feeding of swine unless first cleaned and 
disinfected as set forth in § 166.13(b).

(c) Garbage that is not to be fed to 
swine and materials in association with 
such garbage shall be disposed of in a 
manner consistent with State and local 
environmental requirements and in an 
area inaccessbile to swine.

§ 166.6 Swine feeding area standards.
Untreated garbage shall not be 

allowed into swine feeding areas. Any 
equipment or material associated with 
garbage, except for containers holding 
treated garbage which was treated in 
such containers, shall not be allowed 
into swine feeding areas at treatment 
facilities until properly cleaned and 
disinfected as set forth in § 166.13(b).

§ 166.7 Cooking standards.
(a) Garbage shall be heated 

throughout at boiling (212°F or 100'C at 
sea level) for 30 minutes.

(b) Garbage shall be agitated during 
cooking, except in steam cooking 
equipment, to ensure that the prescribed 
cooking temperature is maintained 
throughout the cooking container for the 
prescribed length of time.

(c) A thermometer shall be inserted at 
the following prescribed locations 
within the cooking container to 
determine garbage temperature during 
each cooking: (1) 1 (one) inch above the 
bottom of the cooking container, (2) 1 
(one) inch below the surface of the 
garbage, and (3) at the approximate 
midpoint of a line between the points 
described in (c) (1) and (2) of this 
paragraph. The temperature readings of
(c) (1), (2), and (3) of this paragraph shall 
be taken in vertical line at the location 
within the cooking container that is the 
greatest distance from the beat source. 
After 212°F or 100°C at sea level is 
reached at all three points, the garbage 
must be cooked at that temperature or 
higher for a full 30 (thirty) minutes.

§ 166.8 Vehicles used to transport 
garbage.

Vehicles used by a licensee to 
transport untreated garbage shall not be 
used for hauling animals until cleaned 
and disinfected as set forth in 
§ 166.14(c).

§ 166.9 Recordkeeping.
(a) Each licensee shall record the 

destination and date of removal of all 
treated or untreated garbage removed 
from the licensee’s premises.

(b) Such records shall be legible and 
indelible.

(c) Each entry in a record shall be 
certified as correct by initials or 
signature of the licensee or an 
authorized agent or employee of the 
licensee.

(d) Such records shall be maintained 
by the licensee for a period of 1 (one) 
year from the date made and shall be 
made avilable to inspectors upon 
request during normal business hours at 
that treatment facility.

§ 166.10 Licensing.
(a) Application. Any person operating 

or desiring to operate a treatment 
facility for garbage that is to be treated 
and fed to swine shall apply for a 
license on a form which will be 
furnished, upon request, by the Area 
Veterinarian in Charge or, in States with 
primary enforcement responsibility, by 
the State animal health official in the 
State in which the person operates or 
intends to operate. When a person

operates more than one treatment 
facility, a separate application to be 
licensed shall be made for each facility. 
Exemptions to the requirements of this 
paragraph may be granted in States 
other than those with primary 
enforcement responsibility by the 
Deputy Administrator, if he finds that 
there would not be a risk to the swine 
industry in the United States.

(b) Acknowledgm ent o f  A ct and  
regulations. A copy of .the Act and 
regulations shall be supplied to the 
applicant at the time the applicant is 
given a license application. The 
applicant shall sign a receipt at the time 
of the prelicensing inspection 
acknowledging that the applicant has 
received a copy of the Act and 
regulations, that the applicant 
understands them, and agrees to comply 
with the Act and regulations.

(c) Demonstration o f  com pliance with 
the regulations. (1) Prior to licensing, 
each applicant shall demonstrate during 
an inspection of his premises, facilities, 
and equipment that the premises, 
facilities, and equipment to be used in 
the treatment of garbage comply with 
these regulations. If the applicant’s 
premises, facilities, or equipment do not 
meet the standards established by the 
regulations, the applicant shall not be 
licensed and shall be advised of the 
deficiencies and the measures that must 
be taken to comply with the regulations.

(2) The licensee shall make his 
premises, facilities, and equipment 
available during normal business hours 
for inspections by an authorized 
representative of the Secretary to 
determine continuing compliance with 
the Act and regulations.

(3) The premises, facilities, and 
equipment of an applicant for a license 
shall be in compliance with all 
applicable State and Federal 
environmental regulations before the 
applicant will be licensed.

(d) Issuance o f  License. A license will 
be issued to an applicant when the 
requirements of paragraphs (a), (b), and
(c) of this section have been met, 
provided that such facility is not located 
in a State which prohibits the feeding of 
garbage to swine; and further, that if the 
Deputy Administrator has reason to 
believe that the applicant for a Federal 
license is unfit to engage in the activity 
for which application has been made by 
reason of the fact that the applicant is 
engaging in or has, in the past, engaged 
in any activity in apparent violation of 
the Act or the regulations which has not 
been the subject of an administrative 
proceeding under the A ct an 
administrative proceeding shall be 
promptly instituted in which the
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applicant will be afforded an 
opportunity for a hearing in accordance 
with the rules of practice under the Act, 
for the purpose of giving the applicant 
an opportunity to show cause why the 
application for license should not be 
denied. In the event it is determined that 
the application should be denied, the 
applicant shall be precluded from 
reapplying for a license for 1 (one) year 
from the date of the order denying the 
application.

§ 166.11 Suspension and revocation of 
licenses.

(a) Suspension or revocation after 
notice. In addition to imposing civil 
penalties and issuing cease and desist 
orders under the Act, the license of any 
facility may be suspended or revoked 
for any violation of the Act or the 
regulations in this Part. Before such 
action is taken, the licensee of the 
facility will be informed in writing of the 
reasons for proposed action and, upon 
request, shall be afforded an opportunity 
for a hearing with respect to the merits 
or validity of such action, in accordance 
with the rules of practice which shall be 
adopted for the proceeding.

(b) Summary suspension. If the 
Deputy Administrator has reason to 
believe that any Federal licensee has 
not complied or is not complying with 
any provisions of the Act or regulations 
in this Part and he deems such action 
necessary in order to protest the public 
health, interest, or safety, the Deputy 
Administrator may summarily suspend 
the license of such persons pending a 
final determination in formal 
proceedings and any judicial review 
thereof, effective upon verbal or written 
notice of such suspension and the 
reasons therefor. In the event of verbal 
notification, written confirmation shall 
follow as soon as circumstances permit. 
This summary suspension shall continue 
in effect pending the completion of the 
proceeding and any judicial review 
thereof, unless otherwise ordered by the 
Deputy Administrator.

(c) The license of a person shall be 
automatically revoked, without action of 
the Deputy Administrator, upon the final 
effective date of the second criminal 
conviction of such person, as is stated in 
Section 5(c) of the Act. The licensee will 
be notified in writing of such revocation 
by the Area Veterinarian in Charge or, 
in States having primary enforcement 
responsibility, by the State animal 
health official.

(d) Any person whose license has 
been suspended or revoked for any 
reason- shall not be licensed in his own 
name or in any other manner, nor shall 
any of his employees be licensed for the 
purpose of operating the facility owned

or operated by said licensee while the 
order of suspension or revocation is in 
effect. Any person whose license has 
been revoked shall not be eligible to 
apply for a new license for a period of 1 
(one) hear from the effective date of 
such revocation. Any person who 
desires the reinstatement of a license 
that has been revoked must follow the 
procedure for new licensees set forth in 
§ 166.10.

§166.12 Licensee responsibilities.
(a) A licensed facility shall be subject 

to inspections. Each inspector will be 
furnished with an official badge or 
numbered identification card, either of 
which shall be sufficient identification 
to entitle access during normal business 
hours to the facility premises for the 
purposes of inspection. At such time the 
inspector is duly authorizedvto:

(1) inspect premises and equipment, 
including cooker function;

(2) take samples of garbage;
(3) observe and physically inspect the 

health status of all species of animals on 
the premises;

(4) review records and make copies of 
such records; and

(5) take photographs.
(b) A licensee shall notify an 

inspector immediately upon detection of 
illness or death not normally associated 
with the licensee’s operation in any 
animal species on the premises.

(c) A licensee shall notify an inspector 
or the State Animal Health Official or 
the Area Veterinarian in Charge, as 
appropriate, of any change in the name, 
address, management or substantial 
control or ownership of his business or 
operation within 30 (thirty) days after 
making such change.

(d) A licensee shall supply, upon 
request by an authorized representative 
of the Department, information 
concerning sources of garbage. Such 
information shall include the dates of

*  supply and the names and addresses of 
the person and/or organization from 
which the garbage was received.

§ 166.13 Cleaning and disinfecting.
(a) D isinfectants to b e used. 

Disinfection required under the 
regulations in this Part shall be 
performed with one of the following:

(1) a permitted brand of sodium 
orthophenylphenate that is used in 
accordance with directions on the 
Environmental Protection Agency (EPA) 
approval label.

(2) a permitted cresylic disinfectant 
that is used in accordance with 
directions on the EPA-approved label, 
provided such disinfectant also meets 
the requirements set forth in § § 71.10(b)

and 71.11 of Title 9, Code of Federal 
Regulations.

(3) disinfectants which are registered 
under the Federal Insecticide, Fungicide, 
and Rodenticide Act (7 U.S.C. 135 et 
seq.), with tuberculocidal claims and- 
labeled as efficacious against any 
species within the viral genus Herpes, 
that are used for purposes of this Part in 
accordance with directions on the EPA- 
approved labels.

(b) All licensed facilities at which 
garbage has been fed to swine in 
violation of the Act or regulations in this 
Part shall, prior to continued use for 
swine feeding purposes, be cleaned and 
disinfected under the supervision of an 
inspector or an accredited veterinarian 
as follows: Empty all troughs and other 
feeding and watering appliances, 
remove all litter, garbage, manure, and 
other organic material from the floors, 
posts, or other parts of such equipment, 
and handle such litter, garbage, manure, 
and other organic material in such 
manner as not to expose livestock to 
any disease that might be contained 
therein; clean all surfaces with water 
and detergent and saturate the entire 
surface of the equipment, fencing, 
troughs, chutes, floors, walls, and all 
other parts of the facilities, with a 
disinfectant prescribed in § 166.13(a). 
An exemption to the requirements of 
this paragraph may be given by the 
Deputy Administrator or in States with 
primary enforcement responsibility by 
the State Animal Health Official, when 
it is determined that a threat to the 
swine industry does not exist or that 
less encompassing corrective measures 
would be sufficient to remedy the 
situation.

(c) Any vehicle or other means of 
conveyance and its associated 
equipment which has been used by the 
licensee to move garbage shall, prior to 
use for livestock-related purposes, be 
cleaned and disinfected as follows: 
Remove all litter, garbage, manure, and 
other organic material from all portions 
of each means of conveyance, including 
all ledges and framework inside and 
outside, and handle such litter, garbage, 
manure, and other organic material in 
such manner as not to expose livestock 
to any disease that might be contained 
therein; clean the interior and the 
exterior of such vehicle or other means 
of conveyance and its associated 
equipment with water and detergent; 
and saturate the entire interior surface, 
including all doors, endgates, portable 
chutes, and similar equipment with a 
disinfectant prescribed in § 166.13(a).

(d) The owner of such facilities and 
vehicles shall be responsible for 
cleaning and disinfecting as required
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under this Section, and the cleaning and 
disinfecting shall be done without 
expense to .the Department of 
Agriculture.

§ 166.14 State status.
(a) The following States prohibit the 

feeding of garbage to swine:1
(b) The following States permit the 

feeding of treated garbage to swine. The 
public may contact the following State

'The lists of States will appear in the final rule.

and Federal offices concerning the 
feeding of garbage to swine in these 
States:1

(c) The following States have primary 
enforcement responsibility under the 
Act:1

All written submissions made 
pursuant to this notice will be made 
available for public inspection at the 
Federal Building, 6505 Belcrest Road, 
Room 870, Hyattsville, MD during 
regular hours of business (8 a.m. to 4:30

p.m., Monday to Friday, except 
holidays) in a manner convenient to the 
public business (7 CFR 1.27(b)).

Comments submitted should bear a 
reference to the date and page number 
of this issue in the Federal Register.

Done at Washington, D.C., this thirteenth 
day of April 1982.
J. K. Atwell,
Deputy Administrator, Veterinary Services.
IFR Doc. 82-10426 Filed 4-13-82; 4:13 pm]
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Parts 123,264 and 265
[SWH-FRL-2091-8]

Standards Applicable to Owners and 
Operators of Hazardous Waste 
Treatment, Storage, and Disposal 
Facilities: Liability Requirements

a g e n c y : Environmental Protection 
Agency.
a c t io n : Revised interim final rule.

SUMMARY: The Environmental Protection 
Agency is today revising regulations of 
January 12,1981, on liability coverage 
requirements for hazardous waste 
facility owners or operators. Under 
these requirements, owners or operators 
must demonstrate liability coverage for 
bodily injury and property damage to 
third parties resulting from facility 
operations. The major revisions are: 
addition of the option of a financial test 
as a means of demonstrating liability 
coverage to satisfy the requirements; 
addition of the option of submitting a 
certificate of insurance as evidence of 
insurance; and changes in the 
requirements for the endorsement and 
certificate. In a future document, EPA 
will propose to delete two provisions of 
the January 12,1981 regulations. These 
provisions are: the procedure to obtain a 
variance for liability coverage 
requirements; and the provision 
allowing an owner or operator to use 
State assumption of legal responsibility 
for liability coverage to satisfy the 
liability requirements. The January 12, 
1981, regulations were issued under an 
accelerated schedule imposed by a court 
order. The revisions that are being made 
today are necessary to eliminate 
unworkable aspects of the previous 
regulations, improve their effectiveness,. 
and allow reasonable flexibility in 
satisfying the requirements.

States applying for Phase II interim 
authorization to carry out State 
hazardous waste programs in lieu of 
EPA must include liability requirements 
substantially equivalent to those of 
Parts 264 and 265 as a condition of such 
authorization. EPA is amending its State 
program authorization requirements to 
provide that States which have already 
submitted draft applications for Phase II 
to EPA and which do not have liability 
coverage requirements must establish 
them as quickly as practicable but may 
in the meantime receive Phase II interim 
authorization.
DATES: Effective Date for 40 CFR 264.147 
pnd 265.147: July 15,1982; except for 

m  264.147(a)(l)(i), (b)(l)(i), (b)(5), (c), (d)

and (f)(3)—(6); 264.151(g), (i), and (j); and 
265.147(a)(l)(i), (b)(l)(i), (b)(5), (c), (d) 
and (f)(3)—(6), which contain information 
collection requirements under review by 
OMB.

Effective date for 40 CFR 123.129:
April 16,1982.

Comment date: EPA will accept public 
comments on the revised regulation until 
June 15,1982.
ADDRESSES: Comments should be sent 
to Docket Clerk (Docket No. 3004),
Office of Solid Waste (WH-562), U.S. 
Environmental Protection Agency, 401 M 
St., SW., Washington, D.C. 20460.

Public Docket: The public docket for 
these regulations is located in Room 
S269-C, U.S. Environmental Protection 
Agency, 401M St., SW., Washington,
D.C., which is open to the public from 
9:00 a.m. to 4:00 p.m., Monday through 
Friday, excluding holidays.

Submissions and Correspondence to 
the Regional Administrator: All 
documents and correspondence to be 
submitted to the Regional Administrator 
regarding these financial requirements - 
should be marked “Attention: RCRA 
Financial Requirements” as part of the 
address.

Copies of Regulations: Single copies of 
these regulations will be available while 
the supply lasts from the RCRA Hotline, 
at the numbers given below.
FOR FURTHER INFORMATION CONTACT:
For general information call the RCRA 
Hotline at (800) 424-9346 (toll-free) or 
(202) 382-3000 or write to Emily Sano, 
Desk Officer, State Programs and 
Resource Recovery Division, Office of 
Solid W aste (WH-563), U.S. 
Environmental Protection Agency, 401 M 
St., SW., Washington, D.C. 20460.

For information on implementation of 
these regulations, contact the EPA 
regional offices below:

Region I
Gary Gosbee, Waste Management 

Branch, John F. Kennedy Building, 
Boston, Massachusetts 02203, (617) 
223-1591

Region II
Helen S. Beggun, Chief, Grants 

Administration Branch, 26 Federal 
Plaza, New York, New York 10007, 
(212) 264-9860

Region III
Anthony Donatoni, Hazardous Materials 

Branch, 6th and Walnut Streets, 
Philadelphia, Pennsylvania 19106,
(215) 597-7937

Region IV
Dan Thoman, Residuals Management 

Branch, 345 Courtland Street, N.E., 
Atlanta; Georgia 30308, (404) 881-306

Region V
Thomas Golz, Waste Management 

Branch, 230 South Dearborn Street, 
Chicago, Illinois 60604, (312)886-4023

Region VI
Henry Onsgard, Attention: RCRA 

Financial Requirements, 1201 Elm 
Street, First International Building, 
Dallas, Texas 75270, (214) 767-3274

Region VII
Robert L. Morby, Chief, Hazardous 

Materials Branch, 324 E. 11th Street, 
Kansas City, Missouri 64106, (816) 
374-3307

Region VIII
Carol Lee, Waste Management Branch, 

1860 Lincoln Street, Denver, Colorado 
80203, (303) 837-6258

Region IX
Richard Procunier, Hazardous Materials 

Branch, 215 Fremont Street, San 
Francisco, California 94105, (415) 974- 
8165

Region X
Kenneth D. Feigner, Chief, Waste 

Management Branch, 1200 6th 
Avenue, Seattle, Washington 98101, 
(206)442-1260.

SUPPLEMENTARY INFORMATION:

I. Authority
These regulations are issued under the 

authority of Sections 1006, 2002(a), 3004, 
3005,3006 of the Solid Waste Disposal 
Act, as amended by the Resource 
Conservation and Recovery Act of 1976 
(RCRA), as amended, 42 U.S.C. 6901, 
6905, 6912(a), and 6924.

II. Background
Section 3004(6) of RCRA requires EPA 

to establish financial responsibility 
standards for owners or operators of 
hazardous waste management facilities 
as may be necessary or desirable to 
protect human health and the 
environment. On January 12,1981, EPA 
promulgated regulations requiring 
owners or operators to demonstrate 
liability coverage for bodily injury and 
property damage to third parties 
resulting from facility operations. These 
regulations were promulgated on an 
accelerated schedule imposed by a court 
order, State o f Illinois v. Costle, No. 78- 
1689 et al. (D.D.C., December 18,1979). 
On October 1,1981, EPA deferred the 
effective date of these regulations and 
announced its intent to publish a 
proposal to eliminate the liability 
requirements (46 FR 48197). The Agency 
questioned whether these requirements 
were necessary or desirable to meet the
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requirements of RCRA. In response to 
this announcement EPA received 
considerable comment from the public, 
regulated industries, insurance 
companies, members of Congress, and 
State agencies. These comments 
indicated fairly wide-scale support for a 
Federal liability coverage requirement 
for hazardous waste management 
facilities. There was virtually no 
opposition to such a requirement.

Some commenters stated that the 
liability requirements are important to 
assure that funds will be available for 
third parties seeking compensation for 
bodily injury and property damage 
arising from operation of the facilities. 
They felt that without such 
requirements, funds might not be 
available to compensate injured parties 
for damages, including payment for 
medical care and environmental 
restoration.

Other commenters argued that 
without a Federal liability coverage 
requirement there would be lessened 
public confidence in and greater 
opposition to proposed and existing 
hazardous waste facilities. They saw the 
liability requirements as an important 
factor facilitating the establishment of 
new and improved hazardous waste 
facilities.

Commenters also expected liability 
requirements to result in other potential 
benefits for public health and the 
environment. These include the 
potential for improved design and 
operation of the facility resulting from 
the incentive of lower insurance 
premiums and the oversight that 
insurers might provide over facility 
operations.

Based upon these comments the 
Agency has concluded that the liability 
requirements, although not “necessary” 
requirements are viewed by the public 
and therefore by the Agency as a 
desirable part of the RCRA regulatory 
program. Therefore EPA is placing these 
requirements in effect 90 days from 
today’s date.

The financial responsibility standards 
promulgated January 12,1981, included 
requirements for both liability insurance 
and for financial assurance for closure 
and post-closure care. The amendments 
promulgated today are limited to the 
liability requirements; amendments to 
the requirements for financial assurance 
for closure and post-closure care were 
issued April 7,1982 (47 F R 15032-15074).
A-Proposed RulesFinancial responsibility standards for inclusion in Part 264 (standards to be used in issuing permits) and Part 265 (mteriin status standards for existing acilities awaiting final disposition of

permit applications) were first proposed 
on December 18,1978 (43 FR 58995, 
59006-HQ7). The proposed regulations 
included requirements for liability 
coverage as Part 264 permit standards. 
Insurance, self-insurance, or other 
evidence of financial responsibility were 
allowed as means of demonstrating 
liability coverage. Facilities in interim 
status wpre not required to have 
coverage because it was questionable 
whether insurance would be made 
available to facilities without permits.

In its reproposal of financial 
requirements on May 19,1980 (45 FR 
33260-78), the Agency added a 
requirement for coverage of sudden * 
accidental occurrences for facilities in 
interim status. This was done because 
there was evidence that many owners or 
operators already possessed liability 
insurance covering sudden accidental 
occurrences as part of their 
comprehensive general liability policies 
and that other owners or operators 
should easily be able to obtain such 
insurance. For nonsudden accidental 
occurrences, however, availability of 
coverage still seemed doubtful for 
facilities without permits.

B. Interim Final Rule o f  January 12,1981
Under the liability requirements 

(§§ 264.147 and 265.147) promulgated 
January 12,1981, an owner or operator 
of a hazardous waste treatment, storage, 
or disposal facility was required to have 
liability insurance for sudden accidental 
occurrences arising from operations of 
the facilities (minimum amount: $1 
million per occurrence, $2 million annual 
aggregate). If a facility was a surface 
impoundment, landfill, or land treatment 
facility, an owner or operator was 
required to have insurance also for 
claims resulting from nonsudden 
accidental occurrences ($3 million per 
occurrence, $6 million annual aggregate). 
These requirements applied to both 
interim status and permitted facilities. 
Under variance provisions of the 
regulations, the Regional Administrator 
could adjust the amounts of coverage 
required of an owner or operator, and he 
could require coverage for nonsudden 
accidental occurrences for facilities 
other than land disposal facilities, 
depending on determinations of risk at 
the particular facilities.

Because availability of insurance for 
nonsudden accidental occurrences was, 
and still is, limited (although increasing), 
the nonsudden accidental coverage 
requirement was phased in over 3 years. 
Owners or operators with the largest 
sales (sales of $10 million or more) were 
required to have the insurance 6 months 
after the effective date; those with sales 
between $5 and $10 million were

required to have the insurance a year 
later, and the remaining owners or 
operators were required to have it a 
year after that.

As evidence of insurance coverage, 
the January 12,1981, regulation required 
the owner or operator to submit a copy 
of the insurance policy to the Regional 
Administrator. Each policy had to have 
an endorsement attached which related 
to the regulatory requirement.

The preamble to the January 12,1981, 
regulation stated that EPA was 
considering whether an owner or 
operator should be allowed to satisfy 
the liability requirements by passing a 
financial test, and requested comments 
on whether such a provision should be 
adopted.

C. E ffective Date
The effective date for the January 12, 

1981, regulations was deferred to April 
13,1982 (notice published October 1, 
1981, 46 FR 48197), because the Agency 
was considering whether to propose 
withdrawal of the liability requirements 
and because amendments to the closure 
and post-closure financial assurance 
requirements were still in preparation. 
For reasons stated above, EPA has 
decided to proceed with liability 
coverage requirements.

The new effective date for the liability 
requirements is July 15,1982. Owners or 
operators are required to submit 
evidence of coverage for sudden 
accidental occurrences by this date.
This extension is necessary to allow 
owners or operators time to review 
today’s revisions in the requirements 
and arrange to establish evidence of 
sudden accidental occurrence coverage 
that conforms to these revised 
requirements. Under the phase-in 
schedule for the requirement for 
nonsudden accidental occurrence 
coverage, owners or operators with 
annual sales or revenues of $10 million 
or more will be required to submit 
evidence of this coverage by January 16, 
1983; those with annual sales or 
revenues of $5 million to $10 million, by 
January 16,1984 and all others by 
January 16,1985.

Section 3010(b) of RCRA provides that 
EPA’s hazardous waste regulations and 
revisions thereto take effect 6 months 
after promulgation. A primary purpose 
of die provision is to allow persons 
affected by the rulemaking sufficient 
lead time to prepare for compliance with 
major new regulatory requirements. The 
Agency has set the effective date of 
today’s revised rule at 3 months rather 
than 6 months from the date of 
promulgation because the previous 
requirements are not substantially
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changed except in ways that add greater 
flexibility and feasibility regarding 
compliance (i.e., addition of the 
financial test as a means of satisfying 
the requirements, the addition of the 
option of submitting a certificate of 
insurance as evidence of insurance, and 
changes in the language of the 
endorsement to the insurance policy).

III. Revisions and Responses to 
Comments

Because the January 12,1981, 
regulations were promulgated on an 
accelerated schedule, substantial 
revisions were necessary. Revisions 
included in today’s regulations are as 
follows:

• A financial test has been added as a 
means of demonstrating liability 
coverage to satisfy the requirements. In 
order to demonstrate that he meets the 
financial test, the owner or operator 
must submit to EPA statements from his 
chief financial officer and from an 
independent certified public accountant.

• In order to demonstrate that he has 
obtained insurance, the owner or 
operator can submit to EPA a certificate 
of insurance instead of an endorsement 
to the insurance policy.

• Changes have been made in the 
Hazardous Waste Facility Liability 
Endorsement. Essentially the same 
language is specified for the new 
certificate of insurance. The changes 
are:

Language referring to the extent of an 
insurer’s liability has been revised;

The provisions concerning 
cancellation of the policy have been 
revised, but a requirement for 60 days’ 
notice of cancellation to EPA has been 
retained; and

A requirement that insurers must give 
EPA at least 30 days's notice of any 
other termination of the policy, including 
nonrenewal, has been added.

• Minimum qualifications for insurers 
whose policies are used to satisfy the 
requirements have been added and 
proposals for additional qualifications 
for insurers have been made.

• A requirement that liability 
coverage must be maintained until 
certifications of closure are received by 
EPA has been added.

• Provisions relating to the phasing in 
of the requirement for coverage of 
nonsudden accidenfal occurrences have 
been clarified.

• A notification requirement has been 
added for those owners or operators of 
surface impoundments, landfills, or land 
treatment facilities who are not required 
to obtain coverage of nonsudden 
accidental occurrences until 18 or 30 
months after the effective date.

• A proposal has been made to 
eliminate two provisions of the January 
12,1981 regulation: the procedure to 
obtain a variance for liability coverage 
requirements; and the provision 
allowing an owner or operator to use 
State assumption of legal responsibility 
for liability coverage to satisfy the 
liability requirements.

The required minimum amounts of 
coverage are unchanged: for sudden 
accidental occurrences, $1 million per 
occurrence with a $2 million annual 
aggregate; for nonsudden accidental 
occurrences, $3 million per occurrence 
with a $6 million annual aggregate. 
Liability insurance is required on an 
owner or operator basis rather than a 
facility basis because the use of an 
annual aggregate coverage requirement 
takes into account the risk of multiple 
occurrences among facilities belonging 
to one owner or operator.

The changes to the regulations are 
discussed below, together with the 
comments received from the public.

A. The Financial Test fo r  L iability  
Coverage

1. Proposal o f D ecem ber 1978. Under 
the December 18,1978, proposed 
regulation, an owner or operator could 
provide the required liability coverage 
by self-insuring for an amount not to 
exceed 10 percent of equity (43 FR 
59007). Many commenters recommended 
that the Agency allow use of self- 
insurance to satisfy the liability 
requirements. Some commenters 
suggested that the Agency should limit 
self-insurance to percentages of equity 
other than the 10 percent that was 
proposed, and others suggested criteria 
other than a percentage of a firm’s 
equity. Several commenters said that the 
criteria should parallel those in EPA’s 
financial test for closure and post­
closure financial responsibility
(§§ 264.143, 264.145, 265.143, and 
265.145).

The Agency gave these comments 
extensive consideration. Based on its 
analyses the Agency concluded that the 
10-percent-of-equity measure was 
inappropriate for several reasons: the 
Agency’s analysis found that equity 
amounting to 6 times the amount of 
liability covered, rather than 10 times, 
was sufficient; the equity percentage by 
itself does not measure liquidity; and it 
does not account for the significantly 
higher failure rates of smaller owners or 
operators. The Agency has developed a 
financial test for liability coverage 
which is more appropriate than the one 
that was proposed.

2. The Financial Test fo r  L iability  
Coverage as Promulgated Today. An 
owner or operator may pass the

financial test for liability coverage by 
demonstrating that he meets either of 
two sets of criteria.

Alternative I:
(A) Tangible net worth of at least $10 

million; and -
"(B) Net working capital and tangible 

net worth each at least six times the 
amount of liability coverage to be 
demonstrated by this test; and

(C) Assets in the United States 
amounting to either: (1) at least 90 
percent of total assets, or (2) at least six 
times the amount of liability coverage to 
be demonstrated by this test.

Alternative II:
(A) A current rating for its most recent 

bond issuance of AAA, AA, A, or BBB 
as issued by Standard and Poor’s, or 
Aaa, Aa, A, or Baa as issued by 
Moody’s; and

(B) Tangible net worth of at least $10 
million; and

(C) Tangible net worth at least six 
times the amount of liability coverage to 
be demonstrated by this test; and

(D) Assets in the United States 
amounting to either: (1) At least-90 
percent of total assets, or (2) at least six 
times the amount of liability coverage to 
be demonstrated by this test.

Alternative I was developed for 
testing owners or operators in 
manufacturing industries likely to be 
involved in hazardous waste 
management. Alternative II allows 
financially sound owners or operators in 
industries that typically do not maintain 
high net working capital (such as 
electric utilities) to use the financial test. 
By meeting the test, owners or operators 
demonstrate that they are capable of 
using their current assets to pay for 
damages up to the amounts of annual 
aggregate coverage required by the 
regulations. Therefore the public is still 
afforded reasonable assurance that 
funds will be available to compensate 
for damages which might result from the 
operation of their hazardous waste 
management facilities. Hence, the main 
objective of the liability requirements is 
satisfied. When an owner or operator 
demonstrates that he passes the test for 
only a portion of the required amounts 
of coverage, he must obtain liability 
insurance for the remainder.

A bond rating is required in 
Alternative II. An analysis of available 
data on the performance of the two 
major bond rating services (Moody’s 
and Standard Poor’s) showed that the 
four highest ratings (investment-grade 
bonds) demonstrate financial viability at 
least equal to that indicated by meeting 
the criteria of the first test option. Other 
elements are included with the bond 
rating in the second set of criteria in
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order to assure that the owners or 
operators have adequate assets lor the 
amounts of liability coverage to be 
demonstrated. The Agency will initially 
accept bond ratings issued only by 
Moody’s or Standard and Poor’s. 
However, in order to determine whether 
there are other bond rating services that 
could also be used, EPA request 
information establishing how well the 
ratings assigned by other bondrating 
services have performed over time.

The Agency analyzed many potential 
tests for liability coverage in 
conjunction with its analysis of tests for 
fmancial assurance for closure and post­
closure care. The analysis of tests for 
both purposes is presented in detail in 
background documents for the financial 
tests, and the differences between the 
two tests are explained.

3. Reporting Requirements. To 
establish that he meets the financial test 
for liability coverage, an owner or 
operator uses the same procedures 
specified for the financial test to assure 
funds for closure and post-closure care. 
As evidence of satisfying the financial 
test, an owner or operator must submit:

(1) A letter to the Regional 
Administrator signed by his chief 
financial officer that includes the 
required data from the owner’s or 
operator’s independently audited, year- 
end financial statements, and

(2) A copy of the independent certified 
public accountant’s  report on 
examination of the owner’s or operator’s 
financial statements for the latest 
completed fiscal year; and

(3) A special report from the owner’s 
or operator’s independent certified 
public accountant to the owner or 
operator stating that the accountant has 
compared the data which the letter from 
the chief financial officer specifies as 
having been derived from die 
independently audited, year-end 
financial statements for the latest fiscal 
year with the amounts in such financial 
statements and, in connection with this 
procedure, no matters came to his 
attention which caused him to believe 
that the specified data should be 
adjusted.

If an owner or operator is using the 
financial test to demonstrate both 
liability coverage and financial 
assurance for closure and post-closure 
care, the same letter from the chief 
financial officer setting forth the 
required data must be used for both 
purposes; the wording of the letter is 
specified in § 2 6 4 .1 5 1 (g).

As in the case of the financial test for 
closure and post-closure care, i f  the 
auditor’s opinion that is included in his 
report on examination of the owner’s or 
operator’s financial statements is an

adverse opinion or contains a disclaimer 
of opinion, the owner or operator may 
not use the financial test to satisfy the 
financial requirements. An adverse 
opinion states that the financial 
statements do not present fairly the 
financial condition of the owner or 
operator in conformity with generally 
accepted accounting principles. A 
disclaimer of opinion states that the 
auditor does not express an opinion on 
the financial statements.

The Regional Administrator may 
disallow use of the financial test based 
on other qualifications expressed in the 
auditor’s opinion of the owner’s or 
operator^ financial statements. For 
example, if the Regional Administrator 
determines that the opinion raises 
questions as to whether the owner or 
operator will continue as a "going 
concern,” the financial test will be 
disallowed. Other qualified opinions 
will be evaluated on a case-by-case 
basis. The owner or operator must 
provide evidence of insurance for the 
entire required amount of coverage 
within 30 days after disallowance.

After the initial submission of the 
letter from the chief financial officer and 
the accountant’s reports, a new letter 
and new reports for each subsequent 
fiscal year must be submitted to the 
Regional Administrator within 90 days 
after the end of the firm’s fiscal year. 
Alternatively, by the end of this 90 day 
period the owner or operator must 
provide evidence of third-party liability 
insurance coverage to the Regional 
Administrator.

In some cases the effective date of the 
regulations may come too soon after the 
end of an owner’s or operator’s fiscal 
year to allow adequate time to prepare 
the required documents based on data 
for the fust-completed fiscal year. To 
resolve this problem, the financial test 
provisions allow a one-time extension if 
an owner’s or operator’s fiscal year ends 
during the 90 days before the effective 
date and if the owner’s or operator’s 
financial statements are being 
independently audited. The. extension 
may last up to the date 90 days after the 
end of the fiscal year. To obtain the 
extension the chief financial officer must 
send a letter to the Regional 
Administrator by the effective date of 
these regulations. In the letter he must 
request the extension; certify that he has 
grounds to believe that the owner or 
operator meets the financial test criteria; 
identify the facilities to be covered and 
the amounts of liability coverage to be 
demonstrated by the test; specify the 
date when the owner’s or operator’s 
fiscal year ended; specify the date no 
more than 90 days after the end of the 
fiscal year when he will submit the

documents required; and certify that the 
owner’s or operator’s year-end financial 
statements are being independently 
audited.

4. Use o f  Both the Financial Test and  
Insurance. The financial test may be 
applied to satisfy a portion of the 
required amount of liability coverage. In 
such cases, the owner or operator must 
obtain liability insurance for the 
remainder. This enables the owner or 
operator to be responsible for the first 
dollars of liability coverage, which are 
the most expensive to cover through an 
insurance policy. Use of such “self­
retention”, or deductibles, is common 
practice. The amount of self-retention 
has a significant effect on the amount of 
premium charged. In using the test for 
part o f the required amount of coverage, 
the owner or operator must use that 
portion of the annual aggregate amount 
($2 million for sudden accidental 
occurrences and $6 million for 
nonsudden accidental occurrences), that 
is not covered by insurance as the base 
for the multiples in the financial test.

5. Guarantees by  Parent Corporations 
To Enable Subsidiaries To Satisfy  
L iability  Requirem ents. The Agency 
considered permitting subsidiary 
corporations to rely on the assets of 
their parent corporations to demonstrate 
financial responsibility for the required 
liability coverage. However, there are 
major questions concerning the validity 
and enforceability of such an 
arrangement, especially as it may be 
affected by State insurance laws. 
Therefore guarantees by parent 
corporations are not included in today’s 
regulations.

B. The C ertificate o f  Insurance
The January 12,1981, regulation 

required owners or operators of 
hazardous waste management facilities 
to obtain insurance policies containing a 
Hazardous Waste Facility Liability 
Endorsement The purpose of this 
endorsement, which was to be worded 
as specified in the regulations, was to 
demonstrate that the owner or operator 
had liability insurance coverage 
required by the regulations.

The Agency received several 
significant comments in response to the 
interim final regulation which suggested 
that a certificate of insurance, like the 
endorsement, was a reasonable 
mechanism by which liability coverage 
could be demonstrated. A certificate is a 
statement obtained from the insurer 
certifying that it has issued insurance as 
described in the certificate. Unlike the 
endorsement, the certificate is not part 
of the insurance policy itself. Insurers 
suggested that the certificate of
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insurance would enable them to develop 
policies and endorsements that serve 
broader needs of the insured rather than 
just the need for the insured to comply 
with the requirements of this regulation. 
In reviewing the practices of several 
other Federal agencies, EPA has found 
that those agencies require various 
forms of evidence of liability insurance: 
endorsements; certificates; 
endorsements and  certificates; and 
“insurance forms” which are in effect 
certificates in that they do not include 
language that directly amends the 
policy.

The Agency concluded from its 
analysis of the issue that the certificate 
is a reasonable mechanism by which > 
owners or operators can demonstrate 
liability coverage. Therefore under this 
revised interim final regulation the 
owner or operator is allowed the option 
of submitting a certificate of insurance 
that has the same provisions as the 
endorsement to demonstrate liability 
coverage. As with the endorsement, if a 
question arises about the adequacy of 
an owner’s or operator’s coverage, EPA 
can obtain and review the insurance 
policy. In addition the Agency intends to 
review a sample of policies to confirm 
their adequacy in satisfying the purpose 
of the regulation. Under the regulation, 
owners or operators must provide a 
copy of the policy to EPA upon request.

Allowing use of a certificate of 
insurance as evidence of insurance 
coverage was not part of the January 12, 
1981, interim final regulation. However, 
the Agency believes this option should 
be available in the revised interim final 
rule because it provides adequate 
assurance of coverage and allows 
additional flexibility.

C. Changes In The Endorsement
This section describes revisions made 

to the January 12,1981, endorsement 
following evaluation of comments. The 
new certificate of insurance has the 
same provisions as the endorsement and 
incorporates the changes described 
below.

1. Extent o f  Coverage. Some 
commenters said the wording of the 
endorsement raised major problems 
with respect to the extent of coverage 
required by the regulations. The January
12,1981, regulations did not completely 
define the scope, conditions, and terms 
of coverage. However, the wording of 
the endorsement required the insurer to 
certify that the policy to which the 
endorsement was attached provides 
liability insurance “to the extent” such 
coverage was required by EPA’s 
regulations. Commenters argued that 
since the regulations did not define 
precisely the extent of coverage

required, the insurer was exposed to an 
uncertain extent of liability. This would, 
they said, seriously impair the insurance 
industry’s willingness to provide the 
insurance coverage required by EPA’s 
regulations.

The Agency recognizes the problems 
cited by the commenters and, in 
response, has revised the endorsement 
to read that the insurer certifies that the 
policy to which the endorsement is 
attached provides liability insurance “in 
connection with” an owner’s or 
operator’s obligations under EPA’s 
regulations. The Agency did not intend 
to modify the contractual obligations 
arising from the insurance policies used 
to satisfy the liability requirement. This 
rewording eliminates the problem noted 
by the commenters.

Other commenters suggested that EPA 
adopt a set of specific standards for 
insurance, precisely defining the extent 
of coverage required for all hazardous 
waste management facilities. In 
response, the Agency has adopoted a 
more specific definition of the extent of 
coverage required by this regulation.
The regulation now defines the bodily 
injury and property damage coverage 
required by this regulation to be the 
meaning given those terms by applicable 
State law. However, the terms do not 
include those liabilities which, 
consistent with standard industry 
practice, are excluded from coverage in 
liability policies for bodily injury and 
property damage. For example, the 
insurance policy need not cover injuries 
or damage caused by war, injuries 
covered by worker’s compensation or 
disability benefits, or intentional 
injuries. This action not only provides a 
more precise definition of the extent of 
coverage required but also establishes a 
limitation on the exclusions which may 
be in a policy used to satisfy the liability 
requirement.

2. Coverage o f  D eductibles. A second 
major issue raised by commenters 
regarding the endorsement was its 
language relating to deductibles. The 
language was intended to ensure that 
the insurer would satisfy liabilities from 
accidents at a hazardous waste 
management facility on a first-dollar 
basis. This certification reduces the 
burden on the Agency of reviewing the 
level of the deductible in every policy 
and determining whether the insured is 
financially capable of paying claims 
within the deductible. The commenters 
suggested that this language could be 
construed to possibly negate normal 
policy provisions which defined the 
level and conditions of the risks 
assumed by the insurer under the policy. 
After reevaluating the endorsement, the 
Agency has eliminated wording that

those commenters suggested would 
negate conditions, limitations, and 
exclusions contained in the policy. 
However, the owner or operator still 
must have insurance coverage on a first- 
dollar basis. The policy may allow 
reimbursement by the insured for any 
such payment within the deductible 
limits. This provision does not apply 
with respect to the amount of any 
deductible for which coverage is 
demonstrated through the financial test 
for liability coverage.

3. Cancellation. The Agency has been 
concerned that some insurance 
companies might cancel claims-made 
insurance policies upon discovery of an 
accidental occurrence at a 
policyholder’s facility. (Claims-made 
policies provide coverage only for 
claims that are filed during the active 
life of the policy.) That could leave 
owners or operators without adequate 
coverage. To remedy this potential 
problem the January 12,1981, 
regulations contained two provisions: (1) 
A requirement that coverage under a 
claims-made policy could not be 
cancelled or terminated for at least 120 
days following an accidental occurrence 
covered by the policy and (2) a 
requirement that EPA be given 60 days’ 
advance notice prior to any 
cancellation. The major problem 
associated with the 120-day 
requirement, according to die 
commenters, was that it effectively 
converted claims-made policies 
(commonly used for pollution liability 
insurance) into "occurrence-based” 
policies. The commenters contended 
that an insurer could not be certain that 
its exposure to liability under a claims- 
made policy would end on the policy’s 
termination date and that if a new 
accident occurred during the 120-day 
period, a new period of 120 days could 
be triggered.

After reexamining the issue, the 
Agency agrees that the 120-day 
requirement creates the potential for 
open-ended liabilities on the part of the 
insurers. Such coverage would likely be 
very expensive if available at all. 
Because this could adversely affect the 
availability of insurance, the 120-day 
requirement has been eliminated. 
However, the requirement for 60 days’ 
notice prior to cancellation has been 
retained. Even if an insurance company 
were to cancel its claims-made policy 
upon learning of an accidental 
occurrence at its insured’s facility, 
injured parties would still have at least 
60 days in which to make claims.

Some commenters urged EPA to allow 
cancellation upon a 10-day notice for 
nonpayment of premium, bankruptcy, or
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debtor relief proceedings brought by or 
against an insured, or for failure to 
comply with applicable rules governing 
facility operations. The Agency 
recognizes the interest of insurers in 
limiting their exposure, but believes that 
60-days’ notice can be provided by most 
insurers and is necessary for adequate 
coverage of claims.

The original endorsement contained a 
cancellation provision which required that the policy be canceled when the 
endorsement was canceled. A 
commenter stated that this could cause 
cancellation of policy coverages other than those connected with the 
endorsement. The Agency decided to 
eliminate the requirement to avoid such 
cancellation. Under the revised 
cancellation provisions, the insurer may 
cancel the policy or only the 
endorsement after 60 days’ notice to the 
Regional Administrator.

4. Other Termination. The Agency 
added a provision to the endorsement 
that the insurer agrees to notify the 
Agency at least 30 days prior to 
termination of the policy (for reasons 
other than cancellation). The notice will 
serve to alert the Regional 
Administrator of a potential gap in 
liability coverage.

D. Other Liability Issues
1. Qualifications o f Insurers. The proposed liability requirements of May 

19,1980 (45 FR 33273), provided that owners or operators must obtain insurance from insurers licensed or eligible to insure in the jurisdiction where any of the owner’s or operator’s facilities are located. The Agency received comments to the effect that participation of insurers should not be so restricted. The Agency evaluated the issue and at that time concluded that is was preferable to leave out qualifications for insurers in order not to restrict the market and availability of insurance. The January 12,1981, regulations, therefore, did not include qualifications for insurers. Several 
commenters on those regulations urged EPA to establish insurer qualifications.

Minimum qualifications would help assure the integrity of insurers whose policies are used by owners or operators to meet the liability requirements. Therefore today’s regulations require owners or operators to obtain insurance from insurers licensed to transact the business of insurance, or eligible to provide insurance as an excess or surplus lines insurer, in one or more States. These qualifications will assure mat insurers are subject to some regulatory oversight by State insurance departments but will still permit broad 
participation in providing the insurance.

EPA invites public comment on 
additional or different qualifications for 
insurers. Qualifications for insurers 
have been recommended by the 
National Association of Insurance 
Commissioners. The NAIC 
recommended that the Agency adopt the 
following requirement:

“The Regional Administrator shall not 
accept insurance policies as complying 
with this section unless such policies are 
underwritten by an insurance institution 
which:

“(1) Is domiciled in the United States 
and authorized to transact the business 
of insurance as an admitted or 
nonadmitted insurer in the state where 
the insured facility is located, or

“(2) Is a captive insurer licensed 
under a state law authorizing the 
formation and operation of captive 
insurers, or

“(3) Is an alien insurer in good 
standing on the Non-Admitted Insurers 
Quarterly List published by the Non- 
Admitted Insurers Information Office of 
the National Association of Insurance 
Commissioners.*’

One commenter said that policies 
issued by “captive” insurance 
companies, which often provide 
necessary supplemental liability 
coverage for large, financially capable 
companies, should be accepted as 
conforming with the requirement. 
Another commenter urged EPA to accept 
policies issued by captive insurers 
domiciled outside the United States if 
the captive has a parent corporation in 
the United States to assume its 
liabilities. The qualifications adopted in 
today’s regulation will not exclude 
captive insurance companies, whether 
domestic or foreign-based. Under these 
requirements, captive insurers may 
qualify by obtaining a license in one of 
the several States which currently 
license captive insurers or by becoming 
eligible or authorized as a surplus lines 
or excess insurer in States with 
standards for nonadmitted insurers.

One commenter said that the Agency 
should permit only those insurers with a 
rating of at least “A” in B est’s Insurance 
Reports and a Best’s financial size rating 
to issue policies used to satisfy the 
liability requirements.

EPA invites public comment on the 
qualifications suggested by the,NAIC; on 
whether specific standards for captive 
insurers should be included; whether 
ratings by Best’s should be used and, if 
so, what they should be; and any other 
aspect of qualifications for insurers.

2. Availability o f Insurance for 
Nonsudden Accidental Occurrences. 
Many commenters were concerned that 
insurance for nonsudden, or gradual, 
accidental occurrences will either not be

available or, if available, be too 
expensive, especially for smaller firms. 
As noted above, coverage for 
nonsudden accidental occurrences 
poses special problems to the insurance 
industry because of the magnitude of the 
potential risks and its lack of experience 
with those risks. Therefore the 
regulation provides for a 3-year phase-in 
period of the requirement for coverage 
of nonsudden accidental occurrences. 
Owners or operators with total sales or 
revenues of $10 million or more in the 
fiscal year preceding the effective date 
of the regulations will have to establish 
the coverage 6 months after the effective 
date; those with annual sales or 
revenues over $5 million but less than 
$10 million must have the coverage 18 
months after the effective date; and all 
others have up to 30 months after the 
effective date to obtain nonsudden 
accidental coverage. The purpose of this 
phase-in is to encourage development of 
a broad market for such liability 
insurance by requiring larger firms 
which can more readily obtain the 
insurance to comply first. Smaller 
owners or operators have an additional 
1 to 2 years to comply, during which 
availability of this insurance should 
increase further.

The insurance market for coverage of 
nonsudden accidental occurrences has 
recently responded to increasing 
demand and there are good indications 
that this market can be expected to 
expand considerably in the near-future. 
After carefully considering this issue, 
the Agency has concluded that 
insurance for nonsudden accidental 
occurrences as required by these 
regulations will be available in a 
competitive market. However, this 
conclusion is based upon an expected 
expansion in the number of firms 
providing insurance for nonsudden 
accidental occurrences. Consequently, 
EPA will continue to monitor the 
development of the market to ensure 
that the requirements of this regulation 
can be met.

, Several details of the phase-in of the 
required coverage of nonsudden 
accidental occurrences have been 
changed or added since the January 12, 
1981, regulations. Since some owners or 
operators may use the term “revenues” 
rather than “sales” on their income 
statements, both terms are now used in 
the regulations. To avoid confusion 
about whose sales or revenues are to be 
used when the owner and operator are 
different parties or if there is more than 
one owner or operator, the regulation 
now says the sales or revenues of the 
owner or operator with the largest sales 
or revenues in the fiscal year preceding

i
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the effective date of the regulations will 
determine, which of the three dates 
applies. This is consistent with the 
policy that the largest owners or 
operators should be required to have 
nonsudden coverage first in order to 
encourage market development. 
Compliance for a large owner or 
operator should not be delayed because 
it is associated with a smaller one. The 
revised regulations also specify that the 
total sales or revenues of the owner or 
operator must be considered, not only 
sales or revenues from hazardous waste 
management or particular locations.

The January 12,1981, regulations did 
not contain a requirement that the 
owners or operators of surface 
impoundments, landfills, and land 
treatment facilities report to the 
Regional Administrator when they will 
be required to obtain coverage for 
nonsudden accidental occurrences. This 
information is not only important for 
monitoring compliance but also for 
obtaining a more accurate measure of 
the numbers of owners or operators that 
will be needing insurance coverage 
during each phase, in case adjustments 
need to be made in the phase-in 
schedule. A provision has therefore 
been added which requires owners or 
operators in the second two phases ($5 
million to $10 million and “all others”} to 
send a letter to the Regional 
Administrator, within 6 months of the 
effective date of this regulation, which 
states when they intend to obtain the 
required coverage.

One commenter said that not enough 
time was allowed for the owners or 
operators in die first phase to obtain 
coverage for nonsudden accidental 
occurrences. The commenter said the 
problem arises because 3 to 4  months 
are necessary to conduct engineering 
and underwriting surveys and because 
the accepted insurance industry practice 
is to complete assessments for new risks 
at least 60 days before the normal 
January or July renewal dates for many 
insurance policies. The 9-month period 
between promulgation of the revised 
requirements and the date by which the 
first group must have coverage for 
nonsudden accidental occurrences 
should be sufficient time to obtain these 
policies. As noted earlier, the market for 
this coverage is expanding. Also, several 
insurance companies have stated that 
policies covering nonsudden accidental 
occurrences are presently being written 
in only 4 to 8 weeks. Furthermore, a 
number of owners or operators in the 
first phase will be able to employ the 
financial test as a means of 
demonstrating all or part of the required 
coverage. The pressure on market

capacity will therefore be mitigated by 
the availability of this alternative 
mechanism.

One commenter suggested that the 
phase-in requirement should be reversed 
because smaller owners or operators are 
more likely to need insurance policies to 
be able to adequately cover liabilities. 
However, in view of the limited 
availability of the insurance at present 
and the need to encourage market 
growth, it would be counter-productive 
to begin with those who may have the 
most difficulty in obtaining liability 
coverage.

3. R equired Amounts o f Coverage and  
Variances. Some commenters stated the 
minimum amounts of required coverage 
were unusually high for government 
mandated insurance and hence may 
cause some small owners or operators 
that are unable to afford the associated 
premium to close their facilities. Others 
commented that the $1 million/$2 
million mínimums for sudden accidental 
occurrences were too low. Other 
commenters suggested that the liability 
coverage be tailored to the degree and 
duration of risk at a facility and that the 
required minimum amounts of coverage 
be the same for sudden and nonsudden 
accidental coverage because claims for 
sudden accidental occurrences are not 
always less than those for nonsudden 
accidental occurrences.

Selecting the appropriate level of 
insurance coverage is a difficult: task in 
the absence of actuarial data or 
experience with a regulated hazardous 
waste industry. EPA has compiled a 
record of many of the hazardous waste 
damage incidents that have occurred 
around the country. The quality of 
information on these incidents varies 
from complete reports of on-site 
investigations to abbreviated newspaper 
reports. The data on third-party 
damages is sparse, but that which is< 
available shows that the coverage 
requirements of this regulation are 
adequate.

Despite the lack of significant third 
party damage awards in the past, a 
growing number of court suits are being 
filed and some request damages at 
levels much higher than those required 
by these regulations. If any of these suits 
are successful the potential third party 
damage costs associated with operating 
hazardous waste facilities could become 
much larger than currently available 
data shows. EPA will continue to 
monitor this situation and requests data 
pertaining to changing needs for liability 
coverage.

The January 12,1981, regulations 
included a variance procedure whereby 
an owner or operator who demonstrated

that the1 required liability coverage was 
inconsistent with the degree and 
duration of risks associated with, his 
facility or facilities, could obtain a 
variance. Also, the Regional 
Administratorcould increase the 
amounts of required coverage where 
risks warrant higher levels of coverage 
than that provided by the owner or 
operator. The Regional Administrator 
could also impose requirements for 
coverage of nonsudden accidental 
occurrences for facilities, that are not 
surface impoundments, landfills, or land 
treatment facilities if  such facilities were 
determined to pose risks of nonsudden 
accidental occurrences.

There was significant public comment 
on the variance procedures. Most 
commenters stated that the procedures 
Were inadequate as they were too 
general and too discretionary. While 
there was support for the concept of a 
variance, commenters stated that the 
regulation should list specific criteria to 
be used by the Regional Administrator 
in making such decisions. Commenters 
said that in the absence of such criteria 
the variance was arbitrary and could 
result in inequitable treatment of owners 
or operators.

The Agency is simply not able at this 
time to establish specific standards for 
variances. Risk assessment of 
hazardous waste management facilities 
is a fairly n ew  practice for insurers. 
There is not an extensive body of 
actuarial data on this subject. At this 
time it is not possible to establish 
standard criteria that could be relied on 
to account for the many diverse factors 
that need to be considered on a case-by­
case basis..

Data is not available that would 
enable EPA to set forth in a national 
regulation the relationship between 
liability coverage requirements and 
factors such-as type of waste, size of 
operation, method of treatment, storage 
or disposal, and proximity to population 
centers and groundwater and surface 
water supplies.

EPA agrees with the commenters’ 
concerns that the variance procedure in 
its January 12,1981, regulation is 
unworkable. Therefore, in a future 
document, EPA will propose to delete 
that procedure from the regulation. EPA 
will request comments on the proposal 
at that time and more importantly will 
request data and information that could 
be used to establish specific criteria for 
a workable variance procedure.

In the absence of a variance 
procedure all owners or operators will 
have to obtain liability coverage at the 
levels prescribed in the regulation. 
However, differences in risk at different
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facilities should be reflected in the 
premiums for insurance policies with 
lower risk facilities paying less for the 
required coverage.

4. Legal d efen se costs. In the January
12,1981, regulations, EPA required 
owners or operators to obtain liability 
insurance in specified amounts 
exclusive of legal defense costs. This 
was done because allowing defense 
costs to be included within the policy 
limits (“defense in limits”) might 
severely restrict the amount of 
insurance coverage available to 
compensate third parties. Unusually 
large legal defense costs could result in 
a significant erosion in the 
compensation available. This is a 
special problem for liability suits arising 
out of the operation of hazardous waste 
management facilities, as this is an area 
opf expanding liability involving 
potentially complex issues related to 
causation and damage.

Some comriienters objected to the 
requirement that the liability coverage 
exclude legal defense costs for several 
reasons. Some said that excluding legal 
defense costs is contrary to insurance 
industry practice. Others said that 
excluding legal defense costs from 
liability coverage would force premiums 
up, and (discourage insurers from 
offering the required coverage. One 
commenter emphasized that the Agency 
should allow insurers to issue policies 
with defense in limits in order to 
increase the number of insurers willing 
to issue policies to hazardous waste 
management facilities. Another v 
commenter suggested that the Agency 
require owners or operators to obtain 
insurance policies with liability 
coverage 25 percent greater than the 
amounts otherwise applicable in order 
to cover defense costs, but allow those 
policies to be written with defense in 
limits.

At the heart of the issue is the fact 
that because hazardous waste 
management facility insurance is a 
relatively new market with little claims 
history, it is not possible to estimate 
with aj-easonable degree of certainty 
the legal defense costs associated with 
these policies. This is precisely why the 
current regulations retain the 
requirement that insurance policy limits 
exclude legal defense costs. High 
efense costs can erode the coverage 

amounts to the point where funds would 
not be available to pay third party 
damage costs.
♦v, 4 A obtained comments from insurers

. Vacated they would be in a 
Position to write policies which exclude 
egal defense costs. Others stated that 
is requirement is consistent with 

s andard comprehensive general

liability policies. Some expressed a 
preference for exclusion of legal defense 
costs in order to keep these policies 
consistent with other types of insurance 
on the market. Therefore the required 
coverage amounts are exclusive of 
defense costs.

5. P eriod  o f  R equ ired  C overage. The 
regulations of January 12,1981, and the 
preceding proposals did not specify 
when an owner or operator was no 
longer required to assure liability 
coverage. Coverage in these regulations 
was for claims “arising from the 
operations” of facilities, but the period 
for which coverage was required was 
not clearly defined. Coverage should 
extend until closure because closure 
activities could give rise to an accident 
at the site. The present regulations 
therefore require that the owner or 
operator maintain liability coverage 
until certifications of closure, as 
specified in §§ 264.115 and 265.115, are 
received by the Regional Administrator.

6. Subm ission  o f  P olicies. The January
12,1981, regulation required that owners 
or operators send copies of insurance 
policies used to comply with the liability 
requirements to the Regional 
Administrator. The purpose of this was 
to give EPA an opportunity to review the 
exclusions, terms, and conditions in 
these policies.

Several commenters pointed out that a 
review of all insurance policies would 
impose a substantial burden on the 
Agency, and requiring submission of 
policies would be burdensome to 
insurance companies and to owners or 
operators. The current regulations only 
require an owner or operator to submit a 
policy if requested to do so by EPA. The 
regulations now state that by the 
compliance date an owner or operator 
must only send a signed duplicate 
original of either the endorsement or 
certificate of insurance to EPA. The 
owner or operator must also send the 
policy at a later date if requested to do 
so by the Agency. In the endorsement 
and the certificate the insurer also 
agrees to submit a copy of the policy 
and all endorsements to EPA if 
requested.

7. D efin itions an d  Usage. One 
commenter stated that the definitions of 
liability and insurance terms in 
§ § 264.141 and 265.141 are vague and do 
not correspond to conventional 
insurance definitions. Hence, this 
commenter recommended that EPA 
delete the definitions of these terms 
from the regulations.

Today’s regulations provide general 
definitions of the coverage required of 
policies which can be used to satisfy 
these requirements. New definitions of 
“bodily injury” and “property damage”

/ Rules and Regulations

have been included to more explicitly 
define required coverage (see previous 
discussion on extent of coverage). The 
other definitions are intended to be 
consistent with common meanings. This 
is so stated in the regulations. The 
Agency will continue to consider 
specific suggestions on how the 
definitions can be improved.

Another commenter recommended 
that the Agency’s intended meaning of' 
the term “insurance policy” as used in 
the regulations should be in accordance 
with standard industry usage of the 
term. The regulations are intended to 
follow standard industry usage.

Another commenter stated that the 
regulations should not use the term 
“occurrence” as in “nonsudden 
accidental occurrence” because it 
implies that the policy covering the 
event must be an occurrence-based 
policy. In using the word “occurrence” 
the regulations did not intend to limit 
policies to occurrence-based policies. As 
indicated by the definition given for 
“accidental occurrence” in § § 264.141 
and 265.141, the term means “an 
accident, including continuous or 
repeated exposure to conditions, which 
results in bodily injury or property 
damage neither expected nor intended 
from the standpoint of the insured.”

8. O ther P rovision s o f  Subpart H  
F in an cial R equirem ents. T h e  liability 
coverage requirements are referred to in 
§ § 264.148 and 265.148 (Incapacity of 
Owners or Operators, Guarantors, or 
Financial Institutions), §§ 264,149 and
265.149 (Use of State-Required 
Mechanisms); and §§. 264.150 and
265.150 (State Assumption of 
Responsibility). These sections have 
relevance to the liability requirements 
as follows:

• Under §§ 264.148 and 265.148, if the 
insurer for the policy used to satisfy the 
liability requirements enters bankruptcy 
or has its authority to issue the policy 
revoked or suspended, the owner or 
operator will have to establish 
alternative liability coverage within 60 
days after such an event.

• Under §§ 264.149 and 265.149, for a 
facility located in a State where EPA is 
administering the financial requirements 
but where the State has hazardous 
waste regulations that include 
requirements for liability coverage, an 
owner or operator may use State- 
required financial mechanisms to satisfy 
requirements of §§264.147 and 265.147 if 
the Regional Administrator determines 
that the State mechanisms are at least 
equivalent to mechanisms specified in 
these regulations.

Sections 264.150 and 265.150 provide 
that if a State assumes legal
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responsibility for an owner’s or 
operator’s compliance with the liability 
requirements of these regulations or 
assures that funds will be available from 
State sources to cover the requirements, 
such assurances may be used to satisfy 
the liability requirements of § § 264.147 
or 265.147. EPA is not aware of any 
instance where this is being done or 
considered and therefore will propose in 
a future document to delete this 
provision as it applies to liability 
requirements. The Agency will request 
comments on the proposal at that time.

9. Relation to CERCLA Provisions.
The Agency received comments on the 
relation between the liability 
requirements during operating life under 
RCRA and post-closure liability 
provisions of the Comprehensive 
Environmental Response,
Compensation, and Liability AgI of 1980, 
Pub. L. 96-510 (CERCLA); One 
commenter pointed out that a 5-year gap 
in liability coverage may exist after a 
facility has closed but before the Post 
Closure Liability Trust Fund to be 
established under CERCLA assumes 
liability coverage.

EPA is not requiring liability coverage 
after closure because the availability of 
post-closure liability insurance is very 
limited at this time. The problem of 
liability coverage during the post- 
closure period is currently being 
examined in studies required by 
CERCLA. The Treasury Department is 
studying approaches based on private 
insurance. EPA is studying the adequacy 
of the Post-Closure Liability Trust Fund 
as specified in the present provisions of 
CERCLA.

Another commenter was concerned 
that the “strict liability” concept in 
CERCLA might adversely affect the 
development of an insurance market 
providing pollution liability coverage. 
EPA has not observed a specific effect 
on the pollution insurance market. As 
noted earlier, the market is currently 
expanding. This is probably due to a 
number of factors including anticipation 
of the RCRA liability requirements, 
current economic conditions, and 
demand resulting from increased 
concern about pollution risks. The 
CERCLA liability provisions as well as 
numerous damage incidents have 
probably contributed to this concern.

IV. Amendment to the State Program 
Authorization Requirements
A. Amendment to 40 CFR 123.129

Section 3006 of RCRA provides that 
States with "substantially equivalent” 
hazardous waste programs can be 
granted interim authorization to carry 
out their State programs “in lieu o f ’ the

Federal program in those States. Interim 
authorization is being granted in two 
phases: Phase I (corresponding to the 
Federal program promulgated on May 
19,1980) and Phase II (consisting of die 
procedures and standards for permitting 
hazardous waste management facilities). 
See 40 CFR Part 123, Subpart F as 
amended, 46 FR 8298 (January 26,1981). 
Phase II will consist of several 
components, two of which have been 
announced to date. Component A covers 
storage facilities and-Component B 
covers incinerators. EPA will announce 
a component for land disposal facilities 
in the future. In its January 26,1981, 
notice of die content of Components A 
and B(46 FR 7964), EPA explained that 
States applying for Phase II Components 
A and B authorization must demonstrate 
substantial equivalence to certain 
Federal regulations, including the 
financial requirements in Subpart H of 
40 CFR Parts 264 and 265.

On October 1,1981, EPA announced 
that it was considering withdrawing the 
Federal liability insurance requirements 
and deferred the effective date of those 
requirements (see 46 FR 48197). 
Subsequently, a few States submitted 
draft applications to EPA for 
authorization of Components A and B 
without liability requirements. Because 
EPA was considering whether or not to 
withdraw the Federal liability insurance 
requirements, EPA informed such States 
that they could receive interim 
authorization for Components A and B 
without State liability insurance 
requirements. These States have relied 
on the Agency’s representation and are 
developing final applications for such 
authorization. Therefore, EPA today is 
amending 40 CFR 123.129 to allow 
interim authorization of those States 
which have submitted draft applications 
to EPA prior to today’s date without 
State liability requirements. However, 
such States must commit in their 
Memorandum of Agreement to adopt 
State liability coverage requirements 
substantially equivalent to those in 
Subpart H of 40 CFR Parts 264 and 265 
as quickly as practicable but in no case 
later than the State’s application for an 
additonal Component of Phase II interim 
authorization.

The liability coverage requirements 
are an important part of the assurance 
provided to the public by the RCRA 
regulator program. In view of their 
importance, EPA was reluctant to grant 
this exemption to any States since the 
liability requirements would not be in 
effect within those States. However, 
requiring those States which relied on 
the Agency’s comments on their draft 
applications to make statutory or 
regulatory amendments at this time

would cause substantial and 
unnecessary disruption in the 
authorization process. For that reason; 
EPA decided to limit this exemption to 
those States which have submitted their 
draft Phase II interim authorization 
applications to EPA by today’s date.

B. Interim Final Promulgation
EPA believes that use of advance 

notice and comment procedures for the 
amendment to 1 123.129 would be 
impracticable and contrary to the public 
interest, and therefore finds that good 
cause exists for adopting this change in 
interim final form (see 5 U.S.C 
553(b)(B)). Delay m promulgating this 
amendment could cause significant 
harm to States which are. applying for 
interim authorization. As, noted above, 
because EPA was considering 
withdrawing its liability insurance 
requirements, EPA told a few States that 
they could receive interim authorization 
for Components A and B without State 
liability insurance requirements. 
Because those States have relied on 
EPA’s statements, the Agency is 
amending the State authorization 
requirements to allow them to receive 
interim authorization in an orderly 
fashion. If today’s amendment to 
§ 123.129 were not promulgated as an 
interim final rule, those States which 
have proceeded expeditiously toward 
obtaining Phase II authorization and 
which in good faith relied on EPA 
representations about State program 
authorization requirements would be 
severely penalized. They would be 
forced to make statutory or regulatory 
amendments prior to receiving Phase II 
authorization and thus their 
authorizations could be delayed for 
many months.

Today’s amendment to § 123.129 
provides an exception for those States 
which requires them to adopt liability 
coverage requirements as quickly as 
possible, but allows them to receive 
interim authorization if they meet all. of 
the other requirements of Part 123, 
Subpart F.

C. E ffective Date
Section 3010(b) of RCRA provides that 

EPA’s hazardous waste regulations and 
revisions thereto take effect six months 
after their promulgation. In addition, 5 
U.S.C. 553(d) of the Administrative 
Procedure Act requires that substantive 
rules not become effective until at least 
30 days after promulgation. A  primary 
purpose of these requirements is to 
allow persons affected by the 
rulemaking sufficient lead time to 
prepare to comply with major new 
regulatory requirements. However, for
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the amendment promulgated today, the 
Agency believes that delaying the 
effective date for any period of time 
would cause substantial and 
unnecessary disruption in the 
implementation of the State 
authorization process and thus would be 
contrary to die public interest.

As discussed above in the section on 
interim final promulgation, today’s 
amendments relieve a restriction on 
certain States. Thus the affected States 
do not need lead time to comply with 
these amendments. Indeed, significant 
hardship to the affected States could 
result if the effective date of today’s 
amendments were delayed.
Consequently, the Agency finds good 
cause for making these amendments 
effective immediately upon 
promulgation.

V. Executive Order 12291
Executive Order 12291 (46 F R 13193, 

February 19,1981) requires that EPA 
prepare a Regulatory Impact Analysis 
for each major rule. The Order defines a 
“major rule” as any regulation that is 
likely to result in:
■» • An annual effect on the economy of 
$100 million or more;

• A major increase in costs or prices 
for consumers, individual industries, 
Federal, State, or local government 
agencies or geographic regions; or

• Significant adverse effects on 
competition, employment, productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets.

These revised regulations are not 
“major” in themselves; rather, they are 
changes to existing regulations that will 
result in lower costs. Nevertheless, a 
Regulatory Impact Analysis of these 
requirements will be performed because 
they constitute a significant component 
of the body of RCRA regulations. The 
final analysis is scheduled to be 
completed in the spring of 1983, after the 
Agency determines how it will comply 
with Executive Order 12291 and 
publishes that guidance in the Federal 
Register.

Preliminary estimates of costs are as 
follows:

The annual cost of liability insurance 
for sudden accidental occurrences is 
estimated to average $1,500 per site for 
storage facilities and $3,000 per site for 
other types of facilities. The average 
annual cost of liability insurance for 
nonsudden accidental occurrences is 
estimated at $16,500 per site for landfills, 
surface impoundments, and land 
treatment facilities. These estimates are 
¡n Pye-tax dollars. Some of the costs of 
liability insurance will be incurred in the

absence of the regulations. For example, 
many existing facilities already have 
coverage for sudden accidental 
occurrences. At least half of total 
premium payments will go to 
compensating injured third parties; this 
portion of the insurance costs may be 
seen as transfer payments rather than as 
costs to society.

The annual cost of the financial test is 
estimated at $75-$100 per facility. This 
is the cost of preparing the required 
letter reporting financial data and the 
cost of the auditor’s report. It is assumed 
that the user of the financial test will 
have several sites.

Of approximately 11,000 hazardous 
waste management facilities, about 
2,600 are land disposal facilities that 
will ultimately be required to 
demonstrate liability coverage for 
nonsuddeh accidental occurrences 
under State or Federal RCRA program.
VI. Paperwork Reduction Act

Under the Federal Reports Act of 
1942, as amended by the Paperwork 
Reduction Act of 1980, the Office of 
Management and Budget (OMB) reviews 
reporting requirements in regulations in 
order to minimize the reporting burden 
on respondents and the cost to 
government. EPA submitted an 
information collection report to OMB in 
March 1981 covering the financial 
responsibility mechanisms promulgated 
as interim final regulations on January
12,1981.

The revised regulation promulgated 
today substantially reduces the 
reporting burden by requiring the owner 
or operator to submit only the 
endorsement or certificate of insurance 
rather than the entire policy. The 
revised regulation adds a requirement 
that owners or operators of surface 
impoundments, landfills, and land 
treatment facilities who have less than 
$10 million in sales or revenues must 
notify the Regional Administrator within 
6 months after the effective date (to 
enable monitoring of the phase-in of the 
requirement for coverage of nonsudden 
accidental occurrences). However, this 
is a requirement for one-time reporting 
by the owner or operator. Under the 
Paperwork Reduction Act the 
information provisions in this rule will 
be submitted for approval to the Office 
of Management and Budget (OMB).
They are nqt effective until OMB 
approves them. A notice of that 
approval will be published in the 
Federal Register.

VII. Regulatory Flexibility Act
Under the Regulatory Flexibility Act 

(5 U.S.C. 601 et seq.), Federal agencies 
must, in developing regulations, analyze

their impact on small entities (small 
businesses, small government 
jurisdictions, and small organizations). 
This requirement applies to Federal 
regulations proposed after January 1, 
1981. Such an analysis will be conducted 
in conjunction with the Regulatory 
Impact Analysis.

VIII. Supporting Documents

A background document was 
prepared for the regulations as 
promulgated January 12,1981. The most 
significant issues raised by commenters 
on the January 12 regulations are 
discussed in this preamble. Responses 
to other comments are presented in a 
summary that has been included in the 
docket for these regulations. The 
financial test for liability coverage is the 
subject of a separate background 
document. The background documents 
are available for review in the EPA 
regional office libraries and at the EPA 
headquarters library, Room 2404 
Waterside Mall, 401 M Street, S.W., 
Washington, D.C. 20460.

EPA is also preparing guidance 
manuals on the financial requirements 
to assist owners or operators and 
regulatory officials and will make them 
available from EPA headquarters and 
the regional offices.

This regulation was submitted to the 
Office of Management and Budget for 
review as required by Executive Order 
12291.

List of Subjects in 40 CFR Part 264

Hazardous materials, Packaging and 
containers, Reporting and recordkeeping 
requirements, Security measures, Surety 
bonds, Waste treatment and disposal.

List of Subjects in 40 CFR Part 265

Hazardous materials, Packaging and 
containers, Reporting and recordkeeping 
requirements, Security measures, Surety 
bonds, Waste treatment arid disposal, 
Waste supply.

List of Subjects in 40 CFR Part 123

Hazardous materials, Indians—lands, 
Reporting and recordkeeping 
requirements, Waste treatment and 
disposal, Water pollution control, Water 
supply, Intergovernmental relations, 
Penalties, Confidential business 
information.

Dated: April 9,1982.
Anne M. Gorsuch,
Administrator.

For the reasons set out in the 
preamble, Title 40 CFR Parts 264, 265, 
and 123 are amended as set forth below:
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PART 264—STANDARDS FOR 
OWNERS AND OPERATORS OF 
HAZARDOUS WASTE TREATMENT, 
STORAGE, AND DISPOSAL 
FACILITIES

Subpart H—Financial Requirements

a. Section 264.141 is revised to read as 
follows:

§ 264.141 Definitions o f term s as used in 
this subpart

(a) “Closure plan” means the plan for 
closure prepared in accordance with the 
requirements of § 264.112.

(b) “Current closure cost estimate” 
means the most recent of the estimates 
prepared in accordance with §§ 264.142
(a), (b), and (c).

(c) “Current post-closure cost 
estimate” means the most recent of the 
estimates prepared in accordance with 
§§ 264.144 (a), (b), and (c).

(d) “Parent corporation” means a 
corporation which directly owns at least 
50 percent of the voting stock of the 
corporation which is the facility owner 
or operator; the latter corporation is 
deemed a “subsidiary” of the parent 
corporation.

(e) “Post-closure plan” means the plan 
for post-closure care prepared in 
accordance with the requirements of 
§§264.117-264.120.

(f) The following terms are used in the 
specifications for the financial tests for 
closure, post-closure care, and liability 
coverage. The definitions are intended 
to assist in the understanding of these 
regulations and are not intended to limit 
the meanings of terms in a way that 
conflicts with generally accepted 
accounting practices.

“Assets” means all existing and all 
probable future economic benefits 
obtained or controlled by a particular 
entity. „ , ,,

“Current assets means cash or other 
assets dr resources commonly identified 
as those which are reasonably expected 
to be realized in cash or sold or 
consumed during the normal operating 
cycle of the business.

“Current liabilities” means obligations 
whose liquidation is reasonably 
expected to require the use of existing 
resources properly classifiable as 
current assets or the creation of other 
current liabilities.

“Independently audited” refers to an 
audit performed by an independent 
certified public accountant in 
accordance with generally accepted 
auditing standards.

“Liabilities” means probable future 
sacrifices of economic benefits arising 
from present obligations to transfer 
assets or provide services to other

entities in the future as a result of past 
transactions or events.

“Net working capital” means current 
assets minus current liabilities.

"Net worth” means total assets minus 
total liabilities and is equivalent to 
owner’s equity.

‘Tangible net worth" means the 
tangible assets that remain after 
deducting liabilities; such assets would 
not include intangibles such as goodwill 
and rights to patents or royalties.

(g) In the liability insurance 
requirements the terms “bodily injury” 
and “property damage” shall have the 
meanings given these terms by 
applicable State law. However, these 
terms do not include those liabilities 
which, consistent with standard 
industry practices, are excluded from 
coverage in liability policies for bodily 
injury and property damage. The 
Agency intends the meanings of other 
terms used in the liability insurance 
requirements to be consistent with their 
common meanings within the insurance 
industry. The definitions given below of 
several of the terms are intended to 
assist in the understanding of these 
regulations and are not intended to limit 
their meanings in a way that conflicts 
with general insurance industry usage.

“Accidental occurrence" means an 
accident, including continuous or 
repeated exposure to conditions, which 
results in bodily injury or property 
damage neither expected nor intended 
from the standpoint of the insured.

“Legal defense costs” means any 
expenses that ah insurer incurs in 
defending against claims of third parties 
brought under the terms and conditions 
of an insurance policy.

“Nonsudden accidental occurrence” 
means an occurrence which takes place 
over time and involves continuous or 
repeated exposure.

“Sudden accidental occurrence” 
means an occurrence which is not 
continuous or repeated in nature.

b. Section 264.147 is revised to read as 
follows:

§ 264.147 Liability requirem ents.
(a) Coverage fo r  sudden accidental 

occurrences. An owner or operator of a 
hazardous waste treatment, storage, or 
disposal facility, or a group of such 
facilities, must demonstrate financial 
responsibility for bodily injury and 
property damage to third parties caused 
by sudden accidental occurrences 
arising from operations of the facility or 
group of facilities. The owner or 
operator must have and maintain 
liability coverage for sudden accidental 
occurrences in the amount of at least $1 
million per occurrence with an annual 
aggregate of at least $2 million,

exclusive of legal defense costs. This 
liability coverage may be demonstrated 
in one of three ways, as specified in 
paragraphs (a)(1), (a)(2), and (a)(3) of 
this section:

(1) An owner or operator may 
demonstrate the required liability 
coverage by having liability insurance 
as specified in this paragraph.

(i) Each insurance policy must be 
amended by attachment of the 
Hazardous Waste Facility Liability 
Endorsement or evidenced by a 
Certificate of Liability Insurance. The 
wording of the endorsement must be 
identical to the wording specified in 
§ 264.151(i). The wording of the 
certificate of insurance must be identical 
to the wording specified in § 264.151(j). 
The owner or operator must submit a 
signed duplicate original of the 
endorsement or the certificate of 
insurance to the Regional Administrator, 
or Regional Administrators if the 
facilities are located in more than one 
Region. If requested by a Regional 
Administrator, the owner or operator 
must provide a signed duplicate original 
of the insurance policy. An owner or 
operator of a new facility must submit 
the signed duplicate original of the 
Hazardous Waste Facility Liability 
Endorsement or the Certificate of 
Liability Insurance to the Regional 
Administrator at least 60 days before 
the date on which hazardous waste is 
first received for treatment, storage, or 
disposal. The insurance must be 
effective before this initial receipt of 
hazardous waste.

(ii) Each insurance policy must be 
issued by an insurer which, at a 
m in im u m , is licensed to transact the 
business of insurance, or eligible to 
provide insurance as an excess or 
surplus lines insurer, in one or more 
States.

(2) An owner or operator may meet 
the requirements of this section by 
passing a financial test for liability 
coverage as specified in paragraph (f) of 
this section.

(3) An owner or operator may 
demonstrate the required liability 
coverage through use of both the 
financial test and insurance as these 
mechanisms are specified in this 
section. The amounts of coverage 
demonstrated must total at least the 
minimum amounts required by this 
paragraph.

(b) Coverage fo r  nonsudden 
acciden tal occurrences. An owner or 
operator of a surface impoundment, 
landfill, or land treatment facility which 
is used to manage hazgj^lous waste, or a 
group of such facilites, must 
demonstrate financial responsibility for
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bodily injury and property damage to 
third parties caused by nonsudden 
accidental occurrences arising from 
operations of the facility or group of 
facilities. The owner or operator must 
have and maintain liability coverage for 
nonsudden accidental occurrences in 
the amount of at least $3 million per 
occurrence with an annual aggregate of 
at least $6 million, exclusive of legal 
defense costs. This liability coverage 
may be demonstrated in one of three 
ways, as specified in paragraphs (b)(1),
(b)(2), and (b)(3) of this section:

(1) An owner or operator may 
demonstrate the required liability 
coverage by having liability insurance 
as specified in this paragraph.

(i) Each insurance policy must be 
amended by attachment of the 
Hazardous Waste Facility Liability 
Endorsement or evidenced by a 
Certificate of Liability Insurance. The 
wording of the endorsement must be 
identical to the wording specified in 
§ 264.151(i). The wording of the 
certificate of insurance must be identical 
to the wording specified in § 264.151(j). 
The owner or operator must submit a 
signed duplicate original of the 
endorsement or the certificate of 
insurance to the Regional Administrator, 
or Regional Administrators if the 
facilities are located in more than one 
Region. If requested by a Regional 
Administrator, the owner or operator 
must provide a signed duplicate original 
of the insurance policy. An owner or 
operator of a new facility must submit 
the signed duplicate original of the 
Hazardous Waste Facility Liability 
Endorsement or the Certificate of 
Liability Insurance to the Regional 
Administrator at least 60 days before 
the date on which hazardous waste is 
first received for treatment, storage, or 
disposal. The insurance must be 
effective before this initial receipt of 
hazardous waste.

(ii) Each insurance policy must be 
issued by an insurer which, at a 
minimum, is licensed to transact the 
business of insurance, or eligible to 
provide insurance as an excess or 
surplus lines insurer, in one or more 
States.

(2) An owner or operator may meet 
the requirements of this section by 
passing a financial test for liability 
coverage as specified in paragraph (f) of 
this section.

(3) An owner or operator may 
demonstrate the required liability 
coverage through use of both the 
financial test and insurance as these 
mechanisms are specified in this 
section. The amounts of coverage must 
total at least the minimum amounts 
required by this paragraph.

(4) For existing facilities, the required 
liability coverage for nonsudden 
accidental occurrences must be 
demonstrated by the dates listed below. 
The total sales or revenues of the owner 
or operator in all lines of business, in the 
fiscal year preceding the effective date 
of these regulations, will determine 
which of the dates applies. If the owner 
and operator of a facility are two 
different parties, or if there is more than 
one owner or operator, .the sales or 
revenues of the owner or operator with 
the largest sales or revenues will 
determine the date by which the 
coverage must be demonstrated. The 
dates are as follows:

(i) For an owner or operator with sales 
or revenues totalling $10 million or 
more, 6 months after the effective date 
of these regulations.

(ii) For an owner or operator with 
sales or revenues greater than $5 million 
but less than $10 million, 18 months after 
the effective date of these regulations.

(iii) All other owners or operators, 30 
months after the effective date of these 
regulations.

(c) R equ est fo r  varian ce. If an owner 
or operator can demonstrate to the 
satisfaction of the Regional 
Administrator that the levels of financial 
responsibility required by paragraphs
(a) or (b) of this section are not 
consistent with the degree and duration 
of risk associated with treatment, 
storage, or disposal at the facility or 
group of facilities, the owner or operator 
may obtain a variance from the Regional 
Administrator. The request for a 
variance must be submitted to the 
Regional Administrator as part of the 
application under § 122.25 of this 
Chapter for a facility that does not have 
a permit, or pursuant to the procedures 
for permit modification under § 124.5 of 
this Chapter for a facility that has a 
permit. If granted, the variance will take 
the form of an adjusted level of required 
liability coverage, such level to be based 
on the Regional Administrator’s 
assessment of the degree and duration 
of risk associated with the ownership or 
operation of the facility or group of 
facilities. The Regional Administrator 
may require an owner or operator who 
requests a variance to provide such 
technical and engineering information as 
is deemed necessary by die Regional 
Administrator to determine a level of 
financial responsibility other than that 
required by paragraph (a) or (b) of this 
section. Any request for a variance for a 
permitted facility will be treated as a 
request for a permit modification under 
§§ 122.15(a) (7) (iii) and § 124.5 of this 
Chapter.

(d) A djustm ents b y  the R egion al 
A dm inistrator. If the Regional

Administrator determines that the levels 
of financial responsibility required by 
paragraph (a) or (b) of this section are 
not consistent with the degree and 
duration of risk associated with 
treatment, storage, or disposal at the 
facility or group of facilities, the 
Regional Administrator may adjust the 
level of financial responsibility required 
under paragraph (a) or (b) of this section 
as may be necessary to protect human 
health and the environment. This 
adjusted level will be based on the 
Regional Administrator’s assessment of 
the degree and duration of risk 
associated with the ownership or 
operation of the facility or group of 
facilities. In addition, if the Regional 
Administrator determines that there is a 
significant risk to human health and the 
environment from nonsudden accidental 
occurrences resulting from the 
operations of a facility that is not a 
surface impoundment, landfill, or land 
treatment facility, he may require that 
an owner or operator of the facility 
comply with paragraph (b) of this 
section. An owner or operator must 
furnish to the Regional Administrator, 
within a reasonable time, any 
information which the Regional 
Administrator requests to determine 
whether cause exists for such 
adjustments of level or type of coverage. 
Any adjustment of the level or type of 
coverage for a facility that has a permit 
will be treated as a permit modification 
under §§ 122.15(a)(7)(iii) and 124.5 of 
this Chapter.

(e) P eriod  o f  coverage. An owner or 
operator must continuously provide 
liability coverage for a facility as 
required by this section until 
certifications of closure of the facility, as 
specified in § 264.115, are received by 
the Regional Administrator.

(f) F in an cial test fo r  lia b ility  
coverage. (1) An owner or operator may 
satisfy the requirements of this section 
by demonstrating that he passes a 
financial test as specified in this 
paragraph. To pass this test the owner 
or operator must meet the criteria of 
paragraph (f)(l)(i) or (f)(l)(ii):

(i) The owner or operator must have:
(A) Net working capital and tangible 

net worth each at least six times the 
amount of liability coverage to be 
demonstrated by this test; and

(B) Tangible net worth of at least $10 
million; and

(C) Assets in the United States 
amounting to either: (1) at least 90 
percent of his total assets; or (2) at least 
six times the amount of liability 
coverage to be demonstrated by this 
test. >%

(ii) The owner or operator must have:
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(A) A current rating for his most 
recent bond issuance of AAA, AA, A, or 
BBB as issued by Standard and Poor’s, 
or Aaa, Aa, A. or Baa as issued by 
Moody's; and

(B) Tangible net worth of at least $10 
million; and

(C) Tangible net worth at least six 
times the amount of liability coverage to 
be demonstrated by this test; and

(D) Assets in the United States 
amounting to either: (1) at least 90 
percent of his total assets; or [2] at least 
six times the amount of liability 
coverage to be demonstrated by this 
test.

(2) The phrase “amount of liability 
coverage” as used in paragraph (f)(1) of 
this section refers to the annual 
aggregate amounts for which coverage is 
required under paragraphs (a) and (b) of 
this section.

(3) To demonstrate that he meets this 
test, the owner or operator must submit 
the following three items to the Regional 
Administrator:

(i) A letter signed by the owner’s or 
operator’s chief financial officer and 
worded as specified in § 264.151(g). If an 
owner or operator is using the financial 
test to demonstrate both assurance for 
closure or post-closure care, as specified 
by §§ 264.143(f), 264.145(f), 265.143(e), 
and 265.145(e), and liability coverage, he 
must submit the letter specified in
§ 264.151(g) to cover both forms of 
financial responsibility; a separate letter 
as specified in § 264.151(f) is not 
required.

(ii) A copy of the independent 
certified public accountant’s report on 
examination of the owner’s or operator’s 
financial statements for the latest 
completed fiscal year.

(iii) A special report from the owner’s 
or operator’s independent certified 
public accountant to the owner or 
operator stating that:

(A) He has compared the data which 
the letter from the chief financial officer 
specifies as having been derived from 
the independently audited, year-end 
financial statements for the latest fiscal 
year with the amounts in such financial 
statements; and

(B) In connection with that procedure, 
no matters came to his attention which 
caused him to believe that the specified 
data should be adjusted.

(4) An owner or operator of a new 
facility must submit the items specified 
in paragraph (f)(3) of this section to the 
Regional Administrator at least 60 days 
before the date on which hazardous 
waste is first received for treatment, 
storage, or disposal.

(5) After the initial submission of 
items specified in paragraph-£f)(3) of this 
section, the owner or operator must

send updated information to the 
Regional Administrator within 90 days 
after the close of each succeeding fiscal 
year. This information must consist of 
all three items specified in paragraph
(f)(3) of this section.

(6) If the owner or operator no longer 
meets the requirements of paragraph
(f)(1) of this section, he must obtain 
insurance for the entire amount of 
required liability coverage as specified 
in this section. Evidence of insurance 
must be submitted to the Regional 
Administrator within 90 days after the 
end of the fiscal year for which the year- 
end financial data show that the owner 
or operator no longer meets the test 
requirements.

(7) The Regional Administrator may 
disallow use of this test on the basis of 
qualifications in the opinion expressed 
by the independent certified public 
accountant in his report on examination 
of the owner’s or operator’s financial 
statements (see paragraph (f)(3)(ii) of 
this section). An adverse opinion or a 
disclaimer of opinion will be cause for 
disallowance. The Regional 
Administrator will evaluate other 
qualifications on an individual basis.
The owner or operator must provide 
evidence of insurance for the entire 
amount of required liability coverage as 
specified in this section within 30 days 
after notification of disallowance.

c. Section 264.151 is amended by 
revising paragraph (g) and adding 
paragraphs (i) and (j) to read as follows:

§ 264.151 W ording o f the instrum ents.
* * * .* *

(g) A letter from the chief financial 
officer, as specified in § § 264.147(f) or 
265.147(f) of this chapter, must be 
worded as follows, except that 
instructions in brackets are to be 
replaced with the relevant information 
and the brackets deleted:

Letter from Chief Financial Officer (to 
demonstrate liability coverage or to 
demonstrate both liability coverage and 
assurance of closure or post-closure care).

[Address to Regional Administrator of 
every Region in which facilities for which 
financial responsibility is to be demonstrated 
through the financial test are located.]

I am the chief financial officer of [owner’s 
or operator’s name and address]. This letter 
is in support of the use of the financial test to 
demonstrate financial responsibility for 
liability coverage [insert “and closure and/or 
post-closure care” if applicable] as specified 
in Subpart H of 40 CFR Parts 264 and 265.

[Fill out the following paragraph regarding 
facilities and liability coverage. For each 
facility, include its EPA Identification 
Number, name, and address.]

The owner or operator identified above is 
the owner or operator of the following 
facilities for which liability coverage is being 
demonstrated through the financial test

specified in Subpart H of 40 CFR Parts 264
and 265: --------------•

[If you are using the financial test to 
demonstrate coverage of both liability and 
closure and post-closure care, fill in the 
following four paragraphs regarding facilities 
and associated closure and post-closure cost 
estimates. If there are no facilities that belong 
in a particular paragraph, write “None” in the 
space indicated. For each facility, include its 
EPA Identification Number, name, address, 
and current closure and/or post-closure cost 
estimates. Identify each cost estimate as to 
whether it is for closure or post-closure care.]

1. The owner or operator identified above 
owns or operates the following facilities for 
which financial assurance for closure or post­
closure care is demonstrated through the 
financial test specified in Subpart H of 40 
CFR Parts 264 and 265. The current closure 
and/or post-closUre cost estimates covered 
by file test are shown for each facility:

2. The owner or operator identified above 
guarantees, through the corporate guarantee 
specified in Subpart H of 40 CFR Parts 264 
and 265, the closure and post-closure care of 
the following facilities owned or operated by 
its subsidiaries. The current cost estimates 
for the closure or post-closure care so 
guaranteed are shown for each facility:

3. In States where EPA is not administering
the financial requirements of Subpart H of 40 
CFR Parts 264 and 265, this owner or operator 
is demonstrating financial assurance for the 
closure or post-closure care of the following 
facilities through the use of a test equivalent 
or substantially equivalent to the financial 
test specified in Subpart H of 40 CFR Parts 
264 and 265. The current closure and/ or post­
closure cost estimates covered by such a test 
are shown for each facility:------------- •

4. The owner or operator identified above
owns or operates the following hazardous 
waste management facilities for which 
financial assurance for closure or, if a 
disposal facility, post-closure care, is not 
demonstrated either to EPA or a State 
through the financial test or any other 
financial assurance mechanism specified in 
Subpart H of 40 CFR Parts 264 and 265 or 
equivalent or substantially equivalent State 
mechanisms. The current closure and/or 
post-closure cost estimates not covered by 
such financial assurance are-shown for each 
facility:----- *--------.

This owner or operator [insert “is required 
or “is not required’’] to file a Form 10K with 
the Securities and Exchange Commission 
(SEC) for the latest fiscal year.

The fiscal year of this owner or operator 
ends on [month, day]. The figures for the 
following items marked with an asterisk are 
derived from this owner’s or operator’s 
independently audited, year-end financial 
statements for the latest completed fiscal 
year, ended [date].

[Fill in part A if you are using the financial 
test to demonstrate coverage only  for the 
liability requirements.]
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Part A. Liability Coverage for Accidental 
Occurrences

[Fill in Alternative I'if the criteria of 
paragraph (f}(l)(i) of § § 264.147 or 265.147 are 
used. Fill in Alternative II if the criteria of , 
paragraph (f)(l)(ii) of §§ 264.147 or 265.147 
are used.]

Alternative I

I. Amount of annual aggregate liability 
coverage to be demonstrated

*2. Current assets 
*3. Current liabilities
4. Net working capital (line 2 minus line 

3)
*5. Tangible net worth 
*6. If less than 90% of assets are locat­

ed in the U.S., give total U.S. assets

7. Is line 5 at least $10 million?
8. Is line 4 at least 6 times line 1?
9. Is line 5 at least 6 times line 1?
*10. Are at least 90% of assets located

in the U.S.? If not complete line 11.
II. Is line 6 at least 6  times line 1?

Alternative II

1. Amount of annual aggregate liability 
coverage to be demonstrated

2. Current bond rating of most recent 
issuance and name of rating service

3. Date of issuance of bond
4. Date of maturity of bond 
*5. Tangible net worth 
*6. Total assets in U.S. (required only if

less than 90% of assets are located in 
the U.S.)  ̂ :

7. Is tine 5 at least $10 million?
8. Is line 5 at least 6  times line 1?
*9. Are at least 90% of assets located in

the U.S.? If not complete line 10.
10. Is line 6 at least 6 times line 1?

[Fill in part B if you are using the financial 
test to demonstrate assurance of both 
liability coverage and closure or post-closure 
care.]

Part B. Closure or Post-Closure Care and 
Liability Coverage

[Fill in Alternative I if the criteria of 
paragraphs (f)(l)(i) of § § 264.143 or 264.145 
and (f)(l)(i) of § 264.147 are used or if the 
criteria of paragraphs (e)(l)(ij of §§ 265.143 or 
265.145 and (f)(l)(i) of § 265.147 are used. Fill 
in Alternative II if the criteria of paragraphs 
(f)(l)(ii) of §| 264.143 or 264.145 and (f)(l)(ii) 
of § 264.147 are used or if the criteria of 
paragraphs (e)(l)(ii) of §§ 265.143 or 265.145 
and (f)(l)(ii) of § 265.147 are used.]

Alternative I
1. Sum of current closure and post-clo­

sure cost estimates (total of all cost 
estimates listed above)

2. Amount of annual aggregate liability 
coverage to be demonstrated

3. Sum of lines 1 and 2
4. Total liabilities (if any portion of your 
closure or post-closure cost estimates 
is included in your total liabilities, you 
"•ay deduct that portion from this line 
and add that amount to lines 5 and 6)

Alternative I—Continued
*5. Tangible net worth 
*6. Net worth 
*7. Current assets 
*8. Current liabilities
9. Net working capital (line 7 minus line 

8)
*10. The sum of net income plus depred­

ation, depletion, and amortization 
*11. Total assets in U.S. (required only if 

less than 90% of assets are located in 
the U.S.)

12. Is line 5 at least $10 million?
13. Is line S at. least 6 times line 3?
14. Is line 9 at least 6 times line 3?
*15. Are at least 90% of assets located

in the U.S.? If not, complete line 16
16. Is line 11 at least 6  times line 3?
17. Is line 4 divided by line 6 less than 
2.0?

18. Is line 10 divided by line 4 greater 
than 0.1?

19. Is line 7 divided by line 8 greater than 
1.5?

Alternative II

1. Sum or current closure and post-clo­
sure cost estimates (total of all cost 
estimates listed above)

2. Amount of annual aggregate liability 
coverage to be demonstrated

3. Sum of lines 1 and 2
4. Current bond rating of most recent 

issuance and name of rating service
5. Date of issuance of bond
6. Date of maturity of bond 
*7. Tangible net worth (if any portion of

the closure or post-closure cost esti­
mates is included in "total Kabititjes” 
on your financial statements you may 
add that portion to this line)

*8 Total assets in the U.S. (required only 
if less than 90% of assets are located 
in the U.S.)

9. Is line 7 at least $10 million?
10. Is line 7 at least 6  times line 3?
*11. Are at least 90% of assets located

in the U.S.? If not, complete line 12 
12. Is line 8 at least 6 times line 3?

I hereby certify that the wording of this 
letter is identical to the wording specified in 
40 CFR 264.151(g) as such regulations were 
constituted on the date shown immediately 
below.

[Signature]
[Name]
[Tide]
[Date]

* * * * *

(i) A hazardous waste facility liability 
endorsement as required in § § 264.147 
or 265.147 must be worded as follows, 
except that instructions in brackets are 
to be replaced with the relevant 
information and the brackets deleted:

Hazardous Waste Facility Liability 
Endorsement

1. This endorsement certifies that the 
policy to which the endorsement is attached 
provides liability insurance covering bodily 
injury and property damage in connection

with the insured’s obligation to demonstrate 
financial responsibility under 40 CFR 264.147 
or 265.147. The coverage applies at [list EPA 
Identification Number, name, and address fpr 
each facility] for [insert “sudden accidental 
occurrences,” “nonsudden accidental 
occurrences,” or “sudden and nonsudden 
accidental occurrences”; if coverage is for 
multiple facilities and the coverage is 
different for different facilities, indicate 
which facilities are insured for sudden 
accidental occurrences, which are insured for 
nonsudden accidental occurrences, and 
which are insured for both]. The limits of 
liability are [insert the dollar amount of the 
‘‘each occurrence” and "annual aggregate” 
limits of the Insurer’s liability], exclusive of 
legal defense costs.

2. The insurance afforded with respect to 
such occurrences is subject to all of the terms 
and conditions of the policy; provided, 
however, that any provisions of the policy 
inconsistent with subsections (a) through (e) 
of this Paragraph 2 are hereby amended to 
conform with subsections (a) through (e):

(a) Bankruptcy or insolvency of the insured 
shall not relieve the Insurer of its obligations 
under the policy to which this endorsement is 
attached.

(b) The Insurer is liable for the payment of 
amounts within any deductible applicable to 
the policy, with a right of reimbursement by 
the insured for any such payment made by 
the Insurer. This provision does not apply 
with respect to that amount of any deductible 
for which coverage is demonstrated as 
specified in 40 CFR 264.147(f) or 265.147(f).

(c) Whenever requested by a Regional 
Administrator of the U.S. Environmental 
Protection Agency (EPA), the Insurer agrees 
to furnish to the Regional Administrator a 
signed duplicate original of the policy and all 
endorsements.

(d) Cancellation of this endorsement, 
whether by the Insurer or the insured, will be 
effective only upon written notice and only 
after the expiration of sixty (60) days after a 
copy of such written notice is received by the 
Regional Administrator(s) of the EPA 
Region(s) in which the facility(ies) is (are) 
located.

(e) Any other termination of this 
endorsement will be effective only upon 
written notice and only after the expiration of 
thirty (30) days after a copy of such written 
notice is received by the Regional 
Administrator(s) of the EPA Region(s) in 
which the facility(ies) is (are) located.

Attached to and forming part o f policy No.
-------- issued by [name of Insurer], herein
called the Insurer, of [address of Insurer] to 
[name of insured] of [address] this — day of
-------- , 10—. The effective date of said policy
is — day of-------- , 19—:

I hereby certify that the wording of this 
endorsement is identical to the wording 
specified in 40 CFR 264.151(i) as such 
regulation was constituted on the date first 
above written, and that the Insurer is
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licensed to transact the business of 
insurance, or eligible to provide insurance as 
an excess or surplus lines insurer, in one or 
more States.
[Signature of Authorized Representative of 

Insurer]
[Type name]
[Title], Authorized Representive of [name of 

Insurer]
[Address of Representative]

(j) A certificate of liability insurance 
as required in § § 264.147 or 265.147 must 
be worded as follows, except that the 
instructions in brackets are to be 
replaced with the relevant information 
and the brackets deleted:
Hazardous Waste Facility Certificate of 
Liability Insurance
1. [Name of Insurer], (the “Insurer"), of 

[address of Insurer] hereby certifies that it 
has issued liability insurance covering bodily 
injury and property damage to [name of 
insured], (the “insured”), of [address of 
insured] in connection with the insured’s 
obligation to demonstrate financial 
responsibility under 40 CFR 264.147 or 
265.147. The coverage applies at [list EPA 
Identification Number, name, and address for 
each facility] for [insert “sudden accidental 
occurrences,” “nonsudden accidental 
occurrences,” or “sudden and nonsudden 
accidental occurrences”; if coverage is for 
multiple facilities and the coverage is 
different for different facilities, indicate 
which facilities are insured for sudden 
accidental occurrences, which are insured for 
nonsudden accidental occurrences, and 
which are insured for both]. The limits of 
liability are [insert the dollar amount of the 
"each occurrence” and “annual aggregate” 
limits of the Insurer’s liability], exclusive of 
legal defense costs. The coverage is provided
under policy number--------- , issued on [date].
The effective date of said policy is [date].

2. The Insurer further certifies the following 
with respect to the insurance described in 
Paragraph 1:

(a) Bankruptcy or insolvency of the insured 
shall not relieve the Insurer of its obligations 
under the policy.

(b) The Insurer is liable for the payment of 
amounts within any deductible applicable to 
the policy, with a right of reimbursement by 
the insured for any such payment made by 
the Insurer. This provision does not apply 
with respect to that amount of any deductible 
for which coverage is demonstrated as 
specified in 40 CFR 264.147(f) or 265.147(f).

(c) Whenever requested by a Regional 
Administrator of the U.S. Environmental 
Protection Agency (EPA), the Insuref agrees 
to furnish to the Regional Administrator a 
signed duplicate original of the policy and all 
endorsements.

(d) Cancellation of the insurance, whether 
by the Insurer or the insured, will be effective 
only upon written notice and only after the 
expiration of sixty (60) days after a copy of 
such written notice is received by the 
Regional Administrator(s) of the EPA 
Region(s) in which the facility(ies) is (are) 
located.

(e) Any other termination of the insurance 
will be effective only upon written notice and
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only after the expiration of thirty (30) days 
after a copy of such written notice is received 
by the Regional Administrator(s) of the EPA 
Region(s) in which the facility(ies) is (are) 
located.

I hereby certify that the wording of this 
instrument is identical to the wording 
specified in 40 CFR 284.151(j) as such 
regulation was constituted on the date first 
above written, and that the Insurer is 
licensed to transact the business of 
insurance, or eligible to provide insurance as 
an excess or surplus lines insurer, in one or 
more States.
[Signature of authorized representative of 

Insurer]
[Type name]
[Title], Authorized Representative of [name 

of Insurer]
[Address of Representative]

PART 265—INTERIM STATUS 
STANDARDS FOR OWNERS AND 
OPERATORS OF HAZARDOUS WASTE 
TREATMENT, STORAGE, AND 
DISPOSAL FACILITIES

Subpart H—Financial Requirements
a. Section 265.141 is revised to read as 

follows:

§ 265.141 Definitions o f term s as used in 
this subpart

(a) “Closure plan" means the plan for 
closure prepared in accordance with the 
requirements of § 265.112.

(b) “Current closure cost estimate" 
means the most recent of the estimates 
prepared in accordance with § § 265.142
(a), (b), and (c).

(c) “Current post-closure cost 
estimate” means the most recent of the 
estimates prepared in accordance with 
§§ 265.144 (a), (b), and (c).

(d) “Parent corporation” means a 
corporation which directly owns at least 
50 percent of the voting stock of the 
corporation which is the facility owner 
or operator; the latter corporation is 
deemed a “subsidiary” of the parent 
corporation.

(e) “Post-closure plan” means the plan 
for post-closure care prepared in 
accordance with the requirements of 
§§265.117-265.120.

(f) The following terms are used in the 
specifications for the financial tests for 
closure, post-closure care, and liability 
coverage. The definitions are intended 
to assist in the understanding of these 
regulations and are not intended to limit 
the meanings of terms in a way that 
conflicts with generally accepted 
accounting practices.

“Assets” means all existing and all 
probable future economic benefits 
obtained or controlled by a particular 
entity.

“Current assets” means cash or other 
assets or resources commonly identified 
as those which are reasonably expected

Rules and Regulations

to be realized in cash or sold or 
consumed during the normal operating 
cycle of the business.

“Current liabilities” means obligations 
whose liquidation is reasonably 
expected to require the use of existing 
resources properly classifiable as 
current assets or the creation of other 
current liabilities.

“Independently audited* refers to an 
audit performed by an independent 
certified public accountant in 
accordance with generally accepted 
auditing standards.

“Liabilities” means probable future 
sacrifices of economic benefits arising 
from present obligations to transfer 
assets or provide services to other 
entities in the future as a result of past 
transactions or events. -

“Net working capital” means current 
assets minus current liabilities.

“Net worth” means total assets minus 
total liabilities and is equivalent to 
owner’s equity.

“Tangible net worth” means th e. 
tangible assets that remain after 
deducting liabilities; such assets would 
not include intangibles such as goodwill 
and rights to patents or royalties.

(g) In the liability insurance 
requirements the terms “bodily injury" 
and "property damage” shall have the 
meanings given these terms by 
applicable State law. However, these 
terms do not include those liabilities 

¿which, consistent with standard 
industry practice, are excluded from 
coverage in liability policies for bodily 
injury and property damage. The 
Agency intends the meanings of other 
terms used in the liability insurance 
requirements to be consistent with their 
common meanings within the insurance 
industry. The definitions given below of 
several of the terms are intended to 
assist in the understanding of these 
regulations and are not intended to limit 
their meanings in a way that conflicts 
with general insurance industry usage.

“Accidental occurrence” means an 
accident, including continuous or 
repeated exposure to conditions, which 
results in bodily injury or property 
damage neither expected nor intended 
from the standpoint of the insured.

“Legal defense costs” means any 
expenses that an insurer incurs in 
defending against claims of third parties 
brought under the terms and conditions 
of an insurance policy.

“Nonsudden accidental occurrence” 
means an occurrence which takes place 
over time and involves continuous or 
repeated exposure.

“Sudden accidental occurrence” 
means an occurrence which is not 
continuous or repeated in nature.
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b. Section 265.147 is revised to read as 
follows:

§ 265.147 Liability requirem ents.
(a) C overage fo r  sudden accidental 

occurrences. By the effective date of 
these regulations, an owner or operator 
of a hazardous waste treatment, storage, 
or disposal facility, or a group of such 
facilities, must demonstrate financial 
responsibility for bodily injury and 
property damage to third parties caused 
by sudden accidental occurrences 
arising from operations of the facility or 
group of facilities. The owner or 
operator must have and maintain 
liability coverage for sudden accidental 
occurrences in the amount of at least $1 
million per occurrence with an annual 
aggregate of at least $2 million, , 
exclusive of legal defense costs. This 
liability coverage may be demonstrated 
in one of three ways, as specified in 
paragraphs (a)(1), (a)(2), and (a)(3) of 
this section:

(1) An owner or operator may 
demonstrate the required liability 
coverage by having liability insurance 
as specified in this paragraph.

(1) Each insurance policy must be 
amended by attachment of the 
Hazardous Waste Facility Liability 
Endorsement or evidenced by a 
Certificate of Liability Insurance. The 
wording of the endorsement must be 
identical to the wording specified in
§ 264.151(i). The wording of the 
certificate of insurance must be identical 
to the wording specified in § 264.151(j). 
The owner or operator must submit a 
signed duplicate original of the 
endorsement or the certificate of 
insurance to the Regional Administrator, 
or Regional Administrator if the 
facilities are located in more than one 
Region. If requested by a Regional 
Administrator, the owner or operator 
must provide a signed duplicáte original 
of the insurance policy.

(ii) Each insurance policy must be 
issued by an insurer which, at a 
minimum, is licensed to transact the 
business of insurance, or eligible to 
provide insurance as an excess or 
surplus lines insurer, in one or more 
States.

(2) An owner or operator may meet 
the Requirements of this section by 
passing a financial test for liability 
coverage as specified in paragraph (f) of 
this section.

(3) An owner or operator may 
demonstrate the required liability 
coverage through use of both the 
financial test and insurance as these 
mechanisms are specified in this 
section. The amounts of coverage 
demonstrated must total at least the

minimum amounts required by this 
paragraph.

(b) Coverage fo r  nonsudden 
accidental occurrences. An owner or 
operator of a surface impoundment, 
landfill, or land treatment facility which 
is used to manage hazardous waste, or a 
group of such facilities, must 
demonstrate financial responsibility for 
bodily damage and property damage to 
third parties caused by nonsudden 
accidental occurrences arising from 
operations of the facility or group of 
facilities. The owner or operator must 
have and maintain liability coverage for 
nonsudden accidental occurrences in 
the amount of at least $3 million per 
occurrence with an annual aggregate of 
at least $6 million, exclusive of legal 
defense costs. This liability coverage 
may be demonstrated in one of three 
ways, as specified in paragraphs (b)(1),
(b)(2), and (b)(3) of this section: ~

(1) An owner or operator may 
demonstrate the required liability 
coverage by having liability insurance 
as specified in this paragraph.

(1) Each insurance policy must be 
amended by attachment of the 
Hazardous Waste Facility Liability 
Endorsement or evidenced by a 
Certificate of Liability Insurance. The 
wording of the endorsement must be 
identical to the wording specified in
§ 264.151(i). The wording of the 
certificate of insurance must be identical 
to the wording specified in § 264.151(j). 
The owner or operator must submit a 
signed duplicate original of the 
endorsement or the certificate of 
insurance to the Regional Administrator, 
or Regional Administrators if the 
facilities are located in more than one 
Region. If requested by a Regional 
Administrator, the owner or operator 
must provide a signed duplicate original 
of the insurance policy.

(ii) Each insurance policy must be 
issued by an insurer which, at a 
minimum, is licensed to transact the 
business of insurance, or eligible to 
provide insurance as an excess or 
surplus lines insurer, in one or more 
States.

(2) An owner or operator may meet 
the requirements of this section by 
passing a financial test for liability 
coverage as specified in paragraph (f) of 
this, section.

(3) An owner or operator may 
demonstrate the required liability 
coverage through use of both the 
financial test and insurance as these 
mechanisms are specified in this 
section. The amounts of coverage must 
total at least the minimum amounts 
required by this paragraph.

(4) The required liability coverage for 
nonsudden accidental occurrences must

be demonstrated by the dates listed 
below. The total sales or revenues of the 
owner or operator in all lines of 
business, in the fiscal year preceding the 
effective date of these regulations, will 
determine which of the dates applies. If 
the owner and operator of a facility are 
two different parties, or if there is more 
than one owner or operator, the sales or 
revenues of the owner or operator with 
the largest sales or revenues will 
determine the date by which the 
coverage must be demonstrated. The 
dates are as follows:

(i) For an owner or operator with sales 
or revenues totalling $10 million or 
more, 6 months after the effective date 
of these regulations.

(ii) For an owner or operator with 
sales or revenues greater than $5 million 
but less than $10 million, 18 months after 
the effective date of these regulations.

(iii) All other owners or operators, 30 
months after the effective date of these 
regulations.

(5) By the date 6 months after the 
effective date of these regulations an 
owner or operator who is within either 
of the last two categories (paragraphs
(b)(4)(ii) or (b)(4)(iii) of this section) 
must, unless he has demonstrated 
liability coverage for nonsudden 
accidental occurrences, send a letter to 
the Regional Administrator stating the 
date by which he plans to establish such 
coverage.

(c) R equest fo r  variance. If an owner 
or operator can demonstrate to the 
satisfaction of the Regional 
Administrator that the levels of financial 
responsibility required by paragraphs
(a) or (b) of this section are not 
consistent with the degree and duration 
of risk associated with treatment, 
storage, or disposal at the facility or 
group of facilities, the owner or operator 
may obtain a variance from the Regional 
Administrator. The request for a 
variance must be submitted in writing to 
the Regional Administrator. If granted, 
the variance will take the form of an 
adjusted level of required liability 
coverage, such level to be based on the 
Regional Administrator’s assessment of 
the degree and duration of risk 
associated with the ownership or 
operation of the facility or group of 
facilities. The Regional Administrator 
may require an owner or operator who 
requests a variance to provide such 
technical and engineering information as 
is deemed necessary by the Regional 
Administrator to determine a level of 
financial responsibility other than that 
required by paragraphs (a) or (b) of this 
section. The Regional Administrator will 
process a variance request as if it were 
a permit modification request under
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§ 122.15(a){7)(iii) of this Chapter and 
subject to the procedures of § 124.5 of 
this Chapter. Notwithstanding any other 
provision, the Regional Administrator 
may hold a public hearing at his 
discretion or whenever he finds, on the 
basis of requests for a public hearing, a 
significant degree of pubic interest in a 
tentative decision to grant a variance.

(d) Adjustments by  the Regional 
Administrator. If the Regional 
Administrator determines that the levels 
of financial responsibility required by 
paragraphs (a) or (b) of this section are 
not consistent with the degree and 
duration of risk associated with 
treatment, storage, or disposal at the 
facility or group of facilities, the 
Regional Administrator may adjust the 
level of financial responsibility required 
under paragraphs (a) or (b) of this 
section as may be necessary to protect 
human health and the environment. This 
adjusted level will be based on the 
Regional Administrator’s assessment of 
the degree and duration of risk 
associated with the ownership or 
operation of the facility or group of 
facilities. In addition, if the Regional 
Administrator determines that there is a 
significant risk to human health and the 
environment from nonsudden accidental 
occurrences resulting from the 
operations of a facility that is not a 
surface impoundment, landfill, or land 
treatment facility, he may require that 
an owner or operator of the facility 
comply with paragraph (b) of this 
section. An owner or operator must 
furnish to the Regional Administrator, 
within a reasonable time, any 
information which the Regional 
Administrator requests to determine 
whether cause exists for such 
adjustments of level or type of coverage. 
The Regional Administrator will process 
an adjustment of the level of required 
coverage as if it were a permit 
modification under § 122.15(a)(7)(iii) of 
this Chapter and subject to the 
procedures of § 124.5 of this Chapter. 
Notwithstanding any other provision, 
the Regional Administrator may hold a 
public hearing at his discretion or 
whenever he finds, on the basis of 
requests for a public hearing, a 
significant degree of public interest in a 
tentative decision to adjust the level or 
type of required coverage.

(e) Period o f coverage. An owner or 
operator must continuously provide 
liability coverage for a facility as 
required by this section until 
certifications of closure of the facility, as 
specified in § 265.115, are received by 
the Regional Administrator.

(f) Financial test fo r  liability  
coverage. (1) An owner or operator may

satisfy the requirements of this section 
by demonstrating that he passes a 
financial test as specified in this 
paragraph. To pass this test the owner 
or operator must meet the criteria of 
paragraph (f)(l){i) or (f)(l)(ii):

(1) The owner or operator must have:
(A) Net working capital and tangible 

net worth each at least six times the 
amount of liability coverage to be 
demonstrated by this test; and

(B) Tangible net worth of at least $10 
million; and

(C) Assets in the United States 
amounting to either: (1) At least 90 
percent of his total assets; or [2) at least 
six times the amount of liability 
coverage to be demonstrated by this 
test.

(ii) The owner or operator must have:
(A) A current rating for his most 

recent bond issuance of AAA, AA, A, or 
BBB as issued by Standard and Poor’s, 
or Aaa, Aa, A, or Baa as issded by 
Moody’s; and

(B) Tangible net worth of at least $10 
million; and

(C) Tangible net worth at least six 
times the amount of liability coverage to 
be demonstrated by this test; and

(D) Assets in the United States 
amounting tot either: (1) at least 90 
percent of his total assets; or [2] at least 
six times the amount of liability 
coverage to be demonstrated by this 
test.

(2) The phrase “amount of liability 
coverage” as used in paragraph (f)(1) of 
this section refers to die annual 
aggregate amounts for which coverage is 
required under paragraphs (a) and (b) of 
this section.

(3) To demonstrate that he meets this 
test, the owner or operator must submit 
the following three items to the Regional 
Administrator:

(i) A letter signed by the owner’s or 
operator’s chief financial officer and 
worded as specified in § 264.151(g). If an 
owner or operator is using thg financial 
test to demonstrate both assurance for 
closure or post-closure care, as specified 
by §§ 264.143(f), 264.145(f), 265.143(e), 
and 265.145(e), and  liability coverage, he 
must submit the letter specified in
§ 264.151(g) to cover both forms of 
financial responsibility; a separate letter 
as specified in § 264.151(f) is not 
required.

(ii) A copy of the independent 
certified public accountant’s report on 
examination of the owner’s or operator’s 
financial statements for the latest 
completed fiscal year.

(iii) A special report from the owner’s 
or operator’s independent certified 
public accountant to the owner or 
operator stating that:

(A) He has compared the data which 
the letter from the chief financial officer 
specifies as having been derived from 
the independently audited, year-end 
financial statements for the latest fiscal 
year with the amounts in such financial 
statements; and

(B) In connection with that procedure, 
no matters came to his attention which 
caused him to believe that the specified 
data should be adjusted.

(4) The owner or operator may obtain 
a one-time extension of the time allowed 
for submission of the documents 
specified in paragraph (f)(3) of this 
section if the fiscal year of the owner or 
operator ends during the 90 days prior to 
the effective date* of these regulations 
and if the year-end financial statements 
for that fiscal year will be audited by an 
independent certified public accountant. 
The extension will end no later than 90 
days after the end of the owner’s or 
operator’s fiscal year. To obtain the • 
extension, the owner’s or operator’s 
chief financial officer must send, by the 
effective date of these regulations, a 
letter to the Regional Administrator of 
each Region in which the owner’s or 
operator’s facilities to be covered by the 
financial test are located. This letter 
from the chief financial officer must:

(i) Request the extension;
(ii) Certify that he has grounds to 

believe that the owner or operator meets 
the criteria of the financial test;

(iii) Specify for each facility to be 
covered by the test the EPA 
Identification Number, name, address, 
the amount of liability coverage and, 
when applicable, current closure and 
post-closure cost estimates to be 
covered by the test;

(iv) Specify the date ending the 
OAyner’s or operator's last complete 
fiscal year before the effective date of 
these regulations;

(v) Specify the date, no later than 90 
days after the end of such fiscal year, 
when he will submit the documents 
specified in paragraph (f)(3) of this 
section; and

(vi) Certify that the year-end financial 
statements of the owner-or operator for 
such fiscal year will be audited by an 
independent certified public accountant.

(5) After the initial submission of 
items specified in paragraph (f)(3) of this 
section, the owner or operator must 
send updated information to the 
Regional Administrator within 90 days 
after the close of each succeeding fiscal 
year. This information must consist of 
all three items specified in paragraph
(f)(3) of this section.

(6) If the owner or operator no longer 
meets the requirements of paragraph 
(f)(1) of this section, he must obtain
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insurance for the entire amount of 
required liability coverage as specified 
in this section. Evidence of insurance 
must be submitted to the Regional 
Administrator within 90 days after the 
end of the fiscal year for which the year- 
end financial data show that the owner 
or operator no longer meets the test 
requirements.

(7) The Regional Administrator may 
disallow use of this test on the basis of 
qualifications in the opinion expressed 
by the independent certified public 
accountant in his report on examination 
of the owner’s or operator’s financial 
statements (see paragraph (f)(3)(ii) of 
(his section). An adverse opinion or a 
disclaimer of opinion will be cause for 
disallowance. The Regional 
Administrator will evaluate other 
qualifications on an individual basis.
The owner or operator must provide 
evidence of insurance for the entire 
amount of required liability coverage as

specified in this section within 30 days 
after notification of disallowance.

PART 123—STATE PROGRAM 
REQUIREMENTS

1. The authority citation for Part 123 
reads as follows:

Authority: Resource Conservation and 
Recovery Act, as amended, 42 U.S.C. 6901 et 
seq .; Safe Drinking Water Act, 42 U.S.C. 300
(f) et seq .; Clean Water Act, 33 U.S.C. 1251 et 
seq.

2. In § 123.129, paragraph (a) is 
amended by designating existing 
paragraph (a) as (a)(1) and adding new 
paragraphs (a)(2) and (a)(3) to read as 
follows:

§ 123.129 Additional program  
requirem ents fo r interim  authorization fo r 
phase II.

(a)(1) * * *
(2) The Administrator may authorize a 

State program for Phase II Components

A or B, or both, even though the State 
program does not include liability 
coverage requirements, if (i) the State 
submitted a draft application for the 
component or components of Phase II 
interim authorization to EPA prior to 
[insert date of publication in die Federal 
Register], and (ii) the State commits in 
its Memorandum of Agreement to adopt 
State liability coverage requirements as 
quickly as practicable, but in no case 
later than the State’s application for an 
additional component of Phase II interim 
authorization.

(3) Any State which receives interim 
authorization for Components A or B or 
both without liability coverage • 
requirements, pursuant to paragraph
(a)(2) of this section, may not receive an 
additional component of Phase II interim 
authorization unless it has liability 
coverage requirements in effect. 
* * * * *
[FR Doc. 82-10431 Filed 4-15-82; 8:45 amj 
BILLING CODE 6560-50-M
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 60 
[A P-FR L 1718-21

Standards of Performance for New 
Stationary Sources; Lead-Acid Battery 
Manufacture
a g e n c y : Environmental Protection 
Agency (EPA).
ACTION: Final rule.________' ■

SUMMARY: This rule establishes 
standards of performance which limit 
atmospheric emissions of lead from 
new, modified, and reconstructed 
facilities at lead-acid battery plants. The 
standards implement Section 111 of the 
Clean Air Act, and are based on the 
Administrator’s determination that lead- 
acid battery manufacturing facilities 
contribute significantly to air pollution, 
which may reasonably be anticipated to 

•“endanger public health or welfare. The 
intended effect of this regulation is to 
require new, modified, and 
reconstructed lead-acid battery 
manufacturing facilities to control lead 
emissions within the specified limits, 
which can be achieved through the use 
of the best demonstrated system of 
continuous emission reduction. A new 
reference method for determining 
compliance with lead standards is also 
promulgated.
EFFECTIVE DATE: April 16,1982.

Under Section 307(b)(1) of the Clean 
Air Act, judicial review of this new 
source performance standard is 
available only  by the filing of a petition 
for review in the United States Court of 
Appeals for the District of Columbia 
Circuit within 60 days of today’s 
publication of this rule. Under Section 
307(b)(2)*bf the Clean Air Act, the 
requirements that are the subject of 
today’s notice may not be challenged 
later in civil or criminal proceedings 
brought by EPA to enforce these 
requirements. 
a d d r e s s e s :

Background Information Document. 
The Background Information Document 
(BID) for the promulgated standards 
may be obtained from the U.S. EPA 
Library (MD-35), Research Triangle 
Park, North Carolina 27711, telephone 
number (919) 541-2777. Please refer to 
^Lead-Acid Battery Manufacture, 
Background Information for 
Promulgated Standards,” EPA-450/3- 
79-028b.

D ocket. Docket No. OAQPS-79-1, 
containing supporting information used 
in developing the promulgated , 
standards, is available for public

inspection and copying between 8:00 
a.m. and 4:00 p.m., Monday through 
Friday, at EPA’s Central Docket Section, 
West Tower Lobby, Gallery 1,
Waterside Mall, 401 M Street SW., 
Washington, D.C. 20460. A reaonable fee 
may be charged for copying.
FOR FURTHER INFORMATION CONTACT:
Mr. Gene W. Smith, Standards 
Development Branch, Emission 
Standards and Engineering Division 
(MD-13), U.S. Environmental Protection 
Agency, Research Triangle Park, North 
Carolina 27711, telephone number (919) . 
541-5624.
SUPPLEMENTARY INFORMATION:

The Standards
The promulgated standards will limit 

atmospheric lead emissions from new, 
modified, or reconstructed facilities at 
any lead-acid battery manufacturing 
plant which has the design capacity to 
produce in one day batteries which 
would contain, in total, an amount of 
lead equal to or greater than 5.9 Mg (6.5 
tons). The facilities which are affected 
by the standards and the emission limits 
for these facilities are listed below:

Facility Lead emission limit

5.0 mg/kg (0.010 Ib/ton).
0.40 mg/dscm (0.00018 gr/

dscf).
1.00 mg/dscm (0.00044 gr/ 

dscf).
1.00 mg/dscm (0.00044 gr/ 

dscf).
4.50 mg/dscm (0.00198 gr/ 

dscf).
1.00 mg/dscm (0.00044 gr/ 

dscf).

Three-process operation..,.—

Other lead emitting oper­
ations.

The emission limit for lead oxide 
production is expressed in terms of lead 
emissions per kilogram of lead 
processed, while the limits for other 
facilities are expressed in terms of lead 
concentrations in exhaust air.

A standard of 0 percent opacity is 
promulgated for emissions from lead 
oxide production, grid casting, paste 
mixing, three process operation, and 
“other lead-emitting” facilities. A 
standard of 5 percent opacity is 
promulgated for lead reclamation 
facilities. The promulgated standards 
also require continuous monitoring of 
the pressure drop across any scrubber 
used to control emissions from an 
affected facility to help insure proper 
operation of the scrubber. Performance 
tests are required to determine 
compliance with the promulgated 
standards. A new reference method, 
Method 12, is to be used to measure the 
amount of lead in exhaust gases, and 
Method 9 is to be used to measure 
opacity. Process monitoring is required 
during all tests.

Rules and Regulations

In the preamble to the proposed 
regulation, the decision by the 
Administrator not to propose standards 
for sulfuric acid mist emissions from the 
formation process was discussed. The 
public was specifically invited to submit 
comments with supporting data on this 
issue. Only one comment addressing 
this issue was received and, while the 
commenter suggested that acid mist 
emissions need EPA attention, no 
specific information was provided to 
refute the basis for the Administrator’s 
decision not to regulate. Therefore, the 
Administrator does not plan to take any 
further action regarding acid mist 
emissions from lead-acid battery 
manufacture at this time. EPA is 
required to review new source 
performance standards four years from 
the date of promulgation, and if 
appropriate, revise them. The decision 
not to regulate acid mist emissions may 
be reconsidered at that time.
Summary of Environmental, Energy, and 
Economic Impacts

There are approximately 190 lead-acid 
battery manufacturing plants in the 
United States, of which about 100 have 
been estimated to have capacities above 
the small size cutoff. These plants are 
scattered throughout the country and are 
generally located in urban areas near 
the market for their batteries.
Projections of the growth rate of the 
lead-acid battery manufacturing 
industry range from 3 to 5 percent per 
year over the next 5 years. Most of the 
projected increase in manufacturing 
capacity is expected to take place by the 
expansion of large plants (producing 
over 2000 batteries per day).

In general, States do not currently 
regulate atmospheric lead emissions 
from lead-acid battery plants. However, 
State implementation plan (SIP) 
particulate regulations generally require 
some control of these emissions. The 
average degree of control required by 
SIP regulations was used as a baseline 
for the assessment of the environmental 
and economic impacts of the new source 
performance standards for lead-acid 
battery manufacture. At some existing 
plants,.emissions are controlled to a 
greater extent than is required by 
typical State particulate regulations. In 
addition, States are developing 
implementation plans to insure the 
attainment and maintenance of the 
national ambient air quality staindard 
(NAAQS) for lead, whigh was 
promulgated in December 1977 (42 FR 
63076). The State implementation plans 
for lead are expected to include 
regulations which will require more 
control of atmospheric lead emissions
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than is currently required under typical 
State particulate regulations.

Mew facilities and facilities 
undergoing modification and 
reconstruction in the United States over 
the next 5 years would emit about 95 Mg 
(104 tons) of lead to the atmosphere in 
the fifth year, if their emissions were 
controlled only to the extent required by 
current State particulate regulations.
The promulgated standards will reduce 
potential lead emissions from new, 
modified, and reconstructed facilities to 
about 3.1 Mg (3.4 tons) in the fifth year. 
The promulgated standards will also 
result in decreased nonlead particulate 
emissions from affected facilities, since 
equipment installed for the purpose of 
controlling lead-bearing particulate 
emissions will also control nonlead­
bearing particulate emissions.

For a new or completely reconstructed 
plant using impingement scrubbing to 
control lead emissions from the grid 
casting and lead reclamation facilities 
and fabric filtration to control emissions 
from all other affected facilities, the 
fractional increase in the lead content of 
plant wastewater attributable to the 
standards will be about 0.6 percent. It is 
anticipated that, in early 1981, EPA’s 
Office of Water and Waste Management 
will propose a regulation which would 
require zero lead discharge in the 
wastewater from grid casting and lead 
reclamation facilities. In order to 
achieve zero discharge from these 
facilities, scrubber effluent would have 
to be clarified and recycled. Although 
not directly attributable to the 
promulgated NSPS for air emissions, the 
costs of clarifying and recycling 
blowdown from scrubbers controlling 
grid casting and lead reclamation 
emissions has been considered in the 
development of the promulgated NSPS. 
The annualized cost of controlling water 
emissions from grid casting and lead 
reclamation facility scrubbers would be 
less than 1 percent of the costs 
attributable to the promulgated 
standards for a completely modified or 
reconstructed 2000 battery-per-day 
plant. The promulgated NSPS will not 
have a significant impact on emissions 
of solid waste.

The energy needed to operate control 
equipment required to meet the 
promulgated standards at a new plant 
will be approximately 2.7 percent of the 
total energy needed to run the plant. The 
incremental energy demand resulting 
from the application of the promulgated 
standards to new, modified, and 
reconstructed facilities over the next 
five years will be about 2.8 gigawatt 
hours of electricity in the fifth year. The 
fifth-year increase in demand for heat

energy resulting from the promulgated 
standards will be about 50 PJ/yr (48 X 
109 BTU/yr), or the equivalent of about
8.1 thousand barrels of oil per year.

The capital cost of the installed 
emission control equipment necessary to 
meet the promulgated standards on all 
new, modified, and reconstructed 
facilities during the first five years of the 
standards will be approximately $8.2 
million. The total annualized cost of 
operating this equipment in the fifth 
year of the standards will be about $3.9 
million.

These costs and energy and , 
environmental impacts are considered 
reasonable, and are not expected to 
prevent or hinder expansion on the lead- 
acid battery manufacturing industry. 
Economic analysis indicates that, for 
plants with capacities larger than the 
small size cutoff, the costs attributable 
to the standards can be passed on with 
little effect on sales. The average 
incremental cost associated with the 
promulgated standards will be about 30$ 
per battery. This is about 1.6 percent of 
the wholesale price of a battery.

Public Participation

Prior to proposal of the standards, 
interested parties were advised by 
public notice in the Federal Register of a 
meeting of the National Air Pollution 
Control Techniques Advisory 
Committee to discuss the standards 
recommended for proposal. This meeting 
was held September 27-28,1977. The 
meeting was open to the public and each 
attendee was given ample opportunity 
to comment on the standards 
recommended for proposal. The 
standards were proposed in the Federal 
Register on January 14,1980 (45 FR 
2790). Public comments were solicited at 
that time and, when requested, copies of 
the Background Information Document 
(BID) were distributed to interested 
parties. To provide interested persons 
the opportunity for oral presentation of 
data, views, or arguments concerning 
the proposed standards, a public hearing 
was held on February 13,1980, at 
Research Triangle Park, North Carolina. 
The hearing was open to the public and 
each attendee was given an opportunity 
to comment on the proposed standards. 
The public comment period extended 
from January 14,1980 to March 14,1980.

Twenty-one comment letters were 
received on the proposed standards of 
performance. These comments have 
been carefully considered and, where 
determined to be appropriate by the 
Administrator, changes have been made 
in the standards which were proposed.

Significant Comments and Changes to 
the Proposed Regulation

Comments on the proposed standards 
were received from industry 
representatives, State air pollution 
control agencies, and two Federal 
agencies. Detailed discussion of these 
comments can be found in Volume II of 
the Background Information Document 
(BID). The major comments can be 
combined into the following areas: 
general, emission control technology, 
economic impact, legal considerations, 
test methods and monitoring, reporting 
and recordkeeping, and other 
considerations.
General

Facilities at any plant with a 
production capacity of less than 500 
batteries per day (bpd) were exempted 
under the proposed standards. Some 
commenters felt that the number of 
batteries which can be produced at a 
plant was not the appropriate criterion 
on which to base the size cutoff. It was 
pointed out that lèad-acid batteries are 
produced in a variety of sizes, and that 
emissions from battery production are 
probably related more to the amount of 
lead used to produce batteries than to 
the number of batteries produced.

These are considered to be reasonable 
comments. Economic impacts of 
standards as well as emissions are 
expected to be related to thé amount of 
lead used in a particular battery 
production operation rather than to the 
number of batteries produced. At the 
time of proposal, it was estimated that 
odd-sized lead-acid batteries 
represented a very small share of the 
lead-acid battery market; however, the 
comments received on the proposed 
standards indicated that a significant 
number of odd-sized batteries are 
produced. Industrial lead-acid batteries, 
which can be as much as 50 times larger 
than automobile batteries, are estimated 
to represent about 7 percent of total U.S. 
lead-acid battery production.

Therefore, the small size cutoff for the 
promulgated regulation is expressed in 
terms of lead throughput. The 
promulgated standards will affect new, 
modified, and reconstructed facilities at 
any plant with the capacity to produce 
in one day batteries which would 
contain, in total, an amount of lead 
greater than or equal to 5.9 Mg (6.5 tons). 
This cutoff is equivalent to the 500 bpd 
cutoff for plants producing typical 
automobile batteries. The level is based 
on an average battery lead content of
11.8 kg (26 lb) of lead per battery.

One commenter questioned whether 
plant capacity is to be determined based
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on the maximum demonstrated 
production rate or the estimated 
maximum production rate, for the 
purposes of the small size cutoff.

For the purposes of the small size 
cutoff, the parameter to be used to 
determine the production capacity of a 
plant is its design capacity. The design 
capacity is the maximum production 
capability of the plant and can be 
determined using the design 
specifications of the plant’s component 
facililties, taking into account the 
facility with the smallest rated 
production capacity. The design 
capacity of a plant can be confirmed by 
checking production records. The figure 
cited as a plant’s production capacity 
should not be less than the maximum 
production rate in the plant’s records.

Several commenters felt that the 500 •
bpd cutoff should be raised to 2000 bpd. 
This contention was based on the fact 
that the Federal regulations which set 
minimum standards for State 
implementation plans (SIPs) for the lead 
national ambient air quality standard do 
not require ambient air quality 
monitoring or atmospheric dispersion 
analyses for plants smaller than 2000 
bpd (40 CFR 51.80(a)(1) and 51.84(a)).
The commenters considered these 
cutoffs to be indicative of a decision by 
EPA that battery plants smaller than 
2000 bpd are not material contributors to 
lead air pollution.

It should be noted that the Federal 
regulations to which the commenters 
referred only set minimum standards for 
a lead SIP. Also, as discussed in the 
Legal Considerations section of this 
preamble, the regulatory approach for 
NAAQS regulations promulgated under 
Section 109 of die Clean Air Act differs 
from that for standards of performance 
promulgated under Section 111 of the 
Act. The small size cutoff for the 
standards of performance for lead-acid 
battery manufacture is based on a 
thorough analysis of the economic 
impacts of these standards. The analysis 
indicated that the economic impact of 
standards on plants smaller than about 
250 bpd could be severe, but showed 
that die economic impact would be 
reasonable for plants with capacities 
greater than or equal to 500 bpd. None of 
the commenters submitted information 
indicating that the ecomomic impact of 
standards might be severe for plants in 
the 500 to 2000 bpd size range.

1 Therefore, although the small size cutoff 
' is now expressed in terms of lead 

throughput rather than battery 
production, the level of the cutoff 
remains at the lead throughput capacity 
which corresponds to a production 
capacity of 500 bpd.

Several commenters contended that 
the proposal of a 0 percent opacity 
standard for all affected facilities was 
impractical. These commenters were 
concerned that emissions from facilities 
which emit fine.particles would exceed 
0 percent opacity. Also, some were 
concerned that emissions from facilities 
controlled by fabric filter^ would exceed 
0 percent opacity dining fabric filter 
cleaning. However, one commenter 
stated that the 0 percent opacity 
standard appears achievable for all 
affected facilities.

The 0 percent opacity standard for 
lead oxide manufacturing, grid casting, 
paste mixing, three-process operation 
and “other lead-emitting” facilities is 
considered reasonable. Lead oxide 
manufacturing, grid casting, paste 
mixing,-and three-process operation 
facilities were observed by EPA to have 
emissions with 0 percent opacity for 
periods of 3 hours and 19 minutes, 7 
hours and 16 minutes, 1 hour and 30 
minutes, and 3 hours and 51 minutes, 
respectively. Under the promulgated 
standards, compliance with the opacity 
standard is to be determined by taking 
the average opacity over a 6-minute 
period, according to EPA Test Method 9, 
and rounding the average to the nearest 
whole percentage. The rounding 
procedure is specified in order to allow 
occasional brief emissions with 
opacities greater than 0 percent, which 
may occur during fabric filter cleaning. 
For grid casting, the observations were 
made at a facility controlled by an 
impingement scrubber. For lead oxide 
production and three-process operation 
facilities, the observation periods 
included fabric filter cleaning phases.

The opacity standard for lead 
reclamation has been changed to 5 
percent in the promulgated standards. A 
standard of 0 percent opacity was 
originally proposed for lead reclamation, 
although emissions with opacities 
greater than 0 percent were observed 
from the facility tested by EPA. The 0 
percent opacity standard was 
considered reasonable, because the 
facility tested by EPA was controlled by 
an impingement scrubber and the 
proposed emission limit for lead 
reclamation was based on transfer of 
fabric filtration technology. As noted in 
the CONTROL TECHNOLOGY 
discussion, the final emission limit for 
lead reclamation is based on the 
demonstrated emission reduction 
capabilities of the impingement scrubber 
on the facility tested by EPA. The final 
opacity standard of 5 percent is based 
on observations at this facility. 
Emissions from this facility were 
observed for 3 hours and 22 minutes.

The highest 6-minute average opacity 
during the 3 hour 22 minute observation 
period was 4.8 percent. Therefore, the 5 
percent opacity standard for lead 
reclamation is considered achievable.

Under the general provisions 
applicable to all new source 
performance standards, the operator of 
an affected facility may request the 
Administrator to determine the opacity 
of emissions from the affected facility 
during the initial performance test (40 
CFR 60.11). If the Administrator finds 
that the affected facility is in 
compliance with the applicable 
standards for which performance tests 
are conducted, but fails to meet an 
applicable opacity standard, the 
operator of the facility may petition the 
Administrator to make an appropriate 
adjustment to the opacity standard for 
the facility.

Some commenters stated that EPA 
should establish a relationship between 
opacity and emissions before setting 
opacity standards.

Opacity limits are being promulgated 
in addition to mass emission limits 
because the Administrator believes.that 
opacity limits provide the most effective 
and practical method for determining 
whether emission control equipment, 
necessary for a source to meet the mass 
emission limits, is continuously 
maintained and operated properly. It 
has not been the Administrator’s 
position that a single, constantly 
invariant and precise correlation 
between opacity and mass emissions 
must be identified for each source under 
all conditions of operation. Such a 
correlation is unnecessary to the opacity 
standard, because the opacity standard 
is set at a level such that if the opacity 
standard is exceeded for a particular 
facility, one would expect that the 
applicable emission limitation will also 
be exceeded. Furthermore, as noted 
above, a mechanism is provided in the 
general provisions whereby the operator 
of a facility can request that a separate 
opacity standard be set for that facility 
if, during the initial performance test, 
the Administrator finds that the facility 
is in compliance with all other 
applicable standards but fails to meet 
the respective opacity standard.

One commenter felt that additional 
testing should be conducted before 
standards are promulgated. The 
commenter contended that the EPA data 
base is narrow, and that tests should be 
conducted to determine the variability 
of the efficiency of emission control 
devices.

The Administrator has determined 
that the data base developed by EPA 
provides adequate support for the
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promulgated new source performance 
standards. The promulgated standards 
are based on tests of a total of eight 
facilities which have been determined *  
by EPA to be well controlled and typical 
of facilities used in the industry. As 
noted by some commenters, EPA has not 
tested emissions from facilities 
producing maintenance-free or low- 
maintenance batteries or Barton lead 
oxide production facilities. Differences 
between such facilities and the facilities 
tested by EPA are discussed in detail 
below and in the Emission Control 
Technology section. These differences 
are not expected to have a significant 
effect on the controlled lead 
concentrations achievable using the 
emission control techniques tested by 
EPA. Commenters did not refer to nor is 
EPA aware of any other specific process 
variations which might influence 
emissions. The Agency has set the 
promulgated lead emission limits above 
the levels achieved in the EPA tests to 
allow solely for variations caused by 
factors that the Agency cannot identify 
at this time.

Some commenters stated that changes 
have occurred in the lead-acid battery 
manufacturing industry, which may 
influence emissions, since the EPA tests 
were conducted. The changes cited by 
the commenters were the production of 
maintenance-free and low-maintenance 
batteries, and the increasing of volumes 
of air ventilated from facilities in order 
to meet more stringent OSHA standards 
regulating in-plant lead levels.

The commenters briefly described the 
difference between maintenance-free or 
low-maintenance batteries and normal- 
maintenance batteries. The only 
substantial difference is that a calcium- 
lead alloy is used to make low- 
maintenance and maintenance-free 
batteries, while standard batteries are 
made using an antimonial lead alloy.
This difference influences the grid 
casting and lead reclamation facilities, 
where molten lead is processed. The 
major change is in the makeup of the 
dross which must be removed from 
molten lead in these facilities. For grid 
casting, the calcium alloy also requires 
the use of soot as a mold release agent. 
For the antimonial lead alloy used in 
standard batteries, either soot or sodium 
silicate can be used.

The different makeup of dross in grid 
casting and lead reclamation facilities 
producing maintenance-free and low- 
maintenance batteries is not expected 
by EPA to cause noticeable differences 
in lead emissions between these 
facilities and facilities producing 
standard lead-acid batteries. The 
commenters did not give reasons why

this difference might be expected to 
affect emissions and EPA is not aware 
of any. Dross consists of contaminants 
in the molten lead alloy which float to 
the surface and must periodically be 
removed. The presence of a dross layer 
has an impact on emissions, in that the 
dross layer serves to reduce fuming from 
the molten lead. However, this will - 
occur regardless of the composition of 
the dross layer. Also, because the dross 
layer is made up chiefly of contaminants 
from the lead, the entrainment of dross 
particles in air exhausted from grid 
casting or lead reclamation facilities will 
not significiantly affect lead emissions. 
Thus, the effect of the dross layer 
composition on emissions is expected to 
be much less than the effects of process 
operation parameters, such as the 
frequency of dross removal and the 
temperature of the molten lead alloy.

The use of soot rather than sodium 
silicate as a mold release agent in grid 
casting will not affect uncontrolled lead 
emissions from this facility. However, 
the presence of entrained soot in 
uncontrolled grid casting emissions may 
require the use of scrubbers rather than 
fabric filters to control these emissions. 
This problem is discussed in detail in 
the EMISSION CONTROL 
TECHNOLOGY section.

The commenters stated that exhaust 
volumes for lead-acid battery facilities 
have been increased as a result of the 
revised OSHA standards. One 
commenter contended that this change 
will increase the concentration of 
uncontrolled emissions.

It is acknowledged that the exhaust 
volumes at the facilities tested by EPA 
may not have been sufficient for 
attainment of the 50 pg/m3 OSHA in- 
plant lead concentration standard. At 
the time of the tests conducted by EPA 
the OSHA standard was 200 pg/m3. 
Among the practices that plants can 
employ to meet the new standard are 
general plant maintenance, employee 
care, and local ventilation of in-plant 
lead emission sources. EPA recognizes 
that if ventilation rates significantly 
higher than those used at the facilities 
tested by EPA are used to meet the new 
OSHA standard, additional lead 
particles will be drawn into the exhaust 
streams. However, the exhaust volume 
increase will be greater than the lead 
weight increase by a margin sufficient 
not only to prevent an increase in the 
lead concentration in the exhaust, but 
actually to decrease that concentration. 
Also, the additional lead particles 
captured as a result of the higher 
exhaust volumes will consist mainly of 
large particles which are readily 
captured by control systems.

One commenter stated that there is a 
trend in the lead-acid battery 
manufacturing industry to the use of 
finer lead oxide in battery pastes in 
order to increase battery efficiency. The 
commenter also contended that this 
particle size change will influence the 
collection efficiency attainable with 
fabric filters.

Lead emissions from lead-acid battery 
manufacture are generated by two 
mechanisms. Lead oxide fumes are 
produced in welding, casting, and 
reclaiming operations, and to a certain 
extent in lead oxide production. 
Agglomerates of lead and lead oxide 
particles are emitted from operations 
involving the handling of lead oxide, 
lead oxide paste, and lead grids. The 
particles which are most difficult to 
capture are the fume particles. The 
emission rate and characteristics of the 
fume particles are not dependent on the 
size of the lead oxide particles used in 
battery pastes, but on the temperature of 
the lead during the operations from 
which they are emitted. For these 
reasons, trends in the industry to the use 
of smaller lead oxide particles are not 
expected to change the particle size 
distributions of emissions in such a way 
that collector performance will be 
affected.

Emission Control Technology

Some commenters thought that the 
proposed standards would have 
required the use of fabric filtration to 
control emissions.

The proposed standards would not 
have required that specific control 
technology be used for any affected 
facility, nor will the promulgated 
standards require specific control 
techniques. Rather, the standards set 
emissions limits which have been 
demonstrated to be achievable by the 
use of the best control systems 
considering costs, energy impacts, and 
nonair quality environmental impacts. 
The standards do not preclude the use 
of alternative control techniques, a« long 
as the emissions limits are achieved.

The selection of fabric filtration as the 
best system of emission reduction for 
grid casting and lead reclamation 
facilities was criticized by a number of 
commenters. These facilities are 
normally uncontrolled or controlled by 
impingement scrubbers at existing 
plants. The commenters pointed out that 
only one grid casting facility in the • 
United States is controlled by a fabric 
filtration system and that this system 
has been plagued by fires. They 
explained that the surfaces of exhaust 
-ducts for grid casting and lead 
reclamation operations become coated
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with hydrocarbons and other flammable 
materials. For grid casting, these include 
bits of cork from the molds, oils used for 
lubrication, and soot, which is often 
used as a mold release agent. For lead 
reclamation, hydrocarbons from plastic 
and other contaminants charged with 
lead scrap become entrained in exhaust 
gases and deposit on the walls of 
exhaust ducts. These materials are 
readily ignited by sparks which, the 
commenters contended, are 
unavoidable.

The commenters stated that fires 
started in the exhaust ducts will 
generally propagate to the control 
system. One commenter indicated that 
problems caused by such fires are not 
generally severe for scrubbers, but fires 
would cause serious damage and 
emissions excursions if fabric filters 
were used. The commenters stated that 
spark arresters would not solve the fire 
problem because they too would 
become coated with flammable 
materials which would be ignited by 
sparks.

Apart from the problem of fires,
' commenters contended that 
contaminants present in the exhaust 
gases from grid casting and lead 
reclamation would cause frequent bag 
blinding if fabric filters were applied to 
these facilities. In addition to the 
materials listed above, sodium silicate, 
which is often used as a mold release 
agent for grid casting, was cited by the 
commenters as an extremely 
hygroscopic compound which would 
cause bag blinding. Commenters also 
felt that the EPA particle size and 
emissions test data did not support the 
contention made by EPA that a fabric 
filter could achieve 99 percent emission 
reduction for emissions from grid casting 
and lead reclamation.

The standards for grid casting and 
lead reclamation have been changed. 
Based on the information available 
when standards for lead-acid battery 
manufacture were proposed, EPA had 
concluded that fabric filtration could be 
used to control emissions from grid 
casting and lead reclamation, and that 
99 percent collection efficiency could be 
attained. The proposed standards for 
grid casting and lead reclamation were 
based on tests of uncontrolled emissions 
from these facilities, and on fabric filter 
efficiencies demonstrated for the three- 
process operations facility and for other 
industries with emissions of similar 
character to those from lead-acid 
battery manufacture. The problem of 
bag blinding can be avoided by keeping 
the exhaust gases from these facilities at 
temperatures above their dew points. 
Also, it was thought that exhaust duct
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fires could be prevented by the use of 
spark arresters. In light of the point 
made by commenters that spark 
arresters would not prevent fires, EPA 
has concluded that the standards for 
grid casting and lead reclamation 
facilities should not be based on fabric 
filters.

The proposed emission limitations for 
grid casting and lead reclamation might 
be achieved using a high energy 
scrubber such as a venturi; however, 
because of the particle size of emissions 
from these facilities, a scrubber pressure 
drop of about 7.5 kPa (30 in, W.G.) 
would be required. The energy 
requirement to overcome this pressure 
drop is not considered reasonable for 
these facilities. The emissions limits for 
paste mixing, three-process operation, 
and other lead-emitting facilities are 
based on the application of fabric filters 
with average pressure drops of about 
1.25 kPa (5 in. W.G.). Thus, the 
electricity requirement per unit volume 
of exhaust gas to operate venturi 
scrubbers for the grid casting and lead 
reclamation facilities would be roughly 
six times the electricity requirement per 
unit volume to control other plant 
exhausts. It is estimated that standards 
based on the application of impingement 
scrubbers rather than venturi scrubbers 
to grid casting and lead reclamation 
facilities will result in a 50 percent 
decrease in the total electricity 
necessary to comply with the NSPS 
while having only a slight effect on the 
emissions reduction attributable to the 
NSPS (from 97 percent reduction to 96.7 
percent reduction from a typical new 
plant).

The Administrator has therefore 
determined that for the lead-acid battery 
manufacturing industry, impingement 
scrubbers operating at a pressure drop 
of about 1.25 kPa (5 in. W.G.) represent 
the best system of emission reduction 
considering costs, nonair quality health 
and environmental impact and energy 
requirements for grid casting and lead 
reclamation. Therefore, in the 
promulgated standards, the emissions 
limitations for grid casting and lead 
reclamation have been raised to levels 
which have been shown to be 
achievable in tests of impingement 
scrubbers controlling these facilities. 
This change represents a  change from 
the regulatory alternative chosen for the 
proposed standards. The environmental, 
economic, and energy impacts of the 
alternative which has been chosen for 
the promulgated standards are 
discussed in both Volumes I and II of 
the BID.

EPA measured lead emissions from 
two grid casting facilities. One of these
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facilities was uncontrolled, and the 
other was controlled by an impingement 
scrubber. Average uncontrolled and 
controlled lead emissions from the 
scrubber controlled facility were 2.65 
mg/dscm (11.6 X 10_4gr/dscf) and 0.32 
mg/dscm (1.4 X 10~4gr/dscf), 
respectively. The promulgated standard 
for grid casting, 0,4 mg/dscm (1.76 X 
10"4gr/dscf), is based on the controlled 
lead emission rate for this facility. The 
facility is  considered typical of grid- 
casting facilities used in the lead-acid 
battery manufacturing industry. EPA is 
not aware of any process variations 
which would result in a significant 
increase in the emission concentration 
achievable using a scrubber control 
system. The Agency has set the 
promulgated lead emission limit above 
the level achieved in the EPA test to 
allow solely for variations caused by 
factors that the Agency cannot identify 
at this time.

Lead reclamation emissions were 
measured by EPA for a facility 
controlled by an impingement scrubber. 
Average lead concentrations in the inlet 
and outlet streams from the scrubber 
were 227 mg/dscm (990 X 10_4gr/dscf) 
and 3.7 mg/dscm (16 X 10"4gr/dscf).
The standard for lead reclamation, 4.5 
mg/dscm (19.8 X l ( F 4gr/dscf), is based 
on the controlled emission rate 
measured for this facility. This facility is 
considered typical of lead reclamation 
facilities used in the lead-acid battery 
manufacturing industry. EPA is not 
aware of any process variations which 
would result in a significant increase in 
the emission concentration achievable 
using a scrubber control system. The 
Agency has set the promulgated lead 
emission limit above the level achieved 
in the EPA test to allow solely for 
variations caused by factors that the 
Agency cannot identify at this time.

Several commenters criticized the 
choice of fabric filtration as the best 
system of emission reduction for the 
entire paste mixing cycle. The paste 
mixing operation is a batch operation 
consisting of two phases: charging and 
mixing. The paste mixing facility is 
generally controlled, by impingement 
scrubbing, although fabric filtration is 
often used to control exhaust from the 
charging phase. The commenters felt 
that if fabric filtration were to be used 
for the entire cycle, the moisture present 
in the exhaust during the mixing phase 
would cause bag blinding. Therefore, 
they requested that the emission limit 
for paste mixing be raised to a level 
achievable using impingement 
scrubbers. \

If fabric filters are used to meet the 
emission limit, bag blinding can be
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prevented by keeping paste mixer 
exhausts at temperatures above their 
dew points. The energy which would be 
required to heat the exhaust gases and 
the costs for providing insulation for 
ducts and fabric filters applied to paste 
mixing facilities were taken into 
consideration in the energy and 
economic analyses for the new source 
performance standards. These costs and 
energy requirements are considered 
reasonable. In addition, data submitted 
by one commenter show that the 
standard for paste mixing is achievable 
using impingement scrubbers. Tests 
were conducted of emissions from two 
scrubber controlled paste mixing 
facilities, using methods similar to 
Method 12! These tests indicated 
average controlled lead emissions of
0.04 mg/dscm (1.09 X 10~4gr/dscf) and 
0.07 mg/dscm (0.30 X  10~4gr/dscf) for 
the two fatalities. Both of these average 
concentrations are well below the 1 mg/ 
dscm (4.4 X 10" 4 gr./dscf) standard for 
paste mixing.

Some commenters contended that 
EPA test ddta did not adequately 
support the statement that 99 percent 
collection efficiency could be achieved 
for paste mixing emissions using fabric 
filter filtration. The commenters stated 
that fabric cleaning periods should be 
included in the calculation of fabric 
filter efficiency.

The standard for paste mixing is 
considered achievable. Emissions from a 
paste mixing facility were tested by 
EPA. The average uncontrolled lead 
concentration from this facility was 77.4 
mg/dscm (338X 10~4 gr/dscf). Thus, the 
promulgated regulation is expected to 
require about 98.7 percent control of 
lead emissions from paste mixing. EPA 
tests of a fabric filtration system 
controlling a three-process operation 
showed an average lead collection 
efficiency of 99.3 percent. This fabric 
filtration system underwent bag 
cleaning during testing. EPA tests and 
statements made by several commenters 
indicate that the particle size 
distribution for paste mixing emissions 
is similar to that for three-process 
operation emissions. Emissions from 
paste mixing are made up of lead oxide 
agglomerates, while emissions from 
three-process operation facilities are 
made up mainly of agglomerates with 
some other large particles and some 
fumes. Because of the absence of fumes 
in paste mixing emissions, emission' 
reductions greater than those 
demonstrated for the three-process 
operation facility may be achievable for 
paste mixing facilities. The above data 
show that efficiencies greater than 98.7

percent can be achieved for paste 
mixing emissions.

In addition, EPA tests of a controlled 
paste mixing facility indicate that the 1 
mg/dscm standard for paste mixing is 
achievable. As noted earlier, paste 
mixing is a batch process which can be 
divided into a charging phase and a 
mixing phase. Emission concentrations 
are highest during the charging phase. 
EPA conducted tests of a facility where 
paste mixing emissions were controlled 
by two separate systems. At this plant, 
paste mixing required a total o f 21 to 24 
minutes per batch. During the charging 
phase (the first 14 to 16 minutes of a 
cycle) exhaust from the paste mixer was 
ducted to a fabric filter winch also 
controlled emissions from the grid 
slitting (separating) operation. During 
the mixing phase (the remainder of the 
cycle), paste mixer exhaust was ducted 
to an impingement scrubber which also 
controlled emissions from the grid 
casting operation. Uncontrolled or 
controlled emissions for the paste mixer 
alone were not tested. The average 
concentration of lead in emissions from 
the fabric filtration system used to 
control charging emissions was 1.3 mg/ 
dscm (5.5 X 10" 4 gr/dscf). The average 
lead content of exhaust from the 
scrubber used to control mixing 
emissions was 0.25 mg/dscm (1.1X10-4. 
gr/dscf). The minimum time specified in 
the standard for a test run, 60 minutes 
(§ 60.374(b)), exceeds the duration of a 
mixing cycle. Thus, the emission 
concentration used to determine 
compliance with the paste mixing 
standard would be the average of the 
emission concentrations from charging 
and mixing. The average lead 
concentration in controlled emissions 
from the facility discussed above was 
about 0.95 mg/dscm (4.2X 1 0 '4 gr/dscf) 
which is slightly below the proposed 
emission limit of 1 mg/dscm (4.4 X10~4 
gr/dscf). A lower average emission 
concentration could be achieved by 
using fabric filtration, generally a more 
efficient control technique than 
impingement scrubbing, to control 
emissions from all phases of paste 
mixing.

Also, as noted earlier, one commenter 
submitted data showing that die 
standard for paste mixing is achievable 
using impingement scrubbing to control 
emissions from the entire cycle.

Several commenters criticized the fact 
that the standard for lead oxide 
production is based on tests conducted 
at a ball mill lead oxide production 
facility, but will apply to Barton lead 
oxide production facilities as well as 
ball mill facilities. Some commenters 
stated that the particle size of the oxide

to be collected depends on the type of 
lead oxide produced. One commenter 
stated that Barton facilities are more 
commonly used to produce lead oxide 
than ball mill facilities.

In both the ball mill process and the 
Barton process, all of the lead oxide 
product must be removed from an air 
stream. In the ball mill process, lead pigs 
or balls are tumbled in a mill, and the 
frictional heat generated by the tumbling 
action causes the formation of lead 
oxide. The lead oxide is removed from 
the mill by an air stream. In the Barton 
process, molten lead is atomized to form 
small droplets in an air stream. These 
droplets are then oxidized by the air 
around them.

EPA tests on a Barton process 
indicated that Barton and ball mill 
processes have similar air flow rates per 
unit production rate. Because these air 
streams carry all of the lead oxide 
produced, the concentrations of lead 
oxide in the two streams must also be 
similar. Data submitted by ope 
commenter indicate that die percentage 
of fine particles in lead oxide produced 
by the Barton process is similar to the 
percentage of fine particles in lead oxide 
produced by the ball mill process. The 
similarities between the concentrations 
and particle size distributions of the 
oxide bearing air streams in the Barton 
and ball mill processes support EPA’s 
contention that a similar level of 
emission control could be achieved for a 
Barton process as has been 
demonstrated for the ball mill process. It 
should be noted that the Agency has set 
the promulgated lead emission limit 
above the level achieved in the EPA test 
to allow solely for variations caused by 
factors that the Agency cannot identify 
at this time.

Some commenters felt that the 
standard for lead oxide production was 
too stringent. One commenter stated 
that the emission rate calculated for a 
lead-oxide production facility controlled 
by a cyclone and a fabric filter in series 
is higher than the standard for lead 
oxide production.

The emission limit for lead oxide 
production of 5 milligrams of lead per 
kilogram of lead processed is considered 
achievable. The limit is based on the 
results of a test of emissions from a ball 
mill lead oxide production facility with a 
fabric filter control system, which 
showed an average controlled emission 
rate of 4.2 mg/kg (8.4 lb/ton) for this 
facility. The comments on the lead oxide 
standard were based on calculation and 
not on emission testing. No reason was 
given why the calculations might be 
more reliable than the EPA test data or 
why the EPA test might not be

i
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representative of the emission level 
achievable for a well controlled lead 
oxide production facility.

• Several commenters stated that the 
emission limit for the three-process 
operation was not supported by the BID 
for the proposed standards. However, 
one commenter stated that the emission 
limit appears achievable.

The limit for the three-process 
operation is based on the results of EPA 
tests conducted at four plants where 
fabric filtration was used to control 
three-process operation emissions. Each 
of the sets of tests conducted by EPA 
showed average controlled lead 
concentrations below the promulgated 
limit. The limit was set above the levels 
shown to be achievable in the four EPA 
tests to allow solely for variations 
caused by factors that the agency 
cannot identify at this time. Therefore, 
the lead emission limit for the three- 
process operation facility is cdnsidered 
achievable.

Economic Impact
One commenter contended that new 

source performance standards would 
impose a substantial and burdensome 
coston the lead-acid battery 
manufacturing industry. Another stated 
that battery sales have fallen by 25 
percent in recent years.

The economic impacts of new source 
performance standards on the lead-acid 
battery manufacturing industry are 
analyzed and described in detail in 
Volumes I and II of the BID. These 
impacts are summarized in the section 
of this preamble entitled “SUMMARY 
OF ENVIRONMENTAL, ENERGY, AND 
ECONOMIC IMPACTS.” The projected 
economic impacts are considered 
reasonable. The expected annualized 
cost of compliance with the promulgated 
standards at a typical affected plant is 
expected to be about 1.6 percent of the 
wholesale price of a battery; and the 
economic impact analysis indicates that 
this cost could be passed on with little 
effect on sales.

The promulgated standards are new 
source performance standards and will 
only affect new, modified, and 
reconstructed facilities. Existing 
facilities are not covered by the 
standards. The 25 percent drop in sales 
cited by the second commenter results 
from the recent decline in the production 
of domestic automobiles. The low sales, 
if they continue, would reduce growth in 
the production capacity of the industry. 
Hence, the number of new, modified, 
and reconstructed facilities would be 
reduced. Since the standards will affect 
only these facilities, the low sales 
should not increase the economic impact

of the standards on the industry as a 
whole or on individual plants.

Several commenters contended that 
the cost of compliance with OSHA 
standards was not adequately 
addressed in Volume I of the BID. The 
commenters also felt that the OSHA 
standards would require higher 
ventilation rates than are currently 
needed, and would thus cause the costs 
of compliance with new source 
performance standards to be higher than 
the estimates made by EPA.

The OSHA compliance costs 
presented in Volume I are based on the 
capital and operating cost of controls 
which were expected to be required to 
meet the employee exposure standards 
of 200 jxg/m3 originally proposed by 
OSHA in 1975. The controls include 
employee care, general plant 
maintenance, and local ventilation of in- 
plant lead emission sources. On 
November 14,1978, OSHA promulgated 
an employee exposure standard of 50 
/ig/m3. However, the controls necessary 
to comply with this standard are 
expected to be similar to those which 
would have been necessary for the 
originally proposed 200 pg/m3 standard. 
In addition, the economic impact 
projected for the OSHA standards in 
Volume I may be higher than the actual 
economic impact, because, in a number 
of cases, work practices may be used to 
achieve the OSHA standard in place of 
technological controls.

In volume I of the BID, the statement 
is made that a change in the OSHA 
standards could cause the control costs 
for the new source performance 
standards to increase substantially. 
However, in light of data obtained in 
recent investigations and discussed in 
Volume II of the BID, it is not expected 
that the change in OSHA standards will 
have a significant effect on the results of 
the economic impact analysis for the 
NSPS. The facility exhaust rates used to 
project the economic impacts of the 
NSPS were not based on the èxhaust 
rates of facilities tested by EPA but 
were set at levels which would provide 
good ventilation for the facilities under 
consideration. These exhaust rates are 
higher than those which were used at 
typical lead-acid battery plants before 
the change in the OSHA standard, and 
are thought to be sufficient for 
compliance with the 50 jug/m3 OSHA 
standard.
Environmental Impact

A number of commenters contended 
that, because lead-acid battery 
manufacturer accounts for a small 
percentage of total nationwide lead 
emissions, new source performance 
standards should not be set for this

source category. One commenter cited 
data which indicate that lead emissions 
from lead-acid battery manufacturer 
accounted for only about 0.32 percent of 
industrial lead emissions or about 0.014 
percent of total nationwide lead 
emissions in 1975.

It is acknowledged that lead-acid 
battery plants account for a relatively 
small share of total nationwide 
atmospheric lead emissions. In 1975, 
about 95 percent of U.S. lead emissions 
resulted from the production of alkyl 
lead gasoline additive, the burning of 
leaded gasoline, and the disposal of 
crankcase oil from vehicles which bum 
leaded gasoline. These emissions will be 
reduced substantially as the use of alkyl 
lead gasoline additives is curtailed. 
Another 1 percent of nationwide lead 
emissions is from mining and smelting 
operations, which are generally located 
in remote areas. However, lead-acid 
battery plants are generally located in 
urban areas, near the markets for their 
batteries. Ambient lead levels are 
already high in many of these places, 
often exceeding the NAAQS for lead. In 
light of the dangerous levels of lead in 
the ambient air surrounding many of the 
projected sites for new, modified, and 
reconstructed facilities, the Agency 
believes that additional emissions from 
lead-acid battery manufacture are 
significant. As a result, lead emissions 
from aggregated lead-acid battery 
manufacture, though smaller than 
emissions from some of the other 
sources, do contribute significantly to 
air pollution which may reasonably be 
anticipated to endanger public health or 
welfare. Therefore, the Administrator 
considers the development of new 
source performance standards for this 
industry to be justified.

Several commenters recommended 
that the grid casting facility be removed 
from the list of affected facilities. 
According to EPA estimates, grid casting 
accounts for about 3.2 percent of overall 
uncontrolled battery plant lead 
emissions. The commenters stated that 
it is unreasonable to require sources to 
control facilities generating such a small 
percentage of total plant emissions.

Lead-acid battery plants are major 
lead emitters, and EPA dispersion 
calculations show that the ambient lead 
standard could be exceeded in the area 
around a plant which controls emissions 
to the extent required to meet typical 
SIP particulate regulations. Grid casting, 
while accounting for only about 5 
percent of emissions for a plant with 
such controls, can be controlled with 
lead reclamation by available 
technology at a cost which is similar to 
the cost of controlling larger sources in
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the plant Of the 30$ per battery cost 
impact of the standards for a typical 
plant, approximately 4$ per "battery can 
be attributed to grid casting control. 
Therefore, grid casting emissions are 
regulated under the promulgated 
standards.

Legal Considerations
Several commenters stated that, 

because a national ambient air quality 
standard for lead has been established, 
new source performance standards 
regulating lead emissions would be 
redundant and unnecessary.

It should be noted that the purposes of 
standards of performance for new 
sources promulgated under Section 111 
of the Clean Air Act differ from the 
purposes of national ambient air quality 
standards, which are promulgated under 
Section 109 of the Act. National ambient 
air quality standards establish ambient 
pollutant concentration target ceilings 
which are to be attained and maintained 
for the protection of the public health or 
welfare.

New source performance standards 
promulgated under Section 111 of die 
Clean Air Act are not designed to 
achieve any specific air quality levels. 
Congress clearly intended that new 
source performance standards regulate 
Section 108 pollutants in addition to 
other air pollutants, since a key purpose 
of Section 111 is to establish nationally 
applicable emission limits for new 
sources, thus preventing any state from 
attracting industry by adopting lenient 
environmental standards. Congress 
expressed a number of other reasons for 
requiring the setting of new source 
performance standards. Because the 
national ambient air quality standards 
create air quality ceilings which are not 
to be exceeded, new source 
performance standards enhance the 
potential for long term growth. Also, 
new source performance standards may 
help achieve long-term cost savings by 
avoiding the need for expensive 
retrofitting when pollution ceilings may 
be reduced in the future. Finally, the 
standard-setting process should create 
incentives for improved technology. 
Therefore, because the purposes of 
ambient air quality standards are 
different from the purposes of new 
source performance standards, 
promulgation of an NSPS to control 
emissions from lead-acid battery plants 
of a pollutant for which there exists an 
NAAQS is neither redundant nor 
unnecessary.

Test Methods and Monitoring
R eference M ethod 12—A number of 

commenters felt that Reference Method 
12 was cumbersome and recommended
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the development of a simpler screening 
method. The commenters stated that a 
battery plant may have as many as two 
dozen stacks and that, at an average 
cost of $6000 per stack test, the cost of 
testing an entire plant could be 
extremely high.

Because controlled emission levels for 
most facilities are expected to be near 
the emission limits for facilities affected 
by the regulation, a screening method 
less accurate than Method 12 would 
generally not be suitable for determining 
compliance with the lead-acid battery 
manufacture regulation. The cost of 
compliance testing using Method 12 was 
discussed in die BID foT die proposed 
standards and is considered reasonable. 
For plants where a number of stacks 
must be tested, die per plant costs pf 
conducting performance tests using 
Method 12 are not expected to be as 
high as the commenters anticipated. 
Although existing plants often have a 
large number of stacks, it is expected 
that for newly constructed, modified, or 
reconstructed plants or facilities 
emissions will be ducted to a small 
number of stacks. The estimate of $6,000 
per stack for a compliance test applies 
only for plants where a small number of 
stacks are to be tested. For plants with a 
large number of stacks, the cost per 
stack could decrease significantly. In 
addition, the general provisions 
applicable to all new source 
performance standards allow for the use 
of an alternative method where the 
Administrator determines that the 
results would be adequate for indicating 
whether a specific source is in 
compliance (40 CFR 60.8(b)).

One commenter recommended that 
the minimum sampling time for Method 
12 be extended. Another stated that the 
mihimum sampling time for grid casting 
in the proposed regulation was too long.

For tests with Method 12, the 
mimimum amount of lead needed for 
good sample recovery and analysis is 
100 fig. The mimimum sampling rates 
and times insure that enough lead will 
be collected. For grid casting, the 
minimum sampling time has been 
changed from 180 minutes, in the 
proposed regulation, to 60 minutes, in 
the promulgated action. The change 
reflects the alteration in the standard for 
grid casting.

R eference M ethod 9—Two 
commenters expressed concern that 
Method 9 is not accurate enough to be 
used to enforce a standard of 0 percent 
opacity. One commenter stated that it is 
difficult to discern the difference 
between 0 percent opacity and 1 percent 
opacity for a given reading.

No single reading is made to the 
nearest percent; rather, readings are to
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be recorded to the nearest 5 percent 
opacity and averaged over a period of 6 
minutes (24 readings). For this 
regulation, the 6-minute average opacity 
figure is to be rounded to the nearest 
whole number. The opacity standard for 
lead-acid battery manufacture is based 
on opacity data taken for operating 
facilities.

Reporting and Recordkeeping

A number of commenters contended 
that the proposed pressure drop 
monitoring and recording requirement 
for control systems would not serve to 
insure proper operation and 
maintenance of fabric filters. The 
commenters painted out that a leak in a 
fabric filter would not result in a 
measurable difference in the pressure 
drop across the filter. One commenter 
suggested that the pressure drop 
monitoring requirement be replaced by 
an opacity monitoring requirement. 
Another commenter suggested that the 
pressure drop requirement be replaced 
by a requirement of visible inspection of 
bags for leaks.

Based on the arguments [»resented by 
these commenters, it is agreed that 
proposed pressure monitoring 
requirement for fabric filters would not 
serve its intended purpose. This 
requirement has been eliminated. 
However, pressure drop is considered to 
be a good indicator of proper operation 
and maintenance for scrubbers. 
Therefore the pressure drop monitoring 
and recording requirement for scrubbers 
has been retained.

The pressure drop monitoring 
requirement for fabric filters has not 
been replaced by another monitoring 
requirement The cost of opacity 
monitoring equipment may in some 
cases be comparable to the cost of 
emission control systems for lead-acid 
battery manufacturing facilities. This 
cost is considered unreasonable. 
Although periodic visual inspection of 
bags would provide an indication of bag 
integrity, visual inspection records 
would not be useful to the EPA in the 
enforcement of the promulgated 
standards.

A number of commenters stated that 
while pressure drop monitoring is useful 
for scrubbers, continuous recording of 
pressure drop would be unnecessary 
and expensive. Some commenters 
questioned whether a device which 
cyclically monitors the pressure drop 
across several emission control systems 
would be considered a continuous 
recorder for the systems. These 
commenters also asked how often such 
a recorder would have to monitor the 
pressure drop across a particular control
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device to be considered a continuous 
recorder for that device. One commenter 
suggested the substitution of periodic 
manual recording of pressure drop for 
the continuous pressure drop recording 
requirement. Another commenter 
questioned the purpose of requiring 
pressure drop monitoring and recording 
without a requirement that action be 
taken at certain pressure drop levels.

The purpose of pressure drop 
recording requirements is to allow the 
verification by EPA that emission 
control systems are properly operated 
and maintained. The costs of pressure 
drop recording devices were analyzed 
and are considered reasonable. Thé sort 
of device that would satisfy the 
recording requirement has been clarified 
in the promulgated standards. It has 
been determined that for the purposes of 
these standards a device which records 
pressure drop at least every 15 minutes 
would accomplish the same purposes as 
a continuous pressure drop recorder. 
Manual pressure drop recording would 
not insure proper operation and 
maintenance of a control system.

Other Considerations
A number of commenters 

recommended that the definition of the 
paste mixing facility be expanded to 
include operations ancillary to paste 
mixing, such as lead oxide storage, 
conveying, weighing, and metering 
operations; paste handling and cooling 
operations; and plate pasting, takeoff, 
cooling, and drying operations. The - 
commenters stated that paste mixing 
and operations ancillary to the paste 
mixing operation are generally 
interdependent, in that one operation is 
not run without the others. Also, 
emissions from paste mixing and 
ancillary operations are often ducted to 
the same control device. The 
commenters were concerned that a 
minor change made to a paste mixing 
machine could cause the machine to be 
affected by the promulgated standards 
under the reconstruction provisions 
applicable to all new source 
performance standards. They stated that 
the recommended change would avoid 
this possibility.

These comments are considered 
reasonable. The operations ancillary to 
paste mixing were not intended to be 
considered separate facilities; and the 
definition recommended by the 
commenters for the paste mixing facility 

. is considered an appropriate definition. 
Therefore, the recommendation of the 
commenters has been adopted in the 
promulgated regulation. Because the 
emission limit which was proposed for 
paste mixing is identical to that which 
was proposed for operations ancillary to

paste mixing (“other lead-emitting 
operations”), this change is not expected 
to affect the environmental impacts of 
the standards.

Docket
The docket is an organized and 

complete file of all the information 
considered by EPA in the development 
of this rulemaking. The docket is a 
dynamic file, since material is added 
throughout the rulemaking development. 
The docketing system is intended to 
allow members of the public and 
industries involved to readily identify 
and locate documents so that they can 
intelligently and effectively participate 
in the rulemaking process. Along with 
the statement of basis and purpose of 
the promulgated standards and EPA 
responses to significant comments, the 
contents of the docket will serve as the 
record in case of judicial review 
(Section 307(d)(7)(A)).
Miscellaneous

The effective date of this regulation is 
April 16,1982. Section 111'of the Clean 
Air Act provides that standards of 
performance or revisions thereof 
become effective upon promulgation and 
apply to affected facilities, construction 
or modification of which was 
commenced after the date of proposal 
(January 14,1980).

As prescribed by Section 111, the 
promulgation of these standards was 
preceded by the Administrator’s 
determination (40 CFR 60.16, 44 FR 
49222, August 21,1979) that these 
sources contribute significantly to air 
pollution which may reasonably be 
anticipated to endanger public health or 
welfare and by proposal of the 
standards on January 14,1980 (45 FR 
2790). In accordance with Section 117 of 
die Act, publication of these 
promulgated standards was preceded by 
consultation with appropriate advisory 
committees, independent experts, and 
Federal departments and agencies.

It should be noted that standards of 
performance for new sources 
established under Section 111 of the 
Clean Air Act reflect:

* * * application of the best technological 
system of continuous emission reduction 
which (taking into consideration the cost of 
achieving such emission reduction, any 
nonair quality health and environmental 
impact and energy requirements) the 
Administrator determines has been 
adequately demonstrated (Section 111(a)(1)).

Although there may be emission 
control technology available that can 
reduce emissions below those levels 
required to comply with standards of 
performance, this technology might not 
be selected as the basis of standards of

performance because of costs 
associated with its use. Accordingly, 
standards of performance should not be 
viewed as the ultimate in achievable 
emission control. In fact, the Act 
requires (or has the potential for 
requiring) the imposition of a more 
stringent emission standard in several 
situations.

For example, applicable costs do not 
necessarily play as prominent a role in 
determining the "lowest achievable 
emissions rate” for new or modified 
sources located in nonattainment areas,
i.e., those areas where statutorily 
mandated health and welfare standards 
are being violated. In this respect, 
Section 173 of the Act requires that a 
new or modified source constructed in 
an area which exceeds the National 
Ambient Air Quality Standard (NAAQS) 
must reduce emissions to the level 
which reflects the "lowest achievable 
emission rate” (LAER), as defined in 
Section 171(3), for such category of 
source. The statute defines LAER as that 
rate of emission which reflects:

(A) The most stringent emission limitation 
which is contained in the implementation 
plan of any State for such class or category of 
source, unless the owner or operator of the 
proposed source demonstrates that such 
limitations are not achievable, or

(B) The most stringent emission limitation 
which is achieved in practice by such class or 
category of source, whichever is more 
stringent

In no event can the emission rate 
exceed any applicable new source 
performance standard (Sec. 171(3)).

A similar situation may arise under 
the prevention of significant 
deterioration of air quality provisions of 
the Act (Part C). These provisions 
require that certain sources (referred to 
in Section 169(1)) employ “best 
available control technology” (as 
defined in Section 169(3)) for all 
pollutants regulated under the Act. Best 
available control technology (BACT) 
must be determined on a case-by-case 
basis, taking energy, environmental and 
economic impacts, and other costs into 
account. In no event may the application 
of BACT result in emissions of any 
pollutants which will exceed the 
emissions allowed by any applicable 
standard established pursuant to 
Section 111 (or 112) of the Act.

In any event, State implementation 
plans (SIPs) approved or promulgated 
under Section 110 of the Act must 
provide for the attainment and 
maintenance of National Ambient Air 
Quality Standards designed to protect 
public health and welfare. For this 
purpose, SIPs must in some cases 
require greater emission reductions than
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those required by standards of 
performance for new sources.

Finally, States are free under Section 
116 of the Act to establish even more 
stringent emission limits than those 
established under Section 111 or those 
necessary to attain or maintain the 
NAAQS under Section 110. Accordingly, 
new sources may in some cases be 
subject to limitations more stringent 
than EPA’s standards of performance 
under Section 111, and prospective 
owners and operators of new sources 
should be aware of this possibility in 
planning for such facilities.

This regulation will be reviewed 4 
years from the date of promulgation as 
required by the Clean Air Act. This 
review will include an assessment of 
such factors as the need for integration 
with other programs, the existence of 
alternative methods, enforceability, 
improvements in emission control 
technology, and reporting requirements. 
The reporting requirements in the 
regulation will be reviewed as required 
under EPA’s sunset policy for reporting 
requirements in regulations.

Under Executive Order 12291, EPA 
must judge whether a regulation is 
“Major” and therefore subject to the 
requirement of a Regulatory Impact 
Analysis. This regulation is not Major 
because: (1) The national annualized 
compliance costs, including capital 
charges resulting from the standards 
total less than $100 million; (2) the 
standards do not cause a major increase 
in prices or production costs; and (3) the 
standards do not cause significant 
adverse effects on domestic competition, 
employment, investment, productivity, 
innovation or competition in foreign 
markets. This regulation was submitted 
to the Office of Management and Budget 
(OMB) for review as required by 
Executive Order 12291.

Section 317 of the Clean Air Act 
requires the Administrator to prepare an 
economic impact assessment for any 
new source standard of performance 
promulgated under Section 111(b) of the 
Act. An economic impact assessment 
was prepared for the promulgated 
regulations and for other regulatory 
alternatives. All aspects of the 
assessment Were considered in the 
formulation of the promulgated 
standards to insure that the standards 
would represent the best system of 
emission reduction considering costs.
The economic impact assessment is 
included in the background information 
document.

List of Subjects in 40 CFR Part 60
Air pollution control, Aluminum, 

Ammonium sulfate plants, Cement 
industry, Coal, Copper, Electric power-

plants, Glass and glass products, Grains, 
Intergbvernmental relations, Iron, Lead, 
Metals, Motor vehicles, Nitric acid 
plants, Paper and paper products 
industry, Petroleum, Phosphate, Sewage 
disposal, S teel Sulfuric acid plants, 
Waste treatment and disposal, Zinc. 

Dated: April 9,1982.
Note.—The regulation does not involve a 

“collection of information” as defined under 
the Paperwork Reduction Act of 1980. 
Therefore, the provisions of the Paperwork 
Reduction Act applicable to collections of 
information do not apply to this regulation. 
Anne M. Gorsuch,
Administrator.

PART 60—STANDARDS OF 
PERFORMANCE FOR NEW 
STATIONARY SOURCES

40 CFR Part 60 is amended by adding 
a new Subpart KK and by adding a new 
reference method to Appendix A as 
follows:

1. A new subpart is added as follows:

Subpart KK—Standards of 
Performance for Lead-Acid Battery 
Manufacturing Plants

Sec.
60.370 Applicability and designation of 

affected facility.
60.371 Definitions.
60.372 Standards for lead.
60.373 Monitoring of emissions and 

operations.
60.374 Test methods and procedures. * 

Authority: Sec. I l l ,  301(a) of the Clean Air
Act as amended (42 U.S.C. 7411, 7601(a)), and 
additional authority as noted below.

Subpart KK—Standards of 
Performance for Lead-Acid Battery 
Manufacturing Plants

§ 60.370 Applicability and designation of 
affected facility.

(a) The provisions of this subpart are 
applicable to the affected facilities listed 
in paragraph (b) of this section at any 
lead-acid battery manufacturing plant 
that produces or has the design capacity 
to produce in one day (24 hours) 
batteries containing an amount of lead 
equal to or greater than 5.9 Mg (6.5 tons).

(b) The provisions of this subpart are 
applicable to the following affected 
facilities used in the manufacture of 
lead-acid storage batteries:

(1) Grid casting facility.
(2) Paste mixing facility.
(3) Three-process operation facility.
(4) Lead oxide manufacturing facility.
(5) Lead reclamation facility.
(6) Other lead-emitting operations.
(c) Any facility under paragraph (b) of 

this section the construction or 
modification of which is commenced

after Janyary 14,1980, is subject to the 
requirements of this subpart.

§ 60.371 Definitions.
As used in this subpart, all terms not 

defined herein shall have the meaning 
given them in the Act and in Subpart A 
of this part.

(a) “Grid casting facility” means the 
facility which includes all lead melting 
pots and machines used for casting the 
grid used in battery manufacturing.

(b) “Lead-acid battery manufacturing 
plant” means any plant that produces a 
storage battery using lead and lead 
compounds for the plates and sulfuric 
acid for the electrolyte.

(c) “Lead oxide manufacturing 
facility” means a facility that produces 
lead oxide from lead, including product 
recovery.

(d) “Lead reclamation facility” means 
the facility that remelts lead scrap and 
casts it into lead ingots for use in the 
battery manufacturing process, and 
which is not a furnace affected under 
Subpart L of this part.

(e) “Other lea4-emitting operation” 
means any lead-acid battery 
manufacturing plant operation from 
which lead emissions are collected and 
ducted to the atmosphere and which is 
not part of a grid casting, lead oxide 
manufacturing, lead reclamation, paste 
mixing, or three-process operation 
facility, or a furnace affected under 
Subpart L of this part.

(f) “Paste mixing facility” means the 
facility including lead oxide storage, 
conveying, weighing, metering, and 
charging operations; paste blending, 
handling, and cooling operations; and 
plate pasting, takeoff, cooling, and 
drying operations.

(g) "Three-process operation facility” 
means the facility including those 
processes involved with plate stacking, 
burning or strap casting, and assembly 
of elements into the battery case.

§ 60.372 Standards fo r lead.
(a) On and after the date on which the 

performance test required to be 
conducted by § 60.8 is completed, no 
owner or operator subject to the 
provisions of this subpart shall cause to 
be discharged into the atmosphere:

(1) From any grid casting facility any 
gases that contain lead in excess of 0.40 
milligram of lead per dry standard cubic 
meter of exhaust (0.000176 gr/dscf).

(2) From any paste mixing facility any 
gases that contain in excess of 1.00 
milligram of lead per dry standard cubic 
meter of exhaust (0.00044 gr/dscf).

(3) From any three-process operation 
facility any gases that contain in excess 
of 1.00 milligram of lead per dry
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standard cubic meter of exhaust (0.00044 
gr/dscf)-

(4) From any lead oxide 
manufacturing facility any gases that 
contain in excess of 5.0 milligrams of 
lead per kilogram of lead feed (0.010 lb/ 
ton).

(5) From any lead reclamation facility 
any gases that contain in excess of 4.50 
milligrams of lead per dry standard 
cubic meter of exhaust (0.00198 gr/dscf).

(6) From any other lead-emitting 
operation any gases that contain in 
excess of 1.00 milligram per dry 
standard cubic meter of exhaust (0.00044 
gr/dscf).

(7) From any affected facility other 
than a lead reclamation facility any 
gases with greater than 0 percent 
opacity (measured according to Method 
9 and rounded to the nearest whole 
percentage).

(8) From any lead reclamation facility 
any gases with greater than 5 percent 
opacity (measured according to Method 
9 and rounded to the nearest whole 
percentage).

(b) When two or more facilities at the 
same plant (except the lead oxide 
manufacturing facility) are ducted to a 
common control device, an equivalent 
standard for the total exhaust from the 
commonly controlled facilities shall be 
determined as follows:

N

Se=  Sa(Q*,,/QsdT)

a = l
Where:
Se= is  the equivalent standard for the total 

exhaust stream;
Sa= is  the actual standard for each exhaust 

stream ducted to the control device.
N = is the total number of exhaust streams 

ducted to the control device.
Qsda= is  the dry standard volumetric flow 

rate of the effluent gas stream from each 
, facility ducted to die control device. 

QgdT= is  the total dry standard volumetric 
flow rate of all effluent gas streams 
ducted to the control device.

§ 60.373 Monitoring o f em issions and 
operations.

The owner or operator of any lead- 
acid battery manufacturing facility 
subject to the provisions of this subpart 
and controlled by a scrubbing system(s) 
shall install, calibrate, maintain, and 
operate a monitoring device(s) that 
measures and records the pressure drop 
across the scrubbing system(s) at least 
once every 15 minutes. The monitoring 
device shall have an accuracy of ± 5  
percent over its operating range.
(Sec. 114 of the Clean Air Act as amended (42 
U.S.C. 7414))

§ 60.374 Test methods and procedures.
(a) Reference methods in Appendix A 

of this part, except as provided under
§ 60.8(b), shall be used to determine 
compliance according to § 60.8 as 
follows:

(1) Method 12 for the measurement of 
lead concentrations,

(2) Method 1 for sample and velocity 
traverses,

(3) Method 2 for velocity and 
volumetric flow rate, and

(4) Method 4 for stack gas moisture.
(b) For Method 12, the sampling time 

for each run shall be at least 60 minutes 
and the sampling rate shall be at least 
0.85 dscm/h (0.53 dscf/min), except that 
shorter sampling times, when 
necessitated by process variables or 
other factors, may be approved by the 
Administrator.

(c) When different operations in a 
three-process operation facility are 
ducted to separate control devices, the 
lead emission concentration from the 
facility shall be determined using the 
equation:

a = l
(CptaQul,/Qs^j)

Where:
Cpb^is the facility emission concentration 

for the entire facility.
N=is the number of control devices to which 

separate operations in the facility are 
ducted.

Cpt, =i8 the emission concentration from 
each control device;

Qsda=is the dry standards volumetric flow 
rate of the effluent gas stream from each 
control device.

Qsdt=is the total dry standard volumetric 
flow rate from all of the control devices.

(d) For lead oxide manufacturing 
facilities, the average lead feed rate to a 
facility, expressed in kilograms per hour, 
shall be determined for each test run as 
follows:

(1) Calculate the total amount of lead 
charged to the facility during the run by 
multiplying the number of lead pigs 
(ingots), charged during the run by the 
average mass of a pig in kilograms or by 
another suitable method.

(2) Divide the total amount of lead 
charged to the facility during the run by 
the duration of the run in hours.

(e) Lead emissions from lead oxide 
manufacturing facilities, expressed in 
milligrams per kilogram of lead charged, 
shall be determined using the following 
equation:
E p b = C p b Q s d /F

Where:
EPb=is the lead emission rate from the

facility in milligrams per kilogram of lead 
charged.

CPb= ia  the concentration of lead in the 
exhaust stream in milligrams per dry 
standard cubic meter as determined 
according, to paragraph (a)(1) of this 
section.

Qgd= is  the dry standard volumetric flow rate 
in dry standard cubic meters per hour as 
determined according to paragraph (a)(3) 
of this section.

F=is the lead feed rate to the facility in 
kilograms per hour as determined 
according to paragraph (d) of this 
section.

(Sec. 114 of the Clean Air Act as amended (42 
U.S.C, 7414))

2. Appendix A to Part 60 is amended 
by adding new Reference Method 12 as 
follows:
A ppendix A — R eference M ethods 
*  *  *  *  *

M ethod 12. D eterm ination o f Inorganic Lead 
Emissions From  Stationary Sources

1 . Applicability and Principle.
1.1 Applicability, This method applies to 

the determination of inorganic lead (Pb) 
emissions from specified stationary sources 
only.

1.2 Principle. Particulate and gaseous Pb 
emissions are withdrawn isokinetically from 
the source and collected on a filter and in 
dilute nitric acid. The collected samples are 
digested in acid solution and analyzed by 
atomic absorption spectrometry using an air 
acetylene flame.

2 . Range, Sensitivity, Precision, and 
Interferences.

2.1 Range. For a minimum analytical 
accuracy of ±10 percent, the lower limit of 
the range is 100 pg. The upper limit can be 
considerably extended by dilution.

2.2 Analytical Sensitivity. Typical 
sensitivities for a 1-percent change in 
absorption (0.0044 absorbance units) are 0.2 
and 0.5 pg Pb/ml for the 217.0 and 283.3 nm 
lines, respectively.

2.3 Precision. The within-laboratory 
precision, as measured by the coefficient of 
variation ranges from 0.2 to 9.5 percent 
relative to a run-mean concentration. These 
values were based on tests conducted at a 
gray iron foundry, a lead storage battery 
manufacturing plant, a secondary lead 
smelter, and a lead recovery furnace of an 
alkyl lead manufacturing plant. The 
concentrations encountered during these 
tests ranged from 0.81 to 123.3 mg Pb/m3.

2.4 Interferences. Sample matrix effects 
may interfere with the analysis for Pb by 
flame atomic absorption. If this interference 
is suspected, the analyst may confirm the 
presence of these matrix effects and 
frequently eliminate the interference by using 
the Method of Standard Additions.

High concentrations of copper may 
interfere with the analysis of Pb at 217.0 nm. 
This interference can be avoided by 
analyzing the samples at 283.3 nm.

3. Apparatus.
3.1 Sampling Train. A schematic of the 

sampling train is shown in Figure 12—1; it is 
similar to the Method 5 train. The sampling 
train consists of the following components:
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3.1.1 Probe Nozzle, Probe Liner, Pitot 
Tube, Differential Pressure Gauge, Filter 
Holder, Filter Heating System, Metering 
System, Barometer, and Gas Density 
Determination Equipment Same as Method 5, 
Sections 2.1.1 to 2.1.6 and 2.1.8 to 2.1.10, 
respectively.

3.1.2 Impingers. Four impingers connected 
in series with leak-free ground glass fittings 
or any similar leak-free noncontaminating 
fittings. For the first, third, and fourth 
impingers, use the Greenburg-Smith design, 
modified by replacing the tip With a 1.3 cm 
(Vz in.) ID glass tube extending to about 1.3 
cm [Vz in.) from the bottom of the flask. For 
the second impinger, use the Greenburg- 
Smith design with the standard tip. Place a 
thermometer, capable of measuring 
temperature to within 1°C (2°F) at the outlet 
of the fourth impinger for monitoring 
purposes.
BILLING CODE 6560-50-M
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3.2 Sample Recovery. The following items 
are needed:

3.2.1 Probe-Liner and Probe-Nozzle 
Brushes, Petri Dishes, Plastic Storage 
Containers, and Funnel and Rubber 
Policeman. Same as Method 5, Sections 2.2.1, 
2.2.4, 2.2.6, and 2.2.7, respectively.

3.2.2 Wash Bottles. Glass (2).
3.2.3 Sample Storage Containers. 

Chemically resistant, borosilicate glass 
bottles, for 0.1 nitric acid (HNOs) impinger 
and probe solutions and washes, 1000-ml.
Use screw-cap liners that are either rubber- 
backed Teflon* or leak\free and resistant to 
chemical attack by 0.1 N HNOs. {Narrow 
mouth glass bottles have been found to be 
less prone to leakage.)

3.2.4 Graduated Cylinder and/or Balance. 
To measure condensed water to within 2 ml 
or 1 g. Use a graduated cylinder that has a 
minimum capacity of 500 ml, and 
subdivisions no greater than 5 ml. (Most 
laboratory balances are capable of weighing 
to the nearest 0.5 g or less.)

3.2.5 Funnel Glass, to aid in sample 
recovery.

3.3 Analysis. The following equipment is 
needed:

3.3.1 Atomic Absorption 
Spectrophotometer. With lead hollow 
cathode lamp and burner for air/acetylene 
flame.

3.3.2 Hot Plate.
3.3.3 Erlenmeyer Flasks. 125-ml, 24/40 $.
3.3.4 Membrane Filters. Millipore SCWPO 

4700 or equivalent.
3.3.5 Filtration Apparatus. Millipore 

vacuum filtration unit, or equivalent, for use 
with the above membrane filter.

3.3.6 Volumetric Flasks. 100-ml, 250-ml 
and 1000-ml.

4. Reagents.
4.1 Sampling. The reagents used in 

sampling are as follows:
4.1.1 Filter. Gelman Spectro Grade, Reeve 

Angel 934 AH, MSA 1106 BH, all with lot 
assay for Pb, or other high-purity glass fiber 
filters, without organic binder, exhibiting at 
least 99.95 percent efficiency {<0.05 percent 
penetration) on 0.3 micron dioctyl phthalate 
smoke particles. Conduct the filter efficiency 
test using ASTM Standard Method D 2986-71 
or use test data from the supplier’s quality 
control program.

4.1.2 Silica Gel, Crushed Ice, and Stopcock Grease. Same as Method 5, Section 
3.1.2, 3.1.4, and 3.1.5, respectively.

4.1.3 Water. Deionized distilled, to 
conform to ASTM Specification D 1193-74, 
Type 3. If high concentrations of organic 
matter aremot expected to be present, the 
analyst may delete the potassium 
permanganate test for oxidizable organic 
matter.

4.1.4 Nitric Acid, 0.1 N. Dilute 6.5 ml of 
concentrated HN03 to 1 liter with deionized 
distilled water. (It may be desirable to run 
blanks before field use to eliminate a high 
blank on test samples.)

4.2 Pretest Preparation. 6 N HNOs is 
needed. Dilute 390 ml of concentrated HN03 
to 1 liter with deionized distilled water.

Mention of trade names or specific products 
does not constitute endorsement by the U.S. 
Environmental Protection Agency.

4.3 Sample Recovery. 0.1 N HNO# (same 
as 4.1.4 above) is needed for sample recovery.

4.4 Analysis. The following reagents are 
needed for analysis (use ACS reagent grade 
chemicals or equivalent, unless otherwise 
specified):

4.4.1 Water. Same as 4.1.3 above.
4.4.2 Nitric Acid. Concentrated.
4.4.3 Nitric Acid, 50 percent (V/V). Dilute 

500 ml of concentrated HNOs to 1 liter with 
deionized distilled water.

4.4.4 Stock Lead Standard Solution, 1000 
fig Pb/ml. Dissolve 0.1598 g of lead nitrate 
[Pb(N03)3] in about 60 ml of deionized 
distilled water, add 2 ml concentrated HNOs, 
and dilute to 100 ml with deionized distilled 
water.

4.4.5 Working Lead Standards. Pipet 0.0, 
1.0, 2.0, 3.0,4.0, and 5.0 ml of the stock lead 
standard solution (4.4.4) into 250-ml 
volumetric flasks. Add 5 ml of concentrated 
HNOs to each flask and dilute to volume with 
deionized distilled water. These working 
standards contain 0.0, 4.0, 8.0,12.0,16.0, and 
20.0 fig Pb/ml, respectively. Prepare, as 
needed, additional standards at other 
concentrations in a similar manner.

4.4.6 Air. Suitable quality for atomic 
absorption analysis.

4.4.7 Acetylene. Suitable quality for 
atomic absorption analysis.

4.4.8 Hydrogen Peroxide, 3 percent (V/V). 
Dilute 10 nil of 30 percent H20 3 to 100 ml with 
deionized distilled water.

5. Procedure.
5.1 Sampling. The complexity of this 

method is such that, in order to obtain 
reliable results, testers should be trained and 
experienced with the test procedures.

5.1.1 Pretest Preparation. Follow the same 
general procedure given in Method 5, Section 
4.1.1, except the filter need not be weighed.
I 5.1.2 Preliminary Determinations. Follow 

the same general procedure given in Method 
5, Section 4.1.2.

5.1.3 Preparation of Collection Train. 
Follow the same general procedure given in 
Method 5, Section 4.1.3, except place 100 ml 
of 0.1 HN03 in each of the first two 
impingers, leave the t)iird impinger empty, 
and transfer approximately 200 to 300 g of 
preweighed silica gel from its container to the 
fourth impinger. Set up the train as shown in 
Figure 12-1.

5.1.4 Leak-Check Procedures. Follow the 
general leak-check procedures given in 
Method 5, Sections 4.I.4.I. (Pretest Leak- 
Check), 4.1.4.2 (Leak-Checks During the 
Sample Run), and 4.1.4.3 (Post-Test Leak- 
Check).

5.1.5 Sampling Train Operation. Follow 
the same general procedure given in Method 
5, Section 4.1.5. For each run, record the data 
required on a data sheet such as the one 
shown in EPA Method 5, Figure 5-2.

5.1.6 Calculation of Percent Isokinetic. 
Same as Method 5, Section 4.1.6.

5.2 Sam ple R ecovery. Begin proper 
cleanup procedure as soon as the probe is 
removed from the stack at the end of the 
sampling period.

Allow the probe to cool. When it can be 
safely handled, wipe off all external 
particulate matter near the tip of the probe 
nozzle and place a cap over i t  Do not cap off 
the probe tip tightly while the sampling train

is cooling down as this would create a 
vacuum in the filter holder, thus drawing 
liquid from the impingers into the filter.

Before moving the sampling train to the 
cleanup site, remove the probe from die 
sapling train, wipe off the silicone grease, and 
cap the open outlet of the probe. Be careful 
not to lose any condensate that might be 
present. Wipe off the silicone grease from the 
glassware-inlet where the probe was fastened 
and cap the inlet. Remove the umbilical cord 
from the last impinger and cqp the impinger. 
The tester may use ground-glass stoppers, 
plastic caps, or serum caps to close these 
openings.

Transfer the probe and filter-impinger 
assembly to a cleanup area, which is clean 
and protected from the wind so that the 
chances of contaminating or losing the 
sample are minimized.

Inspect the train prior to and during 
disassembly and note any abnormal 
conditions. Treat the samples as follows:

5.2.1 Container No. 1 (Filter), Carefully 
remove the filter from the filter holder and 
place it in its identified petri dish container. If 
it is necessary to fold the filter, do so such 
that the sample-exposed side is inside the 
fold. Carefully transfer to the petri dish any 
visible sample matter and/or filter fibers that 
adhere to the filter holder gasket by using a 
dry Nylon bristle brush and/or a sharp-edged 
blade. Seal the container.

5.2.2 Container No. 2  (Probe). Taking care 
that dust on the outside of the probe or other 
exterior surfaces does not get into the 
sample, quantitatively recover sample matter 
or any condensate from the probe nozzle, 
probe fitting, probe liner, and front half of the 
filter holder by washing these components 
with 0.1 N HN03 and placing the wash into a 
glass sample storage container. Measure and 
record (to the nearest 2-ml) the total amount 
of 0.1 N HNOs used for each rinse. Perform 
the 0.1 N HNO3 rinses as follows:

Carefully remove the probe nozzle and 
rinse the inside surfaces with 0.1 N HNO8 
from a wash bottle while brushing with a 
stainless steel Nylon-bristle brush. Brush 
until the 0.1 N HNOs rinse shows no visible 
particles, then make a final rinse of the inside 
surface. *

Brush and rinse with 0.1 N HNOt the inside 
parts of the Swagelok fitting in a similar way 
until no visible particles remain.

Rinse the probe liner with 0.1 N HNOs. 
While rotating the probe so that all inside 
surfaces will be rinsed with 0.1 N HNOs, tilt 
the probe and squirt 0.1 N HNOs into its 
upper end. Let the 0.1 N HNOa drain from the 
lower end into the sample container. The 
tester may use a glass funnel to aid in 
transferring liquid washes to the container. 
Follow the rinse with a probe brush. Hold the 
probe in an inclined position, squirt 0.1 N 
HNOs into the upper end of the probe as the 
probe brush is being pushed with a twisting 
action through the probe; hold the sample 
container underneath the lower end of the 
probe and catch any 0.1 N HNOa and sample 
matter that is brushed from the probe. Run 
the brush through the probe three times or 
more until no visible sample matter is carried 
out with the 0.1 N HNOs and none remains on 
the probe liner on visual inspection. With
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stainless steel or other metal probes, run the 
brush through in the above prescribed 
manner at least six times, since metal probes 
have small crevices in which sample matter 
can be entrapped. Rinse the brush with 0.1 N 
HN03 and quantitatively collect these 
washings in the sample container. After the 
brushing make a final rinse of the probe as 
described above.

It is recommended that two people clean 
the probe to minimize loss of sample,
Between sampling runs, keep brushes clean 
and protected from contamination.

After insuring that all joints are wiped 
clean of silicone grease, brush and rinse with 
0.1 N HNOs the inside of the front half of the 
filter holder. Brush and rinse each suface 
three times or more, if needed, to remove 
visible sample matter. Make a final rinse of 
the brush and filter holder. After all 0.1 N 
HNOs washings and sample matter are 
collected in the sample container, tighten the 
lid on the sample container so that the fluid 
will not leak out when it is shipped to the 
laboratory. Mark the height of the fluid level 
to determine whether leakage occurs during 
transport. Label the container to clearly 
identify its contents.

5.2.3 Container No. 3 (Silica Gel). Check 
the color of the, indicating silica gel to 
determine if it has been completely spent and 
make a notation of its condition. Transfer the 
silica gel from the fourth impinger to the 
original container and seal. The tester may 
use a funnel to pour the silica gel and a 
rubber policeman to remove the silica gel 
from the impinger. It is not necessary to 
remove the small amount of particles that 
may adhere to the walls and are difficult to 
remove. Since the gain in weight is to be used 
for moisture calculations, do not use any 
water or other liquids to transfer the silica 
gel. If a balance is available in the field, the 
tester may follow procedure for Container 
No. 3 under Section 5,4 (Analysis).

5.2.4 Container No. 4 (Impingers). Due to 
the large quantity of liquid involved, the 
tester may place the impinger solutions in 
several containers. Clean each of the first 
three impingers and connecting glassware in 
the following manner.

1. Wipe the impinger ball joints free of 
silicone grease and cap the joints.

2. Rotate and agitate each impinger, so that 
the impinger contents might serve as a rinse 
solution.

3. Transfer the contents of the impingers to 
a 500-ml graduated cylinder. Remove the 
outlet ball joint cap and drain the contents 
through this opening. Do not separate the 
impinger parts (inner and outer tubes) while 
transferring their contents to the cylinder. 
Measure the liquid volume to within ± 2  ml. 
Alternatively, determine the weight of the 
liquid to within ±0 .5  g. Record in the log the 
volume or weight of the liquid present, along 
with a notation of any color or film observed 
in the impinger catch. The liquid volume or 
weight is needed, along with the silica gel 
data, to calculate the stack gas moisture 
content (see Method 5, Figure 5-3).

4. Transfer the contents to Container No. 4.
5. Note: In steps 5 and 6 below, measure 

and record the total amount of 0.1 N HNOs 
used for rinsing. Pour approximately 30 ml of 
0.1 N HNOs into each of the first three

impingers and agitate the impingers. Drain 
the 0.1 N HNOs through the outlet arm of 
each impinger into Container No. 4. Repeat 
this operation a second time; inspect the 
impingers for any abnormal conditions.

6. Wipe the ball joints of the glassware 
connecting the impingers free of silicone 
grease and rinse each piece of glassware 
twice with 0.1 N HNOs ; transfer this rinse 
into Container No. 4. [Do not rinse or brush 
the glass-fritted filter support.) Mark the 
height of the fluid level to determine whether 
leakage occurs during transport. Label the 
container to clearly identify its contents.

5.2.5 Blanks. Save 200 ml of the 0.1 N 
HNOs used for sampling and cleanup as a 
blank. Take the solution directly from the 
bottle being used and place into a glass 
sample container labeled “0.1 N HNOs 
blank.”

5.3 Sample Preparation.
5.3.1 Container No. 1 (Filter). Cut the filter 

into strips and transfer the strips and all 
loose particulate matter into a 125-ml 
Erlenmeyer flask. Rinse the petri dish with 10 
ml of 50 percent HNOs to insure a 
quantitative transfer and add to the flask. 
(Note: If the total volume required in Section
5.3.3 is expected to exceed 80 ml, use a 250-ml 
Erlenmeyer flask in place of the 125-ml flask.)

5.3.2 Containers No. 2 and No. 4 (Probe 
and Impingers). (Check the liquid level in 
Containers No. 2 and/or No. 4 and confirm as 
to whether or not leakage occurred during 
transport; note observation on the analysis 
sheet. If a noticeable amount of leakage had 
occurred, either void the sample or take 
steps, subject to the approval of the 
Administrator, to adjust the final results.) 
Combine the contents of Containers No. 2 
and No. 4 and take to dryness on a hot plate.

5.3.3 Sample Extraction for lead. Based on 
the approximate stack gas particulate 
concentration and the total volume of stack 
gas sampled, estimate the total weight of 
particulate sample collected. Then transfer 
the residue from Containers No. 2 and No. 4 
to the 125-mLErlenmeyer flask that contains 
the filter using rubber policeman and 10 ml of 
50 percent HNOs for every 100 mg of sample 
collected in the train or a minimum of 30 ml 
of 50 percent HNOs whichever is larger.

Place the Erlenmeyer flask on a hot plate 
and heat with periodic stirring for 30 min at a 
temperature just below boiling. If the sample 
volume falls below 15 ml, add more 50 
percent HNOs. Add 10 ml of 3 percent H20 2 
and continue heating for 10 min. Add 50 ml of 
hot (80°C) deionized distilled water and heat 

. for 20 min. Remove the flask from the hot 
plate and allow to cool. Filter the sample 
through a Millipore membrane filter or 
equivalent and transfer the filtrate to a 250- 
ml volumetric flask. Dilute to volume with 
deionized distilled water.

5.3.4 Filter Blank. Determine a filter blank 
using two filters from each lot of filters used 
in the sampling train. Cut each filter into 
strips and place each filter in a separate 125- 
ml Erlenmeyer flask. Add 15 ml of 50 percent 
HNOs and treat as described in Section 5.3.3 
using 10 ml of 3 percent H20 2 and 50 ml of 
hot, deionized distilled water« Filter and 
dilute to a toal volume of 100 ml using 
deionized distilled water.

5.3.5 0.1 N HNOs Blank. Take the entire 
200 ml of 0.1 N HNOs to dryness on a steam

bath, add 15 ml of 50 percent HNOs, and treat 
as described in Section 5.3.3 using 10 ml of 3 
percent H20 2 and 50 ml of hot, deionized 
distilled water. Dilute to a total volume of 100 
ml using deionized distilled water.

5.4 Analysis.
5.4.1 Lead Determination. Calibrate the 

spectrophotometer as described in Section 6.2 
and determine the absorbance for each 
source sample, the filter blank, and 0.1 N 
HNOs blank. Analyze each sample three 
times in this manner. Make appropriate 
dilutions, as required, to bring all sample Pb 
concentrations into the linear absorbance 
range of the spectrophotometer.

If the Pb concentration of a sample is at the 
low end of the calibration curve and high 
accuracy is required, the sample can be taken 
to dryness on a hot plate and the residue 
dissolved in the appropriate volume of water 
to bring it into the optimum range of the 
calibration curve.

5.4.2 Mandatory Check for Matrix Effects 
on the Lead Results. The analysis for Pb by 
atomic absorption is sensitive to the chemical 
compositon and to the physical properties 
(viscosity. pH) of the sample (matrix effects). 
Since the Pb procedure described here will be 
applied to many different sources, many 
sample matrices will be encountered. Thus, 
check (mandatory) at least one sample from 
each source using the Method of Additions to 
ascertain that the chemical composition and 
physical properties of the sample did not 
cause erroneous analytical results.

Three acceptable "Method of Additions” 
procedures are described in the General 
Procedure Section of the Perkin Elmer 
Corporation Manual (see Citation 9.1). If the 
results of the Method of Additions procedure 
on the source sample do not agree within 5 
percent of the value obtained by the 
conventional atomic absorption analysis, 
then the tester must reanalyze all samples 
from the source using the Method of 
Additions procedure.

5.4.3 Container No. 3 (Silica Gel). The 
tester may conduct this step in the field. 
Weigh the spent silicá gel (or silica gel plus 
impinger) to the nearest 0.5 g; record this 
weight.

6. C alibration.
Maintain a laboratory log of all 

calibrations.
6.1 Sampling Train Calibration. Calibrate 

the sampling train components according to 
the indicated sections of Method 5: Probe 
Nozzle (Section 5.1); Pitot Tube (Section 5.2); 
Metering System (Section 5.3); Probe Heater

"[Section 5.4); Temperature Gauges (Section 
5.5); Leak-Check of the Metering System 
(Section 5.6); and Barometer (Section 5.7).

6.2 Spectrophotometer. Measure the 
absorbance of the standard solutions using 
the instrument settings recommended by the 
spectrophotometer manufacturer. Repeat 
until good agreement (± 3  percent) is 
obtained between two consecutive readings. 
Plot the absorbance (y-axis) versus 
concentration in jug Pb/ml (x-axis). Draw or 
compute a straight line through the linear 
portion of the curve. Do not force the 
calibration curve through zero, but if the 
curve does not pass through the origin or at 
least lie closer to the origin than ±0.003
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absorbance units, check for incorrectly 
prepared standards and for curvature in the 
calibration curve.

To determine stability of the calibration 
curve, run a blank and a standard after every 
five samples and recalibrate, as neeessary.

7. Calculations.
7.1 Dry Gas Volume. Using the data from 

this test, calculate Vm(std), the total volume of 
dry gas metered corrected to standard 
conditions (20°C and 760 mm Hg), by using 
Equation 5-1 of Method 5. If necessary, adjust 
Vm(sw) for leakages as outlined in Section 6.3 
of Method 5. See the field data sheet for the 
average dry gas meter temperature and 
average orifice pressure drop.

7.2 Volume of Water Vapor and Moisture 
Content Using data obtained in this test and 
Equations 5-2 and 5-3 of Method 5, calculate 
the volume of water vapor V^w)) and the 
moisture content B,„ of the stack gas.

7.3 Total Lead in Source Sample. For each 
source sample correct the average 
absorbance for the contribution of the filter 
blank and the 0.1 N HNOs blank. Use the 
calibration curve and this corrected 
absorbance to determine the fig Pb 
concentration in the sample aspirated into 
the spectrophotometer. Calculate the total Pb 
content C°pb (in pg) in the original source 
sample; correct for all the dilutions that were 
made to bring the Pb concentration of the 
sample into the linear range of the 
spectrophotometer.

7.4 Lead Concentration. Calculate the 
stack gas Pb concentration Cpt, in mg/dscm 
as follows:

Cpb=K -gjtL- 
» m(std)

Where:
K = 0.001 mg/juig for metric units.

=2.205 lb/pg for English units.
7.5 Isokinetic Variation and Acceptable 

Results. Same as Method 5, Sections 6.11 and 
6.12, respectively. To calculate vs, the average 
stock gas velocity, use Equation 2-9 of 
Method 2 and the data from this field test.

8. A lternative Test M ethods fo r  Inorganic 
Lead.

8.1 Simultaneous Determination of 
Particulate and Lead Emissions. The tester 
may use Method 5 to simultaneously 
determine Pb provided that (1) he uses 
acetone to remove particulate from the probe 
and inside of the filter holder as specified by 
Method 5, (2) he uses 0.1 N HNOs in the 
impingers, (3) he uses a glass fiber filter with 
a low Pb background, and (4) he treats and 
analyzes the entire train contents, including 
the impingers, for Pb as described in Section 
5 of this method.

8.2 Filter Location. The tester may use a 
filter between the third and fourth impinger 
provided that he includes the filter in the 
analysis for Pb.

8.3 In-stack Filter. The tester may use an 
in-stack, filter provided that (1) he uses a

glass-lined probe and at least two impingers, 
each containing 100 ml of 0.1 N HNOs, after 
the in-stack filter and (2) he recovers and 
analyzes the probe and impinger contents for 
Pb. Recover sample from the nozzle with 
acetone if a particulate analysis is to be 
made.
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9.5 Same as Method 5, Citations 2 to 5 
and 7 of Section 7.
* * * ★  ★
(Secs. I l l ,  114, and 301(a) of the Clean Air 
Act as amended (42 U.S.C. 7411, 7414, and 
7601(a)))
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