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assigned. No oppositions to the proposal
were received.

2. Ontonagon (population 2,182),'in
Ontonagon County (population 9,861), is
located on the shores of Lake Superior,
approximately 152 kilometers (95 miles)
west of Marquette, Michigan. It is
currently served by noncommercial
educational FM Station WOAS
(Channel 203). Channel 252A could be
assigned to Ontonagon consistent with
the minimum distance separation
requirements of § 73.207 of the
Commission’s rules.

3. In support of his proposal, petitioner
submitted information with respect to
Ontonagon which is persuasive as to its
need for a first commercial FM channel
assignment.

4. In view of the above, we believe
that the public interest would be served
by the assignment of Channel 252A to
Ontonagon, Michigan. An interest has
been shown for its use, and such an
assignment would provide the
community with an FM station which
will render a first local commercial
broadcast service.

5. The Canadian Government has
given its concurrence in the assignment
of Channel 252A to Ontonagon,
Michigan.

6. Accordingly, pursuant to the
authority contained in sections 4(i),
5(d)(1), 303(g) and (r) and 307(b) of the
Communications Act of 1934, as
amended, and §§ 0.281 and 0.204(b) of
the Commission’s rules, it is ordered,
That effective May 3, 1982, the FM Table
of Assignments, § 73.202(b) of the
Commission's rules, is amended as
follows:

City Channel No.

Ontonagon, MIChgan ... 252A.

7. It is further ordered, that this
proceeding is terminated.

8. For further information concerning
the above, contact Nancy V. Joyner,
Broadcast Bureau, (202) 632~7792.
(Secs. 4, 303, 48 Stat., as amended, 1066, 1082;
(47 U.S.C, 154, 308))

Federal Communications Commission.
Roderick K. Porter,

Chief, Policy and Rules Division, Broadcast
Bureau.

[FR Doc. 82-8626 Filed 3-31-82; B:45 am)

BILLING CODE 6712-01-M

' Population figures are derived from 1980 U.S.
Census, Advance Reports.

47 CFR Part 73
[BC Docket No. 81-630; RM~3902]

FM Broadcast Stations in Billings,
Montana; Changes Made in Table of
Assignments

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: Action taken herein assigns
FM Channel 279 to Billings, Montana, in
response to a petition filed by Northern
Sun Corporation. The assignment could
provide Billings with a fifth commercial
FM allocation.

DATE: Effective May 3, 1982.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Nancy V. Joyner, Broadcast Bureau,
(202) 632-7792.

SUPPLEMENTARY INFORMATION: In the
matter of amendment of § 73.202(b),
Table of Assignments, FM Broadcast
Stations. (Billings, Montana); Report and
Order (Proceeding terminated).

Adopted: March 19, 1982,
Released: March 286, 1982,
By the Chief, Policy and Rules Division.

1. The Commission herein considers
the Notice of Proposed Rule Making, 48
FR 46357, published September 18, 1981,
proposing the assignment of Class C
Channel 279 to Billings, Montana, as
that community's fifth commercial FM
allocation, in response to a petition filed
by Northern Sun Corporation
(“petitioner”). Supporting comments
were filed by petitioner in which it
reaffirmed its intent to apply for the
channel, if assigned. Additionally,
supplemental comments were filed by
petitioner supplying requested
engineering data. An opposition ! to the
proposal was submitted by Meyer
Broadcasting Company (*MBC"),
licensee of Station KYYA(FM), Billings,
to which the petitioner responded.

2. Billings (population 686,798), % the
seat of Yellowstone County (population
108,035), is located approximately 288
kilometers (180 miles) southeast of

*The opposition, submitted in letter form, was not
accompanied by a certificate of service, and
therefore constitutes an ex parte presentation
pursuant to §§1.1201(g) and 1.1229 of the
Commission's Rules. (See, Policies and Procedures
Regarding Ex Parte Communications During
Rulemaking Proceedings, 78 F.C.C. 2d 1384 (1980).)
Ordinarily, we could not accept this presentation for
filing. However, the petitioner had actual notice of
the letter and responded o the matters raised
therein. Thus, we believe that consideration of the
opposition comments of Meyer Broadcasting
Company is permissible,

*Population figures are derived from the 1980 U.S.
Census, Advance Reports.

Helena, Montana. It is currently served
by three full-time AM stations (KBMY,
KGHL and KOOK), two daytime-only
AM stations (KOYN and KLYC), two
noncommercial educational FM stations
(KEMC and KRER), and four commercial
FM stations (KIDX, Channel 253;
KOOK-FM, Channel 275; KZLS, Channel
246; and KYYA, Channel 227). With the
exception of Station KYYA, the
remaining commercial FM stations are
commonly owned by three of the AM
facilities licensed to Billings.

3. In its comments, petitioner
incorporated by reference the
information contained-in the Notice,
which demonstrated the need for a fifth
assignment to Billings, Montana. It also
supplied preclusion information for
Laurel, Montana, as requested in the
Notice. The information demonstrates
the availability of alternate channels for
Laurel.

4. In opposition, MBC asserts that the
proposed assignment to Billings could
result in a prohibitive overlap with the
signal of FM Station KBZN, Bozeman,
which is licensed to the petitioner
herein. It states that its concern is
premised on the petitioner's possible
future plans to move that facility's
transmitter to a location near Bozeman.
MBC also contends that since the
petitioner has not begun construction for
a recently granted FM facility in Great
Falls, Montana, such commitment
should be accomplished before any
application for other facilities is
accepted, unless the petitioner can
demonstrate its intent and capability to
construct both facilities within a
reasonable period of time.

5. MBC also asserts that Billings
currently exceeds the limit of FM
allocations for a community of its size,
and that, in any event, there is presently
an abundance of existing service in the
area. In conclusion, MBC claims that
while the market is still growing, it is
questionable whether its present size
can support an additional broadcast
facility at this time.

6. In response to the opposition,
petitioner advises that as to the
assertions of possible prohibited overlap
and delay in constructing another
station, matters of this nature have
traditionally been considered at the
application stage where it would be
feasible to investigate and consider the
merits of various allegations, rather than
at the rule making level, citing in
support, Naples, Florida, 32 R.R. 2d 171
(1974) and Ponce, Puerto Rico, 47 R.R. 2d
210 (1980). However, petitioner did wish
to clarify the situation about progress in
constructing the Great Falls station. It
recites that the Great Falls station is
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presently under construction and that
work at the proposed transmitter site
will commence once the Commission
acts on its pending application for a
minor change in the construction permit.

7. In the Notice, we indicated that
assignment of Channel 279 to Billings
would cause preclusion to occur on
Channels 278, 279, 280A, 281 and 282.
Petitioner advised therein that, with the
exception of Laurel, Montana, a suburb
of Billings, each of the affected
communities containing a population in
excess of 2,500 currently has an FM
assignment. Since the proposal herein
exceeds the population guidelines,
petitioner was requested to advise
whether an FM channel is available to
Laurel, and petitioner has responded
that Channels 285A, 292A and 296A are
available for allocation to that
community. Therefore, we find that the
preclusion impact does not appear to be
substantial enough to bar a grant of the
proposal.

8. As noted above, the Notice also
acknowledged that the request for a fifth
commercial FM assignment to Billings
exceeds the population guidelines.?
However, as the Commission has stated
on numerous occasions, those guidelines
are not applied inflexibly. Except for
mutually exclusive proposals, the
Commission has considered a proposed
assignment’s desirability in terms of its
preclusive impact on other communities
when the population guidelines are
exceeded. See, El Dorado, Arkansas (BC
Docket No. 78-143), Memorandum
Opinion and Order adopted March 16,
1981, Mimeo No. 08208, and Naples
Florida (BC Docket No. 80-415), 46 FR
25461, published May 7, 1981. Since it
has been determined herein that the
preclusive impact is minimal. the
population guidelines do not present an
obstacle to the proposed assignment.
See also Waycross, Georgia (BC Docket
No. 79-149), 45 FR 25806, published April
16, 1980.

9. MBC's claim as to the extent of
current service in Billings and its
uncertainty surrounding the market's
ability to support an additional facility
at this time, is misplaced. This type of
concern is usually related to the
Possible economic impact a potentially
competitive assignment could have on
other stations in the market, which is
more appropriately raised at the
application stage, rather than at the
assignment level. See, Beaverton
Michigan, 44 R.R. 2d 55 (1978).

*Contrary to MBC's assertion, the number of FM
stations presently assigned to Billings does not
exceed our guidelines.

10. The possibility of prohibitive
overlap should await the filing of an
application which indicates an actual
overlap. It has not been shown by MBC
that a prohibited overlap will
necessarily occur between the Bozeman
and proposed Billings stations. We also
do not believe that petitioner’s alleged
lack of diligence in constructing its
Great Falls station constitutes a bar to
this assignment. Rather, the matter
could more appropriately be dealt with
at the application stage.

11. Canadian concurrence in the
assignment has been obtained.

12. Accordingly, in view of the
foregoing, and pursuant to the authority
contained in §§ 4(i), 5(d)(1), 303 (g) and
(r) and 307(b) of the Communications
Act of 1934, as amended, and § 0.281
and § 0.204(b) of the Commission's
Rules, it is ordered, That effective May
3, 1982, the FM Table of Assignments,

§ 73.202(b) of the Commission’s Rules, is
amended as follows:

City Channel No,

Billings, MONANA ,....ovuecusamssivivinsmnes 227, 248, 253, 275, and
279,

13. It is further ordered, that this
proceeding is terminated.

14, For further information concerning
the above, contact Nancy V. Joyner,
Broadcast Bureau, (202) 632-7792.

(Secs. 4, 303, 48 Stal., as amended, 1066, 1082;
47 U.S.C. 154, 303)

Federal Communications Commission.
Roderick K. Porter,

Chief, Policy and Rules Division, Broadcast
Bureau.

[FR Doc. 82-8835 Filed 3-31-82; 5:45 am]

BILLING CODE 6712-01-M

47 CFR Part 73
[BC Docket No. 81-578; RM-3895]

TV Broadcast Station in Alvin, Tex.;
Changes Made in Table of
Assignments

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This action assigns UHF
television Channel 67 to Alvin, Texas,
as its first commercial TV channel in
response to a request from David
Eugene Brown.

DATE: Effective May 3, 1982.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT;:
Philip Cross, Broadcast Bureau, (202)
632-5414.

SUPPLEMENTARY INFORMATION:

In the matter of amendment of
§ 73.606(b), Table of Assignments,
Television Broadcast Stations. (Alvin,
Texas), BC Docket No. 81-578, RM-3895.

Report and Order—Proceeding
Terminated
Adopted: March 17, 1982.
Released: March 26, 1982.

1. The Commission has before it for
consideration a Notice of Proposed Rule
Making, 46 FR 48716, published August
31, 1981, in response to a petition filed
by David Eugene Brown (“petitioner"),
proposing the assignment of UHF
Channel 67 to Alvin, Texas, as the
community's first television assignment.
Supporting comments were filed by
petitioner in which it affirmed its intent
to file for the channel, if assigned.

2. Major Broadcasting company filed
an opposition to the proposal on the
gound that it would preclude the use of
most UHF frequencies in the Channel 55
to 69 range for low power and translator
television stations in Houston, Texas.
Assignments for primary stations take
precedence over low power or translator
stations. Accordingly, the opposition is
without merit.

3. Alvin (population 16,515),' in
Brazoria county (population 169,587), is
located approximately 40 kilometers (25
miles) south of Houston.

4. In support of its proposal, petitioner
submitted information with respect to
Alvin which indicates a need for a first
TV channel assignment. In particular,
petitioner states that there is a need for
a minority TV station.

5. We believe that the public interest
would be served by the assignment of
Channel 67 to Alvin, Texas. An interest
has been shown for its use, and such an
assignment would provide the
community with a first TV station.

6. Authority for the adoption of the
amendment herein is contained in
sections 4(i), 5(d)(1), 303 (g) and (r) and
307(b) of the Communications Act of
1934, as amended, and §§ 0.281 and
0.204(b) of the Commission’s rules,

7. Accordingly, it is ordered, that
effective May 3, 1982, § 73.608(b) of the
Commission's rules, the TV Table of
Assignments, is amended with regard to
the following community:

! Population figures are taken from the 1980 U.S,
Census, Advance Reports.
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e Huffman (“Huffman”), as well as W & FM Table of Assignments, § 73.202(b) of
Cid No. W Investments, Inc. (“WWI"). the rules, is amended with regard to
e _ & 2. Fairfield (population 3,505),' in Fairfield, Texas, as follows:
Freestone County (population 14,830), is
located approximately 132 kilometers City c".i‘,.’f""'
8. It is further ordered, that this (83 miles) southeast of Dallas, Texas. Y *
proceeding is terminated. Neither Fairfield nor any community in ~ Farfield, Tex 221A.

9. For further information concerning
the above, contact Philip Cross,
Broadcast Bureau, (202) 632-5414.
(Secs. 4, 303, 48 Stat., as amended, 1066, 1082;
(47 U.S.C. 154, 303))

Federal Communications Commission.
Roderick K. Porter,

Chief, Policy and Rules Division, Broadcast
Bureau.

[FR Doc. 82-8824 Filed 3-31-82; 8:45 am|

BILLING CODE 6712-01-M

47 CFR Part 73
{BC Docket No. 81-580; RM-3863]

FM Broadcast Station in Fairfield, Tex.;
Changes Made in Table of
Assignments

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: Action taken herein assigns
FM Channel 221A to Fairfield, Texas, in
response to a petition filed by Freestone
Broadcasting Company: The assignment
will provide Fairfield with a first local
aural broadcast service.

DATE: Effective May 3, 1982,

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Nancy V. Joyner, Broadcast Bureau (202)
632-7792.

SUPPLEMENTARY INFORMATION:

In the matter of amendment of
§ 73.202(b), Table of Assignments, FM
Broadcast Stations. (Fairfield, Texas),
BC Docket No. 81-580, RM-3863.

Report and Order—Proceeding
Terminated

Adopted: March 18, 1982.
Released: March 26, 1962.

1. The Commission has before it for
consideration a Notice of Proposed Rule
Making, 46 FR 43715, published August
31, 1981, in response to a petition filed
by Freestone Broadcasting Company
(“petitioner”), proposing the assignment
of Channel 221A to Fairfield, Texas, as
that community's first FM assignment.
Comments in support of the Notice were
filed by petitioner, and by Lloyd D.

Freestone County has any aural
services.

3. In its comments, WWI, while
advocating the assignment of an FM
channel to Fairfield, does not agree that
Channel 221A should be assigned. It
states that, based on a study by its
consulting engineer, such assignment
would require a site restriction to a
location south or west of Fairfield, in an
area approximating 100 square miles.
Instead, it states that Channel 269A
could be assigned without a site
restriction, and would be consistent
with the Commission’s Rules to provide
city grade service. Further, it adds, it
would apply for Channel 2694, if
assigned, but would not commit itself to
apply for Channel 221A.

4. A staff study reveals that Channel
269A cannot be assigned to Fairfield as
it would be short-spaced to Station
KNUE {Channel 268), in Tyler, Texas.
The required minimum distance
separation between a first adjacent
Class C to a Class A facility is 105 miles,
whereas the distance between Fairfield
and Tyler, Texas, is 69 miles. Therefore,
petitioner's proposal will prevail since it
can be assigned without a site
restriction, consistent with the
requirements of § 73.207 of the
Commission's rules.

5. In its comments, petitioner
incorporated by reference the
information contained in the Notice
which demonstrated the need for a first
FM channel assignment to Fairfield,
Texas.

6. We believe that the public interest
would be served by the assignment of
Channel 221A to Fairfield. An interest
has been shown for its use, and such
assignment would provide the
community with an FM station which
could render a first local aural
broadcast service.

7. 1n view Jf the foregoing, and
pursuant to authority contained in
sections 4(i), 5(d)(1), 303 (g) and (r) and
307(b) of the Communications Act of
1934, as amended, and §§0.281 and
0.204(b) of the Commission's rules, it is
ordered, That effective May 3, 1982, the

! Population figures are derived from 1980 U.S.
Census, Advance Reports.

8. It is further ordered, That this
proceeding is terminated.

9. For further information concerning
the above, contact Nancy V. Joyner,
Broadcast Bureau, {202) 632-7792,
(Secs. 4, 303, 48 Stat., as amended, 1066, 1082;
(47 U.S.C. 154, 303))

Federal Communications Commission.
Roderick K, Porter,

Chief, Policy and Rules Division, Broadcast
Bureau.

[FR Doc. 82-8625 Filed 3-31-82; 8:45 am]

BILLING CODE 6712-01-M

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Parts 171, 173, and 178

[Docket No. HM-176; Amdt. Nos. 173-63,
173-152, 178-69]

Specification and Usage Requirements
for 3AL Seamless, Aluminum
Cylinders; Correction

AGENCY: Materials Transportation
Bureau (MTB), Research and Special
Programs Administration, DOT.

ACTION: Final rule; correction.

SUMMARY: This document corrects a
final rule (46 FR 62452, December 24,
1981) relating to new aluminum
cylinders which are designated DOT
Specification 3AL, This action is
necessary to correct typographical
errors and omissions, In addition,
several comments to the final rule were
received which suggested changes of an
editorial nature and requested
clarification of some of the sections.
While a few of the adopted changes
have merit, others are of such a nature
that MTB will not atiempt to resolve
them within the scope of this document.
MTB has requested additional
information from the commenters in
order to properly consider the feasibility
of the suggested changes, and upon
receipt of information will resolve these
matters as appropriate. It should be
noted that the effective date of the rule
now reflects that compliance with these
amendments is authorized beginning
April 1, 1982.
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EFFECTIVE DATE: July 2, 1982, However, addition, the exemptions which PART 173—SHIPPERS—GENERAL
shipments may be prepared, offered for  authorize aluminum cylinders in oxygen =~ REQUIREMENTS FOR SHIPMENTS

transportation, and transported in
accordance with these amendments
beginning April 1, 1982.

FOR FURTHER INFORMATION CONTACT:
Arthur Mallen, Chief, Technical
Division, Office of Hazardous Materials
Regulation, Materials Transportation
Bureau, U.S. Department of
Transportation, 400 7th Street, SW.,
Washington, D.C. 20590 (202-755-4908).

SUPPLEMENTARY INFORMATION: This
correction is necessary because, in
addition to correcting typographical
errors and certain discrepancies in the
referenced sections, the final rule did
not address the fact that shipments of
flammable gases and poison A gases are
authorized in DOT specification 3 AL
aluminum cylinders only when
transported by highway, rail and, in
certain cases, cargo-only aircraft as is
provided currently in the effected
exemptions. The omission of this
limitation was inadvertent, and MTB is
amending each of the affected sections
in Part 173 accordingly.

A few pelitions were filed late and
could not be considered as *“Petitions for
reconsideration” in accordance with
§ 106.35 of Title 49, Code of Federal
Regulations. However, MTB is
considering the information as
“comments” in this document.

Two commenters requested
clarification of § 173.23(c), relative to the
placement of the specification
identification markings, and also
strongly recommended that MTB
prohibit the practice of peening out the
existing exemption mark. MTB concurs
with the views of the commenters, and
has reviged paragraph (c) to incorporate
that prohibition.

One commenter expressed concern
over the requirement which allows
manifolding of liquefied petroleum gas
but not hydrocarbon gas. MTB has
reviewed the requirement in light of this
comment, and believes that such a
prohibition is no longer applicable and
has corrected § 173.301 accordingly.

One commenter pointed out that
cylinders used in nitric oxide service
should be made subject to the same
cleanliness requirements as cylinders
used in oxygen (§ 173.302) and nitrous
oxide (§ 173.304) service (both of which
are in the rule). MTB agrees. Since the
oxidizing properties of nitrogen dioxide
(8 173.336) and nitric oxide (§ 173.337)
are similar, from a hazardous materials
point of view, MTB believes that the
same cleanliness requirements should
be required for all four materials. In

service, also specify such cleanliness
requirements. The omission of nitric
oxide and nitrogen dioxide from such
provisions in the notice of proposed
rulemaking and final rule was
inadvertent.

One commenter questioned whether
or not § 178.46-4(b) is controlled by the
requirements of § 178.46-4(d)(6). The
answer is no. Section 178.46—4(b)
requires witnessing the chemical
analysis of the incoming materials and
§ 178.46-4(d)(6) refers to the witnessing
of the production test.

One commenter objected to § 178.46-
7(c) which provides for a 0.125 inch
minimum wall thickness. The
commenter suggested that the minimum
wall thickness should relate to the
cylinder diameter and provided MTB
with the following formula:
t=D+.040
100

MTB has not adopted this suggestion.
MTB has determined that the suggested
formula would not provide an adequate
level of safety for cylinders having
outside diameters over 5 inches. Such a
formula would produce a thinner wall
than is prescribed in the regulations for
steel specification cylinders. Aluminum
high pressure cylinders would need a
minimum wall thickness much greater
than ,100 inch (as required for steel
cylinders for diameter over 5”) in order
to have structural integrity equal to steel
specification cylinders.

MTB has determined that there is no
environmental impact associated with
these changes.

PART 171—GENERAL INFORMATION,
REGULATIONS, AND DEFINITIONS

The following corrections are made in
FR Doc. No. 81-36318 appearing at page
62452 in the issue of December 24, 1981:

§ 171.7 [Corrected]

1. On page 62455, “§ 171.7(d)(19)" is
corrected to read as follows: '(19)
Federal Specification RR-C-901 b is
titled “Cylinders, Compressed Gas: With
Valve or Plug and Cap; ICC 3AA, August
1, 1967."

AND PACKAGINGS

2. On page 62455, "'§ 173.23(c)" is
revised to read as follows:
§ 173.23 Previously authorized packaging.

(c) After July 2, 1982, a seamless
aluminum cylinder manufactured in
conformance with and for use under
DOT exemption E 6498, E 6576, E 6688, E
7042, E 7446, E 8384, or E 8422, may be
continued in use if marked before or at
the time of the next retest with the
specification identification “"3AL"
immediately above the exemption
number, or the DOT mark (i.e, DOT 3AL
1800) is added in proximity to the
exemption marking.

§ 173.136 [Heading Corrected)

3. On page 62455, "'§ 173.136" the
section heading is corrected to read as
follows: "§ 173.136 Methyl
dichlorosilane and trichlorosilane.”

§ 173.301 [Corrected]

4. On page 62456, "§ 173.301(d)(3),” the
eighth line from the top of the
paragraph, the words "and liquefied
hydrocarbon gas” is removed.

§173.302 [Corrected]

5. On page 62456, "§ 173.302(a)(5)" is
corrected by adding a sentence just
before the last sentence of the
paragraph to read as follows:
“Flammable gases shipped in 3AL
cylinders are authorized only when
transported by highway, rail and cargo-
only aircraft.”

§ 173.302 [Corrected]

6. On page 624586, “'§ 173.302(f)" is
corrected by adding a sentence at the
end to read as follows: “Specification
3AL cylinders are authorized only when
transported by highway, rail and cargo-
only aircraft.”

§173.304 [Corrected]

7. On page 62456, "'§ 173.304(a)(2)" the
following entries are corrected to read
as follows:

Bromotrifluoromethane (R-13B1 OF 124 rcsirmmmmmeses

H-1301).

Chiorodifluoromethana
(See Note 8),

Chiloropentafiugrosthane  (R-115)
(See Note 8),

Chiorutrifiuoromethane (R-13)
(See Note 8).

Cyclopropane (See Notes B and 55.....immmicimmis
9).

X R T A

. DOT-3A400; DOT-3AA400; DOT-38400; DOT-4A400; DOT-

4AA480; DOT-4B400; DOT-4BW400; DOT-3E1800; DOT-
39; and DOT-3ALA400.

DOT-3A240; DOT-3AA240; DOT-38240; DOT-48240; DOT-
4BA240; DOT-48W240; DOT-4B240ET: DOT-4E240;
DOT-39; DOT-41; DOT-3E1800; and DOT-3AL240.

.. DOT-3A225; DOT-3AA225; DOT-38226; DOT-4A225; DOT-

48W225; DOT-3E1800; DOT-39; and DOT-3AL22S,

DOT-3A1800; DOT-3AA1800; DOT-3; DOT-3E1800; DOT-
389; and DOT-3AL1800.

DOT-3A225; DOT-3A480X; DOT-3AA225; DOT-38225;
DOT-4A225; DOT-4AA480; DOT-48225; DOT-4BA225;
DOT-4BW225; DOT-4B240ET; DOT-3; DOT-3E1800;
DOT-39; and DOT-3AL225.
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(R12) 119 DOT-3A225: DOT-8AA225; DOT-38225; DOT-4A225: DOT-  § 178.46-5 [Corrected]
(See Noto 8) 48225, DOT-4BA225; DOT-48W225; DOT-4B240ET;

Ethylene (See Notes 8 and 9) .......... S e e rioryvevsrery

Ethylene (See Notes 8 and 9) ... I2.5..cverermismsmmrenmsssns
Refrigerant gas, n.o:s. or Disper- Not fiquid full at 130° F.....

sant gas, n.o.s. (See Note 8).

Sullur dioxide (See Note 8) 126

DOT-4E225; DOT-8; DOT-39; DOT-41; DOT-3E1800; and
DOT-3AL225,

DOT-3A1800; DOT-3AX1800; DOT-3AA1800; DOT-
JAAX1800; DOT-3; DOT-3E1800; DOT-3T1800; DOT-38;
and DOT-3AL1800.

DOT-3A2000; DOT-3AX2000; DOT-3AA2000; DOT-
3AAX2000; DOT-3T2000; DOT-39; and DOT-3AL2000.

DOT-3A240; DOT-3AA240; DOT-38240; DOT-3E1800; DOT~
4A240; DOT-4B240; DOT-4BA240; DOT-48W240; DOT-
4E240; DOT-9; DOT-39; and DOT-3AL240.

DOT-3A225; DOT-3AA225; DOT-38225; DOT-4A225; DOT-
48225; DOT-4BA225; DOT-4B240ET; DOT-3; DOT-4;
DOT-25; DOT-28-150; DOT-38; DOT-39; DOT-3E1800;
and DOT-3AL225.

§ 173.304 [Corrected]

8. On page 62457, '§ 173.304(a)(3),"”
bottom of page, “carbonyl sulfide,” is
added after the word "silane,”, the last
word in the paragraph is corrected to
read “either.”, and the following
sentence is added at the end of the
paragraph to read as follows;
“Shipments of flammable gases are
authorized only when transported by
highway, rail and cargo-only aircraft.”

§ 173.304 [Corrected]

9. On page 62457, “§ 173. 304(d)(3)(i)
the following sentence is added at th
end of the paragraph to read as follows
“Shipments of flammable gases in 3AL
cylinders are authorized only when
transported by highway, rail and cargo-
only aircraft.”

§ 173.328 [Corrected]

10. On page 62457, "§ 173.328(q)(2)(i),"
the last sentence is corrected to read as
follows: “Specification 3AL cylinders
containing arsine or phosphine may only
be transported by highway and rail.”

§173.332 [Corrected]

11. On page 62458, "§ 173.332(a)(2),"
after the phrase, “above floor level.”, the
following sentence is added to read as
follows: “Shipments in 3AL cylinders
are authorized only when transported
by highway and rail."

§ 173.336 [Corrected]

12. On page 62458, “§ 173.336(a)(2),”
the following sentence is added at the
end of the paragraph to read as follows:
“Shipments in 3AL cylinders are
authorized only when transported by
highway, and rail.” Paragraph “(a)(2)(i)"
is added to read as follows:

(8)' . w

2 LR

(i) Each cylinder must be cleaned in
compliance with the requirements of
Federal Specification RR-C-801b
paragraphs 3.7.2 and 3.8.2. Cleaning
agents equivalent to those specified in
RR-C-901b may be used; however, any
cleaning agent must not be capable of
reacting with oxygen. One cylinder
selected at random from a group of 200
or less cleaned at the same time must be

tested for oil contamination in
accordance with Specification RR-C-
901b paragraph 4.4.2.3 and meet the
standard of cleanliness specified.

* » * * .

§173.337 [Corrected]

* 13. On page 62458, "'§ 173.337(a)(1),"
the entry “3AL 2800" is corrected to read
“3AL 1800", and in paragraph
“(a)(1)(ii),” immediately after the word
“caps” the phrase “or other equally
protective guards” is added. Paragraph
(a)(1)(iii) is added to read as follows:

(1)' L

(iii) Each cylinder must be cleaned in
compliance with the requirements of
Federal Specification RR-C-901b
paragraphs 3.7.2 and 3.8.2. Cleaning
agents equivalent to those specified in
RR-C-901b may be used; however, any
cleaning agent must not be capable of
reacting with oxygen. One cylinder
selected at random from a group of 200
or less cleaned at the same time must be
tested for oil contamination in
accordance with Specification RR-C~
901b paragraph 4.4.2.3 and meet the
standard of cleanliness specified.

- - * - ~

§ 173.337 [Corrected]

14. On page 62458,
*§ 173.337(a)(1)(ii)," a sentence is added
after the last word “specifications.” to
read as follows: “Shipments in 3AL
cylinders are authorized only when
transported by highway and rail.”

PART 178—SHIPPING CONTAINER
SPECIFICATIONS

§ 178.46-3 [Corrected]

15. On page 62458, “‘§ 178.46-3," in the
third line from the bottom, “Associated"
is corrected to read "Associate.”

§ 178.46-5 [Corrected]

16. On page 62459, "§ 178.46-5(d),”
chart designated *(1) Chemical
Composition Limits" the heading of the
first column is corrected to read
“Aluminum Association alloy
designation No."

17. On page 62459, *'§ 178.46-5(d),"” the
chart designated *“(2) Mechanical
Property Limits", “214" is corrected to
read “14?"wherever it appears.

§ 178.46-15 [Corrected]

18. On page 62461, “§ 178.46-15(a)(3),"
is corrected to read as follows:

[a)i .

(3) * * * Inspectors official mark, near
serial number, date of test (such as 5-81
for May 1981), so placed that dates of
subsequent tests can be easily added.

-

- * - L

§ 178.46-16 [Corrected]

19. On page 62461, “§ 178.46-16", the
line that reads, "Identifying symbol
(registered) " is removed.

(49 U.S.C. 1803, 1804, 1808; 49 CFR 1.53, App.
A to Part 1)

Note~The Materials Transportation
Bureau has determined that this document (a)
will not result in a “major rule” under the
terms of Executive Order 12291; (b) is not a
significant regulation under DOT's regulatory
policy and procedures (44 FR 11034); and, (c)
does not require an environmental impact
statement under the National Environmental

Policy Act (49 U.S.C. 4321 et seq.) A

regulatory evaluation and an environmental
assessment are available for review in the
docket.

Issued in Washington, D.C., on March 23,
1982,

L. D. Santman,

Director, Materials Transportation Bureau.
{FR Doc. 82-8405 Filed 3-31-82 8:45 am]

BILLING CODE 4910-60-M

49 CFR Part 192
[Amdt. No. 192-40; Docket No. PS-59]

Transportation of Natural and Other
Gas by Pipeline; Damage Prevention

Program

AGENCY: Materials Transportation
Bureau (MTB), Research and Special
Programs Administration, DOT.

AcCTION: Final rule.

SUMMARY: This final rule implements
section 3(a)(2) of the Natural Gas
Pipeline Safety Act of 1968 (49 U.S.C.
1672(a)(2)) by requiring gas pipeline
operators to have or participate in a
damage prevention program to reduce
the risk of excavation damage to buried
pipelines in populated areas. Excavation
damage is the leading cause of gas
pipeline accidents.

DATE: This final rule becomes effective
April 1, 1983. The delayed effective date
will permit operators time to prepare for
compliance by participating in programs
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already in existence or to begin their
OWn programs.

FOR FURTHER INFORMATION CONTACT:
Ralph T. Simmons, 202-426-2392. Copies
of the final rule and documents related
thereto may be obtained from the
Dockets Branch, Room 8426, Materials
Transportation Bureau, U.S. Department
of Transportation, 400 7th Street, SW.,
Washington, D.C. 20590.

SUPPLEMENTARY INFORMATION:

Background

To reduce the risk of excavation
damage to underground gas pipelines,
the leading cause of pipeline accidents,
MTB issued a Notice of Proposed
Rulemaking (NPRM) (44 FR 65792;
November 15, 1979) proposing to amend
Part 192 by adding a new § 192.614 to
require each operator of a buried gas
pipeline in populated areas to establish
and carry out, or otherwise participate
in, a damage prevention program.
Modeled after successful “one-call”
programs, the NPRM set forth criteria
that an operator's program would have
to meet, including public notice, receipt
of calls about pending excavation, and
prompt response in locating and
marking pipelines. The proposed rule
was the initial step in complying with
section 3(a)(2) of the NGPSA (49 U.S.C.
1672(a)(2)) that requires the issuance of
this final rule.

Interested persons were given until
February 15, 1980, to comment on the
proposed amendment. One hundred and
one different persons submitted
comments, The comments were from gas
utilities and gas transmission
companies, their trade associations,
State and Federal agencies, industry
standard-making bodies, and consultant
firms to the gas industry. Also, several
comments were received from one-call
systems.

In accordance with Section 4 of the
NGPSA (49 U.S.C. 1673), the Technical
Pipeline Safety Standards Committee
(TPSSC) met in Washington, D.C.,on -
April 15-17, 1980, to review the technical
feasibility, reasonableness, and
practicability of the amendment
proposed in the NPRM. In general, the
TPSSC favored the proposed rule, but
suggested a number of modifications, A
copy of the Committee’s report is
available in the docket. A discussion of
any rejection of the views of the TPSSC
is given below in the discussion of the
sections of the final rule involved.

Cost Inpact

The final rule is non-major under
Executive Order 12291, The Order
defines a major rule as one which has
an annual effect on the economy of $100

million, a major increase in costs, or a
significant adverse effect on the
economy. As shown by the cost benefit
analysis for this proceeding, this final
rule will have no such impact. The final
rule is also not a significant rule as
defined by the Department of
Transportation Policies and Procedures
(DOT Order 2100.5).

The Regulatory Flexibility Act (94
Stat. 1164, 5 U.S.C. 601) requires a
review of a proposed regulation issued
after January 1, 1981, for its effect on
small businesses, organizations, and
governmental bodies. Although in this
case a notice of proposed rulemaking
was issued prior to January 1, 1981, the
effect on the segments of the public
covered by the Regulatory Flexibility
Act has been assessed. These
regulations will not have a significant
economic impact on such smalil
businesses or organizations because
they have been excepted from the final
rule. While small government bodies
who operate pipelines are not excepted
from the final rule, it will not have a
significant impact on them because a
large number of them are already
covered by one-call systems. Also the
cost to small municipalities will not be
great because the charge for
participating in one-call systems is
based upon the miles of pipelines owned
by the operator or the number of
services; plus many of the small
operators are often given a cost discount
as an inducement to join to prevent any
gaps from occurring in the system.
Furthermore, a municipality which
requires a permit for excavation
activities may use its permit procedures
with little additional modification to
meet the requirements of § 192.614.

It is therefore certified, pursuant to
section 805(b) of the Regulatory
Flexibility Act, that this regulation will
not have a significant economic impact
on a substantial number of small
entities.

Effect on State Laws

In accordance with section 3{a) of the
NGPSA (49 U.S.C. 1672(a)(1)), any State
may adopt additional or more stringent
safety standards for damage prevention
programs and linemarkers with respect
to intrastate pipeline transportation as
are not incompatible with the standards
being established by this amendment to
Part 192. However, States may not adopt
or continue in force any such standards
applicable to interstate transmission
facilities. Therefore, any State standards
governing damage prevention programs
or linemarkers for intrastate pipeline
transportation that meet the
compatibility test of section 3(a) will not

be preempted by the new Federal
standards.

Under section 5 of the NGPSA (49
U.S.C. 1874), the safety standards issued
under the NCPSA generally may not be
enforced by MTB against intrastate
pipeline transportation in a State in
which a State agency submits an annual
certification stating, among other things,
that it has adopted and is enforcing such
standards under State law. Newly
issued Federal standards that apply to
intrastate pipeline transportation are
enforceable by MTB under the NGPSA
until a State agency adopts those
standards under State law and submits
another annual certification. In the case
of the new damage prevention program
standards, however, section 101(c) of the
Pipeline Safety Act of 1979 (49 U.8.C.
1672 note) provides that the new
standards “shall not apply with respect
to annual certifications under section 5
during the 2-year period which begins on
the effective date of such requirements.”
This provision allows State agencies
that do not have compatible damage
prevention program standards
additional time thay may need to adopt
and enforce the new Federal standards,
while continuing to participate in the
certification and grant-in-aid program
under section 5 with respect to the other
Federal gas pipeline safety standards. In
States that take advantage of this
provision, the result will be to extend for
up to 2 years the period within which
the new Federal damage prevention
program standards are enforceable by
MTB with respect to intrastate pipeline
transportation that is subject to the
jurisdiction of those certified State
agencies.

General Comments on Proposed
€ 192.614

1. Eighty commenters stated that to
burden pipeline operators instead of
excavators with regulations designed to
prevent excavation damage is
inequitable and results in increased cost
of transportation at a questionable
increase in public safety. Although it is
true that by this rule MTB is requiring
pipeline companies to shoulder the costs
of damage prevention, while
perpetrators of damage pay nothing
above their liability for damages, society
does expect these pipeline companies,
as transporters of hazardous
commodities, to take every reasonable
precaution against harm to the public,
regardless of the cause. This societal
objective is expressed in section 3(a)(2)
of the NGPSA, which requires any
operator of gas pipeline facilities to
participate in a damage prevention
program which the Secretary determines
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is being carried out in a manner
adequate to assure protection; or to take
steps as the Secretary shall prescribe to
provide services which are comparable.
Furthermore, this policy is supported by
studies cited in the NPRM showing that
damage prevention programs are the
best way to minimize harm from
excavation damage. For example, the
National Transportation Safety Board
has, on the basis of accident ‘
investigation and special studies,
identified a direct relationship between
effective excavation damage prevention
programs and low excavation damage
rates. In addition, as set forth in the
cost/benefit study for this final rule, the
program benefits to the industry as a
whole outweigh the costs. For example,
a reduction in excavation damage to an
operator’s pipeline would result in
benefits to the operator by reducing the
cost of repairing the damage, loss of
service to his customers, and by savings
in the gas which would be lost if a
rupture occurs as a result of the damage.
Moreover, there are societal benefits
that result from fewer injuries and
deaths. Because of the duty operators
must meet to prevent harm to the public
and because these “one-call” programs
have proven themselves cost effective,
MTB does not agree that the operator
responsibility imposed by this
rulemaking is inequitable.

2. Thirty commenters recommended
that MTB continue to encourage States
to enact legislation placing the burden of
conducting a damage prevention
program on both utility operators and
excavators. MTB's efforts to encourage
States to enact legislation were
discussed fully in the NPRM, and the
results of those efforts were shown to
have been mixed and inconsistent.
Furthermore, because participation in an
acceptable State-sanctioned or State-
operated program can satisfy the
requirements of the new rule, there
should be a sufficient incentive for
operators to lobby the States to enact
appropriate legislation.

3. Four transmission companies and
two trade associations argued that
unlike distribution companies,
transmission systems and gas gathering
lines should not be required to have
damage prevention programs, because
they have relatively small amounts of
pipeline in Class 3 or 4 areas. Moreover,
they noted that the bulk of their Class 3
piping occurs where transmission lines
pass an inhabited building or recreation
center located in an otherwise rural
area, as defined by § 192.5(d)(2), and it
would be impractical to rin separate
programs for these segments. Similarly,
the TPSSC objected to applying the

proposed damage prevention program to
segments of transmission pipelines in a
Class 3 location solely by application of
§ 192.5(d)(2).

MTB recognizes the unique situation
of operators who have short segments of
their pipelines placed in Class 3
locations by application of the
requirements of § 192.5(d)(2). In addition
to transmission lines and gathering
lines, there may also be distribution
mains that fall into this situation. It
would be impractical for an operator to
develop and run or participate in a
damage prevention program specifically
for each short segment of its pipeline in
rural areas which is in a Class 3 location
as defined by § 192.5(d)(2). In addition, a
program run just for these Class 3 areas
would be of little benefit because of low
population and excavation activity.
Therefore, the final rule excepts
segments of pipelines placed in Class 3
locations solely by application of the
requirements of § 192.5(d)(2), provided
the pipeline is marked in that Class 3
area in accordance with § 192.707.

Except as just discussed, MTB is of
the opinion that it is just as necessary
for transmission and gathering line
systems in populated Class 3 and 4
areas to have a damage prevention
program as it is for a distribution
system. While the fewer number of
transmission and gathering lines in
these areas compared to distribution
lines obviously has resulted in fewer
accidents, excavation damage to these
lines in populated areas would result in
the public being placed at just as great a
risk as it would be if the same damage
occurred to a distribution pipeline. In
fact, for transmission lines, the risk
could be greater because they are
normally larger pipelines and operate at
much higher pressures than distribution
pipelines, Also, it does not appear
logical to require that a distribution
main, which may traverse the same area
as a transmission or gathering pipeline,
meet the requirements of the damage
prevention regulation and not require a
transmission or gathering line in the
same area and carrying the same
product to meet the same requirement.

4. Thirty-seven commenters argued
that the proposed rule was too specific
and that any final rule should be written
in performance language. The final rule
has been written in performance

language.
Operator controlled rights-of-way

In the preamble to the NPRM, MTB
invited comments on the extent to which
the proposed requirements should apply
to systems whose operators own or
have control over the property traversed
by the pipelines. These operators

generally are municipalities and persons
who transport gas in conjunction with
renting property, such as managers of
mobile home parks or public housing
projects and operators whose pipeline
facilities are enclosed by physical
barriers restricting public access to such
facilities.

There were eleven comments received
on this topic. Five of the commenters
stated that all operators should be
covered by the proposed rule, unless
they have absolute control of access to
the rights-of-way and can prevent any
excavation on the property without their
knowledge. They reasoned that mobile
home parks are often small cities with
uncontrolled public rights-of-way, and
that since municipally-owned systems
utilize the same methods as private
companies for the location of their
facilities (e.g., easements or streets and
rights-of-way dedicated to public use), it
would not be any more appropriate to
except them than privately-owned
systems. These commenters also argued
that managers of mobile home parks and
municipalities generally have minimal
damage prevention programs; therefore,
it would lessen the effectiveness of the
final rules to except them from coverage.

Another commenter reiterated support
for “‘control of access™ being a basis for
exception by stating that a mobile home
park owner or housing project manager
who can control access to his property
should also be able to control
excavation activities.

Several other commenters stated that
all municipally-owned systems
exceeding a minimum threshold of
customers should be required to have a
damage prevention program, while those
under the minimum should be excepted
from coverage. The commenters did not
give the number of customers for the
threshold or a rationale for the
comment.

Additionally, one trade association
commented that all liquefied petroleum
gas (LP-Gas) operators should be
excepted from coverage because it is
inconceivable that any excavation work
could take place without the knowledge
of the LP-Gas dealer and/or the property
owner. Additionally, the association
said that LP-Gas systems are regularly
serviced by LP-Gas truck drivers/
delivery men, providing an opportunity
for detection of excavation activity, and
that above ground tanks or underground
tank domes are visible remainders of the
presence of gas lines.

MTB is aware that many segments of
all types of gas pipelines and pipeline
facilities in Class 3 or 4 locations are
contained within physical barriers
which restrict public access to the
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pipelines or facilities. Such restricted
access lessens the chance of excavation
damage because the operator would
know of any excavation activity within
the barriers and would take steps to
protect the gas pipeline and facilities.
The final rule, therefore, excepts
pipelines to which access is physically
controlled by the operator.

MTB is not persuaded that an
operator's control over its right-of-way
short of physical control of access is
sufficient reason to except pipeline
facilities from the damage prevention
program. Without physical control of
entry, mere ownership of a right-of-way
is not a sufficient deterrent to
excavation damage since it is too easy
for excavation to occur without the.
operator's knowledge, making it even
less likely that an operator would
voluntarily mark the pipelines near a
planned excavation. Thus, no further
exceptions than physical control of
right-of-way, as discussed above, are
adopted in this final rule.

Similarly, even though a municipality
may control excavation activity on its
rights-of-way within its jurisdiction
through permits or licensing procedures,
MTB does not have any information
which shows that this exercise of
control by the municipalities has
resulted in a lessening of damage to
pipelines by excavation activities. As
proposed in the NPRM, MTB has made
municipally-owned facilities subject to
the final rule.

Although a strong argument can be
made in support of including LP-Gas and
master meter systems in the final rule,
MTB does not now have sufficient
statistical data to clearly demonstrate
that a certain number of incidents
caused by outside force damage will be
prevented by applying the final rule to
LP-Gas and master meter systems.

In the future, if adequate statistical
data is available to clearly demonstrate
the value of the benefits of requiring LP-
Gas and master meter systems to have a
damage prevention program, MTB will
reconsider requiring them to have a
damage prevention program at that time.
In the meantime, MTB chooses not to
impose on LP-Gas and master meter
systems, a requirement which is of
unproven value, and these systems are
excepted from compliance as set forth in
§ 192.614(c)(4).

The following portion of this preamble
discusses specific sections of the
proposed rule that received significant
comment.

Section 192.614(a)—Definition of
“Excavation Activity”

One commenter recommended
expanding the definition of “excavation

activity” to mean: “Any operation in
which any structure, earth, rock, or other
mags of material in or on ground is
moved, including without limitation,
wrecking, razing, grading, trenching,
digging, ditching, drilling, augering,
tunneling, scraping, cable plowing, rock
plowing, and pile driving activity."

MTB believes the definition o
“excavation activity," as given in less
detail in the NPRM, is broad enough to
cover all the earth-moving activities that
can reasonably be expected to cause
damage to a pipeline. Therefore, MTB
has not adopted the commenter’s
recommendation for the final rule.
However, for emphasis, the final rule
does include in the definition the
removal of above ground structures.

Section 192.614(b)(1)—Identification of
Excavators

Fifty-one commenters thought that the
term “semiannually” should be changed
to “annually” with respect to how often
an operator must determine who in an
area is engaging in excavation activities.
The reasons given were: Impossible to
do semiannually because of the
numerous number of contractors
involved; the requirement is excessive;
most one-call systems and operators’
programs now do it once a year; there
would not be any greater benefit from
doing it semiannually, but it would
increase the cost; and the mobility of the
contractors make it impossible to keep
track of them.

Six commenters asked that the
proposed determination requirement be
deleted.

MTB agrees that to require
semiannual determination of the names
of persons who are normally engaged in
excavation or demolition would be
excessive. The mobility of the people
engaged in such operations would make
compiling and keeping up-to-date such a
list a monumental and expensive task in
larger metropolitan areas. Furthermore,
MTB believes that if an operator has or
participates in a program which includes
the features of notifying the excavation
and demolition industry and the general
public in the operator's Class 3 and 4
areas of operations of the program’s
existence, advising them how to get
information from the program, and
encouraging them to participate, that the
large majority of persons engaged in
excavation or demolition activities will
become aware of the program and
participate,

MTB does not agree with the
commenters who recommended that the
proposed § 192.614(b)(1) be deleted. If a
program of informing a certain segment
of the public is to be successful, the
informer must be able to identify those

who are to be informed. For this reason,
MTB believes that it is necessary for
each operator to determine who is most
likely to engage in activities that may
cause damage to pipelines so that
information concerning the damage
prevention program may be sent to them
directly.

Also, the Gas Research Institute
study, “Prevention of Third Party
Damage to Gas Pipelines Final Report
for 1980", on page 41 states: The five
major utilities, their employees and their
subcontractors account for well over 50
percent of the damage incidents. * * *
When the associated road construction
and general construction damage
incidents are included * * * well over
three-fourths of the damages are caused
by personnel who are professionally and
regularly involved in excavation
activities on ornear * * * the utility
trenches.” Given the above, it follows
that the majority of the outside force
damage to gas pipelines is done by a
well defined group of professionals
which is readily identifiable and once
identified should remain fairly constant.
Thus, after the initial identification
process, it should be relatively simple to
keep a current list of excavators for any
given area.

Therefore, MTB has amended the
proposal in the final rule
(§ 192.614(b)(1)) to permit the operator
more flexibility of action in determining
those persons who are normally
engaged in excavation activities in his
Class 3 and 4 area of operation. In the
final rule, a period for updating lists of
excavators is not prescriBed. Rather, an
operator will have to make an initial
determination, and then keep the
findings current.

Section 192.614(b)(2)—Notification of
damage prevention program

Fifty-two commenters opposed the
proposed requirement that excavators
be notified of the damage prevention
program by newspaper ads and direct
mailings. Their reasons were that the
proposal was restrictive in that it would
not allow the operator to pick the best
method for his operation; that most
notices would be lost in large city
newspapers and newspaper ads are
expensive; that most of the damage is
done by fly-by-night contractors, and
newspaper ads would not reach them;
and that the ads would probably be
ineffective because of the mobility of
excavators and much of the work being
done by out-of-towners.

Two commenters stated that the
proposal was vague, inasmuch as the
required content of the notice was not
furnished. They also said a required
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program is unnecessary since posted
signs and public records provide notice
to the excavators of the location of the
pipeline.

In addition, commenters objected to
the proposed semiannual notification of
excavators and the public as too
inflexible.

MTB agrees with the commenters’
statement that the proposal as written
may have been too restrictive and
would not have allowed the flexibility
necessary for operators to develop
information programs that would
promote the desired response. MTB also
concurs that newspaper ads could be
expensive, and might not produce the
desired response from the public or
would not provide the reinforcement of
the message that other, more permanent
types of notification might. MTB also
agrees that the transient nature of the
excavation industry makes it unlikely
that some members would be aware of
notices or ads placed in local
newspapers. In consideration of these
factors, MTB has modified the proposal
in the final rule (§ 192.614(b)(2)) to.
require that the public be notified of the
program functions and that known
excavators be given actual notice of the
program. Operators may use any
methods of notification that are
designed to achieve the desired results
in their Class 3 and 4 areas of operation.
The frequency of notification would be
based on the extent to which excavators

and the public are aware of the program.

As awareness increases, as judged by
participation, fewer notices could be
given.

MTB does not agree with the
commentérs who stated that the
proposal was vague because it did not
contain the required content of the
notice. If MTB were to spell out the
specific wording a notice must contain,
the final rule would be too rigid,
inasmuch as different wording may be
desirable in different locations and
sections of the country because of the
types of operations being performed and
methods of informing the public which
may be available to the operator.
Furthermore, to specify the wording the
notice must contain would not be in
keeping with MTB’s objective of writing
this final rule in performance language.

MTB does not agree with the
statement that posted signs and public
records provide sufficient notice to the
excavator of the location of the pipeline.
This has nol proven true in the past, and
MTB does not have any indications to
the effect that posted signs and public
records will prove to be any more
effective in the future. While a sign may
alert an excavator to the presence of a
pipeline, it normally does not mark the

location as precisely as temporary
marking in a “one-call” program. Also,
public records such as permits, licenses,
and right-of-way information will not
provide the precise location with the
necessary reliability for an excavator's
use to prevent accidental damage to a
pipeline. For these reasons, the
commenters' recommendations were not
adopted for the final rule.

Section 192.614(b)(4) (i), and (ii) (A) and
(B)—Providing information

There were thirty-six commenters
who opposed the proposed requirements
of § 192.614(b)(4)(i) that callers be told
immediately if there are pipelines in the
area of plannned excavation. The
reasons for their opposition were that
most one-call systems do not have the
capability of furnishing the required
information, and to impose such
requirements would destroy the one-call
systems ag they are presently
constituted; that it is not feasible to
expect that the one-call systems could
maintain current records of the utility
location in their area; and that no
responsible operator would accept the
responsibility of permitting third parties
to give out facility locations because of
the possible liability involved.

Seventy-two commenters were
opposed to the proposed requirements of
§ 192.614(b){4)(ii)(A) regarding the
details about a pipeline to be given to
callers. Their ts were that most
of the details would not be available to
the person receiving the call; that
providing the required information at the
first call would encourage excavators to

- begin work without waiting for field
marking; and that giving the pressure in
the pipeline could mislead excavators to
believe that damage to a low pressure
line is not as hazardous as damage toa
high pressure line.

Thirteen commenters opposed
§ 192.614(b)(4)(ii)(B), as proposed,
regarding telling callers the type and
time of marking to be provided. Their
reason was that the surface at the work
site determines the markings to be used,
and the surface(s) involved could not be
determined by telephone.

After review of the comments
received and further investigation of the
issues in § 192.614(b)(4) (i) through
(ii)(B}, MTB agrees with the commenters
that it would not be appropriate to
require that detailed information about
pipeline location, characteristics, and
type or time of marking be given out
upon receipt of notice of planned
excavation. Indeed, giving details about
pipelinies upon receipt of notice could be
counterproductive for public safety.
However, since comments on this
section opposed basically the time at

which information is given to excavators
and not the giving of information, MTB
still believes that persons planning to
engage in excavation activities should
be told before such activities begin
whether there are pipelines in the area
and if so, the type of temporary marking
that is to be provided and when the
marking will be completed. Giving out
this information early in the process
should deter excavators from forging
ahead with the work should they feel a
“one-call" system has not been
responsive to their calls. Therefore, MTB
has incorporated in the new

§ 192.614(b)(4) these notification
provisions of paragraph (b)(4) of the
NPRM, but revised them to permit the
information to be given at some time
after notice of excavation is received.

Section 192.614(b)(5)(i)—Temporarily
Marking Pipelines

Two commenters stated that strict
compliance with the proposed
requirement to mark pipelines before
excavation begins would be impossible
as the operator has no control over
when work commences.

MTB does not wholly agree with the
commenters’ statement. True, the
operator has no control over when work
commences, but a main purpose of the
damage prevention program is to
facilitate preconstruction cooperation
and planning between the operator and
excavators. MTB believes that a well
planned and operated damage -
prevention program will facilitate
preconstruction communication between
parties, thereby reducing the chance that
excavation activities will commence
before the pipelines in the area of the
proposed activities are properly located
and marked or that marking of pipelines
would be too far in advance of
excavation.

The proposal in subparagraph (b)(5)(i)
of the NPRM has been modified in the
final rule, however, by qualifying the
intent that marking be done before
excavation begins with the words “as
far as practical." This change recognizes
that operators may not in every instance
be able to complete marketing prior to
the beginning of excavation activities
because of the vagaries of persons doing
the excavation.

Section 192.614(b)(5)(ii)—Inspection
requirements

1. Sixty-one commenters were
opposed to the proposal to inspect
pipelines during and after excavation
activities. Their reasons were that field
inspections of all pipeline excavations
during and after excavation is
unnecessary, unrealistic, and
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economically unfeasible; the operator
should be allowed to determine which
excavation should be inspected based
upon his experience as to the
probability of damage occurring; the
support of the pipeline is a factor in only
a small number of cases; it is the
excavator's responsibility to notify the
operator of any damage caused by his
activities; and the proposal would place
the burden of liability on the operator
and not on the excavator where it
belongs.

Many said that inspection would be
excessively expensive, One commenter
estimated it would cost his company
over 4 million dollars a year to comply;
another estimated cost at three million
dollars a year, and several estimated
their cost would be from two million to
three million dollars a year.

Five commenters were opposed on the
basis that inspection of the pipeline
should continue to be the responsibility
of the excavator as currently required
by the Occupational Safety and Health
Administration under 29 CFR Part 1926,
Subpart P, section 651(a).

After reviewing the comments made
on the proposed requirements of
subparagraph (b)(5)(ii), MTB believes
that most of the commenters interpreted
the proposal to mean that an inspector
must be on the job site at all times that
excavation activities are taking place.
This was not MTB's intent. MTB's intent
was to require inspection during and
after excavation activities to the extent
that is necessary to verify the integrity
of the pipeline.

MTB recognizes the responsibility of
the excavator to notify the operator of
any damage he may cause to the
pipeline. MTB'’s concern is that the
pipeline may have its coating damaged
and its cathodic protection interfered
with in such a manner that it would
negate the protection afforded the
pipeline. Also small dents, scratches, or
gouges could occur or its support be
undermined so that excessive stress
could be set up in the pipeline that could
cause failure at a later date. These
causes of failure may not be recognized
and reported by even the most
conscientious excavator as being
significant enough to be reported to the
operator; therefore, inspection of the
Pipeline is necessary. This is shown in
the following examples. The National
Transportation Safety Board's special
study, “Prevention of Damage to
Pipelines" Report Number: NTSB-PSS-
73-1) states that a 2-inch high-pressure
gas main, which was apparently
damaged during sewer construction
several months before the accident,
leaked gas and caused an explosion
completely destroying a house, killing a

mother and two children, and injuring
seven other children.

The study further quotes a Prince
Georges County, Maryland, ad hoc
committee as stating that “ * * *
statistics show that hits still seem to
occur at an alarming rate after lines
have been located and marked prior to
digging. This would indicate that
contractors and subcontractors must
assume a lion’s share of the blame since
their workmen not only damage the
lines, but according to County Fire
Department and gas company records,
fail to exercise good judgment to
safeguard the public in many cases,
Such workmen often conceal their

.damages and proceed with ‘work as

normal.' " Another NTSB report
(Number P-78-44) on an accident which
occurred at Cherokee, Alabama, states
that the support of a cast-iron gas main
broke due to the erosion of its soil
support where a sewer line had been
installed perpendicular to the gas main
resulting in an explosion which
destroyed a house and killed one
occupant.

Also, when blasting is being
performed that could harm pipelines in
surrounding areas, it is necessary that
the pipelines in such areas be leak
surveyed immediately after the blasting
has occurred to ensure their integrity,
since the effect of blasting on pipelines
is largely unpredictable. This
unpredictability results from the many
variables associated with blasting, such
as soil condition, type of soil, size of
charges used, type of charges used, skill
of the personnel doing the blasting, the
proximity of the blasting to the pipeline,
and the delay sequence of the blasting
charges.

In Coopersburg, Pennsylvania, five
persons died and sixteen were injured
when a weld on an 8-inch steel high-
pressure gas main was cracked by
blasting.

MTB recognizes that an operator,
through experience in dealing with
excavators in his area, should know
those whe are conscientious in avoiding
damaging pipelines and in reporting any
significant damage. Also, operators
should be able to determine from the
type of excavation activities being
conducted at a particular site, the
possibility of damage occurring to the
pipeline, and the degree and type of
inspection necessary to verify the
integrity of the pipeline,

For the above reasons, the final rule in
subparagraph (b)(6) has been modified
to make MTB's intent clear. The final
rule permits the operator to determine
which excavation activities should be
inspected and the extent of inspection
necessary except, that for blasting

-

activities which could be harmful to
nearby pipelines, leakage surveys are
mandatory.

The commenters’ concern over
excessive cost due to performing the
proposed inspections appears to stem
from their belief that full-time inspection
of all excavation activities would be
required. This conclusion is supported
by the fact that the cost estimates
submitted by the commenters were
based on the cost of construction
inspection presently being conducted by
their respective companies. This cost
was projected to show the anticipated
cost of full-time inspection of all
excavation activities. Also, the potential
benefits shown by the commenters to be
derived from these expenditures were
based on major damage being done to
the pipeline, such as a puncture of the
pipeline or a break in the pipeline. They
did not consider the benefits which
would be derived from preventing less
immediate failures by discovering and
correcting less serious damage to the
pipeline as expressed in the above
discussion of MTB's reasons for
requiring inspection.

Since the final rule does not require
full-time inspection of all excavation
activities and permits the operator to
use reasonable judgment in determining
which excavation activities to inspect
and the extent of inspection required,
MTB does not believe that unreasonable
additional cost will result from the final
rule.

Section 192.614(c)—Program Criteria

MTB proposed that operators would
not have to run their own damage
prevention programs if they voluntarily
or by State or local law participate in a
public service program that
“essentially” meets the criteria proposed
under § 192.614(b) for an operator-run
program. Four commenters requested
clarification of the meaning of
“essentially meets the requirements of
paragraph (b)." They asked, are they
minimum provisions which must be met
or can they be met if State law
encompasses many of the items
enumerated? The intent of this proposal
was to permit operators to provide
damage prevention programs by
participation in State, local, or voluntary
public service programs which have the
same fundamental characteristics as a
damage prevention program defined in
paragraph (b) of the notice. The word
“essential” was included in the notice so
that fundamentally sound programs
might qualify though they did not
provide every detail that was given in
paragraph (b). In the final rule, however,
the clarifying changes discussed above
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regarding program criteria remove any
uncertainty as to which public service
programs meet these criteria so that the
word “essentially" is not needed.

The final rule adopts the proposal
regarding participation in public service
programs by providing in paragraph [a)
that an operator may perform any of the
duties of a damage prevention program
by participating in a qualified public
service program. Where such a program
only partially satisfies program criteria,
as by providing a telephone answering
service, the operator would have to
supplement the public service program
with activities of his own to assure full
compliance with all criteria. Even where
a public service program purports to
meet all criteria, participation alone
would not relieve an operator of the
duty to assure that the criteria are met.
In other words, an operator would be
subject to penalty for the failure of a
public service program in which the
operator participates to correctly carry
out any aspect of the program criteria
that it is performing, If a function is
being performed incorrectly, it is the
operator's duty to correct the situation
at the public service program or
otherwise take the necessary steps to
perform the function to assure that his
compliance responsibility is met.

Section 192.614(d)—Determining
Program Effectiveness

1. Fourteen commenters concurred
with the proposal that the program
should be monitored, but they did not
believe that the number of reported
incidents, by itself, is a fair measure of
program effectiveness. These
commenters argued that the proposal
did not take into account the increase in
incidents that would occur due to an
increase in excavation activities, that
the effectiveness of programs should be
measured by something other than past
experience, and that the data would be
so unreliable that it could not be used
for statistical analysis.

One commenter stated that a
measurement based on Part 191 incident
reports would be meaningless because
of the small number of reports that are
filed.

Seven'commenters stated that
operators should not be subjected to
further regulatory burdens of improving
programs where the fault lies with
excavators' failure to respond to the
operator's efforts or to take the
necessary precautions to protecta’
facility that has been properly marked.

After reviewing the comments and
consideration of use of the incident and
annual reports filed under Part 191, it
was determined that Part 191 reports
would not be a reliable basis for

measuring program effectiveness
because excavation activities may
increase or decrease from one year to
the next, In a year of low excavation
activity, a lesser amount of pipeline
would be exposed to risk, and less
damage would probably occur; thus
making the damage prevention program
appear to be very effective. In a year of
high excavation activity, the reverse
could be true. Also, the number of calls
requesting the location and marking of
pipelines is not a reliable measure,
because many of the calls could be
originated by excavators whose
activities take place in areas where
there are few, if any, pipelines, resulting
in a large number of calls but with a
small amount of pipeline being placed at
risk. In contrast, a small number of calls
could be from excavators whose
activities are in areas of a high density
of pipelines, thereby placing a large
amount of pipeline at risk. Another
consideration was the miles of pipeline
in an operator's area. But, the same
problem exists with the use of miles of
pipeline as does with the use of number
of calls received.

MTB believes that there are
insufficient reliable data available at
this time to allow operators to make a
reliable annual determination of the
effectiveness of their damage prevention
programs and to take remedial action
based on that determination, For the
above reason, the proposed requirement
that operators determine annually the
effectiveness of their damage prevention
programs and take action on that
determination has not been incorporated
in the final rule. :

MTB believes that a method for
monitoring the effectiveness of a
damage prevention program is
necessary, and will continue its efforts
to develop a reliable method of doing so.
MTB would welcome assistance from
interested persons in developing such a

method.
Section 192,707—Line Markers

Eight commenters opposed the
proposed exemption of pipelines
covered by a damage prevention
program from the permanent line
marking requirement of § 192.707. The
reason most often given was that line
marking serves many other useful
purposes, such as aid to firefighting
units.

The purpose of the line marking
requirement under § 192.707 is to alert
potential excavators of the existence of
underground pipelines and their general
location. While there may be other
benefits, they did not form a basis for
the rule when adopted, and thus cannot
be used to justify its retention. MTB

believes that where damage prevention
programs exist, there is no need for line
markers, because the damage
prevention program is a more effective
means of protecting underground
pipelines against excavation damage.
Although line markers may serve a
secondary purpose of aiding other public
bodies, this is not sufficient justification
to impose costly duplicate requirements
on the operators. For these reasons, the
commenters' recommendation was not
adopted for the final rule.

PART 192—TRANSPORTATION OF
NATURAL AND OTHER GAS BY
PIPELINE: MINIMUM FEDERAL
SAFETY STANDARDS

For the reasons set out in the
preamble, 49 CFR Part 192 is amended
as follows:

1. A new § 192.614 is added to read as
follows:

§ 192.614 Damage prevention program.

(a) Except for pipelines listed in
paragraph (c) of this section, each
operator of a buried pipeline shall carry
out in accordance with this section a
written program to prevent damage to
that pipeline by excavation activities.
For the purpose of this section,
“excavation activities” include
excavation, blasting, boring, tunneling,
backfillipg, the removal of above ground
structures by either explosive or
mechanical means, and other earth
moving operations, An operator may
perform any of the duties required by
paragraph (b) of this section through
participation in a public service
program, such as a “one-call” system,
but such participation does not relieve
the operator of responsibility for
compliance with this section.

(b) The damage prevention program
required by paragraph (a) of this section
must, at a minimum—

(1) Include the identity, on a current
basis, of persons who normally engage
in excavation activities in the area in
which the pipeline is located.

(2) Provide for notification of the
public in the vicinity of the pipeline and
actual notification of the persons
identified in paragraph (b)(1) of the
following as often as needed to make
them aware of the damage prevention
program:

(i) The program's existence and
purpose; and

(ii) How to learn the location of
underground pipelines before
excavation activities are begun.

(3) Provide a means of receiving and
recording notification of planned
excavation activities,
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(4) Provide for actual notification of
persons who give notice of their intent
to excavate of whether there are buried
pipelines in the area of excavation
activity and, if so, the type of temporary
marking to be provided and how to
identify the markings.

(5) Provide for temporary marking of
buried pipelines in the area of
excavation activity before, as far as
practical, the activity begins.

(6) Provide as follows for inspection of
pipelines that an operator has reason to
believe could be damaged by excavation
activities:

(i) The inspection must be done as
frequently as necessary during and after
the activities to verify the integrity of
the pipeline; and

(ii) In the case of blasting, any
inspection must include leakage
surveys.

(c) A damage prevention program
under this section is not required for the
following pipelines;

(1) Pipelines in a Class 1 or 2 location.

(2) Pipelines in a Class 3 location
defined by § 192.5(d)(2) that are marked
in accordance with § 192.707.

(3) Pipelines to which access is
physically controlled by the operator.

(4) Pipelines that are part of a
petroleum gas system subject to § 192.11
or part of a distribution system operated
by a person in connection with that
person's leasing of real property or by a
condominium or cooperative
association.

2. Section 192.707(b)(2)(ii) is revised to
read as follows:

§ 192.707 Line markers for mains and
transmission lines.
- - . L -

(b] L B

(2] LI

(ii) Where a damage prevention
program is in effect under § 192.614; or

3. The table of sections is amended by
adding a new § 192.614 titled "Damage
prevention program."
(49 U.S.C. 1672; 49 CFR 1.53, Appendix A of
Part 1)

Issued in Washington, D.C., on March 25,
1982.

L. D. Santman,

Director, Materials Transportation Bureau.
[FR Doc. 82-8524 Filed 3-31-82; 8:45 am)
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Urban Mass Transportation
Administration

49 CFR Part 630

Uniform System of Accounts and
Records and Reporting System

AGENCY: Urban Mass Transportation
Administration, DOT.

ACTION: Technical Amendments.

SUMMARY: This document amends the
Urban Mass Transportation
Administration's (UMTA) regulation on
the Uniform System of Accounts and
Records and Reporting System (49 CFR
Part 630) to include the Office of
Management and Budget (OMB) control

number approving the required
information collection requests.
EFFECTIVE DATE: April 1, 1982.

FOR FURTHER INFORMATION CONTACT:
Douglas G. Gold, Urban Mass
Transportation Administration, Room
9228, 400 Seventh Street, SW,
Washington, D.C. 20590; Telephone (202)
426-4011.

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The information collection
requirements contained in the regulation
listed below have been approved by
OMB under the provisions of the
Paperwork Reduction Act of 1980 (Pub.
L. 96-511) and assigned the control
number in the listing,

Text of Amendment

Following the text of the paragrapfn of
Title 49, cited in the first column of the
table, add parenthetically the
corresponding OMB number, and
accompanying text, listed in the second
column:

CFR citation OMB Control No.

630.35...coumumn 2132-0008. All of the information collection
requests in this pant have been approved
by OMB under this number,

Issued on: March 24, 1982,
Arthur E. Teele, Jr.,
Urban Mass Transportation Administrator.
[FR Doc. 82-8433 Filed 3-31-82; 8:45 am]
BILLING CODE 4910-57-M




