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Appendix A—Reference Methods 
* * * * *

Method 24A—Determination of Volatile 
Matter Content and Density of Printing Inks 
and Related Coatings

1. Applicability and Principle.
1.1 Applicability. This method applies to 

the determination of the volatile organic 
compound (VOC) content and density of 
solvent-borne (solvent reducible) printing 
inks or related coatings.

1.2 Principle. Separate procedures are 
used to determine the VOC weight fraction 
and density of the coating and the density of 
the solvent in the coating. The VOC weight 
fraction is determined by measuring the 
weight loss of a known sample quantity 
which has been heated for a specified length 
of time at a specified temperature. The 
density of both the coating and solvent are 
measured by a standard procedure. From this 
information, the VOC volume fraction is 
calculated.

2. Procedure.
2.1 Weight Fraction VOC.
2.1.1 Apparatus.
2.1.1.1 Weighing Dishes. Aluminum foil,

58 mm in diameter by 18 ipm high, with a flat 
bottom. There must be at least three weighing 
dishes per sample.

2.1.1.2 Disposable syringe, 5 ml.
2.1.1.3 Analytical Balance. To measure to 

within 0.1 mg.
2.1.1.4 Oven. Vacuum oven capable of 

maintaining a temperature of 120±2°C and 
an absolute pressure of 510 ±51  mm Hg for 4 
hours. Alternatively, a forced draft oven 
capable of maintaining a temperature of 120 
±2°C for 24 hours. .

2.1.1.5 Analysis. Shake or mix the sample 
thoroughly to assure that all the solids are 
completely suspended. Label and weigh to 
the nearest 0.1 mg a weighing dish and record 
this weight (Mxl).

Using a 5-ml syringe without a needle 
remove a sample of the coating. Weigh the 
syringe and sample to the nearest 0.1 mg and 
record this weight (McYi). Transfer 1 to 3 g of 
the sample to the tared weighing dish. 
Reweigh the syringe and sample to the' 
nearest 0.1 mg and record this weight (McY2). 
Heat the weighing dish and sample in a 
vacuum oven at an absolute pressure of 510 
± 51  mm Hg and a temperature of 120 ±2°C  
for 4 hours. Alternatively, heat the weighing 
dish and sample in a forced draft oven at a 
temperature of 120 ±2°C  for 24 hours. After 
the weighing dish has cooled, reweigh it to 
the nearest 0.1 mg and record the weight 
(MX2). Repeat this procedure for a total of 
three determinations for each sample.

2.2 Coating Density. Determine the 
density of the ink or related coating 
according to the procedure outlined in ASTM 
D 1475-60 (Reapproved 1980), which is 
incorporated by reference. It is available 
from the American Society of Testing and 
Materials, 1916 Race Street, Philadelphia, 
Pennsylvania 19103. It is also available for 
inspection at the Office of the Federal 
Register, Room 8401,1100 L Street, NW., 
Washington, D.C. This incorporation by . 
reference was approved by the Director of 
the Federal Register on November 8,1982. 
This material is incorporated as it exists on 
the date of approval and a notice of any 
change in these materials will be published in 
the Federal Register.

2.3 Solvent Density. Determine the 
density of the solvent according to the 
procedure outlined in ASTM D 1475-60 
(reapproved 1980). Make a total of three 
determinations for each coating. Report the 
density D0 as the arithmetic average of the 
three determinations.

3. Calculations.
3.1 Weight Fraction VOC. Calculate the 

weight fraction volatile organic content W0 
using the following equation:

yy — M*1 +  Mcyl — McV2 — Mx2 
M cy1 — Mcy2

Report the weight fraction VOC W0 as the 
arithmetic average of the three 
determinations.

3.2 Volume Fraction VOC. Calculate the 
volume fraction volatile organic content VD 
using the following equation:

D0
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LEGAL SERVICES CORPORATION

45 CFR Parts 1606,1607,1612,1617, 
and 1625

Proposed Implementation of 
Limitations on Uses of Funds

a g e n c y : Legal Services Corporation. 
a c t io n : Proposed rules.

SUMMARY: The Continuing Resolution 
which appropriated funds for the Legal 
Services Corporation (the 
“Corporation”) for the 1983 fiscal year 
imposed a number of limitations and 
restrictions on the use of Corporation 
funds. Certain of these limitations and 
restrictions will necessitate changes in 
current Corporation regulations. The 
Corporation staff prepared proposed 
regulations revising four current sections 
of the Corporation’s regulations, Parts 
1606,1607,1612 and 1617, and adding a 
new Part 1625 (“staff proposals”) 
pursuant to instructions from the 
Chairman of the Operations and 
Regulations Committee. Two members 
of the Corporation’s Board of Directors 
prepared alternatives to three of the 
staff proposals, Parts 1606,1617 and 
1625 (“Harvey/Olson proposals”). At its 
October 29-30,1982, meeting, the 
Corporation’s Board approved the 
publication in the Federal Register of 
both the staff proposals and the 
Harvey/Olson proposals.

Both of the proposed revisions of Part 
1606 would delete references to denials 
of refunding which would be covered by 
the procedures described in either 
version of the new Part 1625. The staff 
proposal would also make some 
additional changes that are consistent 
with the continuing resolution. The 
proposed revisions of Part 1607 would 
implement changes in the requirements 
for recipients’ governing board structure 
mandated by the continuing resolution. 
The proposed revisions of Part 1612 
would implement the restrictions on 
administrative and legislative 
representation required by the 
continuing resolution. Both of the 
Proposed alternative revisions of Part 
1617 would establish the policies 
governing class action suits by legal 
services programs against Federal, state 
or local governments required by the 
continuing resolution.
DATES: Comments must be submitted on 
or before December 8,1982.
ADDRESS: Comments may be mailed to; 
Office of General Counsel, Legal 
Services Corporation, 733 Fifteenth 
Street, N.W., Suite 700, Washington,
D.C. 20005.

FOR FURTHER INFORMATION CONTACT: 
Mary Wieseman, (202) 272-4010.
SUPPLEMENTARY INFORMATION— PART 
1606: Under the continuing resolution 
providing funds for the Corporation 
during the 1983 fiscal year there are 
several changes in the hearing rights 
that recipients of Corporation funds are 
entitled to before funding may be 
terminated or an application for 
refunding denied. There is no longer a 
right to an independent hearing 
examiner in either proceeding and the 
level of interim funding that the 
Corporation must provide pending a 
final determination granting or denying 
a refunding application has been 
changed. The hearing rights in a denial 
of refunding are substantially 
circumscribed. Both the staff and the 
Harvey/Olson proposals basically leave 
intact the hearing rights for 
terminations, but remove from the 
current Part 1606 all references to 
“denials of refunding” which would, 
instead, be governed by the procedures 
described in either of the proposed 
versions of Part 1625. In addition, the 
staff proposal would revise the 
definition of “presiding officer” to make 
it consistent with the definition 
contained in the Corporation staff 
proposal for Part 1625, and would 
change the obligation for the providing 
interim funding pending the completion 
of the termination procedures to make it 
consistent with the language of the 
continuing resolution. For the most part, 
the remaining revisions consist of 
technical changes, e.g., renumbering of 
sections. For those sections where the 
staff proposal and the Harvey/Olson 
proposal differ, the staff proposal is 
designated as Alternative A and the 
Harvey/Olson proposal is designated as 
Alternative B.

List of Subjects in 45 CFR Part 1606

Legal services.
For the reasons set out above, 45 CFR 

Part 1606 is proposed to be amended as 
follows:

PART 1606—[AMENDED]
1. Part 1606—“Procedures Governing 

Termination of Financial Assistance and 
Denial of Refunding” is renamed 
“Procedures Governing Termination of 
Financial Assistance.”

2. The authority citation for Part 1606 
is revised to read as follows:

Authority: Sec. 1006(b)(1) and (3),
1007(a)(1), 1007(a)(3), 1007(a)(9), 1007(d), 
1008(e), 1011 (42 U.S.C. Sections 2996e(b)(l) 
and (3), 2996f(a)(l), 2996f(a)(3), 2996f(a)(9), 
2996f(d), 2996g(e), 2996j), Sec. 122, Pub. L. 97- 
276, 96 Stat. 1186.

§ 1606.1 [Amended]

3. (Alternative A).
Section 1606.1 is amended by 

removing the word “full” and the 
commas enclosing it, and by removing 
the phrase “or refunding denied.”

(Alternative B).
Section 1606.1 is amended by 

removing the phrase “or refunding 
denied.”

§ 1606.2 [Amended]
4. Section 1606.2 is amended by 

removing § 1606.2(b) and redesignating 
§§ 1606.2(c) and 1606.2(d) as
§§ 1606.2(b) and 1606.2(c).

5. (Alternative A).
Newly redesignated § 1606.2(c) is 

revised to read as follows:
* * * " * *

(c) “Presiding Officer” means an 
impartial person appointed by the 
President to recommend a decision that 
a grant or contract should be continued 
or terminated, who is familiar with legal 
services and supportive of the purposes 
of the Act, who is fair and impartial, 
who has not participated in the matter 
at issue, and who has no supervisory 
responsibility for the Corporation 
employee who made the initial 
determination.

(Alternative B).
Newly redesignated § 1606.2(c) is 

further amended by removing the phrase 
“, or that refunding should be granted or 
denied."

§ 1606.3 [Removed]

§§ 1606.4-1606.20 [Redesignated as 
§§ 1606.3-1606.19]

6. Section 1606.3 is removed in its 
entirety and § § 1606.4 through 1606.20 
are redesignated § § 1606.3 through 
1606.19.

7. The references to the following 
Sections are redesignated as indicated 
wherever they appear in Part 1606.

Old section New section

1606.5.......................... .......................„ ................... 1606.4
1606.5<bi................................................................... 1606.4(b)
1606.6....................................................................... 1606.5
1606.7....... ........................................ ....................... 1606.6
1606.8(a)................................................................... 1606.7(a)
1606.9...... ............................'..................................,. 1606.8
1606.9(C)................................................................... 1606.8(c)
1606.10..................................................................... 1606.9
1606.13(b)................................................................. 1606.12(b)
1606.15..................................................................... 1606.14
1606.18..................................................................... 1606.17
1606.19..................................................................... 1606.18

8. Newly redesignated § 1606.3 is 
revised to read as follows:

§ 1606.3 Grounds for termination.
A grant or contract may be terminated 

when:
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(a) Termination is required by, or will 
implement, a provision of law, a 
Corporation rule, regulation, guideline, 
or instruction that is generally 
applicable to all recipients of the same 
class or a funding policy, standard, or 
criterion approved by the Board, except 
that termination shall not be based on a 
Corporation rule, regulation, guideline, 
or instruction that was not in effect 
when the current grant was made or 
when the current contract was entered 
into; or

(B) There has been substantial failure 
by a recipient to comply with a 
provision of law, or a rule, regulation, or 
guideline issued by the Corporation, or a 
term or condition of a current or prior 
grant from or contract with the 
Corporation. In the absence of unusual 
circumstances, a grant or contract shall 
not be terminated for this cause unless 
the Corporation has given the recipient 
notice of such failure and an opportunity 
to take effective corrective action; or

(c) There has been substantial failure 
by a recipient to use its resources to 
provide economical and effective legal 
assistance of high quality as measured 
by generally accepted professional 
standards, the provisions of the Act, or a 
rule, regulation or guideline issued by 
the Corporation. In the absence of 
unusual circumstances, a grant or 
contract shall not be terminated for this 
cause unless the Corporation has given 
the recipient notice of such failure and 
an opportunity to take effective 
corrective action.

§ 1606.4 [Amended]

9. Newly redesignated § 1606.4(a) is 
amended by removing the phrase “or 
that refunding should be denied.”

§ 1606.7 [Amended]

10. (Alternative A).
Newly redesignated § 1606.7(a) is 

revised to read as follows:
(a) The presiding officer shall be 

appointed by the President and shall be 
a person who is impartial and who is 
familar with legal services and 
supportive of the purposes of the Act.
* *  * * *

(Alternative B).
No change except for redesignation of 

section.

§ 1606.9 [Amended]

11. (Alternative A).
Newly redesignated § 1606.9(b) is 

amended by removing the words “full 
and” from the first sentence, 'V /T

(Alternative B).
No change except for redesignation of 

section.

§1606.10 [Amended]
12. Newly redesignated § 1606.10(a) is 

amended by removing the words “or 
denial of refunding.”

13. Newly redesignated § 1606.10(b) is 
amended by removing the words “or 
denying refunding.”

§ 1606.12 [Amended]
14. Newly redesignated § 1606.12(a)(1) 

is amended by removing the words “or 
granting refunding.”

15. Newly redesignated § 1606.12(a)(2) 
is amended by removing the words “or 
denying refunding.”

§1606.16 [Amended]
16. Newly redesignated § 1606.16 is 

amended by removing the words “or 
refunding is granted.” *

§1606.17 [Amended]
17. (Alternative A).
Newly redesignated § 1606.17 is 

revised to read as follows:

§ 1606.17 Interim funding.
(a) Failure by the Corporation to meet 

a time requirement of this part shall not 
entitle a recipient to continuation of its 
grant or contract.

(b) Pending a final determination 
under this part, or until the end of the 
recipient’s current grant or contract 
term, whichever comes first, the 
Corporation shall continue to provide 
the recipient with funding necessary to 
maintain its current level of legal 
assistance activities under the act.

(c) If a final determination is not 
issued prior to the end of the recipient’s 
current grant or contract term, the 
Corporation shall provide the recipient 
with interim funding sufficient to allow 
for the continuation of representation of 
clients on whose behalf litigation, 
negotiation or other forms of 
representation have been initiated, for 
the period after the end of the recipient’s 
current grant of contract term, pending 
such final determination.

(Alternative B.)
Newly redesignated § 1606.17 is 

amended by removing the phrase “or to 
refunding” in the first sentence.

§1606.18 [Amended]
18. Newly redesignated § 1606.18 is 

amended by removing the phrase "or to 
deny refunding.”
SUPPLEMENTARY INFORMATION— PART 
1607*.

No funds made available under Pub.
L. 97-276 shall be used in making grants 
or entering into contracts for legal 
assistance unless the Corporation 
ensures that any recipient organized 
primarily for the purpose of providing 
legal services to eligible clients is

governed by a board of directors or 
other governing body, the majority of 
whose membership is comprised of 
attorneys appointed by the governing 
bodies of State, county or municipal bar 
associations which represent a majority 
of attorneys practicing in the recipient’s 
service area. Congress recognized that 
in many cases there will not be a single 
local bar association which represents a 
majority of attorneys in the recipient’s 
service area. In light of this, a 
combination of bar associations, 
including the state bar association, may 
collectively appoint the attorney 
members of the governing body. These 
amendments to Part 1607 implement this 
statutory requirement.

The legislative history recognizes the 
practical difficulties involved in 
immediate compliance with this 
provision. The Senate Report states that 
recipients “shall expeditiously submit a 
plan to the Corporation which outlines . 
its proposed efforts to comply with this 
provision. Submission of the compliance 
plan should be viewed as a good faith 
effort by the granfee to comply; failure ' 
to submit a plan should not.” Section 
1607.7 sets forth the requirements 
regarding such compliance plans. This 
approach should help to avoid 
disruption of programs’ operation by 
allowing recipients to develop a plan for 
restructuring their governing bodies in 
order to provide for an orderly 
transition.

This new provision regarding 
appointment of the majority of members 
to recipient governing bodies will not 
affect the appointment of clients or 
nonlawyers to these boards, nor should 
it affect the selection of remaining 9% of 
the board members required to be 
attorneys. The Amendment provides for 
selection of the remaining 9% of attorney 
members and does not change the 
current regulation with respect to the 
selection of nonattorney members of 
recipient governing bodies.

List of Subjects in 45 CFR Part 1607

Legal services.
It is proposed to amend 45 CFR Part 

1607 as follows:

PART 1607—[AMENDED]
1. The authority citation for Part 1607 

is revised to read as follows:
Authority: Sec. 1007(c) U.S.C. 2996f(c); Pub. 

L. 97-276; 96 Stat. 1186.

2. Section 1607.2 is revised to read as 
follows:'

§ 1607.2 Definitions
(a) “Eligible client,” as used in this 

part means a person eligible to receive
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legal assistance under the Act, without 
regard to whether the person is 
receiving assistance at the time of 
selection for membership on a governing 
body.

(b) “Governing body” refers to the 
board of directors or other governing 
board of recipient receiving funds under 
Section 1006(a)(1)(A) of the Act.

(c) “Board member” refers to a 
member of a recipient’s governing body.

3. Section 1607.3 (c) and (g) are 
revised to read as follows:

§ 1607.3 Composition.
*r ★  * ★  *

(c) Appointment of the attorney 
members of the governing body shall be 
conducted so that a majority of the 
governing body are appointed by the 
governing bodies of State, county or 
municipal bar associations, the 
membership of which represents a 
majority of attorneys practicing law in 
the localities in which the recipient is to 
provide legal assistance. Appointments 
shall be made so as to insure that the 
attorney board members include women 
and minorities and reasonably reflect 
the population of the areas served. 
Appointments may be made either by 
the bar association which represents a 
majority of attorneys in the recipient’s 
service area or by the bar associations 
which collectively represent a majority 
of the attorneys practicing law in the 
recipient’s service area. Any additional 
attorney members of the board may be 
appointed by or selected from other bar 
associations or legal organizations with 
an interest in the delivery of legal 
services to the poor.
*  *  *  *  *

(g) The nonattomey board 
membership shall not be dominated by 
persons serving as the representatives of 
a single association group or 
organization.
* * * * *

4. Section 1607.7 is revised to read as 
follows:

§ 1607.7 Compliance
(a) A recipient whose current 

governing body does not satisfy the 
requirements of this part shall submit a 
plan for achieving compliance to the 
relevant Regional Office By March 1,

*  1983. The plan shall include:
(1) The current composition of the 

recipient’s governing body, and the date 
upon which the composition was 
achieved;

(2) The daté upon which the terms of 
each current member of the recipient’s 
governing body will expire;

(3) The recipient’s plan for complying 
with the requirements of § 1607.3 and

timetables for implementation. This plan 
shall:

(i) Identify the bar associations in the 
localities in which the recipient provides 
legal services identifying the individual 
bar association or combinations of bar 
associations to which a majority of 
practicing attorneys belong;

(ii) Detail the method of selecting 
attorney members to provide for 
representation on the recipient’s 
governing body in accordance with this 
regulation and

(iii) Insure that the attorney board 
members include women and minorities 
and reasonably reflect the population of 
the areas served.

(b) Compliance with § 1607.3 shall 
occur no later than June 15,1982.

(c) The President may, upon 
application, extend the time in which a 
recipient must comply with the 
requirements of § 1607.3(c). The 
application must state the reasons why 
complying by June 15,1982 would be 
unduly burdensome or impossible to 
achieve for the recipients.

(d) An application for an extension of 
time under paragraph (c) of this section 
must be received by the Corporation no 
later than 30 days after the effective 
date of the regulation. An extension may 
be granted for no more than three 
months, and no more than two 
extensions may be granted to any 
recipient. In no event may the time for 
compliance be extended beyond January
15,1983.
SUPPLEMENTARY INFORMATION-—PART 
1612:

Background
The proposed amendments to § 1612.4 

are intended to clarify the scope of 
permissible recipient activities 
concerning legislative and 
administrative representation. Thus, the 
proposed Anendments include changes 
in the language of the regulation to more 
closely conform it to the language of the 
Legal Services Corporation Act and 
provisions which implement Legal 
Services Corporation’s appropriations 
prohibiting grassroots lobbying 
activities. These riders are the 
Moorehead Amendment, which has 
been a rider on each Corporation 
appropriation from F Y 1979 through FY 
1982, and Section 607(a) of the Treasury, 
Postal Service, and General Government 
Appropriations Act which contains 
provisions substantially identical to the 
Moorehead Amendment, and by its 
terms, applies to all federal 
appropriations. The proposed 
amendments also provide for additional 
recipient documentation and reporting 
retirements, including a provision 
application to recipient publications

which address legislative measures, 
which are intendedto improve the 
Corporation’s ability, from a 
management perspective, to insure that 
Corporation funds are not used for 
purposes prohibited by the Legal 
Services Corporation Act or other 
applicable law.

Finally, the proposed amendments 
impose additional restrictions on 
legislative and administrative activities 
made applicable to the Corporation’s FY 
1983 appropriation by Section 122 of 
Pub. L. 97-276. Public Law 97-276, a joint 
continuing resolution appropriating FY 
1983 funds for the Legal Services 
Corporation, incorporates the provisions 
of Section 5 of H.R. 3480 as passed by 
the House of Representatives on June 18, 
1981. The Corporation proposes to 
implement these provisions of Pub. L. 
97-276 through the proposed new 
paragraph (f) of § 1612.4. In doing so, the 
Corporation recognizes that, under 
Section 102 of Pub. L. 97-276, Section 122 
of Pub. L. 97-276, expires on December
17,1983. The Corporation anticipates 
that it may be necessary toissue 
additional or amended instructions or 
regulations on legislative and 
administrative representation when 
Congress enacts either a succeeding 
continuing resolution, an FY 1983 
appropriation for the Corporation, or 
enacts new authorization legislation for 
the Corporation.

The Corporation considers all 
provisions of amended § 1612.4 which 
are consistent with the additional 
restrictions mandated by Pub. L. 97-276, 
namely, § 1612.4(b)(5), § 1612.4(c),
§ 1612.4(e), and § 1612.4(h)(1), (2), (3), *,
and (5), to be also applicable to funds 
made available under Pub. L. 97-276. 
Similarly, since the restrictions on 
legislative activity contained in Pub. L. 
97-276 preclude grass roots lobbying 
activities, the provisions of proposed 
new paragraph (d) are also applicable to 
funds made available pursuant to Pub.
L. 97-276.

Section-by-Section Summary

Section 1612.4(a)—The additional 
language added by the proposed 
amendment tracks the language of 
Section 1007(a)(5) of the Legal Services 
Corporation Act.

Section 1612.4(a)(1)—The proposed 
amendment adds languagae intended to 
specify the kind of activities that may be 
undertaken in response to a request.

Section 1612.4(a)(2)—The additional 
language added by the proposed 
amendment tracks the language of 
Section 1007(a)(5)(A) of the Legal 
Services Corporation Act.
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Section 1612.4(a)(3)—The proposed 
amendment is intended to make explicit 
in the regulation the statement now 
contained in the comment to the 
regulation that legislative activity on 
measures directly affecting the recipient 
refers to appropriations or other 
measures directed to the Corporation or 
a recipient and not to poor people’s 
issues generally.

Section 1612.4(b)—The proposed 
amendment strikes the reference to 
“appropriate** documentation contained 
in the existing regulation and adds 
provisions which specify the kinds of 
documentation required to establish that 
recipient legislative and administrative 
activities fall within the activities 
permitted under the regulations. The 
proposed amendment requires that 
recipient must obtain the necessary 
documentation prior to undertaking any 
legislative or administrative advocacy. 
This provision is now contained only in 
the comment to the existing regulation. 
The proposed regulation also would 
require recipients to submit monthly 
activity reports describing their 
legislative and administrative advocacy 
activities.

Section 1612.4(c)—The proposed 
amendment would require that 
recipients provide the Corporation with 
a copy of the board of directors 
resolution, required under the existing 
regulation, which authorizes the 
establishment of a full time legislative 
office, along with an annual budget for 
the office which includes personnel 
costs.

Section 1612.4(d)—The proposed 
amendment adds a new paragraph (d) to 
the existing regulation. Existing 
paragraph (d) is redesignated paragraph
(g).

Proposed paragraphed) essentially 
incorporates the provisions of Moorhead 
Amendment and Section 607(a) of the 
Treasury, Postal Service, and General 
Government Approriations Act 
prohibiting the use of Corporation funds 
for publicity or propaganda purposes 
designed to support or defeat proposed 
or pending legislation, “Publicity or 
propaganda” is defined in the proposed 
amendment in a manner intended to put 
recipients on notice that the Corporation 
will look to the content of a 
communication in its totality and not 
simply for an explicit statement urging 
persons to contact their legislators to 
determine whether or not a particular 
communication is proscribed.

Section 1612.4(e)—The proposed 
amendment adds a new paragraph (e) 
which establishes a Corporation policy 
for recipient publications which contain 
references to proposed or pending 
legislation. The proposed regulation

makes the provisions of the Moorhead 
Amendment applicable to such 
publications, and establishes a system 
of review or publications to insure 
accountability for violations of the 
regulations. Neither the Moorhead 
Amendment nor any other provision of 
law applicable to the Corporation bans 
purely informational and educational 
discussions of legislative issues. The 
Corporation believes that the approach 
to a publication policy contained in the 
proposed regulation represents a 
reasonable balance between clients’ 
legitimate interest in obtaining 
information about proposed or pending 
legislation and the Corporation’s 
obligation to insure that Corporation 
funds are not expended contrary to 
applicable restrictions. The proposed 
regulation would retain the substance of 
existing § 1612.4(b)(2), which permits 
informing a client about a new of 
proposed statute, executive order, or 
administrative regulation. The proposed 
regulation would insure compliance and 
promote accountability by requiring that 
the recipient executive director, or his or 
her designee, review all publications for 
compliance with the regulations prior to 
dissemination, and further require 
recipient to provide the Corporation 
with a copy of each publication for 
review within 30 days, Further, the 
proposed regulation would limit the use 
of Corporation funds to newsletters or 
other publications disseminated to 
recipients, recipient staff, board 
members, private attorneys representing 
eligible clients, eligible clients, and the 
Corporation. Production and 
dissemination of publications dealing 
with legislative issues intended for the 
general public would have to be 
financed from non-Corporation funding 
sources, such as subscription income.

Section 1612.4(f)—The proposed 
amendment adds a new paragraph (f) 
incorporating the restrictions on 
recipient legislative and administrative 
activities imposed by Section 122 of PL 
97-276 which appropriates F Y 1983 
funds to the Corporation. The proposed 
regulation tracks the language of Section 
5 of H.R. 3480 as enacted by the House 
of Representatives on June 18,1981.

Section 1612.4(g) The proposed 
regulation provides for documentation 
of recipient activities permitted under 
§ 1612.4(f). Thus, proposed § 1612.4(g)(2) 
requires the recipient’s executive 
director, or his or her designee, to 
authorize any communications to 
elected officials made at the request of 
the official This is consistent with the 
legislative history of H.R. 3480 which 
indicates that the statutory requirement 
that a request be made through "official 
channels” was intended to impose some

recipient management control on 
communications made in response to 
requests from elected officials. Further, 
consistent with the legislative history of
H.R. 3480, the proposed regulation 
would authorize a recipient to respond 
to an official request from an elected 
official on any authorization, 
appropriation, or oversight measure 
concerning a substantive issue in which 
the recipient was involved on which the 
recipient or an employee of the recipient 
has expertise.

List o f Subjects in 45 CFR Part 1612
Civil disorder, Legal services, 

Lobbying.
45 CFR Part 1612 is proposed to be 

amended as follows:

PART 1612—[AMENDED]
1. The authority citation for Part 1612 

is revised to read as follows:
Authority: Secs. 1006(b)(5), 1007(a)(5), 1011. 

1008(e), Pub. L. 93-355, 88 Stat. 378 (42 U.S.C. 
2996e(b)(5), 2996f(a)(5), 2996j, 2996g(e), Pub. L. 
95-431, 92 Stat 1021, Pub. L. 96-68, 93 Stat 416, 
Pub L. 96-536, 94 Stat 3166, Pub. L. 97-161, 96 
Stat 22, Pub. L. 97-276, 96 Stat 1186.

2. Section 1612.4 is revised as follows:

§ 1612.4 Legislative and administrative 
representation.

(a) No funds made available to a 
recipient by the Corporation shall be 
used, at any time, directly or indirectly, 
to support activities intended to 
influence the issuance, amendment, or 
revocation of any executive or 
administrative order or regulation of a 
Federal, State or local agency, or to 
undertake to influence the passage or 
defeat of any legislation by the Congress 
of the United States or by any State or 
local legislative body or State proposals 
by initiative petition, except that:

(1) An employee may engage in such 
activities in response to a request from a 
governmental agency or a legislative 
body, committee, or member made to 
the employee or to a recipient to testify, 
draft or review measures or to make 
representations to such agency, body, 
committee or member; or,

(2) An employee may engage in such 
activities on behalf of an eligible client 
of a recipient, if such activities are 
necessary to the provision of legal 
advice and representation to a client 
who may be affected by a particular 
legislative or administrative measure 
but no employee shall solicit a client in 
violation of professional responsibilities 
for the purpose of making such 
representation possible; or,

(3) An employee may engage in such 
activities if a governmental agency, 
legislative body, committee, or member
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thereof is considering a measure directly 
affecting the activities under the Act of 
the recipient or the Corporation. This 
exception extends only to 
appropriations or other measures 
directed to the Corporation, or the 
recipient or its employees.

(b) Recipients shall adopt procedures 
and forms to document that the 
legislative and administrative activities 
in which they engage fall within the 
activities permitted in § 1612.4(a). Such 
documentation shall include:

(1) With respect to activities permitted 
under § 1612.4(a)(1), a written request 
signed by an official of the 
governmental agency or a member of the 
legislative body or committee making 
the request which states the type of 
representation or assistance requested 
and identifies the executive or 
administrative order or regulation, or 
legislation, to be addressed;

(2) With respect to activities permitted 
under § 1612.4(a)(2), a retainer 
agreement, signed by the client or 
clients represented, or by an official of 
the client group in the case of a group 
client, which agreement shall specify the 
legislative or administrative measure on 
which representation is sought, the type 
of representation sought, (appearance at 
a hearing, legislative drafting, etc.), and 
which shall include a statement of the 
client’s direct interest in the particular 
legislative or administrative measure to 
be addressed;

(3) With respect to activities permitted 
under § 1612.4(a)(3), a written statement 
signed by the recipient’s executive 
director authorizing the initiation of 
such activities.

(4) Recipients shall obtain die 
documentation required by this section 
prior to undertaking any of the activities 
permitted by § 1612.4(a).

(5) Recipients shall submit monthly 
reports, in a form prescribed by the 
Corporation, describing their legislative 
and administrative advocacy activities 
conducted pursuant to these regulations.

(c) Recipients may not establish full 
time legislative offices unless the 
decision to establish such an office is 
formally made by the Board of Directors 
of the recipient consistent with the 
provisions of Section 1620, provided that 
the legislative activities of these offices 
are solely activities permitted under
§ 1612.4(a). Recipents shall provide the 
Corporation with a copy of the board 
resolution formally approving the 
establishment of a full time legislative 
office together with an annual budget for 
such office which describes, in a form 
prescribed by the Corporation, the 
annual costs of the office, including 
personnel costs.

(dj Notwithstanding the provisions of 
§ 1612.4(a), recipients shall not use 
funds made available by the 
Corporation for publicity or propaganda 
purposes designed to support or defeat 
proposed legislation or legislation 
pending before Congress or any state 
legislature. For purposes of this 
regulation, “publicity or propaganda” 
means any oral communication or any 
advertisement, telegram, letter, article, 
newsletter, or other printed or written 
matter or device which contains a direct 
suggestion, or, when taken as a whole, 
an indirect suggestion to the public at 
large or to selected individuals to 
contact elected representatives in 
support of or in opposition to pending or 
proposed legislation.

(ef No funds made available to a 
recipientby the Corporation shall be 
used to support the preparation, 
production, and dissemination of any 
article, newsletter, or other publication 
or written matter for general distribution 
which contains any reference to 
proposed or pending legislation unless:

(1) The publication, does not contain 
any publicity or propaganda prohibited 
by § 1612.4(d); and

(2) The recipient has adopted a policy 
requiring the recipient’s executive 
director, or his or her designee, to 
review each publication produced by the 
recipient prior to its dissemination for 
conformity to these regulations; and

(3) The recipient provides a copy of 
any such material produced by the 
recipient to the Corporation within 30 
days after publication; and

(4) Such funds are used only for costs 
incident to the preparation, production, 
and dissemination of such publications 
to recipients, recipient staff and board 
members, private attorneys representing 
eligible clients, eligible clients, and the 
Corporation, as opposed to the public at 
large.

(f) Notwithstanding the provisions of 
§ 1612.4(a), no funds made available to a 
recipient by the Corporation under the 
authority of Pub. L. 97-276 shall be used, 
directly or indirectly, to pay for any 
personal service, advertisement, 
telegram, telephone communication, 
letter, printed or written matter, or other 
device, intended or designed to 
influence any decision by a Federal, 
State, or local agency, except where 
legal assistance is provided by an 
employee of a recipient to an eligible 
client on a particular application, claim, 
or case, which directly involves the 
client's legal rights and responsibilities, 
or to influence any Member of Congress 
or any other Federal, State, or local 
elected official to favor or oppose any 
Acts, bills, resolutions, or similar 
legislation, or any referendum,

inititative, constitutional amendment, or 
any similar procedure of the Congress, 
any State legislature, any local council, 
or any similar governing body, except 
that this subsection shall not preclude 
such funds from being used in 
connection with communications to 
Federal, State, or local elected officials, 
upon the formal request of such officials 
through proper official channels, 
pertaining to the authorization or 
appropriations of funds or oversight 
measures directly affecting the 
operation of the program involved.

(g) Recipients shall adopt procedures 
and forms to document that the 
legislative and administrative activities 
in which they engage fall within the 
activities permitted under § 1612.4(f). 
Such documentation shall include:

(1) With respect to activities on behalf 
of eligible clients, a retainer agreement, 
signed by the client or clients 
represented, or by an official of the 
client group in the case of a group client, 
which agreement shall specify the 
administrative measure on which 
representation is sought, the type of 
representation sought, (appearance at a 
hearing, etc.) and which shall include a 
statement of the client’s direct interest 
in the particular administrative measure 
to be addressed;

(2) With respect to activities in 
response to a request from a'Federal, 
State, or local elected official, a written 
request signed by the official making the 
request which states the type of 
communication requested (testimony, 
legal analysis, legislative drafting, etc.) 
and identifies the legislative measure to 
be addressed. Such documentation shall 
also include the signature of the 
recipient’s executive director (or his or 
her designee) authorizing the 
communications requested.

(h) Nothing in this section is intended 
to prohibit an employee from

(1) Communicating with a 
governmental agency for the purpose of 
obtaining information, clarification, or 
interpretation of the agency’s rules, 
regulations, practices, or policies; or

(2) Informing a client about a new or 
proposed statute, executive order, or 
administrative regulation consistent 
with the requirements of § 1612.4(e); or

(3) Advising a client with respect to 
the client’s own communications to 
elected officials concerning proposed or 
pending legislation; or

(4) Making direct contact with elected 
officials concerning proposed or pending 
legislation as long as such activities are 
authorized by § 1612.4(a); or

(5) Communicating with the 
Corporation for any purpose.
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SUPPLEMENTARY INFORMATION— PART 
1617

Alternative A (Staff Proposal); 
Background

Under the continuing resolution, Pub. 
L. 92-276, Corporation funds may not be 
used to bring a class action suit against 
the federal government or any state or 
local government unless the action is 
brought in accordance with policies or 
regulations adopted by the Board of 
Directors of the Corporation. This 
provision is derived from the Senate 
version of the continuing resolution (S. 
Rep. No. 97-581, 97th Cong., 2nd Sess.) 
which was adopted by the Conference 
Committee. The House version, which 
was rejected in Committee, would have 
banned class action suits against 
governmental bodies entirely. Therefore, 
consistent with the legislative history, 
the proposed regulation would permit 
class actions against the federal 
government and state or local 
governments, but only under the 
conditions provided for in the 
regulations. Similarly, the proposed 
regulations follow the legislative history 
of the continuing resolution which 
indicates that the Corporation’s 
regulations on class action against 
governmental entities should guard 
against the misuse of such actions while 
permitting their use in appropriate cases 
with the objective of enhancing the 
“efficient and productive use” of 
Corporation funds. (S. Rep. No. 97-581, 
97th Cong., 2nd Sess., p. 11).
Discussion

The proposed regulation imposes 
restrictions on class actions against the 
federal government and state or local 
governments in addition to those 
contained in existing Part 1617 of the 
regulations. The existing regulations 
were promulgated pursuant to Section 
1006(d)(5) of the Legal Services 
Corporation Act which requires the 
governing body of a recipient to 
establish policies for class action suits. 
The continuing resolution, however, 
requires the Corporation to directly 
regulate class action suits against 
governmental bodies through the 
issuance of policies or regulations (S. 
Rep, No. 97-581, 97th Cong., 2nd Sess., p. 
10). Therefore, the proposed regulations 
mandate the criteria which the recipient 
must apply in determining whether a 
class action may be brought against a 
governmental entity as opposed to 
merely requiring recipient governing 
boards to adopt policies to implement 
the provisions of the continuing 
resolution. In addition, reporting 
requirements are imposed to improve 
the Corporation’s oversight of recipient

activities in this area. This approach 
avoids Corporation review of class 
action litigation on a case-by-case basis 
which is precluded both by the Legal 
Services Corporation Act and relevant 
American Bar Association Ethics 
Opinions. See Sections 1006(a)(3); 
1007(a)(1); ABA Committee tin Ethics 
and Professional Responsibility, Formal 
Opinion 334.

The proposed regulation requires 
recipients to attempt to resolve matters 
in dispute with governmental entities 
prior to bringing a class action, except in 
circumstances which require immediate 
action to protect the client’s interests. 
Recipients would also be required to 
document their efforts to resolve the 
matter without resort to filing a class 
action.

The proposed regulation provides that 
class relief must be sought for the 
primary purpose of benefiting eligible 
clients. This provision recognizes that 
some members of a class ultimately 
certified by a court could be persons 
who are not eligible for legal assistance 
when the case is brought or who become 
ineligible during the pendency of the 
suit. This would not preclude 
maintaining a class action, as long as 
the primary purpose of the suit is to 
benefit eligible clients. The suit could 
not be maintained if the purpose is to 
benefit a broader group than eligible 
clients.

List of Subjects in 45 CFR Part 1617
Legal services.
It is proposed to amend 45 CFR Part 

1617 as follows:

PART 1617—[AMENDED]
1. The authority citation for Part 1617 

is revised to read as follows:
Authority: Sections 1008(b)(5), 1007(a)(5), 

1011,1008(e), Pub. L. 93-355, 88 Stat 378 (42 
U.S.C. 2996e(b)(5)), 2996f(a)(5), 2996j, 2996g(e), 
Pub. L. 97-276, 96 Stat 1186.

2. Part 1617 is amended by adding a 
new § 1617.5 to read as follows:

§ 1617.5 Class actions against the federal 
government or state or local governments.

(a) No funds made available to a 
recipient by the Corporation pursuant to 
PL 97-276 shall be used to bring a class 
action suit against the federal 
government or any state of local 
government unless:

(1) All the requirements of §§ 1617.3 
and 1617.4 are met;

(2) The recipient executive director 
has determined that the proposed class 
action is the most effective and efficient 
means of resolving the legal problems 
common to a number of similar situated 
eligible clients. In making such a

determination, the director shall take 
into account:

(i) The likelihood of and potential cost 
to the recipient of litigating multiple 
claims on behalf of eligible clients on 
the issue involved as opposed to the 
cost of maintaining a class action;

(ii) The likelihood that potential class 
members can obtain representation from 
other sources;

(iii) The likelihood that the class will 
certified.

(3) Class relief is sought for the 
primary benefit of individuals who are 
eligible for legal assistance;

(4) Prior to filing such an action, the 
recipient executive director has 
determined that the government entity is 
not likely to change the policy or 
practice in question, that the policy or 
practice will continue to adversely . 
affect eligible clients, that the recipient 
has given notice of its intention to seek 
class relief and that reasonable efforts 
to resolve without litigation the adverse 
effects of the policy or practice have not 
been successful, except that nothing in 
this paragraph shall preclude 
immediately filing a class action suit 
where the circumstances of the case, as 
determined by the recipient executive 
director, require immediate action to 
protect the interests of a client.

(b) With respect to class actions 
authorized under this section, recipients 
shall maintain the following records:

(1) A written statement signed by the 
recipient executive director authorizing 
the maintenance of the suit as a class 
action which contains documentation 
that the executive director has 
considered all of the factors required by 
§ 1617.5(a) and a specific statement of 
the efforts undertaken to resolve the 
matter without litigation required by
§ 1617.5(a)(4). Such statement shall be 
available for inspection by the 
Corporation.

(2) Quarterly reports, prepared in a 
form prescribed by the Corporation, 
listing the class action suits brought 
under § 1617.5.

A lternative B (Harvey-O lson Proposal)

The Continuing Resolution of 1983 
contains a directive to the Board of 
Directors, which requires that this Board 
regulate class action suits against 
governmental bodies, through the 
issuance of policies or regulations.

The language on this is as follows:
Finally, the Committee amendment 

provides that no funds appropriated under 
this joint resolution may be used to bring a 
class action against the Federal Government 
or any State or local government unless such 
action is brought in accordance with policies 
or regulations adopted by the Board of the
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Corporation. Currently, local agency boards 
can authorize class action suits; this 
amendment will require that the Board of 
Directors of the Corporation itself regulate 
class action suits against other governmental 
bodies, through issuance of policies or 
regulations. This prohibition assures that 
recipients must conform to Corporation 
regulations in bringing class actions against 
the Government with these Federal funds.
The Committee believes this will guard 
against the misuse of such actions while 
permitting their use in appropriate cases and 
thereby enhance the efficient and productive 
use of these funds.

Two members of the Corporation’s 
Board of Directors believe that the 
staffs proposed amendment to Part 1617 
(alternative A) is not responsive to the 
Congressional mandate and would not 
bring the Board into compliance with 
either (a) and the clear intention of the 
Congress to effect a major change and
(b) the language of the statute and its 
interpretive committee comment. They, 
therefore, proposed this alternative 
amendment.

This amendment is intended to insure 
that class actions against governmental 
entities do not divert funds from 
governmental programs, result in 
increased taxation or benefit a group of 
persons smaller than the entire eligible 
client population of the jurisdiction. For 
example, if two (2) million persons are 
eligible clients who are found within the 
taxing authority which raises funds 
which are being administered by the 
individual with whom the executive 
director consults, and if the court 
judgment in the proposed class action 
might result in the allocation of public 
funds for the construction of a penal 
institution which might benefit 100 
eligible clients, assuming of course that 
the action can be brought when other 
criteria have been met, then the class 
action cannot be commenced because it 
might result in the allocation of public 
funds away from the larger class of 
eligible clients, and the expenditure of 
those funds on the smaller group of 
eligible clients.

It is proposed to amend 45 CFR Part 
1617 as follows:

PART 1617—[AMENDED]
1. The authority citation for part 1617 

is revised to read as follows:
' Authority: Sections 1006(d)(5), 1007(a)(1), 

1007(a)(3), 1008(e); 42 U.S.C. 2996e(d)(5), 
2996f(a)(l), 2996f(a)(3), 2996g(e); Pub. L. 97- 
276; 96 Stat. 118.

2. Part 1617 is amended by revising 
§ 1617.4 to read as follows:
§ 1617.4 Standards for approval.

The governing body of a recipient 
shall adopt policies to guide the director 
of the recipient in determining whether

to approve class action litigation. The 
policies adopted;

(a) Shall assure that no funds made 
available to a recipient by the 
Corporation shall be used to bring a 
class action suit against the federal 
government, or any state or local 
government, or governmental-type 
organization such as but not limited to a 
school system, or a Department of 
Prisons or Mental Health, or county 
trustees Or similar persons who are 
charged with maintaining county jails, 
unless:

(1) Class relief is sought exclusively 
for the benefit of individuals who are 
eligible for legal assistance and their 
consent to file the class action has been 
obtained in advance of suit;

(2) Prior to filing such an action, the 
recipient executive director has 
determined that the governmental entity 
is not likely to change the policy or 
practice in question, and that the policy 
or practice will continue to adversely 
affect eligible clients when the class 
action is concluded as it affects them 
when the action is commenced, that the 
recipient has given notice of its intention 
to seek class relief and that reasonable 
efforts to resolve without litigation the 
adverse effects of the policy or practice 
have not been successful;

(3) Prior to filing such an action, the
recipient’s executive director has 
determined, after consultation with the 
appropriate governmental officer or 
person, that the court judgment in the 
class action will not result in the 
expenditure of funds received by a 
public tax authority, which fluids; (i) are 
taken from or diverted from another 
governmental program; or (ii) are raised 
by an increase in public taxation; or (iii) 
are raised by the sale of public 
securities of any kind which are 
supported by an increase in public 
indebtedness which is to bp paid by 
public taxation; ,

(4) Prior to filing such an action, the 
recipient’s executive director has 
determined, after consultation with the 
appropriate person who is charged with 
the administration of money produced 
by public taxation, that the court 
judgment in the class action will not 
result in the expenditure of public funds 
on a group of eligible clients which is 
smaller than the group of all eligible 
clients which is found within the 
jurisdication of the taxing authority 
which has raised the public funds being 
administered.

(b) With respect to class actions 
authorized uqder this section, recipients 
shall maintain the following records;

(1) A written statement signed by the 
recipient executive director authorizing 
the maintenance of the suit as a class

action which contains documentation 
that the executive director has 
considered all of the factors required by 
§ 1617.4(a)(3) and (4), and a specific 
statement of the efforts undertaken to 
resolve the matter without litigation 
required by § 1617.4(a)(2). Such 
statement shall be available for 
inspection by the Corporation in the 
Office of the Inspector General.

(2) Quarterly reports, prepared in a 
form prescribed by the Corporation, 
listing the class action suits brought 
under § 1617.4.
SUPPLEMENTARY INFORMATION— PART 
1625

Background
Under the continuing resolution the 

Corporation is required to provide 
procedures for denials of refunding that 
comport with the language of the 
Conference Report that states:

The conferees are agreed that none of the 
funds available under this joint resolution for 
the Legal Services Corporation shall be 
available for a full adversarial hearing in 
advance of the denial of any application for 
refunding. The conferees are also agreed that 
prior to the denial of any application for 
refunding, the Corporation shall insure that, 
the applicant has been given reasonable 
notice and an opportunity for a timely and 
fair hearing pursuant to regulations 
promulgated by the Corporation.

At its October 29-30,1982, meeting the 
Corporation’s Board of Directors 
authorized the publication of two 
alternative proposed regulations setting 
out procedures for denials of refunding. 
The first of these proposals (Part 1625— 
Alternative A) was written by the 
Corporation staff; the second (Part 
1625—Alternative B) was written by 
Board Chairman William F. Harvey and 
Board member William J. Olson.

Discussion—Alternative A (Staff 
Proposal)

The purpose of Alternative A of Part 
1625 is to provide for a timely, impartial, 
flexible and fair process for reaching a 
final determination on refunding while 
avoiding unnecessary and precipitous 
disruption ip the delivery of legal 
assistance, Part 1625. As a general 
framework, the proposed regulation 
provides for a review of a written record 
and a summary hearing for all recipients 
preliminarily denied refunding unless 
the presiding officer “finds that there are 
complex issues or material facts in 
dispute ...... which cannot be adequately
resolved by review of the written 
record,” § 1625.9(c). Only if such a 
finding is made will there be an 
evidentiary hearing, and such a hearing 
is likely to be substantially more
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abbreviated than the hearing now 
provided by Part 1606 (45 CFR Part 
1606).

At the outset, § 1625.2(a) contains a 
revised definition of denial of refunding 
that increases from $20,000 to $40,000 
the threshold amount by which the 
Corporation may reduce the annualized 
level of a grant or contract before it is 
considered a denial of refunding. This 
increase is simply a recognition of the 
fact that, even with the 1981 funding cut 
suffered by Corporation recipients, 
funding levels for legal services 
programs have increased substantially 
since 1976 when Part 1606 was adopted 
and that the $20,000 level unnecessarily 
inhibits Board flexibility.

In addition, the definition has been 
expanded to be consistent with the 
spirit of the continuing resolution’s 
provision on minimum access. Thus, it 
provides that any reduction in a 
recipient’s annualized funding level 
which reduces that level to below the 
current minimum access level 
(approximately $6.20 per poor person for 
1982 grants) must be considered a denial 
of refunding subject to the hearing 
provisions of Part 1625. J

The definition of the presiding officer 
has been revised to reflect the removal 
of the requirement for an independent 
hearing officer. In addition, the sections 
of Part 1606 specifically dealing with 
challenges to the qualifications of the 
presiding officer have been left out of 
Part 1625.

The grounds for denial of refunding 
remain basically the same as those 
under Part 1606. Section 1625.3(a) 
provides the Corporation and the Board 
with great flexibility in designing rules, 
regulations, guidelines, instructions, 
funding policies, standards and criteria 
that can be used to justify denials of 
refunding. The only significant change in 
the grounds is the statement that, with 
some qualifications, the validity of these 
Corporation actions are not subject to 
review in proceedings under Part 1265 
unless there are questions of whether 
any such action was taken in 
accordance with appropriate procedural 
safeguards (e.g. notice and comment 
periods), whether it is appropriately 
applied to a particular recipient or 
whether it was adopted in violation of 
the Act or regulations, thus ensuring that 
Corporation action is legal and not 
arbitrary. Sections 1625.3(b) and (c) 
which state the grounds for denial of 
refunding "for cause” are identical to 
the parallel sections of Part 1606.

Sections 1625.4 and 1625.5 retain the 
provisions for a preliminary 
determination and an informal 
conference now contained in Part 1606. 
The minor changes are intended to make

these provisions consistent with the 
remaining provisions of Part 1625.

Consistent with the notion that most 
final determinations in denial cases will 
be made primarily on review of a 
written record supplemented by a 
summary hearing, § § 1625.7 and 1625.8 
are intended to provide simple and 
orderly procedures to guide the 
preparation of a complete written 
record, while guarding against 
repetitious, unnecessarily voluminous or 
irrelevant materials.

Section 1625.9 describes the 
circumstances under which either 
summary or evidentiary hearings are to 
be held. In most instances, it is 
anticipated that hearings will be 
summary in nature.

Section 1625.10 describes the 
procedures to be followed in a summary 
hearing. Such a hearing permits the 
parties to make oral presentations based 
primarily on materials already in the 
written record and limits post-hearing 
submissions to those the presiding 
officer determines would be helpful to 
resolve the case.

Section 1625.11 describes the 
procedures to be followed in an 
evidentiary hearing. The presiding 
officer is empowered to informally 
attempt in advance to limit the scope of 
the evidentiary hearing as much as 
possible to the materials already in the 
written record and to permit additional 
materials to be added only in unusual 
circumstances. The presiding officer 
also may request that written testimony 
be submitted in advance so that the oral 
hearing is limited to cross-examination 
of witnesses. Unlike the hearings under 
Part 1606, these procedures do not 
provide specifically for participation by 
non-parties. In general, the procedures 
under § 1625.11 are intended to be as 
flexible and informal as appropriate 
under the circumstances.

Under § 1625.12, the burden of proving 
factual and other issues is on the 
recipient, not on the Corporation as 
under Part 1606.

With the exception of technical 
revisions to conform with the changes in 
numbering, § § 1625.13 and 1625.14 
dealing with the presiding officer’s 
recommended decision and issuance of 
a final decision by the Corporation’s 
President are identical to the parallel 
provisions of current Part 1606.

Sections 1625.16 (Right to Counsel), 
1625.17 (Reimbursement), 1625.19 
(Termination Funding), and 1625.20 
(Notice) are basically identical to the 
parallel provisions of current Part 1606.

Section 1625.18 dealing with interim 
funding revises the current § 1606.8 ta  
make it clear that should the 
proceedings under this part extend

beyond the end of the recipient’s current 
grant or contract term, the Corporation’s 
obligation to continue funding pending a 
final determination is only at that level 
of funding “sufficient to allow for the 
representation of clients on whose 
behalf litigation, negotiation or other 
forms of representation have been 
initiated” as provided in the continuing 
resolution. However, the Corporation 
may provide funding at a higher level, 
and is obligated to continue funding at 
the recipient’s current grant or contract 
level until the end of the current grant 
term.
Discussion—Alternative B (Harvey/ 
Olson Proposal

The purpose of Alternative B of Part 
1625 is to increase the ability of the 
Corporation to use its resources 
effectively to promote the objectives of 
the Legal Services Corporation Act by 
providing recipients with reasonable 
notice of any proposed application for 
refunding and opportunity for a timely, 
expeditious and fair informal hearing 
prior to the cessation or substantial 
reduction of financial assistance 
§ 1625.1.

Under § 1625.2(a)(2), the definition of 
denial of refunding is changed to include 
a provision that would permit 
reprogramming of carryover funds. Thus 
if a recipient received $100,000 funding 
and obligated only $80,000 in one year 
and then received $75,000 plus a 
reprogramming of the $20,000 carryover 
funds, its funding level would be $95,000 
and the reduction in funding only 5%, 
not requiring a hearing. In addition, it is 
the level of support per time period, not 
the total amount that is protected.
Hence if a recipient had received 
$100,000 for one year and then received 
$48,000 for six months, there would be 
no denial of refunding, although there 
might be at the end of six months unless 
another grant was made. However, if 
such a recipient received only $35,000 
for six months, a denial of refunding 
would have occurred and a hearing 
would be required.

Also, Part 1625 eliminates the section 
of Part 1606 that provides for a hearing 
when a special condition is imposed on 
a recipient without the required 
reduction in funding; also note that in 
§ 1625.2(a)(2) a reduction of over $20,000 
which is not 10% is no longer a denial of 
refunding.

The proposed § 1625.3 (Grounds for 
Denials of Refunding) deletes the 
requirement for prior notice and the 
opportunity to correct either specific 
violations or general ineffectiveness. In 
addition, it provides that an alternative 
ground for denial of refunding is that the
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President of tile Corporation or the 
Board of Directors has found that 
another organization, whether a 
recipient or not, could better serve 
eligible clients in the recipient’s service 
area.

The proposed version of Part 1625 
contains no informal conference prior to 
the initiation of proceedings and 
provides for an informal hearing in all 
instances.

Under § 1625.10 the burden of going 
forward with the evidence remains with 
the Corporation, but the burden of proof 
is shifted to the recipient. However, the 
Corporation must show a reasonable 
basis for concluding that another 
recipient can better serve eligible 
clients.
List of Subjects in 45 CFR Part 1625

Administrative practice and 
procedure, Legal services.

Accordingly, 45 CFR Part 1625 
(Alternatives A and B) is proposed to be 
added as follows:

Alternative A (Staff Proposal)

PART 1625—PROCEDURES 
GOVERNING DENIAL OF REFUNDING
Sec.
1625.1 Purpose.
1625.2 Definitions.
1625.3 Grounds for denial of refunding.
1624.4 Preliminary determination.
1625.5 Informal conference.
1625.6 Initiation of proceedings.
1625.7 Preparation of written hearing 

materials.
1625.8 Development of the record by the 

presiding officer.
1625.9 Nature of hearing.
1625.10 Summary hearing.
1625.11 Evidentiary hearing.
1625.12 Burden of proof.
1625.13 Recommended decision.
1625.14 Final decision.
1625.15 Time extension and waiver.
1625.16 Right to counsel.
1625.17 Reimbursement.
1625.18 Interim funding.
1625.19 Termination funding.
1625.20 Notice.

Authority: Sec. 1006(b)(1) and (3), 
1007(a)(1), 1007(a)(3), 1007(a)(9), 1007(d), 
1008(e), 1011 (42 U.S.C. Sections 2996e(b) (1) 
and (3). 2996f(a)(l). 2996f(a)(3), 2996f(a)(9), 
2996f(d), 2996g(e), 2996), Pub. L. 97-276, 96 
Stat. 1188.

§ 1625.1 Purpose.
This part is intended to provide a fair, 

impartial, timely and flexible process for 
reaching a final determination when 
there is reason to believe that refunding 
of a grant or contract should be denied. 
At the same time, this part seeks to 
avoid unnecessary and precipitous 
disruption in the delivery of legal 
assistance to eligible clients.

§ 1625.2 Definitions.
(a) “Denial of refunding” means a 

decision that, after expiration of its 
current grant ot contract, a recipient:

(1) Will not be provided with financial 
assistance; or -

(2) Will have its annual level of 
financial support reduced to an extent 
that is not required either by a change of 
law or by a reduction in the 
Corporation’s appropriation that is 
apportioned among all recipients of the 
class in proportion to their current level 
of funding, and is either more than 10 
percent or more than $40,000 below the 
recipient’s annual level of financial 
assistance under its current grant or 
contract; provided, however, that any 
such reduction in a recipient’s annual 
level of financial support which reduces 
that level below the minimum access 
level for the term of the new grant shall 
be considered a denial of refunding; or

(3) Will be provided with financial 
assistance subject to a new condition or 
restriction that is not generally 
applicable to all recipients of the same 
class, and that would significantly 
reduce the ability of a recipient to 
maintain the quality and quantity of its 
current legal assistance to eligible 
clients.

(b) “Director of a recipient” means the 
person who has overall day-to-day 
responsibility for management of 
operations by the recipient.

(c) “Presiding Officer” means a person 
appointed by the President to 
recommend a decision that refunding 
should be granted or denied, who is 
familiar with legal services and 
supportive of the purposes of the Act, 
who is fair and impartial, who has not 
participated in the matter at issue, and 
who has no supervisory responsibility 
for the Corporation employee who made 
the initial determination.

§ 1625.3 Grounds for denial of refunding.
Refunding may be denied when:
(a) Denial is required by, or will 

implement, a provision of law, a 
Corporation rule, regulation, guideline, 
or instruction that is generally 
applicable to all recipients of the same 
class, or a funding policy, standard, or 
criterion approved by the Board, the 
validity of which shall not be subject to 
review in these proceedings except to 
the extent that they are challenged as 
violating the Act or other substantive 
legislation affecting the Corporation or 
its regulations, or as having been 
adopted in violation of the Corporation’s 
rule-making procedures; or

(b) There has been substantial failure 
by a recipient to comply with a 
provision of law, or a rule, regulation, or 
guideline issued by the Corporation, or a

term or condition of a current or prior 
grant from or contract with the 
Corporation. In the absence of unusual 
circumstances, refunding shall not be 
denied for this cause unless the 
Corporation has given the recipient 
notice of such failure and an opportunity 
to take effective corrective action; or

(c) There has been substantial failure 
by a recipient to use its resources to 
provide economical and effective legal 
assistance of high quality as measured 
by generally accepted professional 
standards, the provisions of the Act, or a 
rule, regulation or guideline issued by 
the Corporation, in the absence of 
unusual circumstances, refunding shall 
not be denied for this cause unless the 
Corporation has given the recipient 
notice of such failure and an opportunity 
to take effective corrective action.

§ 1625.4 Preliminary determination.
(a) When there is reason to believe 

that rufunding should be denied, the 
Corporation shall serve a written 
preliminary determination upon the 
recipient, which shall state thé grounds 
for the proposed action, and shall 
identify, with reasonable specificity, any 
facts or documents relied upon as 
justification for that action.

(b) The preliminary determination 
shall advise the recipient that it may, 
within 10 days of receipt of the 
preliminary determination, make written 
request for a review of the preliminary 
determination in accordance with the 
procedures under this part.

(c) The preliminary determination 
shall also advise the recipient of Us right 
to receive interim, and to request 
termination, funding, under § § 1625.18 
and 1625.19 of this part.

(d) If the recipient advises the 
Corporation that it will not request 
review, or if it fails to request review 
within the time prescribed in § 1625.4(b) 
or § 1625.5, the preliminary 
determination shall become final.

§ 1625.5 informal conference.
(a) On timely request for review by 

the recipient under § 1625.4(b), the 
Corporation employee who made the 
preliminary determination shall 
promptly conduct an informal 
conference with the recipient at a time 
and place designated by the employee. 
Such conference should, if possible, be 
held within 7 working days of the 
request. The parties thereto shall 
exchange views, seek to narrow the 
issues, and explore the possibilities of 
settlement or compromise. At the 
conclusion of the conference, which may 
be adjourned for deliberation or 
consultation, the Corporation employee
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shall, in writing, modify, withdraw, or 
affirm the preliminary determination.

(b) The recipient may, within 5 
working days after the conclusion of the 
informal conference, make written 
request for a hearing in accordance with 
§ § 1625.7 through 1625.13 of this part. 
This request must include a brief 
statement of why the recipient believes 
the preliminary determination is wrong 
and why refunding should be approved.

§ 1625.6 Initiation of proceedings.
Within 7 days after receipt of a . 

request for continued review made 
under § 1625.5(b), the Corporation will 
send the recipient an acknowledgment, 
enclose a copy of these procedures, 
advise the recipient of the name of the 
presiding officer appointed by the 
President and of the next steps in the 
review process.

§ 1625.7 Preparation of written hearing 
materials.

(a) Within 15 days after making the 
written request for a hearing under
§ 1625.5, the recipient shall submit the 
following to the Corporation (and to the 
presiding officer if not an employee of 
the Corporation):

(1) A written statement of the 
recipient’s argument concerning why the 
Corporation’s preliminary determination 
is wrong and why refunding should be 
approved (“recipient’s brief’);

(2) A written request for an 
evidentiary hearing under § 1625.11 of 
this Part, if desired, and a written 
statement of why such a hearing is 
necessary and appropriate to permit 
adequate review of the written record.

(3) Copies of all documents that the 
recipient believes are important to the 
Corporation’s decision on the issues in 
the case.

(b) Within 10 days after receiving the 
recipient’s submission under paragraph
(a) of this section, the Corporation shall 
submit the following to the recipient 
(and to the presiding officer if not an 
employee of the Corporation):

(1) A written statement responding to 
the recipient’s brief (“Corporation’s 
brief’);

(2) A written statement either 
requesting an evidentiary hearing, 
acceding to or opposing such a request 
by the recipient if one was made under 
paragraph (a)(2) of this section. If the 
Corporation opposes such a request, it 
shall state in writing why it considers 
such a hearing unnecessary and 
inappropriate. If the Corporation 
requests such a hearing in the absence 
of a request by the recipient, the 
Corporation shall state in writing why it 
considers such a hearing necessary and 
appropriate.

(3) Any additional documents, not 
submitted previously by the recipient, 
supporting the Corporation’s position.

(c) Within 7 days after receiving the 
Corporation’s submission under 
paragraph (b) of this section, the 
recipient may submit a short reply, 
including a statement that it accedes to 
or opposes any Corporation request for 
an evidentiary hearing. The recipient 
should avoid repeating arguments 
already made.

(d) Whenever possible, the 
Corporation and the recipient should try 
to develop the record jointly, agree to 
preparation of documents by one of 
them, agree to facts to eliminate the 
need for some documents, or agree that 
one party will submit documents 
identified by the other. Where 
submission of all relevant documents 
would lead to a voluminous record, the 
presiding officer will consult with the 
parties about how to reduce the size of 
the record.

§ 1625.8 Development of the record by the 
presiding officer.

The presiding officer may request 
additional documents or information; 
request briefing on issues in the case; 
hold preliminary conferences (generally 
by telephone) to establish schedules and 
refine issues; and take such other steps 
as he or she determines appropriate to 
develop a prompt, sound 
recommendation.

§ 1625.9 Nature of Hearing.

A hearing under this part may be 
either a summary hearing under 
§ 1612.10 or an evidentiary hearing 
under § 1625.11, depending on the 
following circumstances:

(a) If neither party requests an 
evidentiary hearing, the hearing will be 
a summary hearing.

(b) If either party requests an 
evidentiary hearing and the other party 
accedes to that request, the hearing will 
be an evidentiary hearing.

(c) If one party requests an 
evidentiary hearing and the other party 
opposes that request, the presiding 
officer will preliminarily review the 
written record and grant or deny the 
request within 5 days of receipt of the 
final submission under § 1625.7. if the 
presiding officer finds that there are 
complex issues or material facts in 
dispute, the resolution of which would 
be significantly aided by such an 
evidentiary hearing and which cannot 
be adequately resolved by review of the 
written record, the presiding officer 
shall grant the request for an evidentiary 
hearing. Otherwise, such request shall 
be denied.

(d) If at the conclusion of a summary 
hearing the presiding officer finds that 
there are outstanding issues of material 
fact that require an evidentiary hearing 
he or she may order that an evidentiary 
hearing be held.

§ 1625.10 Summary Hearing.

(a) The purposes of the summary 
hearing are to give the parties an 
opportunity to make oral presentations 
to the presiding officer and to give the 
presiding officer the opportunity to 
clarify issues and question both parties 
about matters which the presiding 
officer may not yet fully understand 
from the record.

(b) Unless the parties and the 
presiding officer otherwise agree, the 
following procedures for a summary 
hearing apply:

(1) The hearing will be held within 15 
days of a determination under
§ 1625.9(a) or (c).

(2) The hearing generally will be held 
in Washington, D.C. In exceptional 
circumstances, the presiding officer may 
hold the hearing at a Corporation 
Regional Office or other place 
convenient to the recipient.

(3) The hearing will be recorded at 
Corporation expense. The Corporation 
will send one copy of the transcript to 
the recipient as soon as it is received by 
the presiding officer (and forwarded to 
the Corporation if the presiding officer is 
not a Corporation employee).

(4) Only in exceptional circumstances 
will documents be received at a 
summary hearing. Inquiry will focus on 
material already in the record. If a party 
finds that further documents should be 
in the record for the summary hearing, 
the party should supplement the record, 
submitting copies of the documents to 
the Corporation (and the presiding 
officer if not a Corporation employee) 
not less than 5 days prior to the 
summary hearing.

(5) Each party’s representative may 
make an oral presentation. The 
presiding officer will allow reply 
comments, and may allow short closing 
statements. On request, the presiding 
officer may allow the Corporation and 
the recipient to question each other.

(6) There will be no post-hearing 
submissions, unless the presiding officer 
determines they would be helpful to 
resolve the case. The presiding officer 
may require or allow the parties to 
submit proposed findings and 
conclusions.

§ 1625.11 Evidentiary hearing.

(a) Evidentiary hearings generally will 
be held within 20 days of a
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determination under § 1625.9 (b), (c) or
(d).

(b) The presiding officer may hold a 
prehearing conference to consider any 
of the following: the possibility of 
settlementrsimplifying and clarifying 
issues; stipulations and admissions; 
limitations on evidence and witnesses 
that will be presented at the hearing; 
scheduling the hearing; and any other 
matter that may aid in resolving the 
issues. The presiding officer, after 
consulting with the parties, may reduce 
the results of the conference to writing 
in a document which will be made part 
of the record, or may transcribe the 
proceedings and make the transcript 
part of the record.

(c) Evidentiary hearings generally are 
held at a place convenient to the 
recipient and the community it serves. A 
hearing affecting more than one 
community shall be held in a single 
centrally located place unless the 
presiding officer determines that 
additional hearing places are required.

(d) Conduct of the evidentiary 
hearing. (1) The presiding officer will 
conduct the evidentiary hearing in a 
manner that is as flexible as reasonably 
possible, keeping in mind the need to 
establish an orderly record. The 
presiding officer generally will admit 
evidence unless it is determined to be 
clearly irrelevant, immaterial or unduly 
repetitions, so the parties should avoid 
frequent objections to questions and 
documents. Both sides may make 
opening and closing statements, may 
present witnesses as agreed upon in the 
prehearing conference, and may cross- 
examine witnesses. Since the parties 
have ample opportunity to develop a 
complete record prior to the evidentiary 
hearing, a party may introduce an 
exhibit at such a hearing only after 
explaining to the satisfaction of the 
presiding officer why the exhibit was 
not submitted earlier (for example, 
because the information was not 
available).

(2) The presiding officer may request 
the parties to submit written statements 
of witnesses prior to the evidentiary 
hearing so that such hearing will 
primarily be concerned with cross- 
examination and rebuttal.

(3) Official notice may be taken of 
published policies, rules, regulations, 
guidelines, and instructions of the 
Corporation, of any matter of which 
judicial notice may be taken in a Federal 
court, or of any other matter whose 
existence, anthenticity, or accuracy is 
not open to serious question.

(4) The hearing will be recorded at 
Corporation expense. The Corporation 
will send one copy of the transcript to 
the recipient as soon as it is received by

the presiding officer (and forwarded to 
the Corporation if the presiding officer is 
npt a Corporation employee).

(e) At the discretion of the presiding 
officer, the parties may be required or 
allowed to submit post-hearing briefs or 
proposed findings and conclusions (the 
parties will be informed at the hearing). 
A party should note any major 
prejudicial transcript errors in an 
addendum to its post-hearing brief (or if 
no brief will be submitted, in a letter 
submitted within a time limit set by the 
presiding officer).

(f) The transcript and any post­
hearing briefs or letters will become part 
of the record.

§ 1625.12 Burden of proof.
The recipient shall have the obligation 

of proving, by a preponderance of the 
evidence contained in the record that 
any disputed fact relied upon by the 
Corporation as justification for denial of 
refunding was incorrect; with respect to 
all other issues, the recipient shall have 
the obligation to establish that the 
Corporation lacked a substantial basis 
for denying refunding.

§ 1625.13 Recommended decision.
(a) As soon as practicable after the 

record is completed and normally within 
10 days after the conclusion of the 
summary or evidentiary hearing, the 
presiding officer shall issue a written 
recommended decision:

(1) Granting refunding subject to any 
modification or condition that may be 
deemed necessary and appropriate on 
the basis of information adduced from 
the record; or

(2) Denying refunding.
(b) The recommended decision shall 

contain findings of the significant and 
relevant facts and shall state reasons for 
the recommended decision. Findings of 
fact shall be based solely on evidence 
adduced from the record or on matters 
of which official notice was taken.

§ 1625.14 Final decision.
(a) If neither the Corporation nor the 

recipient requests review by the 
President, a recommended decision shall 
become final 10 days after receipt by the 
recipient.

(b) The recipient or the Corporation 
may seek review by the President of a 
recommended decision. A request shall 
be made in writing within 5 days after 
receipt by the party of the recommended 
decision, and shall state in detail the 
reasons for seeking review.

(c) As soon as practicable after 
receipt of a request for review of a 
recommended decision, and normally 
within 10 days, the President shall 
adopt, modify, or reverse the

recommended decision, or direct further 
consideration of the matter. In the event 
of modification or reversal, the 
President’s decision shall conform to the 
requirements of § 1625.13(b).

(d) A decision by the President shall 
become final upon receipt by the 
recipient.

§ 1 §25.15 Time extension and waiver.
(a) Any period of time provided in 

these rules may, upon good cause shown 
and determined, be extended:

(1) By the person making the 
preliminary determination, prior to the 
time the presiding officer is designated;

(2) By the presiding officer, prior to 
the issuance of a recommended 
decision; or

(3) By the President at any time.
(b) Requests for extensions of time 

shall be considered in light of the overall 
objective that the recommended 
decision under § 1625.13 shall be issued 
within 90 days of the request for a 
hearing under § 1625.5(b).

(c) Any other provision of these rules 
may be waived or modified:

(1) By the presiding officer with the 
assent of the recipient and of counsel for 
the Corporation; or

(2) By the President upon good cause 
shown and determined.

§ 1625.16 Right to counsel.
At a hearing under § 1625.10 or 

§ 1625.11, the Corporation and the 
recipient each shall be entitled to be 
represented by counsel, or by another 
person. The person designated to 
represent a party may be an employee, 
or may be outside counsel retained for 
the purpose. Unless prior written 
approval is received from the 
Corporation, the fee paid to outside 
counsel shall not exceed the hourly 
equivalent of the rate of level V of the 
executive schedule specified in Section 
5316 of Title 5, United States Code.

§ 1625.17 Reimbursement
If refunding is granted after a final 

determination has been issued under 
§ 1625.14, a recipient shall receive 
reimbursement by the Corporation, to 
the extent it has prevailed, for 
reasonable and actual expenses that 
were required in connection with 
proceedings under this part.

§ 1625.18 Interim funding.
(a) Failure by the Corporation to meet 

a time requirement of this part shall not 
entitle a recipient to refunding of its 
grant or contract.

(b) If a final determination is not 
issued prior to the end of the recipient’s 
current grant or contract term, the 
Corporation shall provide the recipient
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with interim funding sufficient to allow 
for the representation of clients on 
whose behalf litigation, negotiation or 
other forms of representation have been 
initiated, for the period after the end of 
the recipient’s current grant or contract 
term, pending receipt of such final 
determination.

§ 1625.19 Termination funding.

After a final determination to deny 
refunding, and without regard to - 
whether a hearing has occurred, the 
Corporation may authorize temporary 
funding if necessary to enable a 
recipient to close or transfer current 
matters in a manner consistent with the 
recipient’s professional responsibility to 
its present clients.

§1625.20 Notice.

A notice required to be sent to a 
recipient under this part shall be sent to 
the director of the recipient, and may be 
sent to the chairperson of its governing 
body.

Alternative B (Harvey/Olson Proposal)

PART 1625—DENIAL OF APPLICATION 
FOR REFUNDING
Sec.
1625.1 Purpose.
1625.2 Definitions.
1625.3 Grounds for denial of refunding.
1625.4 Preliminary determination.
1625.5 Initiation of proceedings.
1625.6 Presiding officer. ,
1625.7 Pre-hearing conference.
1625.8 Pre-hearing requirements.
1625.9 Conduct of the informal hearing.
1625.10 Burden of proof.
1625.11 Post-hearing arguments.
1625.12 Recommended decision.
1625.13 Final decision.
1625.14 Extension of time and waiver.
1625.15 Right to counsel.
1625.16 Reimbursement.
1625.17 Interim funding.
1625.18 Termination funding.
1625.19 Notice.

Authority: Sec. 1006(b)(1) and (3),
1007(a)(1), 1007(a)(3), 1007(a)(9), 1007(d), 
1008(e), 1011 (42 U.S.C. 2996e(b)(l) and (3), 
2996f(a)(l), 2996f(a)(3), 2996f(a)(g), 2996f(d), 
2996g(e), 2996}, Pub. L. 97-276, 96 Stat. 1188.

§ 1625.1 Purpose.
This part seeks to increase the ability 

of the Corportion to use its resources 
effectively to promote the objectives of 
the Act by providing recipients with 
reasonable notice of any proposed 
application for refunding and 

, opportunity for a timely, expeditious 
and fair informal hearing prior to the 
cessation or substantial reduction of 
financial assistance.

§ 1625.2 Definitions.
(a) “Denial of refunding” means a 

decision that after the expiration of a 
grant or contract a recipient:

(1) Will not be provided financial 
assistance; or

(2) Will have its annualized level of 
financial support reduced to an extent 
that is not required by a change of law 
or a reduction in the Corporation’s 
appropriation apportioned among all 
recipients of the same class and that is 
more than 10 percent below the 
recipient’s annualized level of financial 
assistance under its current grant or 
contract. Carryover funds 
reprogrammed from a recipient’s 
previous funding period(s) shall be 
included in a recipient’s current level of 
funding.

(c) “Director of a recipient” means the 
person who has overall day to day 
responsibility for management of 
operations by the recipient.

(d) “Presiding officer” means the 
person appointed by the President to 
recommend a decision that a grant or 
contract should be refunded or not 
refunded.

§ 1625.3 Grounds for denial of refunding.
Refunding may be denied when:
(a) Denial is required by, or will 

implement, a provision of law, a 
Corporation rule, regulation, guideline, 
or instruction that is generally 
applicable to all recipients of the same 
class, or a funding policy, standard, or 
criterion approved by the Board; or

(b) The recipient has not complied 
with a provision of law, or a rule, 
regulation, or guideline issued by the x 
Corporation, or a term or condition of a 
current or prior grant from or contract 
with the Corporation; or

(c) The recipient has not used its 
resources to provide economical and 
effective legal assistance of high quality 
as measured by generally accepted 
professional standards, or the provisions 
of the act, or a rule, or regulation or 
guideline issued by the Corporation.

(d) The President of the Corportion or 
the Board of Directors finds that another 
organization, whether a recipient or not, 
could better serve eligible clients in the 
recipient’s service area.

§ 1-625.4 Preliminary determination.
(a) When, based on one or more of the 

reasons set forth in § 1625.3, a tentative 
decision not to refund a recipient has 
been reached, the Corporation shall 
serve a written preliminary 
determination upon the recipient. It shall 
state the bases for denial of refunding, 
and may identify with reasonable 
specificity any fact or documents relied

upon which supports the denial of 
refunding.

(b) The preliminary determination 
shall advise the recipient that it may 
make a written request for an informal 
hearing within 10 days after it receives 
the preliminary determination.

(c) The preliminary determination 
shall also advise the recipient of its right 
to receive interim funding and to request 
termination funding under § § 1625.17 
and 1625.18.

(d) If the recipient advises the 
Corporation it will not seek review, or if 
it fails to request review within the time 
prescribed in § 1625.4(b), the 
preliminary determination shall become 
final.

§ 1625.5 Initiation of proceedings.
Within 10 days after receipt of a 

request for an informal hearing the 
Corporation shall notify the recipient of:

(a) The name of the presiding officer 
and of the attorney representing the 
Corporation; and

(b) The date, time and place of the 
hearing.

§ 1625.6 Presiding officer.
(a) The presiding officer shall be 

appointed by the President. The 
presiding officer shall be a person who 
is independent and has had no previous 
participation in the issues between the 
Corporation and the recipient. 
Furthermore, this person shall not have 
been involved with any other dealings 
between the Corporation and the 
recipient in the previous year.

(b) Within 5 days of receipt of notice 
of the name of the presiding officer, the 
recipient may file a written notice that it 
objects to the presiding officer on the 
basis that this person does not fit the 
criteria of § 1625.6(a) or as made 
statements or taken actions indicating 
personal bias against the recipient.

(c) Within 10 days thereafter, the 
President shall consider the recipient’s 
objection(s) with any supporting 
documentation and (1) retain the 
presiding officer; or (2) replace the 
presiding officer; and (3) .shall promptly 
notify the recipient of’the President’s 
decision.

(d) No objection to the appointment of 
a presiding officer may be made unless 
presented in the manner specified in this 
section.

§1825.7 Pre-hearing conference.
(a) In particularly complex cases, a 

pre-hearing conference may be 
desirable. The convening of such a 
conference shall be at the discretion of 
the presiding officer, except that a pre-
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hearing conference shall be convened at 
the request of both parties.

(b) Matters to be discussed at the pre- 
hearing conference may include:

(1) The possibility of a settlement;
(2) Proposals to define and narrow the 

issues;
(3) Proposed stipulations of fact;
(4) Other matters concerning the 

conduct of the hearing.

§1625.8 Pre-hearng requirements.
(a) With or without a pre-hearing 

conference, the presiding officer may 
establish specific procedures, consistent 
with this part for conduct of the informal 
hearing. The presiding officer may 
request or permit written submission of 
arguments and supporting material prior 
to the hearing.

(b) The presiding officer may, at any 
time prior to the completion of the 
hearing, require either party, upon 
sufficient notice, to produce a relevant 
document in its possession; the 
presiding officer may require either 
party to produce a person in its employ 
to testify at the hearing.

§ 1625.9 Conduct of the informal hearing.
(a) The hearing shall be scheduled to 

commence at the earliest appropriate 
date no less than 20 days after the date 
of the ntoice to the,recipient required 
under § 1625.5.

(b) The hearing shall be scheduled at 
a place convenient to the parties. When 
accessible to the recipient, the 
Corporation Headquarters or the nearest 
Corporation Regional Office may be 
used as the hearing site. The presiding 
officer may for good cause shown 
change the hearing site upon request of 
the recipient filed not more than 10 days 
after the date of the notice required 
under § 1625.5.

(c) The presiding officer shall preside 
over the hearing, avoid delay, maintain 
order, conduct a fair hearing, and insure 
that an adequate record of the facts and 
issues is made.

(d) The hearing shall be open to the 
public, unless, in the interests of justice 
or maintaining order, the presiding 
officer shall determine otherwise.

(e) The presiding officer may, upon 
request, allow any interested party or 
individual to intervene in the hearing, if, 
in the judgment of the presiding officer, 
such participation will materially assist 
in proper determination of the issues.

(1) A person or organization wishing 
to intervene in a hearing shall request 
permission from the presiding officer, 
stating the reason for the request, and 
the nature of the evidence or argument 
to be offered; and shall notify the 
Corporation and the recipient of its 
request.

47, No. 216 /  Monday, November 8,

(2) The presiding office shall notify the 
Corporation, the recipient, and the 
person or organization requesting 
intervention whether the request has 
been granted.

(3) The presiding officer will allow 
only written presentation by 
intervenors, except when, in his or her , 
judgment their verbal participation is 
desirable. The presiding officer may 
impose other limitations on the scope or 
form of intervention.

(f) The Corporation and the recipient 
each may present its case by written or 
oral documentary evidence, conduct 
examination and cross-examination of 
witnesses, examine any document 
submitted by another party, and submit 
rebuttal evidence.

(g) If a party fails, with good cause, to 
produce a person or document required 
under § 1625.8(b), the presiding officer 
may make a finding adverse to the 
party, or any lesser determination may 
be made.

(h) Technical rules of evidence shall 
not apply. The presiding officer shall 
make any procedural or evidentiary 
ruling that may help to insure full 
disclosure of the facts, to maintain 
order, or to avoid delay. Irrelevant, 
immaterial, repetitious or unduly 
prejudicial matter may be excluded.

(i) Official notice may be taken of 
published policies, rules, regulations, 
guidelines, and instructions of the 
Corporation, of any matter of which 
judicial notice may be taken in Federal 
court, or of any other matter whose 
existence, authenticity, or accuracy is 
not open to serious question.

(j) A stenographic or electronic sound 
record, or a summary of the hearing 
shall be made in a manner determined 
by the presiding officer, and q copy shall 
be made available to a party upon 
payment of its cost.

§ 1625.10 Burden of proof.
At an informal hearing under § 1625.9:
(a) The Corporation shall present its 

evidence showing the grounds for the 
denial of refunding under § 1625.3, and

(b) Thereafter, on all issues, the 
recipient shall have the obligation and 
burden of establishing by a 
preponderance of the evidence a basis 
for continuation of funding; except that

(c) The President or the Board of 
Directors must show a reasonable basis 
for concluding that another recipient can 
better serve eligible clients.

§1625.11 Post-hearing arguments.
In particularly complex cases, at the 

discretion of the presiding officer, the 
parties may submit to the presiding 
officer, with service on all other parties, 
proposed findings of fact and conclusion
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of law. Such arguments shall be 
submitted within 10 days of the 
conclusion of the hearing.

§ 1625.12 Recommended decision.
(a) As soon as practicable affer the 

hearing, and normally within 15 days 
after its conclusion, the presiding officer 
shall issue a written recommended 
decision.

(b) The decision shall:
(1) Deny refunding; or
(2) Grant refunding; or grant refunding 

subject to modification or conditions 
which appear necessary on the basis of 
information disclosed at the hearing; or

(3) Recommend another recipient to 
serve eligible clients.

(c) The recommended decision shall 
contaiq findings of the significant and 
relevant facts and shall state the 
reasons for the decision. Findings of fact 
shall be based solely on the evidence 
adduced at the hearing or on matters of 
which official notice was taken.

§ 1625.13 Final decision.
(a) If neither the Corporation nor the 

recipient requests review by the 
President, a recommended decision shall 
become final 10 days after receipt by a 
recipient.

(b) The recipient or the Corporation 
may seek review by the President of a 
recommended decision. A request shall 
be made in writing within 10 days after 
receipt by the party of the recommended 
decision, and shall state in detail the 
reasons for seeking review.

(c) As soon as practicable after 
receipt of a request for review of a 
recommended decision, and within 30 
days, the President shall adopt, modify, 
or reverse the recommended decision, or 
direct further consideration of the 
matter. In the event of modification or 
reversal, the President’s decision shall 
conform to the requirements of
§ 1625.12(c).

(d) A decision by the President shall 
become final upon receipt by a recipient.

§ 1625.14 Extension of time and waiver.
(a) Any period of time provided in 

these rules may, upon good cause shown 
and determined, be extended:

(1) By the presiding officer, prior to 
the issuance of a recommended 
decision; or

(2) By the President at any time.
(b) Requests for extension of time 

shall be considered in light of the overall 
objective that the procedures prescribed 
by this part ordinarily shall be 
concluded within 60 days of the 
preliminary determination.



Federal Register /  Vol. 47, No, 216 /  Monday, November 8, 1982 /  Proposed Rules 50671

(c) As to any recipient, any provision 
of these rules may be waived or 
modified:

(1) By the presiding officer with the 
assent of the recipient, and of counsel 
for the Corporation after consultation 
with the President; or

(2) By the President upon good cause 
shown and determined.

§1625.15 Right to counsel.
At a hearing under § 1625.9, the 

Corporation and the recipient each shall 
be entitled to be represented by counsel, 
or by another person. The attorney 
designated may be an employee, or may 
be outside counsel retained for the 
purpose. Unless prior written approval 
is received from the Corporation, the fee 
paid to outside counsel shall not exceed 
the hourly equivalent of the rate of level 
V of the executive schedule specified in

section 5316 of title 5, United States 
Code.

§ 1625.16 Reimbursement
If refunding is granted after a 

preliminary determination has been 
issued under § 1625.4, a recipient shall 
receive reimbursement by the 
Corporation, to the extent it has 
prevailed, for reasonable and actual 
expenses that were required in 
connection with proceedings under this 
part.

§ 1625.17 Interim funding.
Failure by the Corporation to meet a 

time requirement of this part shall not 
entitle a recipient to refunding. Pending 
a final determination under this part, the 
Corporation shall provide the recipient 
with interim funding necessary to 
maintain its current level of legal 
assistance activities under the Act.

§ 1625.18 Termination funding.
After a final determination to deny 

refunding, and without regard to 
whether a hearing has occurred, the 
Corporation may authorize temporary 
funding if necessary to enable a 
recipient to close or transfer current 
matters in a manner consistent with the 
recipient’s professional responsibility to 
its present clients.

§1625.19 Notice.
A notice required to be sent to a 

recipient under this part shall go to the 
director of the recipient, and may be 
sent to the chairperson of its governing 
body.
Mary F. Wieseman,
Acting General Counsel.
[FR Doc. 82-30666 Filed 11-5-82; 8:45 amj 
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DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 91
[Docket No. 22050; SFAR No. 44-5; Notice 
No. 82-14]

Special Federal Aviation Regulation 
No. 44-5, Air Traffic Control System; 
Interim Operations Plan
AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT).
ACTION: Notice of proposed rulemaking 
(NPRM).

s u m m a r y : This notice proposes to 
modify the number of slots which 
carriers would be eligible to select 
during the first slot selection sequence 
diming the slot allocation process. This 
is responsive to a number of carriers 
that have suggested that the slot process 
does not reflect differences between 
carriers operating hundreds of 
operations at dozens of airports as 
opposed to those that only operate a few 
operations at a few airports.

The notice also proposes to establish 
a provision which would penalize those 
carriers which select a number of slots 
but never operate them. This provision 
is proposed in order to maximize the 
number of slots actually utilized by the 
carriers and thus is in the public 
interest.
EFFECTIVE DATE: Comments must be 
received on or before December 6,1982. 
ADDRESSES: Send comments on the rule 
proposal in duplicate to:
Federal Aviation Administration, Office 

of the Chief Counsel, Attention: Rules 
Docket (AGC-204), Docket No. 22050, 
800 Independence Avenue, SW., 
Washington, D.C. 20591 

or deliver them to:
800 Independence Avenue, SW., Room 

915G, Washington, D.C.
Comments may be examined in the 

Rules Docket, weekdays, except Federal 
holidays, between 8:30 a.m. and 5:00 
p.m.
FOR FURTHER INFORMATION CONTACT: 
Edward P. Faberman, Deputy Chief 

Counsel, 202-426-3775 
or

Thomas P. Messier, Deputy Director, 
Office of Aviation Policy and Plans, 
202-426-0583

Federal Aviation Administration, 800 
Independence Avenue, SW., 
Washington, D.C. 20591. 

SUPPLEMENTARY INFORMATION:

Comments invited
Interested persons are invited to 

participate in the making of the

proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Comments relating to 
the environmental, energy, or economic 
impacts that might result from adoption 
of the proposals contained in this notice 
are invited. Communications should 
identify the regulatory docket or notice 
number and be submitted in duplicate to 
the address above. All communications 
received on or before the closing date 
for comments will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available, 
both before and after the closing date 
for comments, in the Rules Docket for 
examination by interested persons. A 
report summarizing each substantive 
public contact with FAA personnel 
concerned with the rulemaking will be 
filed in the docket. Commenters wishing 
to have the FAA acknowledge receipt of 
their comments submitted in response to 
this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 22050.” The postcard 
will be dated, time-stamped, and 
returned to the commenter.

Availability of NPRM
Any person may obtain a copy of this 

NPRM by submitting a request to the 
Federal Aviation Administration, Office 
of Public Affairs, Attention: Public 
Information Center, APA-430, 800 
Independence Avenue, SW., 
Washington, D.C. 20591, or by calling 
(202) 426-8058. Communications must 
identify the docket number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRM’s should also request a copy of 
Advisory Circular 11-2, Notice of 
Proposed Rulemaking Distribution 
System, which describes the application 
procedures.
Background

On August 8,1982, the FAA issued 
SFAR 44-5 (47 FR 35156; August 12,
1982) which established procedures to 
be used in the allocation of additional 
air traffic system capacity as it becomes 
available. The amendment established a 
slot selection system which allows 
carriers to choose slots they desire from 
those available during a slot selection 
session.

SFAR 44-5 provides for a national 
selection process which allows carriers 
to select slots at any controlled airport 
or center. The number of slot selections 
which a carrier is entitled to during the 
first sequence is as follows:

Number o f controlled airports 
at which carrier operates Number o f slo ts carrier may 

(minimum of 2 slots) as o f select during firs t sequence 
Aug. 1, 1982

0-5  2
6-21 4

After the first sequence (round), all 
carriers are limited to two selections 
each time their turn comes up in the 
selection process. The SFAR provides 
for these additional slot selections 
based upon the number of controlled 
airports at which an air carrier operates 
in recognition of differences between air 
carrier operations. If each carrier had 
the same number of selections in each 
round, a carrier with a few operations 
per day at a few airports would be 
placed on an equal footing with carriers 
operating hundreds of operations at 
dozens of airports.

A number of commenters have 
suggested that the two or four slot 
entitlement does not fully recognize the 
operational differences between larger 
and smaller carriers. They do not 
believe that the two additional slots in 
the first round for carriers operating at 
six or more controlled airports is 
equitable. Numerous alternatives have 
been presented as alternatives to the 2/4 
slot rule. In recognition of these 
comments, the FAA proposes to modify 
this requirement as follows:

Number o f controlled airports 
at which carrier operates 
(minimum of 2 slots) as of 

Aug. 1, 1982

Number o f slots carrier may 
select

0-5 2
6-14 4 “

15-21 6

This would continue to apply only 
during the first slot selection sequence. 
Comments are invited on alternative 
methods of slot selection.

A large number of slots have been 
taken during the past several months by 
carriers which have never utilized those 
slots. This has resulted in unused 
capacity which in turn means that the 
public has been denied full use of the air 
traffic system. Although agency officials 
have repeatedly asked carriers not to 
select slots which are likely not to be 
utilized, slots throughout the day at 
controlled and non-controlled airports 
continue to be unutilized. Therefore, the 
agency is proposing a requirement 
which would result in a carrier losing its 
initial two selections in the next slot 
selection session if the carrier fails to 
utilize two or more slots allocated for 
the current schedule period.

This means that if a carrier obtain^ 
six slots for the January-February
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schedule period and only uses four of 
those slots in thatperiod, it will be 
penalized for the following schedule 
period by losing the first two of its slot 
selections. A carrier which selects slots 
and finds that it cannot utilize those 
slots, is obligated to return the sldts to 
the FAA. If the carrier does so prior to 
the start of the next slot selection 
session, the carrier will not be 
penalized.

List of Subjects in 14 CFR Part 91 
Air traffic control, Aviation safety. 

The Proposed Amendment

PART 91—[AMENDED]
Accordingly, it is proposed to amend 

Chapter I of Title 14 of the Code of 
Federal Regulations as follows:

Special Federal Aviation Regulation 44- 
5

1. By removing thephart in paragraph 
2(e) of the Appendix and substituting 
the following in lieu thereof:

Air carriers operating two or 2 slots, 
more slots on August 1, 1982 
at each o f 0 -5  controlled air­
ports.

A ir carriers operating two or 4 slots, 
more slo ts on August 1, 1982 
at each o f 6-14 controlled air­
ports.

A ir carriers operating two or 6 slots, 
more slots on August 1, 1982 
at each o f 15-21 controlled 
airports.

A ir carriers defined as new en- 4 slots, 
trants.

2. By adding as a subparagraph at the 
end of paragraph 2(e) the following: 
* * * * *

If a carrier does not operate two or 
more of the slots it has been allocated, 
in a particular slot selection session, the 
carrier will lose its first two 
opportunities for slot selection in the 
next slot selection session.
(Secs. 307(a) and (c), 313(a), and 601(a), 
Federal Aviation Act of 1958, as amended (49 
U.S.C. Sections 1348(a) and (c), 1354(a), and 
1421(a)); sec. 6(c), Department of 
Transportation Act (49 U.S.C. Section 
1655(c)).)

Note.—The FAA has determined that this 
proposal, if adopted,’ would not affect the 
number of carriers obtaining slots or the 
number of slots available. There are no 
apparent direct or indirect (non-industry) 
costs assiciated with the amendment. 
Therefore, the preparation of a regulatory 
evaluation is unnecessary.

Based on the above, it has been determined 
that this is not a major regulation under 
Executive Order 12291 and I certify that, 
under the criteria of the Regulatory Flexibility 
Act, the rule will not have a significant 
economic impact on a substantial number of 
small entities. In addition, the FAA has 
determined that this amendment is not 
significant under the Department of 
Transportation Regulatory Policies and 
Procedures (44 F R 11034; February 26,1979).

Issued in Washington, D.C., on November
4,1982.
Donald R. Segner,
Associate Administrator for Policy and 
International A viation.
[FR Doc. 82-30800 F iled  11-5-82; 9:43 am]
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