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in the opinion of the Commission,
produces copies suitable for a
permanent record. [rrespective of the
process used, all copies of any such
material shall be clear, easily readable
and suitdble for repeated photocopying.
Debits in credit categories and credits in
debit categories shall be designated so
as to be clearly distinguishable as such
on photocopies.

(c) The body of all printed statements
and reports and all notes to financial
statements and other tabular data
included therein shall be in roman type
at least as large and as legible as 10-
point modern type. However, to the
extent necessary for convenient
presentation, financial statements and
other tabular data, including tabular
data in notes, may be in roman type at
least as large and as legible as 8-point
modern type. All such type shall be
leaded at least 2 points.

(d) Statements and reports shall be in
the English language. If any exhibit or
other paper or document filed with a
statement or report is in a foreign
language, it shall be accompanied by a
summary, version or translation in the
English language.

General Requirements as to Contents

§240,12b-23 Incorporation by reference.

(a) Except for exhibits covered by
Rule 12b-32 (17 CFR 240.12b-32),
information may be incorporated by
reference in answer, or partial answer,
to any item of a registration statement
or report subject to the following
provisions:

(1) Financial statements incorporated
by reference shall satisfy the
requirements of the form or report in
which they are incorporated. Financial
statements or other financial data
required to be given in comparative form
for two or more fiscal years or periods
shall not be incorporated by reference
unless the material incorporated by
reference includes the entire period for
which the comparative data is given:

(2) Information in any part of the
registration statement or report may be
incorporated by reference in answer, or
partial answer, to any other item of the
registration statement or report; and

(3) Cories of any information or
financial statement incorporated into a
registration statement or report by
reference, or copies of the pertinent
pages of the document containing such
information or statement, shall be filed
as an exhibit to the statement or réport,
except that a proxy or information
slalement incorporated by reference in
response to Part Il of Form 10-K (17

CFR 249.310) need not be filed as an
exhibit,

(b) Any incorporation by reference of
matter pursuant to this section shall be
subject to the provisions of Rule 24 of
the Commission's Rules of Practice (17
CFR 201.24) restricting incorporation by
reference of documents which
incorporate by reference other
information. Material incorporated by
reference shall be clearly identified in
the reference by page, paragraph,
caption or otherwise. Where only
certain pages of a document are
incorporated by reference and filed as
an exhibit, the document from which the
material is taken shall be clearly
identified in the reference. An express
statement that the specified matter is
incorporated by reference shall be made
at the particular place in the statement
or report where the information is
required. Matter shall not be
incorporated by reference in any case
where such incorporation would render
the statement or report incomplete,
unclear or confusing.

§ 240.12b-24 Summaries or outlines of
documents. [Removed]

(Secs. 6, 7, 10, 19(a), 48 Stat. 78, 81, 85; secs.
205, 209, 48 Stat. 906, 908; sec, 8, 68 Stat. 685;
sec, 1, 79 Stat. 1051; Sec. 308(a){2), 80 Stat. 57;
secs. 3(b), 12, 13, 15(d) and 23(a), 48 Stat. 882,
892, 894, 895 and 901; sec. 203(a), 49 Stat. 704:
sec, B, 49 Stat. 1379; secs. 3, 4, § and 6(d), 78
Stal. 565-574: sec. 28(c), 84 Stal, 1435; secs. 3
and 18, 89 Stal. 1149, 15 U.S.C. 771, 778, 77j,
77s{a), 78¢c(b). 78/ 780(d). 76w(a))

Statutory Authority

These amendments are being
proposed pursuant to Sections 6, 7, 10
and 19(a) of the Securities Act of 1933
and Sections 3(b), 12, 13(a), 15(d) and
23(a) of the Securities Exchange Act of
1934,

By the Commission,
George A. Fitzsimmons,
Secretary.

Augus! 6, 1981,

Regulatory Flexibility Act Certification

I, John S.R. Shad, Chairman of the
Securities and Exchange Commission, hereby
certify, pursuant to 5 U.S.C. 605{b), that the
proposed amendments published in
Securities Act Release No, 8333 {August 6,
1961) will not, if promulgated, have a
significant economic impact on a substantial
number of small entities. The reasons for
such certification are that (i) the proposed
amendments to Regulation C (17 CFR 230.400
through 230.494) and Regulation 12B (17 CFR
240.12b-1 through 240.12b-36) will up-date or
eliminate out-moded, unnecessary or
inconsistent regulation: {ii) the proposed
amendments will implement the stream-lined
reporting requirements established by the
integrated disclosure program; and (iii) the
Commission is not aware of any costs which
will be imposed on any persons (including
small entities) in connection with the
proposed amendments. Thus, the proposed

amendments will not have a significant
economic impact on a substantial number of
amall entities, -

Dated: August 6, 1981,
John S.R. Shad,
Chairman.
{FR Doc. 81-23440 Filed 8-13-81: 12:56 po)
BILLING COOE 8010-01-M

17 CFR Parts 229 and 230

[Release Nos. 33-6334; 34-18010; IC-11890;
File No. S7-896)

Delayed or Continuous Offering and
Sale of Securities

AGENCY: Securities and Exchange
Commission,

ACTION: Proposed rulemaking.

SUMMARY: The Commission has revised
in response to public comment a
proposed rule to permit the registration
of securities to be offered and sold on a
delayed or continuous basis (so-called
“shelf registration”) and is republishing
the revised proposal for further
comment. As revised, the proposed rule
would permit the shelf registration of
securities if certain conditions are met.
These conditions are designed to assure
a bona fide intent to offer and sell the
securities, acourate and current
information about the registrant and the
plan of distribution, and liability
protection for investors under the
Securities Act of 1933, The proposal also
places certain additional limitations
upon the availability of shelf registration
for primary, at the market offerings of
equity securities, The proposed Rule is
designed to facilitate the development of
innovative capital raising techniques
which reduce burdens and costs to
registrants while maintaining full
investor protection under the federal
securities laws and is one of a series of
revisions and proposals published today
that are designed to eliminate out-
moded and duplicative requirements
and to enhance the integration of
disclosure systems.

DATE: Comments should be received on
or before October 30, 1981.

ADDRESSES: Comments should be
addressed in triplicate to George A.
Fitzsimmons, Secretary, Securities and
Exchange Commission, 500 North
Capitol Street, Washington, D.C. 20549,
Comment letters should refer to File No.
$7-896. All comments received will be
available for public inspection and
copying in the Commission's Public
Reference Room, 1100 L Street, NNW.,
Washington, D.C. 20549.

FOR FURTHER INFORMATION CONTACT:
Beverly Rubman, (202) 272-2604, or




42002

Federal Register / Vol. 46, No. 159 / Tuesday, August 18, 1981 / Proposed Rules

Catherine Collins McCoy, (202) 272~
2589, Office of Disclosure Policy,
Division of Corporation Finance, and,
with respect to market-related matters,
Carlos Morales, (202) 272-2876, Division
of Market Regulation, Securities and
Exchange Commission, 500 North
Capitol Street, Washington, D.C. 20549.

SUPPLEMENTARY INFORMATION: The
Commission has revised in response to
public comment proposed Rule 462A [17
CFR 230.462a) under the Securities Act
of 1933 (“Securities Act”) [15 U.S.C. 77a
et seq.] which, if adopted, would permit
the registration of securities that are to
be offered and sold on a delayed or
continuous basis in the future (“'shelf
registration"”) and today is republishing
the revised Rule for further comment.
Proposed Rule 462A, as revised, differs
in certain significant respects from the
original proposal. However, the
proposed Rule would still permit shelf
registration of securities, provided that
certain conditions, designed to assure a
bona fide intent to offer and sell the
securities registered, the availability of
accurate and current information and
liability protection under the.Securities
Act, are met, The proposal has been
revised to place certain limitations upon
the availability of shelf registration for
at the market offerings of equity
securities made by or on behalf of the
registrant. If proposed Rule 462A is
adopted, the Commission intends lo
eliminate Guide 4 of the Guides for the
Preparation and Filing of Registration
Statements and Periodic Reports (the
“Guides"”) ! that currently contains staff
policy concerning shelf registration.®

The Commission recognizes that
proposed Rule 462A, particularly insofar
as it would permit, for the first time,
primary offerings of equity securities on
a continuous basis, may result in the
development of innovative capital-
raising methods of public companies
that can serve the interests of issuers
and the investing public. At the same
time, because the proposal is a
significant departure from past practice,
the Commission intends to monitor the
operation of the Rule, if adopted, in
order to insure that its purposes are met
and that abuses do not develop.

The Commission today has proposed
or reproposed for comment in separate
releases several other rulemaking
proposals. These proposals include: (1) a
three tier system for the registration of
securities, Forms 8-1, S-2 and S-3

! See Securities Act Reloase No. 4936 [December
9. 1966) [39°FR 18617}, as amended.

? Sew di jon of the proposed disposition of all
of the Guides in Securities Act Release No. 6332
[Augunt 6, 1981).

(originally denominated for comment
purposes as Forms A, B and C):* (2)
expansion of Regulation S-K [17 CFR
229.001 et seq.] to include additional
disclosure items and the rescission of
the Guides, other than Guides relating to
specific industries, thereby completing
the Commission's “sunset” review of the
Guides;* (3) amendments to Regulation
C under the Securities Act [17 CFR
230.400 through 230.494] and Regulation
12B [17 CFR 240.12b-1 through 12b-36]
under the Securities Exchange Act of
1934 ("Exchange Act"} [15 U.S.C. 78a et
seq.] to simplify and clarify procedural
requirements, thereby commencing the
Commission’s “sunset” review of those
regulations;® (4) a rule relating to the
responsibility of persons subject to
Section 1 of the Securities Act [15 U.S.C.
77k] in an integrated disclosure system;®
(5) a statement of the Commission's
policy with respect to the disclosure of
security ratings;? and (6) amendments to
other Securities Act registration forms ®
and certain Exchange Act forms and
schedules ? to incorporate the new
Regulation S-K provisions and make
other changes. These proposals
represent the next major step in the
Commission's efforts to achieve a
simplified and integrated disclosure
system under the Securities Act and the
Exchange Act, as well as the
continuation of the Commission's
“sunset" review of all existing rules and
regulations,

Pursuant! to Section 805(b) of the
Regulatory Flexibility Act, 5 U.S.C.
805(b), the Chairman of the Commission
has certified that the rulemaking
proposed herein will not, if promulgated,
have a significant economic impact on a
substantial number of small entities.
This certification, including the reasons
therefor, is attached to this release.

I. Background

On December 23, 1980, the
Commission issued a release °
(hereinafter referred to as the "Guides
Release") in which it proposed for
comment the reorgnization of Regulation

? Securities Act Release No. 6331 [August 6, 1981),
as originally proposed in Securities Act Release No,
6235 (September 2, 1880) [45 FR 63683] (the “ABC
Release™),

* Securities Aot Release Mo, 6332 {August 6, 1981)
{the "Regulation S-K Release™). as originally

In Securities Act Release No. 6278
(December 23, 1680) [45 FR 78] (the “Guides
Reloase™). ]

* Securities Act Release No. 6333 {August 6, 1981)

~{the "Regulation C Releaseo™).

# Securities Act Release No. 8335 (August 6, 1881).

* Securities Act Release No. 6336 [August 6, 1081).

* Securities Act Release No. 6337 [Augus! 6, 1981).

* Securities Act Release No. 6338 {Aogus! 6, 1981).

#Securities Act Release No. 6276 [December 23,
1680) [46 FR 78}.

S-K, the elimination or codification in
Regulation S-K or Regulation C of all of
the Guides, ! except those pertaining to
specific industries, and certain revisions
to the General Rules and Regulations
under the Securities Act [17 CFR 230.100
et seq.] and the Exchange Act [17 CFR
240.0-1 et seq.]. The Commission's
proposal concerning shelf registration
derived from its analysis and discussion
of Guide 4. Guide 4 interprets the last
sentence of Section 6{a) of the Securities
Act [15 U.S.C. 77f(a)}—that "[a]
registration statement shall be deemed
effective only as to the securities
specified therein as proposed to be
offered"—as prohibiting the registration
of securities for a delayed or postponed
offering. However, the Guide also cites
various instances in which such shelf
registration is permitted, for example,
when the registrant proposes to engage
in & continuing acquisition program or in
the case of securities underlying
exercisable options, warrants or rights.
In the Guides Release, the
Commission discussed the policies
underlying Section 6(a) of the Securities
Act and practice under Guide 4.'* It
concluded that “a restrictive policy on
shelf registration is not appropriate or
necessary for the protection of
investors.” ** The Commission,
therefore, proposed that Guide 4 be
eliminated and that its stated
prohibition of shelf registration be
replaced with proposed Rule 462A
which would permit shelf registration
provided that certain conditions are meL.
The Commission received twenty-two
letters in response to its invitation for
public comment. ! The commentators
generally favored the Commission’s
efforts to clarify and expand the
permissible uses of shelf registration. In
particular, these commentators observed
that the proposal would provide issuers
with the flexibility to take advantage of
favorable conditions in a changing
market and that it would facilitate the
development of innovative techniques

"For a description of the background and

’ development of the Guldes generally, sew 46 FR at

B82-83.

“Soe the discussion in 46 FR a! 87-88.

46 FR at 88

“Letters were recelved from the following
catogories of commentatars: corporations [10); law
firms and associstions (7); the securities industry
(4); und other nssociations (1). Copies of these
letters are available for public inspection and
copying in the Commission’s Public Reference Room
{File No. §7-808). For the convenience of the public.
a copy of the summary of comments prepared by
the staff of the Commission has been pluced In File
No. §7-860 and also is available for public
inspection and copying. In addition, File No, §7-869
contains all comment letters received by the
Comimission concerning the other proposals in the
Guidgs Release und a copy of the comment
summary prepired by the Commission's stall.
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for raising capital, thus reducing
burdens and costs to registrants. At the
same time, a substantial number of
specific comments were directed to
various aspects of the Rule as proposed.
particularly with regard to expanding
the types of offi for which shelf
registration would be available and
revising the undertakings to file post-
effective amendments to the registration
statement, Commentators also
responded to specific questions raised in
the Release concerning the market
impact of certain forms of primary
offerings that would, for the first time,
be permitted b{lthe proposed Rule. The
Rule proposed herein reflects many of
those comments and suggestions. The
specific comments and responses are
discussed where appropriate in the
following portions of this release.

Several commentators were
concerned that proposed Rule 462A did
not attract widespread attention and
comment from issuers and investment
bankers because the proposal appeared
in the middle of a lengthy release
detailing the re-organization of
Regulation S-K and the generally
nonsubstantive incorporation of
provisions from the Guides into
Regulation S-K and Regulation C. These
commentators recommended that the
proposal be republished for comment in
a separate release in order that it
receive the careful consideration that it
deserves.

In light of these comments, the
revisions made to the Rule as proposed
and the Commission's efforts to develop
a system of integrated disclosure as
reflected in the other releases
promulgated today, the Commission
considers it ap| riate to repropose
Rule 462A for public comment in a
separate release. In so doing, the
Commission expects that all issuers,
market professionals and other
interested persons will receive adecﬁ:ate
notice of its proposals so that thoughtful
comment can be made.

I1. The original Rule Proposal

As previously discussed, the
Commission concluded that shelf
registration of securities could be
permitted if three basic conditions were
met: the seller has a bona fide intention
to offer and sell the securities registered;
accurate and current information about
the issuer and the offering is available
throughout the life of the shelf
registration statement; and investors
recelve full liability protection under the
Securities Act.

To meet the first condition, Rule 462A,
as proposed, permitted the registration
of an amount of securities that
reasonably could be expected to be

offered and sold within two years from
the effective date of the initial
registration statement. However, the
proposed Rule also permitted shelf
registration in certain specific instances
in which it was clear that, at the time of
registration, the seller possessed a bona
fide intent to offer and sell the securities
registered. Therefore, securities could be
registered for a continuous or delayed
offering if they were: (1) reaonably
expected to be offered or sold pursuant
to dividend or interest reinvestment
plans or employee benefit plans of the
registrant; (2) the subject of options,
warrants or rights which were, or within
two years from the effective date of the
initial registration statement would be,
exercisable; (3) issuable upon the
conversion of other securities, if such
other securities also were registered on
the effective date; or (4) pledged as
collateral. Although the proposal set no
outer limits upon the duration of an
offering of the securities so registered,
the registrant was required to undertake
to deregister any of the registered
securities which remained unsold at the
termination of the offering or as to
which there was no longer a reasonable
expectation of sale.

In order to insure that accurate and
current informetion was available
whenever shelf-registered securities
actually were sold, the proposal
required that the registrant include
several specific undertakings in the
registration statement. Under the Rule,
as proposed, the registrant would '
undertake: (1) “[t]o file post-effective
amendments (or, with the permission of
the Commission, prospectuses under
Rule 424(c) [17 CFR 230.424(c)])
whenever required to set forth any
information necessary in order that the
registration statement not contain any
untrue statement of a material fact or
omil to state a material fact necessary in
order to make the statements made
therein not misleading™; and (2) to file
any prospectus required by Section
10{a)(3] of the Securities Act'® as a
post-effective amendment. The proposal
also contained an instruction which
exempted registrants who registered
their securities on proposed Form A ¢
and incorporated by reference their
periodic reports under the Exchange Act
into such registration statements from

15 Section 10(2)(3) of the Securities Act provides
that “when a prospectus is used more than nine
months after the effective date of the registration
statement, the information contained therein shall
be as of a date not more than sixteen months prior
1o such use so far as such information is known to
the user of such prospectus or can be furnished by
such user without unreasonable effort or expense.”
15 US.C. 77}{a)3).

1% Sge the ABC Release.

filing post-effective amendments if the
information those amendments would
have contained was included in those
periodic reports—unless the prospectus
contained a material misstatement of
fact or failed to state a material fact
necessary to make the information in
the prospectus not misleading as of any
time during the offering.

In order to insure that liability
protection under the Securities Act
remained in force throughout the life of
the shelf registration statement, the
proposal mandated one additional
undertaking. Pursuant to that
undertaking, the registration statement
would specify that each post-effective
amendment would be deemed to be a
new registration statement relating to
the securities offered therein and the
offering of such securities at that time
would be deemed to be the initial bona
fide offering thereof.

Finally, the Rule, as proposed,
declared that its provisions did not
apply to registration statements filed by
investment companies registered under
the Investment Company Act of 1940 [15
U.S.C. B0a-1 et seq.|.

I11. Synopsis of the Revised Rule
Proposal

At the outset, the Commission wishes
to emphasize that proposed Rule 4624 is
a procedural rule that applies to
securities which are registered on any
registration form and are intended to be
offered in a certain fashion—that is, on
a continuous or delayed basis. It does
not affect the eligibility of registrants
{domestic or foreign private issuers) to
use any of those forms, " nor does it
alter the disclosure requirements
contained in those forms, excepl insofar
as the Rule may add certain items of
disclosure or undertakings, nor does it
change any other provisions in the
forms, such as those detailing the
incorporation by reference of Exchange
Act reports or setting forth specific
prospectus or report delivery
requirements, '*

The revised proposals generally
reflect the following changes to Rule
462A as it was originally proposed: (1)

T Registrants should be aware thal, under
proposed Rule 401(b) of Regulation C |17 CFR
230.401(b)), they must meet the eligibility criteria for
the use of the form upon which the securities have
been registered at the time that they file uny post-
effective amendment for the purposes of meating
Section 10{a}{3) of the Securities Act. See the
Regulation C Release.

"In particular. registrants should be aware that a
Form S§-8 [17 CFR 210.61b| registration statement for
securities issued pursuant 1o an employee benefit
plan is ulmost always a shell registration under
proposed Rule 462A. The provisions of the proposed
Rule are intended to harmonize with the
requirements of Form S-8.
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the proposal expands somewhat the
provisions concerning the amount of
securities that can be registered on a
shelf registration statement so that
securities to be issued upon the exercise
or conversion of outstanding options,
warrants, rights or convertible securities
are treated equally and are not subject
to a two year limitation for reasonable
expectations of sales; (2) similarly,
securities offered and sold by persons
other than the issuer, a subsidiary of the
issuer or a person of which the issuer is
a subsidiary (“secondary offerings") and
securities registered on Form S-12 [17
CFR 239.19] and Form C-3 [17 CFR
239.5}—American depositary receipts for
foreign securities—can be registered
without regard to the two-year standard;
(3) in the case of a registration
statement for a primary at the market
offering of equity securities, the offering
and sale must be made through an
underwriter or underwriters, who must
be named in the prospectus;*® and (4)
the proposal now exempts from its
coverage only certain investment
companies registered under the
Investment Company Act of 1940, and
registration statements filed by any
foreign government,

In addition, the undertakings set forth
in the original proposal and the
instruction to the Rule regarding
permissible incorporation by reference
have been modified and moved to a new
section of Regulation S-K entitled
“Undertakings.” [17 CFR 229.512(a)].*®
As now proposed, post-effective
amendments to the registration
statement would be required in the
following situations: (1) to include a
prospectus required by Section 10{a)(3)
of the Securities Act; (2) to reflect any
facts or events arising after the effective
date of the registration statement which,
individually or in the aggregate,
represent a fundamental change in the
information set forth in the registration
slatement; and (3) to include any
material information with respect to the
plan of distribution, including (but not
limited to) any addition or deletion of a
managing underwriter, other than as a
co-manager.®' Furthermore, the proposal

*The provision of the proposed Rule relating to
primary at the market equity offerings is discussed
In u separate section ot the end of the release. That
section also discusses certuin issues raised by the
commentators concermning the interrelationship of
proposed Rule 482A and the antimanipulative rules
under the Exchange Act, particularly Rule 10b-8 {17
CFR 240.10b-6).

®This release discusses each undertaking that is
applicable to a shelf registration statement and
includes the full text of the proposed undertakings.

* In addition, where appropriate, registrants can
continue to reflect other material changes in or
additions to the Information contained in the

now would permit incorporation by
reference of periodic reports filed under
the Exchange Act in lieu of a post-
effective amendment for registration
statements upon Form S-8 as well as
upon proposed Form S-3.

A, Bona Fide Intention to Offer and Sell

Commentators generally favored the
proposals contained in subparagraph
{a)(1) of the Rule, as proposed. However,
a number of suggestions were made to
expand or clarify the permissible
categories of securities that would be
eligible for shelf registration under the
proposed Rule. The specific
recommendations and revisions made to
the proposal in response to the comment
letters are described in detail below.

1. The Two Year Standard. Rule 4624,
as proposed, provided that any security
could be registered on a shelf
registration statement in an amount
which is reasonably expected to be
offered and sold within two years of the
registration statement's effective date.
The majority of the commentators that
addressed this provision approved of
the two year test because it would
provide a flexible yet measurable
standard by which to evaluate the
amount of securities to be registered
under the Rule.* However, one
commentator suggested that the Rule
itself, not just the release, should make
clear that the two year standard applies
only to the reasonable expectations of
the seller at the time of registration and
does not set a limit upon the duration of
the actual sales efforts. In accordance
with that suggestion, subparagraph
(a)(1)(i) has been revised to indicate that
the reasonable expectation of sales is to
be measured at the time that the
registration statement is declared
effective.

Several commentators objected to the
two year standard, noting that Section
6(a) of the Securities Act itself contains
no such limitation upon sales or
intentions to sell and that no limitation
is currently imposed by the Commission
upon permissible shelf registrations on
Form S-16 [17 CFR 239.27] for secondary
offerings or offerings of securities
underlying options, warrants, rights or
convertible securities. These
commentators asserted that other
provisions of the Rule, as proposed,
notably the undertakings to deregister,
to provide current information and to

registration statement by means of a prospoctus
under Rule 424{c) without Commission permission.

#In the Guides Release, the Commission
explained that the two year benchmark was derived
from general staff practice in evaluating the
reasonableness of the amount of the securities that
were proposed (0 be tegistered in light of the
purposes of the proposed offering.

file post-effective amendments and
prospectuses under Rule 424(c)**—are
sufficient to deal with the unique
problems raised by shelf offerings. At
the same time, one of these
commentators did recognize that “there
is some feeling of concern about a
completely open-ended registration for a
primary offering of securities.”

In regard to registration statements for
secondary offerings, one commentator
observed that Commission concerns
about an open-ended shelf registration
would not exist because the amount of
securities to be offered would be fixed
by the amount owned by the selling
security holder. In addition, this
commentator asserted that a selling
security holder might lose his or her
right to compel the issuer to register the
securities owned 24 if all such securities
were nol registered for later resales, In
light of the comments received, the
Commission has modified the proposal
so that secondary offerings of
securities—that is, securities offered and
sold solely by or on behalf of a person
or persons other than the registrant, a
subsidiary of the registrant or a person
of which the registrant is subsidiary—
may be registered without regard to the
two year standard.®® This change
accords with current practices, The
Commission’s considerable experience
with shelf registration for secondary
offerings has not demonstrated a need
to impose any limitations upon the
amount of securities registered for such
offerings.

The Commission continues to believe,
however, that subparagraph (a)(1)(i),
with the two year benchmark, is an
appropriate condition to its allowing the
general use of shelf registration
statements for primary offerings. The
entire structure of the Securities Act is
transactional—that is, its requirements
are triggered by the occasion of an offer
and sale of securities. For this reason,
since its earliest experiences under the
Securities Act, the Commission
consistently has interpreted ths last

" These requirements ap as subparagraphs
{aM2)(i). (i) and {iv) of Rule as originally
id,

propose

¢ Under section 6{a) of the Securities Act. only
the issuer can register securities for sale. In order to
protect themselves, persons receiving unregistered
securities frequently enter into arrangements with
the issuer at the time of receipt of these securities
that allow such persons, under specified
circumstances, to compel the issuer to registor the
securities so received for resale by those persons.

25 This revision is reflected in subparagraph
(a){1}{li) of the proposed Rule, as modified. A
comparable change has been made in the
Instructions to Form S-8 concerning resales by
affiliates of securities roceived purspantto
registered employee benefit plans, See Securities
Act Releaso No. 6337, supro.
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sentence of Section 6(a) as permitting
only the registration of securities that
the registrant proposes to offer in the
proximate future.?® In the Commission's
view, the registration of an unlimited
amount of securities to be offered and
sold over the course of many years into
the future is inconsistent with the basic
framework of the Securities Act, as well
as the specific provision in Section 6(a).
At the same time, the Commission
believes that permitting shelf
registration for certain offerings of
securities that the registrant reasonably
expects to offer and sell within the next
two years would provide such a
registrant with a desirable degree of
flexibility to meet often-changing market
conditions without harming the structure
and purposes of the Securities Act.
Furthermore, an issuer can,reasonably
be expected to make financial plans at
least two years in the future so that the
registration of securities pursuant to
subparagrarf’h (a)(1)(i) of the proposed
Rule accords with the statutory
language that a registration stalement
pertain to securities “as proposed to be
offered.” Accordingly. the two year test
of subparagraph (a)(1)(i) has been
retained insofar as it applies to offerings
by or on behalf of the registrant, its
parents and its subsidiaries.®”

2. Employee Benefit Plans and
Dividend and Interest Reinvestment
Plans. The commentators generally
approved of this provision but made
several suggestions for additions or
clarifications as to the scope of the
proposal. For example, several
commentators noted that the term
“employee benefit plan” might be too
restrictive because it could be
interpreted as applying to plans
available only lo large numbers of
employees, as distinct from plans
available only to salaried or
management employees or because it
might not be viewed as encompassing
all plans devised by registrants pursuant
to which securities are issued to
employees. Also, several commentators
noted that the provision does not

0 See, 0.g.. In re United Combustion
Coprporation, 3 S.E.C. 1062 (1938); In re Shawnee
Chiles Syndicate, 10 S.E.C. 109 (1941).

371t should be noted that subparagraph (a)(1) of
the proposed Rule would codify the permissible
forms of shelf registration under Guide 4 except that
securities which might be issued in a continuing
acquisition :rogum over a period longer than two
years would become subject to the two year
limitation. Also, assuming Guide 10 Is eliminuted, as
proposed in the Guldes Release (46 FR at 62},
transferable options, warrants or rights and
securities issuable upon their exercise thal ure
issued to underwriters in connection with a public
offering of securities would no longer be required to
be registered although proposed Rule 462A would
ae?nn such registration. See the Regulation 5-K

tlease.

entirely parallel that contained in the
Instructions to the use of Form S-16 that
permits the registration for continuous
offerings of securities issued pursuant to
dividend or interest reinvestment
plans.*$

The Commission agrees with the
commentators that the scope of the
subparagraph is not sufficiently clear in
the absence of definitions for the terms
used. Accordingly, the Commission is
proposing that the phrases “employee
benefit plan” and “dividend or interest
reinvestment plan” be defined and that
such definitions appear, not in revised
Rule 462A, but in the definitional section
of Regulation C ® so that they will apply
to all registration statements filed under
the Securities Act.* The proposed
definitions reflect the suggestions made
by the commentators and are intended
to encompass all plans mentioned by
those commentators. However, any
other issuer plans that do not meet the
proposed definitions could still be
registered in accordance with the two
year standard in subparagraph (a)(1)(i)
of the proposed Rule.”

Finally, the provision in proposed
Rule 462A has been modified so that it
applies to “securities which are to be
offered and sold pursuant to a dividend
or interest reinvestment plan or an
employee benefit plan of the
registrant."*

3. Securities Underlying Options,
Warrants or Rights or Convertible
Securities. Commentators questioned
the differences in treatment accorded
securities underlying options, warrants
and rights, on the one hand, and

% Soe Item 4 of General Instruction A to Form S~
186 [17 CFR 239.27). This same provigion was
incorporated Into propoged Form A. See the ABC
Release, supro, 45 FR at 63710, That provision bas
been revised and republished in Securities Act
Release No, 6331, supro,

®See proposed Rules 405(7) and 405(k) as
discussed in the Regulation C Release. In particular,
one commentator suggested that it was unclear
whether options issued under a registrant’s
employee plan would be covered by subparagraph
{a){1){ii) or by subparagraph (a){1){1if){A) of the
proposed Rule because the latter provision
generally deals with securities underlying options,
warrants and rights. Another commentator
suggested that monthly investment plans be
included specifically in subparagraph (a){1){ii). For
a description of these latter plans and their status
under the Securities Act see Securities Act Release
No. 4790 (July 13, 1965) [30 FR 9059}. All of these
plans clearly would be “employee plans"
under the definition proposed today in Regulation C,

»8ucurities offered pursuant to employee benefit
plans generally are uﬁnmed on Form $-8 bul

Hh u’.' P 3 Aofiniil nor prop d Rule
462A is limited 1o securities which may be
registered on Form S-8.

MFor example, the stafl has processed
registration statements for shelf offerings of
common stock to customers of several large public
utilities. See, e.g. File No. 2-67577.

[t also has been redesignated as proposed
subparagraph {a)(1)(il).

convertible securities, on the other hand,
by the proposed Rule. In particular,
chose commentators who objected to
the two year standard in subparagraph
(a)(1)(i) of the proposed Rule also
opposed the inclusion of a two year test
for exercisable options, warrants or
rights. Another commentator
recommended that a two year limitation
also be imposed upon convertible
securities to make the two provisions
congruent.

Several commentators also objected
to the fact that the proposal permitted
the registration of all securities
underlying options, warrants and rights
irrespective of the registration status of
those options, warrants or rights while
securities underlying convertible
securities could not be registered unless
the convertible securities themselves
were registered on the effective date of
the shelf registration statement. These
commentators observed that the
treatment of convertible securities is
inconsistent with current practice under
Form S-16 and that there is no need for
such a provision,

The Commission agrees in both
instances with the observations of the
commentators and has revised proposed
Rule 462A to accord equal treatment to
both classes of securities. Under the
proposed Rule, as revised, shelf
registration will be available for
securities “to be issued upon the,
exercise of outstanding options,
warrants or rights,”* without regard to
the time period of possible exercise. At
the time the options, warrants or rights
are registered, the registrant clearly is
proposing to offer the underlying
securities, irrespective of when the
actual exercise occurs. Therefore, a two
year limitation is unnecessary just as it
is in the case of securities to be issued
upon the conversion of other securities.

Similarly, the Commission has
determined that there is no need to
require that the convertible securities
themselves be registered in order to
allow the shelf registration of the
underlying securities. This requirement
has been eliminated from the proposed
Rule. The Commission now proposes o
permit shelf registration for “securities
which are to be issued upon conversion
of other outstanding securities."** It
should be noted that the proposed
provision is not limited to situations in
which securities are convertible only
into other securities of the same issuer;
rather, it applies equally to securities

’liudbpnnmph (a)(1){iv) of the proposed Rule, as
revi

MThe provision has been redesignated
tub‘p‘:dnmph (#){1){¥) of the proposed Rule, as
revised.
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convertible Into securities of an affiliate
or of an unrelated issuer,”

4. Pledged Securities. No
commentators addressed this provision.
The Commission continues to believe
that it is appropriate to single out
pledged securities for registration under
Rule 462A without regard to the two
year standard. Those securities are the
subject of a bona fide intent to offer and
sell because the prospective seller has
transferred a legal right to sell the
securities in question to the pledgee.
Therefore, the provision appearing in the
original Rule proposal has been retained
and redesignated as proposed
subparagraph (a)(1)(vi),

5. Securities Registered on Form S-12
and Form C-3 The proposed Rule has
been tevised to include an additional
category of securities that may be
registered on a shelf registration
statement without regard to the two
year standard. The revised proposal
now would include American depositary
receipts (“ADRs") * registered on Forms
$-12 {17 CFR 239.19] and C-3 [17 CFR
239.5]. An ADR is a substitute trading
certificate. It is usually issued by a US.
bank, denominated in shares, and
certifies that a stated number of
securities of a foreign private issuer
have been deposited and will be held as
long as the ADR remains outstanding.
Once a depositary arrangement has
been created, usually at the instigation
of a U.S. broker or arbitrageur, any
person can deposit securities of the
foreign issuer and receive registered
ADRs at any time. This system has
functioned without incident, and the
Commission sees no need to alter
current practice. Accordingly,
subparagraph (a)(1)(vii) of proposed
Rule 462A would permit the shelf
registration of ADRs without regard to
the two year limitation.

6. Outer Limits. In the Guides Release,
the Commission requested specific
comment on whether some outer limit
ought to be placed upon the duration of
a shelf offering.?” The commentators
uniformly opposed such a requirement.
Most commentators argued that an outer
limit was unnecessary because the
proposed Rule required the registrant to
undertake to deregister securities under

*In fuct, under Section 3(a}{9) of the Securities
Act [15 US.C, 77(c)(a)(8})]. many conversions of
securities into securities of the same issuer would
be exemp! from registration under the Securities
Act That provision exempts “any security
exchanged by the issuer with its existing security
holders exclusively whare no commission or other
remuneration is paid or given directly or indirectly
for soliciting such exchange.”

¥These securities are occasionally referred lo as
“American shares,” “American shares certificates,”
or "New York shares.”

46 FR a1 89,

certain circumstances and to provide
current information throughout the life
of the shelf registration statement. At
this time, the Commission agrees with
the commentators that no outer limit
ought to be placed on the length of a
shelf offering provided that the other
conditions in proposed Rule 462A are
met. Nonetheless, the absence of such
outer limits confirms the importance of
careful scrutiny of the amounts of
securities that are proposed to be
registered. One commentator urged that
the staff defer to the good faith judgment
of the registrant or selling security
holder in determining the proper amount
of securities to be registered. The
Commission does not intend that its
staff would second-guess the sellers’
good faith determinations. However,
registrants should be prepared, when
requested, to furnish as supplemental
information the justification for the
registration of the particular amount of
securities.

7. Undertaking to Deregister. As noted
by several commentators, the two year
standard contained in subparagraph
(a){1)(i) of the proposed Rule and the
absence of an outer limit upon the
duration of a shelf offering were
balanced by a reguirement in
subparagraph (a){2)(iv) of the proposed
Rule that the registration statement
contain an undertaking by the registrant
to deregister by post-effective
amendment any of the registered
securities which remain unsold at the
termination of the offering or as to
which there is no longer a reasonable
expectation of sale.

Of the four commentators that
addressed this provision, three objected
to the undertaking to deregister
securities when there is “no longer a
reasonable expectation of sale,” These
commentators observed that the phrase
is so subjective and imprecise as to
make compliance difficult. In addition,
they noted that this undertaking is an
unnecessary change from current
practice.*® Two commentators explained
that, in most instances, the registrant or
selling security holder would elect to
deregister securities as to which there
was no longer a reasonable expectation
of sales in the foreseeable future
because, in the words of one
commentator, of “the disclosure and
other restrictions” imposed upon them
and their underwriters by the Securities
Act. However, these commentators
believed that the decision to deregister
should be lefl to the registrant or selling
security holder.

" Sew, e.g. clause (d) of Undertaking A to Forms
$-16, and 5-7 {17 CFR 299.26] and clause {4) of
Undertaking B to Form S-8.

The fourth commentator to address
this provision argued that the first half
of the undertaking—to deregister
securities upon the termination of the
offering—lacked clarity because of the
difficulty in defining-the term "offering”
when there may be several definable
offerings made within the longer life of a
shelf registration statement. This
commentator recommended that the
undertaking encompass only
deregistration when there is no longer a
reasonable expectation of sale.

‘The Commission shares the concern
of most commentators on this provision
that a standard based upon termination
of reasonable expectations of sales may
be too subjective and imprecise to be
meaningful. For example, market
conditions or other economic forces may
make sales unlikely during a certain
period but the seller still may want to
sell the securities as soon as conditions
improve. In that instance, the seller
would be required to analyze at what
point it no longer could reasonably
expect to sell the securities in question.
Under today's current volatile market
conditions, sales might be impossible for
several months or the situation might
change quickly so that sales might
resume after a hiatus of several days.
The Commission would not, therefore,
ordinarily conclude that the securities
should be devegistered in those
circumstances.

Accordingly, the Commission has
determined that an undertaking to
deregister securities should only apply
to securities that remain unsold at the
termination of the offering. As
previously noted, this requirement
currently appears in several registration
forms and does not seem to have
generated any confusion as to its
meaning. The phase “termination of the
offering” has been and should continue
to be interpreted as referring to the
overall offering of all securities
registered which may be composed of
smaller distributions as described in the
plan of distribution. In the Commission’s
view, the deregistration requirement
helps in verifying that all the
requirements of the Securities Act—
particularly the requirements of
updating the prospectus under Section
10{a)(3) and delivering the prospectus
under Section 5(b)—are mel. Such a
requirement in the form of an
undertaking also serves to remind
registrants that their obligations under
the Securities Act do not cease when the
registration statement becomes
effective.




Federal Register / Vol. 46, No. 159 / Tuesday August 18, 1981 / Progosed Rules 42007

————————————

B. Accurate and Current Information

As discussed in the Guides Release,
early Commission reaction against the
use of shelf registration arose, in large
part, from the fact that the registration
of securities that were not to be offered,
in whole or in part, for immediate sale,
gives “the appearance of a registered
status" ** without providing its true
substance—accurate and current
information.* Rule 462A proposed to
meet that basic concern of the Securities
Act by requiring the registrant to include
in the registrafion statement several
undertakings which would insure that
investors receive accurate and current
information no matter when the shelf-
registered securities are sold.

1. Undertakings to File Post-Effective
Amendments. Although many
commentators agreed that the
undertakings required in subparagraph
(a)(2) of the proposed Rule would
provide adequate and appropriate
protection for investors, others
questioned the appropriateness of the
requirement that material changes to the
prospectus must be made generally by
post-effective amendment, rather than
by prospectus under Rule 424(c).*

Commentator opposition to the
proposed use of post-effective
amendments to reflect material changes
generally rested upon two arguments.
First, commentators believed that
updating by post-effective amendment
resulted in unnecessary expense and
delay.** Commentators further observed
that the registration statement normally
will be updated annually pursuant to
Section 10{a}(3) of the Securities Act and
subparagraph (a)(2)(ii) of the proposed
Rule, so that a prospectus used in a shelf
offering would not remain unchanged for
an inappropriately long period of time.
The prospectus also would remain
subject to the liability standards of
Section 12(2) of the Securities Act [15
U.S.C, 771(2)].* Several commentators

*In re United Combustion Corporation, 3 SEC,
1062, 1063 (1938),

“ See In re Shawnee Chiles Syndicate. 10 SE.C.
106, 113-14 (1941); Hodes, “Shelf Registration: The
Dilemma of the Securities and Exchange
Commission,” 49 Va. L. Rev, 1106 (1963); 40 FR at 87,

“ Amendments reflected in such prospectuses
also are called “stickers” or “prospectus
supplements,”

“The use of post-effective amendments was used
to Involve delays because such amendments must
be filed with the Commission and declared effective
under Section 8(c) of the Securities Act (15 US.C.
77h{c)}. Also, each such amendmeny, is deemed to be
4 new registration statement and lability attaches
to the entire prospectus as of the date of the post-

effective amendment. See proposed ltem 512(a)(2) of .

Regulation S-K. as discussed infro,

“Section 12(2) of the Securities Act imposes
liability upon any person who offers or sells a
security by means of a prospectus (which would
include & sticker) or oral communication which

also pointed out that, under current
practice, stickers are often used to
disclose material developments,

The second line of comments centered
upon the fact that currently no
guidelines or instructions delineate
when updating may be accomplished by
post-effective amendment or by sticker,
These commentators recommended that
the Commission take some rulemaking
action, in Rule 462A or elsewhere, to
clarify the situation. Also, several
commentators objected to subparagraph
(a)(2)(i) as proposed because it seemed
to require specific Commission
permission before a sticker could be
used. They explained that such a
requirement is contrary to present
practice and would seem to impose new
delays upon the updating process.

The updating requirements of
proposed Rule 462A have been revised
and consolidated in response to the
comments received and further
Commission analysis. The Commission
is now proposing that registrants
undertake to file post-effective
amendments under the following
circumstances: (1) to include any
prospectus required by Section 10(a)(3)
of the Securities Act;* (2) to reflect any
facts or events arising after the effective
date of the registration statement (or the
most recent post-effective amendment
thereof) which, individually or in the
aggregate, represent a fundamental
change in the information set forth in the
registration statement;** and (3) to
include any material information with
respect to the plan of distribution not
previously disclosed in the registration
statement or any material change to
such information in the registration
statement, including (but not limited to)
any addition or deletion of a managing
underwriter other'than as a co-
manager.*

The first undert regarding
prospectuses required by Section
10(a)(3) of the Securities Act reflects
current staff practice and received no
adverse comment when proposed in the
original version of Rule 462A.

The second undertaking, to present
fundamental changes to information in
the registration statement as a post-
effective amendment, is a refinement of
the initial proposal made in proposed
Rule 462A. The Commission continues to

contains or omits to state a material fact unless
such person can prove tha! be did not know, and in
the exercise of reasonable care could not have
known, of the untruth or omission.

“This is proposed as Item 512{a)(1){1) of
Regulation S-K.

“Thins is proposed as [tem 512{a)(1){ii) of
Regulation S-K.

“This is proposed as ltem 512(a){1){iii) of
Regulation S-K.

believe that the filing of a post-effective
amendment is appropriate in certain
instances in order to insure full statutory
liability for the information disclosed
and to afford the Commission's staff an
opportunity to review that disclosure in
appropriate cases. However, the
Commission also is aware that staff
practice concerning the filing of post-
effective amendments and stickers, for
all registration statements, has been
somewhat flexible depending on'the
nature of the information to be disclosed
or modified and the ability to reflect that
information in a short sticker to the
prospectus. The Commission wishes lo
preserve that flexibility within the
context of a shelf registration statement
and also believes that a detailed listing
of the situations in which post-effective
amendments or stickers must be used is
neither feasible nor desirable. Therefore,
the proposal has been revised to
eliminate any requirement that
Commission permission is needed
before a sticker can be used and to raise
the threshold for requiring the filing of a
post-effective amendment to those facts
and events that represent fundamental
changes to the information in the
registration statement.

The use of the term “fundamental" is
intended to reflect more accurately
current staff practice under which post-
effective amendments are filed when
major and substantial changes are made
to information contained in the
registration statement.*” Material
changes that can be accurately and
succinctly stated in a short sticker
would continue to be permitted. While
many variations in matters such as
operating results, properties, business,
product develoment, backlog,
management and litigation ordinarily
would not be fundamental, major
changes in the issuer's operations, such
as significant acquisitions or
dispositions, would require the filing of
a post-effective amendment.** Also, any
change in the business or operations of
the registrant that would necessitate a
restatement of the financial statements
always would be reflected in a post-
effective amendment.* At the same

“The proposal also reflects the fact that
numerous small chianges 1o information in the
registration statement can cumulatively become
fundamental. Cf. In re Franchard Corporation, 42
SEC. 163, 184-85 (1964).

“Similarly, a change in the registrant’s capital
structure caused by sales of securities under the
shelf registration statement could, If sufficiently
large. be such a fundamental change.

“ See also the undertakings required by the staff
in connection with a shelf registration for a
continuing acquisition program. Letter re Bealrice
Foods Co., [1973] Fed. Sec. L. Rep. (CCH) § 79,351

Continoed
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time, pursuant to the undertaking, a
registrant using a shelf registration
statement for a series of debt offerings
would be able to sticker the prospectus
to reflect changes in interest rates,
redemption prices and maturities.
Although such information clearly is
material to any investor in the
securities, it does not represent a
fundamental change in the information
set forth in the registration statement
when all other details remain the same.

The third undertaking—concerning
additions to or changes in the proposed
plan of distribution—has been included
as a separate provision to reflect the
unique characteristic of a shelf
registration statement. By definition, a
shelf offering does not include one in
which all the securities are offered
immediately upon effectiveness of the
registration statement but, rather, is
intended to occur, in whole or in part, at
some time in the future. In that case, the
registrant may be unable to provide a
full description of the proposed plan of
distribution in the initial registration
statement; or that plan may change over
time. Accordingly. the registrant must
undertake to file a post-effective
amendment to reflect any new material
information about the plan of
distribution or any material change in
the plan already described in the
registration statement.

Under the proposed provision, a
change from an underwriting on a “best
efforts” basis to any variety of “firm
commitment” underwriting, for example,
always would necessitate the filing of a
post-effective amendment. Also, a
registration statement containing no set
plan of distribution or stating generally
that securities would be sold in a variety
of fashions could be declared effective;
however, no sales could be made until
the material aspects of the plan were
filed as a post-effective amendment.

{available January 17, 1873} These undertakings
would be subsumed within the underiaking to file
poat-effective amendments 1o reflect fundamental

* Nonetbeless, if the registration statement
contained a full déscription of several alternative
methods of distribution, including the names of any
underwriters required 16 be named. the method of
compensating those underwriters und the method
by which the offering price would be determined, so
that the only missing infurmation consisted of
numerical details such as price and underwriting
spread, a post-effective amendment would not be
required pursunnt to the undertaking. In such an
instance, the registrant could sticker the prospectus
to reflect the final terms of the transaction, This
situation might occur, for example, when a
registrant generally intended to sell securitios
through an agent y into the marketplace but®
wishad to resorve the option to sell using other
techniques, such as those envisioned by Rules 3991
and 392 of the New York Stock Exchange. Inc. In
those situstions, for example. #t would be
appropriate to indicate the purchuse price from the

At the same time, as noted in the
Guides Release,®! the plan of
distribution for many types of shelf
offerings ordinarily does not change
over time and, therefore, can be
disclosed adequately in advance of the

actual transaction.®? In those situations,”

a post-effective amendment would not
be necessary.

In order to provide additional
guidance to registrants, the undertaking
makes clear that a post-effective
amendment always is required to reflect
the addition or deletion of a managing
underwriter other than as a co-

manager.® In using the term “managing
underwriter,” the Commission is
referring to that underwriter (or
underwriters) who, by contract or
otherwise, deals with the issuer,
organizes the selling effort and
represents any other underwriters in
such matters as maintaining the records
of the distribution, arranging the
allotments of securities offered and
arranging for appropriate stabilization
activities, if any.* If only one
underwriter is involved in an offi

that entity also would be deemed to
the “managing underwriter” for

purposes of this undertaking: also, if
there were a small number of
underwriters performing substantially
the functions previously described, and
if no one underwriter were acting for the
other, each would be a “managing
underwriter."

The Commission specifically requests
comment on whether the term

issuer (the equivalent of the underwriting spread)
and the offering price in the prospectus sticker, It
must be emphasized, however, that a post-effoctive
amendment ordinarily would be required where the
registrunt was unable 1o provide all other
information about each offering plan, apart from
price and spread.

On the other hand, {f, as Is currently the case in
many registration statements for secondary
offerings, the sellers’ plan of distribution provides
for sales of securities in ordinary brokerage
transactions, no post-effective umendment would be
required to name the broker-dealers used, even
though such persons might be deemed to be
statutory underwriters under the Securities Act. See
di;cusulon of treatment of statutary underwriters,
infra.

MSoe 46 FR at 80 n. B8,

For example, shares ure purchased through o
dividend or intorest plan at a price set in
nccordance with a predetermined formula. Also, a
continuous offering of securities into an existing
trading market st the current market price would
require no further description if the agencies for sale
and proposed method of sale were described fully
in the initin] registration statement.

S Thus, if one of two managing were
deloted, orifa d ger were added to one
already present, a post-effective amendment would
no! be required. Generally, the Commisson would
expoct that the addition or deletion of a co-manager
or any other participating underwriter would be
reflected in o sticker to the prospectus.

#See L. Loss, Securitios Regulotion st 167-70 (2d
ed. 1961).

“managing underwriter” is sufficiently
clear based upon the above discussion
or whether a definition should be
included in Rule 462A or in Regulation C
generally. If a definition is
recommended, the Commission requests
that the commentator submit a specific
suggestion.

Given the important role played by
this category of underwriter, the
Commission believes that a change in
managing underwriter, other than the
addition or deletion of a co-manager,
would represent a material alteration to
the proposed plan or distribution, even if
the actual method of distribution
remained the same.* This information
would be especially critical when the
r??iatranl changed from an underwritten
offering to one made without the
involvement of an underwriter, or vice
versa.* The undertaking to file a post-
effective amendment (rather than a
sticker to the prospectus) provides a
formal mechanism to facilitate
underwriter involvement with the
registration statement when such a
material change in the plan of
distribution occurs.

2. Exceptions to the Undertakings to
File Post-Effective Amendments. It
should be noted that the undertakings to
file post-effective amendments are not
in force under two sets of
circumstances. The first exception
applies to all issuers and the second is
peculiar to registration statement filed
on certain forms.

First, the undertaking to file a post-
effective amendment of any kind is
operative only when offers or sales of
securities are being made. Accordingly,
there is no requirement that the :
registrant maintain a so-called
“evergreen” prospectus irrespective of
the existence of offers and sales of
securities. Por example, if securities to
be issued upon the exercise of an option
or warrant have been registered .
pursuant to proposed Rule 462A, and the
market price of those securities is
substantially below the exercise price so
that exercise would not occur, the
registrant need not update the
registration statement. However, the
Commission would expect any

*The critical role pluyed by underwriters in an
offering of shulf-registered securities is furthor
reflected in the addition o
requiremaont that at the marke! offerings of equity
securities must be made through an underwriter o
underwriters acting as principal{s) or agent(s} of the
issuer and named in the prospectus. See discussion
of at the market offerings, infra.

“Soveral commentators also raised issucs
regarding underwriters’ ability to verify information
contained in & shelf registration statoment to sntisly
their due diligence Such concerns are
discussed in socurities Act Release No. 6315, supro.
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registration to be cautious in
determining that the duty to update had
been suspended.

The second exception to the duty to
update occurs in the case of a
registration statement filed upon
proposed Form S-3 or existing Form S-8
where the information required to be
included in a post-effective amendment
by the undertakings in proposed Item
512(a)(1)(i) and (a)(2)(ii) of Regulation S-
K—prospectuses required by Section
10(a)(3) of the Securities Act and
fundamental changes in the information
set forth in the registration statement—
is instead contained in periodic reports
filed under the Exchange Act and
incorporated by reference in the
registration statement.” The exception
does not extend to the requirement to
file a post-effective amendment to
reflect material changes in the proposed
plan of distribution.** Such information
always must be reflected in the
prospectus itself.

This exception had been included in
the original version of proposed Rule
462A only insofar as it applied to
proposed Form S-3 (then denominated
Form A). The commentators generally
approved of the provision but suggested
that it be expanded to two other forms
that utilize incorporation by reference of
Exchange Act reports—Form S-8 and
proposed Form S-2 (then called Form B).
The Commission agrees that inclusion of
Form S-8 in the exception is appropriate
because Form S-8, like proposed Form
S-3, incorporates by reference not only
past Exchange Act reports but all such
reports that are filed subsequent to the
effective date of the registration
statement.® In contrast, proposed Form
S5-2 does not incorporate by reference
those subsequent reports. Therefore, the
duty to update cannot be satisfied by
those documents that are incorporated
by reference in proposed Form S-2;
instead, post-effective amendments
must be filed pursvant to the
undertaking.

One further change has been made

concerning updating through

“'In the case of a financial statement appearing in
a periodic repart that is incorporated by reference
into the registration statement, Rule 439 under the
Securities Act {17 CPR 230.439) and the proposed
amendments thereto assure that the requisite
written consent of the independent accountant is
Lu]n‘ shed to the Commission. See the Regulation C

cleHse.

“Proposed Item 512{a)(1){iii) of Regulstion S-K.

“The is aware that the staff has
laken a flexible position conceming the updating of
information contatned in Form S8, and nothing in
proposed Rule 482A Is intended 10 alter those
practices, See generally Securities Act Release Nos,
5202 (April 2, 1980) (45 FR 23653) and 6281 (January
5 1981) [46 FR 8446): Letter re Crocker National
Corporation (September 25, 1960}; Letter re Allis-
Chalmers {(March 20, 1981).

incorporation by reference of Exchange
Act reports. The original version of the
provision as proposed stated that no
post-effective amendment to a proposed
Form S-3 (then Form A) registration
statement need be filed if the
information was contained in Exchange
Act periodic reports incorporated by
reference In the registration statement
unless the information actually included
in the prospectus contained a material
misstatement of fact or omitted to state
a material fact. In that case, the
prospectus itself would have to be
updated by post-effective amendment or
sticker. This provision has been
removed because it did no more than
restate the issuer’s obligation not to use
a prospectus that has been rendered
materially false or misleading by events
subsequent to the effective date of the
registration statement.® Furthermore,
the issue is not unique to shelf
registration but, rather, arises from the
use of registration forms, such as Form
S-8 and proposed Form S-3, which
permit incorporation by reference of
subsequently filed Exchange Act
reports.“ i

C. Liability Protection Under the
Securities Act. No commentators
addressed the proposal that registrants
must undertake that each post-effective
amendment “shall be deemed to be a
new registration statement relating to
the securities offered therein and the
offering of such securities at that time
shall be deemed to be the initial bona
fide offering thereof.” This undertaking
reflects the Commission’s view of the
law in this area and also the
longstanding staff practice of requiring
the inclusion of such an undertaking in
many shelf registration statements. As
noted in the Guides Release, it has been
included as the third condition to the
expanded use of shelf registration for
reasons of clarification and certainty.®
This undertaking has been retained but
has been moved to proposed Item
512(a){2) of Regulation S-K.

D. Exemptions From the Rule. Rule
462A, as proposed, did not apply to
registration statements filed by
investment companies registered under
the Investment Company Act of 1940
(1940 Act") [15 U.S.C. 80a-1 et seq.]. As

* See Section 12(2) of the Securities Act,

¥ Soe Securities Act Release No. 6331, supra.

“In addition, the Comniission is now proposing
to require that each registration statement upon
proposed Form S$-3 or Form 5-8 contain an
undertaking that each filing of the registrant’s
annual report pursuant 1o Section 13 or Section
15(d) of the Exchange Act also shall be deemed to
be & new registration statement and that the
offering of such securities at that time shall be
deemed the (nitial bona fide offering thereof. See
proposed ltem 512(b) of Regulation 5K in the
Regulation S-K Release.

indicated in the Guides Release,
registered investment companies were
exempted from the proposal in
recognition of the specific provisions for
continuous registration contained in the
1940 Act. One commentator rightly
observed that those provisions apply
only to securities issued by a face-
amount company or redeemable
securities issued by an open-end
management company or unit
investment trust.® Accordingly,
proposed Rule 462A has been changed
to exempt only registration statements
filed by those entities. This amendment
would continue to permit the use of a
shelf registration statement for offerings
of the securities of closed-end
investment companies,* as well as for

- offerings by business development

companies.®

The Guides Release also requested
comment upon whether or not the
proposal should apply to foreign
governments and political subdivisions
thereof.® Although the commentators
that addressed this issue saw no need to
treat these issuers differently from
domestic issuers, most were aware that
the Commission had recently published
as a release a staff interpretative letter
setting forth procedures to be followed
by foreign governmental issurers in
using a shelf registration that differed
somewhat from Rule 462A as proposed

© Section 24(e) of the Investment Company Act of
1940 (15 US.C. 80a-24(e]].

“ Primary and secondary offerings by closed-end
investment companies are registered on Form N-2
{17 CFR 238.14, 17 CFR 274.11a}. Although Form S-
16 also can be used to register secondary offerings
of such companies, closed-end investment
companies would not be permitted to file on
proposed 8-3. See Securities Act Release No. 8331,
supro.

“'The Small Business Investment Incentive Act of
1980 (Pub. L. No. 96-477), inter alia, amended the
1940 Act by estsblishing a new system of regulation
for certain investment companies called "buniness
development companies” ("BDCs"). A BDC is
defined as a domestic, closed-end company that {s
operated for the purpose of making investments in
small and developing businesses and financially
troubled businesses: that offers significant
managerinl assistance to its portfolio companies:
and that has notified the Commission of its election
to be subject to the system of regulation established
by Sectian 55 through 85 of the 1940 Act. Such
companies are required to comply with the periodic

requirements under the Exchange Act and
are not registered as investmen! companies. There
currently is no specific Securities Act reglstration
form for BDCs: however, the staff has requested that
these companies regisier on Form N-2. Investment
Company Act Release No. 11703 {March 26, 1961)
|46 FR 19450).

Seo 40 FR ut 90. These issuers register socurities
pursuant to Section 10(a){2) of the Securities Act by
filing a registration statement containing the
information specified in Schedule B of the Securities
Act, as well as additional statistical information
required by the staff regarding the issuer, its
country. economy and government.
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and also as modified today.* In that
release, the staff indicated that it
viewed the procedures described therein
as an experiment and that, after further
experience, it might recommend that the
Commission codify the interpretation in
a rule. The Commission believes that the
staff has not yet had sufficient
experience with the use of shelf
registration by foreign governments and
political subdivisions thereof and that,
at this time, proposed Rule 462A should
not include these issuers.* Instead.
foreign governmental issuers may
continue to use the procedures set forth
in the staff interpretive letter.

IV. At The Market Offerings

In the Guides Release, the
Commission recognized that the
adoption of proposed Rule 462A would
expand for the first time the availability
of shelf registration to certain kinds of
primary offerings, particularly at the
market offerings of equity securities,
and that such offerings raise novel
market and disclosure concerns. The
Commission requested comment upon
the advisability of limiting the
availability of the Rule for such offerings
and asked specifically whether at the
market equity offerings should be
limited to certain issuers which exceed
the eligibility requirements for use of
proposed Form A or should be limited to
offerings that are sold by or through a
broken-dealer or a limited, named group,
as agent(s) or principal(s).® The
Commission also asked a series of
questions concerning the market
implications of these forms of shelf
offerings, particularly under the anti-
manipulative provisions of the Exchange
Act and the rules thereunder, Rules 10b-
2, 10b-6 and 10b-7 [17CFR 240.10b-2,
10b-6 and 10b-7].™

“* Spe Securities Act Release No. 6240 {September
17, 1980} |45 FR 61609]. In particular, the staff
imposed certain additional prospectus-delivery
requirements upon the registrant and Hmited the
uvailability of the shelf registration to securities
which the regisirant proposed to sell in one year.

“However, the ibove discussion does not affect
the ability of foreign private issuers to utilize shelf
registration procedures under proposed Rule 462A .
wherever sppropriate.

36 FR at 90

“The Commission specifically solicited comment
on

(1) whether and to what exten! there is a potential
for manipulation in connection with fssuer sales in
un at the market offering:

12) whether and 1o what extent any such
manipulative potential would differ from that with
respect to market transactions no! involving the
lssuer;

(3) whether uny potential concerns could be
udequately déalt with by disclosure of the plan of
distribution und any resulting market overhang:

(4) whether and what limitations, if any, should
be imposed on at the market offerings on the basis

A. Requirement of Named Underwriters

All commentators unanimously
opposed any limitation on at the market
offerings based upon outstanding float
or value in the market or any limitation
upon timing or amounts of sales, as had
been suggested in the Guides Release.
Commentators argued that such
limitations were unnecessary,
particularly in view of the issuer's
incentive to preserve an orderly trading
market in its securities. Most noted that
such limitations would impair issuer
flexibility in effecting sales of its
securities pursuant to a shelf
registration and that such flexibility is
the issuer’s primary reason for utilizing
this offering technique,” In addition,
commentators argued that disclosure,
including disclosure of the plan of
distribution and any resultant market
overhang,* generally would constitute
sufficient protection with respect to
most manipulative concerns that might
arise,

Nonetheless, several commentators
did recommend the imposition of certain
conditions upon the availability of shelf
registration for an at the market offering.
Those conditions included requiring the
presence of an underwriter or
underwriters, as well as limiting the use
of shelf registration to issuers eligible to
use proposed Form S-3 or an even more
select group, or to issuers who have
complied with the reporting
requirements of the Exchange Act for
some minimum period of time.

At this time, the Commission believes
that the expansion of the availability of
shelf registration for novel, at the
market offerings of equity securities by
the issuer must be made with due
deliberation and concern for the effect
of such offerings upon the public and the
markel place. The Commission agrees
with the commentators that the
involvement of an underwriter can
provide a desirable discipline upon such
offerings of equity securities into an
existing trading market.” The presence
of an underwriter also helps to ensure
that complete accurate and current

of outstanding value or foat in the market for the
securities; and

{5) whethar and what conditions, if any, should be
imposed upon the timing und amoants of sales in an
a! the market offering.

45 FR 1 90, e

" Commentators consistently pointed oul that
shelf registration provides issuers with the
opportunity to tnke immediate advantuge of
increases in marke! price be selling securities
without the delays that often accompany the
conventional registration process.

" These disclosure provisions are proposed in
[tems 508 and 201(a){3) of Regulation S-K
respectively. See the Regulation S-K Release.

BCY In re Hozel Bishop Inc.. 0 SEC. 718 729-32
(1961)

disclosure is made to investors in the
prospectus and that the prospectus
delivery requirements of the Securities
Act are met. The Commission also
believes that the other limitations upon
the availability of the proposed Rule,
suggested in the Guides Release and by
the commentators, are not necessary or
appropriate at this time provided that an
underwriter is directly involved in the
offering.

Accordingly, the Commission is
proposing, in new subparagraph (a)(3) of
proposed Rule 462A, that, in the case of
a registration statement pertaining to a
primary at the market offering of equity
securities, those securities must be sold
through an underwriter or underwriters,
acting as principal(s) or agent(s) for the
issuer, and such underwriter{s) must be
named in the prospectus which is part of
the registration statement.™ The
proposed subparagraph also defines an
“at the market offering” as an offering of
securities into an existing trading
market for outstanding shares of the
same class of securities at other than a
fixed price on or through the facilities of
a national securities exchange or to a
market maker otherwise than on an
exchange.

Under proposed subparagraph (a)(3),
a registration statement providing for an
at the marke! offering of equity
securities registered therein could be
declared effective without a named
underwriter or underwriters if such at
the market offering would not begin
immediately following the effective date
of the registration statement. Offerings
of securities under the registration
statement could then by made without
underwriter involvement, provided that
such offerings were not made at the
market. However, before any at the
market offering of equity securities
actually occurred, the registrant would
have to enter into formal arrangements
with at least one underwriter and would

* Registrants should be aware that, where the
naming of one or more underwriters in the
prospectus Is required by proposed subparagraph
{a)(3), at least one of those underwriters will be

to be a “managing underwriter” for
purposes of the undertaking In proposad ltem
512{a)(1){t) of Regulation S-K to file a post-
effective amendment to reflect the addition or
deletion of a managing undetwriter other than as
co-manager.

In addition, proposed Section 508 of Regulation S-
K sets forth required disclosure provisions
concerning “principal underwriters” of the issue.
Rule 405(p) [17 CFR 230.405{p)) defines “principal
underwriter” as any underwriter of the socurity tha!
is in privity of contract with the issuer of that
security. Any underwriling arrangement entered
into to satisly proposed subparagraph (a)(3)
generally would cause the underwriter to be a
“principal underwriter” subject to the disclosure
requirements of proposed Section 508.
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be required to file a post-effective
amendment naming that underwriter.™

Proposed subparagraph {a)(3) is
limited to offerings of equity securities
in recognition of the fact that debt
securities are priced to a substantial
extent according to interest rates and
other factors.

B. Treatment as Statutory Underwriter

The question of what entities, whether
or not named in the registration
statement or in privity of contract with
the registrant or selling security holder,
meet the statutory definition of an
“underwriter” is not unique to offerings
of shelf-registered securities.™ However,
several commentators observed that
proposed Rule 462A, by permitting for
the first time a direct distribution of
securities by an issuer into an existing
trading market over an extended period
of time, raises the issue of underwriter
status in a novel, unexplored situation.”
These commentators particularly were
concerned about the status of market
professionals trading on the floor of a
stock exchange, such as exchange
specialists or exchange members, who
might deal in securities that are
registered for an at the market offering,

In light of these comments, the
Commission has examined the issues
raised and tentatively has arrived at the
following conclusions concerning the
status of a market professional as an
underwriter in an at the market offering
of equity securities by an issuer under
proposed Rule 462A. The Commission is
publishing those views for the purpose
of soliciting public comment on these
important issues,

The Commission believes that any
marke! professional—a market maker,
specialist, or ordinary broker-dealer—
who purchases a registered security as
principal from the registrant ** or who

" Soe proposed Hem S12{0)(1)(1) of Regulation S~

*“Section 2(11) of the Securities Act defines an
imderwriter as “any person who has purchased
fram an lssuer with & view to, or offers or sells for
an tesuer in connection with, the distribution of any
security, or participates or has a direct or indirect
participation in uny such underwriting, or
participates or has a participation in the direct or
indirect underwriting of any such undertaking.™

" Although the factors utilized to determine
whether a person is an underwriter for of
the Securities Act aré not the same as used to
delermine whether one is an underwriter or
otherwise a participant in a distribution for
purposes of Rule 10b-6 under the Exchange Act [17
CER 20.10b-6), the commentators raised an
annlogous issue with respect to Rule 10b-6. It
should be noted. however, that these issues are not
novel. They have existed under both the Securities
Actand the Exchange Act for some time in
tunnection with secondary at the marke! offerings
of securities.

"*The Commission notes thut Rule 113 of the New
York Stock Exchange, Iac. prohibits purchases or

sells that security for the registrant as
agent ordinarily would be deemed a
statutory underwriter under Section
2(11) of the Securities Act even in the
absence of a specific written agreement
between the issuer and that market
professional. Thus, the underwriter(s)
required, under proposed subparagraph
(a)(3) of the Rule, to be named in the
prospectus for a primary at the market
equity offering, and any other
undérwriter required to be named by
proposed Item 508 of Regulation S-K,™
would clearly be statutory
underwriter(s). However, in a primary at
the market offering of equity securities
under the pro Rule, any market
professional that is not identified in the
prospectus, that does not deal with the
registrant, that purchases from or acts
as agent only for persons other than the
registrant in the purchase of the
securities in the ordinary course of its
business, and that doe not enter into any
special arrangements with or receive
any special compensation * for effecting
the transaction from the issuer or any
underwriter of the offering ordinarily
would not be viewed as an underwriter
of those securities.

Accordingly, an exchange member or
specialist effecting a transaction in the
shelf-registered security with an
underwriter who is in privity with the
registrant generally would not be
deemed to be an underwriter if the
member or specialist performed its usual
functions and had not entered into any
special selling arrangements with the
registrant or the underwriter. The same
would be true in the case of an over-the-
counter market maker who did not buy
from the registrant. In a similar vein, a
broker-dealer could solicit buy orders
from its customers for a security subject
to such a shelf registration statement
without being deemed an underwriter of
that security upon executing the trade,
as long as such broker-dealer limited
itself to its ordinary business activities
and had no special arrangements with
the underwriters or issuer.

C. Application of the Anti-Manipulative
Rules

The commentators generally agreed
that continuous at the market offerings
might raise manipulative concerns. In
their view, however, these concerns are
no different than those that may arise in
connection with similar secondary

sales of securities by the specialist directly from or
to the Issuer of that security.

% See the Regulation 5-K Release.

*0Section 2{11) of the Securities Act provides that
the term “underwriter” does not include “a person
whose interest is limited to & commission from an
underwriter or dealer not in excess of the usual and
customary distributors” or sellers’ commission.”

offerings. The commentators stated that
generally it would be in the best
interests of the issuer, and of any
broker-dealer acting with, or on behalf
of, the issuer, not to disrupt orderly
market processes in connection with
these types of primary offerings.

The Commission does not at this time
perceive a need for special rules to
prevent manipulation in connection with
at the marke! shelf offerings. The current
framework of substantive anti-
manipulative rules, together with the
existing disclosure requirements,
appears to provide sufficient protection
against market abuses.* However, as
indicated earlier, in view of the novel
issues which are posed by primary at
the market shelf offerings, the
Commission will monitor offerings
pursuant to proposed Rule 462A, if it is
adopted, and will consider further
measures if they prove necessary.

In addition to responding to general
manipulative concerns under the
Exchange Act and addressing potential
limitations on primary at the market
offerings, many commentators raised
specific questions concerning the
applicability of Rule 10b-6 to these
offerings.*=

Some commentators were concerned
that Rule 10b-8, and present staff
interpretations of certain of its
provisions, would interfere unduly with
at the market offerings permitted by

* The existing regulatory framework Inclodes
rules adopted both by the Commission and the self-
regulatory organizations. The Commission is
especially interested in receiving comment from the
national securities exchanges and other self-
regulatory organizations concerning the impact that
shelf-registered primary at the murket offerings
might have on existing exchange and over-the-
counter mirkets. In particular, the Commission
requests comment on whether the adoption of
proposed Rule 462A would necessitate revisions to
existing rules and practices imposed on members
and member firms or to disclosure and other
requirements currently imposed on issoers, e.g.,
through listing standards of stock exchanges and for
the National Association of Securities Dealars

Automated Quotation System,
* Rule 10b-8 provides in relevant part:
{a) It shall constitute & “manipulative or deceptive

device or contrivance” as used in Section 10(b) of
the Act for any person,

(1) who is an underwriter or prospective
underwriter in & particular distribution of securities.
or

(2) who is the issuer or other person on whose
behalfl such & distribotion is being mude, or

(3) who is a broker, dealer, or other person who
has sgreed to participate or is participating in such
a distribution,

directly, or indirectly, * * * either alone or with
one of more persons, 10 bid for or purchase for any
account in which he bas a beneficial interest, any
security which is the subject of such distribution, or
any security of the same class and series, or any
right to purchase any such secarity, or to attempt to
induce any person to purchase any such security or
right until after he has completed his participation
in such distribution.
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proposed Rule 462A. In particular, they

_argued that the application of Rule 10b-
6 would inhibit the participation of
various marke! professionals in the
offerings and, therefore, that Rule 10b-8
should be amended to clarify the
obligations of underwriters and other
participants in a shelf-registered
primary offering. Other commentators,
however, noted that existing '
interpretations of Rule 10b-6 could be
applied to at the market offerings
without undue burden but suggested
that the Commission clarify the Rule's
applicability to various situations that
might arise that would be peculiar to a
primary shelf offering.

If proposed Rule 462A is adopted, the
Commission believes that the
application of existing interpretations of
Rule 10b-6 will not interfere unduly with
at the market offerings by issuers. To
the extent that these offerings may raise
novel questions under Rule 10b-8
concerning the permissible scope of
market activity by participants during
such an offering, the Commission
believes that it will be possible, either
on a case-by-case basis, by
interpretative release, or by amendment
to the Rule, to facilitate such offerings in
conformity with the anti-manipulative
purposes of Rule 10b-86.

Several commentators suggested that
the Commission define the term
“distribution” for purposes of Rule 10b-
6, particularly in the context of a shelf-
registered offering, The Commission
believes that the criteria traditionally
utilized in determining whether a
distribution exists appear to be equally
relevant to primary shelf offerings on an
at the market basis.* Under those
criteria the issuer generally would be
engaged in a distribution for purposes of
Rule 10b-6 from the time it made the
initial decision to go forward with the
offering. Thus, commencing at or before

% in Colling Securities Carporation, Securities
Excurities Exchange Act Reloase No, 11768
{October 23, 1975), 8 SEC Docket 250, the
Commission stated:

Rule 10b-6 * * * ia designed to prevent
manipulation in the markets. To that end. it
precludes o person from buying stock in the market
when he is at the same time participating in an
offering of securities which is of such a nature as to
give rise 10 a temptation on the part of that person
to purchase for manipulative purposes, The term
distribution in Rule 10b-6 should therefore be
interpreted to identify situations where that
templation may be present. Our opinion in Bruns
Nordeman attempted to define distribution so as to
identify such circumstances.

8 SEC Docket at 256. The Commission sald in
Bruns Nordeman & Company, 40 SE.C 652 (1961),
tha! a distribution for purposes of Rule 10b-6 is to
be distinguished from ordinary trading transactions
and other normal conduct of a securities business
on the basts of the magnitude of the offering und
particularly on the basis of the selling efforts und
selling methods utilized. 40 SE.C. at 660

the filing of a shelf registration
statement, the issuer and its affiliates
ordinarily would be prohibited from
bidding for or purchasing the security
that is the subject of the distribution,
any security of the same class and
series, or any right to purchase any such
security, unless the bid or purchase was
specifically excepted or exempted from
the Rule.* Howéver, the Commission
recognizes that, in the context of a shelf
registration for an offering or offerings
to be made in the future, including a
registration statement that permits a
variety of selling alternatives and efforts
in the issuer’s discretion, it may be
argued, depending on the facts, that no
decision to offer occurs until a time after
the filing of the registration statement.
The Commission specifically solicits
comment on when a distribution should
be deemed to commence for purposes of
Rule 10b-6 in connection with a shelf
registration statement pursuant to
proposed Rulg 462A.

The Commission also is aware that
there may be periods of time during the
life of a shelf registration when the
issuer has determined neither to engage
in any selling efforts nor to make any
sales of the securities registered.*
During those periods of time, it may be
appropriate to permit issuers and their
affiliates to make purchases of the
issuer's securities by exemptions from
Rule 10b-8. The Commission solicits
comment on what kinds of conditions
should be imposed on such purchases.*

In addition, whenever the issuer
makes any arrangements with any
broker-dealer to participate in the
offering of the securities registered on
the shelf (e.g., as selling agent), that
broker-dealer would become a
participant in the distribution from the

M Sse Rule 10b-6{n)(3) and (g).

*The Commission solicits comment on how and
under what circumstances an lssuer would
determine to suspend all selling efforts of shelf-
registered securities and whether a press release or
other public announcement of such a suspension
should be required as a condition of exempting
purchases from Rule 10b-8 while the offering is
suspended.

“The exemption could be conditioned on
compliance with the limitations of proposed Rule
13e-2 (as proposed in Securities Act Release No,
6248 (October 17, 1980) [45 FR 70890]), if adopted. or
with the similar requirements set forth in Appendix
C (2 Fed: Sec. L. Rep. (CCH) §22.726), In addition.
the exemption might require a “cooling off™ period
{e.8. ten business days) alter cessation of purchases
and prior to the recommencement of sales of shelf-
registered securities. The Commission solicits
comment on (i) whether a ten business day or other
period is appropriate in all or any circumstances, (ii)
whether the conditions of proposed Rule 13¢0-2 or
Appendix C would be appropriate or too stringent
in this context, and (ili) whether purchases by
affiliates of the issuer should be treated differently
from purchases by the issuer.

time it agreed to participate,* and it
would be subject to the prohibitions of
the Rule.* That broker-dealer would
have completed its participation in the
distribution when its agreement with the
issuer terminated or when it had sold all
securities it had agreed to offer or sell,
whichever occurred later. Nevertheless,
it may be appropriate for a broker-
dealer that has a continuing agreement
with the issuer to participate in the
shelf-registered offering of securities to
bid for or purchase securities during
periods in which all sales and selling
efforts had been suspended.™

A major subject addressed by the
commentators was the potential liability
under Rule 10b-6 of market makers,
block positioners or specialists who,
without any prior arrangements with the
issuer, bought shelf-registered securities
either directly from the issuer or from a
broker-dealer, or a group of broker-
dealers, acting for the issuer either as
agent or principal, Some commentators

*Of course, under existing interpretations of Rule
10b-8, if a broker-dealer agreed to participate in an
offering of securities prior to its commencement. the
broker-dealer would not be required to cease
bidding for or purchasing the security being offered
until the later of ten days before the proposed
commencement date of the offering or the time it
agreed to participate. See Rule 10b-6{a}{3)(xi).

A broker-dealer that has an agreement or
understanding with the issuer to participate in an
offering of this kind may have the incentive to make
purchases in arder to facilitate the distribution. Of
course, such broker-dealers could effect
transactions that were excepted from Rule 10b-8.
Soe Rule 10b-6(a)(3). 4

One commentator suggested that a broker-dealer
that Is named in # registration statement should not
be deemed in all cases to be a participant in the
issuer’s distribution. The fact that such broker-
dealer has already been chosen by the issuer,
however, implies al the very least some agreement
to sell the issuer’s securities even though such sales,
or the broker-dealer’s participation, may be at a
future date,

A broker dealer with no continuing agreement
with the issuer but which the issuer invites, at any
one time, to participate in selling as agent or
principal securities that are shelf-registered would
be subject to the prohibitions of Rule 10b-6 at the
time it agreed to participate in the distribution. The
Commission notes that this position does not differ
in any way from that taken in more conventional
underwritten offerings in determining when an
underwriter, selling dealer or other participant has
become involved in a distribution for purposes of
Rule 10b-6. ;

® Az in the case of issuer purchases during this
period, purchases by the broker-dealer ordinarily
could be effected only pursuant 1o an exemption
from Rule ub-o.s«:gmcnmﬁoumh might be
conditioned on a “cooling off"" period of. possibly.
ten business days after cessation of purchases and
prior to the recommencement of any sales of sbell-
registered securities. The Commission solicits
specific comment on what period is appropriate and
whether any exemptive relief for transactions to be
effected by such a broker-dealer should be
conditioned on any other limitations, such as
limitations analogous to those contained in
A dix C or proposed Rule 13e-2. See n. 86,

L

supro,
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correctly understood the stafl’s present
interpretive position under Rule 10b-6 to
be that such market makers, block
positioners or specialists are not
automatically deemed to be participants
in the issuer's distribution and,
therefore, are not subject to Rule 10b-8
solely because they purchase securities
from the issuer or broker-dealers acting
for the issuer. Nevertheless, they noted
that certain staff interpretive letters do
not accord with this position and have
never been formally rescinded.® These
commentators suggested that a clear
statement on the applicability of Rule
10b-6 to market professionals who
purchase securities in connection with a
primary shelf offering is necessary,”

The staff takes the position that, for
purposes of Rule 10b-6, a market
professional who does not have any
prior agreement or understanding with
the issuer should not be deemed to be a
participant in the issuer’s distribution
pursuant to a shelf registration
statement solely because it purchases,
in the ordinary course of its business,
securities that are registered on the shelf
and are offered by the issuer or a
broker-dealer acting for the issuer.
Nevertheless, the Commission cautions
such market professionals to examine
carefully the manner in which they
intend to dispose of those sercurities
once they have purchased them against
the traditional indicia of a Rule 10b-6
distribution in order to determine
whether their resales might consitute a
separate distribution for purposes of
Rule 10b-86,

It is anticipated that, if proposed Rule
462A is adopted, issuers may choose to
raise capital through a combination of
conventional fixed price offerings and
shelf-registered offerings. One
commentator raised certain concerns
with respect to the coordination of shelf-
registered at the market offerings with
separately registered conventional fixed
price offerings. As a practical matter, it
is doubtful that sales at the market
pursuant to a shelf registration
statement would be made at the same
time that the issuer or its underwriters
were engaged in a fixed price
underwriting. Such sales might have a
depressing effect on the market price of
the security and, consequently, might
adversely affect the pricing of the fixed
price offering. Nevertheless, during

" See, 0.g. Letter re Victory Markets [September

fr]::' ;‘;72) and Letter re Continental Coffee (March 3,

* Commentators recognized, however, that the
market maker or block positioner, even if not a
participant in the issuer’s distribution. might be
involved in » separate distribution for purposes of
Rule 10b-8 depending on how it disposed of the
securities it had acquired.

times when the shelf registration
statement is effective, but sales
pursuant to it have been formally
suspended, issuers may determine to go
forward with conventional offerings.
Under those circumstances, careful
coordination would be necessary to
avoid possible problems that may arise
under Rules 10b-8 and 10b-7."* In order
to eliminate those problems, it may be
appropriate for the Commission to
prohibit all sales or selling efforts in
connection with an at the market shelf
offering during the pendency of a fixed
price offering until the end of a ten
business day (or other) period after all
stabilizing purchases in connection with
the fixed price offering have ended or
purchases to cover a syndicate short
position have been completed. The
Commission solicits specific comment
on how an issuer and broker-dealers
acting on behalf of an issuer could
coordinate any fixed price offerings with
a shelf-registered offering that
contemplates sales at the market.
Another commentator raised the point
that, because Rule 10b-6 prohibits
inducements to purchase the security
being distributed, broker-dealers who
are deemed to be participants in a shelf-
registered distribution of securities of a
particular issuer would not be able to
distribute any research concerning that
issuer for as long as they continued to
be participants in the distribution. This
commentator argued that such an
interpretation would interfere unduly
with the duty of a broker-dealer to
provide updated research to customers
concerning issuers the broker-dealer
previously had recommended. The
Commission believes that present staff
interpretations under Rule 10b-6
concerning research reports by
participants in a distribution of
securities would be equally applicable
in the context of shelf-registered
offerings. Generally, the staff has taken
the position that research reports
complying with Rule 139 under the
Securities Act [17 CFR 230.139] * do not
constitute prohibited inducements to
purchase under Rule 10b-8. Thus,

* For example, although Rule 10b-8 does not

prohibit concurrent distributions, sales st the
mairket under certain circumstances might
constitute inducements to purchase securities being
distributed in a conventional offering. in vioktion of
Rule 10b-8. Similarly, stabilization of a fixed price
offering pursuant to Rule 10b-7 might be deemed to
constitute impermissible stabilization of an at the
market offering in certaln cases. See Rule 10b-7(g),

% Under Rule 139, the distribution or publication
by a dealer of certain types of information, opinions
or recommendations an issuer are
deemed not 1o constitute an offer for sale or offer to
sell securities of thal issuer, for purposes of Sections
2(10) and 5(c) of the Securities Act, even if the
dealer is participating in an underwritten offering of
the issuer's securities.

broker-dealers with a continuing
agreement to participate in a shelf-
registered offering generally would be
able to distribute research which did not
contain specific recommendations with
respect to that issuer. If a broker-dealer
did not have a continuing agreement
with the issuer, but participated in the
offering in a limited capacity, such as in
connection with a single block
transaction off the shelf, it would have
to refrain from further dissemination of
any specific recommendation that it had
issued prior to being invited to
participate in the distribution or from
issuing further recommendations, until
its participation in the distribution
ended.

Finally, one commentator suggested
that the staff consider expanding its
interpretive position under Rule 10b-8
with respect to bids for or purchases of
debt securities by participants in a
distribution of a security of the same
class and series, particularly in the
context of a shelf registration of debt
securities to be offered over a period of
time at different interest rates and
maturity dates.* The Commission
solicits specific comment on whether the
staff interpretive position should be
expanded, how it could be expanded,
and what type of further limitations, if
any, would be appropriate.

V. Request for Comment

Any interested persons wishing to
submit written comments upon proposed
Rule 462A and the related undertakings
proposed in Item 512(a) of Regulation S-
K, as well as on other matters discussed
in the Release or which might have an
impact on the proposals contained
herein, are requested to do so. The
Commission also requests comment
concerning possible revisions or
amendments to any other rules under
the Securities Act, such as those relating
to the delivery of a statutory
prospectus,® that may be necessary or
appropriate to further the objectives of
proposed Rule 462A.

The Commission also solicits
comment as to whether the proposals
would have an adverse effect on
competition or would impose a burden
on competition that is not necessary or
appropriate in furtherance of the

™ See Letter re American Telephone and
Telegraph Company (February 26, 1975), in which
the Division of Market Regulation stated that it
would not recommend that the Commission take
enforcement action under Rule 10b-8 if dealers
participating in & distribution of debt securities of
an issuer bid for or purchased other outstanding
debt securities of the same Issuer so long as certain
conditions were mel.

* Spe, e.g., Rules 153 and 174 under the Securities
Act [17 CFR 230.153 and 230.174).
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purposes of the Securities Act and the
Exchange Act.

VL Text of Proposals

In accordance with the foregoing, it is
proposed to amend Title 17, Chapter 1L,
of the Code of Federal Regulations as
follows:

PART 230—GENERAL RULES AND
REGULATIONS, SECURITIES ACT OF
1933

1. By adding § 230.462a to read as
follows:

§ 230.462a Delayed or continuous offering
and sale of securities.

{a) Sécurities may be registered for an
offering to be made on a continuous or
delayed basis in the future, Provided
That
{1) The registration statement pertains
to:
(i) Securities in an amount which, at
the time the registration statement
becomes effective, is reasonably
expected to be affered and sold within
two years from the initial effective date
of the registration statement by or on
behalf of the registrant, a subsidiary of
the registrant of a person of which the
registrant is a subsidiary; or

(ii) Securities which are to be offered
or sold solely by or on behalf of a
person or persons other than the
registrant, a subsidiary of the registrant
or a person of which the registrant is a
subsidiary; or

(iii) Securities which are 1o be offered
and sold pursuant to a dividend or
interest reinvestment plan or an
employee benefit plan of the registrant;
or

(iv) Securities which are to be issued
upon the exercise of outstanding
options, warrants or rights; or

(v) Securities which are to be issued
upon conversion of other outstanding
securities; or

(vi) Securities which are pledged as
collateral; or

{vif) Securities which are registered on
Form S-12 [17 CFR 239.19] or Form C-3
[17 CFR 239.5].

(2) The registrant furnishes the
undertakings required by Item 512(a) of
Regulation S-K [17 CFR 229.512(a)]}.

(3) In the case of a registration
statement pertaining to an at the market
offering of equity securities by or on
behalf of the registrant, the securities so
registered must be sold through an
underwriter or underwriters, acling as
principal(s) or as agent(s) for the issuer,
and the underwriter or underwriters
must be named in the prospectus which
is part of the registration statement. As
used in this paragraph, the term "al the
market offering™ means an offering of

securities into an existing trading
market for outstanding shares of the
same class at other than a fixed price on
or through the facilities of a national
securities exchange or to a market
maker otherwise than on an exchange.

(b) This section shall not apply to any
registration statement pertaining to
securities issued by a face-amount
certificate company or redeemabie
securities issued by an open-end
management company or unit
investment trust under the Investment
Company Act of 1940 or any registration
statement filed by any foreign
government.

PART 229-—-STANDARD
INSTRUCTIONS FOR FILING FORMS
UNDER SECURITIES ACT OF 1933
AND SECURITIES EXCHANGE ACT OF
1934—REGULATION S-K

2. By adding paragraph {a) to Item 512
of § 220.500 1o read as follows:

§229.500 Registration statement and
prospectus provisions.

ltem 512. Undertakings.

Include each of the following
undertakings that is applicable to the
offering being registered.

(a) Rule 462A Offerings. Include the
following if the securities are registered
pursuant to Rule 462A under the
Securities Act [17 CFR 230.462a}:

The undersigned registrant hereby
undertakes: :

(1) To file, during any period in which
offers or sales are being made, a post-
effective amendment to this registration
statement:

(i) To include any prospectus required
by section 10{a)(3) of the Securities Act
of 1933;

(ii) To reflect in the prospectus any
facts or events arising after the effective
date of the registration statement (or the
most recent post-effective amendment
thereof) which, individually or in the
aggregate, represent a fundamental
change in the information set forth in the
registration statement;

{iif) To include any material
information with respect to the plan of
distribution not previously disclosed in
the registration statement or any
malerial change to such information in
the registration statement, including (but
not limited to) any addition or deletion
of a managing underwriter other than as
a comanager;

Provided, however, That paragraphs
(a){1)(i) and (a){})(ii) do not apply if the
registration statement is on Form S-3 [17
CFR 239.13] or Form S-8 [17 CFR
239.16b|, and the information required to
be included in a post-effective
amendment by those paragraphs is

contained in periodic reports filed by the
registrant pursuant to section 13 or
section 15(d) of the Securities Exchange
Act of 1934 that are incorporated by
reference in the registration statement,

{2) That, for the purpose of
determining any liability under the
Securities Act of 1933, each such post-
effective amendment shall be deemed to
be a new registration statement relating
to the securities offered therein, and the
offering of such securities at that time
shall be deemed to be the initial bona
fide offering thereof.

(3) To remove from registration by
means of a post-effective amendment
any of the securities being registered
which remain unsold at the termination
of the offering.

VIL Statutory Authority

This rulemaking is being promulgated
pursuant to Section 7, 10 and 19(a) of the
Securities Act [15 U.S.C. 77g, 77] and
77s(a)).

By the Commission.

George A. Fitzsimmons,
Secretary,
August 6, 1981,

Regulatory Flexibility Act Certification

L. john S.R. Shad, Chairman of the
Securities and Exchange Commission, hereby
certify, pursuant to 5 U.S.C. 605(b), that the
proposed rulemaking published in Securities
Act Release No. 6334 {August 6, 1881),
“Delayed or Continuous Offering or Sale of
Securities,” will not, il promulgated, have a
significant economic impact on a substantial
number of small entities for the following
reasons. Although the proposed Rule would,
by its terms, permit all registrants (including
small entities) to use its procedures to
conduct certain offerings which heretofore
had been prohibited under the Securities Act,
the types of offerings permitted by the
proposed Rule ordinarily would not be
utilized by small entities. Unlike larger
issuers which have a constant need to raise
additional capital. small entities generally
make public offerings ata specific time and
for & specific purpose and do nol regularly
enter the public markels on a continuous
basis. Therelore, it is anticipaled that the
proposed Rule will not have a significant
effect upon small entities because, generally,
it will not be used by such entities.

Dated: August 6, 1881,

John SR. Shad,
Chatrman.

[FR Doc. 8523441 Filed §-13-81; 1256 pm)
BILLING COOE #010-01-M
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17 CFR Part 230

[Release No. 33-6335, 34-18011, IC-11889,
File No, S57-897]

Circumstances Atfecting the
Determination of What Constitutes
Reasonable Investigation and
Reasonable Grounds for Belief Under
Section 11 of the Securities Act

Treatment of Information Incorporated
by Reference Into Registration
Statements

AGENCY: Securities and Exchange
Commission.

ACTION: Proposed rules.

suMMARY: The Commission is
publishing for comment a proposed rule
identifying certain circumstances
bearing upon the reasonableness of the
investigation conducted to discharge
one's obligation under Section 11(b) of
the Securities Act of 1933 and upon
what constitutes reasonable grounds for
belief under that Section. The
Commission also is soliciting further
comment on a proposed rule relating to
the effective date of information
incorporated by reference into a
registration statement, as well as a
proposed rule regarding the effect of any
statement in a registration statement
modifying or superseding a statement in
a document incorporated by reference.
These three rules are being proposed
as part of the Comgission’s
comprehensive program to integrate the
disclosure requirements of the Securities
Act and the Securities Exchange Act of
1934, The proposals relate to the
concerns expressed by some members
of the financial community regarding the
ability of underwriters and others to
undertake a reasonable investigation
with respect to the adequacy of the
information incorporated by reference
from periodic reports filed under the
Exchange Act into the short form
registration statements utilized in an
integrated disclosure system.

DATE: Comments mus! be received on or
before October 30, 1981.

ADDRESSES: Comments should be
submitted in triplicate to George A.
Fitzsimmons, Secretary, Securities and
Exchange Commission, Washington,
D.C. 20549, Comment letters should refer
to Filé No. §7-897. All comments
received will be available for public
inspection and copying at the
Commission’s Public Reference Room,
1100 L Street, N.W., Washington, D.C.
20549, .

FOR FURTHER INFORMATION CONTACT:
Gregory H. Mathews, Office of
Disclosure Policy, Division of

Corporation Finance, Securities and
Ex:mnge Commission, 500 North
Capitol Street, Washington, D.C. 20548
at (202) 272-2589.

SUPPLEMENTARY INFORMATION: The
Securities and Exchange Commission is
proposing for comment Rule 176 (17 CFR
230.176) under the Securities Act of 1933
(“Securities Act”) (15 U.S.C. 77a et seq.).
The proposed rule, which would codify
Section 1704(g) of the American Law
Institute’s proposed Federal Securities
Code (the “Code"), is intended to make
explicit what circumstances may bear
upon the determination of what
constitutes a reasonable investigation
and reasonable ground for belief as
these terms are used in Section 11(b) of
the Securities Act.

In addition, the Commission is
republishing as part of Regulation C
under the Securities Act (17 CFR 230.400
through 230.494) prior proposals *
regarding the effective date of
documents incorporated by reference
and the legal effect of modifying or
superseding statements in a registration
statement. Specifically, proposed Rule
412 (17 CFR 230.412) [Effective Date of
Certain Documents Incorporated by
Reference] would provide that the
effective date of a document
incorporated by reference in a
registration statement for purposes of
Section 11(a) of the Securities Act is the
date of the initial filing of such
document with the Commission.
Proposed Rule 418 (17 CFR 230.418)
[Modified or superseded documents]
would: (1) deem a statement contained
in a document incorporated by reference
to be modified or superseded to the
extent that it has been modified or
replaced by a statement contained in the
prospectus or in any other subsequently
filed document incorporated by
reference; (2) provide that the making of
a modifying or superseding statement
shall not be deemed an admission that
the modified or superseded statement
constituted a violation of the federal
securities laws, and (3) provide that any
statement so modified or superseded
shall not be deemed in its prior form to
constitute a part of the registration
statement or prospectus for purposes of
the Act.

These three rules are being proposed
as part of the Commission's
comprehensive program to integrate the
disclosure requirements of the Securities
Act and the Securities Exchange Act of
1934 (“Exchange Act") (15 U.S.C. 78a et
seq.). The proposals relate to the
concerns expressed by some members

.! See Securities Act Release No. 6235 (September
2, 1860) [45 FR 63683] and Securities Act Releasa
No. 5998 {November 17, 1978) [43 FR 56053,

of the financial community regarding the
ability of underwriters and others to
undertake a reasonable investigation
with respect to the adequacy of the
information incorporated by reference
from periodic reports filed under the
Exchange Act into the short form
registration statements utilized in an
integrated disclosure system.

The Commission today also has
published for comment in separate
releases several other rulemaking
proposals. These proposals include: (1) a
three lier system for the registration of
securities, Forms S-1, $-2 and S-3
(originally denominated for comment
purposes as Forms A, B and C);*(2)
expansion of Regulation S-K (17 CFR
229.001 et seq.) to include additional
disclosure items and the rescission of
the Guides for the Preparation and Filing
of Registration Statements and Reports
(“Guides"), other than Guides relating to
specific industries, thereby completing
the Commission’s “sunset” review of the
Guides;* (3) amendments to simplify
and clarify procedural requirements,
thereby commencing the Commission's
“sunset” review of Regulation C;*(4) a
new rule governing registration of
securities to be sold in a continuous or
delayed offering;® (5) a statement of the
Commission's policy with respect to the
disclosure of security ratings;® and (6)
amendments to other Securities Act
registration forms 7 and certain
Exchange Act forms and schedules * to
incorporate the new Regulation S-K
provisions and make other changes,
These proposals represent the next
major step in the Commission's efforls
to achieve a simplified and integrated
disclosure system under the Securities
Act and the Exchange Act, as well as
the continuation of the Commission's
“sunset” review of all existing rules and
regulations relating to disclosure.

1. Background

The Securities Act and the Exchange
Act, as originally enacted, served
different functions. The Securities Act

*Securities Act Release No. 8331 (August 6, 1881),
us originally proposed in Securities Act Release No.
6235 (September 2. 1880) [45 FR 636a3) (the “"ABC
Release™).

ISecurities Act Release No, 6332 (Augus! 6. 1061)
{the “Regulation S-K Release™) as originally
proposed in Securities Act Release No. 6276
{December 23, 1980) (46 FR 78] [the "Guidea
Release”),

¢ Securities Act Release No. €333 [Augus! 6, 1961)
(the “Regulation C Release™),

*Securities Act Release No. 6334 (August 6, 1881).
Originally proposed as part of Securities Act
Release No. 6276 (December 23, 1980) [46 FR 78]

*Securities Act Release No. 8338 [August 6, 1681).

*Securities Act Release No, 6337 [August 6, 1681).

*Securities Exchange Act Release No. 18014
(August 6, 1981),
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was adopted to preven! fraud and to
assure “full and fair disclosure of the
character of securities” sold to the
public.® The Exchange Act was devised
to regulate the brokers and dealers who
sell securities and the markets in which
investors continually trade the securities
previously issued to the public. The
disclosure provisions of the Securities
Act were triggered only by a public
offering and related to the offering and
the condition of the issuer at that time.
The disclosure provisions of the
Exchange Act required, inter alia, that
issuers periodically make available up-
to-date information about each class of
securities listed for trading on a stock
exchange, whether or not securities
actually were being sold to the public.*
Subsequent amendments tb the
Exchange Act "' expanded the
application of these continuous
requirements to all listed and unlisted
issuers with over $1 million in assets
and a class of securities held of record
by at least 500 persons,

Prior to 1964, the transaction-based
disclosure system of the Securities Act
and the continuous disclosure system of
the Exchange Act operated
independently of each other. Issuers,
underwriters, accountants and others
spent much time and effort preparing the
lengthy registration statement, including
the prospectus, required by the
Securities Act. Information had to be set
forth in that registration statement even
if it had been disclosed previously in a
periodic report filed by the issuer
pursuant to the Exchange Act.
Commentators noted the needless
duplication and overlap resulting from
this situation, '* and in 1967 the
Commission responded by adopting a
new short form of registration, Form S-7
(17 CFR 239.26),*" which permitted
certain seasoned registrants to rely upon
information reported under the
Exchange Act to satisfy partially the
information requirements of the
registration statement.™

Another major step toward better
coordination of the two disclosure
systems occurred in 1970 when the

*H.R. No. 152, 73d Cong., 1st Sess. 24 (1933)

#* These provisions sought to overcome the
obstacles encountered by the exchanges (o
“securing proper information for the investor.” LR,
No, 1383, 73d Cong., 2d Session 13 (1034),

V' Primarily the addition of Section 15{d) in 1936
and Section 12{(g) in 1964,

*See, eg. Cobien. " "Truth in Securities’
Revisited,” 79 Harv. L. Rev. 1340, 1341 [1966),

4 Sacurities Aot Relosse No. 4685 [November 26,
1967) {32 FR 17933},

“Form S-7 was amended in 1976 to substantially
broaden the number of eligible issuers in and the
types to transactions for which it could be used.
Securities Act Reacase No. 5791 [December 20,
1976) [41 FR 56304)

Commission, acting upon
recommendations of its Wheat Report,'*
adopted Form S-16 (17 CFR 239.27).*¢
Issuers qualified to use Form S-7 could
utilize Form S-16 to register securities to
be sold in certain secondary
distributions by the issuer's
shareholders. Through the device of
incorporating by reference information
in Exchange Act reports, Form S-16
minimized the amount of previously
disclosed information required to be
reiterated in the prospectus delivered to
investors. In 1978, Form 5-16 was
amended to make it available for certain
primary offerings that are underwritten
on a firm commitment basis.'” Because
Form S$-186 relies upon incorporation by
reference, it can be prepared by the
issuer in far less time than it takes to
prepare the previously utilized long form
registration statements.

In 1976, then Chairman Roderick M.
Hills appointed the Advisory Committee
on Corporate Disclosure (the “Advisory
Committee") to evaluate the corporate
disclosure system that had developed
under the federal securities laws as
implemented by the Commission. In its
final report, published in November
1977, the Adyisory Committee
recommended, among other things, the
complete integration of the Federal
Securities Acts, primarily by
incorporating by reference Exchange
Act reports into Securities Act
registration statements.** New Form S-
15 (17 CFR 239.29) " and the revision of
the system of registration of securities,
which is being published today, are
substantially based on this
recommendation of the Advisory
Commitlee.

Proposed Form S-3,% which would be
available for certain primary and
secondary offerings by seasoned
issuers, requires the incorporation by
reference of the issuer's latest Form 10-
K (17 CFR 249,310) and all other
Exchange Act reports filed by the issuer
since the end of the fiscal year covered
by the Form 10-K. In addition, Item 11 of
proposed Form S-3 requires that this

1 Socurities and Exchange Commission.
) : o

D To investors: A
Administrative Policies Under
Acts (1960).

" Spcurities Act Releuse No. 5117 [December 23,
1670} {36 FR 777},

7 Securities Act Release No. 5923 [April 10,
1078} |43 FR 16672).

' Report of the Advisory Committee oa Corporate
Disclosure to the Securities and Exchange
Commission, 95th Cong.. 181 Sess. 451 (Comm. Primt
1977). (Herelnafter Advisory Commitive Report),

"Securities Act Rel No, 6232 (September 2,
1980} [45 FR 63647},

*The Form was initially proposed as Form A in

1833 and 1834

the ABC Release. It hun bren revised and
rodesignated as proposed Form 8-3. See Securities
Act Release No. 6331, supro note 2

information be updated by describing in
the prospectus all material changes in
the issuer's affairs which have not been
described previously in periodic reports.

Proposed Form S-2 *! basically would
be available to an even larger group of
relatively seasoned issuers, This
proposed form gives issuers the option
of meeting certain of the informational
requirements of the form by
incorporating the relevant information
contained in the issuer's annual report
provided security holders pursuant to
Rule 14a-3 (17 CFR 240.14a-3) or Rule
140-3 (17 CFR 240,14c-3). Also, the
issuer’s latest Form 10-Q can be used to
meet such requirements. Unlike Form S-
3. however, the incorporated documents
would have to be delivered lo investors.

Finally, the Commission has proposed
Rule 462A (17 CFR 230.462A) [Delayed
or Continuous Offering and Sale of
Securities], which would permit
registration of securities for offering in
the future (*'shelf registration”) in
amounts that can reasonably be
expected to be offered and sold within
two years.® A principal condition of the
proposal is that the information in the
registration statement be kept current
during the offering. If a shelf offering is
registered on proposed Form $-3, the
obligation to keep information current
would ordinarily be met by
incorporation by reference of Exchange
Act reports filed throughout the period
of the offering. ~

If the current proposed changes are
adopted, the cumulative effect clearly
will be to increase greatly the extent to
which previously filed periodic reports
are relied upon to satisfy some of the
disclosure requirements of the Securities
Act, The result will be that every
company reporting for at least three
years under the Exchange Act, and in a
timely manner during the third year. can
utilize its Exchange Act reporis in
connection with a public offering. This
reliance should reduce substantially
both the printing cost of registration
statements and the time and expense
necessary to prepare them. As a result
the Commission will have eliminated
artificial delays to rapid access (o
today's capital markets.

Although the purpose of integration is
to streamline and simplify disclosure for
the benefit of issuers and investors, the

"The form was initially proposed as Form B in
the ABC Release. The draft form has boon
redesignated and with certain
revisions, for further public commont. /d

#proposed Rule 462A, Securities Act Relouse No
6276 {December 23, 1880) (46 FR 78). The proposal
has been revised and is being republished today for
further comment, Securities Act Release No. 6334,
sapra note 5.
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Commission recogunizes that the changes
may be perceived as affecting the
manner in which persons fulfill their
responsibilities under the Securities Act.
Accordingly. the Commission believes it
is appropriate at this time to address
certain issues relating to information in
an Exchange Act document which is
incorporated by reference in & Securities
Act registration statement.

11. Concerns Regarding Responsibilities
Under the Integrated Disclosure System

The Securities Act was conceived in
order to “bring back public confidence™
which had been eviscerated by the
widespread securities frauds of the
1920's.** According to James Landis, one
of the drafters of the Securities Act, the
lengthy Senate hearings on corporate
financing which preceded adoption of
the Act, “indicted a system as a whole
that had failed miserably in imposing
those essential fiduciary standards that
should govern persons whose function it
was to handle other people’s money.” **
The resulting Securities Act imposed
high standards of care on all persons
involved in public offerings of securities.
The legislative history indicates that the
Congressional intent in adopting the
Securities Act was to impose standards
of “[h]onesty, care and compefence"
upon those who participate in
preparation of the registration statement
or the distribution to public investors of
the securities registered thereunder.™

The statute generally requires that
new public issues of securites be
registered with the Commission. The
signers of the registration statement, the
issuer's directors or partners, the
underwriters, the accountants and
certain other persons are made civilly
liable by section 11(a) of the Securities
Act for any untrue statement of a
materal fact which is contained in an
effective registration statement or for
any omission to state a material fact
required to be stated therein or
necessary to avoid making the
statements therein misleading.® Section
11(b) of the Securities Act provides that
each person, other than the issue, will
not be held liable, however, if he can
sustain the burden of proof that his
conduct, under the circumstances, was
reasonable.*’ Specifically, sub-section
11{b){3) permits the defendant to prove

“President Franklin D, Roosevelt, quoted in HR.
No. 85, 73d Cong.. 15t Sess. 2 (1933).

*Landis, “The Legislative History of the
Socurities Act of 1933.” 28 Geo, Wash. L. Rev. 290, 30
(1959).

“HR No.85at 5.

15 USC, § 77kia).

"The standard of reasonablencss s “that
required of a prudent man in the management of his
own property.” 15 US.C. § 77k{c),

that he made a reasonable investigation
of and had reasonable grounds to
believe in the accuracy of the non-
expertised portions of the registration
statement or, with respect to any part
presented upon the authority of an
expert other than the defendant, that he
had no reasonable ground to believe
and did not believe there was a material
omission or misstatement.®
Underwriters and others have
expressed concern regarding their
ability to discharge fully their
responsibilities under Section 11 with
respect to registration statements
incorporating substantial information
from periodic reports. Historically,
preparation of the traditional Form S-1
(17 CFR 239.11) registration statement
began many weeks in advance of the
proposed offering due to the time
required to assemble and verify the
information required to be set forth in
the registration statement and
prospectus. During this time,
underwriters, directors and others
conducted the necessary due diligence
inquiries which, as a matter of prudence,
were substantially completed-before the
initial filing of the registration
statement. In contrast, integrated short
form registration statements rely, to the
maximum extent possible, on
information contained in previously
filed Exchange Act reports or in the
annual report to security holders.
Information actually set forth in the
short form registration statement
pertains primarily to the proposed
transaction, the use of proceeds and the
updating of information in incorporated
documents. Preparation time is reduced
sharply, as is the period of time between
the issuer’s decision to undertake a
securities offering and the filing of the
registration statement with the
Commission.*® Some commentators are
fearful that this reduction in preparation
time, together with competitive
pressures, will restrict the ability of
responsible underwriters to conduct
what would be deemed to be a
reasonable investigation, pursuant to
Section 11, of the contents of the
registration statement. They believe that
issuers may be reluctant to wait for
responsible underwriters to finish their
inquiry, and may be receptive to offers
from underwriters willing to do less.
Some underwriters also object to
utilizing information in periodic reports
for registration purposes, because it has

=5 11{b)(3), 15 US.C. § 77k{b){3).

*For estimates of the amount by which
preparation time may be reduced see Hoyes, “The
Transformation of Investmen! Banking," 57 Harv.
Bus. Rev. 153, 168 (Januacy-February 1979) and “The
Mixed Blessing of the $-16," Institutional lnvestor
40 (November 1980).

been composed by persons without
consultation with the underwriters who
may, in turn, be held, in the context of a
registration statement, to a higher
standard of civil liability than that to
which the original preparers may have
been subject.* Moreover, there is a
perception that issures may be reluctant
to modify previously filed documents in
instances where the underwriters
question the quality of the disclosure
and that this reluctance, again coupled
with competitive pressures, will hinder
due diligence activities.

Moreover, because Section 11 imposes
liability for omissions or misstatements
of material fact in any part of the
registration statement when that part
became effective, there has been
concern that liability could be asserted
based on information in a previously
filed document which was accurate
when filed but which had become out-
dated and subsequently was
incorporated by reference into a
registration statement.

Proposed Rule 462A, allowing shelf
registration, also has caused
apprehension. Commentators on the rule
as initially proposed believed that
insufficient consideration had been
given to the responsibilities of the
persons involved in a shelf registration
of a primary at the market equity
offering under the new proposed Rule.”
For example, a shelf offering on
proposed Form S-3 could involve
automatic incorporation by reference
into the registration statement of
Exchange Act reports for a substantial
period of time because the offering may
be made on a delayed or continuous
basis. In addition, if an underwriter is
brought into a shelf offering after the
initial effective date of the registration
statement, the latesarriving underwriter
would be responsible for the accuracy of
the contents of the registration
statement as of the time of his entry into
the transaction.” Although
incorporation by reference of
subsequently filed documents and
changes in underwriters can occur in
any offering, they may be more likely to

*Newly elected directors of an issuer, who were
nol ln office when an Exchange Act report was
filed, would be in a similar position.

8ee Securities Act Release No. 6276 [December
23, 1980) |46 FR 78).

*Section 11(d) of the Securities Act provides that:

If any person becomes an underwriter with
respect to the security after the part of the
registration statement with respect to which his
Hability is asserted has become effective, then for
the purposes of paragraph {3) of subsection [b) of
this section such part of the registration statement
shall be considered as having become effective with
respect o such person as of the time when he
became an underwriter.
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occur in shelf offerings, which may
continue over a substantial period and
contemplate a variety of offering
techniques for the registered securities.®

111, Proposals to Address Concerns in an
Integrated Disclosure System

In the past, several specific
suggestions addressing the concerns of
members of the financial community
have been advanced.

A. Recommendation of the Advisory
Committee on Corporate Disclosure

In 1977, the Advisory Committee, in
urging the comprehensive integration of
disclosure requirements, expressed its
belief that “this expanded utilization of
incorporation by reference of 1934 Act
filings necessitates a corresponding
limiting interpretation of the liability
provisions . . ." of the Securities Acts.
Toward this end, the Advisory
Committee recommended that the
Commission adopt a rule identifying
seven factors a court should take into
account when determining what
constitutes reasonable investigation or
reasonable care and reasonable ground
for belief under the Securities Act with
respect to information incorporated by
reference into a registration statement.®

#proposed Rule 462A, as revised, may facilitate
the activities of underwriters and others in fulfilling
their statutory responsibilities in shelf offerings.
Under the new proposal. fundamental changes in
the registration statement (if not set forth in
incorporated documents) and the most significant
changes in underwriters—addition or deletion of a
managing underwriter (other than as a co-
managerj—must be reflected in a post-effective
nmendment. The filing of an amendment clearly
identifies the information for which an existing or
pew undorwritor or other person is responsible and
allows underwriters and others an opportunity to
evaluate that information,

M Advisory Committee Report, st 451.

»The Advisory Commitiee proposed the
following rule:

In determining what constitutes reasonable
investigution or care and reasonoble ground for
belief under the Securities Act of 1933, of
information incorporated by reference into &
registration stalement or prospectus, the standard of
reasonableness is that required by a prudent man
under the circumstances, including but not limited
1o (1) the type of registrant, (2) the type of particular
person, (3) the office held when the person is an
officer, (4) the presence or abence of another
relationship to the registrant when the person is a
director or proposed director, (5) reasonable
reliance on officers, employees, and others whose
duties should have given them knowledge of the
particular facts (in the lighf'of the functions and
responsibilities of the particular person with respect
10 the registrant and the filing), (6) the type of
onderwriting arrangement, the role of the particular
person as an underwriter, and the accessibility to
information with respect to the registrant when the
person Is an underwriter, (7) the type of security,
und (8) whether or not with respect to information
or a document incorporated by reference, the
particular person had any responsibility for the
information or document at the time of the filing
from which it was incorporated.

Advisory Committee Report al 454-55,

B. Securities Industry Association
Proposals

In 1978, following the Commission’s
amendment of Form S-16 to permit use
of the Form for certain primary offerings
of securities,* the Corporate Finance
Committee of the Securities Industry
Association (SIA) formally petitioned
the Commission to (1) adopt a rule
concerning underwriters' liability with
respect lo registration statements on
Form S-16 and (2) either to suspend the
availability of Form S-16 for primary
offerings until the adoption of such a
rule or to adopt an emergency
temporary rule on this subject.?’

The emergency temporary rule
proposed by the SIA was patterned after
Section 1704(g) of the American Law
Institute’s proposed Federal Securities
Code * but applicable only when an
offering was made on Form S-16. It
provided that:

In determining whether an underwriter has
made a reasonable investigation, exercised
care or had a reasonable ground for belief
under the [Securities] Act with respect to a
registration statement on Form S-16, relevant
circumstances include (1) the type of
registrant, (2) the type of security, (3) the type
of underwriting arrangement, the role of the
underwriter and the accessibility to
information with respect to the registrant and
(4) with respect to information or a document
incorporated by reference, the fact (if such is
the case) that the underwriter had no
responsibility with respect to the information
or document at the time of the filing from
which it was incorporated.

Subsequently, the SIA submitted a
groposed permanent rule which would

ave provided underwriters a safe
harbor from liability under Section 11
and Section 12(2) of the Securities Act
under certain circumstances.*

*Securities Act Release No, 5923 (April 11, 1978)
[43 FR 18672},

" Letter of Paul R. Judy, Chairman, Corporate
Finance Committee, Securities Industry Association
to the Securities and Exchange Commission dated
May 1, 1978, .

*The relevant provisions of the Federal
Securities Code are discussed in the text
sccompanying notes 48-50, infro.

*The proposed rule provided that:

an underwriter shall be deemed to have
conducted a reasonable investigation and to have

More recently, the Corporate Finance
Committee of the SIA, in commenling
upon the ABC Release, reaffirmed its
support of the approach taken in Section
1704(g) of the Code by proposing that
the Commission adopt the following
rule:

In determining whether an underwriter has
made a reasonable investigation, exercised
reasonable care or had a reasonable ground
for belief under the [Securities] Act with
respect to a registration statement, relevant
circumstances include, but are not
necessarily limited to, (1) the type of
registrant, (2) the type of security, (3) the type
of underwriting arrangement (e.g.. whether
negotiated or competitive), the role of the
underwriter and the accessibility of
information with respect to the registrant and
(4) with respect to information or a document
incorporated by reference, the fact (if such is
the case) that the underwriter had no
responsibility with respect to the information
or document at the time of the filing from
which it was Incorporated.*

The Federal Regulation Committee of
the SIA, in its comment letter on the
ABC Release, also urged adoption of a
rule comparable to Section 1704(g) of the
draft Federal Securities Code.*!

C. Prior Commission Actions

While the Commission declined to
adopt either of the proposed rules
submitted by the SIA in 1978, it did
express its belief that,

a court would consider all circumstances
swrrounding an underwriter's position with
respect to information contained in
documents incorporated by reference into a
Form S-16 registration statement including
the presence or absence of responsibility for
material contained therein at the time

filing as well as any other circumstances
inherent in the type of offering that would
legitimately affect an underwriter's ability to
discharge its “due diligence™ obligation under
the Securities Act.**

At the same time, the Commission
proposed a rule intended to assuage
some of the concerns of underwrilers
about their potential liability for
inaccuracies in previously filed
documents incorporated by reference in
Form S-16 registration statements.* As
proposed, new paragraph (e) of item 7 of
Form S-16 provided that, for purposes of

reasonable ground for belief for purposes of Secti
11, and to have exercised reasonable care for
purposes of Section 12{2), of the Securities Act of
1933 if the underwriter, (1) has read the registration
statement Including all exhibits and documents
incorporated therein by reference, (2] has discussed
the registration statement with responsible
representatives of the registrant, and of any persons
named therein as an expert, and (3) after such
reading and discussion, does not know of any
untrue statement of s material fact in such
registration statement or any omission to state a
material fuct required 1o be stated therein or
necessary to make the statements therein not
misleading.

Letter of Paul R. Judy, Chafrman, Corporate
Finance Committee, Securities Industry Assoclation
to George A. Fitzsimmons, Secretary, Securities and
Exchange Commission, doted June 26, 1978,

“Letter from R. John Stanton, Chairman,
Corporate Finance Committee to A
Fitzsimmaons dated February 25, 1961 (File No. S7-
849).
“' Letter of Joseph McLaughlin. Chairman, Pederal
Regulation Committes to George A, Fitzsimmons
dated February 18, 1981 (File No, S7-849).

“Sacurities Act Reloase No. 5098 (November 17,
178) [43 FR 56054, 56036,

Id.

-
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Section 11{&) of the Securities Act, the
effective date of a document
incorporated by reference pursuant to
item 7 would be the date of the
document’s initial filing with the
Commission, rather than the effective
date of the registration statement into
which it was incorporated. A new
paragraph (f) of item 7 proposed that a
statement inan incorporated document
would be deemed not to be part of the
registration statement if the statement
had been modified or superseded by
another statement set forth in the
registration statement or incorporated
therein by reference. New paragraph (f)
ilso provided that the meking of a
modifying or superseding statement
would not be deemed an admission that
the modified or superseded statement
constituted a violation of the Federal
Securities Acts.*4

The Commission's proposals were
intended to respond to the concern
expressed by underwriters regarding
their liability for information in
incorporated documents which was
accurate whea filed but may have
become outdated and to the possibility
that issuers would be hesitant to revise
or replace statements in previously filed
incorporated documents if such changes
could be used against them in a suit
alleging violations of the Securities Acts,
Only & small number of public
comments were submitted to the
Commission, and the majority of the
commentators stated that the proposals
were insufficient,* In view of the mixed
reaction to the proposals, the
Commission took no action on the
matter at the conclusion of the public
comment period.

In September 1980, the Commission
proposed to include similar provisions in
Forms A and B * in order to address the

“Id.

“See generally File No. §7-763.

“ltem 8 of proposed Form A and (tem 0 of
proposed Form B, provided. in portinent part, that:

(b) Effective Date of Documents Incorpornted by
Relerence,

(1) Only for purposes of determining pursuant to
Section 11{a} of the Securities Act when & document
incorporated by reference pursuant to this Item 8
‘became uifective.” the effective date shall by the
date of the document’s initial filing with the
Commission.

_[2) For all other under the Act, Including
Section 13, the effective date shall be the effoctive
date of the registration statement.

(c) Modlified or Superseded Documents.

(1) Any statement contained in a document
incorporated or deemed to be incorporated by
referunce shall be deemed to be modified or
wuperseded for purposes of the prospectus the
exten! that a statement contuined i the prospectus
or in any other subsequent filed document which
sls0 is or is deemed to be incorporated by reference
madifies or replaces such statement.

(2} The modifying or superseding statement may,
bul need not, state that it has modified or

treatment of statements incorporated by
reference. Although a number of the
commentators supported the approach
proposed by the Commission, others
concluded that the proposals were
inadequate standing alone. Even if the
proposed items led issuers to accept
more readily the underwriter's
recommendations, it was argued that
substantial new liability risks would
remain. In particular, it was asserted
that the most difficult disclosure issues
are detected and resolved in the course
of drafting the text of the prospectus to
be utilized in the planned securities
offering. According to the
commentators, the incorporation of
information from Exchange Act
documents into a short form registration
statement would sacrifice this important
crucible of the adequacy of disclosure
since the underwriter generally would
not have participated in preparation of
the Exchange Act reports. Nevertheless,
the underwriters would be held to the
same standard of liability with respect
to such information.

Several commentators recommended
that the Commission adopt the rule
proposed by the Securities Industry
Association to provide underwriters
who meet certain conditions with a safe
harbor from liability for statements
made in incorporated Exchange Act
reports. Other commentators believed
the problem should be dealt with
through adoption of a rule similar to
Section 1704(g) of the American Law
Institute’s proposed Federal Securities
Code (the "Code™). ¥’

D. The Federal Securities Code

Section 1704{g) of the Code includes
incorporation by reference as a factor to
be considered in determining the
reasonableness of the underwriter's
conduct for purposes of Section 11.
Specifically Section 1704(g) of the Code,

a prior statement o7 include any other
information set forth in the document which Is not
modified or superseded. The making of a modifying
or superseding statement shall not be deemed an
admission that the modified or superseded
statement, when made, constituted an untrue
statement of a material fact, an omission to state a
material fact necessary to make a statement not
misleading. ot the employment of a manipulative,
deceptive. or fraudulent device, contrivance, :
ncheme, transaction. act, practice, couse of business
or artifice to defraud. as thosa terms are used in the
Act, the Securities Exchange Act of 1934, the Public
Utility Holding Company Act of 1235, the
Investment Company Act of 1940, or the rules and
regulations thereunder.

Any statement so modified shall not be deemed in
its unmodified form to constitute part of the
regiatration statement or prospectus [or purposes of
the Act. Any statemont 50 superseded shall not be
deemed to constitute u part of the registration
stutement or the prospectus for purposes of the Act

T ALL Federol Securitivs Code (1980).

which would substitute for Section 11(c}
of the Securities Act, provides that:

In determining what constitutes reasonable
{nvestigation and reasonable ground for
belief under section 1704(f}(3). the standard of
reasonableness is that required of a prudent
man under the circumstances in the conduct
of his own affairs. Relevant circumstances
include, with respect to a defendant other
than the registrant, (1) the type of registrant,
(2) the type of defendant, (3) the office held
when the defendant is an officer, (4) the
presence or absence of another relationship
to the registrant when the defendant is a
director or proposed director, (5) reasonable
reliance on officers. employees, and others
whose duties should have given them
knowledge of the particular facts (in the light
of the functions and responsibilities of the
particular defendant with respect to the
registrant and the filing), (6) when the
defendant is an underwirter, the type of
underwiting arrangement, the role of the
particular defendant as an underwriter, and
the accessibility to information with respect
to the registrant, and [7) whether, with
respect to a fact or document incorporated by
reference, the particular defendant had any
responsibility for the fact or document at the
time of the filing from which it was
incorporated.*

This standard would be appliable to
evaluating the conduct of each type of
defendant presently subject to Section
11 liability.*

After extensive analysis and
discusssion, the Commission, in
September 1980, announced its decision
to support enactment of the Federal
Securities Code as modified to
incorporate changes agreed to by the
Commission and Professor Louis Loss,
the American Law Institute's reporter,
and his advisors.*® With regard to
Section 1704(g), it was agreed that the
phrase “and the accessibility to
information with respect to the
registrant” in clause (8) should be
deleted on the ground that the preceding
phrase “the role of the particular
defendant as an underwriter” in the
same clause adequately recognized the
more limited role of non-managing
underwriters without inviting undue
dilution of their responsiblities,

IV. Due Diligence in an Integrated
Disclosure System

As discussed earlier, the Securities
Act imposes a high standard of conduct
on specific persons, including
underwriters and directors, associated
with a registered public offering of
securities. Under Section 11, they must

“1d, §1704(g).
“Compare Section 11(a) of the Securities Act and
mlon 1704(f) of the proposed Federul Securithes
.
“Sacurities Act Release No, 6242 (September 18,
1060). v
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make a reasonable investigation and
have reasonable grounds to believe the
disclosures in the registration statement
are accurate. As the Court stated in
Escott v. BarChris Construction
Corporation:

In order to make the underwriter's
participation in this enterprise of any value to
the investors, the underwriters must make
same reasonable attempt to verify the data
submitted to them. They may not rely solely
on the company’s officers or on the
company's counsel. A prudent man in the
management of his own property would not
rely an them.*

The principal goal of integration is to
simplify disclosure and reduce
unnecessary repetition and redelivery of
information which has already been
provided, not to alter the roles of
participants in the securities distribution
process as originally contemplated by
the Securities Act. The integrated
disclosure system, past and proposed, is
thus not designed to modify the
responsiblity of underwriters and others
to make a reasonable investigation.
Information presented in the registration
statement, whether or not incorporated
by reference, must be true and complete
in all material respects and verified
where appropriate, Likewise, nothing in
the Commission’s integrated disclosure
system precludes conducting adequate
due diligence. This point can be
demonstrated by addressing the two
principal concerns which have been
raised.

First, as discussed above,
commentators have expressed concern
about the short time involved in
document preparation. There also may
be a substantial reduction in the time
taken for pre-effective review at the
Commission. As to the latter point,
however, commentators on the ABC
Release themselves noted that due
diligence generally is performed prior to
filing with the Commission, rendering
the time is registration largely irrelevant.
As to the former point, there is nothing
which compels an underwriter to
proceed prematurely with an offering.
Although, as discussed below, he may
wish to arrange his due diligence
procedures over time for the purpose of
avoiding last minute delays in an
offering environment characterized by
rapid market changes, in the final
analysis the underwriter is never
compelled to proceed with an offering
until he has accomplished his due
diligence.

¢ second major concern relates to
the fact that documents, prepared by
others, often at @ much earlier date, are
incorporated by reference into the

%1283 F. Supp. 643, 647 (S.D.N.Y. 1968).

registration statement.®® Again, it must
be emphasized that due diligence
requires a reasonable investigation of all
the information presented therein and
any information incorporated by
reference. If such material contains a
material misstatement, or omits a
material fact, then, in order to avoid
liability, a subsequent document must
be filed to correct the earlier one, or the
information must be restated correctly
in the registration statement. Nothing in
the integrated disclosure system
precludes such action.

The Commission specifically rejects
the suggestion that the underwriter
needs only to read the incorporated
materials and discuss them with
representatives of the registrant and
named experts. Because the registrant
would be the sole source of virtually all
information, this approach would not, in
and of itself, include the element of
verification required by the case law 53
and contemplated by the statute.

Thus, verification in appropriate
circumstances *# is still required, and if
a material misstatement or omission has
been made, correction by amendment or
restatement must be made. For example,
a major supply contract on which the
registrant is substantially dependent
should be reviewed to avoid the
possibility of inaccurate references to it
in the prospectus. On the other hand, if
the alleged misstatement in issue turns
on an ambiguity or nuance in the drafted
language of an incorporated document
making it a close question as to whether
a violation even has been committed,
then the fact that a particular defendant
did not participate in preparing the
incorporated document, when combined
with jud?mental difficulties and
practical concerns in making changes in
prepared documents, would seem to be
an appropriate factor in decidi
whether “reasonable belief" in the
accuracy of statements existed and thus
in deciding whether to attach liability to
a particular defendant’s conduct.

In sum, the Commission strongly
affirms the need for due diligence and
its attendant vigilance and

11t should be noted that Itam 11 of proposed
Form S-2 gives preparers the cholce of elther
Incorporating by reference specified information
about the registrant from the annual report to
security holders and its latest Form 10~Q or of
sotting forth such informution directly In the
registration statement,

53"1f they may escape that responsibility by
taking at face value representations made to them
by the company’s management, then the inclusion of
underwriters among those liable under Section 11
affords investors no additional protection.” 283 F.
Supp. ot 097,

4T require an audit would obviously be
unreasonable. On the other hund to require a check
of matters easily verifiable (s not unreasonable.” /d,
al 6%,

verification.®® The Commission's efforts
towards integration of the Securities Act
and the Exchange Act relate solely to
elimination of unnecessary repetition of
disclosure, not to the requirements of
due diligence which must accompany
any offering. Yet, in view of the fact that
court decisions to date have construed
due diligence under factual
circumstances not involving an
integrated system, and in order to
encourage a focus on a flexible
approach to due diligence rather than a
rigid adherence to past practice, the
commission believes that it would be
helpful to codify its prior statements so
that courts and others may fully
understand the new system.

V. Techiques of Due Diligence in an
Integrated Disclosure System

Although the basic requirements of
due diligence do not change in an
integrated system, the manner in which
due diligence may be accomplished can
properly be expected to vary from
traditional practice in some cases. To
this end, underwriters and others can
utilize various techniques, Historical
models of due diligence have focused on
efforts during the period of activity
associated with preparing a registration
statement, but the integrated disclosure
system requires a broader focus. Issuers,
underwriters and their counsel will
necessarily be reevaluating all existing
practices connected with effectuating
the distribution of securities to develop
procedures compatible with the
integrated approach to registration.

In view of the compressed preparation
time and the volatile nature of the
capital markets, underwriters may elect
to apply somewhat different, but equally
thorough, investigatory practices and
procedures to integrated registration
statements. Unless the underwriter
intends to reserve a specified period of
time for investigation after the
registration statement has been
prepared but before filing, it will be
necessary to develop in advance a
reservoir of knowledge about the
companies that may select the
underwriter to distribute their securities
registered on short form registration
statements. To a considerable extent,
broker-dealers already take this
approach when they provide financial
planning and investment advisory
services 1o the investing public, as well
as financial advice to companies
themselves.

3 Spe Section 17{a) of the Securitles Act; Fa/t v.
Leasco Data Processing Equipment Corporation, 332
F. Supp. 544, 584 (ED.N.Y. 1971).
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Extensive data about seasoned
companies can be oblained with little
effort. The periodic reports filed pursunt
to the Exchange Act contain a wealth of
information relating to subject issuer's
financial performance, competitive
position and future prospects. Other
material developments are promptly
reported on Form 8-K (17 CFR 249.308).
Careful review of these filings on an on-
going basis not only facilitates a general
familiarity with each issuer but should
permit the underwriter to identify
factors critical to the continiug success
of the company. In many cases, the
underwriters, also have available
analysts’ reports o evaluate the issuer
and its industry.®® With greater
knowledge, the underwriter will be
better prepared to question incomplete
explanations, descriptions or reasoning
and generally will be more sensitive to
detecting and assessing material
developments. The process of
verification should be expedited as a
result.

The issuer's investor relations
program provides another opportunity
for enhancing the underwriter's
familiarity with the company. In
particular, analysts and brokers
meetings allow underwriters or potential
underwriters to question members of
management and to evaluate their skills
and abilities. Discussion at such
sessions can address recent
transactions, events and economic
results in relation to other companies in
the same industry. When combined with
the practice of furnishing detailed
written analyses of material corporate
events, these sessions can duplicate
certain steps traditionally undertaken
by the underwriter and issuer only
during the preparation of the registration
statement.

For directors, their continuing
involvement in their company's activites
must be considered. They receive
reports, request information from
management, meet periodically, and
analyze, plan and participate in the
company's business. These activities
provide a strong basis for their
evaluation of disclosure in a registration
statement, and for considering what
further due diligence is necessary on
their part. In particular, their roles in
reviewing the company's Form 10-K
annual report and other Exchange Act
filings are relevant to their duengiligenca
for a registration statement
incorporating those filings.

**The Commission has revised the eligibllity
criterin for use of proposed Form 8-3 to insure that
ur,l) Wlde'y 1ol ed ¢ P ies are entitied to use
the form for equity offerings.

By developing a detailed familiarity
with the company and the periodic
reports it files with the Commission, the
underwriter and others can minimize the
number of additional tasks that must be
performed in the context of a
subsequent registered offering in order
to meet the statutory standard of due
diligence. When the short form
registration statement is being prepared,
the underwriter's investigation then can
proceed expeditiously and can be
concluded at the earliest appropriate
Eoint in time, By way of comparison, a

rst time offering by a new or relatively
unseasoned issuer requires the
underwriter and other subject persons to
engage in extensive data collection,
analysis and independent inquiry during
the preparation period for the long form
registration statement.*”

In sum, under the Exchange Act a
great deal ofinformation about
registered companies is both regularly
furnished to the marketplace and also
carefully analyzed by investment
bankers, directors and others. Although
rerhaps not traditionally seen in this
ight, a close following of this
information by investment bankers can
be an important part of due diligence in
the case of an underwritten offering and
should expedite the remaining due
diligence inquiries and verification.*

Issuers eligible for short-form
registration also can undertake specific
steps designed to minimize the need for
elaborate original investigations by
underwriters immediately prior to the
public distribution of newly registered
securities. These actions could include
(1) involvement of directors and
underwriters in the preparation of the
Form 10-K, (2) similar involvement by
counsel for the underwriting group, (3)
early discussions with underwriters
about major new developments and [(4)
early coordination, well in advance,
with respect to offerings contemplated
during a given year.

The Commission believes it is crucial
that issuers carefully consider what is
required for underwriters and others to
accomplish their investigation and
cooperate with them in their efforts to
satisfy their statutory obligations. The

"incorporation by reference is not upplicable to
first time registrants. The Commission has
discussed at length the obligation of underwriters
and others 1o be particularly thorough in
investigating information in such registration
statoments. See Securities Act Release No, 5276
(July 26, 1672) |37 FR 16011).

* Some underwriters currently maintain records
of the due diligence activities undertaken for each
offering in which they are involved. Since due
diligence within an integrated disclosure system
may take place over an extended period of time,
documentition of each step in the investigation for
future reference may be especially belpful

financing plans of issuers must take
these practical requirements into
account.

V1. The Proposed Rules

A. Proposal Identifying Circumstances
Affecting the Reasonableness of
Conduct Under Section 11

The Commission continues to believe
that a court would of its own accord
take into account every circumstance,
including the fact of incorporation by
reference, that may legitimately affect
the ability of an underwriter or other
subject person to conduct a reasonable
investigation into the information
contained in a registration statement or
to develop reasonable grounds for
belief. The Commission also believes
that only a court can make the
determination of whether a defendant's
conduct was reasonable under all the
circumstances of a particular offering.
Nevertheless, many persons believe that
it would be helpful for the Commission’s
position to be reflected in a rule, In light
of these views, as well as the further
integration of the disclosure
requirements of the Securities Acts, the
recommendations of the Advisory
Committee, and the Commission's
endorsement of the proposed Federal
Securities Code, the Commission has
concluded that it would be appropriate
at this time to propose a rule which
identifies and interprets certain relevant
circumstances which may bear on the
determination of whether a defendant
has discharged his due diligence
obligation under Section 11.

The proposed rule, in effect, would
codify Section 1704(g) of the proposed
Code, and would be applicable not only
to underwriters, but also to all the other
types of persons enumerated in Section
11(a) who are liable for misstatements
and omissions in effective registration
statements. It should be reemphasized,
however, that there is variation in the
nature of the duty owed to the investing
public by the different persons named in
Section 11(a). Therefore, not every
circumstance set forth in the proposed
rule will apply to every defendant to
whom it applies.

The explanation of the specific
circumstances in the proposed rule is
not intended to be exhaustive, but rather
to illustrate the manner in which each
circumstance can affect the conduct of
subject persons.

1. The type of issuer. The type of
issuer is important because it bears
upon the categories of information
which should receive special attention
and the extent of the investigation
generally. Analysis of the type of
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business in which the issuer is engaged
and the characteristics of the issuer’s
industry are central to identifying
potentially important disclosure issues.*
A limited partnership raises
considerations different from
corporations, including the nature of the
legal relationship between the general
partner, the partnership and the limited
partners, the rights and responsibilities
of each respective type of partner and
the valuation of proposed partnership
properties, among other things.

2. The type of security. This
circumstance Is included because of its
relevance to evaluation of the financial
condition and prospects of the issuer.
Far example, if the security to be offered
is short-term debt, then the adequacy of
the issuer’s current and short-term .
economic results will be of paramount
importance. On the other hand, in a
common equity offering a more broadly
based evaluation of the company’s long-
term as well as short-term prospects
would be appropriate.

3. The type of person. This
circumstance takes account of the fact
that Congress intended that there would
be variation in the throughness of the
investigation performed by the different
persons subject to Section 11 liability
based on *. . . the importance of their
place in the scheme of distribution and
with the degree of protection that the
public has a right to expect.” *

4. The office held when a person is an
officer. The nature of investigation will
vary to some extent depending upon the
person's position and responsibilities
within the organization. )

5. The presence or absence of another
relationship to the issuer when the

¥ The cuse of Escott v. BorChris, supra note 51,
Illustrates this point. Adequate cash flow is &
critical concarn for most construction companies,
and this was certainly true for BarChris. BarChris
depended upan Its fuctor to provide the funds It

on an ongoing basis to construct and equip
bowling alleys. The underwritors and others failed
to examine agreements between BarChris and its
factor which obligated BarChris to repurchase all
the notes of defaulting customers in certain
circumstances. There was no review of the lnctor's
correspandence with BarChris discossing the
problem of customer delinquencies nor was there
any moeting with representatives of the factor. Such
inquiries would have revealed materinl omissions or
misstatements in BarChris's registration statement,
There also was inadequate investigation of other
matters including BarChris's status with its
construction creditors.

“HR. No: 85 at 9. The Court stated in Feit v.
Leasco that “what constitutes ‘reasonable
investigation” and a ‘reasonable ground to believe'
will vary with the degree of involvement of the
Individual, his expertise and his uccess to the
pertinent information and deta.” 332 F. Supp, 584,
577. See also the statement of James Landis that,
“reasonsbility . . . will differ widely uccording to the
person involved.” "Liability Sections of the
Securities Act Aothoritutively Discussed.” 18 AM.
Accountant 330 332 (1933}

person is a director or proposed
director. This provision would
acknowledge that there should be
variation in the standard of
reasonableness, which is, according to
the Conference Report, “[clommensurate
with the confidence, both as to integrity
and competence, that is placed in [the
person]." ® The case law makes clear
that a director who has another
relationship with the issuer involving
expertise, knowledge or responsibility
with respect to any matter giving rise to
the omission or misstatement will be
held to a higher standard of
investigation and belief than an outside
director with no special knowledge or
additional responsibility.*™

6. Reasonable reliance on others. This
provision arises from the Congressional
intent to permit reliance in the following
manner:

Delegation to others of the performance of
acts which it is unreasonable to require that
the fiduciary shall personally perform is
permissible. Especially is this true where the
character of the acts involves professional
skill or facilities not possessed by the
fiduciary himself. In such cases reliance by
the fiduciary, if his reliance s reasonable in
the light of all the circumstances, is a full
discharge of his responsibilities.®

From the legisiative history, it appears
that this language was included to avoid
placing excessive burdens on the
issuer's directors.®

7. The type of underwriting
arrangement and the role of the
particular person as an underwriter.
The reference to the role of the
particular person as an underwriter is
intended to distinguish between a
traditional underwriter and a technical
“statutory” underwriter, such as a
selling shareholder, who, although
meeting the legal definition of
underwriter,* may not be able to
perform the kind of investigation which
can reasonably be expected when an
investment banking firm acts as an
underwriter. Such a person also would
play little or no role in the actual
distrubution of the securities. The role of
a participating underwriter with respect
to the distribution is less than that of the
managing underwriter, but the Securities

*H.R. No. 152, 73d Cong., 1t Sess. 26 (1833).

*See, 0.9. Escott v, BorChris, 283 F. Supp. al 684~
800. See generally, Folk, “Civil Liability Under the
Federal Securities Acts: The BarChris Cane, Part 1.
55 Va. Rev, 1, 21-48 (1969).

SHR. No. 152 at 26,

*See, 0.8 Hearings on S. 875 before the Senato
Comm. on Banking and Currency. 734 Conyg.. sl
Sesy. 206-10 (1833}); See also Landls, “The
Legislative History of the Securities Act of 1933." 28
Geoo. Wash L. Rev. 29, 48 (1959).

“Section 2(11).

Act holds each underwriter to the same
standard of liability.*

8. The circumstances of incorporation
by reference. This provision would be
relevant where it is alleged that there
was an omission or misstatement in the
Exchange Act report ab /nitio. Where
materially is a close question, where the
phrasing, emphasis, balance or
completeness of the disclosure is in
issue or in other appropriated situations,
a court may take into account which
persons had responsibility for preparing
the previously filed document.® Where
material information in a previously
filed report becomes false and
misleading due to a subsequent
development, there appears to be no
reason for making any distinction
among the persons named in Section
11(a). :

B. Rules Regarding Effective Date of
Documents Incorporated by Reference
and the Use of Modified or Superseded
Statements

These provisions originally were
proposed in Securities Act Release No.
5998 and were reproposed in September
1980 as Item 8 of Form A and Item 9 of
Form B. They are being reproposed as
new Rules 412 and 418 of Regulation C
to indicate that the rules would apply to
every registration form which
incorporates by reference information in
previously filed documents, The
intended effect is to convey explicitly
the Commission’s belief that updated or
subsequently improved disclosure
promotes the of the Pederal
securities laws and therefore the fact of
change should have no probative value.

The Commission, however, is
reconsidering proposed Rule 412 which
would provide that the effective date of
an incorporated document for purposes
of Section 11{a) is the date of its initial
filing with the Commission.* This rule is
clearly appropriate for documents filed
and incorporated after the effective date

“Section 11(a). The Commission has stated that
each participating underwriter “must satisfy himsell
that the managing underwriter makes the kind of
investigation the participant would have perfarmed
If he were the manager.” 37 FR at 18014, Sde also.
the Court's discussion of this issue /n Re Gop Stores
Securitios Litigation, 79 P.RI). 283, 300-02 (N.D. Cal
1978).

' See also, discussion of this Issue in Section IV
of this release.

“The proposed rule specifically indicates that
fillog of an Exchange Act report not create an
affective date for purposes of commencement of the
statute of limitations. It should be noted that Form
$-8 and proposed Form S-3 provide thal filag of «
subsequent anmual report under the Exchange Act
which is incorporated by reference is treatod as @
new registration statement for purposes of the
statute of limitations.
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of the registration stalement.®
Information in such documents cannot
be evaluated, for purposes of Section
11{a), as of a time earlier than their
initial filing. Yet, this conclusion is'so
obvious that perhaps it need not be
stated by rule. As to incorporated
documents filed before the registration
statement becomes effective, the
application of the rule is less certain. In
any evenl, the persons subject to
Section 11{a) must evaluate the entire
contents of the registration statement—
including any information incorporated
by reference—as of the effective date, in
order to fulfill their due diligence
obligations. The declaration that the
effective date of a prior filing is its

initial filing date does not mean that it
must be evaluated for purposes of
Section 11(a) as of that date or that if
there is an error in that filing a liability
will attach under the Securities Act
based solely on the contents of the
document at the time of its initial filing.
Rather, inaccurate or out-dated
information in a prior filing should not
be deemed to make the prospectus false
or misleading if up-dating or correcting
information is included in a later filing
or in the registration statement. Yet this
latter principle is better expressed in the
provisions of proposed Forms S-2 and
$-3 regarding information about
material unreported developments ™ and
in Rule 418 regarding modified and
superseded documents. Accordingly, the
Commission specifically requests
comments on whether some or all of
Rule 412 might not be necessary or
appropriate to clarify responsibilities for
incorporated documents.

VIL Conclusion

Prior to enactment of the Securities
Act in 1933, there was little information
available about the new issues of
securities offered for sale to the public.”
Today, however. a wealth of accounting

“lwm 12({b} of proposed Form S-3 requires that
during the offering all documents subsequently filed
by the registrant pursuant to Sections 13, 14 or 15{(d)
uf the Exchange Act shall be deemed incorporated
by reference, There is a similar requirement for
peoposed Form S-2.

~ftem 11(s) of proposed Forms 5-2 and §-3,

"On source has observed that:

A typical offering circular for that period
contiined litthe or no financial information, very
little information as to the use of proceeds, a rather
Lrtef description of the securities themselves and
tew, if any, material facts relating to the business of
Ihe issuer. Purthermore, the disclosures required
todity with respect to such matters as underwriting
spreads, ¢ utlon of management und the
pussible interosts of insiders in the financing or in
recent trinnsactions with the issuor were virtually
unknown

Hullernn und Calderwood, "Effect of Federal
fegulation on Distribation and Trading in
Securities.” 28 Coo. Wash. L. Rov. 80, 94 (1959).

and other company-specific information
is rapidly disseminated throughout
increasingly efficient securities markets.
Because the securities markets absorb
previously filed information about
seasoned issuers, the Commission has
determined to permit such issuers to
satisfy certain disclosure requirements
of the Securities Act by incorporating by
reference into the registration statement
pertinent information, updated where
necessary, from previously filed
Exchange Act reports. Although an
efficient market conveys information
expeditiously, it has no capacity to
authenticate information.™ Therefore,
the Commission rejects any notion that
investors no longer rely upon the
underwriter and others to perform an
investigatory function.™

Proposed Rule 176 is intended to
clarify when there may be legitimate
variation in the nature of investigation
performed and in the basis for
reasonable belief. Proposed Rules 412
and 418 are designed to assist
underwriters and others in assuring
there is adequate disclosure of all
material information in short form
registration statements. The
Commission believes that these three
rules respond 1o the concerns which
have been expressed by underwriters in
the past regarding their liability risks
with respect to information incorporated
by reference into a registration
statement.

Finally, as part of its analysis of the
operation of the provisions of Regulation
C, the Commission is giving
consideration fo the question of whether

As the Advisory Committos reported:

The market price of & sucurity reflects true
information and false Information with equal
efficlency, as long as the quality of the information
is not itself a part of the information in the
marketplace, Thus, a fruudulont incomd stat
not known 1o be [alse will be reflected In the market
price of the sécurity to the same extent as a true
one.

Advisocy Committen Report at XXXV

The Commission agrees that:

No grester reliance in our selfl-regulatory system
is pluced on any single pacticipant in the Issuance of
securitiés than upon the underwriter. He (s most
heavily relled upon to verify published materials
because of his expertiso in appraising the securities
Issue and issuer, and because of his incentive to do
80, He |s familiar with the process of investigating
the business conditions of & company and possesses
extensive resources for doing so. Since he often has
a financial stake In the issue, he has a special
motive thoroughly to investigute the issuer's
strengths ind weaknesses. Prospective investors
look 1o the underwriter—a fact well known to all
concerned and especiully to the underwriter—io
pass on the soundness of the socurity and the
correctness of the registration statement and
prospecius.

Chrig-Craft indystries Inc. v. Piper Adrcraft Corp.,
480 F. 2d 341, 370 (2d Cir. 1973), cort. donjext. 414
US 910 (1973).
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Rule 461 7 should be amended 1o require
that the managing underwriter state, in
connection with a request for
acceleration, whether there has been
time to reasonably review and comment
upon documents incorporated by
reference into the registration statement.
Such a proposal would ensure that
underwriters can take as much time as
necessary to complete the investigation
prior to filing the registration statement
or the submission of an acceleration
request. Accordingly, the Commission
invites commentators to address the
question of whether there is need for
such a rule.

Text of Proposed Amendments

17 CFR Part 230 is proposed to be
amended as follows:

PART 230—GENERAL RULES AND
REGULATIONS, SECURITIES ACT OF
1933

1. By adding § 230.1786 to read as
follows:

§ 230.176 Circumstances affecting the
determination of what constitutes
reasonable investigation and reasonable
grounds for belief under section 11 of the
Securities Act.

In determining whether or not the
conduct of a person constitutes a
reasonable investigation or a reasonable
ground for beliel meeting the standard
set forth in section 11{c), relevant
circumstances include, with respect to a
person other than the issuer,

(a) The type of issuer;

(b) The type of security;

(c) The type of person;

(d) The office held when the person is
an officer;

(e) The presence or absence of
another relationship to the issuer when
the person is a director or proposed
director;

(f) Reasonable reliance on officers,
employees, and others whose duties
should have given them knowledge of
the particular facts (in the light of the
functions and responsibilities of the
particular person with respect to the
issuer and the filing);

(g) When the person is an
underwriter, the type of underwriting
arrangement and the role of the
particular person as an underwriter; and

(h) Whether, with respect to a fact or
document incorporated by reference, the
particular person had any responsibility
for the fact or document at the time of
the filing from which it was
incorporated.

17 CFR 230.401 (1980).
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2. By removing present § 230.412 and
adding new § 230.412 to read as follows:

§230.412 Effective date of certain
documents incorporated by reference.

For purposes of determining pursuant
to section 11{a) of the Act only when a
document incorporated by reference
“became effective,” the effective date
shall be date of the document’s initial
filing with Commission. For all other
purposes under the Act, including
section 13, the effective date shall be the
effective date of the registration
statement.

3. By adding § 230418 to read as
follows:

§230.418 Modified or superseded
documents.

(a) Any statement contained in &
document incorporated or deemed to be
incorporated by reference shall be
deemed to be modified or superseded
for purposes of the registration
statement or the prospectus to the
extent that a statement contained in the
prospectus or in any other subsequently
filed document which also is deemed to
be incorporated by reference modifies or
replaces such statement.

(b} The modifying or superseding
statement may, but need not, state that
it has modified or superseded a prior
statement or include any other
information set forth in the document
which is not so modified or superseded.
The making of a modifying or
superseding statement shall not be
deemed an admission that the modified
or superseded statement, when made,
constituled an untrue statement of a
material fact, an omission to state a
material fact necessary to make a
statement not misleading, or the
employment of a manipulative,
deceptive, or fraudulent device,
contrivance, scheme, transaction, act,
practice, course of business or artifice to
defraud, as those terms are used in the
Acl, the Securities Exchange Act of
1934, the Public Utility Holding
Company Act of 1935, the Investment
Company Act of 1940, or the rules and
regulations thereunder.

{¢) Any statement so modified shall
not be deemed in its unmodified form to
constitute part of the registration
statement or prospectus for purposes of
the Act. Any statement so superseded
shall not be deemed to constitute a part
of the registration statement or the
prospectus for purposes of the Act.

Authority

These rules are being proposed
pursuant to Sections 6, 7, 10 and 19(a) of
the Securities Act of 1933,

By the Commission.
George A. Fitzsimmons,
Secretary.

August 6, 1081,

Regulatory Flexibility Act Certification

1, John S. R. Shad, Chairman of the
Securities and Exchange Commission, hereby
certify, pursuant to 5 U.S.C. 805(b), that
proposed Rule 176 and proposed Rules 412
and 418 as set forth in Release No. 33-6335
(August 8, 1961), if promulgated, will not have
a significant economic impact on entities
subject to the amendments, and therefore will
not have a significant economic impact on a
substantial number of small entities, The
reasons for this certification are that (1)
proposed Rule 176 only provides additional
guidance to persons subject to section 11(b)
of the Securities Act of 1933 and does not
modify the statutory responsibilities imposed
upon such persons by that section and (2)
proposed Rules 412 and 418 are technical in
nature and do not alter the requirement that
information set forth in a registration
statement be true and complete in all
material respects.

Dated: August 8, 1981,
John 8. R. Shad,
Chairman.
[FR Doc. 8123442 Filod 8-13-81; 12.50 pm]
BILLING CODE 2010-01-M

17 CFR Part 230

[Release Nos, 33-6336; 34-18012; IC-11892;
File No. S7-898]

Disclosure of Security Ratings in
Registration Statements

AGENCY: Securities and Exchange
Commission.

ACTION: Proposed rulemaking.

SUMMARY: The Commission is issuing a
statement of its policy and two
proposals to permit the voluntary
disclosure of security ratings assigned
by nationally recognized statistical
rating organizations to classes of debt
securities, convertible debt securities
and preferred stock in registration
statements filed under the Securities Act
of 1833. The first proposed rule would
permit the disclosure of security ratings
in certain communications not deemed a
prospectus under the Securities Act of
1933, The second pro rule would
exclude any nationally recognized
statistical rating organization whose
security rating is disclosed in a
registration statement from civil liability
under Section 11 of the Securities Act of
1933.

DATE: Comments must be received-on or
before October 30, 1981.

ADDRESSES: Comments should be
submitted in triplicate to George A.
Fitzsimmons, Secretary, Securities and
Exchange Commission, 500 North

Capitol Street, Washington, D.C. 20549.
Comment letters should refer to File No.
$7-898. All comments received will be
available for public inspection and
copying in the Commission’s Public
Reference Room, 1100 L Street, N.W.,
Washington, D.C. 20549.

FOR FURTHER INFORMATION CONTACT:

Mary Ann Binno or Beverly K. Rubman,
Office of Disclosure Policy, Division of
Corporation Finance, Securities and
Exchange Commission, 500 North
Capitol Street, Washington, D.C. 20549,
(202) 272-2604.

SUPPLEMENTARY INFORMATION: The
Commission today is publishing its
policy to permit the voluntary disclosure
of security ratings assigned by
nationally recognized statistical rating
organizations (“rating organizations'’) to
classes of debt securities, convertible
debt securities and preferred stock in
registration statements under the
Securities Act of 1933 (“Securities Act")
(15 U.S.C. 77a et seq.) and is publishing
for public comment two proposals to
facilitate such disclosure. The
Commission is announcing that,
contrary to prior general staff positions
on this matter, it now will permit the
disclosure of security ratings assigned
by rating organizations in registration
statements. In order to give guidance to
registrants, the Commission also is
setting forth its views concerning the
appropriate disclosure in addition to the
actual security rating or ratings assigned
to the particular class of securities that

. registrants should include in the

registration statement to provide
meaningful information to investors.

To facilitate this change of policy, the
Commission is publishing two
proposals. The first would amend Rule
134 under the Securities Act {17 CFR
230.134) to permit the disclosure of
securily ratings of debt securities,
convertible debt securities or preferred
stock assigned by a rating organization
in certain communications deemed not
to be a prospectus (“tombstone
advertisements'). The second proposal
would add a new subparagraph (g) to
Rule 436 under the Securities Act (17
CFR 230.436(g)) to provide that a
security rating is not a part of a
registration statement prepared or
certified by a person or a report or
valuation prepared or certified by a
person within the meaning of Sections 7
and 11 of the Securities Act (15 U.S.C. 77
(g) and (k)). If adopted, this proposal
would eliminate the required filing by

. the registrant of the rating organization's

consent under Section 7 of the Securities
Act if the rating is included in the
registration statement and would




