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the public interest. For these reasons
and because many of the covered rules
are scheduled to become effective very
shortly, additional notice and public
procedure on this change of effective
dates is impracticable, unnecessary and
contrary to the public interest and good
cause exists for making these
postponements effective immediately,
Since this change of effective dates must
be accomplished immediately and does
not involve rulemaking, compliance with
Executive Order 12044 is also
unnecessary.

Accordingly, consistent with the
President’s memorandum of January 29,
1981, on Postponing of Pending
Reguations, the effective dates of the
following rules are postponed until
March 31, 1981:

U.S. Coast Guard (USCQG)
Previously
T and CFR part number FR ctason "‘m'“"“
dode
Vossel Traffic Service (VTS), 44 FR 55004 Pendng.
New York, NLY. (Docket 22478,
No. CGO 77-087), 33 OFR
161
Vensel Trefhe Servioe (VTS), 45 FR B405T; 21/81,
Puget Sound (Docket No.  12/22/80.
CGO- 78-0414), 83 CFR
101,
and Walerwaryn Navigation 46 FR 7989, 1/ /25781,
Requiaton, Great Lahos, 26781,
33 OFR 16
Drawbridge Operation Regu- 48 FR 9579, 1/ a/1/01,
asone St Cron  Rror, 20781,
Weconsin and Minngeota,
JBCFR 117,
Exomplion Procedures, Seg- 46 FR 3810, v/ 2/17/81
ogaled  Bodlast  Tarks 15780,
[Docket No. CGD 79-120)
33 CFR 152,

Federal Highway Administration (FHWA)

Praviously
Te and CFR pan number FA citation m
damn
rban Transpodation Plas- 46 FRST02, 1/ 2/16/81.
ring Procesal Transports. 19/81
ton lengrovernent Program
(23u0d n conunchon with
UMTA), 23 CFR 450, 630,
43 CFRA 612
Trafhc Controied Devices on 46 FR 2036, 1/ 1/30/81
Fodecaband  and  Other o8
Streets and Highways, 23
CFR ea5,
Copool and Varpool Prof A8 FR 2208, v/ 1730781,
ects, 23 CFR 658, a8
Payroll and Related Expense 46 FR 3801, 1/ 2/17/81
of Putlic Employoes, 23 15/91.
CFR 140
Mchedlogical and Paleonto- 48 FR 9570 \/  2/22/8),
ol Savege, 23 CFR 29781
766
Urtan Masa Tranap Adm UNTA)
Whan Trasaportation Plan. 46 FR §702; 1/  2/18/01,
g Procoss/Traanaports- 19481
N mprovomont
em, 23 CFR 450, &%,
“fl CrR e
Sy Amenca™ 46 FR 5808, 17 278,
ments of Surface Trans- 108t

Federal Highway Administration (FHWA)—

Continued
Previoasly
schedubod
Toe and CFA part number FR ctaton eHociive
date
Bus Rohabltation Program 46 FR GBE2; 1/ 2/24/81,
(UMTA Docket B0-A), 49 29/81
CFR 840
Public Roguke- 46 FR 5476, 17 2/ 8/8).
ments, 40 CFR €35 19/81.
Stockping of Buses (UMTA 48 FR 5480; 7/  2/18/81,

19/81.

639,

Urban Inftiatves, 40 CFR 40 FR 5820, 1/
ez 19/8y,

Resoarch and Spocial Programa Adminestration (RSPA)

46 FR 10157, J/ars
2/2/8\.

2/18/81,

Incomorats Ret
(182-37 and 195-21
Docket No. PS-85), 49
CFR 102 and 195

Dusign and Constructon of 46 FR 30, V/2/ /8.
Ppeinos Camying  Highly (1R

Volatle Liquds Docket

No (PS-S6A), 4@ CFR

182
Safety Improvermant Program 46 FR 8008, v/ 311781
for DOT 108 Tank Cam, 26781,

49 CFR 173, 179

(23 U.S.C. 101(e), 103, 104(f)(3), 108(d), 109(h),
109(), 114(n), 134, 142, 146, 217, 305, 315; 33
U.S.C, 1221, 1231; 41 U.S.C. 104, 10c, 10d, 42
1.S.C. 4332, 7401, 75086; 46 U.S.C. 3910; 49
L.S.C. 1602, 1604, 1604(i)(3), 1607, 1651 et,
seq., 1672, 1803, 1804, 1808)

Issued in Washington, D.C.. on Junuary 30,
1081
Darrell M. Trent,
Deputy Secretary.
IFR Doc. 814210 Filed 2-2-81: 128 pan)
BILLING COOE 4910-82-M

_— = —

DEPARTMENT OF THE INTERIOR

25 CFR Parts 52, 53

30 CFR Parls 211, 221, 231, 250, 270,
700, 716, 785, 948, 950

43 CFR Parts 9, 2090, 2091, 2200, 2210,
2220, 2250, 2260, 2270, 2300, 2310,
2320, 2340, 2350, 2920

43 CFR Public Land Orders 5797-5799,
5802, 5804-5806, 5809, 5812, 5814,
5817-5819, 5821, 5824-5828,
58305834, 5836-5842, 5844-5846,
5848-5855

50 CFR Part 17
Extension of Effective Dates for Final
Rules

AGENCY: Department of the Interior.

ACTION: Extension of effective dates for
final rules.

SUMMARY: In accordance with the
President’s memorandum of January 29,
1881, the Department of the Interior is
extending the effective date of rules
issued in final form but not yet in effect.
DATE: Effective January 30, 1981,

FOR FURTHER INFORMATION CONTACT:

Frederick N. Ferguson, Deputy Solicitor,
202-343-4813; Timothy S. Elliott, Deputy
Associate Solicitor—Division of General
Law, 202-343-4722,

SUPPLEMENTARY INFORMATION: The
President’s Memorandum of January 29,
1981 directs Federal agencies to extend
the effective date of regulations issued
in final form but not yet in effect for a
60-day period. The effective dates of the
following regulations are therefore
extended until March 30, 1981:

Subyoct

Joruary 7, 1081 48 FR 1668, 1674, 25 CFR Paris 52
and 53. Tabt
government

eleciona
- 30 CFR 7167
Prme hyminnos

CRDTPADN.

20 CFR Part 050,
Suite-federal
cooperlive
agreamant for
Wyaming.

ABFR T894 ... 20 CFRA a7,

76517, Pome

larmianade

Date pubiished FR page

Jenuary 22, 1081 _ 46 FR 7206 ...

Jonuary 28 1941 48 FR 9068

January 23, 1981

wxompition

20 CFR 700.1 1)
Extvacton of
Coal, Wwo acros

Jaruory 23, 1081 . 46 FR 7002,

Jangary 23, 1981 . 48 FR 7324 30 CFi Part 948

Dacombor 24, 45 FR 84762 . 30 CFR Parx 211,
1620, 221, 30, 290,

Janvery 6, 1981 48 FR 1834 . 43 CFR Parts

Exchanges
Janvary 10, 1981 _ S FR ST QI CFR Parts

procedurns.
Jaruary 19, 1881 BFR 772 SACFRParts 0
Januwy 13, 1881 46 FR 78 ... SO CFR Part 17,

Jancary 19, 108 . S FR ST ..

In addition, the effective dates of the
following Public Land Orders are
postponed to March 30, 1981: 5797 (46 FR
2048); 5798 (46 FR 2048); 5799 (46 FR
2047): 5802 (46 FR 2047); 5804 (46 FR
2047); 5805 (46 FR 2048); 5806 (46 FR
2348); 5809 (46 FR 6943); 5810 (46 FR
6943); 5812 (46 FR 6944); 5814 (46 FR
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6945); 5817 (46 FR 6846); 5818 (46 FR
6046); 5819 (46 FR 6946); 5821 (46 FR
6947); 5824 (46 FR 6948); 5825 (46 FR
7338); 5826 (46 FR 7338); 5827 (46 FR
7339); 5828 (46 FR 7340); 5830 (46 FR
7341); 5831 (46 FR 7341); 5832 (46 FR
7341); 5833 (46 FR 7342); 5834 (46 FR
7342); 5836 (46 FR 7343); 5837 (46 FR
7343); 5838 (46 FR 7343); 5839 (46 FR
7344); 5840 (46 FR 7344); 5841 (46 FR
7345); 5842 (46 FR 7345); 5844 (46 FR
7348); 5845 (46 FR 7346); 5846 (46 FR
7346); 5848 (46 FR 7347); 5849 (46 FR
7347); 5850 (46 FR 7348); 5851 (46 FR
7348); 5852 (46 FR 7349); 5853 (46 FR
7349); 5854 (46 FR 8520); and 5855 (46 FR
8520).

Dated: January 30, 1981.
William L. Kendig,
Deputy Assistant Secretary of the Interior.
[FR Doc. 814134 Filed 3-3-81: 8:45 am|
BILLING CODE 4310-10-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service
26 CFR Part 15A

IT.D. 7768]

Temporary Income Tax Regulations;
Instaliment Sales—Generai Rules

AGENCY: Internal Revenue Service,
Treasury,
ACTION: Temporary regulations.

SUMMARY: This document contains
temporary regulations relating to the
general rules for reporting gains from
installment sales. Changes to the
applicable tax law were made by the
Installment Sales Revision Act of 1980.
These regulations affect all taxpayers
who make installment or other deferred
payment sales and provide them with
the guidance to comply with the law.
Except as otherwise provided in this
document, the amendments are
proposed to apply to instaliment sales
oceurring after October 19, 1980. In
addition, the text contained in the
temporary regulations serves as a text of
the proposed regulations cross-
referenced in the notice of proposed
rulemaking in the Proposed Rules
Section of this issue of the Federal
Register,

FOR FURTHER INFORMATION CONTACT:
Phoebe A. Mix of the Legislation and
Regulations Division, Office of the Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue, NW., Washington,
D.C. 20224, Attention: CC:LR:T, 202-566-
3297, not a toll-free call.

SUPPLEMENTARY INFORMATION:

Background

This document contains temporary
regulations relating to the general rules
for reporting installment sales and the
rules relating to contingent installment
sales under section 453 of the Internal
Revenue Code, as added or amended by
the Installment Sales Revision Act of
1980, 94 Stat. 2247. This document does
not contain regulations relating to
installment obligations received in
certain exchanges in which gain or loss
is generally not recognized, nor
regulations to installment sales between
related parties. Those regulations will
be contained in later documents, as will
regulations relating to installment sales
under seclions 453A, 453B, 691, 1038 and
1239. These amendments areissued
under the authority contained in ,
sections 453(i) and 7805 of the Code (94
Stat. 2247, 88A Stat. 917; 26 U.S.C. 453(1),
7805). The temporary regulations
provided by this document will remain
in effect until superseded by final
regulations on this subject.

Significant Differences Between Old
Section 453 and New Sections 453, 453A
and 4538

The Instaliment Sales Revision Act of
1980 amends section 453 by
redesignating the provisions relating to
installment sales by dealers in personal
property as section 453A and the
provisions relating to gain or loss on the
disposition of installment obligations as
section 453B. The provisions of section
453 relating to sales of real property and
casual sales of personal property have
been deleted and replaced by new
section 453, Except for rules relating to
changes from the accrual method to the
installment method, the statutory
provisions relating to dealer
transactions merely have been
redesignated. Except for rules relating to
receipt of installment obligations by life
insurance companies and certain
cancellations of installment obligations,
the rules for computing gain or loss on
the disposition of instaliment obligations
remain unchanged. Therefore, the
regulations relating to the unchanged
provisions will simply be redesignated.

New section 453 differs significantly
from the old statute. The requirement
that in order to qualify for installment
method reporting no mere than 30
percent of the selling price be received
by the seller in the taxable year of the
sale has been eliminated, as have the
requirements that the deferred payment
casual sale of personal property or
deferred payment sale of real property
be for two or more payments and that
the selling price of personal property
exceed $1,000. The new statute changes

the election provisions, providing for
installment method reporting of an
installment sale unless the taxpayer
elects otherwise. The new statute
permits installment method reporting for
contingent payment sales.

The rules for installment method
reporting remain substantially
unchanged. Gain is recognized as
payments are received; the gain
recognized for any taxable years is the
proportion of the installmént payment
received in that year which the gross
profit, realized or to be realized when
the contract is completed, bears to the
total contract price.

Mortgages

Under both prior law and the new
statute, a mortgage assumed or taken
subject to by the purchaser as part of an
installment sale is considered payment
in the year of sale to the seller to the
extent that the mortgage exceeds the
seller's basis in the property. Only the
seller's basis, if any, in excess of the
mortgage assumed or taken subject to
by the purchaser is taken into account in
determining the gross profit ratio. These
regulations make it clear that any
morigage encumbering the property will
be treated as assumed or taken subject
to, and thus constitutes payment in the
year of sale to the extent that the
mortgage exceeds basis, even though
title to the property has not passed 1o
the purchaser and even though the seller
remains responsible for payment of the
mortgage. Thus, in the case of what is
known as a “wrap-around” morigage,
the purchaser is deemed to have
assumed or taken subject to the
underlying mortgage even though the
seller agrees with the buyer to remain
responsible for making payments on the
mortgage.

Payment

The new statute provides that receip!
of an installment note of the purchaser
does not constitute payment to the seller
even if that note is guaranteed by a third
party. These regulations specifically
define standby letters of credit as third
party guarantees thus excluding as
payment notes backed by standby
letters of credit.

Contingent Payment Obligalions

The new statute extends installment
method reporting to contingent payment
obligations. If the obligation has a stated
maximum amount to be received, the
stated maximum amount generally is
used as the selling price for determining
the gross profit ratio which the seller
uses to report gain on the sale. When
there is no stated maximum amount bul
the contract calls for payment over a
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fixed period, basis is recovered ratabl
over that period. If a transaction whicg
has neither a stated maximum amount
nor a fixed period is considered a sale,
basis is generally to be recovered over
15 years. For those assets for which
income forecasting is an accepted
measure for determining depreciation,
basis may also be recovered according
to forecasted income.

Because the rules set forth in these
regulations may not provide a schedule
of basis recovery which is reasonable
for every contingent transaction, these
regulations provide that a laxpayer may
use an alternative method of basis
recovery where the rules in the
regulations would substantially and
inappropriately defer basis recovery.
These regulations also provide that
when the general rules would
substantially and inappropriately
accelerate bases recovery, the Service
may require a different method of basis
recovery.

Private Annuities

It is anticipated that regulations will
be issued in the near future explaining
the relationship among sections 72, 453,
4538 and 1001 for purposes of reporting
& disposition of property in exchange for
an annuity obligation.

Election Not To Use Installment Method
Reporting

The new statute provides that an
installment obligation is to be reported
on the installment method unless the
laxpayer elects not to use installment
reporting. These regulations provide the
time and manner for making the
election.

An accrual method taxpayer who
eloects not to use installment method
reporting reports the full face amount of
the obligation in the year of sale. A cash
method taxpayer reports the fair market
value of the obligation in the year of
sale. Under prior law, the cost-recovery
method of reporting contingent
obligations was permitted when the
value of the obligation could not be
ascertained, These regulations provide
that the value of any installment
obligation which has a fixed amount can
be ascertained and that, excep! in rare
and extraordinary circumstances, the
value of an installment obligation for a
contingent amount can be ascertained.
Therefore, the cost recovery method will
be available only in those rare and
extraordinary circumstances in which
the value of a contingent installment
obligation cannot be ascertained.

Unstated Interest

Under the new statute as well as
under prior law interest is not to be

considered part of the selling price.
These regulations provide rules for
calculating reportable gain when the
amount of interest ultimately payable on
the installment obligation is uncertain.

Waiver of Procedural Requirements of
Treasury Directive

The expeditious adoption of the
provisions contained in this document is
necessary because of the need for
immediate guidance to taxpayers
making installment sales and to
personnel of the Internal Revenue
Service who must administer the
Installment Sales Revision Act of 1980,
For this reasgn, William E. Williams,
Acting Commissioner of Internal
Revenue, has determined that the
provisions of paragraphs 8 through 14 of
the Treasury Department directive
implementing Executive Order 12044
must be waived.

Drafting Information

The principal author of this regulation
is Phoebe A. Mix of the Legislation and
Regulations Division of the Office of
Chief Counsel, Internal Revenue
Service. However, personnel from other
offices of the Internal Revenue Service
and Treasury Department participated
in developing the regulation, both on
matters of substance and style,

Proposed Amendments to the
Regulations

Accordingly, a new part 15A,
Temporary Income Tax Regulations
under the Installment Sales Revision Act
is added to Title 26 of the Code of
Federal Regulations and the following
Temporary regulations are adopted:

§ 15A.453-0 Taxable years affected.

(a) In general, Except as otherwise
provided, the provisions of § 15A.453-1
(&) through {e) generally apply to
installment method reporting for sales of
real property and casual sales of
personal property occurring after
October 19, 1980. See 26 CFR § 1.453-1
(rev. as of April 1, 1980) for the
provisions relating to installment
method reporting for sales of real
property and casual sales before
October 20, 1980 (except as provided in
paragraph (b) of this section) and for
provisions relating to installment sales
by dealers in personal property
occurring before October 20, 1980,

{b) Certain limitations. The provisions
of prior law [section 453(b) of the
Internal Revenue Code of 1054, in effect
as of October 18, 1980) which required
that the buyer receive no more than 30
percent of the selling price in the
taxable year of the installment sale and
that at least two payments be received

shall not apply to reporting for casual
installment sales of personal property
and installment sales of real property
occurring in & taxable year ending after
October 19, 1980.

§ 15A.453-1 Instaliment method reporting
for sales of real property and casual sales
of personal property.

(a) In general. Unless the taxpayer
otherwise elects in the manner
prescribed in paragraph (d)(3) of this
section, income from a sale of real
property or a casual sale of personal
property, where any payment is to be
received in a taxable year after the year
of sale, is to be reported on the
installment method.

{b) Installment sale defined—(1) In
general. The term “installment sale™
means a disposition of property (except
as provided in paragraph (b){4) of this
section) where at least one payment is
to be received after the close of the
taxable year in which the disposition
occurs. The term “installment sale”
includes dispositions from which
payment is to be received in a lump sum
in a taxable year subsequent to the year
of sale. For purposes of this paragraph,
the taxable year in which payments are
to be received is to be determined
without regard to section 453(e) (relating
to related party sales), section (f)(3)
(relating to the definition of a
“payment") and section (g} (relating to
sales of depreciable property to a
spouse or 80-percent-owned entity).

(2) Installment method defined—(i) In
general. Under the installment method,
the amount of any payment which is
income to the taxpayer is that portion of
the installment payment received in that
year which the gross profit realized or to
be realized bears to the total contract
price (the “gross profit ratio”). See
paragraph (c) of this section for rules
describing installment method reporting
of contingent payment sales.

{ii) Solfing price defined, The term
“selling price” means the gross selling
price without reduction to reflect any
existing mortgage or other encumbrance
on the property (whether assumed or
taken subject to by the buyer) and
without reduction to reflect any selling
expenses. Neither interest, whether
stated or unstated, nor original issue
discount is considered to be a part of the
selling price. See paragraph (c) of this
section for rules describing installment
method reporting of contingent payment
sales,

(iii) Contract price defined. The term
"contract price” means the total
contract price equal lo selling price
reduced by that portion of any
qualifying indebtedness (as defined in
paragraph (b){2){iv) of this section),
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assumed or taken subject to by the
buyer, which does not exceed the
seller's basis in the property (adjusted to
reflect commissions and other selling
expenses as provided in paragraph
{b){2)(v) of this section). See paragraph
(c) of this section for rules describing
installment method reporting of
contingent payment sales.

(iv) Qualifying indebtedness. The
term “gualifying indebtedness™ means &
mortgage or other indebtedness
encumbering the property and
indebtedness, not secured by the
property but incurred or assumed by the
purchaser incident to the purchaser’s
acquisition, holding, or operation in the
ordinary course of business or
investment, of the property. The term
“qualifying indebtedness” does not
include an obligation of the taxpayer
incurred incident to the disposition of
the property (e.g.. legal fees relating to
the taxpayer’s sale of the property) or an
obligation functionally unrelated to the
acquisition, holding, or operating of the
property (e.g., the taxpayer's medical
bill). Any obligation created subsequent
to the taxpayer's acquisition of the
property and incurred or assumed by the
taxpayer or placed as an encumbrance
on the property in contemplation of
disposition of the property is not
qualifying indebtedness if the
arrangement results in accelerating
recovery of the taxpayer’'s basis in the
installment sale.

(v) Gross profit defined, The term

s profit” means the selling price
less the adjusted basis as defined in
gection 1011 and the regulations
thereunder. In the case of sales of real
property by a person other than a dealer
and a casual sale of personal property,
commissions and other selling expenses
shall be added to basis for purposes of
determining the proportion of payments
which is gross profit attributable to the
disposition. Such additions to basis will
not be deemed to affect the taxpayer's
holding period in the transferred
property.

(3) Payment—{i) In general. Except as
provided in paragraph (e) of this section
(relating to purchaser evidences of
indebtedness payable on demand or
readily tradable), the term “payment”
does not include the receipt of evidences
of indebtedness of the person acquiring
the property (“installment obligation™),
whether or not payment of such
indebtedness is guaranteed by a third
party (including a government agency).
A standby letter of credit (as defined in
paragraph (b)(3)(iii) of this section] shall
be treated as a third party guarantee,
Pavments include amounts actually or
constructively received in the taxable

,

year under an installment obligation.
Receipt of an evidence of indebtedness
which is secured directly or indirectly
by cash or a cash equivalent, such as a
bank certificate of deposit or a treasury
note, will be treated as the receipt of
payment. Payment may be received in
cash or other property, including foreign
currency, marketable securities, and
evidences or indebtedness which are
payable on demand or readil tradable.
However, for special rules relating to the
receip! of certain property with respect
to which gain is not recognized, see
paragraph (f) of this section (relating to
transactions described in sections 351,
356(a) and 1031). Except as provided in
§ 15A.453-2 of these regulations
(relating to distributions of installment
obligations in corporate liquidations
described in section 337), payment
includes receipt of an evidence of
indebtedness of a person other than the
person acquiring the property from the
taxpayer. For purposes of determining
the amount of payment received in the
taxable year, the amount of qualifying
indebtedness (as defined in paragraph
(b)(2)(iv) of this section) assumed or
taken subject to by the person acquiring
the property shall be included only to
the extent that it exceeds the basis of
the property (determined after
adjustment to reflect selling expenses).
For purposes of the preceding sentence,
an arrangement under which the
taxpayer's liability on qualifying
indebtedness is eliminated incident to
the disposition (e.g.. a novation) shall be
treated as an assumption of the
qualifying indebtedness. If the laxpayer
sells property to a creditor of the
taxpayer and indebtedness of the
taxpayer is cancelled in consideration of
the sale, such cancellation shall be
treated as payment. To the extent that
cancellation is not in consideration of
the sale, see §§ 1.61-12(b)(1) and 11001~
2(a)(2) relating to discharges of
indebtedness. If the taxpayer sells
property which is encumbered by a
mortgage or other indebtedness on
which the taxpayer is not personally
liable, and the person acquiring the
property is the obligee, the taxpayer
shall be treated as having received
payment in the amount of such
indebtedness,

(if) Wrap-around morigage. A “wrap-
around mortgage' means an
arrangement in which the buyer initially
does not assume and purportedly does
not take subject to part or all of the
mortgage or other indebtedness
encumbering the property (“wrapped
indebtedness”) and, instead, the buyer -
issues to the seller an instaliment
obligation the principal amount of which

reflects such wrapped indebtedness.
Ordinarily, the seller will use payments
received on the installment obligation to
service the wrapped indebtedness, The
wrapped indebtedness shall be deemed
1o have been taken subject to even
though title to the property has not
passed in the year of sale and even
though the seller remains liable for
payments on the wrapped indebtedness.
In the hands of the seller, the wrap-
around installment obligation shall have
a basis equal to the seller's basis in the
property which was the subject of the
installment sale, increased by the
amount of gain recognized in the year of
sale, and decreased by the amount of
cash and the fair market value of other
nonqualifying property received in the
vear of sale. For purposes of this (i), the
amount of any indebtedness assumed or
taken subject to by the buyer (other than
wrapped indebtedness) is to be treated
as cash received by the seller in the year
of sale. Therefore, except as otherwise
required by section 483 or 1232, the
gross profit ratio with respect to the
wrap-around installment obligation is &
fraction, the numerator of which is the
face value of the obligation less the
taxpayer's basis in the obligation and
the denominator of which is the face
value of the obligation.

(iii) Standby letter of credit. The term
“standby letter of credit” means a non-
negotiable, non-transferable (except
together with the evidence of
indebtedness which it secures) letter of
credit, issued by a bank or other
financial institution, which serves as a
guarantee of the evidence of
indebtedness which is secured by the
letter of credit. Whether or not the letter
of credit explicitly states it is non-
negatiable and nontransferable, it will
be treated as non-negotiable and
nontransferable if applicable local law
s0 provides. The mere right of the
secured party (under applicable local
law) to transfer the proceeds of a letter
of credit shall be disregarded in
determining whether the instrument
qualifies as a standby letter of credit. A
letter of credit is not a standby letter of
credit if it may be drawn upon in the
absence of default in payment of the
underlying evidence of indebtedness.

(8) Exceptions. The term “installment
sale” does not include, and the
provisions of section 453 do not apply
to, dispositions of personal property on
the installment plan by a person who
regalarly sells or otherwise disposes of
personal property on the installment
plan. or to dispositions of personal
property of a kind which is reguired to
be included in the inventory of the
taxpayer if on hand at the close of the
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taxable year. See section 453A and the
regulations thereunder for rules relating
to installment sales by dealers in
personal property. A dealer in real
property or a farmer who is not required
under his method of accounting to
maintain inventories may report the gain
on the installment method under section
453.

(5) Examples. The following examples
illustrate installment method reporting
under this section:

Example (1), A sells Blackacre, an
unencumbered capital asset in A's hands, to
B for $100,000: $10.000 down and the
remainder payable in equal annual
installments over the next 9 years, together
with adequate stated interest. A's basis In
Blackacre, exclusive of selling expenses, is
$38,000, Selling expenses paid by A are
$2,000. Therefore, the gross profit is $60.000
($100,000 selling price—$40,000 basis
inclusive of selling expenses). The gross
profit ratio Is 3/5 (gross profit of $80,000
divided by $100,000 contract price).
Accordingly, $8,000 (3/5 of $10,000) of each
§10,000 payment received is gain attributable
to the sale and $4,000 ($10,000-88,000) is
recovery of basis. The interest received in
addition to principal is ordinary income to A.

Example (2). C sells Whiteacre to D for a
selling price of $160,000. Whiteacre is
encumbered by a lonsgtanding mortgage in
the principal amount of $80,000. D will
assume or take subject to the $60,000
mortgage and pay the remaining $100,000 in
10 equal annual installments together with
adequate stated interest. C's basis in
Whiteacre Is $90,000. There are no selling
expenses, The contract price is $100,000, the
$160,000 selling price reduced by the
mortgage of $60,000 assumed or taken subject
to. Gross profit is $70,000 ($160,000 selling
price less C's basis of $90,000). C's gross
profit ratio is %o [gross profit of $70,000
divided by $100,000 contract price). Thus,
§7,000 {% 0 of $10,000} of each $10.000 annual
payment is gain attributable to the sale, and
53,000 ($10,000 —$7,000) is recovery of basis,

Example (3). The facts are the same as in
example {2), except that C's basis in the land
is $40,000. In the year of the sale C is deemed
to have received payment of $20,000
(580,000 —$40,000, the amount by which the
mortgage D assumed or took subject to
exceeds C's basis). Since basis is fully
recovered In the year of sale, the gross profit
ratio is 1 ($120,000/$120,000) and C will report
100% of the $20,000 deemed payment in the
yeur of sale and each $10,000 annual payment
a% gain attributable to the sale.

Example (4). E sells Blackacre, an
unencumbered capital gain property in E's
hands, to F on January 2, 1981. F makes a
cash down payment of $500,000 and Issues a
note to E obliging F to pay an additional
$500,000 on the fifth anniversary date, The
nole does not require a payment of interest.
In determining selling price. section 483 will
apply to recharacterize as interest a portion
of the $500,000 future payment. Assume that
under section 483 and the applicable
regulations $183,045 is treated as total
unsinted interest, and the selling price is

$800,955 (S1 million less unstated interest),
Assuming E's basis (including selling
expenses) in Blackacre is $200,000) gross
profit is $606,955 ($806,955 —$200,000) and the
gross profit ratio is 75.21547%. Accordingly, of
the $500,000 cash down payment received by
E in 1881, $§376,077 (75.21547% of $500,000) is
gain attributable to the sale and $123,923 is
recovery of basis ($500,000—$376,077).

Example (5). G sells to H Blackacre, which
is encumbered by a first mortgage with a
principal amount of $500,000 and a second
mortgage with a principal amount of $400,000,
for a selling price of $2 million. G’s basis in
Blackacre is $700,000. Under the agreement
between G and H, passage of title is deferred
and H does not assume and purportedly does
not take subject to either mortgage in the
year of sale. H pays G $200,000 in cash and
issues a wrap-around mortgage note with a
principal amount of §1,800,000 bearing
adequate stated interest, H is deemed to have
acquired Blackacre subject to the first and
second mortgages {(wrapped indebtedness)
totalling $900,000. The contract price is
$1,300,000 (selling price of $2 million less
$700,000 mortgages within the seller's basis
assumed or taken subject to). Gross profit is
also $1,300,000 {selling price of $2 million less
$700,000 basis.) Accordingly in the year of
sale, the gross profit ratio is 1 ($1,300,000/
§1,300,000). Payment in the year of sale is
$400,000 ($200,000 cash received plus $200,000
mortgage in excess of basis
($900,000 — §700,000)). Therefore, G recognizes
$400,000 gain in the year of sale ($400,000x1).
In the hands of G the wrap-around
installment obligation has a basis of $900,000,
equal to G’s basis in Blackacre ($700,000)
increased by the gain recognized by G In the
year of sale ($400,000) reduced by the cash
received by G in the year of sale {$200,000).
C's gross profit with respect to the note is
$9800,000 (51,800,000 face amount less $900,000
basis in the note) and G’s contract price with
respect to the note is its face amount of
§1,800,000. Therefore, the gross profit ratio
with respect to the note is Y ($900,000/
$1,800,000).

Example (8). The facts are the same as
example (5) except that under the terms of
the agreement H assumes the $500,000 first
mortgage on Blackacre. H does not assume
and purportedly does not take subject to the
$400,000 second mortgage on Blackacre. The
wrap-around installment obligation issued by
H 1o G has a face amount of §1,300,000. The
tax results in the year of sale to C are the
same as example (5) ($400,000 payment
received and gain recognized). In the hands
of G, basis in the wrap-around installment
obligation is $400,000 ($700,000 basis in
Blackacre plus $400.000 gain recognized in
the year of sale minus $700,000 ($200,000 cash
received and $500,000 treated as cash
recelved as a result of H's assumption of the
first mortgage)). G's gross profit with respect
to the note is $900,000 ($1,300,000 face arfiount
of the wrap-around installment obligation
less $400,000 basis in that note) and G's
contract price with respect to the note is its
face value of $1,300,000. Therefore, the gross
profit ratio with respect to the note is %s
($900,000/$1,300,000).

Example (7). A sells the stock of X
corparation to B for a $1 million installment

obligation payable in equal annual
installments over the next 10 years with
adequate stated Interest. The installment
obligation is secured by a standby letter of
credit (within the meaning of paragraph
(b)(3)(iii) of this section) issued by M bank.
Under the agreement between B and M bank,
B is required to maintain a compensating
balance in an account B maintains with M
bank and is required by the M bank to post
additional collateral. which may include cash
or a cash equivalent, with M bank. Under
neither the standby letter of credit nor any
other agreement or arrangement is A granted
a direct lien upon or other security interest in
such cash or cash equivalent collateral.
Receipt of B's installment obligation secared
by the standby letter of credit will not be
treated as the receipt of payment by A.

Example (8). The facts are the same as in
example (7) except that the standby letter of
credit is in the drawable sum of $600,000. To
secure fully its $1 million note issued to A, B
deposits in escrow $400,000 in cash and
Treasury bills. Under the escrow agreement,
upon default in payment of the note A may
look directly to the escrowed collateral.
Receipt of B's installment obligation will be
treated as the receipt payment by A in the
sum of $400,000,

(c) Contingent payment sales—(1) In
general. Unless the taxpayer otherwise
elects in the manner prescribed in
paragraph (d}(3) of this section,
contingent payment sales are to be
reported on the installment method. As
used in this section, the term
“contingent payment sale” means a sale
or other disposition of property in which
the aggregate selling price cannot be
determined by the close of the taxable
year in which such sale or other
disposition occurs.

The lerm "contingent payment sale™
does not include transactions with
respect to which the installment
obligation represents, under applicable
principles of tax law, a retained interest
in the property which is the subject of
the transaction, an interest in a joint
venture or a partnership, an equity
interest in a corporation or similar
transactions, regardless of the existence
of a stated maximum selling price or a
fixed payment term. See paragraph
(c)(8) of this section, describing the
extent to which the regulations under
section 385 apply to the determination of
whether an installment obligation
represents an equity interest in a
corporation.

This paragraph prescribes the rules to
be applied in allocating the taxpayer's
basis (including selling expenses except
for selling expenses of dealers in real
estate) to payments received and to be
received in a contingent payment sale.
The rules are designed appropriately to
distinguish contingent payment sales for
which a maximum selling price is
determinable, sales for which a
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maximum selling price is not
determinable but the time over which
paymaents will be received is
determinable, and sales for which
neither a maximum selling price nor a
definite payment term is determinable.
In addition, rules are prescribed under
which, in appropriate circumstances, the
taxpayer will be permitted to recover
basis under an income forecas!
computation.

(2) Stated maximum seliing price—{i)
In general. [A) contingent payment sale
will be treated as having a stated
maximum selling price if, under the
terms of the agreement, the maximum
amount of sale proceeds that may be
received by the taxpayer can be
determined as of the end of the taxable
year in which the sale or other
disposition occurs. The stated maximum
selling price shall be determined by
assuming that all of the contingencies
contemplated by the agreement are mel
or otherwise resolved in a manner that
will maximize the selling price and
accelerate payments to the earliest date
or dates permitted under the agreement.
Except as provided in paragraph
(€)(2)(ii) and (7) of this section (relating
to certain payment recomputations), the
taxpayer's basis shall be allocated to
payments received and to be received
under a stated maximum selling price
agreement by treating the stated
maximum selling price as the selling
price for purposes of paragraph (b) of
this section. The stated maximum selling
price, as initially determined, shall
thereafter be treated as the selling price
uniess and until that maximum amount
is reduced, whether pursuant to the
terms of the original agreement, by
subsequent amendment, by application
of the payment recharacterization rule
(discribed in paragraph (c)(2)(ii) of this
section), or by a subsequent supervening
event such as bankruptcy of the obligor.
When the maximum amount is
subsequently reduced. the gross profit
ratio will be recomputed with respect o
payments received in or after the
taxable year in which an event requiring
reduction occurs, If, however,
application of the foregoing rules in a
particular case would substantially and
inappropriately accelerate or defer
recovery of the laxpayer’s basis, a
special rule will apply. See paragraph
(c)(7) of this section.

(B) The following examples illustrate
the provisions of paragraph (e)(2)(i) of
this section. In each example, it is
assumed that application of the rules
illustrated will not substantially and
inappropriately defer or accelerate
recovery of the taxpayer's basis.

Example (1). A sells all of the stock of X
corporation to B for $100,000 payable at
closing plus an amount equal to 5% of the net
profits of X for each of the next nine years,
the contingent payments to be made annvally
together with adequate stated interest. The
agreement provides that the maximum
amount A may receive, inclusive of the
$100,000 down payment but exclusive of
interest, shall be $2.000,000. A's basis in the
stock of X inclusive of selling expenses, is
$200,000. Selling price and contract price are
considered 10 be $2,000,000. Gross profit is
$1,800,000, and the gross profit ratio is 9/10
($1,800,000/$2.000,000). Accordingly. of the
$100,000 received by A in the year of sale,
$90,000 is reportable as gain attributable to
the sale and $10,000 is recovery of basis.

Example (2). C owns Blackacre which is
encumbered by a long-standing mortgage of
$100,000, On January 15, 1981, C sells
Blackacre to D under the following payment
arrangement: $100,000 in cash on closing: nine
equal unnual Installment payments of
$100,000 commencing January 15, 1982; and
nine annual payments (the first to be made
on March 30, 1882) equal to 5% of the gross
annual rental receipts from Blackacre
generated during the preceding calendar year.
The agreement provides that each deferred
payment shall be accompanied by & paymen
of interest calculated at the rate of 12% per
annum and that the maximum smount
payable to C under the agreement (exclusive
of interest) shall be $2.100,000, The sgreement
also specifies that D will assume the long-
standing mortgage. C's basis (inclusive of
selling expenses) In Blackuacre is $300,000.
Accordingly, selling price is $2,100,000 and
contract prica is $2,000,000 {selling price of
$2,100,000 less the $100,000 mortgage). The
gross profit ratio is 9/10 (gross profit of
$1,800,000 divided by $2,000,000 contract
price). Of the $100,000 cash payment received
by C in 1981, $80,000 is gain attributable to
the sale of Blackacre and $10,000 is recovery
of basis,

{ii) Certain interest recomputations.

When interest is stated in the contingent’

price sale agreement at a rate equal to
or greater than the applicable prescribed
test rate referred to in § 1.483-1(d)(1)(ii)
and such stated inlerest is payable in
addition to the amounts otherwise
payable under the agreement, such
stated interest is not considered a pari
of the selling price. In other
circumstances (ie., section 483 is
applicable because no interest is stated
or interest is stated below the applicable
test rate, or interest is stated under a
payment recharacterization provision of
the sale agreement), the special rule set
forth in this (ii) shall be applied in the
initial computation and subsequent
Jecomputations of selling price, contract
price, and gross profit ratio. The special
rule is referred to in this section as the
“price-interest recomputation rule.” As
used in this section, the term “payment
recharacterization” refers to a
contractual arrangement under which a
computed amount otherwise payable as

part of the selling price is denominated
an interest payment. The amount of
unstated interest determined under
section 483 or (if section 483 is
inapplicable in the particular case) the
amount of interes! determined under a
payment recharacterization arrangement
is collectively referred to in this section
as “internal interest” amounts, The
price-interest recomputation rule is
applicable to any stated maximum
selling price agreement which
contemplates receipt of internal interest
by the taxpayer. Under the rule, stated
maximum seﬁing price will be
determined as of the end of the
taxpayer's taxable year in which the
sale or other disposition occurs, taking
into account all events which have
occurred and are subject to prompt
subsequent calculation and verification
and assuming that all amounts that may
become payable under the agreement
will be paid on the earliest date or dates
permitted under the agreement. With
respect to the year of sale, the amount
(if any) of internal interest then shall be
determined taking account of the
respective components of that
calculation. The maximum amount
initially calculated, minus the internal
interest so determined, is the initial
stated maximum selling price under the
price-interest recomputation rule. For
each subsequent taxable year, stated
maximum selling price (and thus selling
price, contract price, and gross profit
ratio) shall be recomputed, taking into
account all events wKich have occurred
and are subject to prompt subsequent
calculation and verification and
assuming that all amounts that may
become payable under the agreement
will be paid on the earliest date or dates
permitted under the agreement. The
redetermined gross profit ratio, adjusted
to reflect payments received and gain
recognized in prior taxable years, shall
be applied to payments received in that
taxable year.

(iii) Examples. The following
examples illustrate installment method
reporting of a contingent payment sale
under which there is a stated maximum
selling price. In each example, it is
assumed that application of the rules
described will not substantially and
inappropriately defer or accelerate
recovery of the taxpayer's basis.

Exomple (1). A owns all of the stock of X
corporation with a basis to A of $20 million.
On July 1, 1881, A sells the stock of X 10 B
under an agreement ealling for fifteen annual
payments respectively equal to 5% of the net
profits of X earned in the immediately
preceding fiscal year beginning with the
fiscal year ending March 31, 1962. Each
payment is to be made on the following june
15th, commencing June 15, 1982, together with
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adequite stated interest. The agreement
specifies that the maximum ameunt
(exclusive of interest) payable to A shall not
exceed $80 million. Since stated interest is
payvable as an addition to the selling price
and the specified rate is not below the
section 483 test rate, there is no internal
interest under the agreement. The stated
maximum selling price is $60 million. The
gross profit ratio is % (gross prafit of $40
million divided by $80 million contract price).
Thus, if on June 15, 1982, A receives a
payment of $3 milllon (exclusive of interest)
under the t, i that year A will
report $2 miilion {$3 million X %%) as gain
attributable to the sale, and $1 million as
recovery of basis,

Example {2). (i) The facts arve the same as
in example (1) except that the agreement
does not call for the payment of any stated
interest but does provide for an initial cash
payment of $3 million on July 1. 1981. The
maximyum amount payable, including the §3
million initial payment, remains $60 million.
Since section 483 will apply to each payment
received by A more than one year following
the date of sale [section 483 is inapplicable to
the contingent payment that will be received
on June 15, 1982 since that dete is within one
year following the July 1, 1981 sale date), the
agreement contemplates internal interest and
the price-interest recomputation rule is
applicable. Under the rule, an initial
determination must be made for A's texable
year 1881, On December 31, 1981, the last day
of the taxable year, no events with regard to
the first fiscal year have occurred which are
subject ta prompt subsequent calculation and
verificution because that fiscal year will end
March 31, 1982, Under the price-interest
recomputation rule, on December 31, 1881 A
is required to assume that the maximum
amount subsequently payable under the
agreement ($57 million, equal to $60 million
less the 83 million initiel cash payment
received by A in 1881) will be paid on the
evarliest date permissible under the
agreement, Le. on June 15, 1982 Since no part
of # payment received on that date would be
treated as interest under section 483, the
initial stated moximum selling price,
applicable to A’s 1981 tax calculations, is
deemed to be $60 million. Thus, the 1981
gross profil ratio is %5 and for the taxable
year 1981 A will report $2 miliion as gain
ittributable to the sale.

(i) The net profits of X for its fiscal year
ending March 31, 1982 are $120 million. On
June 15, 1982 A receives a puymenl from B
cqual to 5% of that amount, or $6 million, On
December 31, 1982, A knows that the
muximum amount he may subsequently
receive under the agreement is $51 million,
und A is required to assume that this amount
will be puid to him on the earliest permissible
date, June 15, 1983, Section 483 does not tres!
a3 interest any part of the $6 million recelved
by A on June 15, 1982, but section 483 will
treat as unstated interest & computed part of
the $51 million it is-assumed A will receive on
June 15, 1963, Assuming that under the tables
in the regulations under section 483, it is
determined that the principal component of &
payment received more than 21 months but
less than 27 months after the date of sale is
considered to be 82270, $41,957,700 of the

presumed $51 million psyment will be treated
as principal. The balance of $9.042.300 is
interest, Accordingly. in A's 1982 tax
calculations stated maximum selling price
will be $50,957,700, which amount is equal to
the stated maximum seiling price that was
determined in the 1981 tax calculations (S80
million) reduced by the section 483 interest
component of the $8 million payment
received by A in 1982 (80) and further
reduced by the section 483 (nterest
component of the $51 million presumed
puyment to be received by A on June 15, 1883
(58.042,300). Similarly, in determining gross
profit for 1982 tax calculations, the gross
profit of $40 million determined in the 1961
tax caloulations must be reduced by the same
section 483 interest amounts, yielding a
recomputed gross profil of $30,857.700
($40.000,000-$8,042,300). Further, since prior
to 19682 A received payment under the
agreement (1961 payment of $3 million of
which 82 million was profit), the appropriate
amounts must be subtracted in the 1982 tax
calculation. The total previously received
selling price payment of $3 million is
subtracted from the recomputed maximum
selling price of $50,957,700, an
adjusted selling price of $47.957,700. The total
previously recognized gain of $2 million is
subtracted from the recomputed maximum
gross profit of $30,957,700, yielding an
adjasted gross profit of $28,957,700. The gross
profit percentage applicable to 1982 tax
calculations thus is determined to be
60.38175%, equal 1o the quotient of dividing
the adjusted gross profit of $28,957,700 by the
adjusted selling price of $47.957.700.
Accordingly, of the $6 million received by A
in 1882, no part of which is unstated interest
under section 483, A will report $3,622,905
[80-38175% of $6 million] as gain attributable
ta the sale and $2,377.085 ($6.000,000-
$3,622,905) as recovery of basis.

(iif) The net profits of X for its fiscal year
ending March 31, 1963 are $200 million. On
June 15, 1883 A receives a payment from B
equal 1o $10 million. On December 31, 1983, A
knows that the maximum amount he may
subsequently receive under the agreement is
$41 million, and A is required to assume that
this amount will be paid to him on the
earliest permissible date, June 15, 1984,
Assuming that under the tables in the
regulations under section 483 it is determined
that the principal component of a payment
received more than 33 months but less than
39 months after the date of sale is 74622,
$30,595,020 of the presumed $41 million ($51
million-$10 million) payment will be treated
as principal and §10,404,980 is interes!. Based
upon the assumed factor for 21 months but
less than 27 months (.82270) $8,227,000 of the
$10 million payment is principal and
$1.773,000 is interest. Accordingly, in A's 1983
tax calculations stated maximum selling price
will be $47,822.020, which amount iz equal to
the stated maximum selling price determined
in the 1981 calculation ($60 million) reduced
by the section 483 interest component of the
$6 million 1982 payment ($0), the section 483
interest companent of the 1983 payment
($1,773,000) and by the section 483 interest
camponent of the presumed $41 million
peyment to be received in 1984 (§10,404,980).
The recomputed gross profit is $27,822.020

($40 million-$10,404,980-81,773,000). The
previously reported payments must be
deducted for the 1983 calculation. Selling
price is reduced to $38,822,020 by subtracting
the $3 million 1681 payment and the $6
million 1882 payment ($47.822,020-89 million)
and gross profit is reduced to $22,109,115 by
subtracting the 1981 profit of $2 million and
the 1982 profit of $3,622,905 (§27,822,020-
$5.622,905), yielding a gross profit percentage
of 57.18176% ($22,1089,115/838,822,020),
Accordingly, of the $10 million received in
1883, A will report $1,773,000 a5 interest
under section 483, and of the remalning
principal component of $8,227,000, $4,704,343
as gain attributable to the sale
(88,227,000 % 57.18176%) and $3,522.657
($8,227,000-84,704,343) as revovery of basis,

Example (3). The facts are the same as in
example (2) excep! that X is a collapsible
corporation as defined in section 341(h)(1)
and no limitation or exception under section
341 (d), {e), or {f) is applicable. Under section
341(a), all of A’s gain on the sals will be
ordinary income. Accordingly, section 483
will not apply to treat as interest any part of
the payments to be received by A under his
agreement with B. See section 483()(3).
Therefore, the price-interest recomputation
rule is inapplicable and the tax results to A In
each year in which payment is received will
be determined in a manner consistent with
example (1),

Example (4). The facts are the same as in
example (2] (maximum amount payable
under the sgreement $60 million) except that
the agreement between A and B contains the
following “payment recharncterization
provision:

“Any payment made more than one year
after the (July 1. 1981) date of sale shall be
composed of an interest element and &
principal element, the interest element being
computed on the principal element at an
interest rate of 9% per annum computed from
the date of sale to the date of payment.” -

The results reached in example (2). with
respect to the $3 million Initial cash payment
received by A in 1881 remain the same
because, under the payment
recharacterization formula, no amount
received or assumed to be received prior to
July 1, 1962 is treated as interest. The 1082 tax
computation method described in example (2)
is equally applicable to the $8 million
payment received in 1982. However, the
adjusted gross profit ratio determined in this
example (4) will differ from the ratio
determined in example {2), The difference is
attributable to the difference between a 9%
stated interest rate calculation (in this
example {4)) and the compound rate of
unstated interest required under section 483
and used in calculating the results in example
{2).

Example (5). The facts are the same ax in
example (1). In 1992 X is adjudged a bankrupt
and it is determined thul, in and after 1092, B
will not be required to make any further
puyments under the agreement, e, B's
contingent payment obligation held by A now
has become worthless, Assume that A
previously received aggregate payments
(exclusive of interest) of $45 million und out
of those payments recovered $15 million of
A's total 820 million basis. For 1992 A will
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report u loss of 85 million attributablo to the
sale, taken at the time determined to be
appropriate under the rules generally
spplicable to worthless debts.

Example (6). (i) C owns all of the stock of Z
corporation, a calendar year taxpayer. On
July 1, 1081, C sells the stock of Z to D under
an agreement calling for payment, each year
for the next ten years, of an amount equal to
10% of the net profits of Z earned in the
immediately preceding calendar year
beginning with the year ending December 31,
1981, Each payment is to be made on the
following April 1st, commencing April 1, 1982,
In addition, C is to receive a payment of $5
million on closing. The agreement specifies
that the maximum amount payable to C,
including the $5 million cash payment &t
closing, is $24 million. The agreement does
not call for the payment of any stated
interest. Since section 483 will apply to each
payment received by C more than one year
following the date of sale {section 483 is
inapplicable to the payment that will be
received on April 1, 1882, since that date is
within one year following the July 1, 1981 sale
date), the agreement contemplates internal
interest and the price interest recomputation
rule Is applicable. Under that rule, C mus!
miake an initial determination for his taxable
year 1081,

(ii) On December 31, 1881, the exact
amount of Z's 1981 net profit is not known,
since It normally takes a number of weeks to
compile the relevant information. However,
the events which will determine the amount
of the payment C will received on April 1,
1082 have already occurred, and the
information (Z's 1981 financial statement)
will be promptly calculated and verified and
will be available prior to the time C's 1081
tax return is timely filed. On March 15, 1962,
Z reporis net income of $14 million, and on
April 1, 1982 D pays C $1.4 million.

(iif) Under the price-interest recomputation
rule, C is required 1o determine the gross
profit ratio for the 1981 $5 million payment on
the basis of the events which occurred by the
close of that taxable year and which are
verifiable before the due date of the 1981
relurn. Because at the end of C's 1981 taxable
year all events which will determine the
amount of the April 1, 1982 payment have
occurred and because the actual facts are
known prior to the due date of C's return, C
will take those facts into account when
culculating the gross profit ratio. Thus,
because C knows that the 1982 payment is
$1.4 million, C knows that the remaining
amount to be recovered under the contract is
$17.6 million ($24 million — (S5 million 4+ $1.4
million)). For purposes of this paragraph C
mus! assume that the entire $17.6 million will
be paid on the earliest possible date, April 1,
1983, Because section 483 will apply to that
payment, and assuming that under the tables
in the regulations under section 483 the
principal component of a payment received
21 months after the date of ale is considered
1o be 86384, §15,203,584 of the $17.6 milllon
would be principal and $2.396,416 ($17,600,000
— $15.203,584) would be interest. Therofore C
must assume, for purposes of reporting the $5
million payment received in 1981, that the
selling price is $21,603,584 calculated as
follows:

Total sefling price . $24,000,000
Interest component of the $17,800.000 pay-
mont which C must assume will bo made

AP S AR i reemm s amaiios s .~ S IDNAG
Adusted sefing price 10 be used when

foporting the 1961 payment 21,603,584

{iv) Assume that on March 15, 1982, Z
reports net income of §15 million for 1982 and
tha! on April 1, 1983 D pays C $1.5 million.
Because section 483 will apply to that
payment, and assuming that under the tables
in the lations under section 483 the
principal component of a payment received
21 months after the date of sale is considered
to be .86384, $1,295.760 of the $1,500,000
payment will be principal and $204,240
($1,500,000 — $1,295,760) will be interest.
Because C knows the amount of the 1883
payment when filing the 1982 tax return, C
must assume that the remaining amount to be
received under the contract, $16.1 million ($24
million — ($5 million + $1.4 million + $1.5
million)), will be received as a lump sum on
April 1, 1984. Because section 483 will again
apply. and assuming that the principal
component of a payment made 34 months
after the date of the sale is 74622, $12.014,142
of the $16.1 million would be principal, and
$4,085,858 ($16,100,000 — $12,014,142) would
be interest. Therefore, C must assume, for
purpose of reporting the $1.4 million payment
made April 1, 1982, that the adjusted selling
price (within the meaning of example (2)) is

$14,709,902, caculated as follows:
Total ulnq [ — S— Y . e X )
Inderest componant o' N 81 woooo pay-
ment made Apell 1, 1983 - 204240
Intorost component of the $16,100,000 pay-
mont which C must assume will be made”
April 1, 1084 ~ 4,085 858
Paymont made in 1881 . -5000,000
Adpsted seling price for
for reporting the 1082 payment ... 14,709,802

(3) Fixed period—{i) In general. When
a stated maximum selling price cannot
be determined as of the close of the
taxable year in which the sale or other
disposition occurs, but the maximum
period over which payments may be
received under the contingent sale price
agreement is fixed, the laxpayer's basis
(inclusive of selling expenses) shall be
allocated to the taxable years in which
payment may be received under the
agreement in equal annual increments,
In making the allocation it is not
relevant whether the buyer is required
to pay adequate stated interest.
However, if the terms of the agreement
incorporalte an arithmetic component
that is not identical for all taxable years,
basis shall be allocated among the
taxable years to accord with that
component unless, taking into account
all of the payment terms of the
agreement, il is inappropriate to
presume that payments under the
contract are likely to accord with the
variable component. If in any taxable
year no payment is received or the
amoun! of payment received (exclusive

of interest) is less than the basis
allocated to that taxable year, no loss
shall be allowed unless the taxable year
is the final payment year under the
agreement or unless it is otherwise
determined In accordance with the rules
generally applicable to worthless debts
that the future payment obligation under
the agreemen! has become worthless.
When no loss is allowed, the
unrecovered portion of basjs allocated
to the taxable year shall be carried
forward to the next succeeding taxable
year. If application of the foregoing rules
to a particular case would substantially
and inappropriately defer or accelerate
recovery of the taxpayer's basis, a
special rule will apply. See paragraph
(c)(7) of this section.

(ii) Examples. The following examples
illustrate the rules for recovery of basis
in a contingent payment sale in which
stated maximum selling price cannot be
determined but the period over which
payments are to be received under the
agreement is fixed. In each case, it is
assumed that application of the
described rules will not substantially
and inappropriately defer or accelerate
recovery of the taxpayer's basis.

Example {1). A sells Blackacre to B for 10
percent of Blackacre's gross yield for each of
the next 5 years. A's basis in Blackuocre is $5
million. Since the sales price is indefinite and
the maximum selling price is not
ascertainable from the terms of the contract,
basis is recovered ratably over the period
during which payment may be received under
the contract. Thus, assuming A receives the
payments (exclusive of interest) listed in the
following table, A will report the following:

Bass A
Year Payment atinbutablo &
recoverad the salo

| P $1,300,000 $1,000,000 $300,000
Rt e 1,500,000 1,000,000 500,000
- 1,400,080 1,000,000 400,000
4. 1,600,000 1,000,000 $00,000
S 2,100,000 1,000,000 1,100,000

Example {2). The facts are the same as in
example (1), excep! that the payment in year
1 is only $800,000, Since the installment
payment is less than the amount of basis
allocated to that year, the unrecovered basls.
$100,000, is carried forward to year 2.

Gan

Basa AP
Your Payment atrbytatila 10
recovered "o safe

oo BT - $900,000 $900,000 ...
- R 1,500,000 1.100,000 $400.000
YA 1,400,000 1.000,000 400,00
4. T 1800000 . 1000000 500,000
[ P 2,100,000 1,000,000 1,100,000

Example {3). C owns all of the stock of X
corporation with a basis of $100,000
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(inclusive of selling expenses). D purchases
the X stock from C and agrees to make four
payments computed in accordance with the
following formula: 40% of the not profits of X
in year1, 30% in year 2, 20% in year 3, and
10% in year 4. Accordingly, €'s basis is
allocated as follows: $40,000 lo year 1. $30,000
to year 2, $20,000 to year 3, and $10,000 (o
year 4,

Example (4). The facts are the same as in
example (3). but the agreement also requires
that D make fixed installment payments in
accordance with the following schedule: no
payment in year 1, $100,000 in year 2. $200.000
in year 3, $300,000 in year 4, and $400,000 in
year 5. Thus, while it is reasonable to project
that the contingent component of the
payments will decrease each year, the fixed
component of the payments will increase
cach year. Accordingly. C is required to
allocate $20,000 of basis to each of the
taxable years 1 through 5.

(4) Neither stated maximum selling
price nor fixed period. If the agreement
neither specifies a maximum selling
price nor limits payments to a fixed
period, & question arises whether a sale
realistically has occurred or whether, in
economic effect, payments received
under the agreement are in the nature of
rent or royalty income. Arrangements of
this sort will be closely scrutinized. If,
taking into account all of the pertinent
facts, including the nature of the
property, the arrangement is determined
to qualify as a sale, the taxpayer's basis
(including selling expenses) shall be
recovered in equal annual increments
over & period of 15 years commencing
with the dafe of sale. However, if in any
taxable year no payment is received or
the amount of payment received
(exclusive of interest) Is less than basis
allocated to the year, no loss shall be
allowed unless it is otherwise
determined in accordance with the
timing rules generally applicable to
worthless debts that the future payment
obligation under the agreement has
become worthless; instead the excess
basis shall be reallocated in level
amounts over the balance of the 15 year
term. Any basis not recovered at the end
of the 15th year shall be carried forward
lo the next succeeding year, and to the
extent unrecovered thereafter shall be
carried forward from year to year until
all basis has baen recovered or the
future payment obligation is determined
to be worthless. The general rule
requiring initial level allocation of basis
over 15 years shall not apply if the
taxpayer can establish to the
satisfaction of the Internal Revenue
Service that application of the general
rule would substantially and
inappropriately defer recovery of the
taxpayer's basis. See paragraph (c)(7) of
this section. If the Service determines
that initially allocating basis in level

amounts over the first 15 years will
substantially and inappropriately
accelerate recovery of the taxpayer's
basis in early years of that 15-year term,
the Service may require that basis be
reallocated within the 15-year term but
the Service will not require that basis
initially be allocated over more than 15
yeurs. See paragraph (c)(7) of this
section.

(5) Foreign currency and other
fungible payment units—(i) In general. |
An installment sale may call for
payment in foreign currency. For federal
income lax purposes, foreign currency is
property. Because the value of foreign
currency will vary over time in relation
to the United States dollar, an
installment sale requiring payment in
foreign currency Is a contingent payment
sale. However, when the consideration
payable under an installment sale
agreement is specified in foreign
currency, the taxpayer's basis (including
selling expenses) shall be recovered in
the same manner as basis would have
been recovered had the agreement
called for payment in United States
dollars. This rule is equally applicable to
any installment sale in which the
agreement specifies that payment shall
be made in identified, fungible units of
property the value of which will or may
vary over time in relation to the dollar
(e.g., bushels of wheat or ounces of
gold).

(ii) Example. The following example
illustrates the provisions of this
subparagraph:

Exampie. A sells Blackacre to B for 4
million Swiss francs payable 1 million in year
2 and 3 million in year 3, together with
adequate stated interest. A's basis {including
selling expenses) in Blackacre is $100,000.
Twenty five thousand dollars of A's basis ('4
of total basis) is allocable to the year 2
payment of 1 million Swiss francs and §75.000
of A's basis is allocable to the year 3
payment of 3 million Swiss francs.

(6) Income forecast methad for busis
recovery—{i) In general, The rules for
ratable recovery of basis set forth in
paragraph [c) (2) through (4) of this
section focus on the payment terms of
the contingent selling price agreement.
Excep! to the extent contemplated by
paragraph(c)(7) of this section (relating
to a special rule to prevent substantial
distortion of basis recovery), the nature
and productivity of the property sold is
not independently relevant to the basis
to be recovered in any payment year.
The special rule for an income forecast
method of basis recovery set forth in
paragraph (c)[6) of this section
recognizes that there are cases in which
failure to take account of the nature or
productivity of the property sold may be
expected to result in distortion of the

taxpayer's income over time.
Specifically, when the property sold is
depreciable property of a type normally
eligible for depreciation on the income
forecast method, or is depletable
property of a type normally eligible for
cost depletion in which total future
production must be estimated, and
payments under the contingent selling
price agreement are based upon receipts
or units produced by or from the
property, the taxpayer's basis may
appropriately be recovered by using an
income forecast method.

(i1} Availability of method. In lieu of
applying the rules set forth in paragraph
(c) (2) through (4) of this section, in an
appropriate case the taxpayer may elect
(on its tax return timely filed for the first
year under the contingent payment
agreement in which a payment is
received) to recover basis using the
income forecast method of basis
recovery. No special form of election is
prescribed. An appropriate case is one
meeting the criteria set forth in
paragraph (c)(6)(i) of this section in
which the property sold is a mineral
property, a motion picture film, a
television filmy, or a taped television
show. The Internal Revenua Service
may from time to time specify other
properties of a similar character which,
in appropriate circumstances, will be
eligible far recovery of basis on the
income forecast method. In addition, a
taxpayer may seek a ruling from the
Service as to whether a specific
property qualifies as property of a
similar character eligible, in appropriate
circumstances, for income forecast
recavery of basis.

(iii) Required calculations. The
income forecast methed requires
application of a fraction, the numerator
of which is the payment {exclusive of
interest) received in the taxable year
under a contingent payment agreement,
and the denominator of whichis the
forecast or estimated total payments
(exclusive of interest) to be received
under the agreement. This fraction is
multiplied by the taxpayer’s basis in the
property sold to determine the basis
recovered with respect to the payment
received in the taxable year. f in &
subsequent year it is found that the
income forecast was substantially
overestimated or underestimated by
reason of circumstances occurring in
such subsequent year, an adjustment of
the income forecas! of such subsequent
year shall be made. In such case, the
formula for computing recovery of basis
would be as follows: payment received
in the taxable year fexclusive of
interest} divided by the revised
estimated total payments (exclusiye of
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interest) then and thereafter to be made
under the agreement (the current year's
payment and total estimated future
payments), multiplied by the taxpayer's
unrecovered basis remaining as of the
beginning of the taxable year. If the
agreement contemplates internal
interest {(as defined in paragraph
[e)(2)(ii) of this section), in making the
initial income forecast computation and
in making any required subsequent
recomputation the amount of internal
interest (which shall not be treated us
payment under the agreement) shall be
calculated by assuming that each future
contingent selling price payment will be
made in the amount and at the time
forecast. The total forecast of estimated
payments to be received under the
agreement shall be based on the
conditions known lo exist at the end of
the taxable year for which the return is
filed. If a subsequent upward or
downward revision of this estimate is
required, the revision shall be made at
the end of the subsequent taxable year
based on additional information which
became available after the last prior
estimate. No loss shall be allowed
unless the taxable year is the final
payment year under the agreement or
unless it is otherwise determined in
accordance with the rules generally
applicable to the time a debt becomes
worthless that the future payment
obligation under the agreement has
become worthless.

(iv} Examples. The following examples
illustrate the income forecast method of basis
recovery:

Example (1). A sells a television film to B
for 5% of annual gross receipts from the
exploitation of the film. The film is an
ordinary Income assel in the hands of A, A
reasonably forecasts that total payments to
be received under the contingent selling price
agreoment will be $1,200,000, and that A will
be paid $600,000 in year 1, $150,000 in year 2,
$300,000 in year 3, $100,000 in year 4, and
$50,000 in year 5. A reasonably anticipates no
or only insignificant receipts thereafter. A's
basis in the film Is $100,000. Under the
income forecast method, A's basis initially is
allocated to the five taxable years of
forecasted payment as follows:

Percortage = Bass

5000
1250

$50,000
12.500
25.00 25,000
833 8333
417 4167

Payments are received and A reports the sale
under the installment method as follows:

Payment = Bass

recenvod recovored A 0 sale

$600.000
150,000
300,000
100,000
50,000

$50,000
12,6500
25,000
833
4167

$550.000
137 500
275000
01857
45833

Example {2). The {acts are the same as in
example (1), except that in year 2 A receives
no payment. In year 3 A receives a payment
of $300,000 and reasonably estimates that in
subsequent years he will receive total
additional payments of only $100,000. In year
2 A will be allowed no loss. At the beginning
of year 3 A's unrecovered baais is $50,000. In
year 3 A must recompute the applicable basis
recovery fraction based upon facts known
and forecast as at the end of year 3; year 3
payment of $300,000 divided by estimated
current and future payments of $400,000,
equaling 75%. Thus, in year 3 A recovers
$37.500 (76% of $50,000) of A's previously
unrecovered basis,

(7) Special rule to avoid substantial
distortion (i) In general. The normal
basis recovery rules set forth in
paragraph (c) (2) through (4) of this
section may, with respect to a particular
contingent payment sale, substantially
and inappropriately defer or accelerate
recovery of the taxpayer's basis.

(ii) Substantial and inappropriate
deferral. The taxpayer may use an
alternative method of basis recovery if
the taxpayer is able to demonstrate
prior to the due date of the return
including extensions for the taxable
year in which the first payment is
received, that application of the normal
basis recovery rule will substantially
and inappropriately defer recovery of
basis. To demonstrate that application
of the normal basis recovery rule will
substantially and inappropriately defer
recovery of basis, the taxpayer must
show (A) that the alternative method is
a reasonable method of ratably
recovering basis and, (B) that, under that
method, it is reasonable to conclude that
over time the taxpayer likely will
recover basis at a rate twice as fast as

- the rate at which basis would have been

recovered under the otherwise
applicable normal basis recovery rule.
The taxpayer must receive a ruling from
the Internal Revenue Service before
using an alternative method of basis
recovery described in paragraph
(e)(7)(ii) of this section.

The request for a ruling shall be made
in accordance with all applicable
procedural rules set forth in the
Statement of Procedural Rules (26 CFR
Part 601) and any applicable revenue
procedures relating to submission of
ruling requests. The request shall be
submitted to the Commissioner of
Internal Revenue, Attention: Assistant

Commissioner (Technical), Washington,
DC 20224. The taxpayer must file a
request for a ruling prior to the due date
for the return including extensions. In
demonstrating that application of the
normal basis recovery rule would
substantially and inappropriately defer
recovery of the taxpayer's basis, the
taxpayer in appropriate circumstances
may rely upon contemporaneous or
immediate past relevant sales, profit, or
other factual data that are subject to
verification. The taxpayer ordinarily is
nol permitted to rely upon projections of
future productivity, receipts, profits, or
the like. However, in special
circumstances a reasonable projection
may be acceptable if the projection is
based upon a specific event that already
has occurred (e.g., corporate stock has
been sold for future payments
contingent on profits and an
inadequately insured major plant facllity
of the corporation has been destroyed).

(iii) Substantial and inappropriate
acceleration. Notwithstanding the other
provisions of this paragraph, the Internal
Revenue Service may find that the
normal basis recovery rule will
substantially and inappropriately
accelerate recovery of basis. In such a
case, the Service may require an
alternate method of basis recovery,
unless the taxpayer is able to
demonstrate either (A) that the method
of basis recovery required by the
Service is not a reasonable method of
ratable recovery, or (B) that it is not
reasonable to conclude that the
taxpayer over time is likely to recover
basis at a rate twice as fast under the
normally applicable basis recovery rule
as the rate at which basis would be
recovered under the method proposed
by the Service, In making such
demonstrations the taxpayer may rely in
appropriate circumstances upon
contemporaneous or immediale past
relevant sales, profit, or other factual
data subject to verification. In special
circumstances a reasonable projection
may be acceptable, but only with the
consent of the Service, if the projection
is based upon a specific event that has
already occurred.

(iv) Subsequent recomputation. A
contingent payment sale may initially
and properly have been reported under
the normally applicable basis recovery
rule and, during the term of the
agreement, circumslances may show
that continued reporting on the original
method will substantially and
inappropriately defer or accelerate
recovery of the unrecovered balance of
the taxpayer's basis, In this event, the
special rule provided in this paragraph
is applicable.
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(v) Examples. The following examples
illustrate the application of the special
rule of this paragraph. In examples (1)
and (2) it is assumed that rulings
consistent with paragraph (c)(7](ii) of
this section have been requested.

Example (1). A owns all of the stock of X
corporation with a basis of $100,000. A sells
the stock of X to B for a cash down payment
of $1,800,000 and B's agreement to pay A an
amount equal to 1% of the net profits of X in
each of the next 10 years (together with
adequate stated interest). The agreement
further specifies that the maximum amount
that may be paid to A (exclusive of interest)
shall not exceed $10 million. A is able to
demonstrate that current and recent profits of
X have approximated $2 million annually,
and that there is no reason to anticipate a
major increase in the annual profits of X
during the next 10 years. One percent of $2
million annual profits is $20,000, & totul of
$200,000 over 10 years. Under the basis
recovery rule normally applicable to a
maximum contingent selling price agreement,
in the year of sale A would recover $18.000 of
A’s lotal $100,000 basis, and would not
recover more than a minor part of the
balance until the final yeer under the
agreement. On a $2 million selling price
($200,000 plus $1,800,000 down payment), A
would recover $90.000 of A's total §100,000
basis in the year of sale and 5% of each
payment ($100,000/$2,000,000) received up to
a maximum of $10,000 over the next ten
years. Since the rate of basis recovery under
the demonstrated method is more than twice
the rate under the normal rule, A will be
permitted to recover $90,000 basis in the year
of sale.

Example (2). The facts are the same as in
example (1) except that no maximum
contingent selling price is stated in the
agreement. Under the basis recovery rule
normally applicable when no maximum
amount is stated but the payment term is
fixed, in the year of sale and in each
subsequent year A would recover
approximately $0,100 (1/11 of $100,000) of A’s
total basis. A will be permitted to recover
$50,000 of A's total basis in the year of sale.

Example (3). The facts are the same as in
example (1) except thut A sells the X stock to
B on the following terms: 1% of the annual net
profits of X in each of the next 10 years and a
cash payment of $1,800,000 in the eleventh
vear, all payments to be made together with
adequate stated interest. No maximum
contingent selling price is stated. Under the
normally applicable basis recovery rule, A
would recover 1/11 of A's total $100,600 basis
in each of the 11 payment years under the
agreement, On the facts (ses example (1)), A
cannot demonstrate that application of the
normal rule would not substantially and
inappropriately accalerate recovery of A's
busis. Accordingly, A will be allowed to
recover only $1,000 of A's total basis in each
of the 10 contingent payment years under the
agreament, and will recover the §90,000
balance of A’s basis in the finul year in which
the large fixed cash payment will be made.

(8) Coordination with regulations
under section 385. (i) In general. The

regulations under section 385 do not
apply 1o an instrument (as defined in

§ 1.385-3(c)) providing for a contingent
payment of principal (with or without
staled interest) issued in connection
with a sale or other disposition of
property to a corporation if § 1.385-6
{relating to proportionality) does not
apply to such instrument (or to a class of
instruments which includes such
instrument). Thus, such instrument will
be treated as stock or indebledness
under applicable principles of law
without reference to the regulations
under section 385.

(ii) Examples. The following examples
illustrate the application of this
paragraph:

Example (1). On January 1, 18982,
corparation X buys a factory from Y, an
independent credifor (within the meaning of
§ 1.385-9(b)). In exc! for the factory. Y
receives $200,000 in cash an January 1, 1982,
In addition, on January 1, 1984, Y will receive
& payment in the range of $100,000 to
$300,000, plus adequate stated interest,
depending on the factory's outpul. Based on
these facts, § 1.385-8 does not apply to X's
obligation to Y (see § 1.385-6(a)(3)(if)) and the
regulations under section 385 doe not apply
to X’'s obligation to Y.

Example (2). The {acts are the same as in
example {1), except that the contingent
payment due on January 1, 1884 will be in the
range of $50,000 to $250,000. In addition, on
January 1, 1882, Y receives a $50,000
noninterest-bearing note due absolutely and
unconditionally on January 1, 1984, Based on
these facts, the $50,000 note is treated as
stock or indebtedness under the regulations
under section 385.

(d) Election not to report an
installment sale on the installment
method—(1) In general. An installment
sale is to be reported on the installment
method unless the taxpayer elects
otherwise in accordance with the rules
set forth in paragraph (d)(3) of this
section.

(2) Treatment of an installment sale
when a taxpayer elects not to report on
the installment method—{i) In general.
A taxpayer who elects not to report an
installment sale on the installment
method must recognize gain on the sale
in accordunce with the taxpayer’s
method of accounting. The fair market
value of an installment obligation shall
be determined in accordance with
paragraph (d)(2) (ii) and (iii) of this
section. In making such determination,
any provision of contract or local law
restricting the transferability of the
installment obligation shall be
disregarded. Receipt of an instaliment
obligation shall be treated as a receipt
of property, in an amount equal to the
fair market value of the installment
obligation, whether or not such
obligation is the equivalent of cash. An

installment obligation is considered to
be property and is subject to valuation,
as provided in paragraph (d)(2) (ii) and
{iii) of this section, withoul regard to
whether the obligation is embodied in a
note, an executory contract, or any other
instrument, or is an oral promise
enforceable under local law.

(it) Fixed amount obligations. (A) A
fixed amount obligation means an
installment obligation the amount
payable under which is fixed. Solely for
the purpose of determining whether the
amount payable under an installment
obligation is fixed, the provisions of
section 483 and any “payment
recharacterization” arrangement (as
defined in paragraph (c){2)(ii) of this
section) shall be disregarded. If the
fixed amount payable is stated in
identified, fungible units of property the
value of which will or may vary over
time in relation to the United States
dollar (e.g., foreign currency, ounces of
gold, or bushels of wheat), such units
shall be converted to United States
dollars at the rate of exchange or dollar
value on the date the installment sale is
made. A taxpayer using the cash
receipts and disbursements methods of
accounting shall treat as an amount
realized in the year of sale the fair
market value of the installment
obligation. In no event will the fair
market value of the instaliment
obligation be considered to be less than
the fair market value of the property
sold (minus any other consideration
received by the taxpayér on the sale). A
taxpayer using the accrual method of
accounting shall treat as an amount
realized in the year of sale the total
amount payable under the instsllment
obligation. For this purpose, neither
interest (whether stated or unstated) nor
original issue discount is considered to
be part of the amount payable, If the
amount payable {s otherwise fixed, but
because the time over which payments
may be made is contingent, & portion of
the fixed amount will or may be treated
as internal interest (as defined in
paragraph (c){2)(ii) of this section), the
amount payable shall be determined by
applying the price interest
recomputation rule {described in
paragraph (c)(2){ii) of this section].
Under no circumstances will an
instaliment sale for a fixed amount
obligation be considered an “open"
transaction. For purposes of this (i),
remole or incidential contingencies are
not to be taken into account,

(B) The following examples illustrate
the provisions of paragraph (d)(2) of this
section.

Example (1). A, an accrual method
taxpayer, owns all of the stock of X
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corporation with a basis of $20 million. On
July 1, 1981, A sells the stock of X corporation
to B for $60 million payable on June 15, 1692,
The agreement also provides that against this
fixed amount, B shall make annual
prepayments (on June 15) equal to 5% of the
net profits of X earned in the immediately
preceding fiscal year beginning with the
fiscal year ending March 31, 1982, Thus the
first prepayment will be made on June 15,
1982. No stated interest is payable under the
agreemenl and thus the unstated interest
rjrovlsiona of section 483 are applicable,

nder section 483, no part of any payment
made on June 15, 1962 (which is within one
ﬁar following the July 1, 1981 sale date), will

treated as unstated interest. Under the

price interest recomputation rule, it is
presumed that the entire $00 million fixed
amount will be paid on June 15, 1982,
Accordingly, if A elects not to report the
transaction on the installment method, in
1981 A must! report $60 million as the amount
realized on the sale and mus! report $40
million as gain on the sale in that year,

Example (2). The facts are the same 458 in
example (1) except that A uses the cash
receipts and disbursements method of
accounting. In 18681 A must report as an
amount realized on the sale the fair market
value of the installment obligation and must
report as gain on the sale in 1981 the excess
of that amount realized over A's bauis of $20
million. In no event will the fair market value
of the installment obligation be considered to
be less than the fair market value of the stock
of X. In determining the fair market value of
the installment obligation, any contractual or
legal restrictions on the transferability of the
installment obligation, and any remote or
incidental contingencies otherwise affecting
the amount payable or time of payments
under the installment obligation, shall be
disregarded.

(iii) Contingent payment obligations.
Any installment obligation which is not
a fixed amount obligation {as defined in
paragraph (d){2)(ii) of this section) is a
contingent payment obligation. If an
installment obligation contains both a
fixed amount component and a
contingent payment component, the
fixed amount component shall be
Ireated under the rules of paragraph
{d)(2)(ii) of this section and the
contingent amount component shall be
treated under the rules of this (iii). The
fair market value of a contingent

ayment obligation shall be determined

y disregarding any restrictions on
transfer imposed by agreement or under
local law. The fair market value of a
contingenl payment obligation may be
ascertained from, and in no event shall
be considered to be less than, the fair
market value of the property sold (less
the amount of any other consideration
received in the sale). Only in those rare
and extraordinary cases involving sales
for a contingent payment obligation in
which the fair market value of the
obligation (determinable under the
preceding sentences) cannot reasonably

be ascertained will the taxpayer be
entitled to assert that the transaction is
"open.”" Any such transaction will be
carefully scrutinized to determine
whether a sale in fact has taken place. A
taxpayer using the cash receipts and
disbursements method of accounting
must report as an amount realized in the
year of sale the fair market value of the
contingent payment obligation. A
taxpayer using the accrual method of
accounting must report an amount
realized in the year of sale determined
in accordance with that method of
accounting, but in no event less than the
fair market value of the contingent
payment obligation,

(3) Time and manner for making
election—{i) In general. An election
under paragraph (d)(1) of this section
must be made on or before the due date
prescribed by law (including extensions)
for filing the taxpayer's return for the
taxable year in which the installment
sale occurs. The election must be made
in the manner prescribed by the
appropriate forms for the taxpayer's
return for the taxable year of the sale. A
taxpayer who reports en amount
realized equal to the selling price
including the full face amount of any
installment obligation on the tax return
filed for the taxable year in which the
installment sale occurs will be
considered to have made an effective
election under paragraph (d)(1) of this
section. A cash method taxpayer
receiving an obligation the fair market
value of which is less than the face
value must make the election in the
manner prescribed by appropriate
instructions for the return filed for the
taxable year of the sale.

(ii) Election made after the due date.
Elections after the lime specified in
paragraph (d)(3](i) of this section will be
permitted only in those rare
circumstances when the Internal
Revenue Service concludes that the
taxpayer had good cause for failing to
make a timely election. A
recharacterization of a transaction as a
sale in a taxable year subsequent to the
taxable year in which the transaction
occurred {e.g., a transaction initially
reported as a lease later is determined
to have been an installment sale) will
not justify a late election. No conditional
elections will be permitted. For a special
transitional rule relating to certain
taxable years for which a return is filed
prior to February 19, 1881, see paragraph
(d)(5) of this section.

(4) Revoking an election. Generally,
an election made under paragraph (d)(1)
is irrevocable. An election may be
revoked only with the consent of the
Internal Revenue Service. A revocation

is retroactive, A revocation will not be
permitted when one of its purposes is
the avoidance of fedeal income taxes, or
when the taxable year in which any
payment was received has closed, For a
special transitional rule relating to
certain taxable years for which a return
is filed prior to February 19, 1981, see
paragraph (d)(5) of this section,

(5) Transitional rules. The following
transitional rules shall apply with
respect to any contingent payment sale
made after October 18, 1980 in a taxable
year, ending after that date, for which
the taxpayer has filed a federal income
tax return prior to February 19, 1981. If
in such tax return the taxpayer has
treated the contingent payment sale
under the installment method, consent
of the Internal Revenue Service o a late
election by the taxpayer not to report
the transaction on the installment
method will generally be granted if the
request for election out of installment
method treatment is filed by February
19, 1981. If In such tax return the
taxpayer has elected not te report the
contingent payment sale under the
installment method, consent of the
Service to revocation of the election by
the taxpayer will generally be granted if
the request for revocation is filed by
February 19, 1881,

(e) Purchaser evidences of
indebtedness payable on demand or
readily tradoble (1) Treatment as
payment. (i) In general. A bond or other
evidence of indebtedness (hereinafter in
this section referred 10 as an obligation)
issued by any person and payable on
demand shall be treated as a payment in
the year received, not as installment
obligations payable in future years. In
addition, an obligation issued by a
corporation or a government ar political
subdivision thereof—

(A) With interest coupons attached
(whether or not the obligation is readily
tradable in an established securities
market),

(B) In registered form {other than an
obligation issued in registered form
which the taxpayer establishes will not
be readily tradable in an established
securities market), or

(C) In any other form designed to
render such obligation readily tradable
in an established securities market,

shall be treated as a payment in the year
received, not as an installment
obligation payable in future years. For
purposes of this paragraph, an
obligation is to be considered in
registered form if it is registered as to
principal, interest, or both and if its
transfer must be effected by the
surrender of the old instrument and
cither the reissuance by the corporation
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of the old instrument to the new holder
or the issuance by the corporation of a
new instrument to the new holder.

(ii) Examples. The rules stated in this
paragraph may be illusirated by the
following examples:

Example (1) On July 1, 1881, A, an
ndividual on the cash method of sccounting
reporting on a calendar year basis,
ransferred all of his stock in corporation X
(truded on an established securities market
and having s fair market value of $1,000,000)
to corporation Y in exchange for 250 of Y's
registered bonds (which are traded in an
overthe-counter-market) each with a
principal amount and fair market value of
§1,000 {with interest payable at the rate of 12
percant per year), and Y's unsecured
promissory note with a principal amount of
§750,000. Al the time of such exchange A's
basis in the X stock is $900,000. The
promissory nole is payable at the rate of
$75,000 annually, due on July 1 of each year
following 1961 until the principal balance is
paid. The note provides for the payment of
interest ut the rate of 12 percent per year also
payable on July 1 of each year. Under the rule
stuted in paragraph {e){(1)(i) of this section,
the 250 registered bonds of Y are treated as a
payment in 1981 in the amount of the value of
the bonds, $250,000.

Example (2). Assume the same {acts as in
example (1). Assume further that on July 1,
1682, Y makes its first installmen! payment to
A under the terms of the unsecured
promissory note with 75 more of its $1,000
registered bonds. A must include $7.500 (/..
10 percent gross profit percentage times
$75,000) A’s gross income for calendar year
1982. In addition, A includes the interest
payment made by Y on July 1 in A's gross
income for 1982

(2) Amounts treated as payment. If
under paragraph (e){1) of this section an
obligation is treated as a payment in the
year received, the amount realized by
reason of such payment shall be
determined in accordance with the
laxpayer's method of accounting. If the
taxpayer uses the cash receipts and
dishursements method of accounting,
the amount realized on such payment is
the fair market value of the obligation. If
the taxpayer uses the accrual method of
accounting, the amount realized on
receipt of an obligation payable on
demand is the face amount of the
obligation, and the amount realized on
receipt of an obligation with coupons
attached or a readily tradable obligation
is the stated redemption price at
maturity less any original issue discount
(as defined in section 1232(b)(1)) or, if
there is no original issue discount, the
amount realized is the stated
redemption price at maturity
appropriately discounted to reflect total
unstated interest (as defined in section
483(b)), if any.

(3) Payable on demand. An obligation
shall be treated as payable on demand

only if the obligation is treated as
payable on demand under applicable
state or local law,

(4) Designed to be readily tradable in
an established securities market—{1) In
general. Obligations issued by a
corporation or government or political
subdivision thereof will be deemed to be
in a form designed to render such
obligations readily tradable in an
eslablished securities market if—

(A) Steps necessary lo creale a
market for them are taken at the time of
issuance (or later, if taken pursuant to
an expressed or implied agreement or
understanding which existed at the time
of issuance),

(B) If they are treated as readily
tradable in an established securities
market under paragraph (e)(4)(ii) of this
section, or

(C) If they are convertible obligations
to which paragraph (e)(5) of this section
applies.

(ii) Readily tradable in an established
securities market. An obligation will be
treated as readily tradable in an
established securities market if—

(A) The obligation is part of an issue
or series of issues which are readily
tradable in an established securities
market, or

(B) The corporation issuing the
obligation has other obligations of a
comparable character which are
described in paragraph (e)(4)(ii)(A) of
this section. For purposes of paragraph
{e){4)(ii)(B) of this section, the
determination as 1o whether there exist
obligations of a8 comparable character
depends upon the particular facts and
circumstances. Factors to be considered
in making such determination include,
but are not limited to, substantial
similarity with respect to the presence
and nature of security for the obligation,
the number of obligations issued (or to
be issued), the number of holders of
such obligation, the principal amount of
the obligation, and other relevant
[actors. :

(i) Readily tradable. For purposes of
paragraph (e)(4)(ii)(A) of this section, an
obligation shall be treated as readily
tradable if it is regularly quoted by
brokers or dealers making a market in
such obligation or is part of an issue a
portion of which is in fact traded in an
established securities markel.

(iv) Established securities market. For
purposes of this paragraph, the term
“established securities market” includes
(A) a national securities exchange which
is registered under section 6 of the
Securities Exchange Act of 1934 (15
U.S.C. 781}, (B) an exchange which is
exempted from registration under
section 5 of the Securities Exchange Act
of 1934 (15 U.S.C. 78e) because of the

limited volume of transactions, and (c)
any over-the-counter market. For
purposes of this (iv), an over-the-counter
market is reflected by the existence of
an interdealer quotation system. An
interdealer quotation system is any
system of general circulation to brokers
and dealers which regularly
disseminates quotations of obligations
by identified brokers or dealers, other
than a quotation sheet prepared and
distributed by a broker or dealer in the
regular course of business and
containing only quotations of such
broker or dealer.

(v} Examples. The rules stated in this
paragraph may be illustrated by the
following examples:

Example (1). On June 1, 1982, 25 individuals
owning equal interests In a tract of land with
a fair market value of $1 million sell the land
to corporation Y. The $1 miilion sales price is
represented by 25 bonds issued by Y, each
having a face value of $40,000. The bonds are
not in registered form and do not have
interest coupons attached, und. in addition,
are payable in 120 equal installments, each
due on the first business day of each month.
In wddition. the bonds are negotiable and
may be assigned by the holder to any other
person. However, the bonds are not quoted
by any brokers or dealers who dealin
corporate bonds, and, furthermaore, there are
no comparable obligations of Y (determined
with reference to the characteristics set forth
in paragraph (e)(2) of this section) which are
50 quoted. Therefore, the bonds #re not
treated as readily tradable in an established
securities market. In addition, under the
particular facts and circumstances stated, the
bonds will not be considered to be in & form
designed to render them readily tradable in
an established securities marketl. The receipt
of such bonds by the holder is not treated as
a puyment for purposes of section 453(f)(4).
notwithstanding that they are freely
assignable.

Example (2). On April 1, 1981, corporation
M purchases in a casual sale of personal
property a fleet of trucks from corporation N
in exchange for M's negotiuble nutes, not in
registered form and without coupons
attached. The M notes are comparable to
earlier notes issued by M, which notes ure
quoted in the Eastern Bond section of the
National Daily Quotation Sheet, which is an
interdealer quotation system. Both issues of
notes are unsecured, held by more than 100
holders, have a maturity date vl more than 5
years, and were issued for 8 comparable
principal amount. On the basis of these
similar characteristics it appears that the
latest notes will also be readily traduble,
Since an interdealer system reflects an over-
the-counter murkel, the earlier notes are
treated as readily tradable in an established
securities market. Since the later notes are
obligations comparable to the earlier ones,
which are treated as readily tradable in an
established securities market, the later notes
are also treated as readily tradable in an
established securities market (whether or not
such notes are actually traded), :
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{3) Special rule for convertible
securities, (1) General rule, If an
obligation contains a right whereby the
holder of such obligation may convert it
directly or indirectly into another
obligation which would be treated as a
payment under paragraph (e)(1) of this
section or may convert it directly or
indirectly into stock which would be
treated as readily tradable or designed
to be readily tradable in an established
securities market under paragraph (e)(4)
of this section, the convertible obligation
shall be considered to be in a farm
designed to render such obligation
readily tradable in an established
securities market unless such obligation
is convertible only at a substantial
discount. In determining whether the
stock or obligation into which an
obligation is convertible isTeadily
tradable or designed to be readily
Iradable in an established securities
markel, the rules stated in paragraph
{e){4) of this section shall apply, and for
purposes of such paragraph (e)(4) if such
obligation is convertible into stock then
the term “stock™ shall be substituted for
the term “obligation” wherever it
appears in such paragraph (e)(4),

(it} Substantial discount rule, Whether
an obligation is convertible at a
substantial discount depends upon the
particular facts and circumstances. A
substantial discount shall be considered
to exist if at the time the convertible
obligation is issued, the fair market
value of the stock or ebligation into
which the obligation is convertible is
less than 80 percent of the fair market
value of the obligation (determined by
taking into account all relevant factors,
including proper discount to reflect the
fact that the convertible obligation is not
readily tradable in an esteblished
securities market and any additional
consideration required to be paid by the
taxpayer). Also, if a privilege to convert
an obligation into stock or an obligation
which is readily tradable in an
established securities markel may not
be exercised within a period of one year
from the date the obligation is issued, a
substantial discount shall be considered
to exist.

(6) Effective date. The provisions of
this paragraph (e) shall apply to ssles or
other dispositions occurring after May
27, 1969, which are not made pursuant lo
a binding writien contract entered into
on or before such date. No inference
shall be drawn from this section as to
any guestions of law conceming the
application of section 453 to sales or
other dispositions occurring on or before
May 27, 1969,

There is need for immediate guidance
with respect to the provisions contained

in this Treasury decision. For this

reason, it would be impractical to issue

it first under the notice and comment

procedure under subsection (b) of

section 553 of Title 5 of the United

States Code or subject to the effective

date limitation of subsection (d) of that

section.

(Sec. 453(i) and section 7805 of the Internal

Revenue Code of 1954 {04 Stat, 2297, 68A Stal.

917; 26 U.S.C. 453(i), 7805))

Willlam E. Williams,

Acting Commigsioner of Internal Revernue,
Approved: January 14, 1081,

Emil M. Sunley,

Acting Assistant Secretary of the Treasury.

[FR Duc. 014141 Filed 1-00-81: 496 praf

BILLING CODE 4830-01-M

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 2608
Allocation of Assets In Non-
Multlemployer Plans; Correction

AGENCY: Pension Benefit Guaranty
Corporation.

AcTiON: Final rule: correction.

summaRy: This document corrects the
effective date in the preamble and

§§ 2608.12(c)(2) and 2608.13{a) of the
final regulation on Allocation of Assels
in Non-Multiemployer Plans published
in the Federal Register on January 28,
1981 (46 FR 9480).

DATES: The effeclive date of Parl 2608
published at 46 FR 9480 is March 1, 1981.

FOR FURTHER INFORMATION CONTACT:
Renae R, Hubbard, Staff Attorney,
Office of the General Counsel, Pension
Benefit Guaranty Corporation, Suite
7200, 2020 K Street NW., Washington,
D.C. 20008, (202) 254-4865.

SUPPLEMENTARY INFORMATION: 1. In FR
Dog, 81-2982 at page 9482, third column,
first full paragraph, line 9, remove
"February 27, 1081" and insert "March 1,
1081".

2. In § 2608.12(c)(2) appearing at page
9488, middle column in line 9, remove
the comma between “participant” and
“is" and in § 2608.13(a) on the same
page, third column in line 6, change
“would"” to "could™.

Issued at Washington, D.C. this 30th day of
January, 1961,

Robert E. Nagle,

Exocutive Director, Pension Benefit Guaranty
Corporation.

[FR Doc. #1-4153; Filodd 2-3-801; 545 am|

BILLING CODE 7708-01-M

29 CFR Part 2615
Determination of Plan Sutliciency and

Termination of Sufficient Plans;

Correction

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Final rule; correction.

SUMMARY: This document corrects (1)
the effective date in the preamble to the
final regulation on Determination of
Plan Sufficiency and Termination of
Sufficient Plans published in the Federal
Register on January 28, 1961 (46 FR
9532), and (2) the Appendix—Agreement
for Employer's Commitment To Make
Plan Sufficient to the final regulation on
Determination of Plan Sufficiency and
Termination of Sufficient Plans
published in the Federal Register on
January 28, 1981 (46 FR 9541).
DATES: The effective date of Part 2615
published at 48 FR 9532 on January 28,
1981, is March 1, 1981.
FOR FURTHER INFORMATION CONTACT:
Joan Segal, Staff Atiorney, Office of the
General Counsel, Pension Benefit
Guaranty Corporation, Suite 7200, 2020
K Street, N.W., Washingtan, D.C. 20006,
(202) 254-3010.
SUPPLEMENTARY INFORMATION: In FR
Doc. 81-2885 appearing al page 8532,
January 28, 1981, on page 9541 second
column under “Appendix,” in the second
paragraph, delete the period and add
and",

Issued nt Washington, D.C. this 30th day ol
January 1981,
Robert E. Nagile,
Executive Director, Pension Beaefit Guaran!)
Corporation.
|FR Doc. 13 -0637 Filed 3-3-81; 545 smi]
BILLING CODE 7708-01-M

DEPARTMENT OF DEFENSE
Department of the Air Force
32 CFR Part 826

Gifts From Forelgn Governments to
Members and Civilian Empioyees of
the United States Air Forco

AGENCY: Department of the Air Force,
DOD,

ACTION: Final rule.

SUMMARY: The Department of the Air
Force is amending Title 32, Chapter VII
of the CFR by removing Part 826, Gifts
from Foreign Governments to Members
and Civilian Employees of the United
States Air Force, This rule is deleted
because of limited applicability to the




