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Thus, the amount of X ’s U.S.-connected 
liabilities is equal to:
$150 X 96.15%=$144.22 

(hi) Step 3—Interest deduction allowed. X  
has elected to use the branch book/dollar 
pool method (paragraph (b)(3)(i)). For 1982 
the average total amount of liabilities shown 
on the books of X-U.S. (excluding liabilities 
to the head office or other branches of X) is 
$100. Because X ’s U.S.-connected liabilities 
are greater than the average total amount of 
X-U.S.’s book liabilities, X must use 
paragraph (b)(3)(i)(B) to determine its interest 
deduction. For 1982 the interest expense 
shown on the books of X-U.S. is $9.50 and the

average interest rate incurred by X’s non-U.S. 
branches on U.S. dollars is 9.97%.

Interest expense shown on books of X -U .S ...............  $9.50
Interest expense on excess of X’s U.S.-connected.

liabilities:
Excess=$144.22— $100=$44.22..........................
Average interest rate=9.97%........ ..................
Interest expense=$44.22 X 9 .97% ......... ......... . 4.41

Interest deduction..... ...... ................................................ 13.91

Example (2). The facts are the same as in 
Example (1) except that for Step 3 X has 
elected to use the separate currency pools 
method (paragraph (b)(3)(ii)). The facts with 
respect to the liabilities of X and U.S. branch 
X-U.S. are as follows:

Amount of 
X-U.S. 
Liabili
ties

Foreign Corporation X

Type of Liabili
ties Incurred by 
X-U.S.

Amount of 
Worldwide 
Liabili
ties

Interest
Paid
Worldwide

Average 
Rate of 
Interest

U.S. dollar-de- 
nominated lia
bilities $75 $250 $24.38 9.75%
Foreign curren
cy A-denominated 
1 iabilities $15 A50 A3 6%
Foreign curren
cy B-denominated 
liabilities $10 B600 B8 4 14%

The total interest deduction, equal to the sum 
of the separate deductions for each currency, 
is determined as follows:.

U.S. dollar deduction = $144.22
$100.00

X $75 X 9.75% = $10

Foreign currency A * 
deduction

$144.22
$100.00

X $15 X 6% = 1

Foreign currency B * 
deduction

$144.22
$100.00

X $10 X 14% m 2

Total interest deduction $13

(dj Effective date. This section applies 
to periods after February 6,1981 or, at 
the option of the taxpayer, to taxable 
years beginning after the last taxable 
year ending before February 6,1981 or, 
at the option of the taxpayer, to taxable 
years beginning after 1976.

This Treasury decision is issued under 
the authority contained in sections 
882(c) and 7805 of the Internal Revenue

Code of 1954 (80 Stat. 1556; 26 U.S.C. 
882(c) and 68A Stat. 917; 26 U.S.C. 7805). 
William E. Williams,
Acting Commissioner o f Internal Revenue. 
Approved: December 23,1980.
Donald C. Lubick,
Assistant Secretary o f the Treasury.
[FR Doc. 80-40838 Filed 12-30-80; 4:00 p.m.]
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26 CFR Part 1 

[T.D. 7748]

Income Tax; Taxable Years Beginning 
After December 31,1953; Limitations 
on Benefits and Contributions Under 
Qualified Plans

AGENCY: Internal Revenue Service, 
Treasury-
ACTION: Final regulations.

SUMMARY: This document contains final 
regulations relating to limitations on 
benefits and contributions under 
qualified pension plans, etc. Changes in 
the applicable tax law were made by the 
Employee Retirement Income Security 
Act of 1974, the Tax Reform Act of 1976 
and the Revenue Act of 1978. The 
regulations will provide the public with 
the guidance needed to comply with 
those Acts and will affect aU qualified 
plans.
DATES: Except as otherwise indicated, 
the regulations are effective for plan 
years beginning after 1975 and for 
limitation years ending with or within 
plan years beginning after 1975.
FOR FURTHER INFORMATION CONTACT: 
Richard J. Wickersham of the Employee 
Plans and Exempt Organizations 
Division, Office of the Chief Counsel, 
Internal Revenue Service, 1111 
Constitution Avenue, N.W., Washington, 
D.C. 20224 (Attention: CC:LR:T) (202- 
566-3250) (not a toll-free number). 
SUPPLEMENTARY INFORMATION 

Background
On January 24,1980, proposed 

amendments to the Income Tax 
Regulations (26 CFR Part 1) under 
sections 401(a)(16), 403(b)(2) and 415 of 
the Internal Revenue Code of 1954 were 
published in the Federal Register (45 FR 
5754). The amendments were proposed 
to conform the regulations to section 
2004 (a) and (c)(4) of the Employee 
Retirement Income Security Act of 1974 
(“ERISA”) (88 S ta t 979 and 986), to 
sections 803(f)(1), 1501(b)(3), 1502(a)(1) 
and 1511 of the Tax Reform Act of 1976 
(90 Stat. 1589,1735,1737 and 1741) and 
to section 153(a) of the Revenue Act of 
1978 (92 Stat. 2800).

Additionally, on January 24,1980, 
proposed amendments to the Income 
Tax Regulations (26 CFR Part 1) under 
section 401(f) of the Internal Revenue 
Code of 1954 were published in the 
Federal Register (45 FR 5754). The 
amendment was proposed to conform 
the regulations to section 1505(b) of the 
Tax Reform Act of 1976 (90 S ta t 1738).

After consideration of all comments 
regarding the proposed amendments,

those amendments are adopted as 
revised by this Treasury decision.

Treatment of Contract as Qualified Trust

In accordance with the amendment to 
section 401(f) by the Tax Reform Act of 
1976, the proposed regulations provided 
that a contract (other than a life, health 
or accident, property, casualty or 
liability insurance contract) issued by 
an insurance company qualified to do 
business in a State will be treated as a 
qualified trust provided that the contract 
would, except for the fact that it is not a 
trust, constitute a qualified trust under 
section 401. No comments were received 
with respect to this proposed 
amendment. Accordingly, it is 
unchanged in the final regulations.
General Application of Section 415

The limitations on benefits and 
contributions under section 415 apply to 
all qualified pension, profit-sharing, 
annuity, bond purchase and stock bonus 
plans, including “H.R. 10” plans, as well 
as so-called “tax sheltered annuities” 
described in section 403(b) and 
individual retirement plans described in 
sections 408 and 409. The limitations of 
section 415 also apply to simplified 
employee pensions described in section 
408(k).

General Rules With Respect To 
Limitations on Benefits and 
Contributions Under Qualified Plans 
(6 1.415-1)

a. Plan Provisions. The final 
regulations do not change the rule set 
forth in the proposed regulations that 
precludes employer discretion in 
connection with the use of provisions by 
a pension plan which automatically 
freeze or reduce the rate of benefit 
accrual to a level necessary to prevent 
the section 415 limitations from being 
exceeded. Additionally, the final 
regulations provide that a profit-sharing 
or stock bonus plan may contain a 
provision which automatically freezes or 
reduces the amount of annual additions, 
so long as the definite predetermined 
allocation formula requirement set forth 
in § 1.401—l(b)(i)(ii) and (iii) of the 
regulations is not violated.

b. Special rules for plans maintained 
by more than one employer. In 
accordance with the view of several 
commentators, the final regulations 
provide that in applying the limitations 
of section 415 with respect to a 
participant of a multiple employer plan 
described in section 413(b) or section 
413(c), the total compensation received 
by that participant from all of the 
employers maintaining the plan may be 
taken into account.

The regulations also make it clear that 
the limitations of section 415 may be 
applied to a participant of a section 
414(f) multiemployer plan by taking into 
account all of the benefits or 
contributions attributable to the 
participant from all of the employers 
maintaining the plan [i.e., the rules 
which apply to multiple employer plans).

Finally, one commentator expressed 
concern that the section 415 rules 
relating to multiple employer plans 
seemingly require the aggregation of 
benefits provided outside of the multiple 
employer plan by an employer 
participating in such plan with the 
multiple and single plan benefits 
provided by an unrelated employer 
participating in the multiple employer 
plan. However, this concern is 
unfounded because, in this context, the 
regulations only require the aggregation 
of the multiple employer plan benefits 
with the single plan benefits provided 
by an employer maintaining the multiple 
employer plan.

c. Effective date. Many commentators 
were critical of the general effective 
date set forth in the proposed 
regulations. The final regulations do not 
change the general effective date. 
However, the final regulations provide 
that for all plan years and limitation 
years through the plan year beginning 
before January 7,1981, a reasonable 
interpretation of the rules set forth in 
section 415 of the Code and in Rev. Rul. 
75-481,1975-2 C.B. 188, may be relied 
upon. The effect of these regulations on 
employers with existing plans will be 
addressed by the Service in the near 
future.

With respect to the special effective 
date for the rules relating to a change in 
the limitation year, the final regulations 
provide that these rules are required to 
be applied for changes in limitation 
years which occur after January 7,1981. 
This is a change from the proposed 
regulations. Furthermore, as suggested 
by several commentators, the final 
regulations make it clear that these rules 
may be used for all prior changes in 
limitation years.
Definitions and Special Rules (Section 
1.415-2)

a. Limitation year. Many 
commentators expressed concern that a 
literal reading of the proposed 
regulations regarding the method of 
electing a limitation year other than the 
calendar year or to change the limitation 
year seemingly required a separate 
resolution by the employer in order for 
the election to be effective. Accordingly, 
the final regulations make it clear that 
these elections may be made in 
connection with the adoption, by the
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employer of the plan or any 
amendments to such plan. However, 
plan administrators should be aware of 
the possibility of an inadvertent 
violation of the section 415 limitations 
where more than one plan and one 
limitation year are involved. (See Rev. 
Rul. 79-5,1979-1 C.B. 165.) The final 
regulations also provide that this 
purification applies in connection with 
the election to determine compensation 
under an accrual basis.

b. Compensation. Except for some 
clarifying and technical changes, the 
final regulations define compensation in 
substantially the same manner as the 
proposed regulations. Although many 
commentators criticized the proposed 
regulations’ definition of compensation, 
the definition contained in the 
regulations provides the outer limits of 
what can be included as compensation 
for section 415 purposes. Thus, for 
example, for reasons of administrative 
ease, a plan may define compensation 
for section 415 purposes in a more 
restrictive manner than the regulations.
If this is done and if the section 415 
limitations are satisfied under the more 
restrictive definition of compensation, 
those limitations will always be 
satisfied under the more expansive 
definition of compensation set forth in 
the regulations. Moreover, the final 
regulations contain a safe harbor rule 
which provides that if the plan defines 
compensation in accordance with the 
short form formula set forth under the 
rule, the plan will automatically be 
considered to be using a definition of 
compensation which satisfies section 
415(c)(3) and the regulations.

The changes made in the final 
regulations with respect to the definition 
of compensation primarily relate to the 
rules regarding contributions to a plan of 
deferred compensation. Under the final 
regulations, contributions made by the 
employer to a plan of deferred 
compensation are considered as 
compensation for section 415 purposes if 
the contributions are includable in the 
gross income of the employee in the 
taxable year in which contributed. This 
illustrates to some extent the general 
rule regarding the definition of section 
415 compensation. That is, any item that 
is currently includable in the gross 
income of the employee may be 
considered as compensation for section 
415 purposes in the year of inclusion. 
Conversely, any item that is not 
currently includable in gross income is 
considered to receive a “tax benefit” in 
the form of the tax deferral and, 
therefore, may not be considered as 
compensation for purposes of section

415 for any year, even if it is includable^ 
in gross income in a later year.

The final regulations, however, do 
provide that amounts received by an 
employee pursuant to an unfunded non
qualified plan may be considered as 
section 415 compensation in the year 
such amounts are includable in the gross 
income of the employee.

As requested by several 
commentators, the final regulations also 
provide a special compensation rule 
where a section 403(b) annuity contract 
is aggregated with a qualified plan of a 
controlled employer.
Limitation for Defined Benefit Plans 
(Section 1.415-3),

a. General rules. A considerable 
number of commentators expressed 
confusion over the use and definition of 
the term projected annual benefit in the 
proposed regulations. To eliminate this 
confusion, the term has been deleted in 
the final regulations for purposes of 
applying the limitations of section 
415(b). Accordingly, in applying these 
limitations, the final regulations look to 
the annual benefit to which a participant 
is entitled at any time under a defined 
benefit plan. In this context, the final 
regulations make it clear that, in order 
to satisfy the limitations on annual 
benefits under section 415(b), the plan 
provisions must preclude the possibility 
that an annual benefit exceeding these 
limitations will be payable at any time. 
Thus, it is possible that a plan may fail 
to satisfy the limitation on annual 
benefits under section 415(b), even 
though no participant has actually 
accrued a benefit in the current 
limitation year in excess of the 
applicable limitations.

One commentator questioned the 
appropriate section 415 treatment to be 
given a pension plan which provides 
that, on attaining normal retirement age, 
the accrued benefit of a participant who 
works past normal retirement age is 
physically segregated. The participant is 
then typically given the right to direct 
the investment of this segregated 
account, and will be paid the balance of 
that account at actual retirement. The 
commentator suggested that this type of 
plan involves a defined benefit plan that 
converts (at least for the individual 
working past normal retirement age) 
into a defined contribution plan after 
normal retirement age for purposes of 
applying the section 415 limitations.

However, under the regulations, this 
type of plan is governed by the 
limitations of section 415(b) at all times, 
and is not converted into a defined 
contribution plan after normal 
retirement age merely because a 
participant’s accrued benefit is

physically segregated. Moreover, it 
should be noted that the final 
regulations make it clear that, for 
purposes of the limitations of section 
415(b), an individual who works past the 
plan’s normal retirement age may not 
receive a benefit in excess of those 
limitations, even though the benefit is 
the actuarial equivalent of an amount 
(which is within the limitations of 
section 415) the individual was entitled 
to receive at normal retirement age.

Finally, in determining a participant’s 
compensation for the high 3 years of 
service, the final regulations provide a 
special rule where the participant is 
employed for less than 3 consecutive 
years with the employer and make it 
clear that a plan may use any 12 month 
period instead of the calendar year 
provided that it is uniformly and 
consistently applied.

(b) Special rules for benefits to which 
no adjustment is required. The final 
regulations do not change the special 
rules contained in the proposed 
regulations regarding joint and survivor 
annuities. Thus, in the case of a joint 
and survivor annuity with a sum certain 
feature, the final regulations provide 
that the joint and survivor feature of the 
benefit is considered as the add-on 
amount for purposes of applying the 
limitations of section 415(b). Although 
several commentators were critical of 
this position, it is unchanged in the final 
regulations because such position 
avoids the anomalous situation where a 
benefit which otherwise exceeds the 
section 415 limits can be changed to 
satisfy such limits merely by including a 
joint and survivor feature.

Furthermore, by example, the final 
regulations provide that the special rule 
under which no section 415 adjustment 
is required for a benefit payable in the 
form of a qualified joint and survivor 
annuity is only available if the benefit 
is, in fact, payable in that form. Hence, 
under the final regulations, for purposes 
of applying the limitations of section 
415(b), any other forms of optional 
benefits, such as a lump sum 
distribution, must be adjusted to the 
value of a straight life annuity. Although 
several commentators were also critical 
of this rule, it is unchanged in the final 
regulations because, based on the 
statute and the legislative history, it is 
clear that Congress only intended to 
encourage qualified joint and survivor 
annuities provided that the benefit was 
payable in that form and not other forms 
which are the actuarial equivalent of a 
qualified joint and survivor annuity.

c. Total annual benefits not in excess 
o f $10,000. Several commentators stated 
that even though few multiemployer 
plans provide annual benefits in excess
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of $10,000, the de minimis exception of 
section 415(b)(4) will generally not be 
available for participants in a 
multiemployer plan if its application is 
made to depend on whether that 
participant is entitled to benefits under 
any other defined benefit plan of the 
employer and whether that participant 
ever participated in a defined 
contribution plan of that employer. 
Accordingly, in recognition of the 
administrative difficulty that would 
exist for multiemployer plans in trying 
to satisfy the various conditions of the 
$10,000 de minimis exception, the final 
regulations provide that such exception 
is generally applicable to a 
multiemployer plan participant without 
regard to whether that participant ever 
participated in one or more plans 
maintained by an employer who also 
maintains the multiemployer plan.
Transitional Rule for Defined Benefit 
Plans (Section 1.415-4)

Cost o f living adjustments. Several 
commentators stated that the proposed 
regulations were unclear concerning the 
issue of whether someone taking 
advantage of the transitional rule may 
switch over and use the normal section 
415 limitations when the dollar 
limitation of section 415(b)(1)(A), due to 
cost-oMiving adjustments, becomes 
greater than the amount allowed under 
the transitional rule. The final 
regulations make it clear that this type 
of switchover is permissible.
Cost of Living Adjustments for Defined 
Benefit Plans (Section 1.415-5)

a. Application o f adjusted dollar 
limitation. In response to the questions 
of several commentators, the final 
regulations make it clear that the annual 
benefit payable to a terminated 
participant, which is otherwise limited 
by the dollar limitation of section 
415(b)(1)(A), may only be increased in 
accordance with cost-of-living 
adjustments of the dollar limitation if 
the plan specifically provides for such 
post-retirement adjustments.

b. Adjustment o f average 
compensation for high 3 years o f service 
limitation. As is the case with respect to 
terminated participants who are subject 
to the dollar limitation, the final 
regulations provide that the annual 
benefit payable to a terminated 
participant, which is otherwise limited 
by the compensation limitation, may 
only be increased in accordance with 
cost-of-living adjustments of the 
compensation limitation if the plan 
specifically provides for such post
retirement adjustments.

Moreover, the final regulations 
provide that in the case of a participant

who has separated from service prior to 
the first limitation year to which section 
415 applies, the cost-of-living adjustment 
of the compensation limitation for all 
limitation years prior to the effective 
date of section 415 is to be determined 
as provided by the Commissioner.

c. Automatic cost-of-living 
adjustments o f dollar limitation. Many 
commentators were critical of the 
scheduled annual increase restriction 
contained in the proposed regulations in 
connection with the rule allowing a plan 
provision which provides for an annual 
automatic cost-of-living adjustment of 
the dollar limitation. Serious 
consideration was given to this 
criticism. However, it was decided that 
the limitations of section 415 are an 
appropriate context in which to preclude 
the making of deductible contributions 
based on anticipated increases of the 
dollar limitation, which is the effect of 
such restriction.
Limitation for Defined Contribution 
Plans (Section 1.415-6)

a. Annual additions—Employer 
contributions. Several commentators 
were concerned with the uncertainty 
caused by the provision in the proposed 
regulations which gave discretion to the 
Commissioner to treat transactions or 
allocations under certain facts and 
circumstances as giving rise to annual 
additions. This provision is not changed 
in the final regulations. However, in 
order to provide some guidance, revenue 
rulings will be issued in the future to 
illustrate the type of situation that will 
give rise to an annual addition under 
these facts and circumstances provision 
as well as the facts and circumstances 
provision set forth in connection with 
employee contributions.

Additionally, in response to the 
suggestion of several commentators, the 
final regulations make it clear that if an 
amount is contributed to correct an 
erroneous forfeiture or erroneous failure 
to allocate amounts in a prior limitation 
year, the portion of the total amount 
contributed which reimburses the 
participant for the loss of investment 
gains is not considered an annual 
addition for any limitation year.

b. Annual additions—Employee 
contributions. Several commentators 
suggested that the final regulations 
specifically provide that the transfer of 
employee contributions from one 
qualified plan to another is not 
considered an annual addition. The final 
regulations reflect this suggestion.

c. Annual additions—Excess annual 
additions. Several commentators 
suggested that the rules governing 
excess annual additions be expanded so 
as to apply to situations other than just

forfeitures or reasonable errors in 
estimating compensation. Accordingly, 
the final regulations provide that in 
addition to these two situations, the 
rules will also apply under other limited 
facts and circumstances which the 
Commissioner finds justify their 
availability.

Furthermore, numerous commentators 
pointed out that the rules set forth in the 
proposed regulations do not allow for 
the return of employee contributions. 
Thus, the final regulations specifically 
state that, under the circumstances 
described in the regulations, a plan may 
provide for the return of employee 
contributions to the extent that the 
return would reduce the excess amounts 
in the participant’s account.

Finally, the final regulations make it 
clear that to the extent interest and 
investment gains or other income, or 
investment losses, are allocated to a 
suspense account created in accordance 
with these rules, the entire amount 
allocated to participants from the 
suspense account, including any gains or 
less any losses, is considered as the 
annual addition.

It should be noted that some 
confusion and uncertainty has arisen in 
connection with the applicability of the 
rules regarding excess annual additions. 
In general, the rules provided in the final 
regulations are only concerned with 
excess additions which arise under the 
limited circumstances set forth in the 
regulations. In these cases, excess 
additions can be held in a suspense 
account or employee contributions can 
be returned without being counted as an 
annual addition. Other excess additions 
which arise under circumstances not 
described in the regulations must be 
precluded by a plan’s section 415 
provisions, because these amounts 
cannot be put in a suspense account (or, 
have employee contributions returned 
on account of such excess).

A defined contribution plan may 
preclude excess additions arising under 
circumstances for which the rules 
contained in the final regulations are not 
available under two general approaches. 
Under the first approach, the plan must 
restrict both contributions and 
allocations so as to preclude the 
potential of such excess additions which 
cannot be allocated to a participant’s 
account because of the limitations of 
section 415. Alternatively, if the plan’s 
section 415 provisions provide for the 
allocation and reallocation to other 
participants if an allocation to a 
particular participant cannot be made 
because of section 415, the plan must 
restrict both contributions and 
allocations so as to preclude the 
potential of such excess additions which
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cannot be allocated to any of the 
participants in the plan because the 
maximum allowable under section 415 
has been allocated to all participants. 
Accordingly, if a defined contribution 
plan does not contain provisions which 
so restrict both contributions and 
allocations, the plan does not preclude 
the possibility that the limitations of 
section 415 will be exceeded and, 
therefore, is not considered a qualified 
plan.

d. Annual additions— Time when 
annual additions credited. Many 
commentators stated that the rule 
requiring employee contributions to be 
made to the plan within a limitation 
year in order to be considered as an 
annual addition for that limitation year 
will cause substantial administrative 
difficulty for many plans. In view of this, 
the final regulations liberalize this rule 
so as to allow employee contributions to 
be within 30 days after the close of the 
limitation year.

Moreover, because of the special rules 
governing employee contributions tq a 
TRASOP, the final regulations contain a 
special rule for this situation. This rule 
provides that such contributions shall be 
deemed credited to a participant’s 
account in the limitation year for which 
the contribution is allocated under the 
terms of the plan, provided that the 
contributions, or pledges to make the 
contributions, are actually made no later 
than the period described in section 
404(a)(6) applicable to the taxable year 
with or within which the particular 
limitation year ends.

e. Time and method o f making special 
election for certain section 403(b) 
annuity contracts. In accordance with 
the suggestion of several commentators, 
the final regulations make it clear that 
an individual is only considered to have 
made a special election for a taxable 
year when the use of one of the 
alternative limitations is necessary to 
support the exclusion from gross income 
reflected in the individual’s income tax 
return for that taxable year. Similarly, it 
is clear that an excess contribution to a 
section 403(b) annuity which occurs due 
to a mistake will not automatically have 
the effect of a binding election.

In addition, in order to make the rules 
governing the making of a special 
election easier to comply with, the final 
regulations provide that, for those 
individuals who took advantage of an 
alternative limitation under the 
temporary regulations for prior taxable 
years, the election must be made in the 
individual’s,income tax return for the 
taxable year immediately following the 
taxable year in which final regulations 
under section 415 are published in the 
Federal Register. This is a liberalization

from the proposed regulations which 
required the election be made in the 
taxable year in which the regulations 
are published. Finally, the final 
regulations contain a special rule for 
those individuals who are not 
participating in a section 403(b) annuity 
program in the taxable year in which the 
election is required to be made.

f. Employee stock ownership plans— 
Cash contributions treated as 
contributions o f employer securities. 
Several commentators stated that the 
condition set forth in the proposed 
regulations which required the employer 
securities to be purchased no later than 
30 days after the end of the section 
404(a)(6) period was inconsistent with 
the TRASOP regulations. Accordingly, 
to correct this inconsistency, the final 
regulations provide that cash 
contributions will be treated as a 
contribution of employer securities if the 
securities are purchased no later than 60 
days after the end of the period 
described in section 404(a)(6). 
Additionally, the final regulations also 
provide that, in order for this rule to 
apply, the employer must contribute the 
cash to the plan no later than 30 days 
after the end of the section 404(a)(6) 
period.

Limitation in Case of Defined Benefit 
and Defined Contribution Plan for Same 
Employee (Section 1.415-7)

a. Defined benefit plan fraction— 
Projected annual benefit. Although the 
term projected annual benefit has been 
eliminated in the final regulations for 
purposes of applying the limitations of 
section 415(b), it is still applicable in 
connection with calculating the defined 
benefit plan fraction under section 
415(e). This is consistent with the 
statutory language under section 415(e).

The projected annual benefit used for 
purposes of calculating the defined 
benefit plan fraction is determined 
based on the use of several 
assumptions. One of these assumptions 
is that the participant will earn the same 
rate of compensation until normal 
retirement age, or current age, if that is 
later. Under some funding methods used 
to determine costs for purposes of 
deductions and minimum funding 
requirements, a projected benefit at 
normal retirement is also computed. For 
this purpose, it is usually assumed that a 
participant’s compensation will increase 
in future years, and current costs will be 
determined to fund toward the higher 
benefit based on that higher amount of 
compensation. The projected annual 
benefit determined under section 415(e) 
is not intended to change or restrict any 
calculations used in determining funding 
costs. Rather, the section 415 projected

annual benefit is only used for testing 
whether the limitation of section 415(e) 
has been satisfied.

b. Special rules for section 403(b) 
annuity contracts. One commentator 
stated that the reference in several 
examples of the proposed regulations to 
an employee’s control or lack of control, 
within the meaning of section 414 (b) or
(c), of a section 501(c)(3) organization 
was confusing and potentially 
misleading, since an individual can 
never be in “control” of such an 
organization within the meaning of 
section 414 (b) or (c). Accordingly, the 
final regulations clarify those examples 
which contain this reference.

The final regulations also modify the 
rule requiring contributions to a section 
403(b) annuity contract for any 
limitation year in which an employer is 
¿leemed to maintain the annuity as a 
defined contribution plan to be taken 
into account even when the employer is 
no longer considered to maintain the 
annuity. Under the modification, the rule 
only applies if the employer is deemed 
to maintain the annuity because of the 
individual’s election to have the 
provisions of section 415(c)(4)(C) apply I 
for the taxable year. Thus, the rules does ] 
not apply if the employer is considered 
to maintain the annuity contract as a 
defined contribution plan because the 
participant is in control of that 
employer.

Combining and Aggregating Plans 
(Section 1.415-8)

One commentator suggested that the 
final regulations should provide that the F 
limitations of section 415 only apply to 
benefits accrued in years beginning after 1 
December 31,1975. However, in 
discussing the effective date of the 
limitations of section 415, the legislative l  
history states that “contributions or 
accruals which occur before the 
effective date must, of course, be taken 
into account.” Report of the Conference 1 
Committee, H.R. Rep. No. 93-1280, 93d I 
Cong., 2d Sess. 348 (1974).

Therefore, in view of this clear 
language and because there is no 
indication anywhere in section 415 that 
the limitations are to apply only to post- | 
1975 accruals, the final regulations do 
not reflect the suggestion of the 
commentator.

Disqualification of Plans and Trusts 
(Section 1.415-9) * '

Except for some minor clarifying 
changes, the rules set forth in this 
section are unchanged from the 
proposed regulations.
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Special Aggregation Rules (Section 
1.415-10)

The final regulations provide that the 
rules contained in this section apply 
where two or more existing plans, which 
previously were unaggregated, are 
aggregated during a limitation year on or 
after the effective date of section 415, 
thereby causing the limitations of 
section 415 to be exceeded for that 
limitation year. The proposed 
¡regulations had provided that these 
¡rules only apply where two or more 
previously unaggregated plans are 
¡aggregated after the effective date of 
¡section 415.
Drafting Information

The principal author of this regulation 
is Norman J. Misher of the Employee 
Plans and Exempt Organizations 
¡Division of the Office of Chief counsel, 
Internal Revenue Service. However, 

[personnel from other offices of the 
Internal Revenue Service and Treasury 
Department participated in developing 
the regulation, both on matters of 
substance and style.

I Adoption of amendments to the 
[regulations

Accordingly, the proposed 
[amendments to 26 CFR Part 1 are hereby 
{adopted subject to the changes set forth 
{below:

Paragraph 1. Section 1.415-1, as set 
{forth in paragraph 9 of the notice of 
[proposed rulemaking, is amended by:

1. Revising paragraph (d)(2);
2. Adding a new sentence at the end 

jof paragraph (e)(1), redesignating 
paragraph (e)(2)(ii) as (e)(2)(iii), and 
[adding a new paragraph (e)(2)(ii); and

3. Adding a new sentence at the end 
lof paragraph (f)(1) and revising 
[paragraph (f)(7).

These revised and added provisions 
[read as follows:

r§ 1.415-1 General rules with respect to 
limitations on benefits and 
Contributions under qualified plans.

*  *  *  *

(d) Plan provisions. * * *
(2) Special rule for profit-sharing and stock 

po/jus plans. The use of a plan provision by a 
[profit-sharing or stock bonus plan which 
[automatically freezes or reduces the amount 
of annual additions to insure that the 
limitations of section 415 will not be 
[exceeded must comply with the requirement 
set forth in § 1.401-l(b)(l) (ii) and (iii) that 
Isuch plans provide a definite predetermined 
formula for allocating the contributions made 
lo  the plan among the participants. Thus, if 
phe operation of this provision involves 
discretionary action on the part of the 
[employer, the definite predetermined 
[allocation formula requirement will be 
[violated. For example, if two defined

contribution plans of one employer otherwise 
provide for aggregate contributions which 
may exceed the limits of section 415(c), the 
plan provisions must specify (without 
involving employer discretion) which plan 
will reduce contributions and allocations to 
prevent an excess annual addition and how 
the reduction will occur.

(e) Rules for plans maintained by more 
than one employer—(1) Plans described in 
section 413(b) or section 413(c). * * * 
Furthermore, in applying the limitations of 
section 415 with respect to such a participant, 
the total compensation received by the 
participant from all of the employers 
maintaining the plan may be taken into 
account.

(2) Plans described in section 414(f). * * *
(ii) As an alternative to applying the 

limitations of section 415 with respect to a 
participant of an employer maintaining the 
multiemployer plan in the manner described 
in subdivision (i) of this subparagraph, the 
rules described in subparagraph (1) of this 
paragraph may be used for purposes of 
applying the section 415 limitations in 
connection with that participant 
* * * * *

(f) Rules relating to the effective date o f 
section 415—(1) In general. * * * However, 
for all such plan years and limitation years 
through the plan years beginning before 
[January 7,1981], a reasonable interpretation 
of the rules set forth in section 415 of the 
Code and in Rev. Rul. 75-481,1975-2 C.B. 188, 
may be relied upon.
Hr Hr #  H  it

(7) Special effective date for rules relating 
to change o f limitation year. Notwithstanding 
subparagraph (1) of this paragraph, the 
provisions of § 1.415—2(b)(4) (relating to the 
effect of a change of the limitation year) are 
required to be applied only for changes in 
limitation years which occur after [January 7, 
1981]. These provisions may also be used for 
all prior changes in limitation years.
However, if the prdvisions of § 1.415-2(b)(4) 
are not used for changes in limitation years 
which occur prior to [January 7,1981], the 
requirements of section 2.01(4) of Rev. Rul. 
75-481,1975-2 C.B. 188, shall be applicable 
with respect to such changes.
Hr *  *  *  *

Par. 2. Section 1.415-2, as set forth in 
paragraph 9 of the notice of proposed 
rulemaking, is amended by:

1. Adding a new sentence at the end 
of paragraph (b)(2)(i) and at the end of 
paragraph (b)(3); and

2. Revising paragraphs (d)(l)(i) and
(d)(2)(i), adding a new sentence 
immediately preceding the last sentence 
of paragraph (d)(4), and adding new 
paragraphs (d)(7) and (d)(8) immediately 
following paragraph (d)(6).

These revised and added provisions 
read as follows:

§ 1.415-2 Definitions and special rules.
Hr *  *  *  *

(b) Limitation year. * * *
(2) M ethod o f election to use a limitation 

year other than the calendar year or to

change limitation year, (i) * * * This 
requirement is satisfied if the election is 
made in connection with the adoption, by the 
employer, of the plan or any amendments to 
such plan.
Hr Hr *  H *

(3) Election o f multiple limitation years. |
* * * The rule described in this 
subparagraph also applies to a controlled 
group of employers (within the meaning of 
section 414 (b) or (c), as modified by section 
415(h)).
Hr *  *  *  *

(d) Compensation—(1) Items includable as 
compensation. * * *

(1) The participant’s wages, salaries, fees 
for professional service and other amounts 
received for personal services actually 
rendered in the course' of employment with 
the employer maintaining the plan (including, 
but not limited to, commissions paid 
salesmen, compensation for services on the 
basis of a percentage of profits, commissions 
on insurance premiums, tips and bonuses).
H Hr Hr Hr *

(2) Items not includable as 
compensation. * * *

(i) Contributions made by the employer to a 
plan of deferred compensation to the extent 
that, before the application of the section 415 
limitations to that plan, the contributions are 
not includable in the gross income of the 
employee for the taxable year in which 
contributed. In addition, employer 
contributions made on behalf of an employee 
to a simplified employee pension described in 
section 408(k) are not considered as 
compensation for the taxable year in which 
contributed to the extent such contributions 
are deductible by the employee under section 
219(b)(7). Additionally, any distributions from 
a plan of deferred compensation are not 
considered as compensation for section 415 
purposes, regardless of whether such 
amounts are includable in the gross income 
of the employee when distributed. However, 
any amounts received by an employee 
pursuant to an unfunded non-qualified plan 
may be considered as compensation for 
section 415 purposes in the year such 
amounts are includable in the gross income 
of the employee.
Hr *\ *  *  *

(4) Election to use compensation accrued 
during limitation year. * * * The written 
resolution requirement described in the 
preceding sentence is satisfied if the election 
is made in connection with the adoption, by 
the employer or employers, of the plan or any 
amendments to such plan. * * * 
* * * * *

(7) Special rule when section 403(b) 
annuity is aggregated with qualified plan o f 
controlled employer. If a section 403(b) 
annuity contract is combined or aggregated 
with a qualified plan of a controlled employer 
in accordance with either § 1.415-7(h)(2)(i) or 
§ 1.415-8(d)(2), the following rules apply:

(i) In applying separately the limitations of 
section 415 (b) or (c) to the qualified plan and 
the limitations of section 415(c) and the 
exclusion allowance pf section 403(b)(2)(A) to 
the section 403(b) annuity, compensation 
from the controlled employer may not be 
aggregated with compensation from the
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employer purchasing the section 403(b) 
annuity.
- (ii) However, in applying the limitations of 
section 415(c) in connection with the 
combining of the section 403(b) annuity with 
a qualified defined contribution plan or 
section 415(e) in connection with the 
aggregating of the section'403(b) annuity with 
a qualified defined benefit plan, the total 
compensation from both employers may be 
taken into account.

(8) Safe harbor rule with respect to plan’s 
definition o f compensation. If a plan defines 
compensation for purposes of applying the 
limitations of section 415 to include only 
those items specified in subparagraph (l)(i) of 
this paragraph and to exclude all those items 
listed in subparagraph (2) of this paragraph, if 
applicable, the plan will automatically be 
considered to be using a definition of 
compensation which satisfies section 
415(c)(3) and these regulations.

Par. 3. Section 1.415-3, as set forth in 
paragraph 9 of the notice of proposed 
rulemaking, is amended by:

1. Revising paragraphs (a)(1) and
(a)(3);

2. Adding two sentences at the end of 
paragraph (b)(l)(i), redesignating 
paragraph (b)(3) as paragraph (b)(2) and 
deleting paragraph (b)(2);

3. Revising the last sentence of 
paragraph (c)(l)(i) and the first sentence 
of subdivision (iii) of Example (1) of 
paragraph (c)(3);

4. Revising the second sentence of 
paragraph (d)(1) and removing the word 
“projected” in the third and fifth 
sentence of the example under 
paragraph (d)(3);

5. Revising the last sentence of 
paragraph (e); and

6. Removing the word “projected” in 
paragraph (f)(1), redesignating 
paragraphs (f}(2), (f)(3) and (f)(4) as (f)
(3), (4) and (5), adding a new paragraph
(f)(2) and removing the word “projected” 
in the second sentence of Example (2) of 
paragraph (f)(5) (as redesignated).

These revised and added provisions 
read as follows:

§ 1.415-3 Limitation for defined benefit 
plans.

(a) General rules—(1) Maximum 
limitations. Under section 415(b) and this 
section, to satisfy the provisions of section 
415(a) for any limitation year, the annual 
benefit (as defined in paragraph (b)(l)(i) of 
this section) to which a participant is entitled 
at any time under a defined benefit plan may 
not, during the limitation year, exceed the 
lesser of—

(i) $75,000, or
(ii) 100 percent of the participant’s average 

compensation for his high 3 years of service. 
As required in § 1.415-l(d), in order to Satisfy 
the limitations on benefits of this section, the 
plan provisions must preclude the possibility 
that any annual benefit exceeding these 
limitations will be payable at any time. Thus, 
a plan may fail to satisfy the limitations of

this section even though no participant has 
actually accrued a benefit in excess of these 
limitations.
* * * *

(3) Average compensation for high 3 years 
o f service. For purposes of applying the 
limitation on benefits described in this 
section, a participant’s high 3 years of service 
is the period of 3 consecutive calendar years 
(or, the actual number of consecutive years of 
employment for those employees who are 
employed for less than 3 consecutive years 
with the employer) during which the 
employee had the greatest aggregate 
compensation (as defined in § 1.415—2(d)) 
from the employer. For purposes of this 
subparagraph, in determining a participant’s 
high 3 years, the plan may use any 1Z month 
period instead of the calendar year provided 
that it is uniformly and consistently applied.

(b) Definition o f terms—(1) Annual benefit.
(i) * * * Additionally, in applying the 
limitations on benefits described in 
paragraph (a)(1) of this section to the annual 
benefit of a participant, it is immaterial if the 
participant works beyond the normal 
retirement age as determined under the terms 
of the plan. Thus, for example, if an 
individual, who is subject to the dollar 
limitation of section 415(b)(1)(A) ($110,625 for 
1980), retires in 1980 after working past the 
plan’s normal retirement age of 65, the plan 
may only provide such individual with an 
annual benefit of $110,625 in 1980 and not the 
actuarial equivalent of the amount the 
individual would have been entitled to 
receive at age 65 in order to comply with the 
section 415(b) limitations.
* * * * *

(c) Adjustment where form o f benefit is 
other than straight life annuity—(1) In 
general, (i) * * * This adjustment is for 
purposes of applying the limitations on 
benefits described in paragraph (a)(1) of this 
section to the annual benefit of the 
participant.
* * * * *

(3) Examples. * * *
Example (1). * * *
(iii) Although 16% of the excess benefit 

attributable to the annuity provided by this 
plan may, consequently, be ignored (because 
this represents the value added to the 10 year 

v certain and life annuity benefit by the joint 
and survivor feature), 10% of such excess 
benefit (the value added to the straight life 
annuity benefit by the 10 year certain feature) 
must be taken into account for purposes of 
adjusting the benefit under the plan to an 
actuarially equivalent straight life 
annuity. * * *
* * * * *

(d) Employee contributions—(1)
Mandatory contributions. * * * The annual 
benefit attributable to mandatory 
contributions is determined by using the 
factors described in section 411(c)(2)(B) and 
the regulations thereunder, regardless of 
whether section 411 applies to that
plan. * * *
* * * * . *.

(e) Adjustment where benefit begins before 
age 55. * * * This adjustment is only for 
purposes of applying the dollar limitation

described in section 415(b)(1)(A) to the 
annual benefit of the participant.

(f) Total annual benefits not in excess o f
$ 10,000. * * *

(2) Special rule with respect to participants 
in multiemployer plans. The special $10,000 
exception set forth in subparagraph (1) of this 
paragraph is applicable to a participant in a 
multiemployer plan described in section 
414(f) without regard to whether that 
participant ever participated in one or more 
other plans maintained by an employer who 
also maintains the multiemployer plan, 
provided that none of such other plans were 
maintained as a result of collective 
bargaining involving the same employee 
representative as the multiemployer plan.
* * * * *

Par. 4. Section 1.415-4, as set forth in 
paragraph 9 of the notice of proposed 
rulemaking, is amended by:

1. Removing the second sentence of 
paragraph (a);

2. Removing the terms “or projected 
annual benefit (whichever is 
applicable)” in the last sentence of 
paragraph (a) and in paragraph (b) (1) 
and (2); and

3. Revising paragraph (c)(2)(ii).
The revised provision reads as

follows:

§ 1.415-4 Transitional rule for defined 
benefit plans.
* * * * *

(c) Special rules. * * *
(2) Cost-of-living adjustments. * * *
(ii) Any cost-of-living increase in the dollar ] 

limitation described in section 415(b)(1)(A) 
under section 415(d) and § 1.415-5(a) may be 
taken advantage of by an individual who is 
otherwise using the transitional rule set forth 
in this section. Thus, for example, if, due to * 
cost-of-living increases under section 415(d) 
and § 1.415-5(a), the dollar limitation for 1981 
is greater than $110,625, to the extent allowed 
under section 415(b), a plan may provide that 
an individual who is otherwise receiving a 
benefit of $110,625 per year under the 
transitional rule of this section, may receive 
the greater amount in 1981.

Par. 5. Section 1.415-5, as set forth in 
paragraph 9 of the notice of proposed 
rulemaking, is amended by:

1. Adding a sentence at the end of 
paragraph (a)(3);

2. Adding two sentences at the end of 
paragraph (b)(1); and

3. Revising the last sentence of the 
example under paragraph (c)(2).

The added and revised provisions 
read as follows:

§ 1.415-5 Cost o f living adjustments for 
defined benefit plans.

[si] Dollar limitation. * * *
(3) Application o f adjusted figure. * * * 

However, for purposes of this subparagraph, 
the annual benefit payable to a terminated 
participant, which is otherwise limited by the 1 
dollar limitation, may only be increased in 
accordance with cost-of-living adjustments of 1



Fed eral R egister /  Vol. 46, No. 4 /  W ed n esd ay , Jan u ary 7, 1981 /  Rules and Regulations 1693

the dollar limitation if the plan specifically 
provides for such post-retirement 
adjustments.

(b) Average compensation for high 3 years 
of service limitation—(1) In general. * * * In 
the case of a participant who has separated 
from service prior to the first limitation year 
to which section 415 applies, the cost-of- 
living adjustment of the compensation 
limitation under this paragraph for all 
limitation years pridr to the effective date of 
section 415 is to be determined as provided 
by the Commissioner. For purposes of the 
adjustment described in this subparagraph,, 
the annual benefit payable to a terminated 
participant, which is otherwise limited by the 
compensation limitation, may only be 
increased in accordance with cost-of-living 
adjustments of the compensation limitation if 
the plan specifically provides for such post
retirement adjustments;
* * * * *

(c) Automatic cost-of-living adjustments o f 
dollar limitation. * * *

(2) Example. * * *
Example. * * * The amendment providing 

for an automatic cost-of-living adjustment of 
the dollar limitation of Plan A is an example 
of a provision which satisfies the 
requirements of subparagraph (1) of this 
paragraph.

Par. 6. Section 1.415-6, as set forth in 
paragraph 9 of the notice of proposed 
rulemaking, is amended by:

1. Revising the next to last sentence of 
paragraph (b)(2)(ii) and adding “for the 
limitation year when the contribution 
was otherwise required to have been 
made” at the end of the last sentence of 
paragraph (b)(2)(v);

2. Replacing the period at the end of 
subdivision (iii) of paragraph (b)(3) with 
a comma and adding a new subdivision
(iv) immediately following that 
subdivision;

3. Revising paragraph (b)(5);
4. Revising so much of paragraph

(b)(6) as precedes subdivision (i), adding 
a new subdivision (iv) immediately 
following subdivision (iii) of paragraph 
(b)(6) and adding a sentence 
immediately preceding the last sentence 
of paragraph (b)(6);

5. Revising paragraph (b)(7)(iii);
6. Revising the third to last sentence 

of Example (6) of paragraph (c);
7. Adding a sentence at the end of 

paragraph (e)(6)(i), revising the second 
sentence and the last sentence of 
paragraph (e)(6)(ii) and adding a new 
subdivision (iii) immediately following 
subdivision (ii) of paragraph (e)(6);

8. Revising the second sentence of 
Example (1) of paragraph (e)(7); and

9. Revising the second sentence of
paragraph (g)(4)(i) and adding two 
sentences at the end of paragraph
(g)(4)(i). f

These revised and added provisions 
read as follows:

§ 1.415-6 Limitation for defined 
contribution plans.
* * * * *

(b) Annual additions. * * *
(2) Employer contributions. * * *
(ii) * * *For purposes of this subdivision, if 

the amount so contributed in the particular 
limitation year takes into account actual 
investment gains attributable to the period 
subsequent to the year to which the 
contribution relates, the portion of the total 
contribution which consists of such gains is 
not considered as an annual addition for any 
limitation year. * * *
*  *  *  *  *

(3) Employee contributions. * * *
(iv) The direct transfer of employee

contributions from one qualified plan to 
another.
* » * * * *

(5) Forfeitures. With respect to a particular 
limitation year, forfeitures (as well as any 
income attributable to the forfeiture) will be 
considered to be-an annual addition to the 
plan if such forfeitures are allocated to the 
account of the participant as of any date 
within that limitation year.

(6) Excess annual additions. If as a result 
of the allocation of forfeitures, a reasonable 
error in estimating a participant’s annual 
compensation, or under other limited facts 
and circumstances which the Commissioner 
finds justify the availability of the rules set 
forth in this subparagraph, the annual 
additions under the terms of a plan for a 
particular participant would cause the 
limitations of section 415 applicable to that 
participant for the limitation year to be 
exceeded, the excess amounts shall not be 
deemed annual additions in that limitation 
year if they are treated in accordance with 
any one of the following subdivisions:
* * * * *

(iv) Notwithstanding subdivision (i), (ii) or
(iii) of this subparagraph, the plan may 
provide for the return of employee 
contributions (whether voluntary or 
mandatory), to the extent that the return 
would reduce the excess amounts in the 
participant’s account. However, the return of 
mandatory employee contributions may 
result in discrimination in favor of employees 
who are officers, shareholders or highly 
compensated. If the plan does not provide for 
the return of gains attributable to the 
returned employee contributions, such 
earnings will be considered as an employee 
contribution for the limitation year in which, 
the returned contribution was made.
* * * To the extent that investment gains or 
other income or investment losses are 
allocated to the suspense account, the entire 
amount allocated to participants from the 
suspense account, including any such gains 
or other income or less any losses, is 
considered as the annual addition. * * *

(7) Time when annual additions credited.
* * *  -

(iii) For purposes of this subparagraph, 
employee contributions, whether voluntary or 
mandatory, shall not be deemed credited to a 
participant’s account for a particular 
limitation year, unless the contributions are 
actually made to the plan no later than 30

days after the close of that limitation year. 
However, in the case of employee 
contributions to an employee stock 
ownership plan which meets the 
requirements of either section 301 (d) of the 
Tax Reduction Act of 1975 (89 Stat. 38,1.46-7) 
and the regulations thereunder (§ 1.46-8) or 
section 409A and the regulations thereunder, 
such contributions shall be deemed credited 
to a participant’s account in the limitation 
year for which the contribution is allocated to 
that account under the terms of the plan, 
provided that the contributions, or pledges to 
make the contributions, are actually made no 
later than the period described in section 404 
(a) (6) applicable to the taxable year with or 
within which the particular limitation year 
ends.
* * * * *  * —

(c) Examples. * * *
Example (6). * * * However, under the rule 

set forth in paragraph (b) (7) (iii) of this 
section, employee contributions will not be 
considered credited to a participant’s account 
for a particular limitation year for section 415 
purposes unless the contributions are 
actually made to the plan no later than 30 
days after the close of that limitation 
year. * * *
* * * * *

(e) Special election for section 403(b) 
contracts purchased by educational 
organizations, hospitals and home health 
service agencies. * * *

(6) Time and method o f making election, (i) 
* * * However, an individual is only 
considered to have made an election for a 
taxable year when the use of one of the 
alternative limitations is necessary to support 
the exclusion from gross income reflected in 
the individual’s income tax return for that 
taxable year.

(ii) * * * The first condition is that the 
election must be made (in the manner 
described in subdivision (i) of this 
subparagraph) in the individual’s income tax 
return for the taxable year immediately 
following the taxable year in which final 
regulations under section 415 are published in 
the Federal Register. * * * See paragraph (e) 
(2) (v) of this section for rules relating to an 
individual who had taken advantage of an 
alternative limitation in prior taxable years 
under § 11.415 (c) (4)—1 (b) but does not elect 
any of the alternative limitations for the 
taxable year immediately following the 
taxable year in which final regulations under 
section 415 are published in the Federal 
Register.

(iii) This subdivision provides a special 
rule for those individuals who, in accordance 
with § 11.415 (c) (4)—1 (b), took advantage of 
one of the alternative limitations for prior 
taxable years, but who are not participating 
in a section 403 (b) annuity program in the 
taxable year following the taxable year in 
which final regulations under section 415 are 
published in the Federal Register. In such a 
situation, the election described in this 
paragraph to take advantage of an alternative 
limitation (or, alternatively, not to elect any 
of the alternative limitations) is made by the 
individual by attaching a statement to the 
income tax return for the taxable year 
following the taxable year ih which final 
section 415 regulations are published in the
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Federal Register. The statement must include 
the individual's name, address. Social 
Security number, the name of the section 403 

*  (b) annuity program in which the individual 
participated and a statement indicating the 
election being made. See paragraph (e) (2) (v) 
of this section for rules relating to the 
situation where the individual described in 
this subdivision chooses not to elect any of 
the alternative limitations.

(7) Examples: * * * j
Example (1). * * * M is not in control of any 

employer within the meaning of section 414
(b) or (c), as modified by section 415 (h).
*  *  *

* * * * *
(g) Special rules for employee stock 

ownership plans. * * *
(4) Cash contributions treated as 

contributions o f employer securities. * * *
(i) * * * However, this subdivision is not 

applicable unless the following two 
conditions are satisfied. The first condition is 
that the employer must contribute the cash to 
the plan no later than 30 days after the end of 
the period described in section 404 (a) (6) 
applicable to the taxable year with or within 
which the particular limitation year ends. The 
second condition is that the employer 
securities must be purchased no latenthan 60 
days after the end of the period described in 
the preceding sentence.
* tk *  t  t

Par. 7. Section 1.415-7, as set forth in 
paragraph 9 of the notice of proposed 
rulemaking, is amended by: 1. Removing 
the term “§ 1,415-3(b)(2)” in the 
parenthesis in paragraphs (b)(l)(i) and
(b)(l)(ii) and inserting in lieu thereof 
‘‘subparagraph (3) of this paragraph” 
and by adding paragraph (b)(3) 
immediately following paragraph (b)(2);

2. Revising paragraph (c)(2)(ii);
3. Adding a sentence at the end of 

paragraph (d)(1);
4. Removing the term *‘1.415-3(b)(2)” 

in the parenthesis in the first sentence of 
Example (l)(ii) and in the second 
sentence of Example (3)(ii) of paragraph
(e) and inserting in lieu thereof 
‘‘paragraph (b)(3) of this section”, and 
adding Example (4) immediately 
following Example (3) of paragraph (e);

5. Revising the first sentence of 
paragraph (f)(2)(i); and

6. Removing the term ‘‘at least" in the 
last sentence of paragraph (h)(2)(iii) and 
inserting in lieu thereof “more than”, 
revising subdivision (ii) of paragraph
(h)(4), revising the last three sentences 
of Example (1) of paragraph (h)(5) and 
revising Example (4) of such paragraph.

These revised and added provisions 
read as follows:
§ 1.415-7 Limitation in Case o f Defined 
Benefit and Defined Contribution Plan for 
Same Employee 
* * * * *  *

(b) Defined benefit plan fraction. * * *
(3) Projected annual benefit. For purposes 

of this section, a participant’s “projected

annual benefit" is equal to the annual benefit 
(as defined in § 1.415—3(b)(l)(i)) to which a 
participant in a defined benefit plan would be 
entitled under the terms of the plan based 
upon the following assumptions: (i) The 
participant will continue employment until 
reaching normal retirement age as 
determined under the terms of the plan (or 
current age, if that is later).

(ii) The participant's compensation for the 
limitation year under consideration will 
remain the same until the date the participant 
attains the age described in subdivision (i) of 
this subparagraph.

(iii) All other relevant factors used to 
determine benefits under the plan for the 
limitation year under consideration will 
remain constant for all future limitation 
years.

(c) Defined contribution plan fraction.
*  * *

(2) Special rules for certain annuity
contracts and individual retirement plans.
*  *  *

(ii) This subdivision provides a rule for 
computing the defined contribution plan 
fraction with respect to an individual on 
whose behalf a section 403(b) annuity has 
been purchased prior to commencing 
employment with an employer which the 
individual controls (within the meaning of 
section 414 (b) or ( c j , as modified by section 
415(h)) and which maintains a defined benefit 
plan. In this situation, the controlled 
employer is considered to be maintaining the 
section 403(b) annuity contract as a defined 
contribution plan under the rules of 
paragraph (h)(2)(i) of this section. However, 
for all years prior to commencing 
employment with the controlled employer, 
the individual does not have any years of 
service (within the meaning of subparagraph 
(l)(ii) of this paragraph) with that employer. 
Thus, for each limitation year in which such 
individual did not have a year of service with 
the controlled employer, the denominator of 
the defined contribution plan fraction 
applicable to the individual is deemed to 
equal the numerator of that fraction. 
* * * * *

(d) Special transitional rules for 
defined contribution plan fraction. * * *

(1) * * * Thus, for example, if the 
aggregate amount of actual annual additions 
to the plan for all such limitation years is 
$500,000, while the aggregate amount in the 
denominator is $250,000, under the rule set 
forth in this subparagraph, the defined 
contribution plan fraction is $250,000 divided 
by $250,000, or 100 percent. 
* * * * *

(e) Examples. * * *
Examples (4). (i) J is an employee of M 

Corporation and is the only participant in the 
definedxontribution plan maintained by the 
corporation. M uses the calendar year as the 
limitation year for the plan. The current 
limitation year is I960. For all limitation 
years prior to 1980, the maximum allowable 
contribution was made to the plan. Thus, J’s 
defined contribution plan fraction as of the 
end of 1979 is 1.0 or 100 percent. In 1980, 
before any contributions had been made to 
the defined contribution plan, the defined 
contribution plan is converted into a defined

benefit plan. The defined benefit plan 
provides a benefit in the form of a straight 
life annuity to 50% of a participant’s 
compensation for the high 3 years of service, 
but not less than the amount purchasable by 
J’s account balance. J’s average compensation 
for the high 3 years is $50,000.

(ii) As a result of the conversion of the 
defined contribution plan into the defined 
benefit plan, J becomes subject to the 1.4 
limitation of section 415(e) and this section 
because he has at one time participated in a 
defined contribution plan and has at one time 
participated in a defined benefit plan . 
maintained by M. Although the defined 
contribution plan is no longer in existence, J 
must still take the defined contribution plan 
fraction into account. A defined contribution 
plan fraction must, continue to be taken into 
account regardless of whether the plan has 
been converted into another plan or whether 
the plan is terminated and distributions'are 
made to participants.

(iii) Even though J is subject to the 
limitations of.section 415(e) and this section, 
in computing the defined benefit plan 
fraction, the special rule set forth in § 1.415- 
3(b)(l)(iv) is applicable based on the facts of 
this example. That rule provides that when 
there is a transfer of assets or liabilities from 
one qualified plan to another, the annual 
benefit attributable to the assets transferred 
does not have to be taken into account by the 
transferee plan in applying the limitations of 
section 415. (For purposes of section 415, a 
conversion of a defined contribution plan into 
a defined benefit plan is considered Such a 
transfer.) Assume that one-half of J’s annual 
benefit under the defined benefit plan is 
attributable to the assets transferred from the 
defined contribution plan. This means that by 
applying the special rule set forth in § 1.415- 
3(b)(l)(iv), only one-half of J’s projected 
annual benefit must be taken into account in 
computing J’s defined benefit plan fraction. 
Accordingly, because J’s defined benefit plan 
fraction is only 25 percent {% of 50% of high 3 
years of compensation ($12,500) divided by 
100% of high 3 years of compensation 
($50,000)) and not 50 percent which would 
have been the case absent the special rule of 
§ 1.415-3(b)(l)(iv), the 140 percent limitation 
of section 415(e) and this section is not 
violated.

(f) Special rules where records are not 
available for past periods. * * *

(2) Defined contribution plan fraction for 
first limitation year to which section 415 
applies to a plan. * * *

(i) The numerator of the fraction is the sum 
of the participant’s account balance as of the 
valuation date under the plan immediately 
preceding November 2,1975, plus any 
additions to the participant’s account made 
subsequent to that valuation date and 
through the end of the first limitation year to 
which section 415 applies to the plan. * * * 
* * * * *

(h) Special rules for section 403(b) annuity 
contracts. * * *

(4) Special rules relating to the aggregation 
o f the annuity contract with a qualified 
plan. * * *

(ii) Any contributions made to a section 
403(b) annuity contract for a participant in 
any limitation year in which the rules of
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paragraph (h)(2)(h) of this section are 
applicable shall be taken into account in 
subsequent limitation years even though the 
rules of such paragraph are no longer 
applicable.
it * * *- *

(5) Examples. * * *
Example (1). * * * Also, A is not in 

control of any employer within the meaning 
of section 414 (b) or (c), as modified by 
section 415(h). For purposes of section 415, 
under subparagraph (1) of this paragraph, A 
is considered to have exclusive control of the 
annuity contract. Therefore, because A (and 
not the hospital) is treated as maintaining the 
annuity contract and because the hospital 
does not maintain any defined contribution 
plan, the limitations of section 415(e) and this 
section are not applicable to A for either the 
annuity contract or the hospital's defined 
benefit plan for the current limitation year.
* * * * *

Example (4). J is employed by a hospital 
I  which is described in section 501(c)(3) and 
I  exempt from tax under section 501(a). The 
I  hospital purchases an annuity contract 
I  described in section 403(b) on J’s behalf for 
I  the current limitation year. The hospital does 
I  not maintain any qualified plans during that
■  limitation year. However, for the limitation 
I  year, J is in control (within the meaning of 
I  section 414 (b) dr (c), as modified by section
■  415(h)) of employer M. M maintains a
■  qualified defined benefit plan during that 
I  limitation year. Under the special rules
I  contained in subparagraph (2) of this
■  paragraph, the annuity contract is treated as
■  a defined contribution plan maintained by M

I ■  (the controlled employer) as well as a defined
■  contribution plan maintained by J. Therefore, 
I  because M is also maintaining a qualified
I  defined benefit plan, the limitations of 
I  section 415(e) and this section are applicable
■  to J for the annuity contract and the defined
■  benefit plan maintained by M in the current
■  limitation year.
I  * * *

Par. 8. Section 1.415-8, as set forth in 
I  paragraph 9 of the notice of proposed 
I  rulemaking, is amended by: 1. Revising 
I  paragraph (b);

2. Removing the term “at least” in the 
I  next to last sentence of paragraph (d)(2) 
B and inserting in lieu thereof “more
I  than”;

3. Revising paragraph (f); and
I  4. Removing the word “projected” in
■  the last sentence of Example (1) of 
I  paragraph (h).
I  These revised provisions read as
■  follows:

§ 1.415-8 Combining and Aggregating Plans
I * * * * *

(b) Annuel compensation taken into 
I account where employer maintains more 
j than one defined benefit plan. If more than 
j one qualified defined benefit plan is being 
I aggregated under paragraph (a) of this 
I section for a particular limitation year, in 
I fPP1̂  the defined benefit compensation 
(limitation (as described in section 
1415(b)(1)(B)) to the annual benefit of a 
I participant under each plan, the participant's

high 3 years of compensation is determined in 
accordance with § 1.415-3(a)(3). 
* * * * *

(f) Special rules for combining certain 
plans, etc. If a plan, annuity contract or 
arrangement is subject to a special limitation 
in addition to, or instead of, die regular 
limitations described in section 415 (b) or (c), ■ 
and is combined under this section with a 
plan which is subject only to the regular 
section 415 (b) or (c) limitations, the following 
rules shall apply: (1) Each plan, annuity 
contract or arrangement which is subject to a 
special limitation must meet its own 
applicable limitation and each plan subject to 
the regular limitations of section 415 must 
meet its applicable limitation.

(2) The combined limitations shall be the 
larger of the applicable limitations.
* * ' * *

Par. 9. Section 1.415-9, as set forth in 
paragraph 9 of the notice of proposed 
rulemaking, is amended by: 1. Revising 
paragraph (a)(2);

2. Revising the first sentence of 
paragraph (b)(2); and

3. Revising the third sentence of 
Example (1) of paragraph (c)(4).

These revised provisions read as 
follows:
§ 1.415-9 Disqualification of plans and trusts

(a) In general. * * *
(2) The annual benefit (as defined in 

§ 1.415—3(b)(1)) of a participant in a qualified 
defined benefit plan maintained by the 
employer exceeds the limitations of section 
415(b) and § 1.415-3.
9 * * * *

(b) Rules for disqualification of plans and 
trusts. * * *

(2) Single plan. In the case of a single 
qualified defined benefit plan maintained by 
die employer that provides an annual benefit 
(as defined in § 1.415—3(b)(1)) in excess of the 
limitations of section 415(b) and § 1.415-3 for 
any particular limitation year, such plan is 
disqualified in that limitation year. * * *
* * * * *

(c) Special rules concerning section 403(b) 
annuity contracts. * * *

(4) Examples. * * *
Example (1). *  * * Solely for the purpose 

of illustrating the rules set forth in this 
paragraph, assume that N is in control of the 
hospital within the meaning of section 414 (b) 
or (c), as modified by section 415(h). * * * 
* * * * *

Par. 10. Section 1.415-10, as set forth 
in paragraph 9 of the notice of proposed 
rulemaking, is amended by: 1. Revising 
the first sentence of paragraph (a)(1); 
and

2. Revising paragraph (a)(3)(ii).
These revised provisions read as 

follows:
§ 1.415-10 Special Aggregation Rules

(a) General rules relating to aggregation of 
plans during limitation year—(1) Scope of 
aggregation rules. This section provides rules 
for those situations in which two or more 
existing plans, which previously were

unaggregated, are aggregated during a 
particular limitation year on or after the 
effective date of section 415 and these 
regulations, and as a result, the limitations of 
section 415 (b), (c) or (e) are exceeded for 
that limitation year. * * * -—
* * - * * *

(3) Aggregation of additions of benefits.
*  *  *

(ii) The annual benefit or projected annual 
benefit (whichever is applicable) of a 
participant under a defined benefit plan prior 
to the aggregation of such plan shall be taken 
into account for purposes of applying the 
limitations of section 415(b) or section 415(e) 
to the aggregated plans.
* * * * *

This Treasury decision is issued under 
the authority contained in sections 415(j) 
and 7805 of the Internal Revenue Code 
of 1954 (88 Stat. 985, 68A Stat. 917; 26 
U.S.C. 415(j) and 7805).
William E. Williams,
Acting Commissioner of Internal Revenue.

Approved: December 23,1980.
Emil M. Sunley,
Acting Assistant Secretary of the Treasury.

Paragraph 1. Paragraph (a)(1) of
1 1.401- 2 is amended by adding a 
sentence at the end thereof. The new 
sentence reads as follows:

§ 1.401-2 Impossibility of diversion under 
the trust instrument

(a) In general. (1) * * * For rules 
permitting reversion to the employer of 
amounts held in a section 415 suspense 
account, see § 1.401(a)-2(b).
* * * * *

§1.401-8 [Redesignated as § 1.401(f)—1]

§ 1.401-8A [Redesignated as § 1.401-8 
and amended]

Par. 2. Present § 1.401-8 is 
redesignated as § 1.401(f)—1. Section
1.401- 8A is redesignated as new § 1.401- 
8 and is amended by deleting the 
reference to “§ 1.401-8” in paragraph (a) 
and inserting in lieu thereof, “§ 1.401(f)- 
1 ” .

Par. 3. The following new sections are 
added immediately before § 1.401(a)-ll:

§ 1.401(a)-1 Post-ERISA qualified plans 
and qualified trusts; In general.

(a) Introduction—(1) In general. This 
section and the following regulation 
sections under section 401 reflect the 
provisions of section 401 after 
amendment by the Employee Retirement 
Income Security Act of 1974 (Pub. L. 93- 
406) (“ERISA”).

(2) (Reserved]
(b) Requirements for pension plans—

(1) D efinitely determinable benefits, (i) 
In order for a pension plan to be a 
qualified plan under section 401(a), the 
plan must be established and 
maintained by an employer primarily to
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provide systematically for the payment 
of definitely determinable benefits to its 
employees over a period of years, 
usually for life, after retirement

(ii) Section 1.401-l{b)(l)(i), a pre- 
ERISA regulation, provides rules 
applicable to this requirement, and that 
regulation is applicable except as 
otherwise provided.

(iii) The use of the type of plan 
provision described in § 1.415-l(d)(l) 
which automatically freezes or reduces 
the rate of benefit accrual or the annual 
addition to insure that the limitations of 
section 415 will not be exceeded, will 
not be considered to violate the 
requirements of this subparagraph 
provided that the operation of such 
provision precludes discretion by the 
employer.

(2) [Reserved]

§ 1.401(a)-2 Impossibility of diversion 
under qualified plan or trust.

(a) General rule. Section 401(a)(2) 
requires that in order for a trust to be 
qualified, it must be impossible under 
the trust instrument (in the taxable year 
and at any time thereafter before the 
satisfaction of all liabilities to 
employees or their beneficiaries covered 
by the trust) for any part of the trust 
corpus or income to be used for, or 
diverted to, purposes other than for the 
exclusive benefit of those employees or 
their beneficiaries. Section 1.401-2, a 
pre-ERISA regulation, provides rules 
under section 401(a)(2) and that 
regulation is applicable except as 
otherwise provided.

(b) Section 415 suspense account. 
Paragraph (a) of this section does not 
apply to amounts properly allocated to a 
suspense account pursuant to § 1.415- 
6(b)(6). The plan, or the trust forming 
part of the plan, may provide for the 
reversion to the employer, upon 
termination of the plan, of amounts held 
in the suspense account.

Par. 4. The following new section is 
added immediately after § 1.401(a)-15:

§ 1.401(a)-16 Limitations on benefits and 
contributions under qualified plans.

A trust will not be a qualified trust 
and a plan will not be a qualified plan if 
the plan provides for benefits or 
contributions which exceed the 
limitations of section 415. Section 415 
and the regulations thereunder provide 
rules concerning these limitations on 
benefits and contributions.

Par. 5. Section 1.401(f)-l as 
redesignated in paragraph 2 is amended 
by (1) deleting the reference to “§ 1.401- 
8A” in paragraph (a) and inserting in 
lieu thereof “§ 1.401-8” and (2) 
redesignating paragraph (e) as 
paragraph (f) and adding a new

paragraph (e). New paragraph (e) reads 
as follows:

§ 1.401(f)-1 Certain custodial accounts 
and annuity contracts.
*  *  . *  *  *

(e) Other contracts. For purposes of 
this section, other than the non
transferability restriction of paragraph 
(d)(2), a contract issued by an insurance 
company qualified to do business in a 
state shall be treated as an annuity 
contract. For purposes of the preceding 
sentence, the contract does not include a 
life, health or accident, property, 
casualty or liability insurance contract. 
For purposes of this paragraph, a . 
contract which Is issued by an insurance 
company will not be considered a life 
insurance contract merely because the 
contract provides incidental life 
insurance protection. The provisions of 
this paragraph are effective for taxable 
years beginning after December 31,1975.

(f) Cross reference. * * *
Par. 6. Paragraph (b)(3) of 1.403(b)-l is 

amended by (1) revising the fourth 
sentence of subdivision (i), (2) 
redesignating subdivision (ii) and 
subdivision (iii) and revising so much 
thereof as precedes the example, and (3J 
adding a new subdivision (ii) following 
subdivision (i). These revised and added 
provisions read as follows:

§ 1.403(b)-1 Taxability of beneficiary 
under annuity purchased by a section 
501(c)(3) organization or public school.
*  Hr *  *  *

(b) Amounts paid by employer during 
taxable years beginning after December 
31,1957. * * *

(3) Agreement to take a reduction in 
salary or to forego an increase in salary.
( i ) * * *  Except as provided in 
subdivision (ii) of this subparagraph, the 
employee must not be permitted to make 
more than one agreement with the same 
employer during any taxable year of 
such employee beginning after. 
December 31,1963; the exclusion 
provided by this paragraph shall not 
apply to any amounts which are 
contributed under any further agreement 
made by such employee during the same 
taxable year beginning after such 
date. * * *

(ii) An individual who is employed by 
an organization described in section 
415(c)(4) may make a salary reduction 
agreement for his taxable year 
beginning in 1976 or 1977 at any time 
before the end of the 1976 or 1977 
taxable year, respectively, without the 
agreement’s being considered a new 
agreement within the meaning of this 
subparagraph. The agreement for 1976 
may be made on or before June 15,1977, 
and the agreement for 1977 may be

made on or before April 17,1978. This 
special rule only applies if the individual 
makes a statement of intention in 
accordance with § 11.415(c)(4)—1(b) 
electing, or determines his income tax 
liability for the taxable year in a way 
which is consistent with, one of the 
alternative limitations under section 
415(c)(4) for 1976 or 1977 (as the case 
may be). The salary reduction 
agreement for 1976 may be made 
effective with respect to any amount 
earned during the taxpayer’s most 
recent one-year period of service (as 
defined in paragraph (f) of this section) ■< 
ending not later than the end of the 1976 
taxable year, notwithstanding 
subdivision (i) of this subparagraph. 
Similarly, the salary reduction 
agreement for 1977 may be made 
effective with respect to such period of j 
service ending not later than the end of j 
the 1977 taxable year. If the salary 
reduction agreement for 1976 is entered j 
into at any time after December 31,1976, j 
or if the salary reduction agreement for •] 
1977 is entered into at any time after 
December 31,1977, an amended Form 
W -2 must be filed on behalf of the 
individual.

(iii) The rules of subdivision (i) of this 
subparagraph may be illustrated by the j 
following example:
* * * * *

Par. 7. Paragraph (d) of § 1.403(b)-l is 
amended by (1) deleting the period at 
the end of subparagraph (3)(iv)(c) and 
inserting in lieu thereof or”; (2) adding 
a new subdivision (v) following 
subdivision (iv) of subparagraph (3); and
(3) adding a new subparagraph (5) at the 
end thereof. The added provisions read 
as follows:

§ 1.403(b)-1 Taxability of beneficiary 
under annuity purchased by a section 
501(c)(3) organization or public school.
*  ‘  *  *  *  Hr

(d) Exclusion allowance. * * *
(3) Amounts previously contributed by 

the employer which were excludable 
from the employee’s gross income. * * *

(v) Which were contributions to a 
section 403(b) annuity contract for a 
prior taxable year and which exceeded ] 
the limitations of section 415(c)(1) 
applicable to the employee. See § 1.415- 
6(e)(l)(ii) for a more detailed discussion 
of this rule. See also § 1.415-9(c) for 
rules relating to the treatment of certain 
contributions to a section 403(b) annuity 
contract which are excess contributions 
because of the aggregation of the 
annuity contract with a qualified plan.
*  *  *  *  *

(5) Election to have allowance 
determined under section 415 rules. 
Under section 415(c)(4)(D), an employee 
may elect to have the provisions of
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section 415(c)(4)(C) (relating to special 
limitations for annuity contracts 
purchased by educational organizations, 
hospitals and home health service 
agencies) apply for a taxable year. If the 
employee so elects, his exclusion 
allowance is the maximum amount 
under section 415 that could be 
contributed by the employer for the 
benefit of the employee if the annuity 
contract for the benefit of the employee 
were treated as a defined contribution 
plan maintained by the employer. Thus, 
the exclusion allowance for the taxable 
year of an employee who makes the 
election may not exceed the limitation 
on contributions and other additions (as 
described in § 1.415-6) applicable to the 
employee for that taxable year. See 
§ 1.415-7 for provisions applicable in the 
event an employer maintains a defined 
benefit plan and a defined contribution 
plan for the same employee. See § 1.415- 
8 for provisions applicable in the event 
an employer maintains more than one 
defined contribution plan covering the 
same employee.
* * * * *

§ 1.405—1(b)(1) [Amended]
Par. 8. Section 1.405—1(b)(1) is 

amended by deleting “and (8)” in the 
third sentence and inserting in lieu 
thereof “(8), (16), and (19)”.

Par. 9. The following new § § 1.415-1 
through 1.415-10 are added at the 
appropriate place:

§ 1.415-1 General rules with respect to 
limitations on benefits and contributions 
under qualified plans.

(a) Trusts. Under sections 415 and 
401 (a) (16), a trust which forms part of a 
pension, profit-sharing or stock bonus 

[plan will not be qualified under section 
; 401(a) if any one of the following 
(conditions exists:

(1) The annual benefits under a 
defined benefit plan with respect to any 
participant for any limitation year 
[exceed the limitations of section 415(b) 
and § 1.415-3.
[ (2) The contributions and other 
additions credited under a defined 
[contribution plan with respect to any 
[participant for any limitation year 
[exceed the limitations of section 415(c) 
and § 1.415-6.
[ (3) Where an individual has at any 
[time participated in a defined benefit 
[plan and also has at any time 
[participated in a defined contribution 
[plan maintained by the same employer, 
Ihe trust has been disqualifed under 
[section 415(g) and § 1.415-9.
I (b) Certain annuities and accounts— 
|l) In general. Except as provided in 
paragraph (c) of this section, an annuity, 
Account, etc., listed in section 415(a)(2)

will not be considered to be described in 
the otherwise applicable section 
unless—

(1) It satisfies the requirements of 
§ 1.415-3 (relating to limitations on 
benefits), § 1.415-6 (relating to 
limitations on contributions and other 
additions) or § 1.415-7 (relating to 
limitations where an individual has at 
any time participated in a defined 
contribution plan and also has at any 
time participated in a defined benefit 
plan maintained by the same employer), 
whichever is applicable, and

(ii) It has not been disqualifed under 
§ 1.415-9 (relating to disqualification of 
plans and trusts).

(2) Special rule for section 403(b) 
annuity contracts, (i) With respect to an 
annuity contract described in section 
403(b), the provisions of subparagraph
(1) of this paragraph apply only to that 
portion of the contract which exceeds 
the limitations of § 1.415-3, § 1.415-6 
and § 1.415-7, whichever is applicable.

(ii) In addition, where the amount of 
the contribution under the section 403(b) 
annuity contract exceeds the applicable 
limitation, the exclusion allowance 
described in section 403(b)(2)(A) is 
reduced in the manner described in 
§ 1.415—6(e)(l)(ii).

(3) Cross references to additional 
rules for section 403(b) annuity 
contracts. For additional rules relating 
to section 403(b) annuity contracts, 
see—

(i) Section 1.415—1(f)(2) (relating to the 
plan year for such annuity contracts),

(ii) Section 1.415-2(b)(7) (relating to 
the limitation year for such annuity 
contracts),

(iii) Section 1.415-6(e) (relating to the 
applicability of the alternative 
limitations described in section 415(c)(4) 
to such annuity contracts),

(iv) . Sections 1.415-7(c)(2) and 1.415- 
7(h) (relating to rules for such annuity 
contracts for purposes of computing the 
defined contribution plan fraction),

(v) Section 1.415-8(d) (relating to rules 
for such annuity contracts for purposes 
of combining plans), and

(vi) Section 1.415-9(c) (relating to 
rules for such annuity contracts for 
purposes of determining the amount of a 
disqualified contribution to the annuity 
contract).

(c) Certain accounts, annuities and 
bonds established for non-employed 
spouse. Paragraph (b) of this section is 
not applicable to an account, annuity or 
bond as described in section 408(a), 
408(b) or 409, respectively established 
for the benefit of the spouse of the 
individual who contributes to it for any 
year for which a deduction is allowable 
for the individual under section 220. For 
a special effective date with respect to

this paragraph, see paragraph (f)(3) of 
this section.

(d) Plan provisions—(1) In general. 
Although no specific plan provision is 
required under section 415 in order for a 
plan to establish or maintain its 
qualification, the plan provisions must 
preclude the possibility that the 
limitations imposed by section 415 will 
be exceeded. For example, a plan may- 
include provisions which automatically 
freeze or reduce the rate of benefit 
accrual (in the case of a defined benefit 
plan) or the annual addition (in the case 
of a defined contribution plan) to a level 
necessary to prevent the limitations 
from being exceeded with respect to any 
participant. For rules relating to this 
type of plan provision and the definitely 
determinable benefit requirement for 
pension plans, see § 1.401(a)—1(b)(1).

(2) Special rule for profit-sharing and 
stock bonus plans. The use of a plan 
provision by a profit-sharing or stock 
bonus plan which automatically freezes 
or reduces the amount of annual 
additions to insure that the limitations 
of section 415 will not be exceeded must 
comply with the requirement set forth in 
§ 1.401—1(b)(1) (ii) and (iii) that such 
plans provide a definite predetermined 
formula for allocating the contributions 
made to the plan among the 
participants. Thus, if the operation of 
this provision involves discretionary 
action on the part of the employer, the 
definite predetermined allocation 
formula requirement will be violated.
For example, if two defined contribution 
plans of one employer otherwise provide 
for aggregate contributions which may 
exceed the limits of section 415(c), the 
plan provisions must specify (without 
involving employer discretion) which 
plan will reduce contributions and 
allocations to prevent an excess annual i 
addition and how the reduction will 
occur.

(e) Rules for plans maintained by 
more than one employer—[ 1) Plans 
described in section 413(b) or section 
413(c). This subparagraph provides for 
participants of a plan described in 
section 413(c) or section 413(b) (other 
than a plan described in section 414(f)). 
For purposes of applying the limitations 
of section 415 with respect to a 
participant of an employer maintaining 
the plan, benefits or contributions 
attributable to such participant from all 
of the employers maintaining the plan 
must be taken into account.
Furthermore, in applying the limitations 
of section 415 with respect to such a 
participant, the total compensation 
received by the participant from all of 
the employers maintaining the plan may 
be taken into account.
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(2) Plans described in section 414(f).
(i) This subparagraph provides rules for 
participants of a multiemployer plan 
described in section 414(f). For purposes 
of applying the limitations of section 415 
with respect to a participant of an 
employer maintaining the plan, only the 
benefits or contributions provided by 
the employer of such participant shall be 
taken into account. The benefits 
provided by an employer under such a 
plan shall equal the excess of the plan 
benefit over the plan benefit computed 
as if the participant had no covered 
service with that employer.

(ii) As an alternative to applying the 
limitations of section 415 with respect to 
a participant of an employer 
maintaining the multiemployer plan in 
the manner described in subdivision (i) 
of this subparagaph, the rules described 
in subparagraph (1) of this paragraph 
may be used for purposes of applying 
the section 415 limitations in connection 
with that participant.

(iii) For rules relating to the limitation 
year for a multiemployer plan, see
§ 1.415-2(b)(6). See also § 1.415-8(e) for 
a special rule relating to the aggregation 
of multiemployer plans.

(f) Rules relating to the effective date 
o f section 415—(1) In general. Except as 
otherwise provided in this paragraph,
§ § 1.415-1 through 1.415-10 are 
applicable for plan years beginning after 
1975 and for limitation years ending 
with or within plan years beginning 
after 1975. However, for all such plan 
years and limitation years through the 
plan year beginning before January 7, 
1981, a reasonable interpretation of the 
rules set forth in section 415 of the Code 
and in Rev. Rul. 75-481,1975-2 C.B. 188, 
may be relied upon.

(2) Plan year for certain annuity 
contracts and individual retirement 
plans. For purposes of section 415 and 
§§ 1.415-1 through 1.415-10—

(i) An annuity contract described in 
section 403(b) shall be considered to 
have a plan year coinciding with the 
taxable year of the individual on whose 
behalf the contract has been purchased, 
and

(ii) An individual retirement plan (as 
described in section 7701(a)(37)) shall be 
considered to have a plan year 
coinciding with the taxable year of the 
individual on whose behalf the plan is 
maintained,
unless the individual demonstrates to 
the satisfaction of the Commissioner 
that a different 12 month period should 
be considered to be the plan year.

(3) Special effective date for certain 
accounts, annuities and bonds 
established for non-employed spouse. 
Nothwithstanding subparagraph (1) of

this paragraph, the provisions of section 
415(a)(3) and paragraph (c) of this 
section are not applicable until taxable 
years beginning after December 31,1976.

(4) Special rules for certain defined 
contribution plans with respect to the 
first limitation year to which section 415 
applies. In the case of a defined 
contribution plan whose plan year does 
riot coincide with the limitation year, the 
rules of this subparagraph shall be 
effective with respect to applying the 
limitations described in section 415(c) 
and § 1.415-6 for the first limitation year 
to which section 415 and § § 1.415-1 
through 1.415-10 apply.

(i) Annual additions (as defined in 
section 415(c)(2) and § 1.415-6(b)) which 
are allocated under the plan prior to the 
first day of the first plan year to which 
section 415 and § § 1.415-1 through 
1.415-10 are effective do not have to be 
taken into account.

(ii) The amount of compensation (as 
defined in § 1.415-2(d)) taken into 
account in applying the limitations may 
include compensation for the entire 
limitation year.

(5) Special effective date for special 
benefit limitation with respect to certain 
collectively bargained plans. 
Notwithstanding subparagraph (1) of 
this paragraph, section 415(b)(7) is not 
applicable until limitation years 
beginning after December 31,1978.

(6) Special effective date for excess 
contributions to section 403(b) annuity 
contracts, (i) Notwithstanding 
subparagraph (1) of this paragraph, the 
provisions of § 1.415—6(e)(l)(ii) (relating 
to the manner in which contributions to 
a section 403(b) annuity contract which 
exceed the limitations of section 
415(c)(1) are treated) are only applicable 
to taxable years beginning after January 
24,1980.

(ii) For all prior taxable years for 
which the limitations of section 415 are 
applicable to section 403(b) annuity 
contracts, any contribution to the 
account of an individual under a section 
403(b) annuity contract for a taxable 
year which exceeds the limitations of 
section 415(c)(1), instead of being _  
treated in the manner described in 
§ 1.415—6(e)(l)(ii), shall reduce the 
exclusion allowance under section 
403(b)(2) for such taxable year to the 
extent of the excess.

(7) Special effective date for rules 
relating to change o f limitation year. 
Notwithstanding subparagraph (1) of 
this paragraph, the provisions of § 1.415- 
2(b)(4) (relating to the effect of a change 
of the limitation year) are required to be 
applied only for changes in limitation 
years which occur after January 7,1981. 
These provisions may also be used for 
all prior changes in limitation years.

However, if the provisions of § 1.415- 
2(b)(4) are not used for changes in 
limitation years which occur prior to 
January 7,1981, the requirements of 
| 2.01(4) of Rev. Rul. 75-481,1975-2 C.B. 
188, shall be applicable with respect to 
such changes.

(8) Special effective date for 
TRASOP’s. The limitations of section 
415 apply to an Employee Stock . 
Ownership Plan under section 301(d) of 
the Tax Reduction Act of 1975 
(“TRASOP”). The earliest date on which 
the first plan year of a TRASOP may 
begin is January 22,1974. Therefore, 
notwithstanding subparagraph (1) of this 
paragraph, the limitations of section 415 
are applicable for TRASOP plan years 
beginning before 1975 and for limitation 
years ending with or within plan years 
beginning before 1975. However, the 
aggregation rules of § 1.415-8 do not 
apply to a limitation year of a TRASOP 
ending with or within a plan year 
beginning before 1975.

(9) Transitional rules. For special 
transitional rules, see—

(i) Section 1.415-4 (relating to a 
transitional rule for defined benefit 
plans),

(ii) Section 1.415—7(b)(2) (relating to 
the defined benefit plan fraction 
applicable to certain participants),

(iii) Section 1.415-7(d) (relating to 
transitional rules for the defined 
contribution plan fraction), and

(iv) Section 1.415-7(g) (relating to a 
special rule for certain plans in effect on 
September 2,1974).

(g) Supersession. Section 11.415(c)(4)- 
1 (relating to special elections for 
section 403(b) annuity contracts 
purchased by educational organizations, 
hospitals and home health service 
agencies) of the Temporary Income Tax 
Regulations under the Employee 
Retirement Income Security Act of 1974 
is superseded by this section and 
§ § 1.415-2 through 1.415-10.

§ 1.415-2 Definitions and special rules.
(a) General application. Unless 

otherwise provided in the appropriate 
section, for purposes of § § 1.415-1 
through 1.415-10, the following 
definitions and special rules shall apply.

(b) Limitation year—(1) In general, (i) 
Unless the election described in 
subdivision (ii) of this subparagraph is 
made, the limitation year, with respect 
to any qualified plan maintained by the 
employer, is the calendar year.

(ii) Instead of using the calendar year, 
an employer may elect to use any other 
consecutive twelve month period as the 
limitation year. This includes a fiscal 
year with an annual period varying from 
52 to 53 weeks, so long as the fiscal year 
satisfies the requirements of section
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441(f). If the case of a group of 
employers which constitute either a 
controlled group of corporations (within 
the meaning of section 414(b) as 
modified by section 415(h)) or trades or 
businesses (whether or not 
incorporated) which are under common 
control (within the meaning of section 
414(c) as modified by section 45(h)), the 
election to use a consecutive twelve 
month period other than the calendar 
year as the limitation year must be 
made by all members of the group that 
maintain a qualified plan.

(2) Method o f election to use a 
limitation year other than the calendar 
year or to change limitation year, (i) The 
election described in subparagraph
(l)(ii) of this paragraph shall be made by 
the adoption of a written resolution by 
the employer. This requirement is 
satisfied if the election is made in 
connection with the adoption, by the 
employer, of the plan or any 
amendments to such plan.

(ii) This resolution will not be - 
considered a change of the limitation 
year, if it is adopted or modified on or 
before the later of the adoption date of 
the first amendment conforming an 
existing plan to the Employee 
Retirement Income Security Act of 1974, 
or December 31,1976.

(3) Election o f multiple limitation 
years. Any employer that maintains 
more than one qualified plan may elect 
to use different limitation years for each 
such plan in accordance with rules 
determined by the Commissioner. The 
rule described in this subparagraph also 
applies to a controlled group of 
employers (within the meaning of 
section 414 (b) or (c), as modified by 
section 415(h)).

(4) Effect o f change o f limitation year.
(i) Once established, the limitation year 
may be changed only by making the 
election in the manner described in 
subparagraph (2) of this paragraph.

(ii) Any change in the limitation year 
must be a change to a twelve-month 
period commencing with any day within 
the current limitation year.

(iii) For purposes of this paragraph, 
the limitations of section 415 are to be 
applied in the normal manner to the new 
limitation year. Moreover, the 
limitations of section 415 are to be 
separately applied to a “limitation 
period” which begins with the first day 
of the current limitation year and which 
ends on the day before the first day of 
the first limitation year for which the 
change is effective. The dollar limitation 
with respect to this limitation period is 
determined by multiplying (A) the 
applicable dollar limitation for the 
calendar year in.which the limitation 
period ends by (B) a fraction, the

numerator of which is the number of 
months (including any fractional parts of 
a month) in the limitation period, and 
the denominator of which is 12. This 
adjustment of the dollar limitation only 
applies to a defined contribution plan.

(iv) For a special effective date with 
respect to this paragraph, see § 1.415- 
1(f)(7).

(v) The provisions of this 
subparagraph may be illustrated by the 
following example:

Example. In 1981, an employer with a 
qualified defined contribution plan using the 
calendar year as the limitation year elects to 
change the limitation year to a period 
beginning July 1 and ending June 30. Because 
of this change, the plan must satisfy the 
limitations of section 415(c) for the limitation 
period beginning January 1,1981 and ending 
June 30 of that year. In applying the 
limitations of section 415(c) to this limitation 
period, the amount of compensation taken 
into account may only include compensation 
for this period. Furthermore, the dollar 
limitation for this period is the otherwise 
applicable dollar limitation for calendar year 
1981, multiplied by 6/i2.

(5) Limitation year for years prior to 
effective date. The limitation year for all 
years prior to the effective date of 
section 415 is the consecutive twelve- 
month period which corresponds to the 
first limitation year of a plan after the 
effective date of section 415. (See 
paragraph (b)(1) of this section for rules 
relating to the determination of a plan’s 
limitation year.)

(6) Limitation year for multiemployer 
plans. In the case of a multiemployer 
plan (as defined in section 414(f)), the 
limitation year is the calendar year 
unless the plan administrator elects 
otherwise under paragraph (b)(2) of this 
section.

(7) Limitation year for individuals on 
whose behalf section 403(b) annuity 
contracts have been purchased, (i) The 
limitation year of an individual on 
whose behalf a section 403(b) annuity 
contract has been purchased by an 
employer is determined in the following 
manner.

(ii) If the individual is not in control 
(within the meaning of section 414 (b) or
(c) as modified by section 415(h)) of any 
employer, the limitation year is the 
calendar year.. However, the individual 
may elect to change the limitation year 
to another twelve-month period. To do 
this, the individual must attach a 
statement to his income tax return filed 
for the taxable year in which the change 
is made. Any change in the limitation 
year must comply with the rules set 
forth in paragraph (b)(4) of this section.

(iii) If the individual is in control 
(within the meaning of section 414 (b) or
(c) as modified by section 415(h)) of an

employer, the limitation year is to be the 
limitation year of that employer.

(8) Limitation year for individuals on 
whose behalf individual retirement 
planst are maintained. The limitation 
year of an individual on whose behalf 
an individual retirement plan (as 
described in section 7701(a)(37}) is 
maintained shall be determined in the 
manner described in paragraph (b)(7) of 
this section.

(c) Defined benefit and defined 
contribution plan—(1) Defined benefit 
plan. A “defined benefit plan” means a 
plan described in section 414(j).

(2) Defined contribution plan. A 
“defined contribution plan” means a 
plan described in section 414(i). It. 
includes a money purchase pension plan 
(as described in § 1.401-l(b)(l)(i)), such 
as a target benefit plan (as described in 
§ 1.410(a)-4(a)(l)). A hybrid plan (as 
defined in section 414(k)) is to be treated 
as a defined contribution plan to the 
extent that benefits payable under the 
plan are based upon the individual 
account of the participant.

(d) Compensation—(1) Items 
includable as compensation. For 
purposes of applying the limitations of 
section 415, the term “compensation” 
includes—

(i) The participant’s wages, salaries, 
fees for professional service and other 
amounts received for personal services 
actually rendered in the course of 
employment with an employer 
maintaining the plan (including, but not 
limited to, commissions paid salesmen, 
compensation for services on the basis 
of a percentage of profits, commissions 
on insurance premiums, tips and 
bonuses).

(ii) In the case of a participant who is 
an employee within the meaning of 
section 401(c)(1) and the regulations 
thereunder, the participant’s earned 
income (as described in section 401(c)(2) 
and the regulations thereunder).

(iii) For purposes of subdivision^ (i) 
and (ii) of this subparagraph, earned 
income from sources outside the United 
States (as defined in section 911(b)), 
whether or not excludable from gross 
income under section 911 or deductible 
under section 913.

(iv) Amounts described in sections 
104(a)(3), 105(a) and 105(h), but only to 
the extent that these amounts are 
includable in the gross income of the 
employee.

(v) Amounts described in section 
105(d), whether or not these amounts are 
excludable from the gross income of the 
employee under that section.

(vi) Amounts paid or reimbursed by 
the employer for moving expenses 
incurred by an employee, but only to the 
extent that these amounts are not
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deductible by the employee under 
section 217.

(vii) The value of a non-qualified 
stock option granted to an employee by 
the employer, but only to the extend that 
the value of the option is includable in 
the gross income of the employee for the 
taxable year in which granted.

(viii) The amount includable in the 
gross income of an employee upon 
making the election described in section 
83(b).

(2) Items not includable as 
compensation. The term 
“compensation" does not include items 
such as—

(i) Contributions made by the 
employer to a plan of deferred 
compensation to the extent that, before 
the application of the section 415 
limitations to that plan, the 
contributions are not includable in the 
gross income of the employee for the 
taxable year in which contributed. In 
addition, employer contributions made 
on behalf of an employee to a simplified 
employee pension described in section 
408(k) are not considered as 
compensation for the taxable year in 
which contributed to the extent such 
contributions are deductible by the 
employee under section 219(b)(7). 
Additionally, any distributions from a 
plan of deferred compensation are not 
considered as compensation for section 
415 purposes, regardless of whether 
such amounts are includable in the gross 
income of the employee when 
distributed. However, any amounts 
received by an employee pursuant to an 
unfunded non-qualified plan may be 
considered as compensation for section 
415 purposes in the year such amounts 
are includable in the gross income of the 
employee.

(ii) Amounts realized from the 
exercise of a non-qualified stock option, 
or when restricted stock (or property) 
held by an employee either becomes 
freely transferable or is no longer 
subject to a substantial risk of forfeiture 
(see section 83 and the regulations 
thereunder).

(iii) Amounts realized from the sale, 
exchange or other disposition of stock 
acquired under a qualified stock option.

(iv) Other amounts which receive 
special tax benefits, such as premiums 
for group term life insurance (but only to 
the extent that the premiums are not 
includable in the gross income of the 
employee), or contributions made by an 
employer (whether or not under a salary 
reduction agreement) towards the 
purchase of an annuity contract 
described in section 403(b) (whether or 
not the contributions are excludable 
from the gross income of the employee).

(3) Compensation in limitation year. 
The compensation (as defined in 
subparagraph (1) of this paragraph) 
actually paid or made available to a 
participant within the limitation year is 
the compensation used for purposes of 
applying the limitations of section 415,

(4) Election to use compensation 
accrued during limitation year. Instead 
of using the compensation actually paid 
or made available to a participant 
during the limitation year, an employer 
may elect to use the compensation 
accrued for an entire limitation year for 
purposes of applying the limitations of 
section 415. In the case of a group of 
employers which constitute either a 
controlled group of corporations (within 
the meaning of section 414(b) as 
modified by section 415(h)) or trades or 
businesses (whether or not 
incorporated) which are under common 
control (within the meaning of section 
414(c) as modified by section 415(h)), the 
election to use accrued compensation 
must be made by all members of the 
group that maintain a qualified plan. 
Once an election is made, it remains in 
effect until it is revoked by the employer 
or group of employers. The election is 
made or revoked by the adoption of a 
written resolution by the employer or 
group of employers. The written 
resolution requirement described in the 
preceding sentence is satisified if the 
election is made in connection with the 
adoption, by the employer, or 
employers, of the plan or any 
amendments to such plan. The rule 
described in this subparagraph does not 
apply to a section 403(b) annuity 
contract or to an individual retirement 
plan (as described in section 
7701(a)(37)).

(5) Effect o f change in method o f 
determining compensation. If, in a 
particular limitation year, a previously 
effective election to use accrued 
compensation is revoked or an election 
to use accrued compensation is made, 
any amounts taken into, account for 
compensation purposes for any 
preceding limitation year may not be 
counted again in determining \ 
compensation for the particular 
limitation year.

(6) Special rule for employees o f 
controlled group o f corporations or 
trades or businesses under common 
control. In the case of an employee of 
two or more corporations which are 
members of a controlled group of 
corporations (as defined in section 
414(b) as modified by section 415(h)), 
the term “compensation” for such 
employee includes compensation from 
all employers which are members of the 
group, regardless of whether the

employee’s particular employer has a 
qualified plan. This special rule is also 
applicable to an employee of two or 
more trades or businesses (whether or 
not incorporated) which are under 
common control (as defined in section 
414(c) as modified by section 415(h)).

(7) Special rule when section 403(b) 
annuity is  aggregated with qualified 
plan o f controlled, employer. If a section 
403(b) annuity contract is combined or 
aggregated with a qualified plan of a 
controlled employer in accordance with 
either § 1.415-7(h)(2)(i) or § 1.415- 
8(d)(2), the following rules apply:

(i) In applying separately the 
limitations of section 415 (b) or (c) to the j 
qualified plan and the limitations of 
section 415(c) and the exclusion 
allowance of section 403(b)(2)(A) to the 
section 403(b) annuity, compensation 
from the controlled employer may not be 1 
aggregated with compensation from the 
employer purchasing the section 403(b) 
annuity.

(ii) However, in applying the 
limitations of section 415(c) in 
connection with the combining of the 
section 403(b) annuity with a qualified 
defined contribution plan or section 
415(e) in connection with the 
aggregating of the section 403(b) annuity 1 
with a qualified defined benefit plan, the ] 
total compensation from both employers ] 
may be taken into account.

(8) Safe harbor rule with respect to 
pltm ’s definition o f compensation. If a 
plan defines compensation for purposes 
of applying the limitations of section 415' ] 
to include only those items specified in 
»Subparagraph (l)(i) of this paragraph
and to exclude all those items listed in 
subparagraph (2) of this paragraph, if 
applicable, the plan will automatically 
be considered to be using a definition of 
compensation which satisfies section 
415(c)(3) and these regulations.

§ 1.415-3 Limitations for defined benefit 
plans.

(a) General rules.—(1) Maximum 
limitations. Under section 415(b) and 
this section, to satisfy the provisions of 
section 415(a) for any limitation year, 
the annual benefit (as defined in 
paragraph (b)(l)(i) of this section) to 
which a participant is entitled at any 
time under a defined benefit plan may 
not, during the limitation year, exceed 
the lesser of—

(i) $75,000, or
(ii) 100 percent of the participant’s 

average compensation for his high 3 
years of service.
As required in § 1.415-l(d), in order to 
satisfy the limitations on benefits of this I 
section, the plan provisions must 
preclude the possibility that any annual j 
benefit exceeding these limitations will
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be payable at any time. Thus, a plan 
may fail to satisfy the limitations of this 
section even though no participant has 
actually accrued a benefit in excess of 
these limitations.

(2) Adjustment to dollar limitation.
The dollar limitation described in 
section 415(b)(1)(A) and paragraph
(a)(l)(i) of this section is adjusted for 
cost of living increases under section 
415(d) and § 1.415-5(a). The adjusted 
figure is effective as of January 1 of each 
calendar year and is applicable to 
limitation years that end during that 
calendar year.

(3) Average compensation for high 3 
years of service. For purposes of 
applying the limitation on benefits 
described in this section, a participant’s 
high 3 years of service is the period of 3 
consecutive calendar years (or, the 
actual number of consecutive years of 
employment for those employees who 
are employed for less than 3 consecutive 
years with the employer) during which 
the employee had the greatest aggregate 
compensation (as defined in § 1.415- 
2(d)) from the employer. For purposes of 
this subparagraph, in determining a 
participant’s high 3 years, the plan may 
use any 12 month period instead of the 
calendar year provided that it is 
uniformly and consistently applied.

(b) Definitions o f terms—(1) Annual 
K benefit, (i) The term “annual benefit”
I means a benefit which is payable 
I annually in the form of a straight life 
I annuity under a plan. Such benefit does 
I not include any benefits attributable to 
I either employee contributions or 
I  rollover contributions (as defined in 
I sections 402(a)(5), 403(a)(4), 408(d)(3)
I and 409(b)(3)(C)). Additionally, in 
I  applying the limitations on benefits 
I  described in paragraph (a)(1) of this 
I  section to the annual benefit of a 
I participant, it is immaterial if the 
I participant works beyond the normal 
I  retirement age as determined under the 
I terms of the plan. Thus, for example, if 
I  an individual, who is subject to the 
I  dollar limitation of section 415(b)(1)(A)
I  ($110,625 for 1980), retires in 1980 after 
I working past the plan’s normal 
I  retirement age of 65, the plan may only 
I  provide such individual with an annual 
K benefit of $110,625 in 1980 and not the 
I  actuarial equivalent of the amount the 
I  individual would have been entitled to 
I  receive at age 65 in order to comply with 
I  the section 415(b) limitations.

(ii) If the plan provides for a benefit 
I  which is not payable in the form of a 
I  straight life annuity, the benefit is 
I  adjusted in accordance with paragraph 
I (c) of this section for purposes of 
I  applying the limitations on benefits 
I  described in paragraph (a)(1) of this 
I section.

(iii) If rollover contributions are made 
to the plan, the annual benefit 
attributable to these contributions is 
determined on the basis of reasonable 
actuarial assumptions. See paragraph
(d) of this section for rules relating to 
employee contributions.

(iv) For purposes of this paragraph, 
when there is a transfer of assets or 
liabilities from one qualified plan to 
another, the annual benefit attributable 
to the assets transferred does not have 
to be taken into account by the 
transferee plan in applying the 
limitations of section 415. The annual 
benefit payable on account of the 
transfer for any individual that is 
attributable to the assets transferred 
will be equal to the annual benefit 
transferred on behalf of such individual 
multiple by a fraction, the numerator of 
which is the total assets transferred and 
the denominator of which is the total 
liabilities transferred.

(2) Retirement benefit. For purposes of 
this section, the term “retirement 
benefit” means a benefit provided under 
the terms of a defined benefit plan 
which is subject to the limitations of 
section 415(b) and this section.

(c) Adjustment where form o f benefit 
is other than straight life annuity—(1) In 
general, (i) Where a defined benefit plan 
provides a retirement benefit in any 
form other than a straight life annuity, 
the plan benefit is adjusted to a straight 
life annuity beginning at the same age 
which is the actuarial equivalent of such 
benefit in accordance with rules 
determined by the Commissioner. This 
adjustment is for purposes of applying 
the limitations on benefits described in 
paragraph (a)(1) of this section to the 
annual benefit of the participant.

(ii) Examples of benefits that are not 
in the form of a straight life annuity are 
an annuity which includes a post- 
retirement death benefit and an annuity 
providing for a guaranteed number of 
payments.

(2) Certain beneifts to which no 
adjustment is required. For purposes of 
the adjustment described in 
subparagraph (1) of this paragraph, the 
following values are not taken into 
account:

(i) The value of a qualified joint and 
survivor annuity (as defined in section 
401(a)(ll)(G)(iii) and the regulations 
thereunder) provided by the plan to the 
extent that such value exceeds the sum 
of (A) the value of a straight life annuity 
beginning on the same date and (B) the 
value of any post-retirement death 
benefits which would be payable even if 
the annuity was not in the form of a 
joint and survivor annuity.

(ii) The value of benefits that are not 
directly related to retirement benefits 
(such as pre-retirement disability and 
death benefits and post-retirement 
medical benefits).

(iii) The value of benefits provided by 
the plan which reflect post-retirement 
cost of living increases to the extent that 
such increases are in accordance with 
section 415(d) and § 1.415-5.

(3) Examples. The provisions of 
subparagraph (2){i) of this paragraph 
may be illustrated by the following 
examples:

Example (1)L (i) Corporation ABC 
maintains a defined benefit plan that 
provides a benefit in the. form of a joint and 
100% suvivor annuity with a 10 year certain 
feature. The value of this benefit is equal to 
126% of the value of the same amount 
payable as a straight life annuity beginning 
on the same date. If the benefit were payable 
in the form of a joint and 100% survivor 
annuity, without a 10 year certain feature, its 
value would be equal to only 123% of the 
value of the same amount payable as a 
straight life annuity beginning on the same 
date. If the benefit were payable with a 10 
year certain feature, but without the joint and 
100% survivor aspect, its value would equal 
110% of the value of the same amount 
payable as a straight life annuity beginning 
on the same date. Thus, the value of the 
postretirement death benefits which would 
be payable even if the annuity were not in 
the form of a joint and survivor annuity is 
10%.

(ii) Under subparagraph (2)(i) of this 
paragraph, the values which may be excluded 
for purposes of the adjustment required by 
subparagraph (1) of this paragraph are as 
follows: The value of the joint and survivor 
annuity provided by the plan (126%) to the 
extent that such value exceeds the sum of, 
the value of the straight life annuity 
beginning on the same date (100%) and the 
value of the post-retirement death benefits 
(10%). Therefore, the value of the joint and 
survivor annuity provided by the plan 
exceeds the value of the straight life annuity 
with the 10 year certain feature by 16%
(126%—110%).

(iii) Although 16% of the excess benefit 
attributable to the annity provided by this 
plan may, consequently, be ignored (because 
this represents the value added to the 10 year 
certain and life annuity benefit by the joint 
survivor feature), 10% of such excess benefit 
(the value added to the straight life annuity 
benefit by the 10 year certain feature) must 
be taken into account for purposes of 
adjusting the benefit under the plan to an 
actuarially equivalent straight life annuity. 
Thus, for example, if ABC Corporation were 
to provide a benefit equal to 95% of a 
participant’s compensation for the high three 
years of service, the limitation of section 
415(b)(1)(B) would be exceeded because the 
benefit under the plan would be the actuarial 
equivalent of a straight life annuity equal to 
105% of a participant’s compensation for the 
high three years.

Example (2). Corporation XYZ maintains a 
nondiscriminatory defined benefit plan that
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provides a benefit which is equal to 100% of a 
participant’s compensation for his high 3 
years of service. For married participants, the 
benefit is payable in the form of a joint and 
100% survivor annuity. While for participants 
who are not married, the benefit is payable in 
the form of a straight life annuity. The plan 
also provides that married participants can 
elect to receive their benefits in the form of a 
lump sum distribution which is the actuarial 
equivalent of a joint and 100% survivor ■ 
annuity. The special rule set forth in 
subparagraph (2)(i) of this paragraph only 
applies, however, if the benefit is payable in 
the form of a qualified joint and survivor 
annuity. Any other forms of optional benefits 
must be adjusted to a straight life annuity in 
accordance with subparagraph (1) of this 
paragraph. Accordingly, because the benefit 
payable under the plan in the form of a lump 
sum distribution is the actuarial equivalent of 
a straight life annuity which is greater than 
100% of a participant’s compensation for his 
high 3 years, the limitation of section 
415(b)(1)(B) has been exceeded.

(d) Employee contributions—(1) 
Mandatory contributions. Where a 
defined benefit plan provides for 
mandatory employee contributions (as 
defined in section 411(c)(2)(C)), the 
annual benefit attributable to such 
contributions is not taken into account 
for purposes of applying the limitations 
on benefits described in paragraph (a) of 
this section. The annual benefit 
attributable to mandatory contributibns 
is determined by using the factors 
described in section 411(c)(2)(B) and the 
regulations thereunder, regardless of 
whether section 411 applies to that plan.

However, the mandatory employee 
contributions are considered a separate 
defined contribution plan maintained by 
the employer that is subject to the 
limitations on contributions and other 
additions described in § 1.415-6. (See 
§ 1.415-7 for provisions relating to the 
limitations applicable where an 
employer maintains a defined benefit 
and defined contribution plan for the 
same employee.)

(2) Voluntary contributions. Where a 
defined benefit plan provides for 
voluntary employee contributions, these 
contributions are considered a separate 
defined contribution plan maintained by 
the employer which is subject to the 
limitations on contributions and other 
additions described in § 1.415-6. (See
§ 1.415-7 for provisions relating to the 
limitations applicable where an 
employer maintains a defined benefit 
and defined contribution plan for the 
same employee.)

(3) Example: The provisions of this 
paragraph may be illustrated by the 
following example:

Example. A is a participant in a defined 
benefit plan maintained by his employer. 
Under the terms of the plan A must make 
contributions to the plan in a stated amount

to accrue benefits derived from employer 
contributions. These contributions are 
mandatory employee contributions within the 
meaning of section 411(c)(2)(C) and, thus, the 
annual benefit attributable to these 
contributions does not have to be taken into 
account for purposes of testing the annual 
benefit derived from employer contributions 
against the applicable limitation on benefits. 
However, these contributibns are considered 
a separate defined contribution plan 
maintained by A’s employer. Accordingly, 
with respect to the current limitation year: (1) 
the limitation on benefits (as described in 
paragraph (a)(1) of this section) is applicable 
to the annual benefit attributable to employer, 
contributions to the defined benefit plan; (2) 
the limitation on contributions and other 
additions (as described in § 1.415-6) is 
applicable to the defined contribution plan 
consisting of A’s mandatory contributions; 
and (3) the provisions of § 1.415-7 (relating to 
the limitations where the employer maintains 
a defined benefit and defined contribution 
plan for the same employee) are applicable to 
the defined benefit and defined contribution 
plan in which A participates. These same 
limitations would also apply. If, instead of 
providing for mandatory employee 
contributions the plan permitted voluntary 
employee contributions, since both voluntary 
and mandatory employee contributions pre 
treated as separate defined contribution 
plans maintained by the employer.

(e) Adjustment where benefit begins 
before age 55. Where a defined benefit 
plan provides a retirement benefit 
beginning before age 55, the plan benefit 
is adjusted to the actuarial equivalent of 
a benefit beginning at age 55 in 
accordance with rules determined by 
the Commissioner. This adjustment is 
only for purposes of applying the dollar 
limitation described in section 
415(b)(1)(A) to the annual benefit of the 
participant.

(f) Total annual benefits not in excess 
o f $10,000—(1) In general. The annual 
benefit (without regard to the age at 
which benefits commence) payable with 
respect to a participant under any 
defined benefit plan is not considered to 
exceed the limitations on benefits 
described in section 415(b)(1) and in 
paragraph (a)(1) of this section if—

(1) The retirement benefits derived 
from employer contributions payable 
with respect to the participant under the 
plan and all other defined benefit plans 
of the employer do not in the aggregate 
exceed $10,000 for the limitation year, or 
for any prior limitation year, and

(ii) The employer has not at any time, 
either before or after the effective date 
of section 415, maintained a defined 
contribution plan in which the 
participant participated.

(2) Special rule with respect to 
participants in multiemployer plans.
The special $10,000 exception set forth 
in subparagraph (1) of this paragraph is 
applicable to a participant in a

multiemployer plan described in section 
414(f) without regard to whether that 
participant ever participated in one or 
more other plans maintained by an 
employer who also maintains the 
multiemployer plan, provided that none j 
of such other plans were maintained as 1 
a result of collective bargaining 
involving the same employee 
representative as the multiemployer 
plan.

(3) Special rule with respect to 
employee contributions. For purposes of 1 
subparagraph (l)(ii) of this paragraph, if \  
a defined benefit plan provides for 
employee contributions, whether 
voluntary or mandatory, these 
contributions will not be considered a 
separate defined contribution plan 
maintained by the employer. Thus, a 
contributory defined benefit plan may 
utilize the special dollar limitation 
provided for in this paragraph.

(4) Computation o f $10,000 amount.
For purposes of subparagraph (l)(i) of 
this paragraph, the value of the 
retirement benefit payable under the 
plan is not adjusted upward for early 
retirement provisions and benefits 
which are not in the form of a straight 
life annuity (whether or not directly 
related to retirement benefits).

(5) Examples. The application of this 
paragraph may be illustrated by the 
following examples:

Example (1). B is a participant in a defined 1 
benefit plan maintained by this employer, X 
Corporation, which provides for a benefit 
payable in the form of a straight life annuity | 
beginning at age 65. B’s compensation for his I  
high 3 years of service is $6,000. The plan 
does not provide for employee contributions j 
and at no time has B been a participant in a 
defined contribution plan maintained by X. 
With respect to the current limitation year,
B's retirement benefit under the plan is 
$9,500. Because B's retirement benefit does 
not exceed $10,000 and because B has at no 
time participated in a defined contribution 
plan maintained by X, the benefits payable 
under the plan are not considered to exceed j 
the limitation on benefits otherwise 
applicable to B ($6,000). This result would 
remain the same, even if, under the terms of j 
the plan, B’s normal retirement age were age I 
50 or if the plan provided for employee 
contributions.

Example (2). Assume the same facts as in j 
example (1), except that the plan provides for ■  
a benefit payable in the form of a life annuity a  
with a 10 year certain feature. Assume that 
after the adjustment described in paragraph j 
(c) of this section, B's annual benefit under 
the plan for the current limitation year is 
$10,500. However, for purposes of applying 
the special rule provided in this paragraph for ■  
total benefits not in excess of $10,000, there is ■  
no adjustment required if the retirement 
benefit payable under the plan is not in the 
form of a straight life annuity. Therefore, 
because B's retirement benefit does not 
exceed $10,000, B may receive the full $9,500 I
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benefit without the otherwise applicable 
benefit limitations of this section being 
exceeded.

(g) Special rule for service o f less than 
10 years—{1} In general. Where a 
participant has less than 10 years of 
service with the employer at the time 
the participant begins to receive 
retirement benefits under the plan, the 
benefit limitations described in section 
415(b) (1) and (4) and paragraphs (a)(1) 
and (f)(1) of this section are to be 
reduced by multiplying the otherwise 
applicable limitation by a fraction—

(1) The numerator of which is the 
number of years of service with the 
employer as of, and including, the 
current limitation year, and

(ii) The denominator of which is 10.
For purposes of this subparagraph, the 
term “year of service” is to be 
determined on a reasonable and 
consistent basis.

(2) Examples. The provision of this 
paragraph may be illustrated by the 
following examples:

Example (1). C begins employment with 
Acme Corporation on January 1,1977, at the 
age of 58. Acme maintains only a 
noncontributory defined benefit plan which 
provides for a straight life annuity beginning 
at age 65 and uses the calendar year for the 
limitation and plan year. Acme has never 
maintained a defined contribution plan. C 
becomes a participant in Acme’s plan on 
January 1,1978 and works through December 
31,1983, when he is age 65. C begins to 
receive benefits under the plan in 1984. C s  
average compensation for his high 3 years of 
service is $20,000. Furthermore, under the 
terms of Acme’s plan, for purposes of 
computing C’s nonforfeitable percentage in 
his accrued benefit derived from employer 
contributions, C has only 7 years of service 
with Acme (1977-1983). Therefore, because C 
has less than 10 years of service with Acme 
at the time he begins to receive benefits 
under the plan, the maximum permissible 

; annual benefit payable with respect to C is 
; only $14,000 ($20,000x7/10).

Example (2). Assume the same facts as in 
¡example (1), except that C’s average 
i compensation for his high 3 years is $8,(XX).
| Because C has less than 10 years of service 
j with Acme at the time he begins to receive 
benefits, the maximum benefit payable with 
respect to C would be reduced to $5,600 
($8,000 x 7/10). However, the special rule for 
total benefits not in excess of $10,000, 

[provided in paragraph (f) of this section, is 
[applicable in this case. Accordingly, C may 
[receive an annual benefit of $7,000 
[($10,000 x 7/10) without the benefit 
jlimitations of this section being exceeded.
[ Example (3). ABC corporation maintains a 
[defined benefit plan. Instead of adjusting the 
[benefit limitations in accordance with the 
[method described in subparagraph (1) of this 
[paragraph, the plan provides that the plan 
[administrator may make the necessary 
[adjustment by multiplying the otherwise 
[applicable limitation by a fraction—(1) the 
[ numerator of which is the number of

completed months of service with the 
employer, and (2) the denominator of which 
is 120. The plan further provides that a 
completed month of service with the 
employer is any calendar month in which the 
employee is credited with at least 83 hours of 
service. Provided that an hour of service is 
determined in a manner that is reasonable 
and consistent, the plan may use this 
alternative rule for making die adjustment 
required when a participant has less than 10 
years of service with the employer at the time 
he begins to receive benefits bnder the plan.

(h) Benefits under certain collectively 
bargained plans. For a special rule 
affecting the compensation limitation 
described in section 415(b)(1)(B) and 
paragraph (a)(l)(ii) of this section, see 
section 415(b)(7). For a special effective 
date with respect to this rule, see
§ 1.415-l(f)(5).

§ 1.415-4 Transitional rule for defined 
benefit plans.

(a) In general. If all of the conditions 
described in paragraph (b) of this 
section are satisfied, the annual benefit 
payable to an individual who was a 
participant in a defined benefit plan at 
any time before October 3,1973, will not 
be considered to exceed the limitations 
of section 415(b) and § 1.415-3(a). In the 
case of an individual who was a 
participant in more than one defined 
benefit plan at any time before October 
3,1973, the annual benefit payable to 
that individual from each plan will be 
deemed not to exceed the limitations of 
section 415(b) and § 1.415-3(a) if the 
benefit from each plan satisfies all of the 
conditions described in paragraph (b) of 
this section.

(b) Conditions for application o f 
transitional rule. The conditions are—

(1) The annual benefit payable to the 
participant does not exceed 100 percent 
of that participant’s annual rate of 
compensation (as defined in paragraph
(c) of this section) on October 2,1973, or, 
if earlier, as of the date the participant 
separated from the service of the 
employer.

(2) The annual benefit" payable to the 
participant does not exceed the annual 
benefit which would have been payable 
to the participant at any time if—

(i) All the terms and conditions of the 
plan which were actually in effect on 
October 2,1973 (or if earlier, on the date 
the participant separated from the 
service of the employer) had remained 
in effect, and

(ii) The participant’s compensation 
taken into account for determining 
benefits under the plan for any period 
after October 2,1973, did not exceed his 
annual rate of compensation (as defined 
in paragraph (c) of this section) on that 
date.

(3) The annual benefit payable to a 
participant who separated from the 
service of the employer before October 
2,1973, does not exceed the participant’s 
nonforfeitable accrued benefit under the 
plan as of the date he separated from 
service.

(c) Special rules—(1) Annual rate o f 
compensation. For purposes of this 
section, a participant’s annual rate of 
compensation for a particular calendar 
year shall be the greater of—

(1) The participant’s compensation for 
that calendar year as determined in 
accordance with the rules provided in
§ 1.415-2(d), or

(ii) The compensation which would be 
used to determine benefits under the 
plan if the employee separated from the 
service of the employer on October 2, , 
1973, or, if earlier, the employee’s actual 
date of separation from the service of 
the employer.

(2) Cost-of-living adjustments, (i) If the 
plan, as in existence on October 2,1973, 
provided for a post-retirement cost of 
living adjustment to benefits, the 
adjustment may be taken into account in 
determining the participant’s allowable 
benefit under paragraph (b) of this 
section. However, under paragraph
(b)(2) of this section, if a plan is 
amended after October 2,1973 to 
provide for cost-of-living benefit 
increases for retired participants, the 
transitional rule of this section will not 
apply to any increased benefit 
attributable to the amendment.

(ii) Any cost-of-living increase in the 
dollar limitation described in section 
415(b)(1)(A) under section 415(d) and 
§ 1.415-5{a) may be taken advantage of 
by an individual who is otherwise using 
the transitional rule set forth in this 
section. Thus, for example, i t  due to 
cost-of-living increases under section 
415(d) and § 1.415-5{a), the dollar 
limitation for 1981 is greater than 
$110,625, to the extent allowed under 
section 415(b), a plan may provide that 
an individual who is otherwise receiving 
a benefit of $110,625 per year under the 
transitional rule of this section, may 
receive the greater amount in 1981.

(3) Retirement benefit beginning 
before age 55. If a defined benefit plan 
provides a retirement benefit beginning 
before age 55, no actuarial adjustment of 
the benefit which can be provided under 
the transitional rule of this section is 
required to be made.

(4) Retirement benefit payable in a 
form other than a straight life annuity. If 
a defined benefit plan, as in existence 
on October 2,1973, provided a 
retirement benefit in a form other than a 
straight life annuity, no actuarial 
adjustment (as otherwise required under 
§ 1.415-3(c)) of the benefit which can be
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provided under the transitional rule of 
this section is required to be made. 
However, if the plan is amended after 
October 2,1973, to provide a benefit of 
greater value than the benefit provided 
under the plan as of October 2,1973, the 
transitional rule of this section will not 
apply to the increase in the value of the 
benefit attributable to the amendment. 
(See paragraph (b)(2)(i) of this section.)

(d) Examples. The provisions of this 
section may be illustrated by the 
following examples:

Example (1). N, a participant in a 
noncontributory defined benefit plan 
maintained by his employer, retired on 
February 17,1969, and became eligible to 
receive benefits under the plan. At that time, 
N had attained age 65, the normal retirement 
age under the plan. N’s annual rate of 
compensation on February 17,1969, was 
$90,000. Under the terms of the plan, as in 
effect on February 17,1969, N was entitled to 
an annual benefit of $86,000, which was N’s 
accrued nonforfeitable benefit as of that date. 
Because the annual benefit payable with 
respect to N (i) does not exceed 100 percent 
of N’s compensation on February 17,1969, (ii) 
does not exceed the annual benefit to which 
N was entitled on retirement, and (iii) did not 
exceed N’s nonforfeitable accrued benefit on 
retirement, the plan may provide an annual 
benefit of $86,000 with respect to N for 
limitation years to which section 415 applies 
without violating the limitations imposed by 
section 415(b) and § 1.415-3.

Example (2). Assume the same facts as in 
example (1) except that on February 17,1969, 
when N retired and became eligible to 
receive benefits under the plan, N had not 
attained the age of 55. Because the 
adjustment required under section 
415(b)(2)(C) for retirement benefits beginning 
before age 55 is only applicable to the dollar 
limitation described in section 415(b)(1)(A), 
under paragraph (c)(3) of this section, no 
actuarial adjustment of the annual benefit of 
$86,000 payable with respect to N is required 
to be made. Therefore, the plan may pay 
annual benefits of $86,000 to N, even though 
N retires and is eligible to receive benefits 
before age 55.

§ 1.415-5 Cost of living adjustments for 
defined benefit plans.

(a) Dollar limitation—(1) In general. 
Under section 415(d)(1)(A), the dollar 
limitation described in section 
415(b)(1)(A) applicable to defined 
benefit plans for limitation years to 
which section 415 applies is adjusted 
annually to take into account increases 
in the cost of living. The adjustment of 
the dollar limitation is made by 
multiplying an annual adjustment factor 
by $75,000. For purposes of this 
paragraph, the annual adjustment factor 
is to be determined by the 
Commissioner.

(2) Effective date o f adjustment. The 
adjusted dollar limitation applicable to 
defined benefit plans is effective as of

January 1 of each calendar year and 
applies with respect to limitation years 
ending with or within that calendar 
year.

(3) Application o f adjusted figure. The 
adjusted dollar limitation is applicable 
to employees who are participants in a 
defined benefit plan and to employees 
who have retired or otherwise 
terminated their service under the plan 
with a nonforfeitable right to accrued 
benefits, regardless of whether they 
have actually begun to receive such 
benefits. However, for purposes of this 
subparagraph, the annual benefit 
payable to a terminated participant, 
which is otherwise limited by the dollar 
limitation, may only be increased in 
accordance with cost-of-living 
adjustments of the dollar limitation if 
the plan specifically provides for such 
post-retirement adjustments.

(b) A verage compensation for high 3 
years o f service limitation—(1) In 
general. Under section 415(d)(1)(C), with 
regard to participants who have 
separated from service with a 
nonforfeitable right to an accrued 
benefit, the compensation limitation 
described in section 415(b)(1)(B) 
applicable to limitation years to which 
section 415 applies may be adjusted 
annually to take into account increases 
in the cost of living. For any limitation 
year beginning after the separation 
occurs, the adjustment of the 
compensation limitation is made by 
multiplying the annual adjustment factor 
(as defined in paragraph (b)(2) of this 
section) by the compensation limitation 
applicable to the participant in the 
limitation year he separated from the 
service of the employer. In the case of a 
participant who has separated from 
service prior to the first limitation year 
to which section 415 applies, the cost-of- 
living adjustment of the compensation 
limitation under this paragraph for all 
limitation years prior to the effective 
date of section 415 is to be determined 
as provided by the Commissioner. For 
purposes of the adjustment described in 
this subparagraph, the annual benefit 
payable to a terminated participant, 
which is otherwise limited by the 
compensation limitation, may only be 
increased in accordance with cost-of- 
living adjustments of the compensation 
limitation if the plan specifically 
provides for such post-retirement 
adjustments.

(2) Annual adjustment factor for 
compensation limitation. For any 
limitation year beginning after the 
separation occurs, the annual 
adjustment factor is a fraction, the 
numerator of which is the adjusted 
dollar limitation for the limitation year

in which the compensation limitation is 
being adjusted and the denominator of 
which is the adjusted dollar limitation 
for the limitation year in which the 
participant separated from service. In 
determining the adjusted dollar 
limitation for purposes of computing the 
annual adjustment factor under this 
subparagraph, the rule provided in 
paragraph (a)(2) of this section (relating 
to the effective date of the adjusted 
dollar limitation) shall be applicable.

(3) Example. The provisions of this 
paragraph may be illustrated by the 
following example:

- Example. X is a participant in a qualified 
defined benefit plan maintained by his 
employer. The plan has a calendar year 
limitation year. Under the> terms of the plan,
X is entitled to a benefit consisting of a 
straight life annuity equal to 100 percent of 
X’s compensation for his high 3 years of 
service. X’s average compensation for his 
high 3 years is $20,000. X separates from the 
service of his employer on October 3,1980, 
with a nonforfeitable right to his accrued 
benefit, and begins to receive benefit 
payments on November 1,1980. Assume that 
the adjusted dollar limitation for 1980 is 
$100,000 and that the adjusted dollar 
limitation for 1981 is $110,000. For the 
limitation year beginning January 1,1981 (the 
first limitation year beginning after X 
separates from service), the compensation 
limitation applicable to X may be adjusted 
for cost of living increases by multiplying the 
annual adjustment factor by $20,000. The 
annual adjustment factor for this limitation 
year is a fraction, the numerator of which is 
$110,000 (the adjusted dollar limitation for the 
limitation year in which the compensation 
limitation is being adjusted) and the 
denominator of which is $100,000 (the 
adjusted dollar limitation for the limitation 
year in which X separates from service). 
Thus, for the limitation year beginning 
January 1,1981, if the plan provides for post
retirement cost of living adjustments, X’s 
maximum annual benefit could be increased 
to $22,000 ($110,000/$100,000 X $20,000).

(c) Automatic cost o f living 
adjustments o f dollar limitation—(1) 
General rule. A defined benefit plan 
may include a provision which provides 
for an annual automatic cost-of-living 
adjustment of the dollar limitation 
described in section 415(b)(1)(A) in 
accordance with paragraph (a) of this 
section. However, the provision may 
only provide for scheduled annual 
increases in the dollar limitation which 
become effective no sooner than the 
date determined in accordance with 
paragraph (a)(2) of this section.

(2) Example. The provisions of this 
paragraph may be illustrated by the 
following example:

Example. Plan A is a defined benefit plan. 
Effective January 1,1976, the plan was 
amended to limit all participants' annual plan 
benefits, determined on a straight life annuity
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basis, to $75,000. The amendment also 
provides that, “as of January 1 of each 
calendar year, the dollar limitation as 
determined by the Commissioner of Internal 
Revenue for that calendar year will become 
effective as the Maximum Permissible Dollar 
Amount of the plan for that calendar year.
The Maximum Permissible Dollar Amount for 
a calendar year applies to limitation years 
ending with or within that calendar year.”
The amendment providing for an automatic 
cost-of-living adjustment of the dollar 
limitation of Plan A is an example of a 
provision which satisfies the requirements of 
subparagraph (1J of this paragraph.

§ 1.415-6 Limitation for defined 
contribution plans.

(a) General rules—(1) Maximum 
limitations'. Under section 415(c) and 
this section, to satisfy the provisions of 
section 415(a) for any limitation year, 
the annual additions (as defined in 
paragraph (b) of this section credited to 
the account of a participant in a defined 
contribution plan (as defined in section 
414(i)J) for the limitation year may not 
exceed the lesser of—

(1) $25,000, or
(ii) 25 percent of the participant’s 

compensation (as defined in 
subparagraph (3) of this paragraph) for 
the limitation year.

(2) Adjustment to dollar limitation.
The dollar limitation described in 
section 415(c)(1)(A) and subparagraph
(l)(i) of this paragraph is adjusted for 
cost of living iiicreases under section 
415(d) and paragraph (d) of this section. 
The adjusted figure is effective as of 
January 1 of each calendar year and 
applies to limitation years that end 
during that calendar year.

(3) Participant ’s compensation. For 
purposes of this section, the term 
“participant’s compensation” for any 
limitation year has the same meaning as 
set forth in § 1.415-2(d). The term 
“participant’s compensation” includes 
all compensation actually paid or made 
available to the individual for the entire 
limitation year even though the 
individual may not have been a 
participant for the entire limitation year.

(4) Section 403(b) annuity contracts. 
For special rules with respect to section 
403(b) annuity contracts purchased by 
educational organizations, hospitals and 
home health service agencies, see 
paragrpah (e) of this section.

(b) Annual additions—(1) In general. 
For purposes of this section, the term
annual additions” means the sum, 

credited to a participant’s account for 
any limitation year, of—

(i) Employer contributions,
(ii) The lesser of the amount of 

employee contributions in excess of 6% 
of his compensation (as defined in 
paragraph (a)(3) of this section) for the

limitation year, or one half of the 
employee contributions for that year, 
and

(iii) Forfeitures.
(2) Employer contributions, (i) For 

purposes of paragraph (b)(l)(i) of this 
section, the term “annual additions” 
includes employer contributions which 
are made under the plan. Furthermore, 
the Commissioner may in an appropriate 
case, considering all of the facts and 
circumstances treat transactions 
between the plan and the employer or 
certain allocations to participants’ 
accounts as giving rise to annual 
additions.

(ii) If, in a particular limitation year, 
an employer contributes an amount to a 
participant’s account because of an 
erroneous forfeiture in a prior limitation 
year, or because of an erroneous failure 
to allocate amounts in a prior limitation 
year, the contribution will not be 
considered an annual addition with 
respect to the participant for that 
particular limitation year, but will be 
considered an annual addition for the 
limitation year to which it relates. An 
example of a situation in which an 
employer contribution might occur under 
the circumstances described in the 
preceding sentence is a retroactive 
crediting of service for an employee 
under 29 CFR 253a200(b)-2{a)(3) 
(regulations promulgated by the 
Department of Labor) in accordance 
with an award of back pay. For 
purposes of this subdivision, if the 
amount so contributed in the particular 
limitation year takes into account actual 
investment gains attributable to the 
period subsequent to the year to which 
the contribution relates, the portion of « 
the total contribution which consists of 
shell gains is not considered as an 
annual addition for any limitation year. 
The rule described in this subdivision is 
only applicable for purposes of applying 
the limitations of section 415.

(iii) The restoration of an employee’s 
accrued benefits by the employer in 
accordance with section 411(a)(3)(D) or 
section 411(a)(7)(C) will not be 
considered an annual addition for the 
limitation year in which the restoration 
occurs. (See § 1.411(a)-7(d)(6)(iii)(B).)

(iv) The transfer of funds from one 
qualified plan to another will not be 
considered an annual addition for the 
limitation year in which the transfer 
occurs.

(v) In the case of a defined 
contribution plan (such as a money 
purchase pension plan) to which an 
employer makes a contribution in order 
to reduce an accumulated funding 
deficiency (as defined in section 412(a)), 
the contribution will be considered an 
annual addition for the limitation year

when the contribution was otherwise 
required to have been made. The special 
rule provided in the preceding sentence 
is available however, only if the 
contribution is allocated to those 
participants who would have received 
an addition if the contribution had been 
timely made. For purposes of 
determining the amount of the annual 
addition under this subdivision, any 
reasonable amount of interest paid by 
the employer is disregarded. However, 
any interest paid by the employer that is 
in excess of a reasonable amount, as 
determined by the Commissioner, is 
taken into account as an annual 
addition for the limitation year when the 
contribution was otherwise required to 
have been made.

(vi) In the case of a defined 
contribution plan (such as a money 
purchase pension plan) for which there 
has been a waiver of the minimum 
funding standard in a prior limitation 
year in accordance with section 412(d), 
that portion of an employer contribution 
in a subsequent limitation year which, if 
not for the waiver, would have 
otherwise been required in the prior 
limitation year under section 412(a) will 
he considered an annual addition for the 
prior limitation year. For purposes of 
determining the amount of such annual 
addition for the prior limitation year, 
any reasonable amount of interest paid 
by the employer in addition to the actual 
make-up contribution is disregarded. 
However, any interest paid by the 
employer that is in excess of a 
reasonable amount, as determined by 
the Commissioner, is taken into account 
as an annual addition for the prior 
limitation year.

(3) Employee contributions. For 
purposes of paragraph (b)(l)(ii) of this 
section, the term “annual additions” 
includes, to the extent employee 
contributions would otherwise be taken 
into account under this section as an 
annual addition, mandatory employee 
contributions (as defined in section 
411(c)(2)(C) and the regulations 
thereunder) as well as voluntary 
employee contributions. The term 
“annual additions” does not include—

(i) Rollover contributions (as defined 
in section 402(a)(5), 403(a)(4), 408(d)(3) 
and 409(b)(3)(C)),

(ii) Repayments of loans made to a 
participant from the plan, •

(iii) Repayments of amounts described 
in section 411(a)(7)(B) (in accordance 
with section 411(a)(7)(C)) and section 
411(a)(3)(D) (see § 1.411(a)- 
7(d)(6)(iii)(B)),

The direct transfer of employee 
contributions from one qualified plan to 
another.
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However, the Commissioner may in an 
appropriate case, considering all of the 
facts and circumstanced, treat 
transactions between the plan and the 
employee or certain allocations to 
participants’ accounts as giving rise to 
annual additions.

(4) Contributions other than cash. For 
purposes of this paragraph, a 
contribution by the employer or 
employee of property other than cash 
will be considered to be a contribution 
in an amount equal to the fair market 
value (as defined in § 20.2031-1 of the 
Estate Tax Regulations) of the property 
on the date the contribution is made. 
The contribution described in this 
subparagraph may, however, constitute 
a prohibited transaction within the 
meaning of section 4975(c)(1).

(5) Forfeitures. With respect to a 
particular limitation year, forfeitures (as 
well as any income attributable to the 
forfeiture) will be considered to be an 
annual addition to the plan if such 
forfeitures are allocated to the account 
o f the participant as of any day within 
that limitation year.

(6) Excess annual additions. If as a 
result of the allocation of forfeitures, a 
reasonable error in estimating a * 
participant’s annual compensation, or 
under other limited facts and 
circumstances which the Commissioner 
finds justify the availability of rules set 
forth in this subparagraph, the annual 
additions under the terms of a plan for a 
particular participant would cause the 
limitations of section 415 applicable to 
that participant for the limitation year to 
be exceeded, the excess amounts shall 
not be deemed annual additions in that 
limitation year if they are treated in 
accordance with any one of the 
following subdivisions:

(i) The excess amounts in the 
participant’s account must be allocated 
and reallocated to other participants in 
the plan. However, if the allocation or 
reallocation of the excess amounts 
pursuant to the provisions of the plan 
causes the limitations of section 415 to 
be exceeded with respect to each plan 
participant for the limitation year, then 
these amounts must be held unallocated 
in a suspense account. If a suspense 
account is in existence at any time 
during a particular limitation year, other 
than the limitation year described in the 
preceding sentence, all amounts in the 
suspense account must be allocated and 
reallocated to participants’ accounts 
(subject to the limitations of section 415) 
before any employer contributions and 
employee contributions which would 
constitute annual additions may be 
made to the plan for that limitation year.

(ii) The excess amounts in the 
paticipant’s account must be used to

reduce employer contributions for the 
next limitation year (and succeeding 
limitation years, as necessary) for that 
participant if that participant is covered 
by the plan of the employer as of the 
end of the limitation year. However, if 
that participant is not covered by the 
plan of the employer as of the end of the 
limitation year, then the excess amounts 
must be held unallocated in a suspense 
account for the limitation year and 
allocated and reallocated in the next 
limitation year to all of the remaining 
participants in the plan in accordance 
with the rules set forth in paragraph 
(b)(6)(i) of this section. Furthermore, the 
excess amounts must be used to reduce 
employer contributions for the next 
limitation year (and succeeding 
limitation years, as necessary) for all of 
the remaining participants in the plan. 
For purposes of this subdivision, excess 
amounts may not be distributed to 
participants or former participants.

(iii) The excess amounts in the 
participant’s account must be held 
unallocated in a suspense account for 
the limitation year and allocated and 
reallocated in the next limitation year to 
all of the participants in the plan in 
accordance with the rules provided in 
paragraph (b)(6)(i) of this section. The 
excess amounts must be used to reduce 
employer contributions for the next 
limitation year (and succeeding 
limitation years, as necessary) for all of 
the participants in the plan. For 
purposes of this subdivision, excess 
amounts may not be distributed to 
participants or former participants.

(iv) Notwithstanding subdivisions (i),
(ii) or (iii) of this subparagraph, the plan 

'may provide for the return of employee 
contributions (whether voluntary or 
mandatory), to the extent that the return 
would reduce the excess amounts in the 
participant’s account. However, the 
return of mandatory employee 
contributions may result in 
discrimination in favor of employees 
who are officers, shareholders or highly 
compensated. If the plan does not 
provide for the return of gains 
attributable to the returned employee 
contributions, such earnings will be 
considered as an employee contribution 
for the limitation year in which the 
returned contribution was made. If a 
suspense account is in existence at any 
time during the limitation year in 
accordance with this subparagraph, 
investment gains and losses and other 
income may, but need not, be allocated 
to the suspense account. To the extent 
that investment gains or other income or 
investment losses are allocated to the 
suspense account, the entire amount 
allocated to participants from the

suspense account, including any such 
gains or other income or less any losses, 
is considered as the annual addition.
See § 1.401(a)-2(b) for provisions 
relating to the disposition of a suspense 
account in existence upon termination of 
a plan.

(7) Time when annual additions 
credited, (i) For purposes of this 
paragraph, an annual addition is 
credited to the account of a participant 
for a particular limitation year if it is 
allocated to the participant’s account 
under the terms of the plan as of any 
date within that limitation year. 
However, an amount is not deemed 
allocated as of any date within a 
limitation year if such allocation is 
dependent upon participation in the plan 
as of any date subsequent to such date.

(ii) For purposes of this subparagraph, 
employer contributions shall not be 
deemed credited to a participant’s 
account for a particular limitation year, 
unless the contributions are actually 
made to the plan no later than 30 days 
after the end of the period described in 
section 404(a)(6) applicable to the 
taxable year with or within which the 
particular limitation year ends. If, 
however, contributions are made by an 
employer exempt from Federal income 
tax under section 501(a), the 
contributions must be made to the plan 
no later than the 15th day of the sixth 
calendar month following the close of 
the taxable year (or fiscal year, if no 
taxable year) with or within which the 
particular limitation year ends.

(iii) For purposes of this 
subparagraph, employee contributions, 
whether voluntary or mandatory, shall 
not be deemed credited to a 
participant’s account for a particular 
limitation year, unless the contributions 
are actually made to the plan no later 
than 30 days after the close of that 
limitation year. However, in the case of 
employee contributions to an employee 
stock ownership plan which meets the 
requirements of either section 301(d) of 
the Tax Reduction Act of 1975 (89 Stat. 
38, § 1.46-7) and the regulations 
thereunder (§ 1.46-8) or section 409A 
and the regulations thereunder, such 
contributions shall be deemed credited 
to a participant’s account in the 
limitation year for which the 
contribution is allocated to that account 
under the terms of the plan, provided 
that the contributions, or pledges to 
make the contributions, are actually 
made no later than the period described 
in section 404(a)(6) applicable to the 
taxable year with or within which the 
particular limitation year ends.

(iv) For purposes of this paragraph, 
amounts contributed to an individual 
retirement plan (as described in section
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■ 7701(a}(37)) are  treated as allocated  to 
■ th e  individual’s account as o f the last 
■ d a y  of the lim itation year ending w ith or 
■ w ith in  the ta xa b le  year for w hich the 
■ contribution is m ade.

[ (c) Exam ples. The provisions o f 
■ paragraphs (a) and (b) of this section  
■ m a y  be illustrated by the following 
■ exam p les:

I  Example (1). P is a participant in a 
■ qualified profit-sharing plan maintained by 
■ h is  employer, ABC Corporation. The 
■ limitation year for the plan is the calendar 
■ year. P's compensation (as defined in 
■ paragraph (a)(3) of this section) for the 
■ current limitation year is $20,000 consisting

I
 ̂ exclusively of salary. Because the 
■ compensation limitation described in section 
■ 415(c)(1)(B) applicable to P for the current 
■ limitation year is lower than the dollar 
■ limitation described in section 415(c)(1)(A) 
■ (as  adjusted for cost of living increases), the 
■ maximum annual addition which can be 
■ allocated to P’s account for the current 
■ limitation year is $5,000 (25 percent of 
■ $ 20,000) .

I Example (2). Assume the same facts as in 
■ Example (1), except that P’s compensation for 

■ th e  current limitation year is $140,000. The 
■ maximum amount of annual additions that 
■ m ay  be allocated to P’s account in the current 
■ limitation year may not exceed the lesser of 
■ $35,000 (25 percent of $140,000) or the dollar 
■ limitation as in effect as of January 1 of the 
■ calendar year in which the current limitation 
■ y e a r  ends.

I
f  Example (3). Assume the same facts as in

¡
■ Example (1), except that P’s compensation for 
■ th e  current limitation year consists of $20,000 
■ salary  and a bonus which is paid to P after 
■ th e  end of the current limitation year. 
■ Because the bonus was not actually paid or 
■ m ade available to P within the current 
■ limitation year, P’s compensation for that

||
^ ■ y e a r , for purposes of computing the 

■ compensation limitation described in section 
■ 415(c)(1)(B), may not include the bonus. 
■ However, if ABC Corporation had elected 
■ under § 1.415—2(d)(4) to use the compensation 
■ accrued for the current limitation yeai1, then 
■ th e  amount of the bonus which accrued 
■ w ithin the current limitation year could have 
■ b een  taken into account.

I  Example (4). Employer N maintains a 
■ qualified profit-sharing plan which uses the 
■ calendar year as its plan year and its 
■ limitation year. N’s taxable year is a fiscal 
^mrear beginning June 1 and ending May 31. 
■ U nder the terms of the profit-sharing plan 
■ maintained by N, employer contributions are 
■ m ade to the plan two months after the close 
■ o f  N's taxable year and are allocated as of 
■ th e  last day of the plan year ending within 
■ th e  taxable year. Thus, employer 
■ contributions for the 1977 calendar year 
^limitation year are made on July 31,1978 (the 

^ ■ d a te  that is two months after the close of N’s 
■ taxable year ending May 31,1978) and are 
■ allocated as of December 31,1977. Because 
■ |h e employer contributions are actually made 
^B o  the plan no later than 30 days after the end 
■ o f  the period described in section 404(a)(6) 
■ w ith  respect to N’s taxable year ending May 
B 1. 1978, the contributions will be considered

annual additions for the 1977 calendar year 
limitation year.

Example (5). Assume the same facts as in 
example (4), except that the plan year for the 
profit-sharing plan maintained by N is the 12- 
month period beginning on March 1 and 
ending on .February 28. Under the terms of the 
plan, an employer contribution which is made 
to the plan on July 31,1978, is allocated to 
participants’ accounts as of February 28,
1978. Because the last day of the plan year is 
in the 1978 calendar year limitation year, and 
because, under the terms of the plan, 
employer contributions are allocated to 
participants’ accounts as of the last day of 
the plan year, the contributions are 
considered annual additions for the 1978 
calendar year limitation year.

Example (6). XYZ Corporation maintains a 
profit-sharing plan to which a participant 
may make voluntary employee contributions 
for any year not to exceed 10 percent of the 
participant’s compensation for the year. The 
plan permits a participant to make 
retroactive make-up contributions for any 
year for which he contributed less than 10 
percent of compensation. XYZ uses the 
calendar year as the plan year and the 
limitation year. Under the terms of the plan, 
voluntary employee contributions are 
credited to a participant’s account for a 
particular limitation year if such 
contributions are allocated to the 
participant’s account as of any date within 
that limitation year. Participant A’s 
compensation is as follows:

Limitation year and compensation
1976 _________ ___________________  $10,000
1977 _______________________ _____ $12,000
1978 ____ ________________________ $14,000
1979 ____________-________ ____ — $16,000
Participant A makes no voluntary employee 
contributions during limitation years 1976, 
1977 and 1978. On October 1,1979, 
participant A makes a voluntary employee 
contribution of $5,200 (10 percent of A’s 
aggregate compensation for limitation years 
1976,1977; 1978 and 1979 of $52,000). Under 
the terms of the plan, $1,000 of this 1979 
contribution is allocated to A’s account as of 
limitation year 1976; $1,200 is allocated to A’s 
account of limitation year 1977; $1,400 is 
allocated to A’s account as of limitation year 
1978, and $1,600 is allocated to A's account as 
of limitation year 1979. However, under the 
rule set forth in paragraph (b)(7)(iii) of this 
section, employee contributions will not be 
considered credited to a participant’s account 
for a particular limitation year for section 415 
purposes unless the contributions are 
actually made to the plan no later than 30 
days after the close of that limitation year. 
Thus, A’s voluntary employee contribution of 
$5,200 made on October 1,1979 would be 
considered as credited to A's account only 
for the 1979 calendar year limitation year, 
notwithstanding the plan provisions. (See 
section 415(c)(2)(B) and paragraph (b)(1)(H) of 
this section for provisions relating to the 
amount of A’s contribution that would be 
considered an annual addition to A’s account 
for the 1979 calendar year limitation year.)

(d) Cost-of-living adjustment for 
defined contribution plans—(1) In

general. Under section 415(d)(1)(B), the 
dollar limitation described in section 
415(c)(1)(A) applicable to limitation 
years to which section 415 applies is 
adjusted annually to take into account 
increases in the cost of living. See 
§ 1.415-5(a) for the procedure for making 
this adjustment and the effective date of 
the adjusted dollar limitation.

(2) Automatic adjustments with 
respect to dollar limitation. A defined 
contribution plan may include a 
provision which provides for an annual 
automatic cost of living adjustment of 
the dollar limitation described in section 
415(c)(1)(A).

(e) Special election for section 403(b) 
contracts purchased by educational 
organizations, hospitals and home 
health service agencies—(1) In general.
(i) An annuity contract described in 
section 403(b) is treated as a defined 
contribution plan for purposes of the 
limitations on contributions imposed by 
section 415. Thus, section 403(b) annuity 
contracts are subject to the rules 
regarding the amount of annual 
additions which may be made to a 
participant’s account for any limitation 
year under section 415(C)(1) and 
paragraph (a)(1) of this section. Section 
403(b) annuity contracts are also subject 
to the limitations imposed by section 
403(b)(2)(A) with respect to the amount 
of employer contributions for the 
purchase of an annuity contract that 
may be excluded from the gross income 
of the employee on whose behalf the 
annuity contract is purchased.
Therefore, unless a special election has 
been made as described in section 
415(c)(4) and subparagraph (2) of this 
paragraph, the excludable amount of a 
contribution toward the purchase of a 
Section 403(b) annuity contract for a 
particular taxable year is the lesser of 
the exclusion allowance computed 
under section 403(b)(2)(A) for that 
taxable year or the limitation imposed 
by section 415(c)(1) for the limitation 
year ending with or within that taxable 
year.

(ii) If the amount of contributions for 
an individual under a section 403(b) 
annuity contract for a taxable year 
exceeds the limitation of section 
415(c)(1), then for purposes of computing 
the exclusion allowance under section 
403(b)(2)(A) for future taxable years, the 
excess contribution is considered as an 
amount contributed by the employer for 
an annuity contract which was 
excludable from the employee’s gross 
income for a prior taxable year under 
section 403(b)(2)(A)(ii). Thus, for future 
taxable years the exclusion allowance 
under section 403(b)(2)(A) is reduced by 
the amount of the excess contribution
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even though that amount was not 
excludable from the employee’s gross 
income in the taxable year when it was 
made. For a special effective date for the 
rule provided in this subdivision, see 
§ 1.415-1 (f)(6).

(iii) For purposes of the limitation 
imposed by section 415(c)(1), the amount 
contributed toward the purchase of a 
section 403(b) annuity contact is treated 
as allocated to the employee’s account 
as of the last day of the limitation year 
ending with or within the taxable year 
during which the contribution is made.

(iv) For rules relating to the limitation 
year applicable to an individual on 
whose behalf a section 403(b) annuity 
contract has been purchased, see
§ 1.415-2(b)(7).

(2) Alternative limitations, (i) Under 
section 415(c)(4) and this paragraph, a 
special election is permitted with 
respect to section 403(b) annuity 
contracts (including custodial accounts 
treated as section 403(b) annuity 
contracts) purchased by educational 
organizations (as described in section 
170(b)(l)(A)(ii)), home health service 
agencies (as described in paragraph
(e)(2)(vi) of this section) anchhospitals. 
Instead of the compensation limitation 
described in section 415(c)(1)(B) 
otherwise applicable to the amount of 
annual additions that may be made to 
the account of a participant in a defined 
contribution plan in any limitation year, 
an individual on whose behalf a section 
403(b) annuity contract has been 
purchased may elect to have substituted 
for such limitation the amounts 
described in subparagraph (3) {“(A) 
election limitation”) or (4) (“(B) election 
limitation”) of this paragraph. Instead of 
the exclusion allowance determined 
under section 403(b)(2)(A) otherwise 
applicable for the taxable year with or 
within which the limitation year ends to 
an individual on whose behalf a section 
403(b) annuity contract has been 
purchased, an individual may elect to 
have substituted for such exclusion 
allowance the amount described in 
paragraph (e)(5) (“(C) election 
limitation”) of this section. The election 
shall be made at the time and in the 

«. manner prescribed in subparagraph (6) 
of this paragraph.

(ii) With respect to any limitation or 
taxable year, an election by an 
individual to have any one of the 
alternative limitations described in 
paragraph (e) (3), (4) or (5) of this section 
apply to contributions made on his 
behalf by the employer with respect to 
any section 403(b) annuity contract 
precludes an election to have any other 
of the alternative limitations apply for 
any future limitation or taxable year 
with respect to any section 403(b)

annuity contract purchased by any 
employer of such individual.

(iii) With respect to any limitation 
year, an election by an individual to 
have paragraph (e)(3) of this section 
(“(A) election limitation”) apply to 
contributions made on his behalf b j^h e 
employer with respect to any section 
403(b) annuity contract precludes an 
election to have any of the alternative 
limitations apply for any future 
limitation or taxable year with respect 
to any section 403(b) annuity contract 
purchased by any employer of such 
individual.

(iv) Any election made under this 
paragraph is irrevocable.

(v) The election made by the 
individual under this paragraph shall be 
controlling for all prior taxable years in 
which, in accordance with
§ 11.415(c)(4)-l(b), the individual had 
taken advantage of an alternative 
limitation, even if inconsistent with the 
alternative limitation used in 
determining income tax liability for 
those taxable years under that section. 
An individual, who took advantage of 
an alternative limitation under 
§ 11.415(c)(4)-l(b) which is inconsistent, 
with the one finally elected, may correct 
this inconsistency for each prior open 
taxable year in either of two ways. The 
individual may redetermine income tax 
liability as though none of the 
alternative limitations applied for that 
taxable year. Alternatively, the 
individual may recompute income tax 
liability for the particular taxable year 
in a manner consistent with the 
alternative limitation elected by the 
individual under this paragraph rather 
than the limitation originally used in 
accordance with § 11.415(c)(4)—1(b). 
Furthermore, if an individual, who had 
taken advantage of an alternative 
limitation in prior taxable years under 
§ 11.415(c)(4)—1(b), elects under this 
paragraph not to have any of the 
alternative limitations apply, the 
individual, will, nevertheless, be 
considered to have elected the 
alternative limitation used under 
§ 11.415(c)(4)-l(b). However, the rule 
described in the preceding sentence is 
not applicable if the individual 
recomputes income tax liability for all 
prior open taxable years in which an 
alternate limitation was taken 
advantage of under § 11.415(c)(4)—1(b) as 
though none of the alternative 
limitations applied for those taxable 
years. For purposes of section 6654 
(relating to the failure of an individual to 
pay estimated tax), a difference in tax 
for such years resulting from a 
difference in these limitations is not 
treated as an underpayment. This rule

only applies to the extent the difference 
in tax is due to the election of one of the 
alternative limitations or to a final 
election not to use one of the alternative 
limitations.

(vi) For purposes of this paragraph, a 
home health service agency is an 
organization described in section 
501(c)(3) which is exempt from tax 
under section 501(a) and which has been 
determined by the Secretary of Health, 
Education and Welfare to be a home 
health service agency under section 
1395x(o) of Title 42 of the United States 
Code.

(3) "(A) election lim itation." For the 
limitation year that ends with or within 
the taxable year in which an individual 
eligible to make a special election 
separates from the service of his 
employer (and only for that limitation 
year), the “(A) election limitation” is the 
exclusion allowance computed under 
section 403(b)(2)(A) for the individual’s 
taxable year in which the separation 
occurs (without regard to section 415). 
However, in determining this limitation, 
there may only be taken into account 
the individual’s years of service for the 
employer (as defined in section 403(b)(4) 
and the regulations thereunder) and 
contributions made by the employer (as 
described in section 403(b) (2)(A)(ii) and 
regulations thereunder) during the 
period of years (not exceeding 10) 
ending on the date of separation. For 
purposes of this'subparagraph, all 
service for the employer performed 
within the period beginning ten years 
before the date of separation and ending 
on the separation date must be taken 
into account. However, the “(A) election 
limitation” may not exceed the dollar 
limitation described in section 
415(c)(1)(A) (as adjusted for cost-of- 
living increases under section 415(d)(1) 
and paragraph (d) of this section) 
applicable to the individual for the 
limitation year.

(4) “(B) election limitation."Vox any 
limitation year with respect to an 
individual eligible to make a special 
election, the “(B) election limitation” is 
equal to the least of the following 
amounts—

(i) $4,000, plus 25 percent of the 
participant’s includible compensation 
(as defined in section 403(b)(3) and the 
regulations thereunder) for the taxable 
year with or within which the limitation 
year ends.

(ii) The amount of the exclusion 
allowance determined under section 
403(b)(2)(A) and the regulations 
thereunder for the taxable year with or 
within which the limitation year ends.

(iii) $15,000.
(5) “(C) election limitation." For any 

taxable year with respect to an
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individual eligible to make a special 
election, the.“(C) election limitation” is 
the lesser of the dollar limitation 
described in section 415(c)(1)(A) (as 
adjusted for cost-of-living increases 
under section 415(d)(1) and paragraph
(d) of this section) or the compensation 
limitation described in section 
415(c)(1)(B) applicable to the individual 
for the limitation year ending with or 
within that taxable year. For purposes of 
determining the compensation limitation 
under this subparagraph for a particular 
limitation year, the term 
“compensation” has the same meaning 
as set forth in § 1.415-2(d).

(6) Time and method o f making 
election, (i) With respect to any taxable 
year, an election by an individual to 
take advantage of any of the alternative 
limitations described in subparagraphs
(3), (4) or (5) of this paragraph is made 
by determining income tax liability for 
that taxable year in a way which is 
consistent with one of the alternative 
limitations. However, an individual is 
only considered to have made an 
election for a taxable year when the use 
of one of the alternative limitations is 
necessary to support the exclusion from 
gross income reflected in the 
individual’s income tax return for that 
taxable year.

(ii) In the case of an individual who, in 
accordance with § 11.415(c)(4)—1 (b), took 
advantage of one of the alternative 
limitations for prior taxable years, the 
election described in this paragraph to 
take advantage of an alternative 
limitation will be effective only if the 
following two conditions are satisfied. 
The first condition is that the election 
must be made (in the manner described 
in subdivision (i) of this subparagraph) 
in the individual’s income tax return for* 
the taxable year immediately following 
the taxable year in which final 
regulations under section 415 are 
published in the Federal Register. The 
second condition is that if the 
individual’s election is different from the 
limitation used under § 11.415(c)(^)-l(b) 
in determining income tax liability for 
prior taxable years, the individual must 
correct this inconsistency by 
recomputing income tax liability for all 
such prior open taxable years in 
accordance with paragraph (e)(2)(v) of 
this section. See paragraph (e)(2)(v) of 
this section for rules relating to an 
individual who had taken advantage of 
an alternative limitation in prior taxable 
years under § 11.415(c)(4)-l(b) but does 
not elect any of the alternative 
limitations for the taxable year 
immediately following the taxable yar in 
which final regulations under section

415 are published in the Federal 
Register.

(iii) This subdivision provides a 
special rule for those individuals who, in 
accordance with § 11.415(c)(4)-l(b), took 
advantage of one of the alternative 
limitations for prior taxable years, but 
who are not participating in a section 
403(b) annuity program in the taxable 
year following the taxable year in which 
final regulations under section 415 are 
published in the Federal Register. In 
such a situation, the election described 
in this paragraph to take advantage of 
an alternative limitation (or, 
alternatively, not to elect any of the 
alternative limitations) is made by the 
individual by attaching a statement to 
the income tax return for the taxable 
year following the taxable year in which 
final section 415 regulations are 
published in the Federal Register. The 
statement must include the individual’s 
name, address, Social Security number, 
the name of the section 403(b) annuity 
program in which the individual 
participated and a statement indicating 
the election being made. See paragraph
(e)(2)(v) of this section for rules relating 
to the situation where the individual 
described in this subdivision chooses 
not to elect any of the alternative 
limitations.

(7) Examples: The provisions of this 
paragraph may be illustrated by the 
following examples:

Example (i). Doctor M is an employee of H 
Hospital (an organization described in 
section 501(c)(3) and exempt from taxation 
under section 501(a)) for the entire 1976 
calendar year. M is not in control of any 
employer within the meaning of section 414 
(b) or (c), as modified by section 415(h). M 
uses the calendar year as the taxable year 
and limitation year. M has includable 
compensation (as defined in section 403(b)(3) 
and the regulations thereunder) and 
compensation (as defined in paragraph (a)(3) 
of this section) for taxable year 1976 of 
$30,000, and M has 4 years of service (as 
defined in § 1.403(b)-l(f)) with H as of 
December 31,1976. During M’s prior service 
with H, H had contributed a total of $12,000 
on M’s behalf for annuity contracts described 
in section 403(b), which amount was 
excludable from M’s gross income for such 
prior years. Thus, for the limitation year 
ending with or within taxable year 1976, M’s 
exclusion allowance determined under 
section 403(b)(2)(A) is $12,000 ((.20 X $30,000 
4) — $12,000). The limitation imposed by 
section 415(c)(1) that is applicable to M for 
limitation year 1976 is the lesser of $26,825 
(the amount described in section 415(c)(1)(A) 
adjusted under section 415(d)(1)(b) for 
limitation year 1976) or $7,500 (the amount 
described in section 415(c)(1)(B)). Absent the 
special elections provided in section 415(c)(4) 
and this paragraph, $7,500 would be the 
maximum contribution H could make for 
annuity contracts described in section 403(b) 
on M’s behalf for limitation year 1976 without

increasing M’s gross income for taxable year 
1976. However, because H is an organization 
described in section 415(c)(4), M may make a 
special election with respect to amounts 
contributed by H on M’s behalf for section 
403(b) annuity contracts for 1976. Assume 
that M does not separate from the service of 
H during 1976 and that, therefore, the “(A) 
election limitation’’ described in section 
415(c)(4)(A) and subparagraph (3) of this 
paragraph is not available to M. If M elects 
the “(B) election limitation” for 1976, H could 
contribute $11,500 on M’s behalf for annuity 
contracts described in section 403(b) for that 
year (the least of $11,500 (the amount 
described in section 415(c)(4)(B)(i))); $12,000 
(the amount described in section 
415(c)(4)(B)(ii)); and $15,000 (the amount 
described in section 415(c)(4)(B)(iii)). If M 
elects the “(C) election limitation” for 1976,_H 
could only contribute up to $7,500 (the lower 
of the amounts described in section 415(c)(1) 
(A) or (B)) for section 403(b) annuity 
contracts on M’s behalf for 1976 without 
increasing M’s gross income for that year.

Example (2). Assume the same facts as in 
example (1) except that H had contributed a 
total of $18,000 on M’s behalf for annuity 
contracts in prior years, which amount was 
excludable from M’s gross income for such 
prior years. Accordingly, for 1976, M’s 
exclusion allowance determined under 
section 403(b)(2)(A) is $6,000 ((.20 X $30,000 
X 4)—$18,000). The limitation imposed by 
section 415(c)(1) applicable to M for 1976 is 
$7,500 (the lesser of the amount described in 
section 415(c)(1) (A) or (B)). Absent the 
special elections provided in section 415(c)(4) 
and this paragraph, $6,000 would be the 
maximum amount H could contribute for 
annuity contracts described in section 403(b) 
on M’s behalf for 1976 without increasing M’s 
gross income for that year. However, if M 
elects the “(c) election limitations" for 1976,
H may contribute up to $7,500 without 
increasing M's gross income for that year.

Example (3). G, a teacher, is an employee 
of E, an educational organization described in 
section 170(b)(l)(A){ii). G uses the calendar 
year as the taxable year and G uses the 12- 
month consecutive period beginning July 1 as 
the limitation year. G has includible 
compensation (as defined in section 403(b)(3) 
and the regulations thereunder) for taxable 
year 1976 of $12,000 and G has compensation 
(as defined in paragraph (a)(3) of this section) 
for the limitation year ending with or within 
taxable year 1976 of $12,000. G has 20 years 
of service (as defined in § 1.403(b)-l(f)) as of 
May 30,1976, the date G separates from the 
service of E. During G’s service with E before 
taxable year 1976, E had contributed $34,000 
toward the purchase of a section 403(b) 
annuity contract on G's behalf, which amount 
was excludable from G’s gross income for 
such prior years. Of this amount, $19,000 was 
so contributed and excluded during the 10 
year period .ending on May 30,1976. For the 
taxable year 1976, G’s exclusion allowance 
determined under section 403(b)(2)(A) is 
$14,000 ((.20 X $12,000 X 20) — $34,000). 
Absent the special elections described in 
section 415(c)(4) and this paragraph, $3,000 
(the lesser of G’s exclusion allowance for 
taxable year 1976 or the section 415(c)(1) 
limitation applicable to G for the limitation
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year ending with or within such taxable year) 
would be the maximum excludable 
contribution E could make for section 403(b) 
annuity contracts on G’s behalf for the 
limitation year ending with or within taxable 
year 1976. However; because E is an 
organization described in section 415(c)(4), G 
may make a special election with respect to 
amounts contributed on G’s behalf by E for 
section 403(b) annuity contracts for die; 
limitation year ending with or within taxable 
year 1976.
Because G has separated from the service of 
E during such taxable year, G may elect the 
“(A) election limitation” as well as the “(B) 
election limitation” or the “(C) election 
limitation.” If G elects the “(A) election 
limitation” for the limitation year ending with 
or within taxable year 1976, E could 
contribute up to $5,000 ((.20 X $12,000 X 10) 
—$19,000) on G’s behalf for section 403(b) x 
annuity contracts for such limitation year 
without increasing G’s gross income for the 
taxable year with or within which such 
limtation year ends. If G elects the “(B) 
election limitation” for such limitation year, E 
could contribute $7,000 (the least of $7,000 
(the amount described in section 
415(c)(4)(B)(i)); $14,000 (the amount described 
in section 415(c)(4)(B)(ii)); and $15,000 (the 
amount described in section 415(c)(4)(B)(iii)). 
If G elects the “(C) election limitation" for 
taxable year 1976, E could contribute $3,000 
(the lesser of the amounts described in 
section 415(c)(1) (A) or (B)).

(f) Special rules with respect to the 
application o f section 415(c)(1)(B) with 
section 404(e)(4). For special rules 
relating to the application of the 
compensation limitation described in 
section 415(c)(1)(B) with the minimum 
allowable deduction described in 
section 404(e)(4) in the case of a plan 
which provides contributions for 
employees, some or all of whom are 
employees within the meaning of section 
401(c)(1), see the regulations under 
section 404(e).

(g) Special rules for employee stock 
ownership plans—(1) General 
definitions. For purposes of this 
paragraph—(i) An employee stock 
ownership plan is a plan which meets 
the requirements of either section 
4975(e)(7) and the regulations 
thereunder, or whichever of the 
following is applicable: section 301(d) of 
the Tax Reduction Act of 1975 (89 Stat. 
38, 26 CFR 1.46-7) and the regulations 
thereunder (26 CFR 1.46-8) or section 
409A and the regulations thereunder.

(ii) The term “employer securities" 
means, in the case of an employee stock 
ownership plan within the meaning of 
section 4975(e)(7) and the regulations 
thereunder, qualifying employer 
securities within the meaning of section 
4975(e)(8), that are also described in 
section 301(d)(9)(A) of the Tax 
Reduction Act of 1975 and the 
regulations thereunder or section 409A(1) 
and the regulations thereunder,

whichever is applicable. In the case of 
an employee stock ownership plan 
described in section 301(d)(2) of the Tax 
Reductions Act of 1975 or section 409A, 
whichever is applicable, such term 
means employer securities within the 
meaning of section 301(d)(9)(A) of that 
Act and the regulations thereuhder or 
section 409A(1) and the regulations 
thereunder, which ever is applicable.

(iii) An individual is considered to 
own more than 10 percent of the 
employer's stock if, without regard to 
stock held under the employee stock 
ownership plan, the individual owns 
(after application of section 1563(e), 
relating to constructive ownership of 
stock) more than 10 percent of the total 
combined voting power of all classes of 
stock entitled to vote or more than 10 
percent of the total value of shares of all 
classes of stock.

(2) Special dollar limitation. In the 
case of an employee stock ownership 
plan which meets the requirements of 
paragraph (g)(3) of this section, the 
applicable dollar limitation for a 
limitation year equals the sum of—

(i) The dollar amount described in 
section 415(c)(l)(A)v(as so adjusted for 
that limitation year), and

(ii) The lesser of the amount 
determined under paragraph (g)(2)(i) of 
this section or the amount of employer 
securities within the meaning of 
paragraph (g)(l)(ii) of this section 
contributed to the employee stock 
ownership plan.

(3) Employee stock ownership plans 
to which the special dollar limitation 
applies. For purposes of this paragraph, 
the special dollar limitation is only 
applicable to an employee stock 
ownefthip plan for a particular 
limitation year for which no more than 
one-third of the employer contributions 
for the limitation year are allocated to 
employees who are officers, 
shareholders owning more than 10 
percent of the employer’s stock (as 
determined under subparagraph (l)(iii) 
of this paragraph), or whose 
compensation for the limitation year 
exceeds twice the dollar amount 
described in section 415(c)(1)(A) (as 
adjusted for cost-of-living increases 
under section 415(d)(1) and paragraph
(d) of this section).

(4) Cash contributions treated as 
contributions o f employer securities. For 
purposes of the special dollar 
limitation-—

(i) In the case of an employee stock 
ownership plan in which the employer 
makes cash contributions which are 
used in a direct acquisition of employer 
securities, the cash contributions are 
treated as a contribution of employer 
securities for the limitation year,

provided that the securities are 
employer securities within the meaning 
of paragraph (g)(l)(ii) of this section and 
are allocated to participants under the 
terms of the plan as of any date_within 
that limitation year. However, this 
subdivision is not applicable unless the 
following two conditions are satisfied. 
The firsttondition is that the employer 
must contribute the cash to the plan no 
later than 30 days after the end of the 
period described in section 404(a)(6) 
applicable to the taxable year with or 
within which the particular limitation 
year ends. The second condition is that 
the employer securities must be 
purchased no later than 60 days after 
the end of the period described in the 
preceding sentence.

(ii) In the case of an employee stock 
ownership plan to which an exempt loan 
as described in § 54.4975-7(b) has been 
made, the employer’s contribution of 
both principal and interest used to repay 
the exempt loan for the limitation year 
will be treated as a contribution of 
employer securities for that limitation 
year, provided that the securities 
allocated to participants are employer 
securities within the meaning of 
paragraph (g)(l)(ii) of this section.

(5) Amounts considered as annual 
additions. For purposes of applying the 
limitations of section 415(c)(1) and this 
section and for the special dollar 
limitation, in the case of an employee 
stock ownership plan to which an 
exempt loan as described in § 54.4975- 
7(b) has been made, the amount of 
employer contributions which is 
considered an annual addition for the 
limitation year is calculated with 
respect to employer contributions of 
both principal and interest used to repay 
the exempt loan for that limitation year.

(6) Examples. The provisions of this 
paragraph may be illustrated by the 
following examples:

Example (1). Employee N is a participant in 
an employee stock ownership plan 
maintained by his employer, M Corporation, 
which meets the requirements of section 
4975(e)(7) and the regulations thereunder. The 
plan also meets the requirements set forth in 
subparagraph (3) of this paragraph. M does 
not maintain any other qualified plan. The 
limitation year for the plan is the calendar 
year. For 1977, N has compensation (as 
defined in paragraph (a)(3) of this section) of 
$160,000. Without the special dollar limitation 
described in subparagraph (2) of this 
paragraph, under section 415(c)(1), N could 
only have annual additions of $28,175 (the 
lesser of the dollar limitation described in 
section 415(c)(1)(A) as adjusted for cost of 
living increases ($26,175) or the compensation 
limitation described in section 415(c)(1)(B) 
(25% of $160,000=$40,000 )) made to his 
account for the 1977 limitation year. Under 
the special dollar limitation, N would be able



Fed eral R egister /  Vol. 46, No. 4 /  W ednesday, January 7, 1981 /  Rules and Regulations 1711

to have annual additions of $56,350 
($28,175X2) made to his account for the 1977 
limitation year, provided that amounts 
contributed in excess of $28,175 consist solely 
of employer securities. However, Mis also 
subject to the compensation limitation 
described in section 415(c)(1)(B). Therefore, 
even under the special dollar limitation, N 
may only have annual additions of $40,000 
made to his account for the 1977 limitation 
year: Provided, That amounts contributed in 
excess of $28,175 consist solely of employer 
securities within the meaning of paragraph 
(g)(1)(h) of this section.

Example (2). Assume the same facts as in 
example (1), except that N's compensation for 
1977 is $300,000. Because the compensation 
limitation (25% of $300,000=$75,000) is 
greater than the special dollar limitation of 
$56,350, N can have annual additions of 
$56,350 made to his account for the 1977 
limitation year, provided that amounts 
contributed in excess of $28,175 consist solely 
of employer securities.

(h) Special rules for level premium 
annuity contracts under plans benefiting 
owner-employees—(1) In general. The 
compensation limitation described in 
section 415(c)(1)(B) will not be less than 
the contribution described in section 
401(e) which is made for the benefit of 
an owner-employee (within the meaning 
of section 401(c)(3)) for a limitation year 
provided that—

(i) The annual additions with respect 
to such owner-employee for the 
limitation year consist solely of the 
contributions described in this 
paragraph, and

(ii) The owner-employee is not a 
participant at any time during the 
limitation year in a defined benefit plan 
maintained by the employer.

(2) Application o f the non
discrimination rules. In the case bf a 
plan which provides contributions for 
employees who are not owner- 
employees, that plan will not be treated 
as failing to satisfy the non
discrimination rules of section 401(a)(4) 
merely because contributions made on 
behalf of employees who are not owner- 
employees are not permitted to exceed 
the compensation limitation described 
in section 415(c)(1)(B).

(3) Additional rules. For additional 
rules concerning contributions described 
in section 401(e), see § 1.401(e)-4.

§ 1.415-7 Limitation in case of defined 
benefit and defined contribution plan for 
same employee.

(a) Overall limitation—(1) In general. 
Under section 415(e) and this section, in 
any case in which an individual has at 
any time participated in a defined 
benefit plan and also has at any time 
participated in a defined contribution 
plan maintained by the same employer, 
to satisfy the provisions of section 
415(a), the sum of the defined benefit

plan fraction (as defined in paragraph
(b) of this section) and the defined 
contribution plan fraction (as defined in 
paragraph (c) of this section] with 
respect to that participant for any 
limitation year may not exceed 1.4.

(2) Application o f overall limitation to 
employee stock ownership plan! An 
employee stock ownership plan which 
qualifies for, and takes advantage of, the 
special dollar limitation provided in 
section 415(c)(6) and § 1.415-6(g) is still 
subject to the 1.4 limitation of paragraph
(a)(1) of this section.

(b) Defined benefit plan fraction—(1) 
In general. For purposes of paragraph
(a) of this section, the defined benefit 
plan fraction applicable to a participant 
for any limitation year is a fraction—

(1) The numerator of which is the 
projected annual benefit (as defined in 
subparagraph (3) of this paragraph) of 
the participant under the plan 
(determined as of the close of the 
limitation year), and

(ii) The denominator of which is the 
projected annual benefit (as defined in 
subparagraph (3) of this paragraph) of 
the participant under the plan 
(determined as of the close of the 
limitation year) if the plan provided 
such participant the maximum benefit 
allowable under § 1.415-3.
In the event a participant has 
participated in more than one defined 
benefit plan maintained by the 
employer, the numerator of the defined 
benefit plan fraction is the sum of the 
projected annual benefits under all of 
the defined benefit plans.

(2) Participants described in section 
2004(d)(2) o f the Employee Retirement 
Income Security A ct o f 1974. For 
purposes of this paragraph, in the case 
of a participant described in section 
2004(d)(2) of the Employee Retirement 
Income Security Act of 1974 (Pub. L. 93- 
406, 88 Stat. 987), the defined benefit 
plan fraction applicable to such 
participant is deemed not to exceed 1.0 
for any limitation year to which section 
415 and this section apply.

(3) Projected annual benefit. For 
purposes of this section, a participant’s 
“projected annual benefit” is equal to 
the annual benefit (as defined in
§ 1.415—3(b)(l)(i)) to which a participant 
in a defined benefit plan would be 
entitled under the terms of the plan 
based upon the following assumptions:

(i) The participant will continue 
employment until reaching normal 
retirement age as determined under the 
terms of the plan (or current age, if that 
is later).

(ii) The participant’s compensation for 
the limitation year under consideration 
will remain the same until the date the

participant attains the age described in 
subdivision (i) of this subparagraph.

(iii) All other relevant factors used to 
determine benefits under the plan for 
the limitation year under consideration 
will remain constant for all future 
limitation years.

(c) Defined contribution plan 
fraction—(1) In general. For purposes of 
paragraph (a) of this section, the defined 
contribution plan fraction applicable to 
a participant for any limitation year is a 
fraction—

(1) The numerator of which is the sum 
of the annual additions to the 
participant’s account as of the close of 
the limitation year and for all prior 
limitation years, and

(ii) The denominator of which is the 
sum of the maximum amount of annual 
additions which could have been made 
under section 415(c) § 1.1415-6(a) 
(determined without regard to the 
special dollar limitation provided for 
employee stock ownership plans under 
section 415(c)(6) and § 1.415—6(g)) for the 
limitation year and for each prior 
limitation year of the participant’s 
service with the employer (regardless of 
whether a plan was in existence during 
those years).
For purposes of this paragraph, the term 
"annual additions” has the same 
meaning as set forth in § 1.415-6(b).

(2) Special rules for certain annuity 
contracts and individual retirement 
plans, (i) Except as provided in 
subdivision (ii) of this subparagraph, in 
computing the defined contribution plan 
fraction applicable to an individual on 
whose behalf a section 403(b) annuity 
contract has been purchased, the 
amount which is included in the 
denominator of such fraction for a 
particular limitation year is the 
maximum amount which could have 
been contributed under the limitations 
of section 415(c) and § 1.415-6(a) 
applicable to the individual for thè 
particular limitation year. However, if 
the individual elects an alternative 
limitation described in either section 
415(c)(4)(A) or section 415(c)(4)(P) for a 
particular limitation year, the 
denominator of the fraction for such 
limitation year is the maximum amount 
which could have been contributed 
under the applicable limitations of 
section 415(c) and § 1.415-6(a), as 
modified by the alternative limitation 
elected.

(ii) This subdivision provides a rule 
for computing the defined contribution 
plan fraction with respect to an 
individual on whose behalf a section 
403(b) annuity has been purchased prior 
to commencing employment with an 
employer which the individual controls 
(within the meaning of section 414 (b) or
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(c), as modified by section 415(h)) and 
which maintains a defined benefit plan. 
In this situation, the controlled employer 
is considered to be maintaining the 
section 403(b) annuity contract as a 
defined contribution plan under the 
rules of paragraph(h)(2)(i) of this 
section. However, for all years prior to 
commencing employment with the 
controlled employer, the individual does 
not have any years of service (within the 
meaning of subparagraph (l)(ii) of this 
paragraph) with that employer. Thus, for 
each limitation year in which such 
individual did not have a year of service 
with the controlled employer, the 
denominator of the defined contribution 
plan fraction applicable to the 
individual is deemed to equal the 
numerator of that fraction.

(iii) The rules described in this 
paragraph also apply to an individual on 
whose behalf an individual retirement 
plan (as described in section 7701(a)(37)) 
has been maintained.

(iv) See paragraph (h)(4) of this 
section for special rules relating to the 
aggregation of a section 403(b) annuity 
contract and a qualified plan.

(d) Special transitional rules for 
defined contribution plan fraction. For 
purposes of determining the defined 
contribution plan fraction under 
paragraph (c) of this section for any 
limitation year beginning after 
December 31,1975, the following rules 
shall apply with respect to limitation 
years before the first limitation year to 
which section 415 and this section 
apply.

(1) The aggregate amount taken into 
account under paragraph (c)(l)(i) of this 
section in determining the numerator of 
the defined contribution plan fraction is 
deemed not to exceed the aggregate 
amount taken into account under 
paragraph (c)(l)(ii) of this section in 
determining the denominator of the 
fraction. Thus,Tor example, if the 
aggregate amount of actual annual 
additions to the plan for all such 
limitation years is $500,000, while the 
aggregate amount in the denominator is 
$250,000, under the rule set forth in this 
subparagraph, the defined contribution 
plan fraction is $250,000 divided by 
$250,000, or 100 percent

(2) The amount taken into account 
under section 415(c)(2)(B)(i) for each 
such limitation year is an amount equal 
to—

(i) The amount by which the aggregate 
amount of employee contributions 
(whether voluntary or mandatory) for all 
limitation years beginning before

January 1,1976, during which the 
employee was a participant in the plan 
exceeds 10 percent of the employee’s 
aggregate compensation from the 
employer for all such limitation years, 
divided by

(ii) The number of full limitation years 
(counting any part of a limitation year 
as a full limitation year) beginning 
before January 1,1976, during which the 
employee was a participant in the plan. 
Therefore, for purposes of computing the 
numerator of a participant’s defined 
contribution plan fraction for limitation 
years beginning after December 31,1975, 
no employee contributions made to the 
plan before the first limitatiori’year to 
which section 415 and this section apply 
are taken into account as annual 
additions if the aggregate amount of the 
contributions does not exceed 10 
percent of the employee’s aggregate 
compensation from the employer for all 
limitation years prior to the first such 
limitation year.

(3) The special transitional rule 
concerning employee contributions 
provided for in paragraph (d)(2) of this 
section does not apply to any employee 
contributions (whether voluntary or 
mandatory) made on or after October 2,
1973, to the extent that these 
contributions exceed the maximum 
amount of employee contributions 
permitted under the plan as in effect on 
October 2,1973. For purposes of the 
preceding sentence, plan amendments 
approved by the Internal Revenue 
Service before October 2,1973, and 
actually put into effect before January 1,
1974, are considered in effect on 
October 2,1973. Therefore, for purposes 
of computing the numerator of the 
defined contribution plan fraction for 
limitation years beginning after 
December 31,1975, employee 
contributions made between October 2, 
1973 and prior to the first limitation year 
to which section 415 and this section 
apply which exceed the maximum 
amount the employee was permitted to 
contribute under the provisions of the 
plan as in effect on October 2,1973, are 
taken into account as annual additions 
(within the meaning of § 1.415- 
6(b)(l)(ii)).

(4) For purposes of this paragraph, the 
participant’s aggregate compensation for 
all years (whichever are applicable 
under either paragraph (d)(1) or (2) of 
this section) with the employer before 
the first limitation year to which section 
415 applies equals the product of the 
participant's compensation during the

first limitation year to which section 415 
applies times the number of such 
applicable years. However, this special 
rule is available only if records 
necessary for the determination of the 
participant’s aggregate compensation for 
all such applicable years with the 
employer before the first limitation year 
to which section 415 applies are not 
available.

(e) Examples. The provisions of 
paragraphs (a) through (d) of this section 
may be illustrated by the following 
examples:

Example (1). (i) S is an employee of T 
Corporation and is a participant in both the 
noncontributory defined benefit plan and 
noncontributory defined contribution plan 
maintained by the corporation. S became an 
employee of T on July 1,1966. S became a 
participant in the defined benefit plan 
maintained by T on January 1,1968 and he 
became a participant in the defined 
contribution plan maintained by T on January 
1,1970. T uses the calendar year as the 
limitation year for both plans. The current 
limitation year is 1978. S’s compensation (as 
defined in § 1.415—2(d)) from T is as follows:

Limitation year Compensation

1966____
1967.. ™,..
1968 ....
1969 ...
19^0____
1971 ...
1972 ...
1973 ...
1974 _
1975.. .
1976 ...
1977 ...
1978 ...

$3,000
6,000
6,000
8.000
8,000
8.000
9,000

10,000
10,000
11,000
11,000
12,000
12,000

(ii) S’s projected annual benefit (as defined 
in paragraph (b)(3) of this section) as of the 
close of the .current limitation year under the 
terms of the plan is $9,000. S’s compensation 
for the current limitation year is $12,000. 
Therefore, the defined benefit plan fraction 
applicable to S  for the current limitation year 
is .75 or 75 percent (9,000 -i- 12,000). S’s 
defined contribution compensation limitation 
(as described in section 415(c)(1)(B)) for the 
current limitation year is $3,000 (25 percent of 
$12,000). For all limitation years beginning 
before January 1,1978, the maximum 
aggregate amount of annual additions which 
could have been allocated to S's account 
under the defined contribution plan is $25,500 
(aggregate compensation of $102,000 for all 
years of service with T Corporation x  25 
percent). Assume that annual additions 
totaling $11,400 have been allocated to S’s 
account as of the end of the current limitation 
year. Therefore, S ’s defined contribution plan 
fraction as of the end of the current limitation 
year equals

S i 1.400 S i 1.400
________________ ——  __________ e 40 Of 40 pe'cmi
$25 500 •* S3.(XXr S 28,500
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Because the sum (115 percent) of the defined 
benefit plan fraction (75 percent) and the 
defined contribution plan fraction (40 
percent) applicable to S for the current 
limitation year does not exceed 140 percent, 
the limitations of section 415(e) and this 
section are not exceeded.

Example (2). Assume the samè facts as in 
example (1) except that the defined 
contribution plan maintained by T 
Corporation provides for mandatory 
employee contributions of 6% of 
compensation and voluntary employee 
contributions of 10% of compensation.
Assume further that S made the maximum 
allowable employee contributions under the 
plan for each limitation year (including the 
current limitation year) during which he was 
a participant. For limitation years beginning 
before January 1,1976, S made total 
employee contributions of $8,960. However, 
because of the special transitional rule 
applicable to the defined contribution plan 
fraction with respect to employee 
contributions for limitation years beginning 
before January 1,1976 (as described in 
paragraph (d)(2) of this section), only $560 of 
the total employee contributions of $8,960 
made by S will be considered an annual 
addition for each of those limitation years in 
which S was a participant in the plan total 
employee contributions for limitation years in 
which S participated in the plan beginning 
before January 1,1976 of $8,960 minus $5,600 
(10 percent of total compensation of $56,000 
for such years) divided by 6 (the number of 
such years in which S was a participant in 
the plan). Thus, in determining the numerator 
of the defined contribution plan fraction 
applicable to S, because S was a participant 
in the plan for 6 limitation years beginning 
before January 1,1976, the total amount of 
employee contributions that must be taken 
into account as anntial additions for such 
limitation years is $3,360 ($560 X 6). For 
limitation years beginning after January 1, 
1976, S made contributions of $1,760 (for 
limitation year 1976), $1,920 (for limitation 
year 1977) and $1,920 (for limitation year 
1978, the current limitation year). The amount 
of annual additions attributable to such 
contributions under section 415(c)(2)(B) is 
$880 (for limitation year 1976), $960 (for 
limitation year 1977) and $960 (for the current 
limitation year), for a total of $2,800. Thus, 
the defined contribution plan fraction 
applicable to S for the current limitation year 
is

S3.360-» $2,800-t $11.400 $17,560
-------------------------------------------  s s  ________ -  62 or 62

$28,500 $28,500 percent.

Because the sum (137 percent) of the defined 
benefit plan fraction (75 percent) and the 
defined contribution plan fraction (62 
percent) applicable to S for the current 
limitation year does not exceed 140 percent,

the limitations of section 415(e) and this 
section are not exceeded.

Example (3). (i) A is an employee of M 
Corporation and is a participant in both the 
noncontributory defined benefit plan and 
noncontributory defined contribution plan 
maintained by the corporation. A became an 
employee of M on January 1,1969 and 
immediately became a participant in both 
plans. M uses the calendar year as the 
limitation year for both plans. The current 
limitation year is 1978. A’s compensation (as 
defined in § 1.415-2(d)) from M is as foTlows:

Limitation year Compensation

1 .... ......... . $1 oo.ooo
1970....... _.................................   120,000
1971...,.....        130,000
1972 ................. .................... :......................... 160,000
1973 .............. :....... ................. .......................  200,000
1974 ...        240,000
1975 ...............................„................................. 280,000
1976 ......................................   320,000
1977 ......        400,000
1978 ...................        460,000

(ii) A is a participant described in section 
2004(d)(2) of the Employee Retirement 
Income Security Act of 1974. A’s projected 
annual benefit (as defined in paragraph (b)(3) 
of this section) as of the close of the current 
limitation year under the terms of the defined 
benefit plan is $100,000. The defined benefit 
dollar limitation (as described in section 
415(b)(1)(A)) applicable to A for the current 
limitation year is $90,150. Absent the 
provisions of paragraph (b)(2) of this section, 
the defined benefit plan fraction applicable to 
A for the current limitation year would be
1.11 or 111 percent. However, under the 
provisions of paragraph (b)(2) of this section, 
for purposes of computing the overall 1.4 
limitation imposed by section 415(e) and this 
section applicable to A for the current 
limitation year and all future limitation years, 
A’s defined benefit plan fraction is 
considered to equal 1.0 or 100 percent.

(iii) A’s defined contribution dollar 
limitation (as described in section 
415(c)(1)(A)) for the current limitation year is 
$30,050. For the 9 limitation years ending 
before January 1,1978, the maximum amount 
of annual additions which could have been 
allocated to A’s account under the defined 
contribution plan is $230,000 ($25,000 X 7, 
plus $26,825 (adjusted figure for 1976) and 
$28,175 (adjusted figure for 1977)). Assume 
that annual additions totaling $60,000 ($10,000 
of this amount being attributable to the 
current limitation year) have been allocated 
to A’s account as of the close of the current 
limitation year. A’s defined contribution plan 
fraction computed as of the end of the current 
limitation year is .23 or 23 percent

$60000_________  .  .23 Qi 23 percent
$230.000 •» $30.050

Because the sum (123 percent) of the defined 
benefit plan fraction (1.0 or 100 percent) and

the defined contribution plan fraction (.23 or 
23 percent) for the current limitation year 
does not exceed 1.4 or 140 percent, the 
limitations of section 415(e) and this section 
are not violated.

Example (4). (i) J is an employee of M 
Corporation and is the only participant in the 
defined contribution plan maintained by the 
corporation. M uses the calendar year as the 
limitation year for the plan. The current 
limitation year is 1980. For all limitation 
years prior to 1980, the maximum allowable 
contribution was made to the plan. Thus, J’s 
defined contribution plan fraction as of the 
end of 1979 is 1.0 or 100 percent. In 1980, 
before any contributions had been made to 
the defined contribution plan, the defined 
contribution plan is converted into a defined 
benefit plan. The defined benefit plan 

'provides a benefit in the form of a straight 
life annuity equal to 50% of a participant’s 
compensation for the high 3 years of service, ' 
but not less than the amount purchasable by 
J’s account balance. J’s average compensation 
for the high 3 years is $50,000.

(ii) As a result of the conversion of the 
defined contribution plan into the defined 
benefit plan, J becomes subject to the 1.4 
limitation of section 415(e) and this section 
because he has at one time participated in a 
defined contribution plan and has at one time 
participated in a defined benefit plan 
maintained by M. Although the defined 
contribution plan is no longer in existence, J 
must still take the defined contribution plan 
fraction into account. A defined contribution 
plan fraction must continue to be taken info 
account regardless of whether the plan has 
been converted into another plan or whether 
the plan is terminated and distributions are 
made to participants.

(iii) Even though J is subject to the 
limitations of section 415(é) and this 
section, in computing the defined benefit 
plan fraction, the special rule set forth in 
§ 1.415-3(b)(l)(iv) is applicable based on 
the facts of this example. That rule 
provides that when there is a transfer of 
assets or liabilities from one qualified 
plan to another, the annual benefit 
attributable to the assets transferred 
does not have to be taken into account 
by the transferee plan in applying the 
limitations of section 415. (For purposes 
of section 415, a conversion of a defined 
contribution plan into a defined benefit 
plan is considered such a transfer.) 
Assume that one-half of J’s annual 
benefit under the defined benefit plan is 
attributable to the assets transferred 
from the defined contribution plan. This 
means that by applying the special rule 
set forth in § 1.415—3(b)(l)(iv), only one- 
half of J’s projected annual benefit must 
be taken into account in computing J’s 
defined benefit plan fraction.
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Accordingly, because J’s defined benefit 
plan fraction is only 25 percent (Vfe of 
50% of high 3 years of compensation 
($12,500) divided by 100% of high 3 years 
of compensation ($50,000)) and not 50 
percent (which would have been the 
case absent the special rule of § 1.415- 
3(b)(l)(iv), the 140 percent limitation of 
section 415(e) and this section is not 
violated.

(f) Special rules where records are not 
available for past periods—(1) In 
general. The rules described in 
paragraph (f) (2) and (3) of this section 
apply only if the plan is unable to 
compute’the defined contribution plan 
fraction because of the unavailability of 
records with respect to limitation years 
ending before the first limitation year to 
which section 415 applies to the plan.

(2) Defined contribution plan fraction 
for first limitation year to which section 
415 applies to a plan. For purposes of 
paragraph (c) of this section, the defined 
contribution plan fractionfor the first 
limitation year to which section 415 and 
this section apply to a plan equals the 
following fraction:

(i) The numerator of the fraction is the 
sum of the participant’s account balance 
as of the valuation date under the plan 
immediately preceding November 2,
1975, plus any additions to the 
participant’s account made subsequent 
to that valuation date and through the 
end of the first limitation year to which 
section 415 applies to the plan. In 
determining the participant’s account 
balancé as of the valuation date under 
the plan immediately preceding 
November 2,1975, for purposes of this 
subdivision, one-half of all employee 
contributions (whether voluntary or 
mandatory) are not taken into account.

(ii) The denominator of the fraction is 
the sum of the maximum allowable 
annual additions under section 415(c) 
and § 1.415-6 for each limitation year, 
including the first limitation year to 
which section 415 applies to the plan, in 
which the participant had a year of 
service with the employer (see § 1.415- 
3(g)(1) for rules relating to the 
determination of a year of service). In 
determining the maximum allowable 
annual additions for purposes of this 
subdivision, the compensation limitation 
(as described in section 415(c)(1)(B)) 
taken into account for all of such 
limitation years is the applicable 
compensation limitation for the first 
limitation year to which section 415 
applies to the plan and the dollar 
limitation taken into account for each 
such limitation year is the dollar 
limitation described in section 
415(c)(1)(A), as adjusted for cost-of- 
living increases under section 
415(d)(1)(B).

(3) Defined contribution plan fraction 
for future limitation years. For purposes 
of paragraph (c) of this section, with 
respect to all limitation years after the 
first limitation year to which section 415 
applies to the plan, the defined 
contribution plan fraction for the current 
limitation year equals a fraction. The 
numerator of the fraction is the amount 
determined under paragraph (g)(2)(i) of 
this section, plus any subsequent annual 
additions made to the participant’s 
account through the end of the current 
limitation year. The denominator of the 
fraction equals the sum of—

(i) Hie amount determined under ' 
subparagraph (2)(ii) of this paragraph, 
plus

(ii) The sum of the maximum 
allowable annual additions under 
section 415(c) and § 1.415-6 for the 
current limitation year and all prior 
limitation years beginning after the end 
of the first limitation year to which 
section 415 applies to the plan.

(g) Special rule for certain plans in 
effect on date o f enactment. In the case 
of an individual who, on September 2, 
1974, was a participant in a defined 
benefit and defined contribution plan 
maintained by the same employer and 
with respect to whom the sum of the 
defined benefit plan fraction and the 
defined contribution plan fraction for 
the limitation year during which such 
date falls (determined as of the close of 
that limitation year) exceeded 140 
percent, the sum of such fractions may 
continue to exceed 140 percent for any 
particular future limitation year, but 
only if the conditions set forth in 
paragraph (g) (1) and (2) of this section 
are satisfied:

(1) The defined benefit plan fraction 
of the participant computed as of the 
close of the particular limitation year 
does not exceed such fraction computed 
as of the close of the limitation year 
during which September 2,1974, falls.

(2) After September 2,1974,
(i) No employer contributions are 

allocated to the participant’s account 
under any defined contribution plan,

(ii) No forfeitures arising under any 
defined contribution plan are allocated 
to the participant’s account,

(iii) No voluntary employee 
contributions are made by the 
participant under any defined 
contribution or defined benefit plan, and

(iv) No mandatory employee 
contributions are made by the 
participant under any defined 
contribution plan.

(h) Special rules for section 403(b) 
annuity contracts—(1) In general. For 
purposes of section 415, the following 
rules shall apply:

(1) In the case of an annuity contract 
described in section 403(b), the 
participant, on whose behalf the annuity 
contract is purchased, is considered to 
have exclusive control of the annuity 
contract. Accordingly, the participant, 
pnd not the participant’s employer who 
purchased the section 403(b) annuity 
contract, is deemed to maintain the 
annuity contract,

(ii) Any contributions by the employer 
for an annuity contract described in this 
subparagraph are not taken into account 
in computing the defined contribution 
plan fraction applicable to the 
participant for the limitation year.

(2) Special rules under which the 
employer is deemed to maintain the 
annuity contract, (i) The provisions of 
this paragraph and not paragraph (h)(1) 
of this section apply for a particular 
limitation year with respect to a 
participant on whose behalf a section 
403(b) annuity contract is purchased, if 
that participant is in control of any 
employer within the meaning of section 
414 (b) or (c), as modified by section 
415(h). Under these circumstances, the 
section 403(b) annuity contract for the 
benefit of the participant is treated as a 
defined contribution plan maintained by 
both the controlled employer and the 
participant for that limitation year.

(ii) The provisions of this paragraph 
also apply for a particular limitation 
year if a participant on whose behalf a 
section 403(b) annuity contract is 
purchased has elected, under section 
415(c)(4)(D) and § 1.415-6(e)(6), to have 
the provisions of section 415(c)(4)(C) 
and § 1.415-6(e)(5) apply for the taxable 
year with or within which such 
limitation year ends. In such a case, the 
exclusion allowance determined under 
section 403(b)(2)(A) is not applicable to 
the annuity contract for the particular 
limitation year, and the annuity contract 
is treated as a defined contribution plan 
maintained by both the employer and 
the participant for that limitation year.

(iii) For purposes of the limitations of 
section 415(e) and this section, where a 
section 403(b) annuity contract is 
treated as a defined contribution plan 
maintained by the employer under this 
subparagraph, any contributions made 
for the annuity contract for a participant 
are taken into account in computing the 
defined contribution plan fraction 
applicable to that participant for the 
limitation year. Thus, for example, if a 
doctor is employed by an educational 
organization which provides him with a 
section 403(b) annuity contract and also 
maintains a private practice as a 
shareholder owning more than 50 
percent of a professional corporation, 
any qualified defined benefit plan of the 
professional corporation must be
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aggregated with the section 403(b) 
annuity contract for purposes of 
applying the limitations of section 415(e) 
and this section.

(3) Special rule with respect to salary 
reduction agreements. The rules 
provided in this paragraph are 
applicable whether or not the section 
403(b) annuity contract is purchased in 
connection with a salary reduction 
agreement between the employer and 
participant.

(4) Special rules relating to the 
aggregation o f the annuity contract with 
a qualified plan, (i) Where a section 
403(b) annuity contract is aggregated 
with a qualified defined benefit plan in a 
limitation year because of the 
application of the rules of paragraph
(h)(2) of this section, all contributions 
made to the annuity contract for a 
participant in prior limitation years shall 
be taken into account in computing the 
participant’s defined contribution plan 
fraction. However, the rule described in 
the preceding sentence is not applicable. 
if the aggregation is solely attributable 
to the participant’s election to have the 
provisions of section 415(c)(4)(C) apply. 
Accordingly, in any case in which 
aggregation is required as a result of the 
application of paragraph (h)(2)(ii) of this 
section, all contributions ipade to the 
annuity contract for a participant in 
prior limitation years in which 
paragraph (h)(1) of this section was 
applicable do not have to be taken into 
account in computing the defined 
contribution plan fraction applicable to 
the participant.

(ii) Any contributions made to a 
section 403(b) annuity contract for a 
participant in any limitation year in 
which the rules of paragraph (h)(2)(ii) of 
this section are applicable shall be 
taken into account in subsequent 
limitation years even though the rules of 
such paragraph are no longer applicable.

(iii) See paragraph (c)(2) of this 
section for special rules relating to the 
defined contribution plan fraction for a 
participant on whose behalf a section 
403(b) annuity contract has been 
purchased.

(5) Examples. The application of this 
paragraph may be illustrated by the 
following examples:

Example (1). A is employed by a hospital 
which is described in section 501(c)(3) and 
exempt from tax under section 501(a). The 
hospital purchases an annuity contract 
described in section 403(b) on A’s behalf for 
the current limitation year. The hospital also 
maintains a qualified defined benefit plan 
during the current limitation year in which A 
is a participant, 4jut it does not maintain a 
qualified defined contribution plan during 
that limitation year. With respect to the 
annuity contract. A  does not elect to have the

provisions of section 415(c)(4)(C) apply for 
the current limitation year. Also, A is not in 
control of any employer within the meaning 
of section 414 (b) or (c), as modified by 
section 415(h). For purposes of section 415, 
under subparagraph (1) of this paragraph, A 
is considered to have exclusive control of the 
annuity contract. Therefore, because A (and 
not the hospital) is treated as maintaining the 
annuity contract and because the hospital 
does not maintain any defined contribution 
plan, the limitations of section 415(e) and this 
section are not applicable to A for either the 
annuity contract or the hospital’s defined 
benefit plan for the current limitation year.

Example (2). Assume the.same facts as in 
example (1), except that the hospital also 
maintains a qualified defined contribution 
plan during the limitation year in which A is 
a participant. Because the hospital is not 
considered to be maintaining the section. 
403(b) annuity contract, contributions made 
to the annuity contract on behalf of A during 
the current limitation year by the hospital are 
not taken into account in computing the 
defined contribution plan fraction applicable 
to A for the plans maintained by the hospital 
for that limitation year.
. Example (3). Assume the same facts as in 
example (1), except that A has elected to 
have the provisions of section 415(c)(4)(C) 
apply to the annuity contract for the current 
limitation year. Under the special rules 
contained in subparagraph (2) of this 
paragraph, the annuity contract is treated as 
a defined contribution plan maintained by 
the hospital as well as a defined contribution 
plan maintained by A. Accordingly, because 
the hospital is also maintaining a qualified 
defined benefit plan, the limitations of 
section 415(e) and this section are applicable 
to A for the annuity contract and the defined 
benefit plan maintained by the hospital in the 
current limitation year.

Example (4). J is employed by a hospital 
which is described in section 501(c)(3) and 
exempt from tax under section 501(a). The 
hospital purchases an annuity contract 
described in section 403(b) Qn ]’s behalf for 
the current limitation year. The hospital does 
not maintain any qualified plans during that 
limitation year. However, for the limitation 
year, J is in control (within the meaning of 
section 414 (b) or (c), as modified by section 
415(h)) of employer M. M maintains a 
qualified defined benefit plan during that 
limitation year. Under the special rules 
contained in subparagraph (2) of this 
paragraph, the annuity contract is treated as 
a defined contribution plan maintained by M 
(the controlled employer) as well as a defined 
contribution plan maintained by J. Therefore, 
because M is also maintaining a qualified 
defined benefit plan, the limitations of 
section 415(e) and this section are applicable 
to ) for the annuity contract and the defined 
benefit plan maintained by M in the current 
limitation year.

(i) Special rules for individual 
retirement plans. For purposes of 
section 415, an individual on whose 
behalf an individual retirement plan (as 
described in section 7701(a){37)) is 
maintained is considered to have 
exclusive control of such plan.

Therefore, the individual is treated as 
maintaining such plan. However, if that 
individual is in control of any employer 
within the meaning of section 414 (b) or
(c), as modified by section 415(h), the 
individual retirement plan for the benefit 
of such individual is treated as a defined, 
contribution plan maintained by both 
the controlled employer and such 
individual.

§ 1.415-8 Combining and aggregating 
plans.

(a) In general. Under section 415(f) 
and this section, for purposes of 
applying the limitations of section 415
(b), (c), and (e) applicable to a 
participant for a particular limitation 
year— <

i (i) All qualified defined benefit plans 
(without regard to whether a plan has 
been terminated) ever maintained by the 
employer will be treated as one defined 
benefit plan, and

(2) All qualified defined contribution 
plans (without regard to whether a plan 
has been terminated) ever maintained 
by the employer will be treated as one 
defined contribution plan.

(b) Annual compensation taken into 
account where employer maintains 
more than one defined benefit plan. If 
more than one qualified defined benefit 
plan is being aggregated under 
paragraph (a) of this section for a 
particular limitation year, in applying 
the defined benefit compensation 
limitation (as described in section 
415(b)(1)(B)) to the annual benefit of ̂  
participant under each plan, the 
participant’s high 3 years of 
compensation is determined in 
accordance with § 1.415-3(a)(3).

(c) Affiliated employers. Any 
qualified defined benefit plan or 
qualified defined contribution plan 
maintained by any member of a 
controlled group of corporations (within 
the meaning of section 414(b) as 
modified by section 415(h)) or by any 
trade or business (whether or not 
incorporated) under common control 
(within the meaning of section 414(c) as 
modified by section 415(h)) is deemed 
maintained by all such members or such 
trades or businesses.

(d) Section 403(b) annuity contracts—
(1) In general. In the case of an annuity 
contract described in section 403(b), 
except as provided in subparagraph (2) 
of this paragraph, the participant on 
whose behalf the annuity contract is 
purchased is considered to have 
exclusive control of the annuity 
contract. Accordingly, the participant, 
and not the participant’s employer who 
purchased the section 403(b) annuity 
contract, is deemed to maintain the 
annuity contract.
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(2) Special rules under which the 
employer is deemed to maintain the 
annuity contract If a participant on 
whose behalf a section 403(b) annuity 
contract is purchased has elected to 
have the provisions of section 
415(c)(4)(C) and § 1.415-6(e)(5) apply for 
a taxable year, the annuity contract is 
treated as a defined contribution plan 
maintained by both the employer that 
purchased the annuity contract and the 
participant on whose behalf it was 
purchased for the limitation year which 
ends during such taxable year. Even if 
the election under section 415(c)(4)(C) is 
not made, where a participant, on whose 
behalf a section 403(b) annuity contract 
is purchased, is in control of any 
employer within the meaning of section 
414 (b) or (c) as modified by section 
415(h) for a limitation year, the annuity 
contract for the benefit of the participant 
is treated as a defined contribution plan 
maintained by both the controlled 
employer and the participant for that 
limitation year. Thus, for example, if a 
doctor is employed by an educational 
organization which provides him with a 
section 403(b) annunity contract and 
also maintains a private practice as a 
shareholder owning more than 50 
percent of a professional corporation, 
any qualified defined contribution plan 
of the professional corporation must be 
combined with the section 403(b) 
annuity contract for purposes of 
applying the limitations of section 415(c) 
and § 1.415-6. For purposes of this 
paragraph, it is immaterial whether the 
section 403(b) annuity contract is 
purchased as a result of a salary 
reduction agreement between the 
employer and the participant

(e) Multiemployer plans. 
Multiemployer plans, as defined in 
section 414(f), shall not be aggregated 
with other multiemployer plans. 
However, where an employer maintains 
both a plan which is not a 
multiemployer plan and a multiemployer 
plan, the plan which is not a 
multiemployer plan shall be aggregated 
(based on its limitation year) with the 
multiemployer plan to the extent that 
benefits provided under the 
multiemployer plan are provided by 
such employer with respect to a 
common participant. See § 1.415-l(e)(2) 
for a rule relating to the computation of 
the benefits provided by an employer 
under a section 414(f) multiemployer 
plan.

(f) Special rules for combining certain 
plans, etc. If a plan, annuity contract or 
arrangement is subject to a special 
limitation in addition to, or instead of, 
the regular limitations described in 
section 415 (b) or (c), and is combined

under this section with a plan which is 
subject only to the regular section 415 
(b) or (c) limitations, the following rules 
shall apply:

(1) Each plan, annuity contract or 
arrangement which is subject to a 
special limitation must meet its own 
applicable limitation and each plan 
subject to the regular limitations of 
section 415 must meet its applicable 
limitation.

(2) The combined limitations shall be 
the larger of the applicable limitations.

(g) Special priority rule for 
TRASOP’s. For a special rule concerning 
allocations to a participant's account 
under an Employee Stock Ownership 
Plan under section 301(d) of the Tax 
Reduction Act of 1975, see § 1.46- 
6(d)(6)(v).

(h) Examples. The provisions of this 
section may be illustrated by the 
following examples:

Example (1). M is an employee of ABC 
Corporation and XYZ Corporation. ABC 
maintains a qualified noncontributory 
defined benefit plan in which M participates 
and XYZ maintains a qualified defined 
contribution plan in which M participates. 
ABC Corporation and XYZ Corporation are 
members of a controlled group of 
corporations within the meaning of section 
414(b) as modified by section 415(h). Because 
ABC Corporation and XYZ Corporation are 
members of a controlled group of 
corporations within the meaning of section 
414(b) as modified by section 415(h), M is 
treated as being employed by a single 
employer. Thus, M’s annual benefit under the 
defined benefit plan maintained by ABC may 
not exceed the limitations of section 415(b) 
and § 1.415-3; the annual additions to M’s 
account under the defined contribution plan 
maintained by XYZ may not exceed the 
limitations of section 415(c) and § 1.415-6; 
and, in addition, the two plans may not 
exceed the limitations of section 415(e) and 
§ 1.415-7.

Example (2). Assume the same facts as in 
example (1), except that the qualified defined 
benefit plan maintained by ABC Corporation 
provides for employee contributions (whether 
mandatory or voluntary). Under § 1.415-3(d), 
ABC Corporation will be considered to be 
maintaining a defined contribution plan 
consisting of M’s contributions to the defined 
benefit plan. For purposes of applying the 
limitations of section 415(e) and § 1.415-7, the 
qualified defined benefit plan maintained by 
ABC must be combined with the defined 
contribution plan which ABC is considered to 
maintain. In addition, because corporations 
ABC and XYZ are members of a controlled 
group of corporations (within the meaning of 
section 414(b), as modified by section 415(h)), 
for purposes of applying the limitations of 
section 415(c) and § 1.415-6, the qualified 
defined contribution plan maintained by XYZ 
must be combined with the define 
contribution plan which ABC is considered to 
be maintaining and the defined contribution 
plans (as combined) must be aggregated with 
the qualified defined benefit plan maintained

by ABC for purposes of the limitations 
imposed by section 415(e) and § 1.415-7.

§ 1.415-9 Disqualification of plans and 
trusts.

(a) In general. Under section 415(g) 
and this section, with respect to a 
particular limitation year, a plan (and 
the trust forming part of the plan) is 
disqualified in accordance with the rules 
provided in paragraph (b) of this section, 
if any of the following conditions exist:

(1) Annual additions (as defined in
§ 1.415—6(b)) with respect to the account 
of any participant in a qualified defined 
contribution plan maintained by the 
employer exceed the limitations of 
section 415(c) and § 1.415-6.

(2) The annual benefit (as defined in 
§ 1.415—3(b)(1)) of a participant fn a 
qualifed defined benefit plan maintained 
by the employer .exceeds the limitations 
of section 415(b) and § 1.415-3.

(3) The combination of annual 
additions with respect to the account of 
any participant in a qualified defined 
contribution plan and the projected 
annual benefit payable with respect to 
such participant in a qualified defined 
benefit plan maintained by the employer 
exceeds the limitations of section 415(e) 
and § 1.415-7.
For purposes of this paragraph, the 
determination of whether a plan or a 
combination of plans exceeds the 
limitations imposed by section 415 for a 
particular limitation year is, except as 
otherwise provided, made by taking into 
account the aggregation of plan rules 
provided in sections 415(f) and 414 (b) 
and (c) (as modified by section 415(h)).

(b) Rules for disqualification o f plans 
and trusts—(1) In general. Any plan 
(including a trust which forms part of 
such plan) that is disqualified in a 
particular limitation year under the rules 
set forth in this paragraph, shall be 
disqualified as of the first day of the first 
plan year containing any portion of the 
particular limitation year.

(2) Single plan. In the case of a single 
qualified defined benefit plan 
maintained by the employer that 
provides an annual benefit (as defined 
in § 1.415—3(b)(1)) in excess of the 
limitations of section 415(b) and § 1.415- 
3 for any particular limitation year, such 
plan is disqualifed in that limitation 
year. Similarly, if the employer only 
maintains a single defined contribution 
plan under which annual additions (as 
defined in § 1.415-6(b)) allocated to the 
account of any participant exceed the 
limitations of section 415(c) and § 1.415- 
6 for any particular limitation year, such 
plan is also disqualifed in that limitation 
year.

(3) More than one plan. In the event 
that the limitations of section 415(b) and
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§ 1.415-3, or section 415(c) and § 1.415-6 
are exceeded for a particular limitation 
year with respect to any participant 
because of the application of the 
aggregation rules of section 415(f)(1) or 
section 414 (b) or (c), as modified by 
section 415(h), one or more of the plans 
shall be disqualifed in accordance with 
the rules set forth in this subparagraph. 
Similarly, if the limitations of section 
415(e) and § 1.415-7 are exceeded for a 
particular limitation year with respect to 
any participant because of the ^ 
application of such aggregation rules „ 
(although if an individual participates in 
a defined contribution and defined 
benefit plan maintainecfby the same 
employer, these limitations may be 
exceeded even without the application 
of such aggregation rules), one or more 
of the plans shall be disqualified in 
accordance with the following rules:

(i) If there are two plans and one of 
the plans has been terminated at any 
time including the last day of the 
particular limitation year, the plan 
which has not been so terminated 
(whether dr not that plan is a 
multiemployer plan described in section 
414(f)) is disqualified in that limitation 
year.

(ii) If there are two plans and neither 
plan has been terminated at any time 
including the last day of the particular 
limitation year, and if one of the plans is 
a multiemployer plan described in - 
section 414(f), the plan which is not a - 
multiemployer plan is disqualified in 
that limitation year. For purposes of the 
preceding sentence, the determination of 
whether a plan is a multiemployer plan 
described in section 414(f) is made as of 
the last day of the particular limitation 

[year.
(iii) If there are two plans of an 

employer and neither plan has either 
been terminated at any time including

| the last day of the particular limitation 
; year or determined to be a 
multiemployet• plan described in section 

! 414(f) as of such day, the employer may 
elect, in a manner determined by the 
[Commissioner, the plan that is 
disqualified. If the two plans described 
m this subdivision are involved because 
of the application of section 414 (b) or 
fc), as modified by section 415(h), the 
employers of the controlled group may 
elect, in a manner determined by the 
Commissioner, the plan that is 
disqualified. However, the election 
described in the preceding sentence is 
not effective unless made by all of the 
[employers within the controlled group. 
For purposes of this subdivision, the 
Elected plan is disqualified in the 
particular limitation year.
[ election described in
[subdivision (b)(3)(iii) of this paragraph

is not made with respect to the two 
plans described in such subdivision, the 
Commissioner, taking into account all of 
the facts and circumstances, shall have 
the discretion to determine the plan that 
is disqualified in the particular 
limitation year. In making this 
determination, some of the factors that 
will be taken into account include, but 
are not limited to, the number of 
participants in each plan and the 
amount of benefits provided on an 
overall basis by each plan.

(v) If more than two plans are 
involved, a plan or plans shall be 
disqualified in the particular limitation 
year in accordance with the principles 
contained in this subparagraph.

(4) Special rules for simplified 
employee pension. If there are two or 
more plans and if one of the plans is a 
simplified employee pension (as defined 
in section 408(k)), the simplified 
employee pension shall not be 
disqualified until nil of the other plans 
have been disqualified. However, if one 
of the plans has been terminated, the 
simplified employee pension shall be 
disqualified before the terminated plan. 
For purposes of this subparagraph, the 
disqualification of a simplified employee 
pension means that the simplified 
employee pension is no longer described 
under section 408(k).

(c) Special rules concerning section 
403(b) annuity contracts—(1) In general. 
If aggregating or combining a section 
403(b) annuity contract and a qualified 
plan causes the applicable limitations of 
section 415 to be exceeded, the 
exclusion allowance under section 
403(b)(2) shall be adjusted first to the 
extent necessary to satisfy such 
limitations.

(2) Aggregating section 403(b) annuity 
contract and qualified defined benefit 
plan. In the event that aggregating a 
section 403(b) annuity contract and a 
qualified defined benefit plan causes the 
limitations of section 415(e) and § 1.415- 
7 to be exceeded with respect to a 
participant for a particular limitation 
year, the amount of the contribution to 
the annuity contract in excess of such 
limitations is treated as a disqualified 
contribution and therefore includable in 
the gross income of the participant for 
the taxable year with or within which 
that limitation year ends. Furthermore, 
for purposes of computing the exclusion 
allowance under section 403(b)(2)(A) for 
future taxable years with respect to such 
participant, the disqualified contribution 
is treated as an amount contributed by 
the employer for an annuity contract 
which was excludable from the 
participant’s gross income under section 
403(b)(2)(A)(ii). Thus, for future taxable 
years, the exclusion allowance will be

reduced by the amount of the 
disqualified contribution even though 
such amount was not excludable from 
the participant’s gross income in the 
taxable year when it was made. See 
§ 1.415—7(c)(2) for special rules relating 
to the defined contribution plan fraction 
applicable to an individual on whose 
behalf a section 403(b) annuity contract 
has been purchased.

(3) Combining section 403(b) annuity 
contract and qualified defined 
contribution plan. In the event that 
combining a section 403(b)1 annuity 
contract and a qualified defined 
contribution plan under the provisions 
of section 415(f)(1)(B) causes the 
limitations of section 415(c) and § 1.415- 
6 applicable to a participant under the 
defined contribution plan to be 
exceeded for a particular limitation 
year, the excess of the contributions to 
the annuity contract plus the annual 
additions to the plan over such 
limitations is treated as a disqualified 
contribution to the annuity contract and 
therefore includable in the gross income 
of the participant for the taxable year 
with or within which that limitation year 
ends. Furthermore, for purposes of 
computing the exclusion allowance 
under section 403(b)(2)(A) for future 
taxable years with respect to such 
participant, the disqualified contribution 
is treated as an amount contributed by 
the employer for an annuity contract 
which was excludable from the 
participant’s gross income under section 
403(b)(2)(A)(ii). Thus, for future taxable 
years, the exclusion allowance will be 
reduced by the amount of the 
disqualified contribution even though 
such amount was not excludable from 
the participant’s gross income in the 
taxable year when it was made.

(4) Examples. The provisions of this 
paragraph may be illustrated by the 
following examples:

Example (1). N is employed by a hospital 
which purchases an annuity contract 
described in section 403(b) on N’s behalf for 
the current limitation year. The current 
limitation year is N’s first year of service with 
the hospital. Solely for the purpose of 
illustrating the rules set forth in this 
paragraph, assume that N is in control of the 
hospital within the meaning of section 414 (b) 
or (c), as modified by section 415(h).
Therefore, under section 415(e)(5), the section 
403(b) annuity contract is treated as a 
defined contribution plan maintained by the 
hospital and N. The hospital also maintains a 
qualified defined contribution plan during the 
current limitation year in which N 
participates, but it does not maintain any 
other qualified plan. N’s compensation « 
(within the meaning of § 1.415-2(d}} from the 
hospital for the current limitation year is 
$20,000. N does not elect any of the 
alternative limitations provided in section
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415(c)(4) for the section 403(b) annuity 
contract. For the current limitation year, the 
hospital contributes $3,000 for the section 
403(b) annuity contract on N’s behalf, which 
is within the limitations applicable to N 
under the annuity contract (i.e., the lesser of 
the exclusion allowance under section 
403(b)(2)(A) ($4,000) or the limitations of 
section 415(c)(1) ($5,000)). The hospital also 
contributes $3,000 to the qualified plan on N’s 
behalf for the current limitation year (which 
represents the only annual additions 
allocated to N’s account under the plan for 
such year), which is within the $5,000 
limitation of section 415(c)(1) applicable to N 
under the plan. However, under section 
415(f)(1)(B), for purposes of applying the 
limitations of section 415(c) and § 1.415-6, the 
hospital is considered to maintain only one 
defined contribution plan and thus, all 
contributions to the annuity contract and to 
the regular plan must be combined. Because 
the total combined contributions ($6,000) 
exceed the section 415(c) limitation 
applicable to N under the plan ($5,000), under 
the special rules contained in this paragraph, 
$1,000 of the $3,000 contributed to the section 
403(b) annuity contract is considered a 
disqualified contribution and therefore 
currently includable in N’s gross income. 
Furthermore, in computing N’s exclusion 
allowance for the section 403(b) annuity 
contract for future taxable years, besides the 
$3,000 contributed to the qualified plan, the 
$3,000 contributed for the section 403(b) 
annuity contract is also considered an 
amount contributed by the employer and 
excludable from N’s gross income for 
purposes of section 403(b)(2)(A)(ii), even 
though only $2,000 of this amount was 
excludable from N’s gross income.

Example (2). Assume the same facts as in 
example (1), except that instead of the 
defined contribution plan the hospital 
maintains a qualified defined benefit plan 
during the current limitation year in which N 
participates. Because the hospital is 
considered to be maintaining a defined 
contribution plan (in the form of a section 
403(b) annuity contract) in addition to its 
defined benefit plan, the limitations of 
section 415(e) and § 1.415r 7 are applicable to 
N for the current limitation year. If N’s 
defined benefit plan fraction for the current 
limitation year is 1.0, then to satisfy the 
limitations of section 415(e) and § 1.415-7, N’s 
defined contribution plan fraction may not 
exceed .4 for the current limitation year. This 
means that only $2,000 (i.e. 40% of $5,000—the 
applicable limitation to N for the annuity 
contract under the special rule set forth-in 
§ 1.415—7(c)(2)(i)) could have been 
contributed to the annuity contract on N’s 
behalf for the current limitation year without 
violating the 1.4 limitation of section 415(e) 
and § 1.415-7. However, because the hospital 
contributed $3,000 to the section 403(b) 
annuity contract on N’s behalf, under the 
special rules contained in this paragraph, 
$1,000 of this amount is considered a 
disqualified contribution and therefore 
currently includable in N’s gross income. 
Furthermore, in computing N’s exclusion 
allowance for the section 403(b) annuity 
contract for future taxable years, the $3,000 
contributed to the annuity contract is
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considered the amount contributed by the 
employer and excludable from N’s gross 
income for purposes of section 
403(b)(2)(A)(ii), even through only $2,000 of 
this amount was excludable from N’s gross 
income.

§1.415-10 Special aggregation rules.

(a) General rules relating to 
aggregation o f plans during limitation 
year—11) Scope o f aggregation rules. 
This section provides rules for those 
situations in which two or more existing 
plans, which previously were 
unaggregated, are aggregated during a 
particular limitation year on or after the 
effective date of section 415 and these 
regulations, and as a result, the 
limitations of section 415 (b), (c) or (e) 
are exceeded for that limitation year.
The rules described in this section are 
also applicable with respect to the 
aggregation of benefits under a 
multiemployer plan described in section 
414(f) that previously were not required 
to be aggregated.

(2) Controlling date o f aggregation.
For purposes of this section, plans which 
are not aggregated as of the first day of 
a limitation year will not be considered 
aggregated for that limitation year. 
Notwithstanding the preceding sentence, 
if a section 403(b) annuity contract is 
aggregated with a qualified plan 
because of the election by the individual 
on whose behalf the annuity contract is 
purchased to have the provisions of 
section 415(c)(4)(C) apply for the taxable 
year, the annuity contract and the plan 
are deemed to be aggregated as of the 
first day of the limitation year ending 
with or within such taxable year.

(3) Aggregation o f additions and 
benefits. If plans are aggregated under 
this section, the following rules shall 
apply:

(i) All annual additions credited to a 
participant’s account under a defined 
contribution plan prior to the 
aggregation of such plan shall be taken 
into account in computing the 
participant’s defined contribution plan 
fraction for purposes of applying the 
limitations of section 415(e) to the 
aggregated plans.

(ii) The annual benefit or projected 
annual benefit (whichever is applicable) 
of a participant under a defined benefit 
plan prior to the aggregation of suGh 
plan shall be taken into account for 
purposes of applying the limitations of 
section 415(b) or section 415(e) to the 
aggregated plans.

(iii) For a special rule relating to the 
aggregation of contributions to a section 
403(b) annuity contract upon the 
aggregation of the annuity contract with 
a qualified plan, see § 1.415—7(h)(4)(i).

(b) Aggregation o f defined benefit 
plans. In the ease of an individual who 
is a participant in two or more defined 
benefit plans and with respect to whom 
the limitations of section 415(b) and
§ 1.415-3 are exceeded for a particular 
limitation year because of the 
aggregation of the plans for that 
limitation year, the limitations of section 
415(b) and § 1.415-3 may be exceeded 
for that limitation year and for future 
limitation years provided that there is 
no increase in the participant’s accrued 
benefit derived from employer 
contributions during the period within 
which these limitations are being 
exceeded.

(c) Aggregation o f defined benefit and 
defined contribution plan. In the case of 
an individual who has at any time 
participated in a defined benefit plan 
and also has at any time participated in 
a defined contribution plan and with 
respect to whom the limitations of 
section 415(e) and § 1.415-7 are 
exceeded for a particular limitation year 
because of the aggregation of the plans 
for that limitation year, the limitations of 
section 415(e) and § 1.415-7 may be 
exceeded for that limitation year and for 
future limitation years provided that the 
following conditions are complied with 
during that period:

(1) The participant’s accrued benefit 
derived from employer contributions in 
the defined benefit plan is not increased.

(2) No employer contributions are 
allocated to the participant’s account 
under any defined contribution plan.

(3) No forfeitures arising under any 
defined contribution plan are allocated 
to the participant’s account.

(4) No voluntary employee 
contributions are made by the 
participant under any defined benefit or 
defined contribution plan.

(5) No mandatory employee 
contributions are made by the 
participant under any defined 
contribution plan.

(d) Limitation year for aggregated 
plans. I f  the plans which are aggregated 
under this section have different 
limitation years, subparagraph (1) or (2) 
of this paragraph must be complied 
with.

(1) The relevant employer or 
employers must elect the limitation year 
that is to be controlling. This election 
shall be made by the adoption of a 
written resolution by the employer or 
employers. See § 1.415-2(b)(4) for rules 
relating to a change in the limitation 
year.

(2) The employer or employers may 
continue to use different limitation years 
for each plan in accordance with rules 
determined by the Commissioner.



Federal Register /  Vol. 46, No. 4 /. W ednesday, January 7, 1981 /  Rules and Regulations 1719

If, in accordance with paragraph (d)(1) 
of this section, one limitation year is 
elected, and if the plans which are 
aggregated covered at least one common 
participant prior to being aggregated, 
that limitation year shall be applicable 
for past years for purposes of computing 
the defined contribution fraction for 
those years. For special rules relating to 
the computation of the defined 
contribution plan fraction where records 
are not available for past periods, see 
§ 1.415-7(f).

(e) The provisions of this section may 
be illustrated by the following examples:

Example (1). J is an employee of two 
unrelated corporations, N and M. Each 

'. corporation has a qualified defined benefit 
| plan in which J participates. Each plan 
provides a benefit which is equal to 75 

I percent of a participant’s average 
compensation for his high 3 years of service 
and is payable in the form of a straight life 
annuity beginning at age 65. J’s average 
compensation (within the meaning of § 1.415- 

12(d)) for his high three years of service from 
each corporation is $80,000. Each plan uses 
the calendar year for the limitation and plan 
year. In July, 1978, N Corporation becomes a 

I wholly owned subsidiary of M Corporation, 
l and as a result, J is treated as being employed 
j by a single employer under section 414(b). 
[Therefore, because section 415(f)(1)(A) 
[requires that all defined benefit plans of an 
[employer be treated as one defined benefit 
[plan, the two plans must be aggregated for 
[purposes of applying the limitations of 
¡section 415. (Although, under paragraph (a)(2) 
[of this section, since the plans were not 
[aggregated as of the first day of the 1978 
■ limitation year (January 1,1978), they will not 
|be considered aggregated until the limitation 
[year beginning January 1,1979.) As a result of 
[such aggregation, J becomes entitled to a 
[combined benefit which is equal to $120,000, 
[which is in excess of the section 415(b) dollar 
■ imitation for 1979 of $98,100. However, under 
[paragraph (b) of this section, the limitations 
[of section 415(b) and § 1.415-3 applicable to J 
»nay be exceeded in this situation without 
[plan disqualification, so long as J’s accrued 
fcenefit derived from employer contributions 
[is not increased during the period within 
[which the limitations are being exceeded.
1 Example (2). A, age 30, owns all of the ' 
[stock of X Corporation and also owns 10 
percent of the stock of Z Corporation. F, A’s 
Bather, directly owns 75 percent of the stock 
[of Z corporation. Both corporations have 
[qualified defined contribution plans in w,hich 
[ "  Participates and both plans use the 
fcalendar year for the limitation and plan 
B> »r’ ^  s comPensation (within the meaning 
p i § 1.415M5(a)(3)) for 1976 is $40,000 from Z 
Corporation and $150,000 from X 
Corporation. During 1976, annual additions of 
VO.000 are credited to A’s account under the 
■ *,an ^  Corporation, while annual additions
K  i ’825 are credited to A’s account under 
■ he plan of X Corporation. In both instances, 
■ he amount of annual additions represent the 
piaximum allowable under section 415(c) and 
P  1.415-6. On July 15,1976, F dies, and A 
Rf.erits all of F’s stock in Z in 1976. Because 
[ er section 414(b), A is considered to be in

control of X and Z Corporations, the two 
plans must be aggregated for purposes of 
applying the limitations of section 415. 
However, even though A’s total annual 
additions for 1976 are $36,825, the limitations 
of section 415(c) and § 1.415-6 are not 
violated for 1976, because, under paragraph
(a)(2) of this section, the two plans are 
considered separate plans for that year since 
they were not aggregated as of the first day 
of that year.
(FR Doc. 80-40841 Filed 12-30-80; 4:00 pm]
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[T.D. 7750]

Income Tax; Taxable Years Beginning 
After December 31,1954; Voluntary 
Employees’ Beneficiary Associations

AGENCY: Internal Revenue Service, 
Treasury.
a c t i o n : Final regulations.

SUMMARY: This document contains final 
regulations relating to voluntary 
employees’ beneficiary associations.
The regulations provide guidance 
needed to determine whether an 
organization is a voluntary employees’ 
beneficiary association under the 
Internal Revenue Code of 1954, as 
amended, and therefore exempt from 
federal income tax.
DATE: The regulations are, with certain 
exceptions effective for taxable years 
beginning after December 31,1954.
FOR FURTHER INFORMATION CONTACT: 
Kimley R. Johnson o f the Employee 
Plans and Exempt Organizations 
Division, Office of the Chief Counsel, 
Internal Revenue Service, 1111 
Constitution Avenue, N.W., Washington,
D.C. 20224 (Attention: CC:LR:T) (202- 
566-6212, not a toll-free call). 
SUPPLEMENTARY INFORMATION:

Background
On July 17,1980, the Federal Register 

published proposed amendments to the 
Income T ax Regulations (26 CFR Part 1) 
under section 501(c)(9) of the Internal 
Revenue Code of 1954 (45 FR 47871), as 
amended by section 121 of the Tax  
Reform Act of 1969 (83 Stat. 541), 
concerning voluntary employees’ 
beneficiary associations. Approximately 
240 comments were received; a public 
hearing was held on October 14,1980. 
A per consideration of all comments 
regarding the proposed regulations those 
regulations are adopted as revised by 
this Treasury decision.

Control by Employees
Almost all comments requested 

deletion or modification of the provision 
of the proposed regulations which 
required that an association be

controlled by its membership, or by 
independent trustee(s), or by trustees or 
other fiduciaries at least some of whom 
are designated by, or on behalf of, the 
membership. In response to these 
comments, many of which pointed out 
that section 501(c)(9) organizations are 
generally subject to the provisions of 
Title I of the Employee Retirement 
Income Security Act of 1974 (ERISA), 
the proposed regulations have been 
amended to provide that employee 
welfare benefit plans within the scope of 
section 3(1) of ERISA and subject to 
Parts 1 and 4 of Title I of ERISA will be 
considered to be controlled by 
independent trustees. The reporting and 
disclosure requirements of Part 1 of Title 
’  of ERISA are so designed as to ensure 
that employees are informed of the 
status of the association’s benefit plan. 
The fiduciary standards set out in Part 4 
of Title I of ERISA protect the interests 
of participants by establishing 
standards of conduct for plan 
fiduciaries.

The proposed regulations also are 
revised to indicate more clearly that 
where the designation of the trustee(s) 
of a collectively bargained plan is the 
result of the collective bargaining 
process, the plan is deemed to meet the 
control requirement of the regulations. 
Where a plan is negotiated through 
collective bargaining, but the employees’ 
bargaining agent has not bargained for 
the right to participate in selection of the 
trustee and the trustee therefore is 
designated by the employer, the control 
requirement also will be considered 
satisfied. In addition, a financial 
intermediary such a i  a bank, acting in a 
fiduciary capacity, generally will be 
considered to be an independent trustee.

Disproportionate Benefits

A number of commerits suggested that 
the rule against discrimination in the 
provision of benefits has no basis in the 
statutory language of or legislative 
history to section 501(c)(9) and 
requested deletion or modification of 
that rule. However, substantially the 
same provision appeared in the 1969 
version of the proposed regulations, 
published in the Federal Register on 
January 23,1969. That provision, when 
proposed in 1969, attracted little adverse 
comment from the public In addition, 
the Tax Reform Act of 1969, enacted 
nearly one year after the 1969 notice 
was published, amended section 
501(c)(9) and related provisions in 
several respects. Despite these revisions 
to section 501(c)(9), Congress, in the Tax 
Reform Act of 1969, neither changed nor 
commented on this aspect of the 
proposed regulations.
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The antidiscrimination provision is 
retained but clarified. First, the 
regulations recognize that, in 
determining whether a plan 
discriminates in eligibility for 
membership (or for a particular benefit), 
the failure to cover employees 
represented by a collective bargaining 
agent who in the collective bargaining 
process has eschewed membership (or a 
particular benefit) need not be taken 
into account. In addition, the regulations 
indicate that while an employer-funded 
organization may not restrict 
membership or eligibility for benefits to 
officers, shareholders, or highly 
compensated employees of the 
employer, section 501(c)(9) organizations 
need not comply with antidiscrimination 
rules as stringent as those that apply to 
qualified pension trusts described in 
section 401 of the Code. The final 
regulations provide, however, that 
section 501(c)(9) organizations that are 
employer-funded may not provide 
disproportionate benefits, to officers, 
shareholders, or highly compensated 
employees of the funding employer. This 
rule is the same as that contained in the 
1969 proposed regulations. On the other 
hand, these final regulations indicate a 
variety of circumstances under which 
benefits will not be considered 
disproportionate. In particular, they 
indicate that for certain kinds of 
benefits, such as life insurance or 
disability benefits, the provision of 
benefits in amounts that are a uniform 
percentage of compensation of covered 
employees will not be considered 
disproportionate.

In response to several comments, the 
final regulations have been revised to 
indicate that, where a plan does not 
discriminate in eligibility for benefits, 
the fortuitous payment during any year 
of disproportionate benefits to officers, 
shareholders, or highly compensated 
employees, because, for example, such 
individuals as a group suffered more 
adverse experience during the year, will 
not be considered disproportionate.
Membership

Several comments requested deletion 
of the provision that restricts 
membership in voluntary employees’ 
beneficiary associations in the multiple 
employer context (so-called “multi
employer trusts”) to those engaged in 
the same line of business in the same 
geographic locale. This provision is 
retained. First, section 501(c)(9) provides 
for the exemption of associations of 
employees who enjoy some employment 
related bond. Allowing section 501(c)(9) 
to be used as a tax-exempt vehicle for 
offering insurance products to unrelated 
individuals scattered throughout the

country would undermine those 
provisions of the Internal Revenue Code 
that prescribe the income tax treatment 
of insurance companies. Second, it is the 
position of the Internal Revenue Service 
that where an organization such as a 
national trade association or business 
league exempt from taxation under 
section 501(c)(6) operates a group 
insurance program for its members, the 
organization is engaged in an unrelated 
trade or business. See Rev. Rul. 66-151, 
1966-1 C.B. 152; Rev. Rul. 73-386,1973-2 
C.B. 191; Rev. Rul. 78-52,1978-1 C.B. 166. 
To allow trade associations to provide 
insurance benefits through a trust 
exempt under section 501(c)(9) would 
simply facilitate circumvention of the 
unrelated trade or business income tax 
otherwise applicable to such 
organizations.

A number of comments suggested that 
the regulations as proposed would 
prohibit the qualification of plans that 
cover only retired employees. The 
regulations as adopted are clarified to 
indicate that retired members are 
considered to be employees if the retired 
member was at one time an active 
employee.
Life, Sick, Accident, or Other Benefits

The regulations are clarified to 
provide that the definition of a 
dependent for purposes of the provision 
of benefits under section 501(c)(9) is not 
necessarily identical to the definition of 
a dependent under section 152(a). 
Qualified benefits may be provided to a 
minor or student child of a member or 
member’s spouse, or to any other minor 
child residing with the member, even if 
the support test of section 152(a) is not 
met.

Because of uncertainty on the point, it- 
is specifically noted that the regulations 
as proposed and as adopted by this 
Treasury decision permit a section 
501(c)(9) organization that receives 
employer funding to use insurance 
policies involving cash values only 
where the policies are part of a plan of 
so-called “group-permanent” life 
insurance subject to section 79 and the 
regulations thereunder. In addition, the 
revised regulations indicate that 
collectively bargained trusts may 
provide, by reason of section 302(c)(5) of 
the Labor Management Relations Act of 
1947, legal service benefits and 
scholarships to dependents. Such trusts 
may not, although permitted to do so by 
section 302(c)(5), provide any benefit 
that is similar to a pension or other 
retirement income benefit except as 
specifically permitted by the final 
regulations.

Several comments requested that a 
provision be added to state that death

benefits paid by a self-funded plan are 
eligible for exclusion from the gross 
income of the beneficiary under section 
101(a) of the Code. This issue is not 
addressed in these regulations, which 
are intended to clarify the provisions of 
section 501(c)(9) and not to resolve 
income tax or other issues that may 
arise under other sections of the Code.

Finally, several comments suggested 
that the regulations should be revised to 
allow the proceeds of life insurance 
policies provided through a section 
501(c)(9) organization to be settled in the 
form of an annuity to the beneficiary, 
even where the beneficiary does not 
have the option to take the policy 
proceeds in a lump sum. The regulations 
are revised to permit settlement of a life 
insurance policy in the form of an 
annuity where the treatment of the 
annuity is the same as if the annuity had 
been taken in lieu of a lump sum, that is, 
where the interest element in the 
periodic annuity payment is includable 
in the recipient’s gross income.

Effective Dates

Several comments requested a delay 
in the effective date of final regulations, 
particularly because of difficulties in 
meeting the “employee control” and 
“discrimination” tests discussed above. 
The “employee control” test, however, 
has been modified in the fashion 
requested by most commenters. The 
discrimination rules have been revised 
to reflect the concept of 
“disproportionate benefits” contained in 
the 1969 proposed regulations and the 
concept of “disproportionate” itself has 
been clarified in a way requested by 
many commenters. Consequently, the 
effective date of the final regulations 
has not been changed.

Drafting Information

The principal author of this regulation 
is Kimley R. Johnson of the Employee 
Plans and Exempt Organizations 
Division of the Office of Chief Counsel, 
Internal Revenue Service. However, 
personnel from other offices of the 
Internal Revenue Service and Treasury 
Department participated in developing 
the regulations, both on matters of 
substance and style.

Adoption o f Amendments to the 
Regulations

Accordingly, 26 CFR Part 1 is 
amended by adding the following new 
sections immediately after § 1.501(c)(8)— 
1:
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§ i.501(c)(9)-1 Voluntary employees’ 
beneficiary associations, in general.

To be described in section 501(c)(9) an 
organization must meet all of the 
following requirements:

(a) The organization is an employees’ 
association,

(b) Membership in the association is 
voluntary,

(c) The organization provides for the 
payment of life, sick, accident, or other 
benefits to its members or their 
dependents or designated beneficiaries, 
and substantially all of its operations 
are in furtherarice of providing such 
benefits, and

(d) No part of the net earnings of the 
organization inures, other than by 
payment of the benefits referred to in 
paragraph (c) of this section, to the 
benefit of any private shareholder or 
individual.

§ 1.501(c)(9)-2 Membership in a voluntary 
employees’ beneficiary association; 
employees; voluntary association of 
employees.

(a) Membership— (1) In general. The 
membership of an organization 
described in section 501(c)(9) must 
consist of individuals who become 
entitled to participate by reason of their 
being employees and whose eligibility 
for membership is definnd by reference 
to objective standards that constitute an 
employment-related common bond 
among such individuals. Typically, those 
eligible for membership in an 
organization described in section 
501(c)(9) are defined by reference to a 
common employer (or affiliated 
employers), to coverage under one or 
more collective bargaining agreements 
(with respect to benefits provided by 
reason of such agreement(s)), to 
membership in a labor union, or to 
membership in one or more locals of a 
national or international labor union.
[For example, membership in an 
| association might be open to all 
employees of a particular employer, or 
| to employees in specified job 
classifications working for certain 
employers at specified locations and 
who are entitled to benefits by reason of 
one or more collective bargaining 
agreements. In addition, employees of 
lone or more employers engaged in the 
[same line of business in the same 
geographic locale will be considered to 
[share an employment-related bond for 
purposes of an organization through 
[which their employers provide benefits. 
Employees of a labor union also will be 
considered to share an employment- 
delated common bond with members of 
[the union, and employees of an 
[association will be considered to share 
[an employment-related common bond

with members of the association. 
Whether a group of individuals is 
defined by reference to a permissible 
standard or standards is a question to 
be determined with regard to all the 
facts and circumstances, taking into 
account the guidelines set forth in this 
paragraph. Exemption will not be denied 
merely because the membership of an 
association includes some individuals 
who are not employees (within the 
meaning of paragraph (b) of this 
section), provided that such individuals 
share an employment-related bond with 
the.employee-members. Such 
individuals may include, for example, 
the proprietor of a business whose 
employees are members of the 
association. For purposes of the 
preceding two sentences, an association 
will be considered to be composed of 
employees if 90 percent of the total 
membership of the association on one 
day of each quarter of the association’s 
taxable year consists of employees 
(within die meaning of paragraph (b) of 
this section).

(2) Restrictions—(i) In general. 
Eligibility for membership may be 
restricted by geographic proximity, or by 
objective conditions or limitations 
reasonably related to employment, such 
as a limitation to a reasonable 
classification of workers, a limitation 
based on a reasonable minimum period 
of service, a limitation based on 
maximum compensation, or a 
requirement that a member be employed 
on a full-time basis. Similarly, eligibility 
for benefits may be restricted by 
objective conditions relating to the type 
or amount of benefits offered. Any 
objective criteria used to restrict 
eligibility for membership or benefits 
may not, however, be selected or 
administered in a manner that limits 
membership or benefits to officers, 
shareholders, or highly compensated 
employees of an employer contributing 
to or otherwise funding the employees’ 
association. Similarly, eligibility for 
benefits may not be subject to 
conditions or limitations that have the 
effect of entitling officers, shareholders, 
or highly compensated employees of an 
employer contributing to or otherwise 
funding the employees’ association to 
benefits that are disproportionate in 
relation to benefits to which other 
members of the association are entitled. 
See § 1.501(c)(9)-4(b). Whether the 
selection or administration of objective 
conditions has the effect of providing 
disproportionate benefits to officers, 
shareholders, or highly compensated 
employees generally is to be determined 
on the basis of all the facts and 
circumstances.

(ii) Generally permissible restrictions 
or conditions. In general the following 
restrictions will not be considered to be 
inconsistent with § 1.501(c)(9)—2(a)(2)(i) 
or § 1.501(c)(9)-4(b):

(A) In the case of an employer-funded 
organization, a provision that excludes 
or has the effect of excluding from 
membership in the organization or 
participation in a particular benefit plan 
employees who are members of another 
organization or covered by a different 
plan, fuqded or contributed to by the 
employer, to the extent that such other 
organization or plan offers similar 
benefits on comparable terms to the 
excluded employees.

(B) In the case of an employer funded- 
organization, a provision that excludes 
from membership, or limits the type or 
amount of benefits provided to, 
individuals who are included in a unit of 
employees covered by an agreement 
which the Secretary of Labor finds to be 
a collective bargaining agreement 
between employee representatives and 
one or more employers, if there is 
evidence that the benefit or benefits 
provided by the organization were the 
subject of good faith bargaining between 
such employee representatives and such 
employer or employers.

(C) Restrictions or conditions on 
eligibility for membership or benefits 
that are determined through collective 
bargaining, by trustees designated 
pursuant to a collective bargaining 
agreement, or by the collective 
bargaining agents of the members of an 
association or trustees named by such 
agent or agents.

(D) The allowance of benefits only on 
condition that a member or recipient 
contribute to the cost of such benefits, or 
the allowance of different benefits 
based solely on differences in 
contributions, provided that those 
making equal contributions are entitled 
to comparable benefits.

(E) A  requirement that a member (or 
a member’s dependents) meet a 
reasonable health standard related to 
eligibility for a particular benefit.

(F) The provision of life benefits in 
amounts that are a uniform percentage 
of the compensation received by the 
individual whose life is covered.

(G) The provision of benefits-in the 
nature of wage replacement in the event 
of disability in amounts that are a 
uniform percentage of the compensation 
of the covered individuals (either before 
or after taking into account any 
disability benefits provided through 
social security or any similar plan 
providing for wage replacement in the 
event of disability).
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(3) Examples. The provisions of this 
section may be illustrated by the 
following examples:

Example (1). Pursuant to a collective 
bargaining agreement entered into by X 
Corporation and W, a labor union which 
represents all of X Corporation’s hourly-paid 
employees, the X Corporation Union Benefit 
Plan is established to provide life insurance 
benefits to employees of X represented by W. 
The Plan is funded by contributions from X, 
and is jointly administered by X and W. In 
order to provide its non-unionized employees 
with comparable life insurance benefits, X 
also establishes and funds the X Corporation 
Life Insurance Trust. The Trust will not be 
ineligible for exemption as an organization 
described in section 501(c)(9) solely because 
membership is restricted to those employees 
of X who are not members of W.

Example (2). The facts are the same as in 
Example (1) except that the life insurance 
benefit provided to the non-unionized 
employees of X differs from the life insurance 
benefit provided to the unionized employees 
of X pursuant to the collective bargaining 
agreement. The trust will not be ineligible for 
exemption as an organization described in 
section 501(c)(9) solely because the life 
insurance benefit provided to X’s 
nonunionized employees is not same as the 
life insurance benefit provided to X’s 
unionized employees.

Example (3). S  corporation established a 
plan to provide health benefits to all its 
employees. In accordance with the provisions 
of the plan each employee may secure 
insurance coverage by making an election 
under which the employee agrees to 
contribute periodically to the plan an amount 
which is determined solely by whether the 
employee elects a high option coverage or a 
low option coverage and on whether the 
employee is unmarried or has a family. As an 
alternative, the employee may elect high or 
low options, self only or self and family, 
coverage through a local prepaid group 
medical plan. The contributions required of 
those electing the prepaid group medical plan 
also vary with the type of coverage selected, 
and differ from those required of employees 
electing insurance. The difference between 
the amount contributed by employees 
electing the various coverages and the actual 
cost of purchasing the coverage is made up 
through contributions by S to the plan, and 
under the plan, S provides approximately the 
same proportion of the cost for each 
coverage. To fund the plan, S established an 
arrangement in the nature of a trust under 
applicable local law and contributes all 
employee contributions, and all amounts 
which by the terms of the plan it is required 
to contribute, to the trust. The terms of the 
plan do not provide for disproportionate 
benefits to the employees of S and will not be 
considered inconsistent with § 1.501(c)(9)- 
2(a)(2)(i).

Example (4). The facts are the same as in 
Example (3) except that, for those employees 
or former employees covered by Medicare, 
the plan provides a distinct coverage which 
supplements Medicare benefits. Eligibility for 
Medicare is an objective condition relating to 
a type of benefit offered, and the provision of

separate coverage for those eligible for 
Medicare will not be considered inconsistent 
with § 1.501(c)(9)—2(a)(2)(i).

(b) Meaning o f "employee". Whether 
an individual is an “employee” is 
determined by reference to the legal and 
bona fide relationship of employer and 
employee^ The term “employee” 
includes the following:

(1) An individual who is considered 
an employee:

(1) For employment tax purposes 
under Subtitle C of the Internal Revenue 
Code and the regulations thereunder, or

(ii) For purposes of a collective 
bargaining agreement, 
whether or not the individual could 
qualify as an employee under applicable 
common law rules. This would include 
any person who is considered an 
employee for purposes of the Labor 
Management Relations Act of 1947, 61 
Stat. 136, as amended, 29 U.S.C. 141 
(1979).

(2) An individual who became entitled 
to membership in the association by 
reason of being or having been an 
employee. Thus, an individual who 
would otherwise qualify under this 
paragraph will continue to qualify as an 
employee even though such individual is 
on leave of absence, works temporarily 
for another employer or as an 
independent contractor, or has been 
terminated by reason of retirement, 
disability or layoff. For example, an 
individual who in the normal course of 
employment is employed intermittently 
by more than one employer in an 
industry characterized by short-term 
employment by several different 
employers will not, by reason of 
temporary unemployment, cease to be 
an employee within the meaning of this 
paragraph.

(3) The surviving spouse and 
dependents of an employee (if, for 
purposes of the 90-percent test of
§ 1.501(c)(9)-2(a)(l) they are considered 
to be members of the association).

(c) Description o f voluntary 
association o f employees—(1) 
Association. To be described in section 
501(c)(9) and this section there must be 
an eqtity, such as a corporation or trust 
established under applicable local law, 
having an existence independent of the 
member-employees or their employer.

(2) Voluntary. Generally, membership 
in an association is voluntary if an 
affirmative act is required on the part of 
an employee to become a member rather 
than the designation as a member due to 
employee status. However, an 
association shall be considered 
voluntary although membership is 
required of all employees, provided that 
the employees do not incur a detriment

(for example, in the form of deductions 
from pay) as the result of membership in 
the association. An employer is not 
deemed to have imposed involuntary 
membership on the employee if 
membership is required as the result of a 
collective bargaining agreement or as an 
incident of membership in a labor 
organization.

(3) O f employees. To be described in 
this section, an organization must be 
controlled—

(i) By its membership,
(ii) By independent trustee(s) (such as 

a bank), or
(iii) By trustees or other fiduciaries at 

least some of whom are designated by, 
or on behalf of, the membership. 
Whether control by or on behalf of the 
membership exists is a question to be 
determined with regard to all of the 
facts and circumstances, but generally 
such control will be deemed to be 
present when the membership (either 
directly or through its representative) 
elects, appoints or otherwise designates 
a person or persons to serve as chief 
operating officer(s), administrator(s), or 
trustee(s) of the organization. For 
purposes of this paragraph an 
organization will be considered to be 
controlled by independent trustees if it 
is an “employee welfare benefit plan”, 
as defined in section 3(1) of the 
Employee Retirement Income Security 
Act of 1974 (ERISA), and, as such, is 
subject to the requirements of Parts 1 
and 4 of Subtitle B, Title I of ERISA. 
Similarly, a plan will be considered to ? 
be controlled by its membership if it is 
controlled by one or more trustees 
designated pursuant to a collective 
bargaining agreement (whether or not 
the bargaining agejit of the represented 
employees bargained for and obtained _ 
the right to participate in selecting the 
trustees).

(4) Examples. The provisions of this 
section may be illustrated by the 
following examples: •

Example (1). X, a labor union, represents : 
all the hourly-paid employees of Y 
Corporation. A health insurance benefit plan 
was established by X and Y as the result of a 
collective bargaining agreement entered into 
by them. The plan established the terms and 
conditions of membership in, and the benefits 
to be provided by, the plan. In accordance 
with the terms of the agreement, Y 
Corporation is obligated to establish a trust 
fund and make contributions thereto at 
specified rates. The trustees, some of whom 
are designated by X and some by Y, are 
authorized to hold and invest the assets of 
the trust and to make payments on 
instructions issued by Y Corporation in 
accordance with the conditions contained in 
the plan. The interdependent benefit plan 
agreement and trust indenture together create 
a voluntary employees’ beneficiary
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association over which the employees posses 
the requisite control through the trustees 
designated by their representative, X.

Example (2). Z Corporation unilaterally 
established an educational benefit plan for its 
employees. The purpose of the plan is to 
provide payments for job-related educational 

| or training courses, such as apprenticeship 
1 training programs, for Z Corporation 
I employees, according to objective criteria set 
forth in the plan. Z establishes a separate 
bank account which it uses to fund payments 
to the plan. Contributions to the account are 
to be made at the discretion of and solely by 
Z Corporation, which also administers the 
plan and retains control over the assets in the 
fund. Z Corporation’s educational benefit 
plan and the related account do not 

[ constitute an association having an existence 
independent of Z Corporation and therefore 
do not constitute a voluntary employees*

I beneficiary association.
I Example (3). A, an individual, is the 
I incorporator and chief operating officer of 
Lawyers’ Beneficiary Association (LBA). LBA 
is engaged in the business of providing 

I medical benefits to members of the 
[ Association and their families. Membership 
I is open only to practicing lawyers located in 
| a particular metropolitan area who are 
I neither self-employed nor partners in a law 
[firm. Membership in LBA is solicited by 
[insurance agents under the control of X 
[Corporation (owned by A) which, by contract 
[with LBA, is the exclusive sales agent.
[Medical benefits are paid from a trust 
[account containing periodic “contributions” 
[paid by the members, together with proceeds 
[from the investment of those contributions; 

■ Contribution and benefit levels are set by 
■ LBA. The "members” of LBA do not hold 
■ meetings, have no right to elect officers or 
■ directors of the Association, and no right to 
■ replace trustees. Collectively, the subscribers 
■ fo r  medical benefits from LBA cannot be said 
■ t o  control the association and membership is 
■ neither more than nor different from the 
■ purchase'of an insurance policy from a stock 
■ insurance company. LBA is not a voluntary 
■ employees’ beneficiary association.

I  Example (4). U corporation unilaterally 
■ established a plan to provide benefits to its 
■ employees. In accordance with the provisions 
■ o f  the plan, each employee may secure 
■ Insurance or benefit coverage by making an 
■ election under which the employee agrees to 
■ contribute to the plan an amount which is 
■ determined solely by whether the employee 
■ elects a high option coverage or a low option 
■ coverage and on whether the employee elects 
■ s e lf  only or self and family coverage. The 
^Bifference between the amount contributed 
■ t y  employees electing the various coverages 
■ a n d  the actual cost of the coverage is made 
| u p  through contributions by U to the plan. To 
^■ und the plan, U established an arrangement 
■ | n  the nature of a trust under applicable local 

and contributed all employee 
^contributions, and all amounts which by the 
■ e rm  of the plan it was required to provide to 
■ th e  plan, to the trust. The trust constitutes an 
^ ■ ‘employee welfare benefit plan” within the 
■ leaning of, and subject to relevant 
^Requirements of, ERISA. It will be considered 
■ to  meet the requirements of § 1.501(c)(9)- 
■ ?(c)(3).

§ 1.501(c)(9)-3 Voluntary employees’ 
beneficiary associations; life, sick, 
accident, or other benefits.

(a) In general. The life, sick, accident 
or other benefits provided by a 
voluntary employees’ beneficiary 
association must be payable to its 
members, their dependents, or their 
designated beneficiaries. For purposes 
of section 501(c)(9), “dependent” means 
the member’s spouse; any child of the 
member or the member’s spouse who is 
a minor or a student (within the meaning 
of section 151(e)(4)); any other minor 
child residing with the member; and any 
other individual who an association, 
relying on information furnished to it by 
a member, in good faith believes is a 
person described in section 152(a). Life, 
sick, accident, or other benefits may 
take the foim of cash or noncash 
benefits. A voluntary employees’ 
beneficiary association is not operated 
for the purpose of providing life, sick, 
accident, or other benefits unless 
substantially all of its operations are in 
furtherance of the provision of such 
benefits. Further, an organization is not 
described in this section if it 
systematically and knowingly provides 
benefits (of more than a de minimis 
amount) that are not permitted by 
paragraphs (b), (c), (d), or (e) of this 
section.

(b) Life benefits. The term “life 
benefits’’ means a benefit (including a 
burial benefit or a wreath) payable by 
reason of the death of a member or 
dependent. A “life benefit” may be 
provided directly or through insurance.
It generally must consist of current 
protection, but also may include a right 
to convert to individual coverage on 
termination of eligibility for coverage 
through the association, or a permanent 
benefit as defined in, and subject to the 
conditions in, the regulations under 
section 79. A "life benefit” also includes 
the benefit provided under any life 
insurance contract purchased directly 
from an employee-funded association by 
a member or provided by such an 
association to a member. The term “life 
benefit” does not include a pension, 
annuity or similar benefit, except that a 
benefit payable by reason of the death 
of an insured may be settled in the form 
of an annuity to the beneficiary in lieu of 
a lump-sum death benefit (whether or 
not the contract provides for settlement 
in a lump sum).

(c) Sick and accident benefits. The 
term “sick and accident benefits” means 
amounts furnished to or on behalf of a 
member or a member’s dependents in 
the event of illness or personal injury to 
a member or dependent. Such benefits 
may be provided through reimbursement 
to a member or a member’s dependents

for amounts expended because of illness 
or personal injury, or through the 
payment of premiums to a medical 
benefit or health insurance program. 
Similarly, a sick and accident benefit 
includes an amount paid to a member in 
lieu of income during a period in which v 
the member is unable to work due to 
sickness or injury. Sick benefits also 
include benefits designed to safeguard 
or improve the health of members and 
their dependents. Sick and accident 
benefits may be provided directly by an 
association to or on behalf of members 
and their dependents, or may be 
provided indirectly by an association 
through the payment of premiums or. 
fees to an insurance company, medical 
clinic, or other program under which 
members and their dependents are 
entitled to medical services or to other 
sick and accident benefits. Sick and 
accident benefits may also be furnished 
in noncash form, such as, for example, 
benefits in*the nature of clinical care 
services by visiting nurses, and 
transportation furnished for medical 
care.

(d) Other benefits. The term “other 
benefits” includes only benefits that are 
similar to life, sick, or accident benefits. 
A benefit is similar to a life, sick, or 
accident benefit if—

(1) It is intended to safeguard or 
improve the health of a member or a 
member’s dependents, or

(2) It protects against a^contingency 
that interrupts or impairs a member’s 
earning power.

(e) Examples of "other benefits ”. 
Paying vacation benefits, providing 
vacation facilities, reimbursing vacation 
expenses, and subsidizing recreational 
activities such as athletic leagues are 
considered "other benefits”. The 
provision of child-care facilities for 
preschool and school-age dependents 
are also considered “other benefits”.
The provision of job readjustment 
allowances, income maintenance 
payments in the event of economic 
dislocation, temporary living expense 
loans and grants at times of disaster 
(such as fire or flood), supplemental 
unemployment compensation benefits 
(as defined in section 501(c)(17)(D)(i) of 
the Code), severance benefits (under a 
severance pay plan within the meaning 
of 29 CFR § 2510.3-2(b)) and education 
or training benefits or courses (such as 
apprentice training programs) for 
members, are considered “other 
benefits” because they protect against a 
contingency that interrupts earning 
power. Personal legal service benefits 
which consist of payments or credits to 
one or more organizations or trusts 
described in section 501{c)(20) are 
considered “other benefits”. Except to
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the extent otherwise provided in these 
regulations, as amended from time to 
time, “other benefits” also include any 
benefit provided in the manner 
permitted by paragraphs (5) et seq. of 
section 302(c) of the Labor Management 
Relations Act of 1947, 61 Stat. 136, as 
amended, 29 U.S.C. 186(c) (1979).

(f) Examples of nonqualifying 
benefits. Benefits that are not described 
in paragraphs (d) or (e) of this section 
are not "other benefits”. Thus, “other 
benefits” do not include the payment of 
commuting expenses, such as bridge 
tolls or train fares, the provision of 
accident or homeowner’s insurance 
benefits for damage to property, the 
provision of malpractice insurance, or 
the provision of loans to members 
except in times of distress (as permitted 
by § 1.501(c)(9)—3(e)). “Other benefits” 
also do not include the provision of 
savings facilities for members. The term 
“other benefits” does not include any 
benefit that is similar to a pension or 
annuity payable at the time of 
mandatory or voluntary retirement, or a 
benefit that is similar to the benefit 
provided under a stock bonus or profit- 
sharing plan. For purposes of section 
501(c)(9) and these regulations, a benefit 
will be considered similar to that 
provided under a pension, annuity, stock 
bonus or profit-sharing plan if it 
provides for deferred compensation that 
becomes payable by reason of the 
passage of time, rather than as the result 
of an unanticipated event. Thus, for 
example, supplemental unemployment 
benefits, which generally become 
payable by reason of unanticipated 
layoff, are not, for purposes of these 
regulations, considered similar to the 
benefit provided under a pension, 
annuity, stock bonus or profit-sharing 
plan.

(g) Examples. The provisions of this 
section may be further illustrated by the 
following examples:

Example (1). V was organized in 
connection with a vacation plan created 
pursuant to a collective bargaining agreement 
between M, a labor union, which represents 
certain hourly paid employees of T 
corporation, and T. The agreement calls for 
the payment by T  to V of a specified sum per 
hour worked by T employees who are 
covered-by the collective bargaining 
agreement. T  includes the amounts in the 
covered employees' wages and withholds 
income and FICA taxes. The amounts are 
paid by T  to V to provide vacation benefits 
provided under the collective bargaining 
agreement. Generally, each covered 
employee receives a check in payment of his 
or her vacation benefit during the year 
following the year in which contributions 
were made by T to V. The amount of the 
vacation benefit is determined by reference 
to the contributions during the prior year to V

by T on behalf of each employee, and is 
distributed in cash to each such employee. If 
the earnings on investments by V during the 
year preceding distribution are sufficient 
after deducting the expenses of administering 
the plan, each recipient of a vacation benefit 
is paid an amount, in addition to the 
contributions on his or her behalf, equal to 
his/her ratable share of the net earnings of V 
during such year. The plan provides a 
vacation benefit that constitutes an eligible 
“other benefit” described in section 501(c)(9) 
and § 1.501(c)(9)-3(e).

Example (2). The facts are the same as in 
Example 1, except that each covered 
employee of T is entitled, at his or her 
discretion, to contribute up to an additional 
$1,000 each year to V, which agrees in respect 
of such sum to pay interest at a stated rate 
from the time of contribution until the time at 
which the contributing employee’s vacation 
benefit is distributed. In addition, each 
employee may elect to leave all or a portion 
of his/her distributable benefit on deposit 
past the time of distribution, in which case 
interest will continue to accrue. Because the 
plan more closely resembles a savings 
arrangement than a vacation plan, the benefit 
payable to the covered employees of T is not 
a “vacation benefit” and is not an eligible 
“other benefit” described in section 501(c)(9) 
and § 1.501(c)(9)-3 (d) or (e).

§ 1.501(c)(9)-4 Voluntary employees’ 
beneficiary associations; inurement.

(a) General rule. No part of the net 
earnings of an employees’ association 
may inure to the benefit of any private 
shareholder or individual other than 
through the payment of benefits 
permitted by § 1.501(c)(9)-3. The 
disposition of property to, or the 
performance of services for, a person for 
less than the greater of fair market value 
or cost (including indirect costs) to the 
association, other than as a life, sick, 
accident or other permissible benefit, 
constitutes prohibited inurement. 
Generally, the payment of unreasonable 
compensation to the trustees or 
employees of the association, or the 
purchase of insurance or services for 
amounts in excess of their fair market 
value from a company in which one or 
more of the association’s trustees, 
officers or fiduciaries has an interest, 
will constitute prohibited inurement. 
Whether prohibited inurement has 
occurred is a question to be determined 
with regard to all of the facts and 
circumstances, taking into account the 
guidelines set forth in this section. The 
guidelines and examples contained in 
this section are not an exhaustive list of 
the activities that may constitute 
prohibited inurement, or the persons to 
whom the association’s earnings could 
impermissibly inure. See § 1.501(a)-l(c).

(b) Disproportionate benefits. For 
purposes of subsection (a), die payment 
to any member of disproportionate 
benefits, where such payment is not

pursuant to objective and 
nondiscriminatory standards, will not be 
considered a benefit within the meaning 
of § 1.501(c)(9)-3 even though the benefit 
otherwise is one of the type permitted 
by that section. For example, the 
payment to highly compensated 
personnel of benefits that are 
disproportionate in relation to benefits 
received by other members of the 
association will constitute prohibited 
inurement. Also, the payment to. 
similarly situated employees of benefits 
that differ in kind or amount will 
constitute prohibited inurement unless 
the difference can be justified on the 
basis of objective and reasonable 
standards adopted by the association or 
on the basis of standards adopted 
pursuant to the terms of a collective 
bargaining agreement. In general, 
benefits paid pursuant to standards or 
subject to conditions that do not provide 
for disproportionate benefits to officers, 
shareholders, or highly compensated 
employees will not be considered 
disproportionate. See § 1.501 (c)(9)—2(a) 
(2) and (3).

(c) Rebates. The rebate of excess 
insurance premiums, based on the 
mortality or morbidity experience of the 
insurer to which the premiums were 
paid, to the person or persons whose 
contributions were applied to such 
premiums, does not constitute - 
prohibited inurement. A voluntary 
employees’ beneficiary association may 
also make administrative adjustments 
strictly incidental to the provision of 
benefits to its members.

(d) Termination of plan or dissolution 
of association. It will not constitute 
prohibited inurement if, on termination 
of a plan established by an employer 
and funded through an association 
described in section 501(c)(9), any assets 
remaining in the association, after 
satisfaction of all liabilities to existing 
beneficiaries of the plan, are applied to 
provide, either directly or through the 
purchase of insurance, life, sick, 
accident or other benefits within the 
meaning of § 1.501(c)(9)-3 pursuant to 
criteria that do not provide for 
disproportionate benefits to officers, 
shareholders, or highly compensated 
employees of the employer. See
§ 1.501(c)(9)-2(a)(2). Similarly, a 
distribution to members upon the 
dissolution of the association will not 
constitute prohibited inurement if the - 
amount distributed to members are 
determined pursuant to to the terms of a 
collective bargaining agreement or on 
the basis of objective and reasonable 
standards which do not result in either 
unequal payments to similarly situated 
members or in disproportionate
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payments to officers, shareholders, or 
highly com pensated em ployees o f an 
employer contributing to or otherw ise 
funding the em ployees’ association . 
Except as otherw ise provided in the first 
sentence of this paragraph, if the 
association’s corporate charter, articles 
of association, trust instrum ent, or other 
written instrum ent by w hich the 
association w as created , as am ended 
from time to time, provides that on 
dissolution its asse ts  will be distributed 
to its m em bers’ contributing em ployers, 
or if in the ab sen ce o f such provision the 
law of the state  in w hich the association  
was created  provides for such 
distribution to the contributing 
employers, the association  is not 
described in section  501(c)(9).

(e) Example. The provisions of this 
section may be illustrated by the v 
following example:

Example. Employees A, B and C, members 
of the X voluntary employees’ beneficiary 
association, are unemployed. They receive 
unemployment benefits from X. Those to A 
include an amount in addition to those 
provided to B and C, to provide for A’s 
retraining. B has been found pursuant to 
objective and reasonable standards not to 
qualify for the retraining program. C, although 
eligible for retraining benefits has declined. 
X's additional payment to A for retraining 
does not constitute prohibited inurement.

§ 1.501(c)(9)-5 Voluntary employees’ 
beneficiary associations; recordkeeping 
requirements.

(a) Records. In addition to such other 
records which may be required (for 
example, by section 512(a)(3) and the 
regulations thereunder), every 
organization described in section 
501(c)(9) must maintain records 
indicating the amount contributed by 
each member and contributing 
employer, and the amount and type of 
benefits paid by the organization to or 
on behalf of each member.

(b) Cross reference. For provisions 
relating to annual information returns 
with respect to payments, see section 
6041 and the regulations thereunder.

§ 1.501(c)(9)—6 Voluntary employees’ 
beneficiary associations; benefits includible 
in gross income.

(a) In general. Cash and noncash 
benefits realized by a person on account 
of the activities of an organization 
described in section 501(c)(9) shall be 
included in gross income to the extent 
provided in the Internal Revenue Code 
of 1954, including, but not limited to, 
sections 61, 72,101,104 and 105 of the 
Code and regulations thereunder.

(b) Availability of statutory 
exclusions from gross income. The 
availability of any statutory exclusion 
from gross income with respect to

contributions to, or the payment of 
benefits from, an organization described 
in section 501(c)(9) is determined by the 
statutory provision conferring the 
exclusion, and the regulations and 
rulings thereunder, not by whether an 
individual is eligible for membership in 
the organization or by the permissibility 
of the benefit paid. Thus, for example, if 
a benefit is paid by an employer-funded 
organization described in section 
501(c)(9) to a member who is not an 
“employee”, a statutory exclusion from 
gross income that is available only for 
“employees” would be unavailable in 
the case of a benefit paid to such 
individual. Similarly, the fact that, for 
example, under some circumstances 
educational benefits constitute “other 
benefits” does not of itself mean that 
such benefits are eligible for the 
exclusion of either section 117 or section 
127 of the Code.

§ 1.501(c)(9)-7 Voluntary employees’ 
beneficiary associations; section 3(4) of 
ERISA.

The term “voluntary employees’ 
beneficiary association” in section 
501(c)(9) of the Internal Revenue Code is 
not necessarily coextensive with the 
term “employees’ beneficiary 
association” as used in section 3(4) of 
the Employee Retirement Income 
Security Act of 1974 (ERISA), 29 U.S.C. 
1002(4), and the requirements which an 
organization must meet to be an 
"employees’ beneficiary association” 
within the meaning of section 3(4) of 
ERISA are not necessarily identical to 
the requirements that an organization 
must meet in order to be a “voluntary 
employees’ beneficiary association” 
within the meaning of section 501(c)(9) 
of the Code.

§ 1.501(c)(9)—8 Voluntary employees’ 
beneficiary associations; effective date.

(a) General rule. Except as otherwise 
provided in this section, the provisions 
of §§ 1.501(c)(9)-l through 7 shall apply 
with respect to taxable years beginning 
after December 31,1954.

(b) Pre-1970 taxable years. For 
taxable years beginning before January 
1,1970, section 501(c)(9)(B) (relating to 
the requirement that 85 percent or more 
of the association’s income consist of 
amounts collected from members and 
contributed by employers), as in effect 
for such years, shall apply.

(c) Existing associations. Except as 
otherwise provided in paragraph (d), the 
provisions of §§ 1.501(c)(9)—2(a)(1) and
(c)(3) shall apply with respect to taxable 
years beginning after December 31,1980.

(d) Collectively-bargained plans. In 
the case of a voluntary employees’ 
beneficiary association which receives

contributions from one or more 
employers pursuant to one or more 
collective bargaining agreements in 
effect on December 31,1980, the 
provisions of §§ 1.501(c)(9)-l through 5 
shall apply with respect to taxable years 
beginning after the date on which the 
agreement terminates (determined 
without regard to any extension thereof 
agreed to after December 31,1980).

(e) Notwithstanding paragraphs (c) 
and (d) of this section, an organization 
may choose to be subject to all or a 
portion of one or more of the provisions 
of these regulations for any taxable year 
beginning after December 31,1954.
(Sec. 7805 of the Internal Revenue Code of 
1954 (68A Stat. 917; 26 U.S.C. 7805))
William E. Williams,
Acting Commissioner o f Internal Revenue.

Approved: December 30,1980.
Emil M. Sunley,
Acting Assistant Secretary o f the Treasury.
]FR Doc. 80-40835 Filed 12-30-80; 4:00 pm]
BILLING CODE 4830-01-M

Bureau of Alcohol, Tobacco and 
Firearms

27 CFR Part 4

[T.D. ATF-76; Re: Notice No. 335]

Standards of Fill for Wine

a g e n c y : Bureau of Alcohol, Tobacco 
and Firearms (ATF), Treasury. 
a c t i o n : Final rule.

SUMMARY: The Bureau of Alcohol, 
Tobacco and Firearms is (1) adopting a 
50 milliliter standard of fill for wine; (2) 
deleting the bottles per case requirement 
for wine; and (3) making conforming 
changes throughout Part 4 to 
accommodate the conversion of wine to 
the metric standards of fill on January-1,
1979. These amendments are made in 
response to an industry request to add a 
50 ml size to the standards of fill, and to 
update the regulations. 
d a t e : These regulations are effective on 
February 6,1981.
FOR FURTHER INFORMATION CONTACT: 
Charles N. Bacon, Research and 
Regulations Branch, Telephone: 202- 
566-7626.
SUPPLEMENTARY INFORMATION:

Petition for 50 Milliliter Wine Size
On March 17,1980, ATF published in 

the Federal Register a notice of 
proposed rulemaking to add a 50 
milliliter size to the standards of fill for 
wine [Notice No. 335, 45 F R 17025]. The 
proposal would amend § 4.73 to add 50 
milliliters to the sizes in which wine 
may be bottled or imported.
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The proposed 50 ml size (1.7 fluid 
ounces) resulted from a petition 
submitted by the National Association 
of Beverage Importers (NABI), a trade 
association representing importers of 
alcoholic beverages, their petition 
requested a 50 ml size to replace the 2 
fluid ounce size formerly used for 
bottling individual servings of wine. 
Although any type of wine could be 
bottled in the 2 fl. oz. size, NABI noted 
that its primary use was in bottling 
single-person servings of sherry or port 
wine for use on aircraft or railroads. 
Furthermore, NABI pointed out that the
2.0 fluid ounce size was not replaced 
when the metric standards of fill were 
adopted, and that the closest metric size 
of 100 ml (3.4 fl. oz.) is 70% larger. In 
addition, many airlines stated their 
beverage carts would not accommodate 
100 ml bottles. Therefore, NABI 
requested addition of the 50 ml to the 
metric standards of fill. ATF received 
letters from several airlines supporting 
NABI’s petition.
Summary of Public Comments

ATF received 19 written comments in 
response to the proposal for the 50 ml 
standard of fill. Ten comments were 
from consumers, with most favoring the 
adoption of a small size for wine.
Several consumers noted that the 
proposed 50 ml size would allow the 
sale of port or sherry wines on aircraft 
and railroads, and would give the 
traveling public a wine alternative to the 
purchase of distilled spirits products.

Several industry members and their 
associations also commented; all but 
one favored the adoption of the 50 ml 
size. NABI noted that the miniature 
market for sherry and port wines had 
continued to grow in the United States 
and that the market for these products in 
1979 was expected to be approximately
38.000 cases, a substantial increase from
22.000 cases in 1975. They further stated 
that the European Economic Community 
(EEC) authorizes a 50 ml standard of fill 
for wines, and that this size is used 
worldwide for the bottling of single
serving sizes of sherry and port wines. 
American importers especially favored 
the authorization of the 50 ml size in 
order for them to continue supplying 
their customers with single-serving wine 
bottles.

A few consumers were opposed to 
reducing the size of the miniature bottle 
from 2.0 fl. oz. formerly used to 50 rill 
(1.7 fl. oz.). These consumers felt that 50 
ml represents a very small serving of 
wine, and that the price of this bottle 
would not be less to consumers than the
2.0 fl. oz. size, even though 50 ml is 15% 
smaller.

ATF notes that although any wine 
could be bottled in the proposed 50 ml 
size, it is expected that only dessert 
wines such as sherry or port would be 
bottled in this size. We expect that 
single servings of table wines would 
continue to be bottled in other larger, 
more appropriate sizes such as 187 ml 
(6.3 fl. oz.).

ATF also notes that it cannot regulate 
price decisions made by industry 
members since the FAA Act does not 
grant the Government that authority.
Any price change accompanying the 
introduction of a new wine size would, 
therefore, be a marketing decision by 
the companies involved. ATF has, 
however, informed the Council on Wage 
and Price Stability of this proposed 
change.

The Wine Institute, a trade 
association representing many 
California wineries and wine growers, 
opposed the proposal. They contended 
that the presently-authorized 100 ml 
satisfies the need for a single-serving 
portion of wine, and that the 50 ml 
would unnecessarily increase the 
number of wine sizes. Wine Institute 
further noted that the 50 ml size would 
primarily benefit foreign bottlers of port 
and sherry wine.
Authorization of 50 ml Standard of Fill

On the basis of all comments, ATF is 
adding a 50 ml size to the standards of 
fill for wine. This will make available to 
consumers a wine package serving a 
well-established market Authorization 
of a 50 ml size will also allow the United 
States to use the same bottle as used 
within the EEC for individual servings of 
certain wines; as a result, producers will 
not need to make special bottlings of 
wine in other sizes to accommodate the 
United States market.

ATF is, therefore, amending § 4.73 to 
add 50 ml to the metric standards of fill. 
In addition, § 4.37(b) is being amended 
to include the optional statement of 
equivalent fluid ounces (1.7 fl. ounces).
Bottles Per Case Requirement

ATF is deleting the bottles per case 
requirement for wine, § 4.74. This 
section currently requires that metric 
wine bottles be packed with a standard 
number of bottles in each case.

The requirement to pack wine in 
standard cases was adopted with metric 
standards of fill in 1975. Standard cases 
were expected to facilitate taxpayment 
of metric cases, and to simplify the 
warehousing and inventorying of wine 
cases.

Since then, ATF amended § 4.74 by 
allowing a bottler or importer to receive 
an exemption when good cause could be 
shown. These variations from the case

/  Rules and Regulations

requirements are granted when bottles 
are too large or heavy to be packed in 
standard cases, or when State law 
requires other case sizes.

Since the authorization of exemptions, 
ATF has received many requests for 
variances due to unusual bottle shapes 
or to bottles which are too heavy to 
pack in standard cases. ATF is now 
receiving requests by industry members 
who wish, for marketing reasons, to 
package wine in cases of other sizes. For 
example, some retailers are reluctant to 
take full cases of new or slow-moving 
products. In other instances, bottlers 
wish the additional flexibility to market 
cases containing fewer bottles than 
required. The number of these variances 
has created a hardship both for industry 
and for Government. In instances now 
when bottlers wish to ship half cases to 
wholesalers, ATF Ruling 78-5 requires 
them to strap two half cases together in 
order to satisfy this requirement. ATF 
feels the bottles per case requirement 
creates a hardship on industry members 
and is unnecessary. Accordingly, § 4.74 
is being deleted, and the reference to 
§ 4.74 is deleted in § § 4.46 and 4.70.

A similar requirement for packing a 
standard number of bottles per case for 
distilled spirits was deleted by Treasury 
Decision ATF-62, effective January 1,
1980. Thus, this change in Part 4 merely 
conforms the bottles per case 
requirement to that now applying to 
distilled spirits in Part 5. This change is 
liberalizing, does not impose any 
requirements on winery proprietors or 
importers, and does not affect the rights 
of any winery proprietors or importers.
Conforming Changes to the Mandatory 
Metric Standards of Fill

Metric standards of fill for wine 
became mandatory on January 1,1979. 
On that date, all wine was required to 
be bottled in the standard metric sizes 
prescribed in § 4.73. ATF is, therefore, 
making conforming changes throughout 
Part 4. The reference to the mandatory 
bottling date of January 1,1979, is being 
deleted wherever it appears. Also, the 
effective date of the metric standards of 
fill, § 4.73(e) is being deleted as is 
§ 4.73(d), Completeness of conversion.

Drafting Information

The principal author of this document 
is Charles N. Bacon, Research and 
Regulations Branch, Bureau of Alcohol, 
Tobacco and Firearms.

Authority and Issuance

These regulations are issued under the 
authority contained in section 5 of the 
Federal Alcohol Administration Act (49 
Stat. 981, as amended (27 U.S.C. 205)).
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In view of the above, the Director is 
amending 27 CFR Part 4 as follows: 

Paragraph 1. By amending the table of 
sections by removing § 4.74, and by 
revising the title of § 4.46 to read 
“Certificate of nonstandard of fill." As 
amended, the table of sections reads as 
follows:

PART 4—LABELING AND 
ADVERTISING OF WINE 
* * * * *

Subpart E— Requirements for Withdrawal of 
Wine From Customs Custody 
* * • * * *

Sea ’
4.46 Certificate of nonstandard fill.
* 1e 1c it  *

Subpart H—Standards of Fill for Wine
* *  ic it  *

§ 4.74 [Reserved]
Paragraph 2. By amending § 4.37 by (1) 

adding 50 milliliters (1.7 fl. oz.) to the list 
of standard metric sizes in paragraph
(b)(1); by (2) deletingdn paragraphs (a),
(a)(2), and (b) the references to wine 
bottled according to the U.S. standards 
of fill under § 4.72 and deleting the 
references to the mandatory bottling 
date; and by (3) removing paragraph (c) 
as obsolete and redesignating 
paragraphs (d), (e), and (f) as 
paragraphs (c), (d), and (e), respectively. 
As amended, § 4.37 reads as follows:

§ 4.37 Net contents.

(a) Statement o f net contents. The net 
contents of wine for which a standard of 
fill is prescribed in § 4.73 shall be stated 
in the same manner and form as set 
forth in the standard of fill. The net 
content of wine for which no standard of 
fill is prescribed in § 4.73 shall be stated 
in the metric system of measure as 
follows:

(11*  *  *

(2) If less than one liter, net contents 
shall be stated in milliliters (ml).

(b) Statement of U.S. equivalent net 
contents. When net contents of wine are 
stated in metric measure, the equivalent 
volume in U.S. measure may also be 
shown. If shown, the U.S. equivalent 
volume will be shown as follows:

(1) For the metric standards of fill: 3 
liters (101 fl. oz.); 1.5 liters (50.7 fl. oz.); 1 
liter (33.8 fl. oz.); 750 ml (25.4 fl. oz.); 375 
ml (12.7 fl. oz.); 187 ml (6.3 fl. oz.); 100 ml 
(3.4 fl. oz.); and 50 ml (1.7 fl. oz.).
* * * * *

(c) Net contents market in bottle.* * *

(d) Tolerances. * * *
(e) Unreasonable shortages. * * *

Paragraph 3. By amending § 4.46 by (1) 
removing existing paragraph (b) which 
refers to standard metric cases; (2) 
redesignating the remaining paragraphs; 
and (3) revising the section title. As 
revised, § 4.46 reads as follows:

§ 4.46 Certificate of nonstandard fill.
A person may import wine in 

containers not conforming to the metric 
standards of fill prescribed at § 4.73 if 
the wine is—

(a) Accompanied by a statement 
signed by a duly authorized official of 
the appropriate foreign country, stating 
that the wine was bottled or packed 
before January 1,1979;

(b) Being withdrawn from a Customs 
bonded warehouse into which it was 
entered before January 1,1979; or

(c) Exempt from the standard of fill 
requirements as provided by § 4.70(b)(1) 
or (2).

Paragraph 4. By amending § 4.70 by 
removing the reference to 4.74 where it 
appears in paragraphs (b) and (c). The 
amended portions of § 4.70 read as 
follows:

§ 4.70 Application.
*  1c ic  1s *

(b) Sections 4.70-4.73 do not apply 
to—
*  *  *  *  *

(c) Section 4.73 does not apply to wine 
domestically bottled or packed, either in 
or out of customs custody, before 
January 1,1979, if the wine was bottled 
or packed according to the standards of 
fill prescribed by § 4.72.

Paragraph 5. By amending § 4.72 by 
revising paragraph (c) to state that the 
section does not apply after December 
31,1978. As amended, § 4.72 reads as 
follows:

§ 4.72 Standards of fill.
* * * *

(c) This section does not apply after 
December 31,1978.

Paragraph 6. By amending § 4.73-by 
adding 50 milliliters to the standards of 
fill in paragraph (a), and by removing 
paragraphs (d) and (e). As amended,
§ 4.73 reads as follows:

§ 4.73 Metric standards of fill.
(a) Authorized standards o f fill. The 

standards of fill for wine are the 
following:
3 liters 
1.5 liters 
1 liter
750 milliliters 
375 milliliters 
187 milliliters 
100 milliliters 
50 milliliters

(b) Sizes larger than 3 liters. * * *

(c) Tolerances. * * *
§ 4.74 [Removed]

Paragraph 7. By removing § 4.74, 
Bottles per shipping case.

Signed: November 14,1980.
G. R. Dickerson,
Director.

Approved: December 15,1980. 
Richard J. Davis,
Assistant Secretary (Enforcement and 
Operations).
[FR Doc. 81-405 Filed 1-6-81; 8:45 ami 

BILLING CODE 4810-31-M

ENVIRONMENTAL PROTECTION  
AGENCY

40 CFR Part 123 (Subpart F)

[SW -4-FR L 1716-6]

Mississippi’s Application for Phase I 
Interim Authorization of a State 
Hazardous Waste Management 
Program

AGENCY: Environmental Protection 
Agency, Region IV.
a c t i o n : Notice of Final Determination.

s u m m a r y : The purpose of this notice is 
to announce the final determination that 
has been made in regard to an 
application for Phase I Interim 
Authorization submitted by the State of 
Mississippi.

The Environmental Protection Agency 
has reviewed Mississippi’s Application 
for Interim Authorization and has 
determined that Mississippi’s 
Hazardous W aste Program is 
substantially equivalent to the Federal 
program as defined by regulations 
promulgated under the Resource 
Conservation and Recovery Act of 1976 
(RCRA). The State of Mississippi is 
hereby granted interim authorization to 
operate the State program in lieu of 
Subtitle C hazardous waste 
management program (Phase I) in 
accordance with Section 3006(c) of 
RCRA and implementing regulations 
found in 40 CFR Subpart F.
EFFECTIVE DATE: Interim Authorization, 
Phase I, for Mississippi shall become 
effective on January 7,1981,
FOR FURTHER INFORMATION CONTACT: 
John Sullivan, Residuals Management 
Branch, U.S. EPA, Region IV, 345 
Courtland Street, N.E., Atlanta, Georgia 
30365, Telephone (404) 881-3936. 
SUPPLEMENTARY INFORMATION: In the 
May 19,1980, Federal Register (45 FR 
33063), the Environmental Protection 
Agency (EPA) promulgated regulations, 
pursuant to Subtitle C of the Resource 
Conservation and Recovery Act of 1976
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(RCRA), to protect human health and 
the environment from the improper 
management of hazardous wastes. The 
Act (RCRA) includes provisions 
whereby a State agency may be 
authorized by EPA to administer the 
hazardous waste program in that State 
in lieu of a Federally administered 
program. For a State program to receive 
final authorization, its hazardous waste 
program must be fully equivalent to and 
consistent with the Federal program 
under RCRA. In order to expedite the 
authorization of State programs, RCRA 
allows EPA to grant a State agency 
Interim Authorization if its program is 
substantially equivalent to the Federal 
program. During Interim Authorization, 
a State can make whatever legislative or 
regulatory changes that may be needed 
for the State’s hazardous waste program 
to become fully equivalent to the 
Federal program. The Interim 
Authorization program will be 
implemented in two phases 
corresponding to the two .stages in 

» which the underlying Federal program 
will take effect.

The State of Mississippi submitted its 
draft application for Phase I Interim 
Authorization on August 12,1980. After 
detailed review, EPA identified several 
areas of major concern and transmitted 
comments to the State for its 
consideration. The State subsequently 
made revisions to its Application for 
Phase I Interim Authorization in order to 
clarify those aspects of its program 
which had been questioned during the 
EPA review.

On September 26,1980, Mississippi 
submitted to EPA a Final Application for 
Phase I Interim Authorization under 
RCRA. An EPA review team consisting 
of both Headquarters and Regional 
Office personnel made a detailed 
analysis of Mississippi’s hazardous 
waste management program. The 
following issues were raised by the 
review team:

(a) The Attorney General must 
demonstrate that State law provides 
authority for officers to enter hazardous 
waste storage facilities or transporters.

(b) The Attorney General needs to expand 
remarks explaining its authority to 
immediately restrain, by Administrative 
Order or by suit in State court, any person 
from engaging in activity which is 
endangering or causing damage to public 
health or the environment.

(c) The State of Mississippi must show 
authority to sue in courts of competent 
jurisdiction to enjoin any threatened or 
continuing violation of any program 
requirement.

(d) The Attorney General’s Statement must 
clearly explain State program provisions for 
public participation in State administrative or 
court enforcement actions.

To resolve these issues the State 
made revisions mainly in the Attorney 
General’s Statement and also minor 
changes in the MOA and Program 
Description.

(a) The Attorney General cited authority 
granting the Board of Health power to make 
regulations for entry and inspection 
substantially equivalent to Federal entry and 
inspection authority.

(b) The Attorney General’s Statement was 
amended to include further citations of State 
statutes, regulations and court decisions 
authorizing orders to immediately restrain 
certain activities.

(c) The Attorney General cited further 
State statutes supporting the State’s ability to 
sue in courts. Some of the arguments 
regarding immediate restraint authority were 
also applicable to this authority. The State 
has also shown through its Authorization 
Plan, a firm commitment to seek clear 
statutory authority to seek injunctions within 
six months.

(d) The State amended the Program 
Description, MOA, and Attorney General’s 
Statement to provide for public participation 
as required in 40 CFR 123.128.

Responsiveness Summary: As noticed 
in the Federal Register on October 3, 
1980 (45 FR 65632), EPA gave the public 
until November 11,1980, to comment on 
the State’s application. EPA also held a 
public hearing in Jackson, Mississippi, 
on November 5,1980. The oral 
comments received at the public hearing 
and written comments submitted 
directly to EPA are summarized below 
along with EPA’s responses.

Five individuals spoke at the public 
hearing and three written comments 
were received. Their comments and 
EPA’s responses are presented below: 
Comment: Three speakers and two 

letters supported Mississippi’s 
application.

Response: No EPA response is required. 
Comment: At the November 5 hearing, a 

Mississippi State senator stated his 
willingness to introduce whatever 
legislation is necessary and required 
to see that this program is properly 
staffed and funded.

Response: No EPA response is required. 
Comment: A speaker felt that using an 

EPA waste code and a DOT waste 
description was an undue Federal 
burden on generators who must 
manifest their waste.

Response: EPA does not require a 
specific manifest form but does 
require certain information on the 
manifest. This requirement at 40 CFR 
262.21 does include the DOT 
description of wastes but does not 
require the EPA waste code. Each 
State may require a manifest form as 
they deem necessary for their 
program.

Comment: One commenter complained 
that the application was voluminous 
and expensive to copy.

Response: A large part of the State’s 
application is the State’s laws and 
regulations. Copies of regulations 
should be available for distribution. 
The program description, if read 
alone, should give the reader a good 
understanding of how the State plans 
to run its hazardous waste 
management program.

Comment: One speaker argued that 
EPA’s response to Mississippi’s 
application should have been 
available for public comment.

Response: The comments EPA sent to 
the State are not part of the State’s 
application and were not required to 
be available at the public hearing. The 
State normally responds to these 
comments by amending its 
application. This response should be 
available to the public.

Comment: One commenter had several 
problems with the State enforcement 
program. One complaint was the lack 
of citizen participation in violation 
hearings. Another complaint was the 
perceived lack of authority over out- 
of-state waste.

Response: Mississippi has agreed to give 
public notice on any proposed 
settlement of a State enforcement 
action. The State also lists citizen 
participation as an area where future 
legislation is planned. The State does 
have authority over out-of-state 
wastes as soon as they enter the 
State. No State can enforce any 
regulations beyond its State 
boundary.

Comments: Two commenters brought up 
the fact that State law requires State 
regulations be “equivalent to" the 
Federal regulations. One speaker 
thought State regulations must be “as 
stringent as” Federal regulations 
according to State Law. Another 
speaker argued that the State was not 
allowed enough freedom in tailoring 
their regulations to suit the particular 
needs of the State.

Response: The Interim Authorization 
package contains amendments to the 
State Law that are in effect and 
require regulations “be equivalent to” 
Federal regulations. Mississippi law 
directs the Board of Health to pass 
regulations so that the State can 
obtain Interim Authorization as 
requested by the Governor. Although 
the State may obtain Interim 
Authorization by having a program 
“substantially equivalent,” the State 
program must be “equivalent” before 
the State may receive final 
Authorization.
EPA must require a certain amount of

consistency to ensure that hazardous
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waste will be properly managed in all 
States (Section 3006, RCRA). The 
definition and listings of wastes must be 
consistent among States so that 
interstate shipments will be regulated 
from cradle to grave. Even with nearly 
identical regulations, the State will have 
considerable freedom to tailor their 
program to meet the needs of the State. 
Comments: A commenter was 

concerned about possible plans to 
convert a class A landfill to a 
hazardous waste disposal site and 
also concerned about the possible 
move of the Solid Waste Management 
Division to the Department of Natural 
Resources.

Response: The State would have to treat 
any landfill conversion just as they 
would any disposal site. If the 
conversion is made after November 
19,1980, the facility will not qualify 
for Interim Status to operate prior to 
receiving a RCRA permit. The State 
will not be authorized to issue a 
RCRA permit until the State receives 
Phase II Interim or Final 
Authorization.
If the State decides to move the 

Division of Solid Waste Management, 
during Interim Authorization, a new 
MOA would have to be signed with 
EPA. At that time, EPA will decide 
whether the State program continues to 
be substantially equivalent. If the 
program is no longer substantially 
equivalent, EPA would withdraw the 
program.
Comment: A commenter felt the State 

had no power other than court 
injunction to restrain illegal activities. 

Response: The State Board of Health 
may restrain illegal activities through 
administrative orders. (Mississippi 
regulation 402.11-l(h))

Comment: One commenter felt that the 
frequency of inspections by the State 
was not enough and that the State 
required 90 days notice before 
inspection.

Response: The State meets EPA’s 
requirements for inspection frequency 
and inspections may occur at any time 
and especially in response to 
complaints.

Comment: One commenter responded to 
three issues EPA had raised after 
reviewing the Mississipppi 
application. The commenter argued 
that the three points had been 
addressed sufficiently by the 
Mississippi Attorney General. The 
three issues are: entry and inspection 
authority; authority to sue to enjoin 
any threatened or continuing program 
violations; and ability to immediately 
restrain.

Response: On November 7,1980, the 
Mississippi Assistant Attorney

General responded to the three issues 
raised by EPA. The response included 
additional evidence to support 
previous determinations in the 
Attorney General’s Statement.

Comment: A commenter felt that EPA 
should expedite authorization of the 
State program since “it is a simple fact 
that EPA does not have the finances 
nor the resources to administer or 
enforce this program in the various 
States by November 19th or during a 
subsequent interim period of any 
length of time at all.”

Response: EPA will decide whether to 
give Mississippi Interim Authorization 
solely on the merits of the State’s 
application. On November 19,1980, 
EPA will run the hazardous waste 
program in any State that has not 
received Interim Authorization. The 
goal of Interim Authorization is to 
avoid duplication of Federal and State 
requirements by allowing qualified 
State programs to operate in lieu of ~ 
the Federal program.

Comment: One commenter questioned 
whether the State’s application is 
sufficient to safeguard residents near 
proposed disposal sites.

Response: The State has adopted 
regulations substantially equivalent to 
the Federal Interim Status regulations 
(40 CFR 265} for disposal sites. These 
regulations and the final regulations 
(40 CFR 264) are designed to ensure 
the safety of residents near disposal 
sites.

Comment: One commenter questioned 
the future enforcement performance of 
the State~based on its past record.

Response: The State passed regulations 
which became effective November 19, 
1980, and until that date, there has 
been no record of the State enforcing 
hazardous waste regulations. The 
State could have enforced under the 
imminent hazard provisions of its law 
but neither the State nor EPA has 
determined that an imminent hazard 
existed in Mississippi.

Comment: A speaker felt that counties 
were not given sufficient voice in 
siting or operation of facilities. One 
commenter noted the “maximum 
involvement of all interested parties” 
in the development of the State 
program.

Response: Besides the guarantees of 
public participation in permitting, 
where State law permits, counties 
may affect siting through local zoning 
ordinances. The State will not issue 
full RCRA permits to existing facilities 
or permit new facilities under Phase I 
Interim Authorization.

Comment: A commenter felt that the 
State should extend the period of 
post-closure care for sites beyond the 
30 year required period.

Response: The State regulations, as do 
the Federal, allow anyone to request 
an extension of post-closure care 
beyond the required 30 years. These 
petitions will be considered! at the 
time the post-closure plan is 
submitted and at five year intervals 
after the completion of closure. 
(Mississippi Regulations 402.7-117(d))

Comment: A commenter was concerned 
about the statewide and local 
enforcement of transportation 
standards.

Response: The State has included in its 
application a Memorandum of 
Understanding with the United States 
Department of Transportation and the 
Mississippi Public Service 
Commission. These two MOU’s 
explain how the State plans to 
accomplish an equitable statewide 
enforcement of hazardous waste 
transportation regulations. The State’s 
laws, regulations, and enforcement 
program must be judged substantially 
equivalent before the State is granted 
Interim Authorization. If, during 
Interim Authorization, the program is 

' not enforced, EPA may withdraw 
Interim Authorization or withhold 
Final Authorization. Local 
governments with authority to inspect 
transporters can inspect transporters 
and, if violations are discovered, they 
may submit complaints to the State 
for enforcement.

Comment: Concern was voiced over 
whether the State could help 
companies locate disposal sites while 
judging their applications in an 
unbiased manner.

Response: Siting of hazardous waste 
management facilities is one of the 
most difficult program elements for 
any State. The more involvement the 
State has in siting of new facilities, 
the more likely the facility will be 
designed to suit the particular needs 
of the State. A major part of the 
State’s responsibility in permitting 
will be to make sure a facility 
application sufficiently describes a 
site and its operation.

Comment: A commenter states that a 
MOU should be negotiated with the 
Mississippi Emergency Management 
Agency.

Response: The State has furnished« 24- 
hour telephone number for State 
emergency response in the 
Memorandum of Agreement with the 
EPA. The State will be responsible for 
seeing that local agencies are 
informed and involved in emergency 
responses as required by State law. In 
the case of facilities, the contingency 
plan should contain local emergency 
response unit telephone numbers. In 
the case of interstate transportation,
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the transporter may have to rely on a 
national response number. Intrastate 
transporters will be assured of having 
the proper State response number. 

Comment: One commenter questioned 
whether Mississippi is legally entitled 
to Interim Authorization based on the 
criteria that a State has to have an 
effective State hazardous waste 
program in existence as of August 17, 
1980.

Response: EPA interprets the word 
“program” as used above to mean 
enabling legislation only. (See Federal 
Register dated May 19,1980, page 
33387.) In addition, all aspects of the 
State program must be “substantially 
equivalent” to the Federal program by 
the time Interim Authorization is 
actually granted. Mississippi is in 
compliance with these requirements 
in that it had enacted enabling 
legislation before August 17,1980, and 
its program will be substantially 
equivalent to the Federal program on 
November 19,1980, when its 
regulations become effective. 

Comment: One commenter expressed 
concern over the regulations 
governing the transportation of 
hazardous wastes. In particular, he 
was concerned that the EPA, U.S. 
Department of Transportation, and 
State regulations be uniform so as to 
minimize the difficulties that 
interstate transporters would face.
The commenter requested that States 
which receive Interim Authorization 
be required to comply with a general 
provision which would allow that a 
carrier who was in compliance with 
the Federal requirements would be 
deemed to be in compliance with 
State requirements as well.
Finally, with regard to any subsequent 

change in the rules affecting rail 
carriers, the commenter requested that 
the State be required to amend its 
regulations accordingly.
Response: EPA shares the commenter's 

concerns regarding the interstate 
movement of hazardous wastes. 
Mississippi’s regulations require 
transporters in any mode to comply 
with standards identical to the 
Federal standards.
Because the State program is expected 

to operate “in lieu o f ’ the Federal 
program, EPA cannot require the State 
to set aside its rules without due 
process. However, the State is required 
to modify its regulations within one year 
of the date of promulgation (see 40 CFR 
§ 123.13(e)), unless a statutory change is 
required. Two years will be allowed for 
making statutory changes.

Because the Federal regulations allow 
States to have more stringent standards 
than Federal standards for transporters,

compliance with Federal standards 
cannot necessarily assure compliance 
with those State standards which are 
more stringent. However, a State’s 
transportation requirements must not 
place an undue burden so as to interfere 
with interstate commerce.

Dated: December 30,1980.
Rebecca W. Hanmer,
Regional Administrator.
(FR Doc. 81-453 Filed 1-6-81; 8:45 am]

BILUNG CODE 6560-30-M

DEPARTMENT OF THE INTERIOR 

Office of the Secretary 

41 CFR Part 14-2

Protests Against Awards

AGENCY: Department of the Interior. 
a c t i o n : Final rule.

s u m m a r y : The Interior Procurement 
Regulations are hereby revised to 
transfer the responsibility for handling 
bid protests filed in the General 
Accounting Office. The responsible 
office is hereby changed from the Office 
of Acquisition and Property 
Management to the Office of the 
Solicitor. This action is taken pursuant 
to recommendations following a 
departmental review of legal activities 
within the Office of the Secretary and its 
Bureaus and Offices.
DATE: Effective date of the revision shall 
be January 7,1981.
FOR FURTHER INFORMATION CONTACT: 
Peter Kolls, Division of Acquisition and 
Grants, Office of Acquisition and 
Property Management, Department of, 
the Interior, (202) 343-5914. 
SUPPLEMENTARY INFORMATION: The 
primary author of this rule is Peter Kolls, 
Division of Acquisition and Grants, 
Office of Acquisition and Property 
Management, Department of the 
Interior, 18th & C Streets, N.W., 
Washington, D.C. 20240, telephone (202) 
343-6431.

Waiver. It is the general policy of the 
Department of the Interior to allow time 
for interested parties to participate in 
the rulemaking process. However, the 
amendments contained herein are 
entirely administrative in nature and 
public participation would serve no 
useful purpose. Therefore, the public 
rulemaking process is waived in 
accordance with 5 U.S.C. 553.

Impact: The Department of the Interior 
has determined that this document is not 
a significant rule anji does not require a 
regulatory analysis under Executive 
Order 12044 and 43 CFR Chapter 14.

Accordingly, 41 CFR Chapter 14 is 
amended as stated below, pursuant to 
the authority of the Secretary of the 
Interior contained in Section 205(c), 63 
Stat. 390; 40 U.S.C. 486(c); and 5 U.S.C. 
301.

Dated: December 24,1980.
William L. Kendig,
Deputy Assistant Secretary o f the Interior.

PART 14-2— PROCUREMENT BY 
FORMAL ADVERTISING

Subpart 14-2.4— Opening of Bids and 
Award of Contract

§ 14-2.407-8 is amended by deleting 
paragraphs (b) through (h) and inserting 
the following:

§ 14-2.407-8 Protests against award.
*  *  *  *  *

(b) Responsibility. The Office of the 
Solicitor shall be responsible for 
handling bid protests filed in the 
General Accounting Office. All 
communications relative to protests at 
the GAO shall be coordinated with the 
Assistant Solicitor for Procurement.

(c) Notice o f Protest. Upon being 
advised by the GAO of the receipt of a 
protest, the Office of the Solicitor will 
inform the appropriate procuring 
activity which will immediately notify 
the contracting officer. The contracting 
officer shall then promptly notify all 
interested parties by telephone that a 
protest has been filed with the GAO. A 
written record of such telephonic notices 
shall be placed in the procurement file. 
After receiving a copy of the protest 
from GAO and its request for an 
administrative report, the Office of the 
Solicitor will promptly furnish the same 
to the procuring activity which shall in 
turn promptly transmit copies to the 
contracting officer and request a written 
report. The contracting officer shall 
promptly transmit by letter a copy of the 
protest to all interested parties.
Copies of such cover letters shall be 
sent concurrently to the Assistant 
Solicitor for Procurement. Cover letters 
should contain the advice contained in
§ l-2.407-8(a)(3) of this title, including 
instructions that any comments 
submitted to GAO should also be 
submitted to the contracting officer and 
the Assistant Solicitor for Procurement.

(d) Submission o f report. (1) All 
personnel shall handle protests on a 
priority basis. Within 25 working days 
after receipt by the Office of the 
Solicitor of the GAO’s request for an 
administrative report, such report or a 
statement setting forth the reasons for 
delay and the expected date of 
submission shall be submitted to the 
GAO. The procuring activity will have
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no more than 20 working days from 
receipt of the request for an 
administrative report from the Solicitor’s 
Office to deliver such report, to the 
Assistant Solicitor for Procurement. (2) 
The administrative report responsive to 
the protest, shall be appropriately titled 
and dated, shall cite the GAO file 
number, shall include the documents 
and statements required by § 1-2.407- 
8(a)(2) of this title and shall be signed by 
the contracting officer or his 
representative. Reports shall be 
prepared with the assistance of-the local 
legal counsel of the Department. If 
appropriate, the report shall contain a 
statement regarding any urgency for the 
procurement and the extent to which a 
delay in award may result in significant 
performance difficulties or additional 
expense to the Government. If award is 
not urgent, a statement shall be included 
giving an estimate of the length of time 
an award may be delayed without 
significant expense or difficulty in 
performance. The procuring activity 
shall submit an original and four 
complete copies of the contracting 
officer’s report to the Assistant Solicitor 
for Procurement plus one complete copy 
for each interested party. Contracting 
officers must assure that no trade 
secrets or commercial or financial 
information which is privileged or 
confidential is disclosed to those not 
authorized to have access thereto. 
Transmittal letters forwarding the report 
to the GAO and to interested parties 
will be prepared by the Office of the 
Solicitor. All reports to GAO will be 
reviewed and sumamed by the Chief, 
Division of Acquisition and Grants prior 
to submittal to GAO. The review will be 
completed within three workings days of 
receipt from the Solicitor’s Office.

(e) Determination to Make Award. (1) 
If a written protest before award has 
been lodged with the procuring activity 
only, the procedures of § l-2.407-8(b) of 
this title shall be followed. Prior to 
making an award of a contract under the 
circumstances set forth in § 1-2.407- 
8(b)(4) of this title, the contracting 
officet'shall obtain the advice of the 
appropriate office of the Solicitor. (2) If a 
protest before award has been lodged 
directly with the GAO and the 
contracting officer determines in writing 
that it is necessary to make an award 
under § l-2.407-8(b)(4) of this title, such 
determination must be approved by the 
head of the procuring activity concerned 
and by the Director, Office of 
Acquisition and Property Management 
who shall consult with the Assistant 
Solicitor for Procurement, before 
proceeding with the award.

(f) Protests After Award. Protests 
received after award of a contract are 
subject to the same procedures for 
processing as set forth in this § 14- 
2.407-8(c) of this title. Reports on 
protests after award shall include a 
statement of the status of performance 
under the contract and the date 
anticipated for contract completion.

(g) Report of Corrective Action. If a 
GAO decision contains a 
recommendation for corrective action 
and directs the agency’s attention to 
section 236 of the Legislative 
Reorganization Act (31 U.S.C. 1176), the 
GAO will transmit a copy of the 
decision to the Congressional 
committees named in section 232 of the 
Act (31 U.S.C. 1172). The Department is 
required by section 236 of the Act to 
submit to the House and Senate 
Committees on Appropriations and 
Government Operations a written 
statement of the corrective action taken. 
The required statement shall be 
prepared and submitted by the head of 
the procuring activity concerned to the 
Director, Office of Acquisition and 
Property Management within fifty 
calendar days after the date of the GAO 
decision. After reviewing the statement 
with the Assistant Solicitor for 
Procurement, the Director, Office of 
Acquisition and Property Management 
will transmit the statement to the 
appropriate committees. Action on other 
GAO decisions recommending 
corrective action will be the 
responsibility of the Director, Office of 
Acquisition and Property Management.
[FR Doc. 81-468 Filed 1-6-81; 8:45 am]
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Federal Property Management 
Regulations, Temporary; Use of 
Contract Airline Service Between 
Selected City-Pairs
AGENCY: General Services 
Administration.
ACTION: Temporary regulation.

s u m m a r y : GSA, on behalf of Federal 
agencies, including the Department of 
Defense, has entered into contracts of 6- 
months duration with certificated air 
carriers to provide transportation at 
reduced fares for official travel between 
selected cities (city-pairs). This 
regulation prescribes policies, 
procedures, and requirements that apply 
to Federal agencies when contract

airline passenger transportation is :v, 
provided.
DATES: Effective date: January 1,1981; 
Expiration date: January 1,1982.
FOR FURTHER INFORMATION CONTACT: 
John Millington, Ed Hochard or Sean 
Allan, Transportation Management 
Division, Transportation and Public 
Utilities Service (202-275-6144 or 275- 
1049).
SUPPLEMENTARY INFORMATION: In 
supplement 10, FPMR Temporary 
Regulation A - ll ,  users should change all 
FPMR A-15 references to FPMR A-17. 
The General Services Administration 
has determined that this regulation will 
not impose unnecessary burdens on the 
economy or on individuals and, 
therefore, is not significant for the 
purposes of Executive Order 12044.
(Sec. 205(c), 63 Stat. 390; 40 U.S.C. 486(c))

In 41 CFR 101, the following 
temporary regulation is added to the 
appendix at the end of subchapter A to 
read as follows:
December 31,1980.
To: Heads of Federal Agencies.
Subject: Use of contract airline service 

between selected city-pairs.
1 .'Purpose. This regulation prescribes 

policies, procedures, and requirements 
applicable to Federal agencies when 
scheduled airline passenger 
transportation service is needed for 
official travel between selected cities 
(city-pairs).

2. Effective date. This regulation is 
effective on January 1,1981.

3. Expiration date. This regulation 
expires on January 1,1982, unless 
superseded or canceled.

4. Background.
a. The General Services 

Administration, Transportation and 
Public Utilities Service (TPUS), has 
increased the number of city-pairs and 
has expanded the scope of airline 
contracts with certificated air carriers to 
furnish air passenger transportation for 
official Government travel at reduced 
fares.

b. Except for the travel conditions 
indicated in paragraph 10b, the 
Government has agreed to place all of 
its official air travel with the contractor 
air carriers providing scheduled service 
between the city-pairs listed in the 
attachment A.

5. Scope.
A. This regulation applies to executive 

and other Federal agencies to the extent 
specified in the Federal Property and 
Administrative Services Act of 1949, as 
amended, and 5 U.S.C. 5701 et seq.
. b. The Department of Defense (DOD) 

shall follow the procedures established 
in the Military Traffic Management


