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• Primary and Secondary Indium
• Primary Lithium
• Primary Manganese
• Primary Magnesium
• Secondary Magnesium
• Primary Mercury
• Secondary Mercury
• Primary Molybdenum
• Secondary Molybdenum
• Primary Nickel
• Secondary Nickel
• Secondary Plutonium
• Primary Potassium
• Primary Rare Earths
• Primary Rhenium
• Secondary Rhenium
• Primary Rubidium
• Primary Platinum Group
• Primary Silicon
• Primary Sodium
• Secondary Tantalum
• Primary Tin
• Secondary Tin
• Primary Titanium
• Secondary Titanium
• Secondary Tungsten
• Primary Uranium
» Secondary Uranium
• Secondary Zinc
• Primary Zirconium
Paint and Ink Industry
• Solvent Base Process
• Solvent Wash Process
Paving and Roofing Industry
• Asphalt Concrete
• Asphalt Emulsion
• Linoleum
• Printed Asphalt Felt
• Roofing
Pulp, Paper, Paperboard, and Converted 
Paper Industry
• Converted Paper Industry 
Rubber Processing Industry
• Latex-Dipped, Latex-Extruded, and Latex 

Molded Goods
• Latex Foam
• Small-sized General Molded, Extruded and 

Fabricated Rubber Plants
• Medium-sized General Molded, Extruded 

and Fabricated Rubber Plants
• Large-sized General Molded, Extruded and 

Fabricated Rubber Plants
• Synthetic Crumb Rubber Production— 

Emulsion Polymerization
• Synthetic Crumb Rubber Production— 

Solution Polymerization
• Synthetic Latex Rubber Production
• Tire & Inner Tube Production
Textile Industry
• Apparel Manufacturing
• Cordage and Twine
• Low Water Use Processing (Greige Mills)
• Padding and Upholstery Filling
Timber Products Processing
• Barking Process
• Finishing Processes
• Hardboard—Dry Process
• Log Washing
• Particleboard
• Planing Mills
• Sawmills

• Veneer
• Wet Storage
• Wood Preserving (Inorganics) Process

PART 125—CRITERIA AND 
STANDARDS FOR THE NATIONAL 
POLLUTANT DISCHARGE 
ELIMINATION SYSTEM

S ubpart D—Criteria and  S tan d a rd s  for 
Determ ining Fundam entally D ifferent 
F ac to rs  U nder S ec tio n s 301(b)(1)(A), 
301(b)(2) (A) and  (E )[and 3 07(b )] o f  
THE ACT

2. 40 CFR Part 125 subpart D is 
amended by deleting “and 307(b)” from 
the title of the subpart.

3.40 CFR § 125.30 is amended to read 
as follows:

§ 125.30 Purpose and scope.
(a) This subpart establishes the 

criteria and standards to be used in 
determining whether effluent limitations 
alternative to those required by 
promulgated EPA effluent limitations 
guidelines under sections 301 and 304 of 
the Act (hereinafter referred to as 
“national limits”) should be imposed on 
a discharger because factors relating to ~ 
the discharger’s facilities, equipment, 
processes or other factors related to the 
discharger are fundamentally different 
from the factors considered by EPA in 
development of the national limits. This 
subpart applies to all national limits 
promulgated under sections 301 and 304 
of the Act, except for those contained in 
40 CFR Part 423 (steam electric 
generating point source category).

(b) In establishing national limits, EPA 
takes into account all the information it 
can collect, develop and solicit 
regarding the factors listed in sections 
304(b) and 304(g) of the Act.
•  *  *  *  *

[FR Doc. 81-2121 Filed l-27-fllr8 :45  am]

BILLING CODE 6560-33-M



Wednesday 
January 28, 1981

Part III

Environmental 
Protection Agency
Effluent Guidelines and Standards; 
Electroplating Point Source Category 
Pretreatment Standards for Existing 
Sources



9 4 6 2 Federal Register / VoL 46, No. 18 / W ednesday, January 28 ,1981  / Rules and Regulations

ENVIRONMENTAL PROTECTION 
AGENCY

IWH-FRL 1724-2]

40CFR P art 413

Effluent G uidelines and  S tandards; 
E lectroplating Point S ource  C ategory  
P re trea tm en t S tan d a rd s for Existing 
S o u rces

AGENCY: Environmental Protection 
Agency.
action : Final Rule; amendements.

SUMMARY: On July 3,1980, the 
Environmental Protection Agency 
published proposed amendments to and 
requested comments on a final rule (45 
FR 45322 et seq.) which limits the 
concentration or mass of certain 
pollutants which may be introduced into 
publicly owned treatment works by 
operations in the Electroplating Point 
Source Category. These regulations 
were first promulgated in the Federal 
Register on September 7,1979, and 
subsequently corrected by notices in the 
Federal Register dated October 1,1979, 
March 25,1980, and August 19,1980.

After promulgation, petitions to 
review the final rule were filed by the 
National Association of Metal Finishers 
and the Institute of Interconnecting and 
Packaging Electronic Circuits in the 
Court of Appeals. On March 7,1980,
EPA entered into a Settlement 
Agreement with the petitioners in an 
effort to resolve the issues without 
further litigation. The Agreement 
provided that EPA would publish 
proposed amendments arising out of the 
settlement. It further provided that if the 
final amendments did not differ 
significantly from those proposed, the 
petitioners would dismiss their petitions 
for review.

The Agency has decided, after 
reviewing comments by industry and 
other interested parties, to promulgate 
the proposed rule of July 3,1980 as the 
final rule without significant changes. 
DATES: Effective Date: The regulations 
shall become effective March 16,1981.

Compliance Date: The compliance 
date for non-integrated facilities shall be 
May 12,1983. For integrated facilities, 
the compliance date shall be three years 
from the effective date of the combined 
wastestream formula, 40 CFR § 403.6(e). 
FOR FURTHER INFORMATION CONTACT:
Mr. Frank Hund or Mr. John Newbrough, 
Effluent Guidelines Division, (WH-552), 
Environmental Protection Agency, 401 M 
Street, S.W., Washington, D.C. 20460, 
telephone (202) 426-2582. 
SUPPLEMENTARY INFORMATION: On 
September 7,1979, EPA published final

regulations establishing categorical 
pretreatment standards covering all 
firms performing operations in the 
Electroplating Point Source Category 
that introduce effluent into publicly 
owned treatment works (POTWs).
These operations include electroplating, 
anodizing, conversion coating, 
electroless plating, chemical etching and 
milling, and the manufacture of printed 
circuit boards. The plants covered by 
these regulations are found throughout 
the United States but are concentrated 
in heavily industrialized areas.

These standards contain specific 
numerical limitations based on an 
evaluation of available technologies in 
each industrial subcategory. The 
specific numerical limitations are 
determined separately for each 
subcategory, and are imposed on 
pollutants which may interfere with, 
pass through, or otherwise be 
incompatible with a publicly owned 
treatment works (POTW). For plants 
with a daily flow of 38,000 liters (10,000 
gallons) per day or more, the 
pretreatment standards specifically limit 
indirect discharges of cyanide and the 
following metals: lead, cadmium, 
copper, nickel, chromium, zinc, and 
silver. Additionally, these regulations 
limit total metal discharge which is 
defined as the sum of the individual 
concentrations of copper, nickel, 
chromium and zinc. For plants with a 
daily process wastewater flow of less 
than 38,000 liters (10,000 gallons), these 
standards limit only lead, cadmium, and 
cyanide in order to limit the closure rate 
in the industry.

A. Background
Petitions to review the electroplating 

pretreatment standards published 
September 7,1979, were filed in the 
Court of Appeals by the National 
Association of Metal Finishers (NAMF), 
the Institute for Interconnecting and 
Packaging Electronic Circuits (IIPEC), 
and Ford Motor Company (Ford). NAMF 
and IIPEC signed a settlement 
agreement with EPA that required EPA 
to propose certain amendments and to 
propose certain language to be included 
in the preamble to the electroplating 
regulation. The proposed amendments 
were published on July 3,1980 (45 FR 
45322). The agreement also provided 
that EPA would extend the compliance 
deadline if promulgation were 
substantially delayed beyond June 1, 
1980, and that NAMF and IIPEC would 
not challenge the regulations if the final 
regulations and preamble “do not differ 
significantly from the proposed 
regulations and preamble.” The 
proposed amendments have been 
promulgated as the final rule without

significant change, and are discussed in 
section B below. The preamble 
discussion has been altered to give the 
Agency needed flexibility, but EPA 
believes that the practical effect of this 
preamble discussion is the same as that 
contemplated in the Settlement 
Agreement, and, therefore, is not a 
significant change. See section B below.

Ford did not sign the NAMF 
Settlement Agreement. In the Ford 
lawsuit, a joint motion by Ford and EPA 
was granted for an extension of the 
briefing schedule until § 403.6(e), the 
combined wastestream formula of the 
general pretreatment regulations, was 
promulgated. As part of the joint motion, 
EPA agreed to amend § 413.01 of the 
electroplating regulations to provide that 
they would not be effective as to 
integrated facilities until promulgation 
of the combined wastestream formula. 
This amendment was published on 
March 25,1980 (45 FR 19245). EPA also 
agreed that the three year compliance 
period would run anew with respect to 
Ford’s integrated facilities from the 
effective date of § 403.6(e). As discussed 
in section B below, portions of the 
amendment of § 413.01 have been 
retained in the final amendments, and 
the compliance date for integrated 
facilities has been set at 3 years from 
the effective date of § 403.6(e).
B. Changes resulting from today’s 
amendments

Most of the amendments to the 
electroplating regulations arose from the 
NAMF Settlement Agreement. The 
preamble discussion of these 
amendments is preceded by the words 
“(Settlement Agreement)”. Some 
amendments were required by the Ford 
Joint Motion and some were included for 
consistency or clarification. The changes 
are discussed in detail below.

1. Cyanide Standards. (Settlement 
Agreement). EPA has revised the 
applicable daily maximum limitation for 
total cyanide (CN,T) from .8 to 1.9 mg/1 
in subparts A, B, D, E, F, G, and H. This 
change is meant to allow for the special 
problems of cyanide removal for those 
who use significant quantities of both 
cyanide and steel in their plating 
operations. In such cases iron often 
enters the plating solution in dragout 
from the rinse following pickling and 
prior to plating. Steps can be taken to 
reduce iron contaminants in the plating 
solutions through better control of 
dragout from pre-plating rinsing and use 
of nonferrous tanks and anode baskets. 
However, in many cases the formation 
of iron complexes in the plating solution 
cannot be altogether eliminated. In these 
cases the iron and cyanide combine to 
form a stable iron complex which is not
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destroyed, as is free cyanide, by 
alkaline chlorination treatment. Thus, 
there is a fundamental difference 
between platers treating free cyanide 
and iron cyanide complexes.

EPA took this problem into account in 
its regulation by including those who 
use significant quantities of steel and 
cyanide in the data used to establish the 
daily maximum limitation for cyanide. 
However, the Agency now believes that 
unless the total cyanide number is 
raised many platers who utilize 
significant amounts of cyanide and steel 
will not be able to achieve the standards 
through the use of best practicable 
technology. (The Agency also 
considered establishing a separate 
subcategory for these platers but 
decided that approach was impractical; 
the amounts of steel and cyanide used 
often fluctuate and there is no 
objectively quantifiable point at which 
complex cyanides become a special 
problem).

To establish a more appropriate daily 
maximum limit for cyanide, the Agency 
reviewed its data base to locate 
representative plants which use 
significant quantities of both iron and 
cyanide. The median of the total 
cyanide effluent for these plants was
0.38 mg per liter, with a daily maximum 
variability factor of 5.0. This results in 
the maximum daily limitation of 1.9 mg 
per liter. The equivalent daily 
maximums are expressed as mass based 
limits, 39 milligrams per square meter 
per operation (mg/op-m z).

2. Four Day Average Standards 
(Settlement Agreement). Pursuant to the 
Settlement Agreement, EPA has 
established daily maximum and 4-day 
average value limits. The change from 30 
day average limits to 4 day average 
limits does not constitute a relaxation in 
the level of control technology required.

It is well established Agency policy to 
issue industrial effluent limitations with 
both daily maximum and 30 day 
averages (monthly averages). The 30 day 
average limits are used in part as a 
guide for designing the treatment system 
to remove pollutants to required levels. 
The 4 day average limits promulgated 
today are part of the comprehensive 
NAMF Settlement Agreement. However, 
it is unlikely the Agency will vary from 
its customary 30 day average approach 
in future pretreatment standards for this 
or other categories.

The frequency of self-monitoring is 
independent of whether or not the long 
term average limit is expressed as a 4 
day average or a 30 day average. The 
minimum frequency of self-monitoring 
required of an industrial user will be 
established by a section in each 
categorical pretreatment standard. The

self-monitoring section for electroplating 
will be proposed in the near future. The 
proposed self-monitoring section will 
also discuss how the self-monitoring 
data will be compared to the 4 day 
average standards to determine 
compliance.

3. Revocation o f Monitoring 
Requirements (Settlement Agreement). 
EPA has revoked the electroplating 
compliance monitoring requirements 
previously contained in § 413.03 of the 
regulations. New monitoring 
requirements will be proposed shortly. 
They will be included in the 
electroplating standards, not in the 
general pretreatment regulations as the 
proposed amendments had indicated.

4. Upsets. EPA has revoked former 
§ 413.04 on upsets. Upsets are now 
governed by § 403.16 of the General 
Pretreatment Regulations. Accordingly, 
a special provision in the Electroplating 
pretreatment standards was deemed 
unnecessary.

5. Definition o f Intergrated Facility. 
On March 25,1980 (45 F R 19245), the 
Agency published a correction to
§ 413.01 which had the effect of 
removing “integrated facilities” from 
regulation by the electroplating 
standards until the effective date of the 
combined wastestream formula, 40 CFR 
§ 403.6(e). The correction also defined 
the term integrated facility as a facility 
“that performs electroplating as only 
one of several operations necessary for 
manufacture of a product at a single 
physical location and has significant 
quantities of process wastewater from 
non-electroplating manufacturing , 
operations. In addition, to qualify as an 
‘integrated facility’ one or more plant 
electroplating process wastewater lines 
must be combined prior to or at the 
point of treatment (or proposed 
treatment) with one or more plant 
sewers carrying process wastewater 
from non-electroplating manufacturing 
operations.” In today’s amendments, 
this definition has been moved from 
§ 413.01 to § 413.02(h) with the general 
definitions.

6. Standards for Integrated Facilities. 
In place of the upset provision, EPA has 
added a new section § 413.04 on 
standards for integrated facilities. This 
section recognizes that § 403.6(e) of the 
General Pretreatment Regulations 
governs limitations on wastestreams 
that are combined prior to treatment. 
Section 403.6(e) would apply if an 
electroplating stream were combined 
with other regulated or unregulated 
wastestreams prior to treatment. The 
new § 413.04 also requires that 30-day 
average standards, rather than 4-day 
average standards, be used in 
calculating an alternative pretreatment

standard for the combined wastestream 
if one of the non-electroplating streams 
is regulated by a 30-day average 
standard. In addition, if two 
electroplating streams regulated under 
different subcategories of this regulation 
are combined, the 4 day standards may 
be used to calculate the combined 
wastestream standard unless an 
additional wastestream subject to 30 
day standards is combined.

The new § 413.04 includes a table 
which gives the 30 day average 
standards for the appropriate one day 
maximum and 4 day average standards. 
The 30 day average standard must be 
used in computing the pretreatment 
standard for the combined wastestream 
when one or more of the non- 
electroplating wastestreams is regulated 
by a 30 day average standard. This table 
was computed from the equation 
describing the statistical variability of 
the standards published in former 
§ 413.03 on September 7,1979. After 
proper derivation to solve for the 30 day 
average limit, the equation is as follows:

L
—4 0.334 ( L i )

0 .6 6 6

Where:
L 30= standard not to be exceeded by the 

average of 30 consecutive days
L 4=standard not to be exceeded by the 

average of 4 consecutive days
L , = Maximum for any one day

The purpose of this requirement is 
merely to establish consistency in the 
use of the combined wastestream 
formula.

Since the 30 day standards were 
previously published and the combined 
wastestream formula was carefully 
considered in the promulgation of the 
General Pretreatment Regulations, the 
Agency has promulgated this section in 
final form.

7. Revocation ofBPT Limitations for 
Direct Dischargers. As part of these 
revisions, EPA has removed § § 413.12, 
413.22, 413.42, 413.52, and 413.62. These 
sections, containing best practicable 
technology (BPT) limitations for five 
electroplating subcategories for direct 
dischargers, were suspended 
indefinitely on December 3,1976 (41 FR 
53018). These regulations were 
suspended because EPA was then in the 
process of gathering and examining 
additional data. However, because the 
Agency expects to promulgate proposed 
BPT limitations in the next round of 
rulemaking, EPA has decided to revoke
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these previously suspended standards. 
The next round of rulemaking will 
include electroplating in a broader 
category called Metal Finishing. (See 
discussion below.)

The sections removed today had 
previously been offered as guidance to 
permit writers in setting limitations on 
individual direct dischargers. Permit 
writers should now refer to the BPT- 
analog pretreatment standards amended 
today for guidance.

8. Relationship Between These 
Proposed Standards and Best Available 
Technology Pretreatment Standards 
(Settlement Agreement). This regualtion 
requires categorical pretreatment 
standards satisfying the requirement in 
the NRDC consent decree that standards 
analogous to best practicable control 
technology (BPT) be developed for 
existing sources in the electroplating 
point source category. (Paragraph 18, 8 
ERC 2120, 2128 (June 8,1976).)

The Agency is in the process of 
developing pretreatment standards 
analogous to the best available 
technology economically achievable 
(BAT) for electroplating. These 
standards are expected to be 
promulgated in 1981, and will be called 
“Metal Finishing” regulations. They will 
include the processes regulated by the 
electroplating standards and many other 
metal finishing processes. The metal 
finishing regulations will also contain 
BAT and BPT for direct dischargers, 
new source performance standards, and 
pretreatment standards for new sources.

Consistent with Agency policy, any 
future BAT-analog pretreatment 
standards will be based on treatment 
technology compatible with the model 
technology upon which these standards 
were based. These new regulations 
should not render obsolete the 
technology designed to meet the BPT 
analog regulations. At the same time, 
BAT-analog standards may require the 
installation of additional pretreatment 
technology. •

EPA is sensitive to the fact that the 
job shop metal finishing segment may be 
vulnerable to adverse economic impacts 
as a result of pretreatment regulations.
In the preamble to the September 7,
1979, standards, EPA estimated that 587 
metal finishing job shops, employing 
9,653 workers, may close as a result of 
these regulations.

As part of the NAMF settlement 
agreement, EPA stated in  the July 3,1980 
proposed preamble that in light of the 
potentially severe economic impact of 
these regulations on the job shop 
segment of the industry, it would not 
“impose more stringent pretreatment 
standards for the job shop metal 
finishing segment in the next several

years.” It is still the Agency’s view that 
it is unlikely that EPA will impose 
standards orj job shops or printed circuit 
board manufacturers based on more 
advanced technology than that forming 
the basis for today’s pretreatment 
standards. However, as work continues 
on the metal finishing regulations, if the 
Agency finds that the data base or 
methodology used in setting metal 
finishing limitations results in different 
standards than in electroplating, even 
though the limitations are based on the 
same technology as was used in 
electroplating, the Agency may have to 
reconcile the electroplating standards 
with the metal finishing standards. In 
addition, as part of the BAT analysis, 
EPA will consider the discharge of toxic 
organics by the industry. Preliminary 
investigations indicate that toxic 
organics may be controlled through best 
management practices with little 
economic impact on the industry. In 
considering any regulation of toxic 
organics, careful attention will be given 
to the economic impact on the industry.

9. Compliance Deadlines (Settlement 
Agreement). In accordance with the 
NAMF Settlement Agreement, EPA has 
extended the compliance date for non- 
integrated facilities subject to these 
standards to May 12,1983. The 
extension is due to the delay beyond 
June 1,1980 for promulgation of these 
final amendments.

EPA has extended the compliance 
date for integrated facilities to three 
years from the effective date of 
§ 403.6(e) of the General Pretreatment 
Regulations. EPA agreed to this 
extension because the Agency believed 
that the combined wastestream formula, 
§ 403i6(e), would have to be promulgated 
in final form before integrated facilities 
would understand their compliance 
obligations under the electroplating 
standards.

10. Variances, Reporting 
Requirements, and Categorical 
Determinations. For non-integrated 
facilities, reporting requirements and 
categorical determination requests 
under the General Pretreatment 
Regulations were triggered by the 
September 7,1979 promulgation of the 
electroplating standards. Facilities that 
filed timely baseline monitoring reports 
as required by § 403.12 may revise their 
reports in light of the change in the 
cyanide limitation in today’s 
amendments. Such revision is not 
mandatory.

For integrated facilities, reporting 
requirements and categorical 
determination requests are triggered by 
the effective date of the recent 
amendments to the General 
Pretreatment Regulations.

For both integrated and non- 
integrated facilities, the time for 
requesting variances for fundamentally 
different factors is triggered by the 
effective date of final amendments to 
§ 403.13 of the General Pretreatment 
Regulations. Industrial Users will have 
180 days from the effective date of 
amended § 403.13 (or, alternatively, 30 
days from the Agency’s decision on a 
categorical determination pursuant to 
§ 403.6) to request an FDF variance 
under the provisions of § 403.13.
C. Executive Order 12044

Under Executive Order 12044 EPA is 
required to judge whether a regulation is 
“significant” and therefore subject to the 
procedural requirements of the Order or 
whether it may follow other specialized 
development procedures. On June 26, 
1980, the Administrator reviewed these 
amendments and determined that they 
are a specialized regulation not subject 
to the procedural requirements of 
Executive Order 12044. For a complete 
discussion of the Administrator’s initial 
determination regarding the 
electroplating regulations see 44 FR 
52592 (Sept. 7,1979).
D. Summary of Public Participation

Following the promulgation of the 
electroplating regulations several 
actions were brought in the United 
States Court of Appeals for the Third 
Circuit challenging various aspects of 
these regulations. Among these are 
National Association of Metal Finishers 
v. EPA, No. 75-2256 and the Institute for 
Interconnecting and Packaging 
Electronic Circuits v. EPA, No. 79-2443.

On March 7,1980, EPA enteredinto an 
agreement with the above petitioners 
which seeks to settle the issues raised in 
the litigation. Under terms of the 
Settlement Agreement, the petitioners 
stipulated that if the final regulations do 
not differ significantly from the 
proposed regulations, the petitioners 
will dismiss their challenge to the 
electroplating pretreatment regulation.

On July 3,1980, EPA published the 
proposed modifications arising out of 
the Settlement Agreement, and 
requested public comment. After 
considering these comments, EPA has 
decided to publish the proposed 
modifications, without significant 
change, as the final rule.

Comments on the proposed 
modifications were received from 
several industry trade associations, 
individual industries, and public 
sewering agencies.

The major comments and Agency 
responses are as follows:

(1) Comment: The amendment makes 
no allowance for delay in attaining
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compliance past June 1,1980, per the 
EPA/NAMF Settlement Agreement.

Response: Under the Settlement 
Agreement, the compliance date is to be 
extended by the period of time between 
June 1,1980, and the actual date the 
amended rules are promulgated. The 
Agency has extended the compliance 
date of these regulations accordingly.

(2) Comment: The 1.9 mg/1 standard 
for total cyanide is impossible to meet 
on a daily basis by job shops doing 
barrel plating on ferrous metal with 
cyanide plating baths. Iron cyanide and 
other cyanide complexes are not 
amenable to breakdown by oxidation 
methods. Therefore, the total cyanide 
standard should be eliminated from 
pretreatment standards.

Response: The amended standard of
1.9 mg/1 was developed after 
reconsidering the problems of iron 
cyanide complexes (see background 
discussion above). Studies conducted by 
EPA indicate that alkaline chlorination 
technology will reduce total cyanide to
1.9 mg/1 where iron cyanide complexes 
are present. In addition, other cyanide 
destruction technologies may be applied 
with equal success, although they are 
not the technological basis for these 
regulations. For example, the addition of 
ferrous sulfate to the precipitation- 
clarification system has been found to 
reduce total cyanide to less than 0.4 mg/ 
1.

(3) Comment: Pretreatment regulations 
require indirect dischargers to install 
equipment to treat wastewater where 
the POTW is capable of treating it, thus 
rendering pretreatment an unnecessary 
expense.

Response: See the Responses to 
Comments 11 and 13 below.

(4 ) Comment: The less than 10,000 gal/ 
day variance causes severe economic 
disparity, since it allows the under
10,000 gal/day discharger to escape the 
economic burden of installing and 
operating treatment facilities.

Response: This comment was 
addressed in the final pretreatment 
standards promulgated September 7,
1979 (44 FR 52603).

(5) Comment: The proposed revision 
of the CNX from 0.8 to 1.9 mg/1 in 
subparts A, B, D, E, F, G, and H is a 
more realistic approach for those platers 
who utilize significant amounts of steel 
and cyanide. From data obtained in the 
field by our company, we find that in 
such plants a maximum of 1.9 mg/1 CNT 
is easily attained by good plant 
operation. Further mixing of process 
streams and the associated dissociation 
and dilution effects also indicate that 
the 1.0 mg/1 four-day average value is a 
more attainable limit.

R esponse: As discussed previously, 
EPA’s data indicates that platers that 
use significant amounts of steel and 
cyanide can attain the revised cyanide 
limitation. However, with respect to the 
reference to dilution and mixing effects, 
the General Pretreatment Regulations 
prohibit dilution as a substitute for 
treatment. (See 40 CFR 403.6(d).) 
Moreover, “mixing of process streams” 
may subject the industrial user to the 
requirements of the combined waste 
stream formula. (See 40 CFR 403.6(e).)

(6) Comment: Values for the maximum 
daily and four-day average are far more 
realistic than previous limits. However, 
although the four day limits are higher 
than the 30 day average they replace, 
they do not represent a relaxation of the 
standards since they are based upon the 
same formula from which the 30-day 
average valuqs were calculated.

R esponse: The 4-day average numbers 
were not intended to be a relaxation of 
the prior 30 day average standards. The 
Agency is requiring 4-day averages as a 
result of the NAMF Settlement 
Agreement. For further discussion of this 
provision, see the discussion of 4 day 
average standards above.

(7) Cotnment: The proposed 
amendments remain silent regarding the 
disposition of small electroplaters 
discharging much less than 10,000 gal/ 
day. EPA should reconsider the 
imposition of a practicable low end cut
off level, below which indirect 
dischargers would be exempt from 
categorical pretreatment standards.

R esponse: The regulations 
promulgated on September 7,1979, 
provide that 10,000 gal/day is the flow 
cutoff distinguishing large and small 
indirect dischargers. With respect to 
facilities discharging much less than
10,000 gal/day, the Agency believes that 
the present regulations are achievable 
and necessary.

(8) Comment: Since the Settlement 
Agreement was signed, NAMF has 
continued to review the Agency’s data 
base and methodology. NAMF continues 
to believe that the metal finishing 
regulations, even as proposed to be 
amended, are not economically 
achievable, that compliance is not 
feasible using the technology specified 
by EPA, and that the regulations are far 
more stringent than necessary to protect 
the environment.

R esponse: The Agency has adequately 
addressed in the September 7,1979 
regulations the economic impacts of the 
electroplating category regulations. (See 
44 FR 52592-95.) There is also adequate 
technical support for the recommended 
treatment technologies. (See 44 FR 
52596-601; Development Document for 
Existing Source Pretreatment Standards

for the Electroplating Point Source 
Category.) The relaxation of total 
cyanide limitations contained in today’s 
amendments provides a realistic 
standard that can be achieved by 
platers who use significant amounts of 
steel and cyanide.

(9) Com ment: The cyanide limits are 
based on faulty data, an improper 
methodology and do not represent limits 
achievable for plating of steel in cyanide 
solutions.

R esponse: As discussed above, the 
cyanide limits have been revised to a 
level that is achievable for electoplaters 
subject to this regulation. For the 
Agency’s methodology, see 44 FR 52607.

(10) Com ment: The methodology 
employed by EPA is flawed and results 
in overly stringent limits. EPA has not 
used the raw data directly to calculate 
pretreatment limits. Instead, EPA has 
employed an elaborate statistical 
methodology to predict the 
concentrations that should be achieved 
by exemplary plants. In the previous 
sections we have shown that the raw 
data does not correspond with EPA’s 
calculated limits—that is, a number of 
exemplary plants violate EPA’s 
standards.

R esponse: A detailed summary of the 
methodology employed for setting 
pretreatment regulations is presented in 
Section XII of the Supplementary 
Information material preceding thé 
September 7,1979 rules and regulations. 
The Agency has found that the 
statistical approach utilized is the best 
method for taking into account the many 
variables that must be considered when 
setting pretreatment standards.

The data base used in developing 
these standards is not restricted to 
exemplary plant data. Data on 123 
plants were collected but not all plants 
were used in the statistical analyses. 
Screening criteria applied to the data 
from 123 plants determined that only 
data from 67 plants were usable. The 
screening criteria excluded plants that 
were improperly designed or clearly 
improperly operated. Such plants do not 
represent the performance of best 
practicable technology and should not 
be considered in setting pretreatment 
standards. Also, plants with advanced 
treatment systems such as the Lancey 
treatment system were excluded from 
the data base. Removal from the data 
base resulted from excessively high TSS 
values, improper pH in the clarifier, and 
low pollutant values in the raw waste 
load. Certain other plants have 
subsequently been eliminated as a result 
of information provided by participants.

(11) Comment: The Clean Water Act, 
as envisioned by Congress, was 
“designed to ensure clean water.” If a
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POTW is meeting its NPDES permit 
limitations, then the water is sufficiently 
clean to obviate the need for Industrial 
Users to comply with pretreatment 
standards.

R esponse: A similar comment was 
addressed in the final regulations 
published September 7,1979, 44 FR 
52590, 52602. It is correct that Congress 
intended to clean up the Nation’s waters 
through the Clean Water Act. However, 
Congress did not take the approach 
advocated by this commenter, i.e., 
exemption of Industrial Users from 
pretreatment standards if the POTW 
does not violate its NPDES permit 
limitations. Instead, Congress enacted 
Section 307(b) requiring EPA to establish 
pretreatment standards for pollutants 
which pass through, interfere, or are 
otherwise incompatible with the POTW. 
Thus, Congress established limits at the 
individual Industrial User rather than at 
the POTW.

Moreover, pretreatment standards are 
based on the best available technology 
economically achievable; they are not 
based on effluent quality. (See sections 
301(b)(2)(A)(ii) & 307; 3 A Legislative 
History of the Clean Water Act at 271.) 
To argue that the effluent quality 
achieved by a POTW satisfying its 
permit is adequate to obviate the need 
for pretreatment standards is to argue 
that pretreatment standards should be 
based on effluent quality rather than 
best available technology. This is not 
what Congress intended.

(12) Comment: Congress intended 
pretreatment standards to apply only to 
“the most significant pretreatment 
problems.’’ (Legis. Hist.. I at 800.)

Response: EPA is writing pretreatment 
standards for the industries most likely 
to contribute toxic pollutants: Indeed, 
the discharge of wastewater from 
electroplaters is one of “the most 
significant pretreatment problems.” 
Electroplaters use large amounts of toxic 
heavy metals in the plating process as 
well as chelating agents such as cyanide 
to promote smooth plating of certain 
metals. Electroplating is one of the 34 
categories listed in the NRDCv. Costle 
Consent Decree, 8 ERC 1220, as 
modified at 12 ERC 1833 (March 9,1979).

Indeed, the Agency estimated in the 
preamble to the final regulation that 
compliance with the pretreatment 
standards for electroplating could 
eliminate 140 million pounds per year of 
toxic pollutants from entering the water 
or concentrating in POTW' sludge. 44 FR 
52591. The next largest contributor of 
toxic pollutants is the iron and steel 
industry at 11 million pounds per year. 
See also Responses to Comments at 44 
FR at 52606.

(13) Comment: Congress intended that 
the combination of pretreatment and 
treatment by the POTW achieve at least 
thS level of treatment which would be 
required of a direct discharger.

R esponse: This statement is correct 
and supports the approach taken by 
EPA in setting pretreatment standards 
for electroplaters. Two major themes 
run through the legislative hijstory of 
pretreatment standards under the Clean 
Water Act: First, indirect dischargers 
must be subject to pretreatment 
standards equivalent to effluent 
limitations imposed on direct 
dischargers and second, despite the 
desire for parity between direct and 
indirect dischargers, indirect dischargers 
should not be required to install or 
perform treatment that would be 
redundant with the treatment performed 
by the POTW. To meet these two goals, 
EPA promulgates pretreatment 
standards analogous to its direct 
discharger standards. Pretreatment 
standards promulgated at the same time 
as “best available technology” (BAT) 
direct discharge limits are analogous to 
BAT. Pretreatment standards, like the 
electroplating standards which were 
proposed at the same time as standards 
for direct dischargers based on the best 
practicable control technology currently 
available (BPT), are analogous to BPT. 
EPA has also, however; established a 
procedure for achieving Congress’ 
solution to the problem of redundant 
treatment: removal allowances. Section 
403.7 of the General Pretreatment 
Regulation sets forth in detail the steps 
that the POTW and Industrial User must 
comply with in order to obtain a 
removal allowance. The removal 
allowance may be given by a POTW 
upon demonstration to the State or EPA 
that it is consistently removing the 
regulated pollutant. If such a 
demonstration is made, then the POTW 
may reduce the national categorical 
pretreatment standards applicable to its 
industrial users by an appropriate 
amount. However, the statute provides 
that these removal allowances are 
available at the option of the POTW. 
“(Pjretreatment requirements * * * may 
be revised” by the POTW (§ 307(b)), and 
may not be given if the POTW’s 
discharge violates “that effluent 
limitation or standard which would be 
applicable to such toxic pollutant” if 
discharged by a direct discharger, or if 
the discharge from the POTW prevents 
“sludge use or disposal by such works in 
accordance with section 405” of the Act. 
The Agency has fulfilled the delicate 
balancing required of it by Congress by 
establishing technology-based 
pretreatment standards and establishing

the mechanism for obtaining removal 
allowances. By this means, the 
combination of pretreatment by the 
Industrial User and treatment by the 
POTW is at least equal to the level of 
treatment which would be required of a 
direct discharger.

(14) Comment: The electroplating 
pretreatment standards bear no 
relationship to treatment levels “shown 
to be adequate.” The commenter argues 
that if the local POTW sets limitations 
for its Industrial Users, and those 
limitations are less stringent than those 
imposed by EPA, then EPA’s limits must 
be too stringent.

R esponse: This comment is based on 
the false premise that pretreatment 
standards established by local 
government should form the basis for 
setting national categorical pretreatment 
standards. (See discussion of this issue 
at 44 FR 52602.) However, Congress 
requires EPA to establish technology- 
based standards that are equivalent to 
those established for direct dischargers. 
Accordingly, whether or not EPA’s 
standards are reasonable does not 
depend upon a comparison of national 
pretreatment standards with local 
standards, but, instead, on a 
examination of the methodology used in 
establishing the standards.

(15) Comment: POTW’s should be 
required to give removal allowances to 
Industrial Users, especially since some 
municipalities may not voluntarily seek 
removal allowances. Some 
municipalities say that it is too difficult 
to meet EPA’s requirements for giving 
removal allowances, and, therefore they 
do not intend to apply for them.

R esponse: Two points should be made 
in response to this comment: First, EPA 
has revised the removal allowance 
procedures in amendments to the 
General Pretreatment Regulation to 
provide greater flexibility in obtaining 
removal allowances.

Second, removal allowances were 
intended to be given on a local basis. In 
discussing the removal allowance 
provision, then-Senator Muskie stated: 
“Where a local compliance program is 
approved, EPA and the permitting States 
may approve case-by-case modifications 
of the national pretreatment standards— 
or local credits—for documented 
pollutant removals attained by a 
publicly-owned treatment works. To 
receive a local credit, there must be a 
demonstration that the pollutant is 
degraded or treated; credits will not be 
given for dilution . . . National 
standards will not permit local credits 
for pollutants which are 
bioaccumulative or persistent toxics. 
Tying local credits to local compliance 
programs not only provides an incentive
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for local participation, but more 
importantly, it provides assurance that 
the removal levels which justified the 
local credits will be maintained by a 
publicly-owned treatment works 
committed to operating a sound 
pretreatment program.” (3 Legis. Hist, at 
461-6 2 ; Senate Debate.) It is apparent 
from this discussion by the principal 
architect of the Clean Water Act that 
removal allowances were not intended 
to be required of every POTW, and, in 
fact, were to be limited to those POTWs 
that could demonstrate removal and 
were committed to operating a sound 
pretreatment program.

(16) Comment: The electroplating 
standards should contain a provision 
discussing removal allowances.

Response: The procedures for removal 
allowances are contained in Section 
403.7 of the General Pretreatment 
Regulations. Those procedures apply to 
these standards.

(17) Comment: An analysis pursuant 
to Executive Order 12044 should have 
been done for electroplating. EPA’s 
argument that the NRDC v. Costle 
Consent Decree imposed deadlines on 
the issuance of electroplating 
pretreatment standards is inaccurate.

Response: A full explanation of EPA’s 
responsibilities under Executive Order 
12044 was given in the September 7,
1979 publication of these final 
regulations. (See 44 FR 52592-95.) The 
NRDC v. Costle Consent Decree 
provided that EPA would promulgate 
pretreatment standards for the 
electroplating point source category by 
May 15,1977. (See 8 ERC 2120, 2128.)

(18) Comment: Pretreatment results in- 
no significant increment in pollution 
control.

Response: This comment was 
addressed in the preamble to the final 
regulations, published on September 7, 
1979, 44 FR 52590, 52597-52601. See also 
Fate o f Priority Pollutants in Publicly 
Owned Treatment Works, Interim  
Report, EPA 440/1-80/301 (October 
1980); General Pretreatment Regulation, 
40 CFR Part 403.

(19) Comment: The electroplating 
standards will have a severe economic 
impact on small electroplaters.

Response: This comment was 
considered and addressed in the final 
regulations published on September 7, 
1979, 44 FR 52590, 52592-96, 52602, 
52611-17.

(20) Comment: EPA overestimated the 
life of a treaftnent system, thus causing 
long-term treatment costs, to be 
underestimated. EPA estimated a 20 
year life for a treatment system, 
whereas NAMF believes that an 8-12 
year life is more realistic.

Response: EPA’s economic analysis is 
a short-run analysis based on 
amortization of investment over five 
years. Therefore, the estimate on the life 
of a treatment system is a moot point, 
for the analysis only considers the short- 
run time frame. The actual life of a 
treatment system beyond five years is 
not relevant to the analysis.

(21) Comment: There was no 
additional data collection for EPA’s 1979 
report to supplement the data in the 1977 
report. Thus, the report is essentially the 
same.

Response: There was additional 
technical data collection following 
EPA’s 1977 report. However, this 
technical data was not well-matched 
with the economic data. Therefore, it 
was not incorporated into the 1979 
report. For this report the 1977 data was 
updated where possible by means of 
indices and inflators in order to reflect 
1979 conditions.

(22) Comment: Operating and 
maintenance costs (O&M) as a 
percentage of capital costs are higher 
than the 12% that EPA originally 
projected. As supporting evidence, 
NAMF refers to a study done by EPA’s 
research laboratory in Cincinnati.

R esponse: Although EPA has 
previously addressed this issue, the 
apparent discrepancy between the 
original EPA figures and the Cincinnati 
study has not been covered. However, 
this is easily answered. The Cincinnati 
study was not an empirically based 
analysis; rather it was simply a “mock- 
up” which used a different basis for the 
calculation of O&M as a percentage of 
capital costs. Therefore, procedures on 
data usage, data manipulation and 
consequently, results, would differ. For 
example, one obvious difference 
between the studies is that the 
Cincinnati study calculated depreciation 
of treatment equipment as a component 
of O&M, whereas EPA’s original study 
did not. A simple difference in 
assumptions such as this one will cause 
O&M costs in the Cincinnati study to 
increase as a percentage of capital, 
relative to the same variable in EPA’s 
study.

(23) Comment: These regulations are 
based on faulty data. One of the plants 
relied on by EPA submitted false data 
and recently pleaded guilty to 
falsification of reporting data. We /  
request that EPA revise its calculations 
to eliminate the use of Plant No. 1108 in 
the data base for both treated effluent 
and variability factors. We also request 
reconsideration of these proposed 
amendments.

Response: EPA has analyzed the data 
submitted by Plant No. 1108 and has 
concluded that it is unnecessary to

revise the treated effluent and 
variability factors. Plant No. 1108 is 
identical to Plant No. 14 in EPA’s data 
base. The Agency has performed 
calculations excluding Plant Nos. 1108 
and 14 from the data base to determine 
whether removal of these data would 
affect the final pretreatment standards. 
Our calculations, which have been 
included in the administrative record, 
indicate that there is no significant 
change in the pretreatment standards 
resulting from the removal of these data. 
Accordingly, EPA has determined not to 
eliminate these data from the data base 
nor to reconsider these amendments.

E. Effect of Reprinting Entire Text of 
Part 413.

Today’s amendments revise part, but 
not all, of the existing 40 CFR Part 413 
published on September 7,1979. In the 
regulatory section of this notice, 
however, EPA has reprinted the entire 
Part 413 as it is revised by these 
amendments. Those portions of the 
September 7,1979 regulations that are 
not substantively amended in today’s 
Federal Register are only subject to 
judicial review in those petitions for 
review that were filed within 90 days of 
the issuance of the September 7,1979 
regulations.

Dated: January 13,1981.
Douglas M. Costle,
Administrator.

40 CFR Part 413 is revised by 
amending §§ 413.01, 413.02, 413.14, 
413.24, 413.44, 413.54, 413.64, 413.74, 
413.84, by removing §§ 413.03, 413.04, 
413.05, 413.12, 413.22, 413.42, 413.52, 
413.62, and part of § 413.01, and by 
adding § 413.02(h) and a new section 
413.64. The revised Part 413 reads as 
follows:

PART 413— ELECTROPLATING POINT  
SO U RC E  CATEGORY

General Provisions 

Sec.
413.01 Applicability.
413.02 General definitions.
413.03 [Reserved]
413.04 Integrated facilities.
413.05 [Reserved]

Subpart A— Electroplating of Common 
Metals Subcategory

413.10 Applicability: Description of the 
electroplating of common metals 
subcategory.

413.11 Specialized definitions.
413.12 [Reserved]
413.14 Pretreatment standards for existing 

sources.
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Subpart B— Electroplating of Precious 
Metals Subcategory
413.20 Applicability: Description of the 

electroplating of precious metals 
subcategory.

413.21 Specialized definitions.
413.22 [Reserved]
413.24 Pretreatment standards for existing 

sources.

Subpart C— Electroplating of Specialty 
Metals Subcategory [Reserved]

Subpart D— Anodizing Subcategory
413.40 Applicability: Description of the 

anodizing subcategory.
413.41 Specialized definitions.
413.42 [Reserved]
413.44 Pretreatment standards for existing 

sources.

Subpart E— Coatings Subcategory
413.50 Applicability: Description of the 

coatings subcategory.
413.51 Specialized definitions.
413.52 [Reserved]
413.54 Pretreatment standards for existing 

sources.

Subpart F— Chemical Etching and Milling 
Subcategory
413.60 Applicability: Description of the 

chemical etching and milling 
subcategory.

413.61 Specialized definitions.
413.62 [Reserved]
413.64 Pretreatment standards for existing 

sources.

Subpart G— Electroless Plating 
Subcategory

413.70 Applicability: Description of the 
electroless plating subcategory.

413.71 Specialized definitions.
413.74 Pretreatment standards for existing 

sources.

Subpart H— Printed Circuit Board 
Subcategory

413.80 Applicability« Description of the 
printed circuit board subcategory.

413.81 Specialized definitions.
413.84 Pretreatment standards for existing 

sources.
Authority: Secs. 301, 304(g), 307, 308, 309, 

402, 405, 501(a) of the Clean Water Act, as 
amended [33 U.S.C. §§1311,1314,(g), 1317, 
1318,1319,1322,1325, and 1341(a)).

General Provisions

§ 413.01 Applicability.

(a) This Part shall apply to 
electroplating operations in which metal 
is electroplated on any basis material 
and to related metal finishing operations 
as set forth in the various subparts, 
whether such operations are conducted 
in conjunction with electroplating, 
independently or part of some other 
operation. The compliance deadline for 
integrated facilities shall be 3 years from 
the effective date of 40 CFR 403.6(e). The 
compliance deadline for non-integrated 
facilities shall be May 12,1983.

(b) Operations similar to 
electroplating which are specifically 
excepted from coverage of this Part 
include: (1) Electrowinning and 
electrorefining conducted as a part of 
nonferrous metal smelting and refining 
(40 CFR 421); (2) Metal surface 
preparation and conversion coating 
conducted as a part of coil coating (40 
CFR 465); (3) Metal surface preparation 
and immersion plating or electroless 
plating conducted as a part of porcelain 
enameling (40 CFR 466); and (4) 
electrodeposition of active electrode 
materials, electroimpregnation, and 
electroforming conducted as a part of 
battery manufacturing (40 CFR 461).

(c) Metallic platemaking and gravure 
cylinder preparation conducted within 
printing and publishing facilities, and 
continuous strip electroplating 
conducted within iron and steel 
manufacturing facilities which introduce 
pollutants into a publicly owned 
treatment works are exempted from the 
pretreatment standards for existing 
sources set forth in this Part.

§ 413.02 General definitions.
In addition to the definitions set forth 

in 40 CFR 401 and the chemical analysis 
methods set forth in 40 CFR 136, both of 
which are incorporated herein by 
reference, the following definitions 
apply to this Part:

(a) The term “CN,A” shall mean 
cyanide amenable to chlorination as 
defined by 40 CFR 136.

(b) The term "CN,T” shall mean 
cyanide, total.

(c) The term “Cr,VI” shall mean 
hexavalent chromium.

(d) The term “electroplating process 
wastewater” shall mean process 
wastewater generated in operations 
which are subject to regulation under 
any of subparts A through H of this Part.

(e) The term “total metal” is defined 
as the sum of the concentration or mass 
of Copper (Cu), Nickel (Ni), Chromium 
(Cr) (total) and Zinc (Zn).

(f) The term “strong chelating agents” 
is defined as all compounds which, by 
virtue of their chemical structure and 
amount present, form soluble metal 
complexes which are not removed by 
subsequent metals control techniques 
such as pH adjustment followed by 
clarification or filtration.

(g) The term “control authority”, is 
defined as the POTW if it has an 
approved pretreatment program; in the 
absence of such a program, the NPDES 
State if it has an approved pretreatment 
program or EPA if the State does not 
have an approved program.

(h) The term “integrated facility” is 
defined as a facility that performs 
electroplating as only one of several

operations necessary for manufacture of 
a product at a single physical location 
and has significant quantities of process 
wastewater from non-electroplating 
manufacturing operations. In addition, 
to qualify as an “integrated facility” one 
or more plant electroplating process 
wastewater lines must be combined 
prior to or at the point of treatment (or 
proposed treatment) with one or more 
plant sewers carrying process 
wastewater from non-electroplating 
manufacturing operations.

§ 413.03 [Reserved.]

§ 413.04 Standards for integrated 
facilities.

Pretreatment standards for integrated 
facilities shall be computed as required 
by § 403.6(e) of EPA’s General 
Pretreatment Regulations. In cases 
where electroplating process 
wastewaters are combined with 
regulated wastewaters which have 30 
days average standards, the 
corresponding 30 day average standard 
for the electroplating wastewaters must 
be used. The 30 day average shall be 
determined for pollutants in the relevant 
subcategory from the corresponding 
daily and 4 day average values listed in 
the table below.

And the Then the

If the maximum for any 1 day is a^ e

is is

0 .6 .......... .............. .............. .......... 0.4 0.3
1.2.................. ........................................7 .5
1.9................ .................... ..........  1 .55
4 .1  ..............................................  2.6 1.8
4 .2  ...... .... ................... ...............  2.6 1.8
4 .5  ..................................... .... ...  2.7 1.8
5 .0  .......... ...................................  2.7 1.5
7 .0  .............................................. 4 2.5
10.5 ................................ ........... 6.8 5
20.0"................ ;................ .............  13.4 10
2 3 ........... .'........................... .........  16 .12
4 7 .................................................  29 20
5 3 ...............      36 27
7 4 .......... .................. I ...................  39 21
107..................... ................;______  65 45
169............................    89 49
160 ................     100 70
164 ........................    102 70
176 ...................... ........... ................ 105 70
2 73 .............   156 98
3 65 ..................................    229 160
3 74 ......     232 160
4 0 1 ...........   241 160
4 1 0 ..................................     267, 195
623.................................... !......... 257 223
9 35 .........       609 445

§ 413.05 [Reserved]

Subpart A— Electroplating of Common 
Metals Subcategory

§413.10 Applicability: Description of the 
electroplating of common metals 
subcategory.

The provisions of this subpart apply 
to dischargers of pollutants in process
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wastewaters resulting from the process 
in which a ferrous or nonferrous basis 
material is electroplated with copper, 
nickel, chromium, zinc, tin, lead, 
cadmium, iron, aluminum, or any 
combination thereof.

§413.11 Specialized definitions.
For the purpose of this subpart:
(a) The term "sq m” [“sq ft”] shall 

mean the area plated expressed in 
square meters [square feet].

(b) The term “operation” shall mean 
any step in the electroplating process in 
which a metal is electrodeposited on a 
basis material and which is followed by 
a rinse; this includes the related 
operations of alkaline cleaning, acid 
pickle, stripping, and coloring when 
each operation is followed by a rinse.

§413.12 [Reserved]

§ 413.14 Pretreatment standards for 
existing sources.

Except as provided in 40 CFR 403.7 
and 40 CFR 403.13, any existing source 
subject to this subpart which introduces 
pollutants into a publicly owned 
treatment works must comply with 40 
CFR Part 403 and this subpart shall 
augment the use of process wastewater 
or otherwise dilute the wastewater as a 
partial or total substitute for adequate 
treatment to achieved compliance with 
these standards.

(b) For a source discharging less than 
38,000 liters (10,000 gal.) per calendar 
day of electroplating process 
wastewater the following limitations 
shall apply:

Subpart A .— Com m on M etals Facilities D is
charging Le ss Than 38,000 Liters Per D ay  
PSES Lim itations (m g/D

Pollutant or pollutant 
property

Maximum for 
any 1 day

Average of 
daily values 

for 4
consecutive 
monitoring 

days shall not 
exceed

CN. A........ 5.0 2.7
Pb.......... .6 .4
Cd........... 1.2 .7

(c) For plants discharging 38,000 liters 
(10,000  gal) or more per calendar day of 
electroplating process wastewater the 
following limitations shall apply:

Subpart A .— Com m on M etals Facilities D is
charging 38,000 Liters or M ore Per D ay  
PSES Lim itations (m g/D

Pollutant or pollutant 
property

Maximum for 
any 1 day

Average of 
daily values 

for 4
consecutive 
monitoring 

days shall not 
exceed

CN, T. 
Cu._

1.9 1.0
4.5 2.7

Subpart A.— Com m on M etals Facilities D is
charging 38,000 Liters or M ore Per D ay  
P S E S  Lim itations (m g/D— Continued

Average of
/  daily values

s' for 4
Pollutant or pollutant Maximum for consecutive 

property any 1 day monitoring
days shall not 

exceed

Subpart A.— Com m on M etals Facilities D is
charging 38,000 Liters or M ore Per D ay  
P S E S  Lim itations (m g/D— Continued

Average of 
daily values 

for 4
Pollutant or pollutant Maximum for consecutive 

property any 1 day monitoring
days shall not 

exceed

N l................................ 4.1 2.6
C r....................... «...... 7.0 4.0
Z n ............................... 4.2 2.6
P b ............ - ................ .6 .4
C d ............................... 1.2 .7
Total metals------ ------------- 10.5 6.8

(d) Alternatively, the following mass- 
based standards are equivalent to and 
may be applied in place of those 
limitations specified under paragraph (c) 
of this section upon prior agreement 
between a source subject to these 
standards and the publicly owned 
treatment works receiving such 
regulated wastes:

Subpart A.— Com m on M etals Facilities D is
charging 38,000 Liters or M ore Per D ay  
P S E S  Lim itations (m g/sq m -Operation)

T S S ...............................  20.0 13.4
pH _____ ______ ____— ..—  1 *

‘Within the range 7.5 to 10.0.

Subpart B— Electroplating of Precious 
Metals Subcategory

§ 413.20 Applicability: Description of the 
electroplating of precious metals 
subcategory.

The provisions of this subpart apply 
to discharges of process wastewaters 
resulting from the process in which a 
ferrous or nonferrous basis material is 
plated with gold, silver, iridium, 
palladium, platinum, rhodium, rutheniun, 
or any Combination of these.

Pollutant or pollutant 
property

Maximum for 
any 1 day

Average of 
daily values 

for 4
consecutive 
monitoring 

days shall not 
exceed

CN. T ........................... 74 39
C u .............. ................ 176 105
N i................................ 160 100
C r................................ 273 156
Z n ............................... 164 102
P b ............................... 23 16
C d ............................... 47 29
Total metals................... 410 267

(e) For wastewater sources regulated 
under paragraph (c) of this section, the 
following optional control program may 
be elected by the source introducing 
treated process wastewater into a 
publicly owned treatment works with 
the concurrence of the control authority. 
These optional pollutant parameters are 
not eligible for allowance for removal 
achieved by the publicly owned 
treatment works under 40 CFR 403.7. In 
the absence of strong chelating agents, 
after reduction of hexavalent chromium 
wastes, and after neutralization using 
calcium oxide (or hydroxide) the 
following limitations shall apply:

Subpart A.—-Com m on M etals Facilities D is
charging 38,000 Liters o r M ore Per D ay  
P S E S  Lim itations (m g/D

Pollutant or pollutant 
property

Maximum for 
any 1 day

Average of 
daily values 

for 4
consecutive 
monitoring 

days shall not 
exceed

CN, T ____________________  1.9 1.0
P b____......._____ ______ .8 .4
C d --------------------------------  1.2 .7

§ 413.21 Specialized definitions.

For the purpose of this subpart:
(a) The term “sq m” (“sq ft”) shall 

mean the area plated expressed in 
square meters (square feet).

(b) The term “operation” shall mean 
any step in the electroplating process in 
which a metal is electrodeposited on a 
basis material and which is followed by 
a rinse: this includes the related 
operations of alkaline cleaning, acid 
pickle, stripping, and coloring when 
each operation is followed by a rinse.

§ 413.22 [Reserved]

§413.24 Pretreatment standards for 
existing sources.

Except as provided in 40 CFR § 403.7 
and § 403.13, any existing source subject 
to this subpart which introduces 
pollutants into a publicly owned 
treatment works must comply with 40 
CFR Part 403 and achieve the following 
pretreatment standards for existing 
sources (PSES):

(a) No user introducing wastewater 
pollutants into a publicly owned 
treatment works under the provisipns of 
this subpart shall augment the use of 
process wastewater or otherwise dilute 
the wastewater as a partial or total 
substitute for adequate treatment to 
achieve compliance with this standard.

(b) For a source discharging less than
38,000 liters (10,000 gal) per calendar 
day of electroplating process 
wastewater the following limitations 
shall apply:
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Subpart B.— Precious Metals Facilities Dis
charging Less Than 38,000 Liters Per Day 
PSES Limitations (.mg/l)

Pollutant or pollutant 
property

Maximum for 
any 1 day

Average of 
daily values 

»or4
consecutive 
monitoring 

days shall not 
exceed

CN, A........................................ 5.0 2.7
P b .............................................. .6 .4
C d............................................... 1.2 .7

(c) For plants discharging 38,000 liters 
(10,000 gal) or more per calendar day of 
electroplating process wastewater the 
following limitations shall apply:

Subpart B.— Precious Metals Facilities Dis
charging 38,000 Liters or More Per Day 
PSES Limitations (mg/l)

Pollutant or pollutant 
property

Maximum for 
any 1 day

Average of 
daily values 

tor 4
consecutive 
monitoring 

days shall not 
exceed

A g -------------------------------- 1.2 0.7
CN, T ____________________ 1.9 1.0
C u ............................... . A S 2.7
N i............... ................. 4.1 2.6
C r................................. 7.0 4.0
Z n _________ ______  „  . 4.2 2.6
P b ................................. .6 .4
C d ........... ....._____ 1.2 .7
Total metals............... 10.5 6.8

(d) Alternatively, the following mass- 
based standards are equivalent to and 
may apply in place of those limitations 
specified under paragraph (c) of this 
section upon prior agreement between a 
source subject to these standards and 
the publicly owned treatment works 
receiving such regulated wastes:

Subpart B.— Precious Metals Facilities Dis
charging 38,000 Liters or More Per Day 
PSES Limitations (mg/sq m-Operation)

Pollutant or pollutant 
properly

Maximum for 
any 1 day

Average of 
daily values 

for 4
consecutive
monitoring 

days shall not 
exceed

A g------------------------------------  47  29
CN, T.-------------------------------  74  39
C u------------ ...« ------------------ - 176 105
Nl-------------------------    160 100
C r-------------------------------------  2 73  156
Z n ------------------------------------  164 102
P b ------------------------------------  23  16
Cd..— — ------   4 7  2 9
Total m etals.......___« .;... .« . 41 0  267

(e) For wastewater sources regulated 
under paragraph (c) of this section, the 
following optional control program may 
be elected by the source introducing 
treated process wastewater into a 
publicly owned treatment works with 
the concurrence of the control authority. 
These optional pollutant parameters are 
not eligible for allowance for removal

achieved by the publicly owned 
treatment works under 40 CFR 403.7. In 
the absence of strong chelating agents, 
after reduction of hexavalent chromium 
wastes, and after neutralization using 
calcium oxide (or hydroxide) the 
following limitations shall apply:

Subpart B.— Precious Metals Facilities Dis
charging 38,000 Liters or More Per Day 
PSES Limitations (mg/l)

Pollutant or pollutant 
property

Maximum for 
any 1 day

Average of 
daily values 

for 4
consecutive 
monitoring 

days shall not 
exceed

CN, T ......................................... 1.9 1.0
P b ______________________ .6 .4
Cd — r-tT.TtT,TVt,.TTWV..................... 1.2 .7
TSS............................................ 20.0 13.4
pH----------------------------------- 1 t

1 Within the range 7.5 to 10.0.

Subpart C— Electroplating of Speciality 
Metals Subcategory [Reserved]

Subpart D— Anodizing Subcategory

§ 413.40 Applicability: Description of the 
anodizing subcategory.

The provisions of this subpart apply 
to discharges of process wastewater 
resulting from the anodizing of ferrous 
or nonferrous meterials.

§ 413.41 Specialized definitions.
For the purpose of this subpart:
(a) The term “sq m” ("sq ft”) shall 

mean the area plated expressed in 
square meters (square feet).

(b) The term "operation” shall mean 
any step in the anodizing process in 
which a metal is cleaned, anodized, or 
colored when each such step is followed 
by a rinse.

§413.42 [Reserved]

§ 413.44 Pretreatment standards for 
existing sources.

Except as provided in 40 CFR 403.7 
and 403.13, any existing source subject 
tothis subpart which introduces 
pollutants into a publicly owned 
treatment works must comply with 40 
CFR Part 403 and achieve the following 
pretreatment standards for existing 
sources (PSES):

(a) No user introducing wastewater 
pollutants into a publicly owned 
treatment works under die provisions of 
this subpart shall augment the use of 
process wastewater or otherwise dilute 
the wastewater as a partial or total 
substitute for adequate treatment to 
achieve compliance with this standard.

(b) For a source discharging less than
38,000 liters (10,000 gal) per calendar 
day of electroplating process

Wastewater the following limitations 
shall apply:

Subpart D.—Anodizing Facilities Discharging 

Less Than 38,000 Liters Per Day PSES 
Limitations (mg/f) , *

Pollutant or pollutant 
property

Maximum for 
any 1 day

Average of 
daily values 

for 4
consecutive 
monitoring 

days shall not 
exceed

CN, A......................................... 5.0 n
P b .............................................. 0.6 0.4
Cd----------------- ----------------- 1.2 0.7

(c) For plants discharging 38,000 liters 
(10,000 gal) or more per calendar day of 
electroplating process wastewater the 
following limitations shall apply:

Subpart B.—Anodizing Facilities Discharging 
~$8,000 Liters or More Per Day PSES Limita
tions (mg/l)

Average of 
daily values 

for 4
consecutive 
monitoring 

days shall not 
exceed

CN, T « ._______«... 1.9 1.0
Cu.............................. 4.5 2.7
Ni_____ _________ _____T---—p- 4.1 28
Cr_______________ . ................ 7.0 4.0
Z n ......... .................... 4.2 26
P b ....... ....................... 0.6 0.4
Cd.............................. 1.2 0.7
Total metals............ 10.5 6.8

(d) Alternatively, the following mass- 
based standards are equivalent to and 
may apply in place of those limitations 
specified under paragraph (c) of this 
section upon prior agreement between a 
source subject to these standards and 
the publicly owned treatment works 
receiving such regulated wastes:

Subpart D.— Anodizing Facilities Discharging
38,000 Liters or More Per Day PSES Limita
tions (mg/sq m-operation)

Average of 
daily values 

for 4
consecutive 
monitoring 

days shall not 
exceed

CN, T_________ 74 39
C u____________ & 176 105
Ni_____________ 160 100

273 156
Z n........................ 164 102
P b ____________ 23 16
Cd. ___ ___ 47 29
Total metals....... 410 267

(e) For wastewater sources regulated 
under paragraph (c) of this section, the 
following optional control program may 
be elected by the source introducing 
treated process wastewater into a 
publicly owned treatment works with 
die concurrence of the control authority.

Pollutant or pollutant Maximum for 
property any 1 day

Pollutant or pollutant Maximum for 
property any 1 day
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These optional pollutant parameters are 
not eligible for allowance for removal 
achieved by the publicly owned 
treatment works under 40 CFR 403.7. In 
the absence of strong chelating agents, 
after reduction of hexavalent chromium 
wastes, and after neutralization using 
calcium oxide (or hydroxide) the 
following limitations shall apply:

Subpart D.—Anodizing Facilities Discharging 
38,000 Liters or More Per Day PSES Limita
tions (mg/i)

Pollutant or pollutant 
property

Maximum for 
any 1 day

Average of 
daily values 

for 4
consecutive 
monitoring 

days shall not 
exceed

CN,T---------------------- - 1.9 1.0
Pb_____ »----------------••...... 0.6 0.4
Cd-------------------------- - 1.2 0.7
TSS...................  ». •• 20.0 13.4
pH----------- -------------------- (■) ( ')

1 Within the range 7.5 to 10.000

Subpart E— Coatings Subcategory

(b) For a source discharging less than
38,000 liters (10,000 gal) per calendar 
day of electroplating process 
wastewater the following limitations 
shall apply:

Subpart E.— Coatings Facilities Discharging 
Less Than 38,000 Liters Per Day PSES 
Limitations (mg/i)

Pollutant or pollutant 
property

Maximum for 
any 1 day

Average of 
daily values 

for 4
consecutive 
monitoring 

days shall not 
exceed

CN, A.................. ...................... 5.0 2.7
P b .............................................. 0.6 0.4
Cd....... ............... ....................... .1.2 0.7

(c) For plants discharging 38,000 liters 
(10,000 gal) or more per calendar day of 
electroplating process wastewater the 
following limitations shall apply:

Subpart E.— Coatings Facilities Discharging
38,000 Liters or More Per Day PSES Limita
tions (mg/i)

§ 413.50 Applicability: Description off the 
coatings subcategory.

The provisions of this subpart apply 
to discharges resulting from the 
chromating, phosphating or immersion 
plating on ferrous or nonferrous 
materials.

§413.51 Specialized definitions.
For the purpose of this subpart:
(a) The term “sq m” (“sq ft”) shall 

mean the area processed expressed in 
square meters (square feet).

(b) The term “operation” shall mean 
any step in the coating process in which 
a basis material surface is acted upon 
by a process solution and which is 
followed by a rinse; plus the related 
operations of alkaline cleaning, acid 
pickle, and sealing, when each operation 
is followed by a rinse.

§ 413.52 [Reserved]

§ 413.54 Pretreatment standards for 
existing sources.

Except as provided in 40 CFR 403.7 
and 403.13, any existing source subject 
to this subpart which introduces 
pollutants into a publicly owned 
treatment works must comply with 40 
CFR Part 403 and achieve the following 
pretreatment standards for existing 
sources (PSES):

(a) No user introducing wastewater 
pollutants into a publicly owned 
treatment works under the provisions of 
this subpart shall augment the use of 
process wastewater or otherwise dilute 
the wastewater as a partial or total 
substitute for adequate treatment to 
achieve compliance with this standard.

Pollutant or pollutant 
property

Maximum for 
any 1 day

Average of 
daily values 

tor 4
consecutive 
monitoring 

days shall not 
exceed

CN,T„„«________ __________  1.9 1.0
C u____»._____ ....____ ____ 4.5 2.7
Ni________________ ;________ 4.1 2.6
Cr.»_____ „___ .........._______ 7.0 4.0
Z n_______..._________ »„___  4.2 2.6
P b ________ ........__ _____ ___ _ OjB 0.4
C d _________....____________  1.2 0.7
Total metals.......................... 10.5 -  6 .8

(d) Alternatively, the following mass- 
based standards are equivalent to and 
may apply in place of those limitations 
specified under paragraph (c) of this 
section upon prior agreement between a 
source subject to these standards and 
the publicly owned treatment works 
receiving such regulated wastes:

Subpart E.— Coatings Facilities Discharging
38,000 Liters or More Per Day PSES Limita
tions (.mg/sq m-operation)

Pollutant or pollutant 
property

Maximum for 
any 1 day

Average of 
daily values 

for 4
consecutive 
monitoring 

days shall not 
exceed

CN, T.„.__________ 74 39
C u............................. ............... 176 105
Ni.............................................. 160 100
Cr.............................................. 273 156
Z n............................................. 164 102
P b ............................................. 23 16
Cd........ ........................... .. 47 29
Total metals........................... 410 267

(e) For wastewater sources regulated 
under paragraph (c) of this section, the 
following optional control program may 
be elected by the source introducing

treated process wastewater into a 
publicly owned treatment works with 
the concurrence of the control authority. 
These optional pollutant parameters are 
not eligible for allowance for removal 
achieved by the publicly owned 
treatment works under 40 CFR 403.7. In 
the absence of strong chelating agents, 
after reduction of hexavalent chromium 
wastes, and after neutralization using 
calcium oxide (or hydroxide) the 
following limitations shall apply:

Subpart E.— Coatings Facilities Discharging 
38,000 Liters or More Per Day PSES Limita
tions (mg/i)

Pollutant or pollutant 
property

Maximum for 
any 1 day

Average of 
daily values 

for 4
consecutive 
monitoring 

days shall not 
exceed

CN, T........ ..... .......................... 1.9 1.0
P b .............................................. 0 .6 0.4
C d.............................................. T.2 0.7
TSS............................................ 20.0 13.4
pH.............................................. <‘ > ( ' )

■Within the range 7.5 to 10.0

Subpart F— Chemical Etching and 
Milling Subcategory

§ 413.60 Applicability: Description of the 
chemical etching and milling subcategory.

The provisions of this subpart apply 
to discharges of process wastewaters 
resulting from the chemical milling or 
etching of ferrous or nonferrous 
materials.
§ 413.61 Specialized definitions.

For the purpose of this subpart:
(a) The term “sq m” (“sq. ft.”) shall 

mean the area exposed to process 
chemicals expressed in square meters 
(square feet).

(b) The term “operation” shall mean 
any step in the chemical milling or 
etching processes in which metal is 
chemically or electrochemically 
removed from the work piece and which 
is followed by a rinse; this includes 
related metal cleaning operations which 
preceded chemical milling or etching, 
when each operation is followed by a 
rinse.
§ 413.62 [Reserved]

§ 413.64 Pretreatment standards for 
existing sources.

Except as provided in 40 CFR § 403.7 
and § 403.13, any existing source subject 
to this subpart which introduces 
pollutants into a publicly owned 
treatment works must comply with 40 
CFR Part 403 and achieve the following 
pretreatment standards for existing 
sources (PSES):

(a) No User introducing wastewater 
pollutants into publicly owned treatment
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works under the provisions of this 
subpart shall augment the use of process 
wastewater or otherwise dilute the 
wastewater as a partial or total 
substitute for adequate treatment to 
achieve compliance with this standard.

(b) For a source discharging less than
38,000 liters (10,000 gal.) per calendar 
day of electroplating process 
wastewater the following limitations 
shall apply:

Subpart F.— Chem ical Etching and  M illing 
Facilities D ischarging L e ss Than 38,000 Li
ters P e r D ay P S E S  Lim itations (m g/D

Pollutant or pollutant 
"  property

Maximum for 
any 1 day

Average of 
daily values 

for 4
consecutive 
monitoring 

days shall not 
exceed

CN. A ............................ 5.0 2.7
P b ............................... 0.6 0.4
C d ............................... 1.2 0.7

(c) For plants discharging 38,000 liters 
(10,000 gal.) or more per calendar day of 
electroplating process wastewater the 
following limitations shall apply:

Subpart F.— Chem icals Etching and  M illing 
Facilities D ischarging 38,000 Liters or M ore 
Pe r D ay P S E S  Lim itations (m g/D

Subpart F.—Chem ical Etching and  M illing 
Facilities D ischarging 38,000 Liters or M ore 
Per D ay P S E S  Lim itations (m g/sq m -oper- 
ation)— Continued

Average of 
daily values

Pollutant or pollutant 
property

Maximum for 
any 1 day '

for 4
consecutive 
monitoring 

days shall not 
exceed

C d .............. ................ 47 29
Total metals................... 410 267

(e) For wastewater sources regulated 
under paragraph (c) of this section, the 
following optional control program may 
be elected by the source introducing 
treated process wastewater into a 
publicly owned treatment works with 
the concurrence of the control authority. 
These optional pollutant parameters are 
not eligible for allowance for removal 
achieved by the publicly owned 
treatment works under 40 CFR 403.7. In 
the absence of strong chelating agents, 
after reduction of hexavalent chromium 
wastes, and after neutralization using 
calcium oxide (or hydroxide) the 
following limitations shall apply:

Subpart F.— Chem ical Etching and  M illing 
Facilities D ischarging 38,000 Liters or M ore 
P e r D ay P S E S  Lim itations (m g/D

Pollutant or pollutant 
property

Maximum for 
any 1 day

Average of- 
daily values 

for 4
consecutive 
monitoring 

days shall not 
exceed

Pollutant or pollutant 
property

Maximum for 
any 1 day

Average of 
daily values 

for 4
consecutive 
monitoring 

days shall not 
exceed

CN, T ___________________
C u ...................... .........
N i................. ..............
C r................................
Z n ................... ............ .
P b ...............................
Cd

1.9
4.5
4.1 
7.0
4.2 
0.6

1.0
2.7 
2.6 
4.0 
2.6 
0.4 
0.7
6.8

CN, T ...........................
P b ........... ...................
C d ...................... .........
T S S .................... .........
P H ... ................. ..........

1.9
0.6
1.2

20.0
(*)

1.0
0.4
0.7

13.4
i 1)

Total metals................... 10Ì.5 1 Within the range 7.5 to 10.0

(d ) A ltern ativ ely , the follow ing m a s s -  
b a se d  s ta n d a rd s  a re  eq uivalent to  an d  
m a y  apply in p la ce  o f th ose  lim itations  
sp ecified  und er p a ra g ra p h  (c) o f this  
se ctio n  upon p rior agreem en t b etw een  & 
so u rce  su b ject to  th ese  s ta n d a rd s  an d  
th e publicly  ow n ed  tre a tm e n t w ork s  
receiv in g  such  reg u lated  w a s te s :

Subpart G — Electroless Plating 
Subcategory

§ 413.70 Applicability: Description of the 
electroless plating subcategory.

T h e p rov isio n s o f  this su b p art ap ply  
to  d isch arg es resulting from  the . 
e le c tro le ss  p lating o f  a  m eta llic  la y e r  on  
a  m etallic  o r  n o n m etallic  su b stra te .

Subpart F.—Chem ical Etching and  M illing 
Facilities Q ischarging 38,000 Liters or M ore 
Pe r D ay P S E S  Lim itations (.m g/sq m -oper- 
ation)

Pollutant or pollutant 
property

Maximum for 
any 1 day

Average of 
daily values 

tor 4
consecutive 
monitoring 

days shall not 
exceed

CN. T -----------------------------  74 39
C u ...........  176 105
N i-----------................ JT.-------  160 100
C r....................  273 156
Z n --------------------------------- 164 102
Pt>--------------------------------- ■ 23 16

§ 413.71 Specialized definitions.
F o r  th e p urpose o f  this su b p art:
(a ) T h e term  “sq m ” (“sq. ft.” ) shall  

m e a n  the a re a  p la ted  e x p re s se d  in . 
sq u are  m eters  (sq u are  feet).

(b) T h e term  “e le c tro le ss  p latin g” 
sh all m e a n  th e deposition  o f  co n d u ctiv e  
m a te ria l from  an  a u to c a ta ly tic  p lating  
solution  w ithou t ap p licatio n  o f  e le c tr ica l  
cu rren t.

(c) T he term  "o p e ra tio n ” sh all m e a n  
a n y  step  in the e le c tro le ss  plating  
p ro c e s s  in w h ich  a  m eta l is d ep o sited  on  
a  b a sis  m a te ria l a n d  w h ich  is fo llow ed

by a rinse; this includes the related 
operations of alkaline cleaning, acid 
pickle, and stripping, when each 
operation is followed by a rinse.

§ 413.74 Pretreatment standards for 
existing sources.

Except as provided in 40 CFR § 403.7 
and § 403.13, any existing source subject 
to this subpart which introduces 
pollutants into a publicly owned 
treatment works must comply with 40 
CFR Part 403 and achieve the following 
pretreatment standards for existing 
sources (PSES):

(a) No User introducing wastewater 
pollutants into publicly ownèd treatment 
works under the provisions of this 
subpart shall augment the use of process 
wastewater or otherwise dilute the 
wastewater as a partial or total 
substitute for adequate treatment to 
achieve compliance with this standard.

(b) For a source discharging less than
38,000 liters (10,000 gal.) per calendar 
day of electroplating process 
wastewater the following limitations 
shall apply:

Subpart G .— Electroless Plating Facilities Dis
charging L e ss Than 38,000 Liters Per Day 
P S E S  Lim itations (m g/D

Pollutant or pollutant 
property

Maximum for 
any 1 day

Average of 
daily values 

for 4
consecutive 
monitoring 

days shall not 
exceed

CN .A............................ 5.0 2.7
P b ............................... 0.6 0.4
C d ............................... 1.2 0.7

(c) For plants discharging 38,0001 
(10,000 gal) or more per calendar day of 
electroplating process wastewater the 
following limitations shall apply:

Subpart G.— Electrole ss Plating Facilities Dis
charging 38,000 Liters or M ore Per Day 
P S E S  Lim itations (m g/D

Pollutant or pollutant 
property

Maximum for- 
any 1 day

Average of 
daily values 

for 4
consecutive 
monitoring 

days shall not 
exceed

CN ,T_________________________________ 1.9 10
C u ................................. 4.5 2.7
N i________ ____ _______ ;___ 4.1 26
C r__________________    7.0 4.0
Z n ____________......_______  4.2 2.6
P b ________________    0.6 0.4
C d   _________________ ..... 1.2 0.7
Total metals_________ ......... 10.5 6.8

(d) A ltern ativ ely , th e follow ing m ass- 
b a s e d  s ta n d a rd s  a re  eq uivalent to and  
m a y  ap p ly  in p la ce  o f th ose  lim itations 
sp ecified  u nd er p a ra g ra p h  (c ) of this 
se ctio n  upon p rior agreem en t b etw een  a  
so u rce  su b ject to  th ese  s tan d ard s  and
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the publicly owned treatment works 
receiving such regulated wastes:

Subpart G.— Electroless Plating Facilities D is
charging 38,000 Liters or M ore Per D ay  
P SE S  Lim itations (m g/sq m -operation)

------ -— — --------- x --------

Pollutant or pollutant 
property

Maximum for 
any 1 day

Average of 
daily values 

for 4
consecutive 
monitoring 

days shall not 
exceed

CN,T......... .................. 74 39
Cu.............................. 176 105
Ni............................... 160 100
Cr..................... ......... 273 156
Zn............................. 164 102
Pb~............... ............ 23 16
Cd............ - ..... .......... 47 29
Total metals....... «---------- 410 267

(e) For wastewater sources regulated 
under paragraph (c) of this section, the 
following optional control program may 
be elected by the source introducing 
treated process wastewater into a 
publicly owned treatment works with 
the concurrence of the control authority. 
These optional pollutant parameters are 
not eligible for allowance for removal 
achieved by the publicly owned 
treatment works under 40 CFR 403.7. In 
the absence of strong chelating agents, 
after reduction of hexavalent chromium 
wastes, and after neutralization using 
calcium oxide (or hydroxide^the 
following limitations shall apply:

Subpart G.— Electroless Plating Facilities D is
charging 38,000 Liters o r M ore Per D ay  
P SE S  Lim itations (m g/I)

Pollutant or pollutant 
property

Maximum for - 
any 1 day

Average of 
daily values 

for 4
consecutive 
monitoring 

days shall not 
exceed

CN.T..........\... H M I 1.9 1.0
Pb......... ..................... 0.6 0.4
Cd................ ....... ....... 1.2 0.7
TSS....................... . 20.0 13.4
pH.............................. (*) (*)

'W ithin the range 7.5 to 10.00

Subpart H— Printed Circuit Board. - 
Subcategory

§ 413.80 Applicability: Description of the 
printed circuit board subcategory.

The p rovisions o f this su b p art ap ply  
to the m an u facture of p rin ted  c ircu it  
boards, including all m an u facturin g  
operations req u ired  o r u sed  to  co n v e rt  
an insulating su b stra te  to  a  finished  
printed circu it b o ard . T h e p rov isio n s se t  
forth in oth er su b p arts  of this ca te g o ry  
are not ap plicable to  the m an u factu re  of  
printed circu it b o ard s.

§ 413.81 Specialized definitions.

For the p urpose of this sub part:

(a) The term “sq ft” (“sq m”) shall 
mean the area of the printed circuit 
board immersed in an aqueous process 
bath.

(b) The term "operation” shall mean 
any step in the printed circuit board 
manufacturing process in which the 
board is immersed in an aqueous 
process bath which is followed by a 
rinse.

§ 413.84 Pretreatment standards for 
existing sources.

Except as provided in 40 CFR 403.7 
and 403.13, any existing source subject 
to this subpart which introduces 
pollutants into a publicly owned 
treatment works must comply with 40 
CFR Part 403 and achieve die following 
pretreatment standards for existing 
sources (PSES):

(a) No user introducing wastewater 
pollutants into a publicly owned 
treatment works under the provisions of 
this subpart shall augment the use of 
process wastewater or otherwise dilute 
the wastewater as a partial or total 
substitute for adequate treatment to 
achieve compliance with this standard.

(b) For a source discharging less than
38,000 liters (10,000 gal) per calendar 
day of electroplating process 
wastewater the following limitations 
shall apply:

Subpart W.— Printed Circuit Board  Facilities
D ischarging L e ss Than 38,000 Liters Per
D ay P S E S  Lim itations (m g/I)

Pollutant or pollutant 
property

Maximum for 
any 1 day

Average of 
daily values 

for 4
consecutive 
monitoring 

days shall not 
exceed

CN. A ......................... 5.0 2.7
P b ............................. 0.6 0.4
C d ............................. 1.2 0.7

(c) For plants discharging 38,000 liters 
(10,000 gal) or more per calendar day of 
electroplating process wastewater the 
following limitations shall apply:

Subpart H.— Printed Circuit Board  Facilities 
D ischarging 38,000 Liters or M ore Per D ay  
P S E S  Lim itations (m g/B

Pollutant or pollutant 
property

Maximum for 
any 1 day

Average of 
daily values 

for 4
consecutive 
monitoring 

days shall not 
exceed

CN, T._........................... 1.9 1.0
C u ...............       4.5 2.7
N i____ _____      4.1 2.6
C r..................   7:0 4.0
Z n ____ _________ - ........... 4.2 2.6
P b ________   0.6 0.4
C d _________      1.2 0.7
Total metals............   10.5 6.8

(d) Alternatively, the following mass- 
based standards are equivalent to and 
may apply in place of those limitations 
specified under paragraph (c) of this 
section upon prior agreement between a 
source subject to these standards and 
the publicly owned treatment works 
receiving such regulated wastes:

Subpart H.— Printed Circuit Beard  Facilities 
D ischarging 38,000 Liters or M ore Per D ay  
P S E S  Lim itations (m g/sq m -operation)

Pollutant or pollutant 
property

Maximum for 
any 1 day

Average of 
daily values 

for 4
consecutive 
monitoring 

days shall not 
exceed

CN, T .............. . 169 89
C u .................... 401 241
N i............ ........ 365 229
C r.................... 623 357
Z n ........ ........... 374 232
P b ... ............ ....;. ...... 53 36
C d .................... 107 65
Total metals........ 935 609

(e) For wastewater sources regulated 
under paragraph (c) of this section, the 
following optional control program may 
be elected by the source introducing 
treated process wastewater into a 
publicly owned treatment works with 
the concurrence of the control authority. 
These optional pollutant parameters are 
not eligible for allowance for removal 
achieved by the publicly owned 
treatment works under 40 CFR 403.7. In 
the absence of strong chelating agents, 
after reduction of hexavalent chromium 
wastes, and after neutralization using 
calcium oxide (or hydroxide) the 
following limitations shall apply:

Subpart H.— Printed Circuit Board  Facilities 
D ischarging 38,000 Liters or M ore Per D ay  
P S E S  Lim itations (m g/f)

Pollutant or pollutant 
property

Maximum for 
any 1 day

Average of 
daily values 

tor 4
consecutive 
monitoring 

days shall not 
exceed .

CN, T ........................... „ 1.9 1.0
P b ............................... 0.6 0.4
C d ............................... 1.2 0.7
T S S .............................. 20.0 13.4
pH ............................... (*) ( ')

1 Within the range 7.5 to 10.0

[FR Doc. 81-2117 Filed 1-27-81! 8:45 am] 
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ENVIRONMENTAL PROTECTION  
AGENCY

IE N  FRL 1671-4]

Electroplating Pretreatment 
Standards; Denial of Petition for 

. Reconsideration

AGENCY: E nviron m en tal P rotection  
A gen cy .
ACTION: D enial o f p etition  for 
reco n sid eratio n .

sum m ary : On May 15,1980, Ford Motor 
Company (Ford) filed a petition under 
the Administrative Procedure Act, 5 
U.S.C. 553(e). Ford requested that EPA 
reconsider the applicability of the 
Electroplating Pretreatment Standards 
for Existing Sources (40 CFR Part 413) to 
intergrated facilities with combined 
wastestreams. Ford specifically 
requested that EPA either a separate 
industrial category for automotive 
manufacturing or reopen the rulemaking 
for comment on the proper applicability 
of the electroplating standards in light of 
the Agency’s combined wastestream 
formula contained in the General 
Pretreatment Regulations, 40 CFR 
403.6(e). The Administrator has denied 
this Petition. The Administrator’s 
Decision appears below.
FOR FURTHER INFORMATION CONTACT: 
Ellen Maldonado, Attorney, Water & 
Solid Waste Divison (A-131), Office of 
General Counsel, 401 M St. SW., 
Washington, D.C. 20460, (202) 472-7818. 
SUPPLEMENTARY INFORMATION: EPA has 
established a public record for this 
decision which is available for 
inspection in the Public Information 
Reference Unit, EPA Library, Room 
M2404, 401 M St. SW., Washington, D.C. 
20460.

T h is re co rd  includes the petition  and  
com m en ts subm itted  b y Fo rd  an d  E P A ’s 
an a ly sis  o f the co s t of w a ste s tre a m  
segregation .

T he D ecision  o f the A d m in istrator  
ap pearing b elow  w a s  sen t to Ford . T he  
A tta ch m e n ts  referred  to in the D ecision  
h a v e  n ot b een  rep ro d u ced  below . T h ey  
a re  a v a ila b le  for in sp ection  in the Public  
Inform ation  R eferen ce  U nit.

Dated: January 13,1981.
Douglas M. Costle,
Administrator.

R esp o n se  to  th e P etition  o f F o rd  M otor  
C o m p an y for R econ sid eratio n  o f  the  
E lectro p latin g  P re treatm en t S tan d ard s

D ecision o f  the Administrator
I have been petitioned to reconsider 

the applicability of the Electroplating 
Pretreatment Standards for Existing 
Sources (40 CFR Part 413) to integrated 
facilities with combined wastestreams

by either establishing a separate 
industrial category for automotive 
manufacturing or reopening the 
electroplating rulemaking for comment 
on the proper applicability of the 
electroplating standards in light of the 
Agency’s combined wastestream 
formula (40 CFR 403.6(e)). The petition is 
denied.

/. Introduction
O n M ay  15,1980, Fo rd  M otor  

C o m p an y (Fo rd ) filed a  P etition  for 
R eco n sid eratio n  of the E lectro p latin g  
P retreatm en t S tan d ard s  on the grounds  
th at E P A  h ad  n ot given  sufficient 
co n sid eratio n  to h ow  the e lectrop latin g  
sta n d a rd s  w ould  ap ply to facilities  th at  
com b in e electrop latin g  w a s te s tre a m s  
w ith  o th er w a s te s tre a m s. F o rd  argued  
th a t in o rd er to give ad eq u ate  
co n sid eratio n  to  this issu e E P A  should  
eith er c re a te  a  s e p a ra te  p re treatm en t  
sta n d a rd  for the au tom o tive  industry, or  
reo p en  the e lectrop latin g  rulem aking for 
com m en t on the p rop er ap plicability  of 
the e lectrop latin g  sta n d a rd s  in light of  
the A g e n cy ’s com b in ed  w a s te s tre a m  
form ula.

T h e A d m in istra to r h a s  con clu d ed  th at  
it is u n n e ce ssa ry  to re co n sid e r the  
electrop latin g  regulation  b e ca u se  the  
problem  of h ow  to ap ply  c a te g o rica l  
p retreatm en t sta n d a rd s, including the  
electrop latin g  s tan d ard s, to facilities  
w ith  com b in ed  w a s te s tre a m s  hats b een  
fully co n sid ered  an d  reso lv ed  b y the  
rev ised  com b in ed  w a s te s tre a m  form ula  
in the G en eral P re trea tm en t R egulations  
published e lsew h ere  in to d a y ’s F ed eral  
R egister.

II. Background

T h e issu e p resen ted  b y F o rd ’s petition  
a ro se  from  the p ro p o sal o f a  com b in ed  
w a s te s tre a m  form ula in p rop osed  
am en d m en ts to  the G en eral 
P re treatm en t R egulation, 40 C FR  P a rt  
403, on O cto b e r 29,1979. (44 FR  62260.) 
T he p urpose o f the form ula w a s  to  
provide a  m eth od  for calcu la tin g  
p ollutant lim itations a t  industrial 
facilities w h ere  reg u lated  p ro ce ss  
effluent is m ixed  w ith  oth er  
w a s te s tre a m s  (eith er reg u lated  or  
u nregulated) p rior to  trea tm en t. T h e  
form ula p rop osed  in O cto b e r w a s  
originally included  as  p a rt o f the  
N ation al P re trea tm en t S tra teg y  w hich  
a p p eared  a s  A p p en d ix  A  to the June 26, 
1978, G en eral P re trea tm en t R egulation. 
T h e form ula w a s  m o ved  from  the  
A p p en d ix  to  p rop osed  § 403.6(e) o f the  
regulation  to  form alize the resolu tion  of  
this problem , an d  th ereb y, to  elim inate  
u n certa in ty  am ong P O T W s, S ta te s , an d  
a ffected  industries, an d  to en su re  
co n sisten t ap p lication  n ation w id e.

A  com b in ed  w a s te s tre a m  formula is 
p rim arily  o f im p ortan ce  to diversified  
m u lti-p rocess in du strial u sers  of 
P O T W s. T h ese  u sers, like Ford , 
frequently h a v e  a  num ber of individual 
p ro c e s se s  producing different 
w a s te s tre a m s  th at a re  n ot regulated by 
a  single c a te g o rica l p retreatm en t 
sta n d a rd  or a re  n ot regulated  at all. 
M an y o f th ese  in teg rated  facilities have 
com b in ed  p ro ce ss  w a ste s tre a m s and a 
num ber h av e  a lre a d y  con stru cted  
com b in ed  w a s te  trea tm en t plants. These 
u sers  often  in stall a  p retreatm en t system 
on the com b in ed  s tream  ra th er than  
in stall s e p a ra te  p arallel system s on each 
individual stream . A  com bined  
w a s te s tre a m  form ula p erm its a facility 
to m ix  w a s te s tre a m s  p rior to treatment 
b y providing it w ith  altern ativ e  effluent 
lim its for this com b in ed  discharge.

F o rd , like som e oth er industrial users, 
subm itted  ex te n siv e  com m ents  
criticizing the com b in ed  w astestream  
form ula p rop osed  in O cto b er, 1979. In 
the G en eral P re trea tm en t Regulation  
published to d ay  E P A  h a s  agreed  with 
co m m en ters  th at the p rop osed  formula 
assu m ed  th at th ere w a s  only one 
reg u lated  p ro ce ss  contributing to the 
m ixed  d isch arge . It a lso  established a de 
fa cto  zero  d isch arge  lim it for the 
unregu lated  w a s te s tre a m s  being 
com b in ed  b y n ot taking into account the 
p re se n ce  o f p ollu tants in th ose streams. 
A s a  resu lt, F o rd  argued  th at the formula 
p rop osed  b y E P A  w ould n ot permit 
com b in ed  trea tm en t w h ere process  
effluent w a s  m ixed  w ith oth er  
w a s te w a te rs , b e ca u se  the com bined  
stre a m  lim its w ere  techn ologically  
u n atta in ab le  in m an y in stan ces.

F o rd  p resen ted  th ese  criticism s in its 
com m en ts on the p rop osed  form ula and 
in the com m en ts a tta ch e d  to its petition 
fo r reco n sid eratio n .

E P A  ack n ow led ged  the defects in its 
p rop osed  form ula an d  h as published a 
final v ersio n  w h ich , a s  d iscu ssed  more 
fully b elow , w ill perm it com bined  
trea tm en t in m o st c a s e s , although some 
restric tio n s  a re  im posed  on the  
com b in atio n  of c e rta in  s tream s to 
p ro te c t ag ain st the dilution of 
w a s te w a te rs  an d  com b in ation  of 
in co m p atib le  w a s te s tre a m s. The Agency  
b elieves th at this rev ised  form ula, which 
h ad  not b een  finally  d eterm ined  at the 
tim e F o rd ’s p etition  w a s  filed, resolves  
the issu es p resen ted  in F o rd ’s petition  
for re co n sid e ra tio n  of the electroplating  
p retreatm en t s ta n d a rd s. F o r  a  response  
to  F o rd ’s tech n ica l argum ent see  the 
p ream b le  to  the G en eral P retreatm ent 
R egulations published e lsew h ere  in 
to d a y ’s F e d e ra l R egister.
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HI The pinal Combined Wastestream 
Formula

Ford’s principal concern presented in 
its petition was that the combined 
wastestream formula, as proposed, 
would set limitations on combined 
streams that would be lower than the 
capability of treatment technology. By 
setting a new, stringent limit below 
treatability levels, Ford argued, EPA 
would in effect ban combined treatment. 
Integrated facilities already operating 
centralized treatment systems or using 
combined process sewers, might be 
obligated to segregate wastestreams in 
order to achieve pretreatment 
standards. If segregation of 
wastestreams were required, Ford 
argued, then EPA would have to include 
the cost of such stream segregation in its 
economic impact analysis for the 
electroplating standards. Accordingly , if 
EPA decided not to create a separate 
category for the automotive industry, 
then, Ford contended, EPA should at 
least reopen the electroplating 
rulemaking record for comment on the 
economic impact of the combined waste 
stream formula.

EPA believes that reopening the 
record is unnecessary because the final 
combined wastestream formula will 
make segregation of wastestreams 
unnecessary in most cases. The adopted 
formula sets the alternative 
concentration limit for each pollutant by 
mutiplying the categorical limit for a 
regulated stream by the flow of that 
stream and then adding the resultant 
products for all regulated wastestreams 
that are combined. This amount is then 
divided by the sum of the flow for each 
regulated streams. In statistical terms, a 
flow-weighted average of the categorical 
standards is taken over the regulated 
streams. If only regulated streams are 
being combined, this is all one would 
have to do to compute the alternate 
limit. However, if the user combines 
regulated with unregulated streams, to 
prevent inappropriate dilution, the 
resulting number is multiplied by a 
fraction the numerator of which is the 
total flow through the treatment system 
minus dilution streams such as 
noncontact cooling water. The 
denominator of this fraction is the total 
flow through the treatment facility. If the 
unregulated streams are not dilution 
streams as defined in the formula, the 
fraction become 1 and no further 
adjustment is made on the alternative 
limit. If an unregulated stream is a 
dilution stream, this fraction will adjust 
the alternative limit to account for the 
dilution that is taking place. Alternative 
mass-based limits may be calculated 
instead of concentration-based limits.

The effect of the formula can be 
summarized as follows: If two regulated 
streams are combined, the use of the 
formula will result in a new standard for 
the regulated pollutant somewhere in 
between the two categorical standards.
If a regulated and an unregulated stream 
are combined, and the unregulated 
stream is not a “dilution stream,” the 
pollutant standard for the combined 
stream will be the categorical standard 
for the pollutant in the regulated stream. 
If dilution streams such as non-contact 
cooling water are combined with 
regulated streams, the limitation for the 
combined stream becomes more 
stringent in order to avoid giving credit 
for dilution of the pollutants. Under this 
approach, segregation of waste streams 
will not be necessary unless dilution 
stream are combined with process 
streams prior to treatment, and the 
alternative pretreatment standard for 
the combined stream is below 
treatability levels. EPA expects that the 
number of plants required to segregate 
these streams will be relatively small 
because pretreatment facilities are 
unlikely to be sized to include treatment 
of dilution streams and because 
industrial users tend to take appropriate 
measures to reduce their discharges to 
the POTW in order to reduce user 
charges. According, it is unlikely that 
the problems presented by Ford in its 
petition will exist after using the new 
combined wastestream formula.

Nevertheless, in order to provide a 
complete response to Ford’s petition, the 
Agency has considered Ford’s request 
for either a separate category for the 
automotive industry or for a reopening 
of the record to consider the economic 
impact of the combined wastestream 
formula.
IV. Ford’s Request for a Separate 
Category for the Automotive Industry

Ford’s principal concern with respect 
to a separate automotive assembly 
category is that EPA regulate all 
operations at automotive plants under 
one pretreatment standard. The Agency 
believes that the combined wastestream 
formula has resolved the problem of 
providing uniform standards for 
automotive plants. If the plant combines 
wastestreams, it now has a method of 
computing an alternative limit so that, in 
most cases, the plant will not need to 
segregate treatment of each process 
stream. Moreover, the upcoming Metal 
Finishing regulations, which will 
establish BAT-level pretreatment 
standards, should be compatible with a 
combined treatment approach because 
ihey are likely to establish standards 
based on combined treatment of most 
wastestreams.

V. Ford’s Request That the Agency 
Reopen the Electroplating Record for 
Comment in Light of the Combined 
Wastestream Formula

Ford’s second request, in the 
alternative, is that the Agency reopen 
the electroplating record for comment in 
light of the combined wastestream 
formula. The principal reason for this 
request, as discussed in Ford’s 
Comments, is to examine the economic 
impact that would result if integrated 
facilities were required to segregate 
regulated and unregulated process 
streams in order to comply with the 
pretreatment standards. As discussed 
previously, Ford argues that such 
segregation would be necessary under 
the October, 1979 proposed combined 
wastestream formula.

As discussed above, the final 
combined wastestream formula will, in 
most instances, obviate the need for 
segregation of process wastestreams. 
Thus, a reconsideration of economic 
impact is unnecessary. Nevertheless, 
EPA examined the data submitted by 
Ford in an effort to make a rough 
estimate of the economic impact that 
would result if all integrated facilities 
were required to segregate their 
wastestreams. Since the Agency 
believes that very few facilities will be 
forced to segregate, this estimate gives 
an exaggerated economic impact.

A detailed description of the approach 
taken in analyzing these costs is 
attached. (Attachment 1.) Our rough 
estimate indicates that 56 out of 4,700 
plants might choose to divest their 
inhouse electroplating rather than 
segregate wastesteams. The analysis 
also indicates that only the very largest 
plants, i.e., those with flows greater than
500,000 gallons per day, would consider 
divestiture. As mentioned above, this 
estimate exaggerates the economic 
impact of wastestream segregation by 
assuming that all integrated facilities 
would segregate their wastestreams. 
Moreover, the cost per plant of 
wastestream segregation presented by 
Ford and used in EPA’s analysis may 
also be too high. EPA’s independent 
estimate of the cost per plant is less 
than one-fifth of the amount estimated 
by Ford. (See Attachment 2.)

This analysis leads EPA to conclude 
that the economic impact of stream 
segregation, even assuming that every 
integrated facility would be required to 
segregate, and the Ford’s high costs per 
plant are correct, is not sufficently high 
to require a revised economic analysis 
or additional comment on this issue. 
This conclusion is strengthened by the 
existence of a combined wastestream 
formula that will make it unnecessary
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for most plants to segregate their 
wastestreams.

In addition, a plant which must 
segregate its wastestreams, may be 
eligible for a fundamentally different 
factors (FDF) variance. The amended 
General Pretreatment Regulation 
published today provides that a 
variance may be given if data specific to 
an industrial user “indicate it presents 
factors fundamentally different from 
those considered by EPA in developing 
the limit at issue.” 40 CFR § 403.13(b). 
The comment following § 403.13(d) notes 
that “(w]here an adjusted Pretreatment 
Standard has been calculated in 
accordance with § 403.6(e), the 
Industrial User may apply for a 
fundamentally different factors variance 
from this adjusted standard in 
accordance witht his section.” Factors 
which may be considered fundamentally 
different include the nature or quality of 
pollutants contained in the raw waste 
load of the User’s process wastewater; 
age, aize, land availability, and 
configuration as they relate to the User’s 
equipment or facilities; processes 
employed; process changes; and 
engineering aspects of the application of 
control technology; and cost of 
complaince with required control 
technology. Such plant-specific issues 
are appropriately resolved by a variance 
request.

VI. Conclusion
For the reasons stated above, the 

Petition of Ford Motor Co. is denied.
Dated: January 13,1981.

Douglas M. Costle,
Administrator.
|FR D oc.81-2116 Filed 1-27-81; 8:45 am]
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PENSION BENEFIT GUARANTY 
CORPORATION

29 CFR Part 2608

Allocation of Assets in Non- 
Multiemployer Plans

AGENCY: Pension Benefit Guaranty 
Corporation.
ACTION: Final rule.

summary: This regulation prescribes 
rules for allocating assets of a 
terminating pension plan among the six 
priority categories set forth in section 
4044 of the Employee Retirement Income 
Security Act of 1974. The rules apply to 
all terminating non-multiemployer 
pension plans covered by Title IV of the 
Act. Heretofore, the allocation rules of 
the Pension Benefit Guaranty 
Corporation (the “PBGC”), which were 
set forth in its Interim Regulation on 
Allocation of Assets, applied only to 
terminating plans that did not receive a 
Notice of Sufficiency and that were, 
therefore, placed into trusteeship . 
pursuant to Title IV of the Act. This 
regulation is needed to establish rules 
for allocating assets in terminating plans 
that close out under a Notice of 
Sufficiency pursuant to Subpart C of 
Part 2615 of this chapter. The regulation 
is further necessary to clarify when 
benefit amounts are determined and 
when those benefits are valued. The 
regulation is also needed to clarify 
general rules previously published as 
proposed and interim regulations. The 
effect of this regulation is to provide 
guidance to plan administrators in 
allocating the assets of terminating 
pension plans for purposes of 
demonstrating sufficiency under Part 
2615 of this chapter, determining 
benefits payable under Title IV, and 
determining plan asset insufficiency 
under Part 2613 of this chapter. This 
regulation applies only to non
multiemployer plans because, under the 
Multiemployer Pension Plan 
Amendments Act of 1980, the allocation. 
rules in section 4044 no longer apply to 
multiemployer plans.
EFFECTIVE DATE: March 1,1981.
FOR FURTHER INFORMATION CONTACT! 
Renae R. Hubbard, Staff Attorney,
Office of the General Counsel, Pension 
Benefit Guaranty Corporation, 2020 K 
Street, N.W., Washington, D.C. 20006, 
202-254-4895.
SUPPLEMENTARY INFORMATION: 

Background
On November 4,1975, the PBGC 

published in the Federal Register, 40 FR 
51368, a proposed regulation governing

allocation of assets in terminating plans 
subject to Title IV of the Employee 
Retirement Income Security Act of 1974. 
The proposed regulation did not 
differentiate between plans to which 
PBGC issues a Notice of Sufficiency and 
other terminating plans.

On November 3,1976, the PBGC 
published in the Federal Register, 41 FR 
48480, an interim re fla tio n  covering the 
allocation of assets v a  plans that do not 
receive a Notice of Sufficiency. 
Simultaneously, at 41 FR 48492, the 
PBGC published a supplemental notice 
of proposed rulemaking that superseded, 
in its entirety, the proposed regidation 
published on November 4,1975. The 
supplemental notice was issued in order 
to differentiate between “sufficient 
plans” 1 and plans that do not receive a 
Notice of Sufficiency from the PBGC.
The supplemental notice also 
established rules concerning ancillary 
benefits purchased by employee 
contributions and rules governing the 
establishment of subclasses.

The supplemental notice and the 
interim regulation, as published in 1976, 
are essentially the same except for (1) 
differences required because the 
supplemental notice covers all 
terminating plans,.whereas the interim 
regulation covers only plans that have 
not received a Notice of Sufficiency, and
(2) the inclusion in the supplemental 
notice of a section dealing with the 
establishment of subclasses.

The interim regulation was amended 
on January 13,1977,42 FR 2677, in order 
(1) to provide rules for the establishment 
of subclasses, (2) to identify more 
clearly priority category 5 benefits, and
(3) to make technical changes in the 
priority category 2 provisions. The 
interim regulation was further amended 
on April 4,1978,43 FR 14010, along with 
corresponding changes in the 
Guaranteed Benefits regulation, 29 CFR, 
Part 2605, to provide allocation rules for 
the newly guaranteeable pre-retirement 
death benefit based on mandatory 
employee contributions and to clarify 
further the treatment of mandatory 
employee contributions. On August 2, 
1977, the PBGC published a proposed 
amendment to the interim regulation, 42 
FR 39120, to allow plans that merge to 
provide a special schedule for allocating

1 The use of the term “sufficient plans” is 
somewhat misleading since there are circumstances 

• under which “sufficient plans” are not issued a 
Notice of Sufficiency but, instead, are placed into 
trusteeship. This could occur, for example, if a 
“sufficient plan” were abandoned by its sponsor- 
employer. It would be more precise to say that the 
supplemental notice differentiated between plans 
that close out pursuant to a Notice of Sufficiency 
and plans that are placed into trusteeship pursuant 
to Title IV.

assets if the merged plan later 
terminates.

Unless clearly stated otherwise, the 
rest of this preamble relates solely to the 
1976 proposal, which will be referred to 
hereafter as the “supplemental notice.”
General

Unlike the supplemental notice, which 
applied to all plans covered by Title IV, 
this final regulation applies only to non
multiemployer plans. This is because, 
under the Multiemployer Pension Plan 
Amendments Act of 1980, Pub. L. No. 96- 
364, 94 Stat. 1208 (1980), section 4044 is 
no longer applicable to multiemployer 
plans.

This final regulation for non
multiemployer plans basically tracks the 
supplemental notice but also includes 
rules similar to those in the interim 
regulation for priority category 2. This 
final regulation applies both to plans 
that close out under a Notice of 
Sufficiency pursuant to Subpart C of 
Part 2615 of this chapter and to plans 
that are placed into trusteeship pursuant 
to Title IV. Thus, this regulation 
supersedes the interim regulation, as 
amended. This regulation does not 
address the following:

(1) The allocation of assets when a 
merged plan terminates;

(2) The allocation of assets to benefits 
covered by insurance commitments, 
other than benefits payable by an 
insurer under irrevocable commitments; 
and

(3) The allocation of residual assets.
The allocation of residual assets is the

subject of a proposed amendment to this 
part published on October 2,1980,45 FR 
65259. A final amendment dealing with 
this matter will be completed shortly. 
The other two issues will be considered 
separately for inclusion in the regulation 
at a later date.

This final regulation on allocation of 
assets has been coordinated with the 
final regulations on the determination of 
plan sufficiency and the valuation of 
plan benefits, both of which are being 
published today. Basic to each is the 
concept that plans that close out under a 
Notice of Sufficiency must be treated in 
a different manner than plans that are 
placed into trusteeship. In the 
supplemental notice, the PBGC 
recognized that nontrusteed plans face a 
special problem in allocating plan assets 
because of the time delay between the 
date of plan termination and the date 
plan assets are finally liquidated and 
distributed. Therefore, the PBGC 
proposed that, while the amount of the 
benefit to which a participant is entitled 
would be determined as of the date of 
plan termination, the valuation of that 
benefit and the allocation of plan assets
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in such plans would be made as of the 
date of distribution.2 In trusteed plans, 
the determination of the benefit amount 
and both the valuation and allocation 
would continue to be done as of the date 
of plan termination. The PBGC received 
no comments on this aspect of the 
proposal. Therefore, the final regulation 
provides that assets shall be allocated 
as of the date of distribution in plans 
that close out under a Notice of 
Sufficiency and as of the date of plan 
termination in other plans.

This final regulation has been 
renumbered and restructured for 
clarification and to accommodate the 
future inclusion of other provisions. 
Subpart A contains general rules.
Subpart B contains specific rules for 
allocating assets in priority categories 1 
through 6. Subpart C, to be added later, 
will contain rules for allocating residual 
assets.
Definitions *

The following definitions have been 
added to § 2608.2:

(1) “Expected retirement age” has 
been defined since that is a necessary 
factor in computing benefits when a 
plan permits early retirement.

(2) “Irrevocable commitment” has 
been defined because benefits covered 
by an irrevocable commitment are 
excluded from the allocation process. 
This is discussed more fully under the 
heading “General Rule and Violations” 
in this preamble.

In addition, the terms “Notice of 
Sufficiency”, "plan administrator”, 
“PBGC”, and “Code” have been defined 
for the reader’s convenience. The 
definitions of “normal retirement age”, 
“plan assets”, and “value of plan 
benefits” have been eliminated because, 
in the context used, they are self- 
explanatory.

The definition of "nonforfeitable 
benefit” has been revised to track the 
language in the definition added to 
section 4001 of the Act by the 
Multiemployer Pension Plan 
Amendments Act of 1980. The definition 
is essentially the same as the definition 
in the Guaranteed Benefits regulation, 29 
CFR, Part 2605, except for the addition 
of language under which a benefit may 
be nonforfeitable if a participant is 
entitled to it under “requirements of the 
Act.”

General Rule and Violations
The general rule, § 2608.3, has been 

revised in two ways. First, the revised 
language makes clear that the assets to

2 Similarly, plan obligations under section 4007 of 
Title IV and under Title I continue after the date of 
plan termination.

be allocated are only those “available to 
pay for benefits under the plan” that 
become due after the date of plan 
termination. Assets that, under plan 
provisions, are to be used to satisfy 
benefits that are due and unpaid as of 
the date of plan termination and 
liabilities other than plan benefits are . 
not assets “available to pay for benefits 
under the plan.”

Second, the final regulation excludes 
from the allocation process benefits 
payable by an insurer under an 
irrevocable commitment. The value of 
an insurance company’s irrevocable 
commitment to pay benefits to a named 
participant should not be included in 
plan assets because the commitment 
cannot be used to satisfy other plan 
obligations. Conversely, assets need not 
be allocated to cover those benefits 
already provided under an irrevocable 
commitment.

Objections to the “irrevocable 
commitment” rule have been raised on 
the grounds that it could result in an 
abuse of the termination insurance 
program. For example, the rule could 
permit payment of benefits in excess of 
the guaranteed benefit limits. It also , 
could result in a misallocation to certain 
priority categories. In addition, highly 
paid participants could use the rule to 
circumvent the nondiscrimination 
provisions of section 401 of the Code. 
Because of this, the PBGC has given 
preliminary consideration to a 
requirement that all insurance or 
annuity contracts issued by insurance 
companies (existing as well as future) 
include provisions for cancellation of 
any annuity benefits purchased or 
otherwise provided, to the extent 
required to conform to section 4044. 
However, development of such a rule 
has not begun.

Therefore, to minimize the possibility 
of abuse, §2608.4 has been revised to 
make clear that distribution of plan 
assets contrary to section 4044 of the 
Act, in anticipation of plan termination, 
whether directly to a participant or 
through the purchase of an insurance 
contract, constitutes a violation of 
section 4044. In determining if a 
distribution has been made in 
anticipation of plan termination, the 
PBGC will consider all of the facts and 
circumstances including, but not limited 
to, (1) any change in funding or 
operating procedures, (2) past practice 
with regard to employee requests for 
forms of distribution, (3) whether the 
distribution is consistent with plan 
provisions, and (4) whether an annuity 
contract that provides for a cutback to 
Title IV guarantee levels could have

been purchased from an insurance 
company.
Manner of Allocation

One comment objected to the 
provision in § 2608.4 of the supplemental 
notice (§ 2608.10 of the final regulation) 
that assets be allocated to all benefits, 
including nonbasic-type benefits, if any, 
in each priority category before any 
assets are allocated to the next lower 
priority category. It was suggested that 
the proposed treatment is unjustifiable 
since it allocates to nonguaranteed 
benefits assets that otherwise would be 
available to pay guaranteed benefits in 
a lower priority category. This could 
result, in turn, in greater employer 
liability and an indirect guarantee by 
the PBGC of benefits in excess of the 
guarantee limitations. The comment 
suggested that nonguaranteed benefits 
presently being assigned to priority 
category 3 be shifted to priority category
5.

The PBGC believes that this 
suggestion is contrary to the language of 
section 4044(a). The statutory language 
does not permit benefits to be shifted 
from one priority category to another by 
allocating assets first to all guaranteed 
benefits in all priority categories.
Rather, PBGC believes the statute 
requires satisfaction of all benefits 
within a priority category before assets 
are allocated to the next lower priority 
category. Any other reading would 
controvert the statutory requirement 
that a specified “order” be followed in 
allocating the assets. For example, 
priority category 3 benefits could 
include nonbasic-type early retirement 
supplements that have been in pay 
status for more than three years when a 
plan terminates and basic-type benefits 
in excess of the guarantee limits. Under 
the statutory language, assets must be 
allocated to both types of benefits 
before allocation to the next lower 
priority category. Therefore, no change 
was made in the final rule in this 
respect.

A new provision, § 2608.10(c) Valuing 
benefits, was added to clarify the 
concept that benefits initially assigned 
to each priority category are computed 
by first determining all of a participant’s 
benefit of the type assigned to that 
priority category, e.g., basic-type or 
nonbasic-type. A participant’s benefits 
of each type are then valued and 
reduced by the value of the same type of 
benefit properly assigned to a higher 
priority category. For example, in order 
to determine the priority category 4 
benefit, a participant’s total basic-type 
benefit that does not exceed the 
guarantee limits, other than the limits in 
sections 4022(b)(5) and 4022B(a),
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formerly sections 4022(b)(6) and 
4022(b)(5), of the Act, is determined and 
then the amount of the participant’s 
basic-type benefit previously assigned 
to priority categories 2 and 3, if any, is 
deducted. The same procedure is 
followed for nonbasic-type benefits.

In addition, a provision was added to 
make clear that a nonbasic-type benefit 
in priority category 2 does not reduce 
nonbasic-type benefits in lower priority 
categories. As explained hereafter under 
the heading "Priority Category 2”, a 
participant’s annuity and pre-retirement 
death benefit derived from mandatory 
employee contributions are basic-type 
benefits. The nonbasic portion in 
priority category 2 is a valuation surplus 
equal to the amount by which the value 
of the lump sum benefit elected in lieu of 
the basic-type benefits exceeds the 
value of the basic-type benefits. Thus, 
since this nonbasic-type benefit does 
not duplicate benefits in lower priority 
categories, it does not serve to reduce 
the value of benefits in lower priority 
categories.

A change has been made in the 
provision for allocation of assests to 
benefits within priority categories,
§ 2608.10(e). Specifically, the change 
deals with the provisions governing the 
allocation of assets to priority category 
5 subcategories based on successive 
plan amendments when plan assets are 
not sufficient to pay all benefits 
assigned to that priority category. Under 
these circumstances, benefits are 
determined first according to plan 
provisions in effect five years before the 
date of plan termination, and then 
according to each successive 
amendment. The provisions of the 
supplemental notice (§ 2608.4(e)) 
assumed that each succeeding 
amendment would increase benefits.
The final rule recognizes that this will 
not always be the case. Situations may 
arise where the amounts allocated on 
account of a benefit increase under an 
earlier amendment will have to be 
reduced because of a later amendment 
that decreases benefits. For example, if 
a plan were amended to reduce future 
benefit accruals or the Secretary of the 
Treasury approves other benefit 
reductions because of substantial 
business hardship, it is possible that 
amounts allocated to a benefit increase 
under an earlier amendment could, 
together with the assets allocated to the 
benefit assigned to priority categories 2 
through 4, provide for a benefit that was 
larger than a participant’s total benefit 
under the plan on the date of plan ’ 
termination (or the date employment 
ceased, if applicable). Therefore,
§ 2608.10(e) states that, if an amendment

reduces benefits, amounts previously 
allocated to priority category 5 in excess 
of the reduced benefit shall be reduced 
accordingly.

The only other changes that have 
been made in § 2608.10 are editorial in 
nature.
Priority Category 1

Changes in priority category 1 
(§ 2608.11) have been made primarily for 
clarification. Rules for assigning benefits 
in plans that do not maintain separate 
accounts have been eliminated since 
experience has shown that separate 
accounts are normally kept for the 
portion of each participant’s accrued 
benefit derived from voluntary 
employee contributions, as required by 
section 204(b)(2) of the Act and section 
411(b)(2) of the Code. Terminating plans 
that have not maintained separate 
accounts, if any, will be handled on a 
case by case basis.
Priority Category 2

In addition to language simplification 
and format changes made for 
clarification, two basic changes have 
been made in priority category 2,
§ 2608.12. First, the manner in which the 
accrued benefit derived from mandatory 
employee contributions is computed has 
been changed. For plans that are subject 
to the minimum vesting standards of the 
Act when the plan terminates, the 
proposed rules based the computation 
on the participant’s total mandatory 
contributions remaining in the plan, 
accumulated with interest and 
converted to an annuity form of benefit 
using factors established by the Internal 
Revenue Service (the "1RS’’). In contrast, 
the interim regulation, as amended on 
April 4,1978, provided that the accrued 
benefit derived from mandatory 
employee contributions would be 
computed using plan provisions and 
would be based on mandatory employee 
contributions without interest. The 
accrued benefit, however, could not be 
less than the minimum nonforfeitable 
benefit required under section 411(c) of 
the Code and section 204(c) of the A ct 
Upon review of the interim regulation, 
the PBGC decided that the accrued 
benefit derived from mandatory 
employee contributions should be 
determined by converting a participant's 
mandatory employee contributions, 
accumulated with interest, into an 
annuity benefit using the plan’s interest 
rates and conversion factors. The 
limitation of the minimum nonforfeitable 
benefit requirement under section 411(c) 
of the Code and section 204(c) of the Act 
8till applies.

In the absence of plan interest rates 
and factors, the 1RS rates and factors in

effect on the date of plan termination 
will be used. The 1RS factors for 
converting mandatory employee 
contributions to an annuity form of 
benefit are set forth in Treasury 
Regulation § 1.411(c)-l (26 U.S.C.
§ 411(c) (1976)) and Revenue Ruling 76- 
47, C.B. 1976-1,109. The IRS-established 
interest rate is contained in Treasury 
Regulation § 1.411(c)-l.

The supplemental notice contained a 
different rule for plans that were not 
subject to the minimum vesting 
provisions in section 203 of the Act or 
section 411 of the Code on the date of 
plan termination. Since this final 
regulation applies only to plans that file 
a Notice of Intent to Terminate on or 
after February 27,1981, and since all 
such plans are subject to the minimum 
vesting provisions, the alternative rule is 
not included in this final regulation.

The second change in the priority 
category 2 rules is the addition of rules 
governing the allocation of assets to a 
pre-retirement death benefit that returns 
mandatory employee contributions in 
the event of death before retirement, 
which was treated as a nonbasic-type 
benefit in the supplemental notice. The 
pre-retirement death benefit was 
recognized as a basic-type benefit in the 
April 4,1978 amendment to the 
Guaranteed Benefits regulation. In 
addition, that amendment provided that 
a participant could elect to receive his 
or her mandatory employee 
contributions in a lump sum, in lieu of 
the annuity and death benefits derived 
from those contributions, if lump sum 
payments were consistent with the plan 
provisions. A simultaneous amendment 
to the interim regulation on allocation of 
assets provided rules reflecting the 
changed status of the pre-retirement 
death benefit and rules for election of 
the lump sum. These rules have been 
incorporated in the final regulation with 
one change.

The changé relates to the 
determination of the total value of the 
benefits assigned to priority category 2. 
The effect of § 2608.7(b) of the interim 
regulation, was, in most cases, to 
provide that the assets allocated to 
priority category 2 for each participant 
would be equal to the total value of the 
participant’s mandatory employee 
contributions with interest at the plan 
rate or the statutory rate, whichever was 
applicable, reduced by distributions 
made before the date of plan 
termination. The purpose of the rule in 
§ 2608.7(b) was to assure that, if a 
participant elected to receive his or her 
contributions with interest in a lump 
sum, there would be enough assets 
allocated to priority category 2 to pay
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that lump sum benefit. If, on the other 
hand.'the participant elected to receive 
the annuity benefit and the death 
benefit derived from those contributions, 
there could be a surplus of funds in 
priority category 2 with respect to that 
participant. This is because, under 
§ 2608.7(c), a participant’s priority 
category 2 annuity benefit was based on 
mandatory employee contributions 
remaining in the plan, exclusive of 
interest. The combined values of the 
annuity benefit and the death benefit 
might be less than the contributions plus 
interest. In other words, the annuity and 
death benefits might cost less to provide 
than the total mandatory employee 
contributions plus interest.

The interim regulation stated that the 
annuity benefit and the pre-retirement 
death benefit in priority category 2 were 
basic-type benefits. It also provided that 
the excess, if any, of employee 
contributions plus interest over the 
value of the basic-type benefit was a 
nonbasic-type benefit. If a participant 
had a nonbasic-type benefit in priority 
category 2, that benefit was to be 
distributed to the participant on the 
date plan assets were distributed, and 
would be paid in addition to the annuity 
and death benefits.

The existence of this nonbasic-type 
benefit, which is, in fact, a “valuation 
surplus", could result in a duplication of 
benefit payments if a participant elects 
to receive the priority category 2 benefit 
as an annuity benefit plus the pre
retirement death benefit, rather than as 
a lump sum benefit. If a participant who 
has so elected dies after plan 
termination but before retirement, his or 
her beneficiary would receive the full 
amount of the mandatory employee 
contributions under the plan’s death 
benefit provision, even though a portion 
of those mandatory employee 
contributions were previously paid out 
(when plan assets were distributed) as a 
nonbasic-type benefit. This is illustrated 
by the following example:

Assume that on the date of plan 
termination a participant’s accumulated 
mandatory contributions in the plan are 
$4,000, the value of the annuity benefit 
derived from those contributions is 
$3,000, and the value of the pre
retirement death benefit that would 
return those $4,000 of contributions is 
$400. The accumulated contributions 
($4,000) exceed the sum of the values of 
the annuity benefit ($3,000) and death 
benefit ($400) by $600. The $600 is a 
nonbasic-type priority category 2 
benefit. If the participant elects a lump 
sum return of contributions, die 
participant would receive the $4,000. 
However, if the participant (fid not elect

a lump sum benefit and died before 
reaching retirement age, but after the 
date of plan termination, his or her 
beneficiary would receive the $4,000 
return of contributions in addition to the 
$600 nonbasic-type benefit already paid 
to the participant.

In order to avoid this potential 
duplication of benefits, under the final 
regulation each participant’s benefit 
assigned to priority category 2 is 
determined by the form of distribution 
each participant elects. If a participant 
elects to receive an annuity benefit and 
the pre-retirement death benefit derived 
from his or her mandatory employee 
contributions, those benefits are 
assigned to priority category 2 for that 
participant The annuity and pre
retirement death benefit are then valued 
by determining the cost of providing 
those benefits, at PBGC rates or those of 
an insurance company, whichever will 
be providing the benefit The combined 
value of the annuity benefit and the pre
retirement death benefit is the 
participant’s basic-type benefit in 
priority category 2. There is no 
nonbasic-type benefit in priority 
category 2 for a participant who elects 
to receive the annuity benefit and the 
pre-retirement death benefit. This is 
because the participant is receiving the 
full benefits derived from his or her total 
accumulated mandatory contributions 
even though those benefits can be 
purchased at a lower cost. Thus, under 
these rules, the potential duplication of 
benefit payments possible under the 
interim regulation is avoided.

If a participant elects, pursuant to 
plan provisions, to receive a lump sum 
benefit that returns his or her mandatory 
employee contributions in lieu of the 
annuity benefit and the death benefit 
derived from those contributions, the 
benefit assigned to priority category 2 is 
the lump sum benefit. The basic-type 
benefit of the participant is die sum of 
the values of die annuity benefit and the 
pre-retirement death benefit that would 
have been paid had the participant not 
elected the lump sum. The value of the 
nonbasic-type benefit is the excess, if 
any, of the accumulated mandatory 
employee contributions over the 
combined value of the annuity and 
death benefits. If the total amount of a 
participant’s accumulated mandatory 
contributions is less than the combined 
value of die annuity and death benefits, 
the final regulation limits the lump sum 
benefit to the total amount of the 
accumulated mandatory employee 
contributions.

The computation and valuation of an 
annuity benefit and a pre-retirement 
death benefit is a necessary step in the

allocation process, although a 
participant has elected a lump sum 
benefit, since the value of the 
participant’s annuity benefit in priority 
category 2 must be known in order to 
determine the employer-derived portion 
of that participant's total annuity 
benefit, which portion is to be assigned 
to a lower priority category.

In addition to these two basic 
changes, the final regulation makes clear 
that die pre-retirement death benefit and 
the lump sum benefit may not be less 
than the minimum lump sum determined 
under rules established by the Internal 
Revenue Service under section 204(c) of 
the Act and section 411(c) of the Code 
and using the 1RS rates and factors in 
effect on the date of plan termination. 
Those rules, which are set forth in 
Treasury Regulation 5 1.411(c)-l, 
provide that the lump sum may be no 
îess than the actuarial equivalent of the 
participant’s minimum accrued benefit 
derived from mandatory employee 
contributions. Examples of methods for 
determining the actuarial equivalent, 
including an example of a reasonable 
approximation method, are found in 
Revenue Ruling 78-202, C.B. 1978-1,124.
Priority Category 3

The changes in § 2608.13, priority 
category 3, are (1) format and language 
simplification and (2) clarification of the 
general rules contained in the 
supplemental notice. The new format 
more clearly shows that the 
determination of priority category 3 
benefits is a two-step process. The first 
step is to determine if a participant or. 
beneficiary is éligible for a priority 
category 3 benefit. The second step is 
the calculation of the benefit amount

Other clarifying changes in the 
general rules are as follows:

(1) Sections 2608.13(b) (1) and (2) 
specify which plan provisions govern 
eligibility and benefit amounts. Two 
time periods must be considered. One is 
the 5-year period ending on the date of 
plan termination (hereafter referred to 
as the "5-year period”). The other is the 
3-year period ending on the date of plan 
termination (hereafter referred to as the 
“3-year period”). Plan provisions in 
effect on the date benefits commenced 
are used for those participants who 
were in pay status before the beginning 
of the 3-year period, without regard to 
the 5-year period, but benefit increased 
before the beginning of the 5-year period 
will be given effect. For other 
participants, eligibility and benefit 
amounts are governed by the plan 
provisions in effect on the day before 
the beginning of the 3-year period.

(2) As discussed in the preamble to 
the interim regulation, benefits that
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become payable solely because of a 
participant’s death or disability within 
the three years immediately preceding 
the date of plan termination are not 
included in priority category 3. this is 
because the prerequisite condition that 
would make the participant or 
beneficiary eligible for the benefit, i.e. 
death or disablility of the participant, 
did not occur before the beginning of the 
3-year period. A provision has, however, 
been included in the eligibility rules in 
§ 2608.13(b)(1) to make clear that the 
beneficiary of a participant who was 
eligible for a priority category 3 benefit 
and who died within the 3-year period is 
included in priority category 3. Section 
2608.13(b)(4) makes clear that the 
beneficary’s annuity will be determined 
as if the participant had died on the day 
before the 3-year period began.

(3) The priority category 3 benefit 
limitation has been clarified.
Specifically, for a participant whose 
priority category 3 benefit was in pay 
status before the beginning of the 3-year 
period, there is a two-step rule that 
limits the amount of the priority 
category 3 benefit. The first step is the 
basic rule that a priority category 3 
benefit must be determined using the 
plan provisions in effect during the 5- 
year period that would provide the 
lowest benefit. The second step, for 
those in pay status, is to compare the 
lowest benefit so determined with the 
lowest annuity benefit the participant 
was entitled to receive at any time 
during the 3-year period. The lesser of 
the two benefits is the priority category 
3 benefit for those in pay status. This 
rule, for example, would exclude, from 
priority category 3, a temporary benefit 
supplement that was in effect for a 
'etiree during the 3rd, 4th, and 5th years 
preceding termination. Only the basic 
rule that a priority category 3 benefit is 
imited to the lowest benefit under plan 
provisions in effect during the 5-year 
period applies to participants who could 
lave been, but were not, in pay status 
lefore the 3-year period.

(4) In determining the lowest amount 
payable under the plan provisions 
luring the 5-year period, consideration 
was given to the proper treatment of 
imendments adopted before the 5-year 
leriod that provided for automatic 
lenefit increases dining the 5-year 
leriod. Since the amendment provisions 
were in place at the beginning of the 5- 
/ear period, the PBGC has decided that 
lutomatic benefit increases scheduled 
luring the fourth and fifth years 
ireceding plan termination should be 
ncluded in determining the lowest 
lenefit under the plan provisions. 
However, automatic increases in the

benefit formula during the 3-year period 
preceding termination are not taken into 
consideration since priority category 3 
benefit rights are fixed no later than the 
beginning of the 3-year period. 
Automatic benefit increases are to be 
disregarded to the extent that the 
increase is greater for active 
participants than for those in pay status 
or if the benefit increase is only for 
active participants. This is because, by 
definition, the lowest benefit provide^ 
by the plan during the 5-year period can 
be no greater than one based on the 
benefit formula applicable to 
participants in pay status. These rules 
are set forth in § 2608.13(b)(5) ofihe 
final regulation.

(5) In determining the amount of the 
priority category 3 benefit of a 
participant who is eligible for a priority 
category 3 benefit because he or she  ̂
could have received a benefit before the 
beginning of the 3-year period, it is 
necessary to make an adjustment for 
any differences between the normal 
form of annuity in effect at the beginning 
of the 3-year period and the normal form 
at that point in the 5-year period when 
the lowest benefit was in effect. 
Therefore, if the annuity benefit forms 
are different, § 2608.13(b)(3) requires 
that the benefits be compared after the 
differing form is converted to the normal 
annuity form at the beginning of the 3- 
year period, using plan factors. In the 
absence of plan factors, PBGC’s factors 
set forth in Part 2609 of this chapter 
shall be used.

(6) In determining the lowest amount 
payable under the plan provisions 
dining the 5-year period, it was unclear 
under the supplemental notice whether 
a plan that is less than five years old on 
the date of plan termination could have 
a priority category 3 benefit. If a long 
established plan were amended during 
the 5-year period to increase benefits, 
that increase would not increase the 
priority category 3 benefit. PBGC 
believes that participants in a plan that 
is established within five years of the 
date of plan termination should not be 
treated in a different manner than 
participants in a plan amended to 
increase benefits during that 5-year 
period. Therefore, the final regulation 
provides in § 2608.13(b)(3) that, if a plan 
is less than five years old on the date of 
plan termination, the lowest benefit in 
effect during the 5-year period is zero 
and the plan, therefore, has no priority 
category 3 benefits.

(7) A new § 2608.13(b)(6) has been 
added to clarify that a plan or an 
amendment is considered to be "in 
effect’’, for purposes of determining 
priority category 3 benefits, on the later

of the effective date or the adoption date 
of the plan or amendment.

The rules discussed in items (1) and
(3) through (5) are illustrated by die 
following examples:

Example 1. A plan provides for an 
early retirement benefit for participants 
who are 55 years of age and have 20 
years of service, which benefit is 
payable for 10 years certain and 
thereafter for life ("a 10 C&C annuity”). 
The amount of the benefit is $10 per 
month for each year of service. Benefits 
are reduced Vz of 1% for each month that 
the benefit commencement date 
precedes the normal retirement date, 
which is age 65. On the date of plan 
termination, participant A is 63 years 
old and has 25 years of service. 
Therefore, A could have retired before 
the beginning of the 3-year period 
ending on die date of plan termination. 
Participant A’s priority category 3 
benefit would be a 10 C&C annuity of 
$154 per month: ($10X 22)X70%. Years 
of service are determined as of three 
years before the date of plan 
termination, and the early retirement 
reduction of 30% is based on 
commencement of the benefit as of that 
date.

If, however, four years before the date 
of plan termination, the benefit formula 
was $8 per month for each year of 
service and the plan was then amended 
to increase the benefit formula to $10 
per month for each year of service, A’s 
priority category 3 benefit would be 
limited by the dollar amount in the 
lowest benefit formula in effect during 
the 5-year period to $123.20 per month: 
($8X22)X70%.

Exam ple 2. Plan provisions that were 
in effect five years before the date of 
plan termination provide for a 10 C&C 
annuity benefit payable to a participant 
who has reached the normal retirement 
age of 65 with 10 years of service. The 
monthly normal retirement annuity was 
$300 at the beginning of the 5-year 
period ending on the date of plan 
termination. Under the plan, however, 
the benefit formula for both active and 
retired participants would increase 
midway through each succeeding plan 
year by $10.

On the date of plan termination, 
Participant R is age 68, had earned 15 
years of service, and had been retired 
for three years. Participant E is age 56, 
has 34 years of service, and is still 
employed. Only Participant R is eligible 
for a priority category 3 benefit. 
Participant E has sufficient service but 
has not met the age requirement for 
retirement. Since E could not have 
retired three years before plan 
termination, E does not have a priority 
category 3 benefit.
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Under the plan provisions, the lowest 
benefit formula in effect during the 5- 
year period contained an automatic 
increase. Participant R’s priority 
category 3 benefit would be a monthly 
annuity of $320. Although the benefit 
level would have increased to $350 by 
the date of plan termination, only 
increases during the fourth and fifth 
years before plan termination are 
included in the computation of the 
lowest benefit.

Example 3. Continuing with the plan 
and participants in Example 2, four 
years before termination the plan was 
amended to provide that a participant 
with 30 years of service could retire and 
receive an immediate unreduced 
monthly annuity. The normal retirement 
benefit was increased to $400 a month 
for participants retiring at age 65 and for 
previously retired participants. The 30- 
and-out pensioners would receive $500 a 
month until age 65 and $400 a month 
thereafter. Both R and E are eligible for 
priority category 3 benefits. Although 
the amendment cannot be used to 
increase the amount of the priority 
category 3 benefit because it was not in 
effect before the 5-year period, it is used 
to determine eligibility for a priority 
category 3 benefit

Participant R’s priority category 3 
benefit would be $320 per month, as 
determined in the preceding example.

While E’s eligibility for a priority 
category 3 benefit is determined under 
the plan as amended four years before 
termination, the amount of E’s priority 
category 3 benefit is not determined on 
the basis of the amended $500/$400 
benefit level. Rather, it is determined on 
the basis of the lowest annuity benefit in 
effect during the 5-year period, or $320 a 
month commencing at age 65. Therefore, 
E’s priority category 3 benefit is the 
actuarial equivalent at age 53 of a 
monthly annuity of $320 payable at age 
65.

Assume that an annuity payable at 
age 53 would be 40% of the benefit 
payable at age 65 on the basis of plan 
factors. E’s priority category 3 benefit, 
therefore, is $128 a month 
($320 X 40%=$128).
Priority Categories 4 through 6

Changes in the rules for priority 
categories 4 through 6 (§§ 2608.14 
through 2608.16) have been made for 
clarification only. There are no 
substantive changes from the 
supplemental notice.
Subclasses

One comment received concerning 
subclasses, § 2608.17, was that the 
establishment of subclasses within a 
category is complex, could lead to

capricious results, and should not be 
permitted. The PBGC does not agree 
that subclasses should not be allowed. 
There are many plans, most notably 
plans that were collectively bargained, 
that, prior to the Act, provided for 
allocation to classes based on length of_ 
service or other factors. The fact that 
Congress recognized and approved of 
these provisions is shown by section 
4044(b)(6) of the Act, which provides for 
voluntary establishment of subclasses, 
subject to whatever rules the PBGC 
prescribes by regulation. The 
supplemental notice provided that 
subclasses would be allowed based 
specifically on “greater length of service, 
older age or on disability (or any 
combination thereof).” This final 
regulation makes no change in this 
respect.

Another comment requested the 
specific inclusion of a subclass based on 
seniority of service, provided the 
allocation did not increase or decrease 
total assets allocated to guaranteed 
benefits in any priority category or 
violate the anti-discrimination 
provisions of section 401 of the Code. 
The comment pointed out that such 
provisions are often found in 
collectively bargained plans and 
suggested that these provisions 
correspond to a subclass based on 
length of service. Seniority rules, 
however, are not necessarily based on 
length of service. For example, there 
may be job line seniority, departmental 
seniority, or plant seniority, none of 
which necessarily reflects length of 
service. Therefore, the PBGC has not 
changed the regulation in this respect.

The supplemental notice included a 
provision, § 2608.12(a), that required a 
reallocation of assets whenever 
allocation on the basis of the 
established subclasses shifted assets 
from nonguaranteed benefits to 
guaranteed benefits, thereby decreasing 
potential employer liability.
Reallocation was also required when the 
subclasses shifted assets from 
guaranteed benefits to nonguaranteed 
benefits. Either could occur in priority 
categories 3 and 4, both of which can 
include basic-type benefits that exceed 
the guarantee limits. The reallocation 
requirement, however, did not apply to a 
plan that, on September 2,1974, 
provided for subclasses based on longer 
service, older age, or disability, or a 
combination thereof, and continued to 
so provide.

The final regulation includes similar 
provisions, in § § 2608.17 (b) and (c). It 
also includes a new provision, in 
§ 2608.17(c), under which plans that 
provided for subclasses on September 2,

1974, but subsequently were amended to 
eliminate or revise those subclasses, 
will have 180 days from the date this 
regulation is published in the Federal 
Register during which to adopt 
amendments re-establishing the same 
subclasses. Plans that do so will not be 
subject to the reallocation requirement.

This final regulation is effective on 
March 1,1981, and applies to any non
multiemployer plan for which a Notice 
of Intent to Terminate is filed on or after 
that date.

In consideration of the foregoing, Part 
2608 of Chapter XXVI, Title 29, Code of 
Federal Regulations, is hereby revised 
as follows:

1. Part 2608 is recodified to reflect the 
creation of subparts and the 
renumbering of sections as follows:

PART 2608— ALLOCATION OF ASSETS  
IN NON-MULTIEMPLOYER PLANS

Subpart A— General 

Sec.
2608.1 Purpose and scope.
2608.2 Definitions.
2608.3 General rule.
2608.4 Violations.

Subpart B— Allocation of Assets to Benefit 
Categories
2608.10 Manner of allocation.
2608.11 Priority category 1 benefits.
2608.12 Priority category 2 benefits.
2608.13 Priority category 3 benefits.
2608.14 Priority category 4 benefits.
2608.15 Priority category 5 benefits.
2608.16 Priority category 6 benefits.
2608.17 Subclasses.

Authority: Sections 4002(b)(3), 4044, Pub. L. 
93-406, 88 Stat. 1004,1025 (29 U.S.C.
1302(b)(3), 1344 (1976)), as amended by 
sections 403(1), 402(a)(7), Pub. L. 96-364, 94 
Stat. 1208 (1980).

Subpart A— General

§ 2608.1 Purpose and scope.
Section 4044, of the Employee 

Retirement Income Security Act of 1974, 
as amended, contains rules for 
allocating a plan’s assets when the plan 
terminates. These rules have been in 
effect since September 2,1974, the date 
of enactment of the Act. This part 
interprets those rules and applies to any 
non-multiemployer plan for which a 
Notice of Intent to Terminate is filed on 
or after the effective date of this part.

§ 2608.2 Definitions.
For purposes of this part:
“Act” means the Employee Retirement 

Income Security Act of 1974 (29 U.S.C.
§ 1001 et seq. (1976)), as amended by  the 
Multiemployer Pension Plan 
Amendments Act of 1980, Pub. L. No. 96- 
364, 94 Stat. 1208.

“Annuity” means a series of periodic 
payments to a participant or a surviving
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1 beneficiary for a fixed or contingent 
f  period.

‘‘Basic-type benefit” means a benefit 
that is guaranteed under the provisions 

i of Part 2605 of this chapter, or would be 
I if the guarantee limits in Part 2609 of this

chapter did not apply.
I “Code” means the Internal Revenue 
) Code of 1954, as amended (26 U.S.C. §1
i et seq. (1976)).
-! “Date of plan termination” means the 
I date established under section 4048 of 

the Act.
1 “Expected retirement age” means the 
i age determined in accordance with 
i Subpart D of Part 2610 of this chapter 
i when the participant has not elected, 

before the allocation date, an annuity 
| starting date.
{ “Guaranteed benefit” means a benefit
{ that is guaranteed under Part 2605 of 

this chapter.
I “Irrevocable commitment” means an
i obligation by an insurer to pay benefits 
! to a named plan participant or surviving 

'  beneficiary, if the obligation cannot be 
cancelled under the terms of the 
insurance contract (except for fraud or 
mistake) without the consent of the 
participant or beneficiary and is legally 
enforceable by the participant or 
beneficiary. An irrevocable commitment 
is considered to be made on its effective 
date.

“Mandatory employee contributions” 
means amounts contributed to the plan 
by a participant that are required as a 
condition of employment, as a condition 

| of participation in the plan, or as a 
; condition of obtaining benefits under the 
! plan attributable to employer 

contributions.
“Nonbasic-type benefit” means any 

benefit provided by a plan other than a 
basic-type benefit.

“Nonforfeitable benefit” means, with 
respect to a plan, a benefit for which a 
participant has satisfied the conditions 
for entitlement under the plan or the 
requirements of the Act (other than 
submission of a formal application, 
retirement, completion of a required 
waiting period, or death in the case of a 
benefit that returns all or a portion of a 

1 participant’s accumulated mandatory 
employee contributions upon the 

i participant’s death), whether or not the 
benefit may subsequently be reduced or 
suspended by a plan amendment, an 
occurrence of any Condition, or 
operation of the Act or the Code.

• Benefits that become nonforfeitable 
i solely as a result of the termination of a 

plan will be considered forfeitable.
"Non-multiemployer plan” means a 

pension plan described in section 
4021(a) of the Act that is maintained by 
one trade or business (whether or not 
incorporated), or by more than one trade

or business (whether or not 
incorporated), all of which are under 
common control within the meaning of 
Part 2612 of this chapter, or a plan 
maintained by more than one trade or 
business not under common control that 
is not a multiemployer plan as defined 
in section 4001(a)(3) of the Act.

“Notice of Sufficiency” means a 
notice issued by the PBGC that it has 
determined that plan assets are 
sufficient to discharge when due all 
obligations of the plan with respect to 
benefits in priority categories 1 through 
4 after plan assets have been allocated 
to benefits in accordance with section 
4044 of the Act and this part.

"PBGC”means the Pension Benefit 
Guaranty Corporation.

“Plan” means a defined benefit plan 
described in section 4021(a) of the Act.

“Plan administrator” means the plan 
administrator as defined in sections 
4001 (a)(1) and 3(16) of the Act. For this 
purpose, the term “employer”, as used in 
section3(16](B), is defined in section 
3(5) of the A ct

"Priority categories” or “priority 
category” means the categories 
contained in sections 4044(a) (1) through
(6) of the Act that establish the order in 
which plan assets are to be allocated.

“Voluntary employee contributions” 
means amounts contributed by an 
employee to a plan, pursuant to the 
provisions of the plan, that are not 
mandatory employee contributions.

§ 2608.3 General rule.
(a) Asset allocation. Upon the 

termination of a non-multiemployer 
plan, the plan administrator shall 
allocate the plan assets available to pay 
for benefits under the plan in the 
manner prescribed by this part. Plan 
assets available to pay for benefits 
include all plan assets (valued according 
to Part 2611 of this chapter) remaining 
after the subtraction of all liabilities, 
other liabilities for future benefit 
payments, paid or payable from plan 
assets under the provisions of the plan. 
Liabilities include expenses, fees and 
other administrative costs, and benefit 
payments due before the allocation date. 
Except as provided in § 2608.4(b), an 
irrevocable commitment by an insurer to 
pay a benefit, which commitment is in 
effect on the date of the asset allocation, 
is not considered a plan asset, and a 
benefit payable under such a 
commitment is excluded from the 
allocation process,

(b) Allocation date. For plans that 
close out pursuant to a Notice of 
Sufficiency under the provisions of 
Subpart C of Part 2615 of this chapter, 
assets shall be allocated as of the date 
plan assets are to be distributed. For

other plans, assets shall be allocated as 
of the date of plan termination.

§ 2608.4 Violations.
(a) General. A plan administrator 

violates the Act if plan assets are 
allocated upon termination in a manner 
other than that prescribed in section 
4044 of the Act and this part, except as 
may be required to prevent 
disqualification of the plan under the 
Code and regulations thereunder.

(b) Distributions in anticipation of 
termination. A distribution, transfer, or 
allocation of assets to a participant or to 
an insurance company for the benefit of 
a participant, made in anticipation of 
plan termination, is considered to be an 
allocation of plan assets upon 
termination, and is covered by 
paragraph (a) of this section. In 
determining whether a distribution, 
transfer, or allocation of assets has been 
made in anticipation of plan termination 
PBGC will consider all of the facts and 
circumstances including—

(1) Any change in funding or operation 
procedures;

(2) Past practice with regard to 
employee requests for forms of 
distribution;

(3) Whether the distribution is 
consistent with plan provisions; and

(4) Whether an annuity contract that 
provides for a cutback based on the 
guarantee limits in Part 2609 of this 
chapter could have been purchased from 
an insurance company.

Subpart B— Allocation of Assets to 
Benefit Categories

§ 2608.10 Manner of allocation.
(a) General. The plan administrator 

shall allocate plan assets available to 
pay for benefits under the plan using the 
rules and procedures set forth in 
paragraphs (b) through (f) of this section, 
or any other procedure that results in 
each participant (or beneficiary) 
receiving the same benefits he or she 
would receive if the procedures in 
paragraphs (b) through (f) were 
followed.

(b) Assigning benefits. The basic-type 
and nonbasic-type benefits payable with 
respect to each participant in a 
terminated plan shall be assigned to one 
or more priority categories in 
accordance with §§ 2608.11 through 
2608.16. Benefits derived from voluntary 
employee contributions, which are 
assigned only to priority category 1, are 
treated, under section 204(c)(4) of the 
Act and section 411(d)(5) of the Code, as 
benefits under a separate plan. The 
amount of a benefit payable with 
respect to each participant shall be
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determined as of the date of plan 
termination.

(c) Valuing benefits. The value of a 
participant’s benefit or benefits assigned 
to each priority category shall be 
determined, as of the allocation date,, in 
accordance with the provisions of Part 
2610 of this chapter. The value of each 
participant’s basic-type benefit or 
benefits in a priority category shall be 
reduced by the value of the participant’s 
benefit of the same type that is assigned 
to a higher priority category. Except as 
provided in the next two sentences, the 
same procedure shall be followed for 
nonbasic-type benefits. The value of a 
participant’s nonbasic-type benefits in 
priority categories 3, 5, and 6 shall not 
be reduced by the value of the 
participant’s nonbasic-type benefit 
assigned to priority category 2. Benefits 
in priority category 1 shall neither be 
included in nor subtracted from lower 
priority categories. In no event shall a 
benefit assigned to a priority category 
be valued at less than zero.

(d) Allocating assets to priority 
categories. Plan assets available to pay 
for benefits under the plan shall be 
allocated to each priority category in 
succession, beginning with priority 
category 1. If the plan has sufficient 
assets to pay for all benefits in a priority 
category, the remaining assets shall then 
be allocated to the next lower priority 
category. This process shall be repeated 
until all benefits in priority categories 1 * 
through 6 have been, provided or until all 
available plan assets have been 
allocated. If the plan has assets 
remaining after satisfaction of all 
benefits in priority categories 1 through 
6, those residual assets shall be 
allocated in accordance with section 
4044(d) of the Act.

(e) Allocating assets within priority 
categories. Except for priority category 
5, if the plan assets available for 
allocation to any priorty category are 
insufficient to pay for all benefits in that 
priority category, those assets shall be 
distributed among the participants 
according to the ratio that the value of 
each participant’s benefit or benefits iii 
that priority category bears to the total 
value of all benefits in that priority 
category. If the plan assets available for 
allocation to priority category 5 are 
insufficient to pay for all benefits in that 
category, the assets shall be allocated, 
first, to the value of each participant’s 
nonforfeitable benefits that would be 
assigned to priority category 5 under
§ 2608.15 after reduction for the value 
benefits assigned to higher priority 
categories, based only on the provisions , 
of the plan in effect at the beginning of 
the 5-yeacj>eriod immediately preceding

the date of plan termination. If assets 
available for allocation to priority 
category 5 are sufficient to fully satisfy 
the value of those benefits, assets shall 
then be allocated to the value of the 
benefit increase under the oldest 
amendment during the 5-year period 
immediately preceding the date of plan 
termination, reduced by the value of 
benefits assigned to higher priority 
categories (including higher 
subcategories in priority category 5). 
This allocation procedure shall be 
repeated for each succeeding plan 
amendment within the 5-year period 
until all plan assets available for 
allocation have been exhausted. If an 
amendment decreased benefits, 
amounts previously allocated with 
respect to each participant in excess of 
the value of the reduced benefit shall be 
reduced accordingly. In the subcategory 
in which assets are exhausted, the 
assets shall be distributed among the 
participants according to the ratio that 
the value of each participant’s benefit or 
benefits in that subcategory bears to the 
total value of all benefits in that 
subcategory.

(f) Applying assets to basic-type or 
nonbasic-type benefits within priority 
categories. The assets allocated to 
participant’s benefit or benefits within 
each priority category shall first be 
applied to pay for the participant’s 
basic-type benefit or benefits assigned 
to that priority category. Any assets 
allocated on behalf of that participant 
remaining after satisfying the 
participant’s basic-type benefit or 
benefits in that priority category shall 
then be applied to pay for the 
participant’s nonbasic-type benefit or 
benefits assigned to that priority 
category. If the assets allocable to a 
participant’s basic-type benefit or 
benefits in all priority categories are 
insufficient to pay for all of the 
participant’s guaranteed benefits, the 
assets allocated to that participant’s 
benefit in priority category 4 shall be 
applied, first, to the guaranteed portion 
of the participant’s benefit in priority 
category 4. The remaining assets 
allocated to that participant’s benefit in 
priority category 4, if any, shall be 
applied to the nonguaranteed portion of 
the participant’s benefit.

(g) Allocation to established 
subclasses. Notwithstanding paragraphs
(e) and (f) of this section, the assets of a 
plan that has established subclasses 
within any priority category may be 
allocated to the plan’s subclasses in 
accordance with the rules set forth in
§ 2608.17.

§ 2608.11 Priority category 1 benefits.
(a) Definition, the benefits in priority 

category 1 are participants’ accrued 
benefits derived from voluntary 
employee contributions.

(b) Assigning benefits. Absent an 
election described in the next sentence, 
the benefit assigned to priority category 
1 with respect to each participant is the 
balance of the separate account 
maintained for the participant’s 
voluntary contributions. If a participant 
has elected to receive an annuity in lieu 
of his or her account balance, the benefit 
assigned to priority category 1 with 
respect to that participant is the present 
value of that annuity.

§ 2608.12 Priority category 2 benefits.
(a) Definition, the benefits in priority 

category 2 are participants’ accrued 
benefits derived from mandatory 
employee contributions, whether to be 
paid as an annuity benefit with a pre
retirement death benefit that returns 
mandatory employee contributions or, if 
a participant so elects under the terms 
of the plan and Part 2605 of this chapter, 
as a lump sum benefit. Benefits are 
primarily basic-type benefits although 
nonbasic-type benefits may also be 
included as follows:

(1) Basic-type benefits. The basic-type 
benefit in priority category 2 with 
respect to each participant is the sum of 
the values of the annuity benefit and the 
pre-retirement death benefit determined 
under the provisions of Paragraph (c)(1) 
of this section.

(2) Non-basic-type benefits. If a 
participant elects to receive a lump sum 
benefit and if the value of the lump sum 
benefit exceeds the value of the basic- 
type benefit determined with respect to 
the participant, the excess is a nonbasic- 
type benefit. There is no nonbasic-type 
benefit in priority category 2 for a 
participant who does not elect to receive 
a lump sum benefit.

(b) Conversion o f mandatory 
employee contributions to an annuity 
benefit. Subject to the limitation set 
forth in Paragraph (b)(3) of this section, 
a participant’s accumulated mandatory 
employee contributions shall be 
converted to an annuity form of benefit 
payable at the normal retirement age or, 
if the plan provides for early retirement, 
at the expected retirement age. The 
conversion shall be made using the 
interest rates and factors specified in 
Paragraph (b)(2) of this section. The 
form of the annuity benefit [e.g., straight 
life annuity, joint and survivor annuity, 
cash refund annuity, etc.) is the form 
that the participant or beneficiary is 
entitled to on the date of plan 
termination. If the participant does not 
have a nonforfeitable right to a benefit,
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other than the return of his or her 
mandatory contributions in a lump sum, 
the annuity form of benefit is the form 
the participant would be entitled to if 
the participant had a nonforfeitable right 
tô an annuity benefit under the plan on 
the date of plan termination.

(1) Accumulated mandatory employee 
contributions. Subject to any addition 
for the cost of ancillary benefits plus 
interest, as provided in the following 
sentence, the amount of the 
accumulated mandatory employee 
contributions for each participant is the 
participant’s total nonforfeitable 
mandatory employee contributions 
remaining in the plan on the date of plan 
termination plus interest, if any, under 
the plan provisions. Mandatory 
employee contributions, if any, used 
after the effective date of the minimum 
vesting standards in section 203 of the 
Act and section 411 of the Code for costs 
or to provide ancillary benefits such as 
life insurance or health insurance, plus 
interest under the plan provisions, shall 
be added to the contributions that 
remain in the plan to determine the 
accumulated mandatory employee 
contributions.

(2) Interest rates and conversion 
factors. The interest rates and 
conversion factors used in the 
administration of the plan shall be used 
to convert a participant’s accumulated 
mandatory contributions to the annuity 
form of benefit. In the absence of plan 
rules and factors, the interest rates and 
conversion factors established by the 
Internal Revenue Service for allocation 
of accrued benefits between employer 
and employee contributions under the 
provisions of section 204(c) of the Act 
and section 411(c) of the Code shall be 
used.

(3) Minimum accured benefit. The 
annuity benefit derived from mandatory 
employee contributions may not be less 
than the minimum accured benefit under 
the provisions of section 204(c) of the 
Act and section 411(c) of the Code.

(c) Assigning benefits. If a participant 
or beneficiary elects to receive a lump 
sum benefit, his or her benefit shall be 
determined under paragraph (c)(2) of 
this section. Otherwise, the benefits 
with respect to a participant shall be 
determined under paragraph (c)(1) of 
this section.

(1) Annuity benefit and pre-retirem ent 
death benefit. The annuity benefit and 
the pre-retirement death benefit 
assigned to priority category 2 with 
respect to a participant are determined 
as follows:

(i) The annuity benefit is the benefit 
computed under Paragraph (b) of this 
section.

(ii) Except for adjustments necessary 
to meet the minimum lump sum 
requirements as hereafter provided, the 
pre-retirement death benefit is the 
benefit under the plan that returns all or 
a portion of the participant’s mandatory 
employee contributions upon the death 
of the participant before retirement A 
benefit that became payable in a single 
installment (or substantially so) because 
the participant died before the date of 
plan termination is a liability of the plan 
within the meaning of § 2608.3(a) and 
should not be assigned to priority 
category 2. A benefit payable upon a 
participant’s death that is included in 
the annuity form of the benefit derived 
from mandatory employee contributions 
[e.g., the survivor’s portion of a joint and 
survivor annuity or the cash refund 
portion of a cash refund annuity) is 
assigned to priority category 2 as part of 
the annuity benefit under Paragraph
(c)(l)(i) of this section and is not 
assigned as a death benefit. The pre
retirement death benefit may not be less 
than the minimum lump sum required 
upon withdrawal of mandatory 
employee contributions by the Internal 
Revenue Service under section 204(c) of 
(he Act and section 411(c) of the Code.

(2) Lump sum benefit. Except for 
adjustments necessary to meet the 
minimum lump sum requirements as 
hereafter provided, if a participant 
elects to receive a lump sum benefit 
under the provisions of the plan, the 
amount of the benefit that is assigned to 
priority category 2 with respect to the 
participant, is—

(i) The combined value of the annuity 
benefit and the pre-retirement death 
benefit determined according to 
Paragraph (c)(1) (which constitutes the 
basic-type benefit) plus

(ii) TTie amount, if any, of the 
participant’s accumulated mandatory 
employee contributions that exceeds the 
combined value of the annuity benefit 
and the pre-retirement death benefit 
(which constitutes the non-basic-type 
benefit), but not more than

(iii) The amount of the participant’s 
accumulated mandatory contributions. 
For purposes of this Paragraph (c)(2), 
accumulated mandatory contributions 
means the contributions with interest, if 
any, payable under plan provisions to 
the participant or beneficiary on 
termination of the plan or, in the 
absence of such provisions, the amount 
that is payable if the participant 
withdrew his or her contributions on the 
date of plan termination. The lump sum 
benefit may not be less than the 
minimum lump required upon 
withdrawal of mandatory employee 
contributions by the Internal Revenue

Service under section 204(c) of the Act 
and section 411(c) of the Code.

§ 2608.13 Priority category 3 benefits.
(a) Definition. The benefits in priority 

category 3 are those annuity benefits 
that were in pay status before the 
beginning of the 3-year period ending on 
the date of plan termination, and those 
annuity benefits that would have been 
in pay status for participants who were 
eligible to receive annuity benefits 
before the beginning of the 3-year period 
ending on the date of plan termination. 
Benefits are primarily basic-type 
benefits, although non-basic-type 
benefits will be included if any portion 
of a participant’s priority categorÿ 3 
benefit is not guaranteeable under the 
provisions of Part 2605 of this chapter.

(b) Assigning benefits. The annuity 
benefit that is assigned to priority 
category 3 with respect to a participant 
is the lowest annuity that was paid or 
payable under the rules in Paragraphs
(b)(2) through (b)(6) of this section.

(1) Eligibility o f participants and 
beneficiaries. A participant or 
beneficiary is eligible for a priority 
category 3 benefit if either of the 
following applies:

(1) The participant’s (or beneficiary’s) 
benefit was in pay status before the 
beginning of the 3-year period ending on 
the date of plan termination.

(ii) The participant was eligible for an 
annuity and his or her benefit could 
have been in pay status before the 
beginning of die 3-year period ending on 
the date of plan termination. Whether a 
participant was eligible to receive an 
annuity before the beginning of the 3- 
year period shall be determined using 
the plan provisions in effect on the day 
before the beginning of the 3-year 
period.

(iii) If a participant described in either 
of the preceding two paragraphs died 
during the 3-year period ending on the 
date of the plan termination and his or 
her beneficiary is entitled to an annuity, 
the beneficiary is eligible for a priority 
category 3 benefit.

(2) Plan provisions governing 
determination o f benefit. In determining 
the amount of the priority category 3 
annuity with respect to a participant, the 
plan administrator shall use the 
participant’s age, service, actual or 
expected retirement age, and other 
relevant facts as of the following dates:

(i) Except as provided in the next 
sentence, for a participant or beneficiary 
whose benefit was in pay status before 
the beginning of the 3-year period 
ending on the date of plan termination,

. the priority category 3 benefit shall be 
determined according to plan provisions 
in effect on the date the benefit
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commenced. Benefit increases that 
became effective before the beginning of 
the 5-year period ending on the date of 
plan termination, including automatic 
benefit increases after that date to the 
extent provided in Paragraph (b)(5) of 
this section, shall be included in 
determining the priority category 3 
benefit. The form of annuity elected by a 
retiree is considered the normal form of 
annuity for that participant.

(ii) For a participant who was eligible 
to receive an annuity before the 
beginning of the 3-year period ending on 
the date of plan termination but whose 
benefit was not in pay status, the 
priority category 3 benefit and the 
normal form of annuity shall be 
determined according to plan provisions 
in effect on the day before the beginning 
of the 3-year period ending on the date 
of plan termination as if the benefit had 
commenced at that time.

(3) General benefit limitations. The 
general benefit limitation is determined 
as follows:

(i) If a participant’s benefit was in pay 
status before the beginning of the 3-year 
period, the benefit assigned to priority 
category 3 with respect to that 
participant is limited to the lesser of the 
lowest annuity benefit in pay Status 
during the 3-year period ending on the 
date of plan terminations and the lowest 
annuity benefit payable under the plan 
provisions at any time during the 5-year 
period ending on the date of plan 
termination.

(ii) Unless a benefit was in pay status 
before the beginning of the 3-year period 
ending on the date of plan termination, 
the benefit assigned to priority category 
3 with respect to a participant is limited 
to the lowest annuity benefit payable 
under the plan provisions, including any 
reduction for early retirement, at any 
time during the 5-year period ending on 
the date of plan termination. If the 
annuity form of benefit under a formula 
that appears to produce .the lowest 
benefit differs from the normal annuity 
form for the participant under Paragraph
(b)(2)(ii) of this section, the benefits 
shall be compared after the differing 
form is converted to the normal annuity 
form, using plan factors. In the absence 
of plan factors, the factors in Part 2609 
of this chapter shall be used.

(iii) For purposes of this paragraph, if 
a terminating plan has been in effect 
less than five years on the date of plan 
termination, computed in accordance 
with Paragraph (b)(6) of this section, the 
lowest annuity benefit under the plan 
during the 5-yéar period ending on the 
date of plan termination is zero. If the 
plan is a successor to a previously 
established defined benefit plan within 
the meaning of section 4021(a) of the

Act, the time it has been in effect will 
include the time the predecessor plan 
was in effect.

(4) Determination o f beneficiary's 
benefit. If a beneficiary is eligible for a 
priority category 3 benefit because of 
the death of a participant during the 3- 
year period ending on the date of plan 
termination, the benefit assigned to 
priority category 3 for the beneficiary 
shall be determined as if the participant 
had died the day before the 3-year 
period began.

(5) Automatic benefit increases. If 
plan provisions adopted and effective 
before the beginning of the 5-year period 
ending on the date of plan termination 
provided for automatic increases in the 
benefit formula for both active 
participants and those in pay status or 
for participants in pay status only, the 
lowest annuity benefit payable during 
the 5-year period ending on the date of 
plan termination determined under 
Paragraph (b)(3) of this section includes 
the automatic increases scheduled 
during the fourth and fifth years 
preceding termination, subject to the 
following restrictions. Benefit increases 
for active participants in excess of the 
increases for retirees shall not be taken 
into account.

(6) Computation o f time periods. For 
purposes of this section, a plan or 
amendment is “in effect” on the later of 
the date on which it is adopted or the 
date it becomes effective.

§ 2608.14 Priority category 4 benefits.
The benefits assigned to priority 

category 4 are participants’ basic-type 
benefits that do not exceed the 
guarantee limits set forth in Part 2609 of 
this chapter, except as provided in the 
next sentence. The benefit assigned to 
priority category 4 with respect to a 
participant is not limited by the 
aggregate benefits limitations set forth 
in § 2609.3(b) for individuals who are 
participants in more than one plan or by 
the phase-in limitation applicable to 
substantial owners set forth in § 2609.7.

§ 2608.15 Priority category 5 benefits.
The benefits assigned to priority 

category 5 with respect to each 
participant are all of the participant’s 
nonforfeitable benefits under the plan.

§ 2608.16 Priority category 6 benefits.
The benefits assigned to priority 

category 6 with respect to each 
participant are all of the participant’s 
benefits under the plan, whether 
forfeitable or nonforfeitable.

§ 2608.17 Subclasses.
(a) General rule. A plan may establish 

one or more subclasses within any

priority category, other than priority 
categories 1 and 2, which subclasses 
will govern the allocation of assets 
within that priority category. The 
subclasses may be based only on a 
participant’s longer service, older age, or 
disability, or any combination thereof.

(b) Limitation. Except as provided in 
Paragraph (c) of this section, whenever 
the allocation within a priority category 
on the basis of the subclasses 
established by the plan increases or 
decreases the cumulative amount of 
assets that otherwise would be 
allocated to guaranteed benefits, the 
assets so shifted shall be reallocated to 
other participant’s benefits within the 
priority category in accordance with the 
subclasses.

(c) Exception for subclasses in effect 
on Septem ber 2,1974. A plan 
administrator may allocate assets to 
subclasses within any priority category, 
other than priority categories 1 and 2, 
without regard to the limitation in 
Paragraph (b) of this section if, on 
September 2,1974, the plan provided for 
allocation of plan assets upon 
termination of the plan based on a 
participant’s longer service, older age, or 
disability, or any combination thereof, 
and—

(1) Such provisions are still in effect; 
or

(2) The plan, if subsequently amended 
to modify or remove those subclasses, is 
re-amended to re-establish the same 
subclasses on or before July 28,1981.

(d) Discrimination under Internal 
Revenue Code. Notwithstanding the 
provisions of Paragraphsja) through (c) 
of this section, allocation of assets to 
subclasses established under this 
section is permitted only to the extent 
that the allocation does not result in 
discrimination prohibited under the 
Code and regulations thereunder.

Effective date. This regulation is 
effective on March 1,1981.

Issued at Washington, D.C., this 19th day of 
January, 1981.
Ray Marshall,
C ha irm a n, B o a rd  o f  D ire c to rs P e n s io n  B e n e fit  
G u a ra n ty  Corporation.

Issued on the date set forth above pursuant 
to a resolution of the Board of Directors 
approving this regulation and authorizing its 
Chairman to issue same.
Henry Rose,
Secreta ry, P e n s io n  B e n e fit G u a ra n ty  
C orporation.
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