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b. How the grow er determined  
whether an initial adjustment w as  
necessary to bring last season’s average  
worker up to the A EW R  without m ake
up pay.

2. DOL should review  the employer’s 
pay and productivity records to verify 
that the required piece rates have been  
made.

To assure that employers pay the 
proper piece rates and make-up pay:

1. Before beginning work, employers 
should be required to give workers a  
written statem ent explaining the 
adverse effect w age rate.

2. Employers should be required to 
keep daily records of hours and  
productivity for each  worker. A  copy  
would be given to each  w orker at the 
end of the day showing:
Hours worked  
Producitivity 
Piece-rate earnings 
Make-up pay, if any  
Gross earning 
Deductions

3. Employers should be required to file 
the pay and productivity records with 
DOL at the end of each pay period. DOL 
would review  the records, monitor 
employers on-site, and conduct audits to 
assure compliance. In their reports, 
employers would be required to make a 
statement as to whether make-up pay  
was or w as not required and paid.

To insure against productivity Brings:
1. H -2  growers should not be 

permitted to fire dom estic workers 
without ffrst giving notice in writing to 
the appropriate DOL representative.

2. DOL should review  each  situation  
to determine if the w orker is making 
“reasonable efforts to produce.” 
* * * * *

Issue: Timing o f publication
Only one comm entor directly  

addressed the issue of the timing of 
publication of the coming season’s 
adverse effect w age rate. This 
representative of sugarcane growers 
recommended that the Labor 
Department should publish the A EW R  
no later than M arch 1, to be effective 
June 1 of each  year. H e noted that this 
would be early enough to prevent last 
minute confusion about w ages in the 
sugar harvest, which begins in early  
August.
* * * * *
Issue: Methodologies for logging and 
sheepherding

Of the two individuals who remarked 
on the methodologies for logging and 
sheepherding, both were negative 
toward the proposal,
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Arguments For
None.

Arguments Against
A  representative of fruit growers 

objected to the unique treatm ent of 
logging and sheepherding com pared  
with the rest of the agricultural sector. 
The letter w riter contended that 
production w orkers’ earnings should be 
used in calculating an adverse effect 
w age rate  for logging and sheepherding 
if they w ere used for the rem ainder of 
agriculture. In addition, the Department 
of Labor violated its nationwide 
approach in the case of logging and  
sheepherding by limiting their adverse  
effect w age rate determination to the 
area  of intended employment, according  
to the commentor.

A  logging worker representative w as  
opposed to continuing the use of the 
prevailing w age rate as it is currently  
calculated to set the logging A EW R . It 
w as felt that the 40 and 51 percent rules 
which are  used to establish prevailing 
rates tend to fix the prevailing w age rate  
in the mid-range of surveyed w ages, 
enabling employers who paid in the 
upper ranges to offer low er w ages the 
n ext year and still be eligible for foreign 
labor, as well as artificially inhibiting 
the normal rise in w age rates. In 
addition, the prevailing w age rate is a  
full year out-of-date even before being 
implemented. Consequently, the w riter 
concluded that the current methodology 
“guarantees an adverse effect on 
dom estic loggers’ w ages.”

A s an alternative to continuing the 
current methodology, the comm entor 
m ade two suggestions. To determine the 
prevailing w age rate a 90 percent rule 
should be applied: that is, array  the 
actual w age rates paid in ascending  
order along with the number of workers 
who received the corresponding rate; 
cumulate the number of workers starting 
at the low est w age rates until 90 percent 
of the w orkers surveyed are reached; 
the corresponding rate a t this point 
should be derived by w ay of “a 
percentage formula based upon the 
dem onstrated historical relationship 
betw een the national average of wages 
paid in logging and those paid to 
production workers in the private  
nonfarm econom y during the previous 
year.”

The letter w rite r disputed the 
Department o f Labor’s contention that 
loggers’ wages equal or exceed the 
“ annual hourly earnings”  o f nonfarm 
production workers. Since loggers are 
paid a piece rate, they are not paid for 
down time due to equipment breakdown 
or traveling time between the camp and 
cutting location, for example. The
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equipment rental fee that loggers do 
receive rarely covers their equipment 
costs in  fu ll, and the fee is received only 
during the months the loggers can find 
work while their payments extend 
throughout the year.

The logging worker representative 
noted that the adverse effect wage rate 
should continue to be applied to an 
employer’s entire workforce, as the new 
methodology would do. Permitting less 
than 100 percent o f the workforce to be 
covered (a possibility the Labor 
Department raised for discussion at last 
year’s regional hearings) would not 
comply w ith  the intent o f the law  which 
was designed to protect a ll domestic 
workers. It  would also add to the 
Department o f Labor’s monitoring 
workload to assure compliance, the 
commentor noted.

A  fina l point made by the 
representative dealt w ith  whether 
loggers were being denied an hourly 
adverse effect wage rate since the rate 
in  logging is based upon the prevailing 
(piece) rate. I f  this is the case, the 
farmworker representative objected. An 
hourly adverse effect wage rate above 
the prevailing piece rate wage is needed 
fo r loggers “ to protect them from 
frequent breakdown in  their expensive 
equipment Also, woodsmen working 
w ith  Canadian H -2’s are often placed in  
poor cutting areas while Canadians 
receive better chances. An hourly wage 
would be some hedge against this kind 
of discrim ination.”  Lastly, the 
commentor wrote that w ithout an hourly 
wage woodsmen would not be protected 
while they developed the requisite skills, 
thus, they would be discouraged from 
entering and remaining in  the labor 
market which is contrary to the intent o f 
the H -2 program.
* * * * *

Note.—The remainder of the Ruttenberg 
summary discusses comments which were 
received on issues other than the substance 
of the proposed rule, and which were not 
material to this rulemaking proceeding.
[FR Doc. 81-1623 Filed 1-15-81; 8:45 am]
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Social Security Administration

20 CFR Parts 404 and 416

Disability Insurance and Supplemental 
Security Income; Determinations of 
Disability

a g e n c y : Social Security Administration, 
HHS.
ACTION: Proposed rule.

s u m m a r y : These regulations for 
administering the disability 
determination function implement 
section 304 of Pub. L. 96-265  (the “Social 
Security Disability Amendments of 
1980”) w hich amends section 221 of the 
Social Security A ct.

The disability determination function 
is now  carried out by the States and the 
Federal Government under negotiated  
agreements betw een the Social Security 
Administration (SSA) and States. The 
law  provides that, effective June 1 ,1981 , 
disability determinations will be made 
by the State agencies in compliance 
with regulations containing perform ance 
standards and other administrative 
requirements and procedures relating to 
the disability determination function. 
States will have the option of turning the 
function over to the Federal Government 
if they do not wish to make disability 
determinations and the Federal 
Government has the authority to 
partially or wholly assum e the disability 
determination function of any State that 
does not m eet the prescribed minimum 
perform ance standards.

The proposed regulations specify the 
responsibilities of the Secretary and the 
S tates  in administering the disability 
program. They prescribe standards for 
accu racy  of perform ance and processing  
time that State agencies must m eet in 
making disability determinations, and  
provide the administrative requirements 
and procedures SSA  and the State  
agencies will follow in carrying out the 
disability determination function. 
Provisions are included specifying how  
SSA or a  State m ay term inate the State  
agency’s perform ance of this function.

The primary purpose of these 
regulations is to improve the quality of 
State agency perform ance in following 
our adjudicative criteria and to improve 
the timeliness of disability 
determinations. These regulations will 
afford the States maximum practicable  
m anagem ent flexibility in meeting 
objectives.
d a t e s : W e will consider your comments 
if w e receive them no later than M arch
17 ,1981 .

ADDRESSES: Send your written  
com m ents to the Commissioner of Social 
Security, Department of H ealth and  
Human Services, P.O. B ox 1585, 
Baltimore, M aryland 21203. You m ay see 
copies of all comments w e receive a t the 
W ashington Inquiries Section, Office of 
Governmental Affairs, Social Security 
Administration, Department of Health  
and Human Services, Room 1212,
Switzer Building, 330 C Street, S.W ., 
W ashington, D.C. 20201.
FOR FURTHER INFORMATION CONTACT: 
H arry J. Short or W illiam  J. Ziegler,
Legal A ssistants, Office of Regulations, 
Social Security Administration, 64Q1 
Security Boulevard, Baltimore,
M aryland 21235, telephone 301-594-7337  
or 301-594-7415.

SUPPLEMENTARY INFORMATION:

Federal-State Structure Before Public 
Law  96-265

The disability programs under title U 
and title XVI of the Social Security A ct  
(The A ct) are administered under a  
Federal-State m echanism  having its 
origins in the disability freeze provisions 
of die 1954 Amendm ents to the A ct. A t 
that time, Congress specified that 
determinations of disability should be 
m ade by State agencies under 
agreem ent w ith the Secretary. W herever 
possible the State rehabilitation agency  
w as to be the contracting agency to 
encourage rehabilitation con tacts by  
disabled persons and to take advantage  
of the m edical and vocational expertise  
of those agencies.

N egotiated agreem ents are currently  
in effect for 54 State agencies for making 
disability determinations for claim ants  
applying for disability benefits under 
title II and title XVI of th e A ct. Thè 
agreem ents cover all the S tates plus the 
District of Columbia, Puerto Rico, and  
Guam; in South Carolina there are  
separate agencies for the blind and the 
disabled.

Under these agreem ents the State  
agencies, on behalf of the Secretary of 
H ealth and Human Services, make 
determinations of disability on the basis  
of standards and guides issued by SSA. 
SSA pays 100 percent of the costs  
incurred by the States in performing this 
function. The State agency function 
includes obtaining m edical and  
vocational evidence from the applicant 
and his or her m edical treatm ent 
sources, and w here necessary, arranging 
for one or more exam inations of the 
applicant by a  m edical specialist. E ach  
determination of disability is m ade by a 
team  consisting of a  lay disability 
exam iner and a  physician on the State  
agency staff.

Section 221(a) of the A ct provided that 
the determination of w hether a  person  
w as disabled, and when a  disability 
began and ended, would be m ade by a 
State agency under an agreement 
betw een the State and the Secretary and 
that, for purposes of the A ct, 
determinations by the State are  
determinations of the Secretary. Section  
1633(a) of the A ct authorized the 
Secretary to make the same 
arrangem ents for title XVI purposes. 
Section 221(c) provided that the 
Secretary, on her own motion, could  
reverse the State’s determination that a 
person w as disabled, or could determine 
that a  disability began later or ended  
earlier than the State had determined. In 
other important respects, the A ct  
generally limited the Secretary’s 
authority to make disability 
determinations. By precluding the 
Secretary  from reaching a more 
favorable finding on a  disability issue in 
review ed cases, it gave the State what 
amounted to final authority in many 
cases  for determining which applicants 
w ere disabled and, consequently, to a 
large extent how  the SSA program w as  
administered.

In 1976, the General Accounting Office 
(GAO) a t the request of the Honorable 
Jam es A . Burke, Chairman, 
Subcommittee on Social Security of the 
Committee on W ays and M eans, U.S. 
House of Representatives, studied the 
effectiveness of SSA ’s managem ent of 
the disability determination process of 
State agencies. GAO issued a report 
criticizing the quality and uniformity of 
the disability determination process. 
GAO recom m ended that SSA adopt a 
stronger and more active management 
role and that SSA revise the Federal- 
State agreem ents to clearly define the 
responsibilities of each  party consistent 
w ith a uniform disability determination  
process. Papers prepared by the staff of 
the Subcommittee on Social Security for 
the use of the Committee on W ays and 
M eans also recom mended stronger 
Federal control.

The Federal-State model agreement 
w as therefore revised. The revised  
model agreement reflected SSA’s 
intentions to adm inister the program  
through standards, to take a lead role in 
assuring uniform training of State 
agency personnel, and to deal with 
those State practices that over the years 
had becom e impediments to effective 
administration.

SSA tried to get all the States to enter 
into the new  agreem ent during the 
summer and fall of 1978, but 
considerable resistance w as  
encountered. The revisions in the 
agreem ent w ere view ed by various State
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Bcials and organizations as interfering 
th traditional State prerogatives to 
mage their own affairs. This concern  
reflected in the fact that only 21 of 54 
ite agencies signed the new  
reement.

IB. L  96-265— SECTION 304 

neral

Congress amended the A ct to increase  
s Secretary’s ability to influence State  

T'formance. The Secretary is required 
establish, by regulation, w hatever 
mdards of perform ance and 
ninistrative requirements and  
icedures she considers n ecessary for 

j States to follow to insure effective 
J d  uniform administration of the SSA  

(ability programs. Section 221(a), 
(ended by Pub. L. 96-265, provides 
it beginning June 1981, disability 
germinations will be m ade by the 
kte unless it notifies the Secretary, in 
pting, of its wishes to no longer make 
i determinations, and if the Secretary  
s not found that the State has failed to 
ike determinations consistent with 
mdards to be prescribed by the 
¡cretary. Section 221(c) authorizes the 
bretary to review State  
terminations and, based on the 
new, to make findings as to w hether a 
rson is or is not disabled and, if 
iabled, whether the disability began  
an earlier or later date or ended on 
earlier or later date than that 

Itermined by the State.
The amendments also provide that a  
ate which wishes to discontinue 
iking disability determinations or, is 
and to be failing to make disability 
terminations as prescribed by 
mdards, must continue to make the 
terminations for at least 180 more 
BW.The Secretary is required to make 
® disability determinations thereafter, 
r  Secretary is further required to 
[Velop and initiate a plan for the 
ptial or complete assumption of a 
ate s disability determination function 
Buch a step becomes necessary. The 
Bn must provide for the continuation  
l “1® disability determination function 
let for the protection of any affected  
pte employees. The Secretary must 
[e Preference to capable State  
ppjoyees in filling appropriate 
BPloyment positions, and m ay not 

^ u m e a State’s function until the State  
js made a fair and equitable 
angement to protect the rights of 
'paced State personnel (with some 
a ed exceptions) not utilized by the 
cretary. (The Secretary of Labor will 
termine if this has been done.) The 

_ retary is directed to advise the 
■ingress of any amendments of Federal

law  and regulations needed to carry  out 
the plan.

The amendments also place  
responsibility upon the Secretary to 
provide for the continued effective 
operation of the disability program in 
the event of the non-participation of one 
or m ore States. This is to be done with  
only limited time to prepare for the 
State’s non-participation and the need to 
assure protection of the employment 
rights of the displaced State personnel 
before the Secretary can  assum e the 
State’s function.

Specific Provisions of the Law Subject 
to Regulations

Pub. L. 96-265  eliminates the system  
of negotiated agreem ents betw een the 
Secretary and the States and requires 
the Secretary to establish, through 
regulations, the procedures and  
perform ance standards for the State  
disability determination function in 
w hatever detail appears appropriate.

The law  gives the Secretary  broad  
discretion to determine, for exam ple, 
w hat m atters to regulate, in how much  
detail to regulate them, and w hether to 
regulate or to issue “other w ritten  
guidelines.’’ The S ecreatary  m ay  
regulate such m atters as: %

• The adm inistrative structure and 
the relationship between various units 
o f the State agency:

• The physical location of, and  
relationship among, agency staff units 
and other organizations performing 
tasks for the State agency;

• Standards for the availability to 
applicants and beneficiaries of facilities 
for making disability determinations:

• State agency perform ance criteria, 
including the rate  of a ccu racy  of 
decisions and the time periods within 
which determinations must be made;

• The procedures for and the scope of 
review  by the Secretary and, as she 
finds appropriate, by the State, of Its 
perform ance in individual cases  and  
classes of cases;

• Rules governing access  of 
appropriate Federal officials to State  
offices and to State records relating to  
its administration of the disability 
determination function;

• Fiscal control procedures that the 
State agency may be required to adopt; 
and

• The submission of reports and other 
data, in such form and a t such time as  
the Secretary m ay require, concerning  
the State agency’s activities relating to 
the disability determination function.

Congressional Concerns
In its deliberation during the 

development of Pub. L. 96-265, Congress 
w as aw are of the problems in the

existing Federal-State structure. It fe lt 
that significant improvement in  Federal 
management and control was necessary 
and that the amendments would 
strengthen the Federal role in  how 
d isability determinations are made in  
the State agenices.

Congress recognized the possibility 
that under Pub. L. 96-265 some States  
m ay decide not to participate under the 
program, or that the S ecretary  m ay  
determine that a  State is not complying 
with the regulatory requirements 
promulgated under this legislation. It 
w as concerned that there be adequate  
procedures to establish Federal 
administration if State administration  
ended for either reason. Tw o issues 
w ere of particular concern: the potential 
disruption of the ongoing determination  
process w hich could create  hardship for 
disability applicants, and the positions 
of the State employees involved.

Congress concluded that the 
Department did not appear to have any  
extensive planning for Federal 
assumption of the State agencies’ 
functions. Therefore, to stimulate 
planning for such a contingency, Pub. L. 
96-265  required that the Secretary  
submit to Congress a detailed plan of 
how  the Secretary expects to assume  
the functions and operations of a State  
disability determination function should 
it becom e n ecessary. The plan is to 
assum e the uninterrupted operation of 
the disability determination process, 
including the utilization of the best- 
qualified personnel to carry  out this 
function. Congress also recom m ended  
that the Department give consideration  
to establishing conditions of 
employment so that the best-qualified  
State employees would not be 
substantially disadvantaged in 
transferring to Federal employment, in 
the event that a  State quits or is 
term inated for poor perform ance.

B asic Considerations for Assuming State  
Functions

I f  a State chooses to stop making 
d isab ility  determinations, or i f  the 
Secretary finds it  necessary to assume 
the function because a State fa ils to 
meet the standards, several legislated 
requirements and responsibilities w ill 
govern the Secretary’s action.

A ; Requirements.
Pub. L. 96-265 imposes four conditions 

on the Secretary’s assumption of the 
disability determination function. These  
are:

1. The Secretary must assum e the 
disability determination function no 
earlier than 180 days after a  finding that 
the State is substantially failing to make 
disability determinations consistent 
with regulations or after receipt of a



4586 Federal Register /  Vol. 46, No. 11 /  Friday, January 16, 1981 /  Proposed Rules

State’s notice of its intentions to stop 
making disability determinations;

2. The Secretary’s assumption must be 
m ade without any interruption in 
services to the residents of the State;

3. The Secretary must (with some very  
limited exceptions) give hiring 
preference to State agency employees 
who are capable of performing duties in 
the disability determination process for 
the Secretary; and

4. The Secretary m ay not assum e a 
State’s function until after the Secretary  
of Labor has determined that the State  
has m ade fair an equitable 
arrangem ents under applicable law  to 
protect the interests of those State  
agency employees who will be displaced  
from their employment on account of the 
Secretary’s assumption and who will not 
be hired by the Secretary.

B. R esp o n sib ilities .
W hen the Secretary has determined  

that a  State agency’s function must be 
term inated or when a State decides to 
stop making disability determinations, 
the Secretary of HHS, the State, and the 
Secretary of Labor must fulfill certain  
responsibilities.

1. The Secretary of HHS’s 
responsibilities are to:

a. Begin making disability 
determinations no sooner than 180 days  
after notice that a  State agency’s 
disability determination function will 
end;

b. Develop and initiate procedures to 
give hiring preference to State agency  
employees who are capable of 
performing duties in the disability 
determination process; and

c. Insure that the Secretary of Labor 
has determined that the State has made 
fair and equitable arrangem ents for any  
State agency employees who will be 
displaced by the assumption and who 
will not be hired by the Secretary.

2. The terminating State’s 
responsibilities are to:

a. Continue making disability 
determinations for not less than 180  
days after a  termination notice, or until 
the Secretary has fulfilled his or her 
responsibilities; and

b. M ake fair and equitable 
arrangem ents to protect the interests of 
State agency employees who will not be 
hired by SSA. Em ployees’ interests must 
be protected in accord ance with  
applicable Federal, State, and local 
statutes.

3. The S ecretary  of Labor’s 
responsibility is to determine that the 
State has m ade fair and equitable

arrangem ents for protecting State  
personnel.
State Involvement in Development of 
the Regulations

In January 1980, SSA convened a  tw o- 
day work group meeting of SSA central 
and regional office and State personnel 
to give us their view s on developing the 
perform ance standards required by the 
disability bill. This work group 
developed some tentative guides for 
such perform ance standards.

During the summer of 1980, SSA  
invited to the headquarters in Baltimore, 
all of the DDS adm inistrators, and in a 
series of four meetings, plans for issuing 
regulations under Public Law  96-265  
w ere discussed. These w ere meetings in 
w hich the DDS adm inistrators had an  
opportunity to comm ent on the general 
direction of our plans and to offer 
specific suggestions for the scope of the 
regulation. The reactions of these State  
adm inistrators w ere considered in 
developing the regulations, and a  
number of significant changes resulted  
from their recom m endations.

Our B asic Implementation A pproach .

It is our intention to use these  
regulations and the statutory authority  
derived from Pub. L. 96 -265  to improve 
the overall adm inistration and delivery 
of the disability program. W e will 
accom plish these improvements by:

1. Setting a  targeted level of 
perform ance that w e will w ork to attain  
in the future.

2. Creating a system  of interm ediate 
goals to serve as stepping stones to  
progress tow ards our targeted level of 
perform ance;

3. Establishing a threshold level 
clearly defining the low est level of 
acceptable perform ance by a State  
agency;

4. Setting forth those actions that w e 
will take to make sure unacceptable  
perform ance does not continue; and,

5. Establishing administrative 
requirements that will provide the States  
with m anagem ent flexibility, 
establishing the fram ework for the 
Federal-State partnership, and a t the 
sam e time, allow  us to retain our 
program stewardship responsibilities.

The proposed regulations uset 
standards as the m echanism  to "drive” 
the disability determination process  
tow ards continued improvement.

W e will specify the outcom e expected. 
W e will carefully monitor the S tates’ 
disability determination process in 
term s of perform ance accu racy  and  
processing time. The States will have  
control over m anagem ent of their 
operation as long as perform ance is

adequate under the standards which we 
set.

If a  State’s perform ance becomes 
unacceptable, these regulations provide 
for Federal involvement in the State's 
activities in making disability 
determinations for the purpose of 
improving the State’s performance. We 
have a responsibility under the law for 
seeing that the disability programs are 
efficiently and equitably administered. 
If, even after our assistance, a State’s 
perform ance is not adequate, we will 
take action to take over the disability 
program from the State.

W hile w e are  proposing regulations t< 
establish national standards for 
perform ance accu racy  and processing 
time, w e will continue to assure the 
fiscal integrity of the States’ operations 
through the budget process. Individual 
State budgets will continute to be 
negotiated on the regional level. The 
objective of negotiations is to determine 
a  level of funding within available 
resources that will be perceived by 
Federal and State officials as sufficient, 
to m eet standards and stated goals. The 
negotiated budget is an  integral part of j 
the decision of setting goals. States will 
be expected  to m eet standards and 
goals within the negotiated budget.

The Target Level

4
W e have developed target levels for 
ate agency combined title II and title 
VI initial accu racy, title II intitial 
ocessing time, and title XVI 
ocessing time. The values selected foi 
e target levels represent a difficult 
lallenge but are designed to reflect 
hat w e believe to be a level of 
irformance and service delivery that

1 1 1 ____ i __l l . .  tn  attain .

Interm ediate Goals for State 
Perform ance Betw een the Target and 
Threshold Levels

t

W e will establish intermediate 
perform ance goals between the 
threshold standards and the target 
standards in order to assure continued 
movement tow ards our targeted level o 
perform ance. Our regional offices will 
annually negotiate a new set of 
individual State agency goals to help , 
them move from the current levels of 
perform ance to target levels. Failure to 
meet these intermediate goals will not 
be cause for considering a State t0 *5® i 
substantially failing to comply with the' 
regulations. However, such failure will 
be a m atter of concern to us and may 
result in our requesting the State to taM 
corrective action and possibly offering 
technical assistance.

il

i:
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b Threshold Levels

IVe are also establishing threshold  
els for State agency perform ance 
¡uracy and processing time. These are  
limum acceptable levels for 
nbined title II and title XV I initial 
rformance accuracy, title II initial 
»cessing time, and title XVI initial 
»cessing time. W e established the 
eshold levels for processing time and  
rformance accu racy by using the 
tional mean and applying a  
lasurement of one standard deviation  
m the mean. (A standard deviation is 
uathematical w ay of measuring the 
riability of items around an average.) 
ita from the fiscal year ending 
ptember 30,1979 w as used to 
ablish the levels. Falling below these 
eshold levels will be unacceptable  
d will mandate appropriate action on 
rpart to improve the situation. These  
lions are set forth in § § 404.1650 and  
3.1050
We will reexamine the threshold  
rels annually, but w e will not make 
anges or modifications automatically, 
stead, any decision to adjust the 
evailing threshold standards will be 
ide based on current State  
rformance, procedural changes, 
stems modifications and resources.
In making any changes in the 
fcshold levels we will continue to use 
»mean and standard deviation  
proach. In §§ 404.1640 through 
4.1650 and in § § 416.1040 through 
6.1050, we explain how the threshold  
mdards are used by us in evaluating 
ate performance.

itermining Perform ance A ccuracy

"Performance accu racy” refers to the 
aliability of State agency adjudication, 
determining a national standard for 
ate agency performance accu racy  for 
eposes of section 304, w e consider not 
ay whether disability decisions are  
jut or wrong for payment, but also  
aether the claims have all the desired  
idence and whether all factors  
•ntributing to a sound decision w ere  
[Midered. Accordingly, the percentage  
cases that can be processed without 
!uj8 returned to the State agency for 
rther development or for correction of 
'Cisions based on evidence in the file 
Presents the State agency’s 
-rformance accuracy rate. The State  
lacy’s original decision is not 
jjtoged in the majority of cases that are  
*®ned for additional development.
*ors in performance accuracy 

1 otified by the quality assurance 
J  8h°uld not be interpreted as 
i ? i vely re^ ecbng decisions that 

’ l iv!f mcorrectly  deny or award benefit 
! v®ents. Since the quality assurance

system  m easures factors that have the 
potential for impacting decisions as well 
as the correctness of the decision, the 
rate of incorrect decisions is 
significantly low er than w hat is 
reflected m  the standards cited in these  
regulations. Nevertheless, w e believe w e  
must m easure accu racy  using a higher 
standard than correct decisions.

Our most current data indicates that 
with a national level of perform ance 
accu racy  of about 93 percent the rate of 
correct decisions is approxim ately 97  
percent. Since decisional accu racy  is 
tied to perform ance accu racy, the 
system  w e are establishing to use goals 
and standards to improve perform ance 
will also improve decisional accu racy. 
W e estim ate that our target level of 97  
percent perform ance accu racy  will yield  
a decisional accu racy  rate  of 99 p e rce n t

Perform ance A ccuracy  Threshold Level

The national perform ance accu racy  
threshold level w as established using 
fiscal year 1979 State-by-State title II 
and tide XV I perform ance accu racy  
rates for disability determinations a t the 
initial (first) level of adjudication. These  
d ata w ere obtained from the Disability 
Quality A ssurance System. A  combined  
title II and title XV I national m ean and  
standard deviation w ere calculated  
together. Separate calculations w ere not 
made for each  title as they w ere for 
processing time. The national m ean w as  
formulated using the individual State  
agency fiscal year 1979 perform ance  
accu racy  rates. The title II initial 
perform ance accu racy  rates and the title 
XVI initial perform ance accu racy  rates  
w ere statistically weighted by w orkload  
size for each  individual State agency. A  
national m ean w as then computed for 
combined title II and title XV I initial 
perform ance accu racy . The com bined  
title II and title XV I initial perform ance  
accu racy  national m ean for fiscal year  
1979 resulted in a  rate of 92.5 percent. 
The standard deviation w as calculated  
and resulted in a rate  of 1.9 percent.

The threshold level for State agency  
perform ance accu racy  has been  
established at one standard deviation  
below the national combined title II and  
title XV I initial perform ance accu racy  
mean. This threshold level w as set after  
considering historical trends in State  
agency perform ance accu racy , past 
perform ance, and statistical theory. In 
addition, the selection of the threshold  
level w as dependent upon our staffing 
and fiscal capacities for providing 
n ecessary technical and m anagem ent 
assistance to State agencies w hose 
perform ance is likely to fall below  the 
threshold levels. Applying the one 
standard deviation m easurem ent to the 
fiscal year 1979 national combined title

II and title XV I perform ance accu racy  
mean, the threshold is 90.6 percent for 
combined title II and title XVI initial 
perform ance accu racy.

Determining Processing Time

State agency processing time for title 
II initial disability claim s is the average  
number of days from the time the State  
agency receives the claim  until the 
determination is put into the Social 
Security Adm inistration C ase Control 
System  (SSACCS). Saturdays, Sundays, 
and holidays are counted.

State agency processing time for title 
XV I initial disability claim s is the 
average number of days from release of 
the claim  by the social security district 
office to the State agency until the 
determination by the State agency is put 
into the Supplemental Security Income 
C ase Control System  (SSICCS). 
Saturdays, Sundays and holidays are  
counted.

Determining Processing Time Threshold  
Levels

Processing time threshold levels w ere  
formulated using fiscal year 1979 State- 
aby-State title II and title XV I m ean  
processing time d ata for disability 
determinations a t the initial (first) level 
of adjudication.These d ata w ere  
obtained from the Social Security  
Adm inistration C ase Control System  
(SSACCS) for title II and the 
Supplemental Security Income Control 
System  (SSICCS) for title XVI. N ational 
m eans and standard deviations w ere  
calculated separately for title II and title 
XVI from these data. The national 
m eans w ere calculated using two steps.

First, the fiscal year 1979 m ean  
processing time w as established for 
each  State agency by taking the average  
of the 12 monthly State agency  
processing time m eans. Then, the 
average of the individual State agency  
m eans w as calculated to produce the 
national m ean. This tw o-step process  
w as applied separately to title II data  
and on title XV I data and resulted in the 
following national m eans:

Title II initial processing time— 43.2 
days.

Title XV I initial processing time— 54.3 
days.

The standard deviations for initial 
title II and title XV I fiscal year 1979 
processing time data w ere calculated  
using established statistical techniques 
and resulted in the following:

Title II initial processing time— 6.3 
days.

Title XVI initial processing time— 7.6 
days.

The threshold levels for S tate  agency 
processing time have been  set a t  1 
stan dard  deviation above the fisca l year
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1979 national m ean processing time.
This decision w as based  on past State  
agency processing time, historical trends 
in State agency processing time, and  
statistical theory. In addition to 
m athem atical and statistical 
considerations, the 1 standard deviation  
level w as established based on our 
fiscal and staffing capabilities for 
providing n ecessary technical and  
m anagem ent assistance to State  
agencies whose perform ance is likely to  
fall below  the threshold levels. Applying 
the 1 standard deviation measurem ent 
to the fiscal year 1979 national 
processing time means, the thresholds 
are as follows:

Title II initial procesing time— 49.5 
d a y s ..

Title XVI initial processing time— 57.9 
days.

The title XVI processing time 
threshold w as reduced by 4  days to 
account for a  computer system s 
modification which w as activated  in 
M ay 1979. This change stopped the 
measurem ent of State agency processing  
time when a  State agency presumptive 
disability determination w as put into 
SSICCS, rather than when the final 
decision w as made. (A  finding of 
presumptive disability is m ade before 
obtaining the evidence needed for a  
final determination when there is a  high 
degree of probability of disability on the 
basis of the evidence available a t the 
time.) A fter extensive study, it w as  
determined that this modification  
low ered State agency title XV I initial 
m ean processing time by 4 days on the 
average.

Target Levels and Interm ediate Goals

Target levels represent the highest 
level of perform ance and service  
delivery presently achievable. They will, 
by their very nature, challenge nearly all 
agencies to improve. E ach  State each  
year is expected  to  make progress .> 
tow ard the target. The extent of progress 
will be negotiated annually on the 
regional level as  part of the State agency  
budget process.

Other than the annually negotiated  
goal, there is no time frame for meeting 
the target. S tates will alw ays be 
constrained by w orkloads, availability  
and com petency of staff, and available  
money.

Technical and M anagem ent A ssistance

W e will do ongoing monitoring to 
evaluate State agency perform ance of 
combined title II and title XV I initial 
perform ance accu racy , of title II initial 
processing time, and title XVI initial 
processing time. The monitoring will 
allow  us to determine w hether a  State  
agency will receive either m andatory or

optional technical and m anagem ent 
assistance. A  State agency will receive  
m andatory assistance if it fails to m eet 
tw o of three established threshold levels 
(one being accu racy) for two  
consecutive quarters. Failure to meet 
any one of the threshold levels for 2 
consecutive quarters m ay result in 
m andated technical assistance.

A  State agency will receive optional 
technical and m anagem ent assistance  
when our regular monitoring reveals  
State agency perform ance has 
significantly declined although not so 
low as to require m andatory assistance. 
W e will offer optional assistance at our 
discretion based  on our available  
resources. The technical and  
m anagem ent assistance w e will give a  
State agency is explained in § § 404.1661 
and 416.1061.

“ Substantial Failure"

If a  State agency substantially fails to 
make disability determinations 
consistent with the Secretary’s 
regulations and other written guidelines, 
Pub. L. 96-265  requires the Secretary  
(after giving the State notice and an  
opportunity for a  hearing) to m ake the 
disability determinations.

Our approach will be to closely  
monitor and evaluate State agency  
perform ance of title II and XVI 
perform ance accu racy , title II processing  
time, and title XV I processing time. If a  
State agency is falling below  2 of the 3 
threshold levels (one of which must be 
accu racy) for 2 consecutive quarters, w e  
will provide technical and m anagem ent 
assistance to the State agency for up to  
12 months. A fter the assistance period, 
the State agency will have a 3-month 
adjustment period. A fter the adjustment 
period, if the State agency again falls 
below  2 of the 3 threshold levels (one 
being accu racy) in 2 consecutive  
quarters, during the n ext 12 months, w e  
will notify the State that the State  
agency is in danger of being found to be 
in substantial failure and give the State  
an opportunity for a  hearing. If it is 
found that the State substantially failed  
to comply with the regulations and 
w ritten guidelines, the Secretary must 
take over the disability determination  
function. W e explain “substantial 
failure" in more detail in §§ 404.1670  
through 404.1675 and in § § 416.1070  
through 416.1075.

Right to Hearing

W e will notify a  State that w e are  
proposing to term inate its perform ance 
of the disability determination function 
if it is substantially failing to make 
disability determinations consistent 
with our regulations. The State will have  
an opportunity for a  hearing before any

termination. The hearing will be 
conducted as described in § § 404.1680 
through 404.1682 and in §§ 416.1080 
through 416.1082.

Administrative Requirements and 
Procedures

Basically, our implementation 
approach is to specify certain  
perform ance results and let the States 
perform through their best managemenl 
procedures with minimum Federal j 
involvement as  long as their 
perform ance is acceptable.

Accordingly, w e are regulating 
administrative areas only to the extent 
necessary to insure effective 
stewardship of the disability program. 
This is a  significant shift in our 
adm inistrative relationship with the 
States under the agreements. W e 
explain administrative requirements an 
procedures in §§ 404.1620 and through 
404.1633 and in § § 416.1020 through 
416.1033. Specifically, here is what we 
are proposing to do, and not do, in the 
regulations with respect to the various 
adm inistrative areas that have to be 
addressed.

Adjudication
The State will make disability 

determinations in initial, 
reconsideration, and continuing 
eligibility cases  under the various 
provisions of the A ct.

A  State disability examiner (lay) and 
physician team  will make these 
determinations. However, we do not 
propose regulating the types of position 
to be established beyond the 
adjudication team.

In making determinations, the State 
will use our forms and procedures and 
adhere to the policies we may require ti 
insure uniform and effective 
administration of the disability progran 
throughout the United States.

How ever, w e are not proposing to 
regulate the internal case flow 
procedures except where they appear t< 
contribute to unacceptable performancf 
by a State.

Organization
The State will be expected to provide 

an organizational structure, sufficient 
qualified personnel, and medical 
consultative services that will result in 
timely processing and accurate  ̂
decisionmaking of disability claims, 
will not impose requirements, either 
through regulation or other directive, 
a  specific organizational structure 
unless State performance approaches 
unacceptable levels. W e also do not 
propose to regulate the place in the 
State hierarchy of the State agency, o 
the relation of the State agency to o
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components in State government. The 
State will be responsible for producing 
an accurate and timely disability 
decision.

Personnel

In general, the State will be 
responsible for establishing positions, 
recruitment, selection, tenure, 
compensation, and staff development 
policies. The State will insure an  
acceptable level of com petency of all 
employees through selection, ongoing 
training and staff development.
However, we will provide technical 
training materials. W e will become 
further involved only when State  
performance approaches unacceptable  
levels, or where the State requires 
complex instructional or training 
materials or the capacity of the State to 
deliver adequate training is in doubt.
The State will make personnel available 
to attend meetings or conferences as 
may be necessary for furthering the 
purpose of the disability programs.. The 
State must comply with equal 
employment opportunity directives in 
making disability determinations as 
specified in executive orders or the 
Code of Federal Regulations.

To the extent that Federal funding is 
available, the State will contribute to 
the processing of disability claim s by 
avoiding, to the extent feasible and  
permissible under State law, personnel 
freezes, restrictions against overtime 
work, or other curtailment of facilities or 
activities,

Facilities
To the extent that Federal funding is 

available, the State will provide space, 
equipment, supplies and other services 
as will contribute to the timely and 
accurate processing of disability claims. 
The State will determine the locations 
where disability determinations are to 
be made. However, the State will 
provide the Secretary with access to the 
premises for the purpose of inspecting 
the work and activities required by 
these regulations. We will alw ays give 
the State reasonable notice of the times 
of our visits.

Medical and Other Purchased Services

The State will determine the rates of 
payment to be used in arranging for 
medical or other exam inations
necessary to make determinations of 
disability. These rates should be 

esigned to aid in the procurement of 
needed services but m ay not exceed  tht 

ighest rate paid by Federal or other 
agencies in the State for the sam e or a 
similar type of service. The State will 
maintain documentation to support the 
fates of payment it uses.

Records and Reports

The State will furnish schedules, 
financial and cost reports, and other 
reports relating to the administration of 
the disability program that w e m ay  
require. Records relating to the work  
being performed under these regulations 
will be retained by the State for a period  
of time specified by us. W e will have  
access  to these records for purposes of 
monitoring, research  and development 
and au d it

Research and Demonstration Projects

W e will request State participation in 
federally funded research  and  
demonstration projects to assess the 
effectiveness of the disability program  
and to ascertain  the effect of program  
policy changes. W here w e determine 
that participation is n ecessary for the 
project to be complete, e.g., to provide 
national uniformity in a  claim s process, 
State participation will be mandatory.

Fiscal

W e will provide the State with funds 
in advance or by w ay of reimbursement 
for n ecessary costs incurred by the State  
in making disability determinations 
under these regulations. The State will 
submit estim ates of anticipated costs for 
the periods, and a t the time and in the 
manner w e m ay request. After 
considering all pertinent information, we 
will notify the State of the amount 
which will be m ade available to it for 
the period, as  well as  w hat anticipated  
costs are being approved. The State will 
not incur or make expenditures for the 
period for items which w e do not 
approve, or in excess of the amount w e  
certify as available.

A fter the close of a  period for which 
funds have been certified to the State, 
the State will submit a certified report of 
its actual expenditures. W e will inform  
the State by audit w hether expenditures 
w ere n ecessary and proper under 
standards in effect a t the time 
expenditures w ere made or incurred.
The standards m ay be found in subpart 
1-15 .7  of part 1 -15  of the Federal 
Procurement Regulations (41 CFR 1-15.7) 
and in the Disability Insurance section  
of the Program O perations M anual 
System (POMS).

A ny monies w e pay to the State which  
are used for purposes not within the 
scope of these regulations will be paid  
back to the Treasury of the United  
States,

Considerations in Developing Standards 

P e rfo rm a n ce  S ta n d a rd s

Our primary considerations are  
related to fostering improvement in the 
adjudication process. In developing

perform ance threshold levels, w e took a  
middle of the road approach. W e  
considered setting the threshold higher, 
but rejected it as  imposing an unrealistic 
demand on States in the beginning 
stages of our changed relationship to the 
States. W e also considered setting the 
threshold low, but dropped the option as  
doing little more than reinforcing the 
status quo. Our middle of the road  
approach will mean providing technical 
assistance to possibly 13 States with 2 
of them likely to be in substantial 
failure.

Administrative Standards

Again our approach is m oderate. W e  
have elected to regulate only to the 
extent n ecessary to insure the 
Secretary’s responsible stewardship and  
foster effective and uniform  
administration of the program. The 
proposed regulations on travel, training, 
access, records and reports, fiscal, and 
research  and dem onstration projects are  
exam ples in point.

W e decided not to regulate 
specifically in more areas as  
inconsistent with our objective of giving 
the States m anagem ent flexibility. On 
the other hand, w e opted against 
regulating less specifically as failing to 
carry  out our statutory m andate to 
assure effective and uniform 
administration of the disability 
insurance program throughout the 
United States.

Conclusion

W e believe that these regulations will 
improve the quality of State agency  
perform ance and insure that claim ants  
throughout the country are judged under 
national standards and procedures 
while preserving the b asic Fed eral-S tate  
structure. How ever, w e are publishing 
these amendments now only as  
proposals. They will not becom e  
effective as regulations unless they are  
adopted and published again in the 
Federal Register as  final regulations. 
Although the policies, procedures, and 
rules which w e are proposing have been  
developed over a long period of time 
with participation of the States and 
others, w e are planning to continue an 
outreach effort during the comment 
period so as to obtain the w idest 
practicable responses from the public, 
including the disabled.

The purpose of this notice is to give 
the public an opportunity to participate  
in the rulemaking process before the 
adoption of the final rules.

W hile w e have already met with State  
agency adm inistrators, certain  agency  
directors, and representatives of other 
organizations, w e would still like to get 
any additional view s they m ay have.
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We would also like to have the views of 
other people who are interested in the 
administration of the title II and title 
XVI disability programs. We welcome 
comments from State employees, 
especially other administrators, 
disability examiners, and medical 
consultants. We also believe that 
comments from employee unions, legal 
advocacy groups, and other 
organizations and associations 
concerned with die title II and title XVI 
disability programs will be most helpful 
to us. Since these proposed regulations 
are intended ultimately to benefit those 
members of the public who file 
disability claims, the general public has 
significant interest in regulations 
designed to serve it. Therefore, we will 
carefully consider any comments we 
receive from private citizens as well as 
from representatives of organizations.

The proposed amendments are issued 
under the authority contained in 
sections 205, 221,1102,1614 and 1631 of 
the Social Security Act, as amended; 53 
Stat. 1368, as amended; 66 S ta t 1081, as 
amended; 49 Stat. 647, as amended; 86 
Stat. 1471; 86 Stat. 1475; 42 U.S.C. 405, 
421,1302,1382c, and 1383.
(Catalog of Federal Domestic Assistance, 
Program No. 13.802, Disability Insurance; No. 
13.807, Supplemental Security Income 
Program.)

Dated: November 10,1980.
William J. Driver,
Commissioner of Social Security.

Approved: January 9,1981.
Patricia Roberts Harris,
Secretary of Health and Human Services.

PA RT 4 0 4 — FED ERA L O LD -AG E, 
SU RV IV O RS, AND DISA BILITY 
INSURANCE < 1950- )

Part 404 of Chapter 111 of Title 20 of 
the Code of Federal Regulations is 
amended as follows:

1. Section 404.1502 is revised to read 
as follows:

§ 404.1502 General definitions and terms 
for his subpart.

As used in the subpart—
“Secretary” means the Secretary of 

Health and Human Services.
“State agency” means that agency of 

a State which has been designated by 
the State to carry out the disability 
determination function.

“W e” or “us” refers to either the 
Social Security Administration or the 
State agency making the disability or 
blindness determination.

“You” refers to the person who has 
applied for benefits or for a period of 
disability or is receiving benefits based 
on disability or blindness.

2. Section 404.1503 is revised to read 
as follows:

§ 404.1503 Who makes disability and 
blindness determinations.

(a) State agencies. State agencies 
make disability and blindness 
determinations for the Secretary for 
most persons living in the State. State 
agencies make these disability and 
blindness determinations under 
regulations containing performance 
standards and other administrative 
requirements relating to the disability 
and blindness determination function. 
States have the option of turning the 
function over to the Federal Government 
if they no longer want to make disability 
determinations. Also, the Secretary may 
take the function away from any State 
which has substantially failed to make 
disability and blindness determinations 
in accordance with these regulations. 
Subpart Q of this Part contains the rules 
the States must follow in making 
disability and blindness determinations.

(b) Social Security Administration. 
The Social Security Administration will 
make disability and blindness 
determinations for the Secretary for—

(1) Any person living in a State which 
is not making for the Secretary any 
disability and blindness determinations 
or which is not making those 
determinations for the class of claimants 
to which that person belongs; and

(2) Any person living outside the 
United States.

(c) What determinations are 
authorized. The Secretary has 
authorized the State agencies and the 
Social Security Administration to make 
determinations about—

(1) Whether you are disabled or blind;
(2) The date your disability or 

blindness began; and
(3) The date your disability or 

blindness stopped.
(d) Review o f State Agency 

determinations. On review of a State 
agency determination or 
redetermination of disability or 
blindness we may find that—

(1) You are, or are not, disabled or 
blind, regardless of what the State 
agency found;

(2) Your disability or blindness began 
earlier or later than the date found by 
the State agency; and

(3) Your disability or blindness 
stopped earlier or later than the date 
found by the State agency.

§§ 404.1601-404.1610 (Subpart Q) 
[Redesignated as

§§404.2001-404.2010 (Subpart U)]
3. The headings and text of

§§ 404.1601-404.1610 (Subpart Q) are 
redesignated as § § 404.2001—404.2010

(Subpart U) respectively. The heading 
for Subpart U is “Representative Payee”. 
(A proposed revision of present Subpart 
Q has been published in the Federal 
Register. These regulations will be 
redesignated when adopted as final).

4. A new Subpart Q is added to Part 
404 to read as follows:
Subpart Q—Determinations of Disability

General Provisions

Sec.
404.1601 Purpose and scope.
404.1602 Definitions.
404.1603 Basic responsibilities for us and 

the State.

Responsibilities for Performing the Disability 
Determination Function
404.1610 How a State notifies us that it 

wishes to perform the disability 
determination function.

404.1611 How we notify a State whether it 
may perform the disability determination 
function.

404.1613 Disability determinations the State 
makes.

404.1614 Responsibilities for obtaining 
evidence to make disability 
determinations.

404.1615 Making disability determinations. 
404.1618 Notifying claimants of the

disability determination.

Administrative Responsibilities and 
Requirements
404.1620 Organization.
404.1621 Personnel.
404.1622 Training.
404.1623 Facilities.
404.1624 Medical and other purchased 

services.
404.1625 Records and reports.
404.1626 Fiscal.
404.1627 Audits.
404.1628 Property.
404.1629 Participation in research and 

demonstration projects.
404.1630 Coordination with other agencies.
404.1631 Confidentiality of information and 

records.
404.1632 Other Federal laws and 

regulations.
404.1633 Policies and operating instructions. 
Performance Standards
404.1640 General.
404.1641 Standards of performance.
404.1642 Processing time standard.
404.1643 Performance accuracy standard.
404.1644 How and when w e determine 

whether the processing time standards 
are met.

404.1645 How and when we determine 
whether the performance accuracy 
standard is met.

404.1650 If a State agency is not meeting the 
standards.

Technical and Management Assistance
404.1660 When we will provide assistance.
404.1661 What assistance we will provide.

Substantial Failure 
404.1670 General.
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404.1671 Good cause for not meeting the 
established threshold levels.

404.1675 Finding of substantial failure.

Hearings and Appeals
404.1680 Notice of right to hearing on 

proposed finding of substantial failure.
404.1681 Disputes on fiscal matters.
404.1682 Who conducts the hearings.
404.1683 Hearings and appeals process.

Assumption of Disability Determination 
Function
404.1690 Assumption when we make a 

finding of substantial failure.
404.1691 Assumption when State no longer 

wishes to perform the disability 
determination function.

404.1692 Protection of State employees.
404.1693 Limitation on State expenditures 

after notice.
404.1694 Final accounting by the State.

Authority: Issued under secs. 205, 221 and
1102 of the Social Security Act, as amended:
53 Stat. 1368, as amended; 66 Stat. 1081, as
amended; 49 Stat. 647, as amended; 42 U.S.C.
405,421 and 1302.

Subpart Q—D eterm inations o f 
Disability

General Provision

§ 404.1601 Purpose and scope.
This subpart describes the standards 

of performance and administrative 
requirements and procedures for States 
making determinations of disability for 
the Secretary under title II of the Act. It 
also establishes the Secretary’s 
responsibilities in carrying out the 
disability determination function.

(a) Sections 404.1601-404.1603
describe the purpose of the regulations 
and the meaning of terms frequently 
used in the regulations. They also briefly 
set forth the responsibilities of the 
Secretary and the States covered in 
detail in other sections.

(b) Sections 404.1610-404.1618 
describe the Secretary’s and the State’s 
responsibilities in performing the 
disability determination function.

(c) Sections 404.1620-404.1633 
describe the administrative 
responsibilities and requirements of the 
States. The corresponding role of the 
Secretary is also set out.

(d) Sections 404.1640-404.1650
escribe the performance accuracy and

processing time standards for measuring 
State agency performance.

(e) Sections 404.1660-404.1661 
describe when and what kind of 
assistance the Secretary w ill provide

ate agencies to help them improve 
Performance.

(fj Sections 404.1670-404.1675 describe
e level of performance below which 

tne Secretary will consider a State 
agency to be substantially failing to 
make disability determinations

consistent with the regulations and 
other written guidelines and the 
resulting action the Secretary will take.

(g) Sections 404.1680-404.1682 
describe the rules for resolving disputes 
concerning fiscal issues and providing 
hearings when we propose to find that a 
State is in substantial failure.

(h) Sections 404.1690-404.1694 
describe when and what action the 
Secretary will take and what action the 
State will be expected to take if the 
Secretary assumes the disability 
determination function from a State 
agency.

§404.1602 Definitions.
For purposes of this subpart:
“Act” means the Social Security Act, 

as amended.
“Class or classes of cases” means the 

categories into which disability claims 
are divided according to their 
characteristics.

“Determination of disability” or 
“disability determination” means one or 
more of the following decisions:

(a) Whether or not a person is under a 
disability;

(b) The date a person’s disability 
began; or

(c) The date a person’s disability 
ended.

“Disability” means “disability” or 
“blindness” as defined in sections 216(i) 
and 223 of the Act or as defined in title 
IV of the Federal Mine Safety and 
Health Act of 1977, as amended.

“Disability determination function” 
means making determinations as to 
disability and carrying out related 
administrative and other 
responsibilities.

“Disability program” means, as 
appropriate, the Federal programs for 
providing disability insurance benefits 
under title II of the Act and disability 
benefits under title IV of the Federal 
Mine Safety and Health Act of 1977, as 
amended.

“Initial" means the first level of 
disability adjudication.

“Other written guidelines” means the 
policies, procedures, guides, and 
operating instructions in the Disability 
Insurance section of the Program 
Operations Manual System that are not 
designated as advisory or discretionary.

“Regulations” means regulations in 
this subpart issued under §§ 205(a), 221 
and 1102 of the Act, unless otherwise 
indicated.

“Secretary” means the Secretary of 
the Department of Health and Human 
Services or the Secretary’s delegate.

“State” means any of the 50 States of 
the United States, the Commonwealth of 
Puerto Rico, the District of Columbia, or 
Guam, It includes the State agency.

“State agency” means that agency of 
a State which has been designated by 
the State to carry out the disability 
determination function.

“We”, “us,” and “our” refers to the 
Social Security Administration (SSA) or 
the Secretary, as appropriate.

§ 404.1603 Basic responsibilities for us 
and the State.

(a) General. We will work with the 
State to provide and maintain an 
effective system for processing claims of 
those who apply for and who are 
receiving benefits under the disability 
program. We will provide program 
standards, leadership, and oversight.
We do not intend to become involved in 
the State’s ongoing management of the 
program except as is necessary and in 
accordance with these regulations. The 
State will comply with our regulations 
and other written guidelines.

(b) Our responsibilities. We will:
(1) Periodically review the regulations 

and other written guidlines to determine 
whether they insure effective and 
uniform administration of the disability 
program. To the extent feasible, we will 
consult with and take into consideration 
the experience of the States in issuing 
regulations and guidelines necessary to 
insure effective and uniform 
administration of the disability program;

(2) Provide training materials or in 
some instances conduct or specify 
training, see § 404,1622;

(3) Provide funds to the State agency 
for the necessary cost of performing the 
disability determination function, see
§ 404.1626;

(4) Monitor and evaluate the 
performance of the State agency under 
the established standards, see 
§§404.1644 and 404.1645; and

(5) Maintain liaison with the medical 
profession nationally and with national 
organizations and agencies whose 
interests or activities may affect the 
disability program.

(c) Responsibilities o f the State. The 
State will:

(1) Provide management needed to 
insure that the State agency carries out 
the disability determination function so 
that disability determinations are made 
accurately and promptly;

(2) Provide an organizational 
structure, adequate facilities, qualified 
personnel, and medical consultant 
services (§§ 404.1620-404.1624);

(3) Furnish reports and records 
relating to the administration of the 
disability program (§ 404.1625);

(4) Submit budgets (§ 404.1626);
(5) Cooperate with audits (§ 404.1627);
(6) Insure that all applicants for and 

recipients of disability benefits are 
treated equally and courteously;
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(7) Be responsible for property used 
for disability program purposes
(§ 404.1628);

(8) Take part in the research and 
demonstration projects (§ 404.1629);

(9) Coordinate with other agencies 
(§ 404.1630);

(10) Safeguard the records created by 
the State in performing the disability 
determination function (§ 404.1631);

(11) Comply with other provisions of 
the Federal law and regulations that 
apply to the State in performing the 
disability determination function;

(12) Comply with other written 
guidelines (§ 404.1633);

(13) Maintain liaison with the medical 
profession and organizations that may 
facilitate performing the disability 
determination function; and

(14) Assist us in other ways that we 
determine may promote the objectives 
of effective and uniform administration.
Responsibilities For Performing the 
Disability Determination Function

§ 404.1610 How a State notifies us that it 
wishes to perform the disability 
determination function.

(a) Deem ed notice. Any State that has 
in effect as of June 1,1981, an agreement 
with us to make disability 
determinations will be deemed to have 
given us notice that it wishes to perform 
the disability determination function, in 
lieu of continuing the agreement in effect 
after June 1,1981.

(b) Written notice. After June 1,1981,
a State not making disability 
determinations that wishes to perform 
the disability determination function 
under these regulations must notify us in 
writing. Hie notice must be from an 
official authorized to act for the State for 
this purpose. The State will provide an 
opinion from the State’s Attorney 
General verifying the authority of the 
official who sent the notice to act for the 
State. /

§ 404.1611 How we notify a State whether 
it may perform the disability determination 
function.

(a) If a State notifies us in writing that 
it wishes to perform the disability 
determination function, we will notify 
the State in writing whether or not it 
may perform the function. The State will 
begin performing the disability 
determination function beginning with 
the month we and the State agree upon.

(b) If we have previously found that a 
State agency has substantially failed to 
make disability determinations in 
accordance with the law or these 
regulations and other written guidelines 
or if die State has previously notified us 
in writing that it does not wish to make 
disability determinations, the notice will

advise the State whether the State 
agency may again make the d isability 
determinations and, if  so, the date and 
the conditions under which the State 
may again make them.

§ 404.1613 Disability determinations the 
State makes.

(a) General rule. A  State agency w ill 
make determinations of d isability w ith  
respect to a ll persons in  the State except 
those individuals whose cases are in  a 
class specifically excluded by our 
w ritten guidelines. A  determ ination of 
d isability made by the State is the 
determ ination of die Secretary.

(b) New  classes o f cases. Where any 
new class or classes of cases arise 
requiring determinations o f disability, 
we w ill determine the conditions under 
which a State may choose not to make 
the d isab ility determinations. We w ill 
provide the State w ith  the necessary 
funding to do the additional work.

(c) Temporary transfer o f classes o f 
cases. We w ill make d isability 
determinations for classes of cases 
temporarily transferred to us by the 
State agency i f  the State agency asks us 
to do so and we agree. The State agency 
w ill make w ritten arrangements w ith  us 
which w ill specify the period of time 
and the class or classes o f cases we w ill 
do.

§ 404.1614 Responsibilities for obtaining 
evidence to make disability determinations.

(a) The State agency w ill secure from 
the claimant or other sources any 
evidence it  needs to make a d isab ility 
determination.

(b) We w ill secure from the claimant 
or other special arrangement sources, 
any evidence we can obtain as 
adequately and more readily than the 
State agency. We w ill furnish the 
evidence to the State agency fo r use in  
making a d isability determination.

(c) A t our request, the State agency 
w ill obtain and furnish medical or other 
evidence and provide assistance as may 
be necessary for us to carry out our 
responsibilities—

(1) For making d isability 
determinations in  those classes of cases 
described in  the w ritten guidelines for 
which the State agency does not make 
the determination; or

(2) Under international agreements 
w ith  respect to social security benefits 
payable under section 223 of the Act.

§ 404.1615 Making disability 
determinations.

(a) When making a disability 
determination, the State agency will 
apply subpart P, Part 404 of our 
regulations.

(b) The State agency w ill make 
d isability determinations based only on

the medical and nonmedical evidence in 
its fries.

(c) Disability determinations will be 
made by a State agency medical 
consultant and another person qualified 
to interpret and evaluate medical 
reports and other evidence relating to 
the claimant’s physical or mental 
impairments and as necessary to 
determine the capacities of the claimant 
to perform substantial gainful activity. 
(See § 404.1572 of this part for what we 
mean by “substantial gainful activity”.)

(d) The State agency will certify each 
determination of disability to us on 
forms we provide.

(e) The State agency will furnish us 
with all the evidence it considered in 
making its determination.

§ 404.1618 Notifying claim ants o f the 
disability determ ination.

The State agency will prepare denial 
notices in accordance with subpart J of 
this Part whenever it makes a disability 
determination which is wholly or partly 
unfavorable to the claimant.
Administrative Responsibilities and 
Requirements

§ 404.1620 Organization.
(a) The State will provide the 

organizational structure, sufficient 
qualified personnel and medical 
consultant services to insure disability 
determinations are made accurately and 
promptly. We may impose specific 
organizational requirements on the 
State, but only if a State’s performance 
approaches the threshold level 
described in § § 404.1641-404.1650.

(b) The State is responsible for 
making accurate and prompt disability 
determinations.

§ 404.1621 Personnel.
(a) Equal Employment Opportunity. 

The State will comply with all 
applicable Federal statutes, executive 
orders and regulations concerned with 
equal employment opportunities.

(b) Selection, tenure, and 
compensation. The State agency will, 
except as may be inconsistent with 
paragraph (a) of this section, adhere to 
applicable State approved personnel 
standards in the selection, tenure, and 
compensation of any individual 
employed in the disability program.

(c) Travel. The State will make 
personnel available to attend meetings 
or workshops as may be sponsored or 
approved by us for furthering the 
purposes of the disability program.

(d) Restrictions. Subject to 
appropriate Federal funding, the State 
will, to the best of its ability, facilitate 
the processing of disability claims by 
avoiding personnel freezes, res tr ic tio n s
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linst overtime work, or curtailment of 
ilities or activities.

>4.1622 Training.
[lie State will insure that all 
ployees have an acceptable level of 
npetence. We will provide training 

nH other instructional materials to 
Elitate basic and advanced technical 
nficiency of disability staff in order to 
lure uniformity and effectiveness in 
is administration of the disability 
■gram. We will conduct or specify 
aping, as appropriate, but only if: 
l|a) a State agency’s performance '

I
 »aches unacceptable levels; or 
the material required for the 
ng is complex or the capacity of 
tate to deliver the training is in 
■  and uniformity of the training is 
Htial.

1623 Facilities.
Space, equipment, supplies, and 
services. Subject to appropriate 
al funding, the State will provide 
late space, equipment, supplies, 
ther services to facilitate making 
ate and prompt disability 
ninations.
Location o f facilities. Subject to 

Iropriate Federal funding, the State 
I determine the location where the 
ability determination function is to be 
formed so that disability 
brminations are made accurately and 
piptly.
f) Access. The State will permit us 
p s  to die premises where the 
ability determination function is 
formed for the purposes of inspecting 
work and activities required by the 
Wations and assuring compliance 
P pertinent Federal statutes and 
illations. We will contact the State 
l give reasonable prior notice of the 
as and purposes of any visit.

4.1624 Medical and other purchased 
rices.
lie State will determine the rates of 
pient to be used for purchasing 
heal or other services necessary to 
pe determinations of disability. The 
L8 ®ay not exceed the highest rate 
r y  Federal or other agencies in the 
r  tor the same or similar type of 
pee. The State will maintain 
^mentation to support the rates of 
ment it uses.

4.1625 Records and reports.

E
 The State will establish and 
jam the records and furnish the 
luies financial, cost, and other 
E i  8 ^ t ln g  to the administration of 
,1 . sabUity programs as we may 
■ure. J

I n s t a t e  will permit us and the 
PPtroller General of the United

States (including duly authorized 
representatives) access to and the right 
to examine records relating to the work 
which the State performs under these 
regulations. These records will be 
retained by the State for the periods of 
time specified for retention of records in 
the Federal Procurement Regulations (41 
CFR Parts 1-20).

§404.1626 Fiscal.
(a) We will give the State funds, in 

advance or by way of reimbursement, 
for necessary costs in making disability 
determinations under these regulations. 
Necessary costs mean direct as well as 
indirect costs as defined in title 41 CFR 
subpart 1-15.7 and in Federal 
Management Circular 74-4, as amended 
or superseded.

(b) The State will submit estimates of 
anticipated costs in the form of a budget 
at the time and in the manner we 
require.

(c) We will notify the State of the 
amount which will be made available to 
it as well as what anticipated costs are 
being approved.

(d) The State may not incur or make 
expenditures for items of cost not 
approved by us or in excess of the 
amount we make available to the State.

(e) After the close of a period for 
which funds have been made available 
to the State, the State will submit a 
report of its actual expenditures. We 
will give the State an audit report 
showing whether the expenditures were 
consistent with cost principles described 
in subpart 1-15.7 of part 1-15 of the 
Federal Procurement Regulations (41 
CFR l-i5 .7 ) and in written guidelines in 
effect at the time the expenditures were 
made or incurred.

(f) Any monies paid to the State which 
are used for purposes not within the 
scope of these regulations will be paid 
back to the Treasury of the United 
States.

§404.1627 Audits.
As soon as practicable after the close 

of each budgetary period, or at other 
times as necessary, the books of account 
and records in each State pertaining to 
the administration of the disability 
program under the Act will be audited 
by our Inspector General’s office. These 
audits are conducted to determine 
whether the expenditures were made for 
the purpose intended and in amounts 
necessary for the proper and efficient 
administration of the disability program. 
The State will make every effort to act 
upon and resolve any items questioned 
in an audit.

(a) Questioned item s. Expenditures of 
State agencies will be audited on the 
basis of cost principles and written

guidelines in effect at the time die 
expenditures were made or incurred. 
Both the State and the State agency will 
be informed and given a full explanation 
of any questioned items. They will be 
given reasonable time to explain 
questioned items or expenditures. Any 
explanation furnished by the State or 
State agency will be given full 
consideration before a final 
determination is made on questioned 
items in the audit report.

(b) State appeal o f audit 
determinations. The appropriate SSA 
regional commissioner will notify the 
State of his or her determination on the 
audit report. If the State disagrees with 
that determination, the State may 
request reconsideration in writing 
within 30 days of the date of the 
regional commissioner’s notice of the 
determination. The written request may 
be made, through the Associate 
Commissioner, Office of Operational 
Policy and Procedures, to the 
Commissioner of Social Security, Room 
900 Altmeyer Building, 6401 Security 
Boulevard, Baltimore, Maryland 21235. 
The Commissioner will make a 
determination and notify the State of 
that decision in writing no later than 45 
days from the date of the State’s appeal. 
The decision by the Commissioner will 
be final and conclusive ppon the State 
unless the State appeals that decision in 
writing within 30 days of the date of the 
decision by the Commissioner to the 
Department of Health and Human 
Services Departmental Grant Appeals 
Board (the Board). See § 404.1680.

§ 404.1628 Property.
The State will have title to equipment 

purchased for disability program 
purposes. The State will be responsible 
for maintaining all property it acquires 
or which we furnish to it for performing 
the disability determination function. 
The State will identify the equipment by 
labeling and by inventory and will 
credit the SSA account with the fair 
market value of disposed property.

§ 404.1629 Participation in research and 
démonstration projects.

We will invite State participation in 
federally funded research and 
demonstration projects to assess the 
effectiveness of the disability program 
and to ascertain the effect of program 
policy changes. Where we determine 
that State participation is necessary for 
the project to be complete, for example, 
to provide national uniformity in a 
claims process, State participation is 
mandatory.
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§ 404.1630 Coordination with other 
agencies.

(a) The State w ill establish 
cooperative working relationships w ith  
other agencies concerned w ith  serving 
the disabled and, insofar as practicable, 
use their services, facilities, and records 
to:

(1) Assist the State in  developing 
evidence and making determinations o f 
d isability; and

(2) Insure that referral o f disabled or 
b lind persons for rehabilitation services 
w ill be carried out effectively.

(b) The State may pay these agencies 
for the services, facilities, or records 
they provide. The State w ill include 
these costs in  its estimates of 
anticipated costs and reports of actual 
expenditures.

§ 404.1631 Confidentiality of information 
and records.

The State will comply with the 
confidentiality of information and 
records requirements described in 20 
CFR Part 401 and pertinent written 
guidelines (see § 404.1633).

§ 404.1632 Other Fedral laws and 
regulations.

The State will comply with the 
provisions of other Federal laws and 
regulations that directly affect its 
responsibilities in carrying out the 
disability determination function; for 
example, Treasury Department 
regulations on letters of credit (31 CFR 
Part 205).

§ 404.1633 Policies and operating 
instructions.

(a) We w ill provide the State agency 
w ith  w ritten guidelines necessary fo r it 
to carry out its responsibilities in 
performing the d isability determ ination 
function.

(b) The State agency making 
determinations of d isability w ill comply 
w ith  the w ritten guidelines in  the 
D isability Insurance section of the 
Program Operations Manual System. 
This manual w ill also include certain 
policies, procedures, guides and 
operating instructions designated as 
advisory or discretionary.

(c) A  representative group o f State 
agencies w ill be given an opportunity to 
participate in  formulating d isability 
program policies that have an affect on 
their role in  carrying out the d isability 
determ ination function. State agencies 
w ill also be given an opportunity to 
comment before changes are made in  
w ritten guidelines unless delay in  
issuing a change may im pair service to 
the public.

Performance Standards

§ 404.1640 General
The follow ing sections provide the 

procedures and guidelines we use to 
determine whether the State agency 
meets established national performance 
standards. We use these performance 
standards to help assure effective and 
uniform  adm inistration of mu' d isability 
programs throughout the United States 
and to measure whether each State 
agency’s performance o f the d isability 
determ ination function is acceptable. 
Also, the standards are designed to 
improve overall State agency 
performance in  the d isability 
determ ination process. We measure the 
State agency performance in  two 
areas—processing time and 
performance accuracy.

§ 404.1641 Standards of performance.
(a) General. The performance 

standards include both a target level o f 
performance and a threshold level o f 
performance for the State agency. The 
target level represents a level o f 
performance that we and the States w ill 
work to attain in  the future. The 
threshold level is the minimum 
acceptable level o f performance. 
Performance below the threshold level 
w ill be the basis for the Secretary’s 
taking from the State agency partia l or 
complete responsibility for performing 
the d isab ility determ ination function, 
intermediate State agency goals are 
designed to help each State agency 
move from its current performance 
levels to the target levels.

(b) The target level. The target level is 
the optimum level o f performance. There 
are three targets—one for combined title  
II and title  XV I in itia l performance 
accuracy, one fo r title  II in itia l 
processing time, and one for title  XV I 
in itia l processing time.

(c) The threshold level. The threshold 
level is the minimum acceptable level o f 
performance. There are three 
thresholds—one for combined title  II 
and title  XV I in itia l performance 
accuracy, one fo r title  II in itia l 
processing time, and for title  XV I in itia l 
processing time.

(d) Intermediate goals. Intermediate 
goals are levels o f performance between 
the threshold levels and the target levels 
established by negotiation between 
SSA’s regional commissioner and each 
State agency. The intermediate goals are 
stepping stones designed to help the 
State agencies reach the target levels. 
Failure to meet these goals is not a 
cause for considering the State agency 
to be substantially fa iling to comply 
w ith  the performance standards. 
However, fa ilure to meet the

intermediate goals may result in i 
consultation and an offer of optional ; 
technical and management assistance 
depending on the availability of SSA 
resources.

§ 404.1642 Processing tim e standards.

(a) General. Title II processing time 
refers to the average number of days 
(including Saturday, Sunday and 
holidays) it takes a State agency to 
process an initial disability claim iron 
the day it is received in the State agen 
until the day it is released by the State 
agency. Title XVI processing time refe 
to the average number of days 
(including Saturday, Sunday and 
holidays) from release of the initial 
disability claim by the SSA district 
office until systems input of the 
disability determination.

(b) Target levels. The processing tin 
target levels are:

(1) 37 days for title II initial claims.
(2) 43 days for title XVI initial claim
(c) Threshold levels. The processing 

time threshold levels are:
(1) 49.5 days for title II initial claimd
(2) 57.9 days for title XVI initial 

claims.

§ 404.1643 Perform ance accuracy 
standard.

(a) General. Performance accuracy 
refers to the percentage of cases that« 
not have to be returned to State 
agencies for further development or 
correction of decisions based on 
evidence in the files and as such 
represents the reliability of State agen 
adjudication. The definition of 
performance accuracy includes the 
measurement of factors that have a 
potential for affecting a decision, as w 
as the correctness of the decision. For 
example, if a particular item of medic: 
evidence should have been in the file 
but was not included, even though its 
inclusion does not change the result in 
the case, that is a performance error. 
Performance accuracy, therefore, is a, 
higher standard than decisional 
accuracy. As a result, the percentage (1 
correct decisions is significantly highe 
than what is reflected in the error rate 
established by SSA’s quality assuranc 
system.

(b) Target level. Thé State agency i 
initial performance accuracy target le' 
for combined title II and title XVI case 
is 97 percent with a c o rre s p o n d in g  
decision accuracy rate of 99 percen •

(c) Intermediate Goals. These goa 8 
will be negotiated annually between 
SSA’s regional commissioner and the 
State and should be used as stepping 
stones to progress towards our targe 
level of performance.
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l) Threshold levels. The State agency 
[al performance accuracy threshold 
>1 for combined title II and title XVI 
68 is 90.6 percent.

4.1644 How and w hen w e determ ine  
idler the processing tim e standards are

i) How we determine processing 
6$. For all initial title II cases, we 
date the mean number of days 
luding Saturday, Sunday and 
idays) from the time the case folder 
»ceived in the State agency until it is 
tased to us by the State agency. For 
lal title XVI cases, we calculate a 
n number of days (including 
urday, Sunday and holidays) from 
release of the case folder by the 
al security district office until 
terns input of the disability 
ermination.
>) Frequency o f review. Title II 
cessing times and title*KVI 
¡cessing times are monitored 
arately on a quarterly basis. The 
emanation as to whether or not the 
pessing time thresholds have been 
is made at the end of each quarter 

h year. Quarterly State-by-State 
m processing times are compared 
!» the threshold levels for both title II 
I title XVI.

4.1645 How and w hen w e  determ ine  
¡ther the performance accuracy
Klard is met

How we determine performance 
uracy. We determine a State 
p ’s performance accuracy rate on 
oasis of decision and documentation 
»re identified in our review of the 
lple cases.

J  ^ftvquency o f review. Title II and 
* * XVI initial performance accuracy 

monitored together on a quarterly 
is. The determinations as to whether 
performance accuracy threshold has 
n met is made at the end of each 
her each year. Quarterly State-by
te combined initial performance 
macy rates are compared to the 
*ibhshed threshold level.

|e “J:16®® If a State agency Is not 
te »ting the standards.

10 ¿ State agency falls below 2 of the 3 
»Wished threshold levels (one of 

J  « mu8* he performance accuracy)
| °r m°re consecutive quarters, we 
notify the State agency in writing 

l :1,s n°f meeting the standards, 
wing our notification we will as 
as practicable provide the State 

P  appropriate technical and 
y  ment assistance described in 
¡“ •leeo and 404.1661 of these
ath8°nS *°r a period UP t 0 12

>n

is

Technical and Management Assistance
§ 404.1660 When we will provide 
assistance.

(a) General. We will maintain a 
regular monitoring program to evaluate 
State agency performance of combined 
title II and title XVI initial performance 
accuracy, title II initial processing time 
and title XVT initial processing time.
This regular monitoring program will 
allow us to determine the type of 
technical and management assistance a 
State agency may need to improve its 
performance. In addition, the results of 
this monitoring will show whether we 
will give a State agency mandatory or 
optional technical and management 
assistance.

(b) Mandatory assistance. (1) We will 
provide a State agency mandatory 
technical and management assistance if 
it fails to meet two of three threshold 
levels (one being performance accuracy) 
for two consecutive quarters. These 
levels are—

(1) Combined title II and title XVI 
initial performance accuracy—90.6 
percent

(ii) Title II initial processing time—
49.5 days

(iii) Title XVI initial processing time—
57.9 days

(2) Failure to meet any one of the 
threshold levels for two consecutive 
quarters may result in mandated 
technical assistance.

(c) Optional assistance. We may offer 
a State agency technical and 
management assistance when regular 
monitoring reveals that performance has 
significantly declined or that 
intermediate goals have not been met. 
We will offer this technical and 
management assistance at our discretion 
based on available resources.

§ 404.1661 What assistance we will 
provide.

We will initiate a program of technical 
and management assistance in order to 
improve performance in those State 
agencies where it has been determined 
that such help is necessary. This 
program will include any or all of the 
following—

(a) An onsite review of cases 
processed by the State agency 
emphasizing adherence to written 
guidelines.

(b) A fiscal and administrative 
management review (FAMR) to:

(1) Identify particular aspects of State 
agency operations which can receive 
immediate help and thus improve 
performance accuracy or processing 
time; and

(2) Develop a long-range plan based 
on the FAMR results to help the State

agency prevent its performance from 
falling below the threshold levels in the 
future.

(c) A request that necessary 
administrative measures be 
implemented (e.g., filling staffing 
vacancies, using overtime, assisting with 
training activities, etc.).

(d) Provisions for Federal personnel to 
perform onsite reviews, conduct 
training, or perform other functions 
needed to improve performance.

(e) Provisions for fiscal aid to allow 
for overtime, temporary hiring of 
additional staff, etc., above the 
authorized budget.

Substantial Failure

§ 404.1670 General.
After a State agency falls below 2 of 3 

established threshold levels, one being 
performance accuracy, for 2 consecutive 
quarters, and after the mandatory 
technical and management assistance 
period, we will give the State agency a
3-month adjustment period. During this
3-month period we will not require the 
State agency to meet the threshold 
levels. Following the adjustment period, 
if the State agency again falls below 2 of 
3 threshold levels, one being 
performance accuracy, in 2 consecutive 
quarters during the next 12 months, we 
will notify the State that we proposed to 
find the State agency to be in 
substantial failure and advise it that it 
may request a hearing on that issue. 
After giving die State notice and an 
opportunity for a hearing, if we find that 
a State agency has substantially failed 
to make disability determinations 
consistent with the regulations and 
other written guidelines, we will assume 
partial or complete responsibility for 
performing the disability determination 
function after we have complied with 
§ 404.1690 and § 404.1692.

§ 404.1671 Good cause for not meeting 
the established threshold levels.

I f  we find that a State agency did not 
meet the threshold levels because of 
factors beyond its control, we w ill not 
find the State agency to be in 
substantial failure. Some o f the factors 
we w ill consider are:

(a) Disasters such as fire, flood, or 
c iv il disorder, that—

(1) Require the diversion o f significant 
personnel normally assigned the 
d isab ility  determ ination function, or

(2) Destroyed or delayed access to 
significant records needed to make 
accurate d isability determinations;

(b) Strikes of State agency sta ff or 
other government or private personnel 
necessary to the performance o f the 
d isab ility  determ ination function; or
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(c) Sudden and unanticipated 
workload changes which result from 
changes in Federal law, regulation, or 
written guidelines, systems 
modifications or systems malfunctions, 
or rapid, unpredictable caseload growth 
for a 6-month period or longer.

§ 404.1675 Finding of substantia! failure.
A finding of substantial failure with 

respect to a State may not be made 
unless and until the State is afforded an 
opportunity for a hearing.

Healings and Appeals

§ 404.1680 Notice of right to hearing on 
proposed finding of substantial failure.

If, following the mandatory technical 
and management assistance period and 
the 3-month adjustment period, a State 
agency again falls below 2 of 3 threshold 
levels (one being performance accuracy) 
in 2 consecutive quarters in the 
succeeding 12 months, we will notify the 
State in writing that we will find the 
State agency in substantial failure 
unless the State asks for a hearing 
within 30 days from the date of the 
notice. The notice will identify the 
threshold levels that were not met by 
the State agency, the period during 
which the thresholds were not met, and 
the accuracy and processing time levels 
attained by the State agency during this 
period. If a hearing is not requested, the 
State agency will be found in substantial 
failure and we will implement our plans 
to assume the disability determination 
function.

§ 404.1681 Disputes on fiscal matters.
Disputes concerning fiscal issues w ill 

be resolved in  proceedings before the 
Grant Appeals Board i f  the issue cannot 
be resolved between us and the State. 
(See § 404.1627.)

§ 404.1682 Who conducts the hearings.
If a hearing is required, it will be 

conducted by the Health and Human 
Services Departmental Grant Appeals 
Board (the Board).

§ 404.1633 Hearings and appeals process.
The rules for hearings and appeals 

before the Board are provided in 45 CFR 
Part 16. The following terms used in 
those rules have the following meanings 
for purposes of this subpart:

(a) “ Grantee" includes the State 
involved in  making d isability 
determinations.

(b) “ Grant”  includes the performance 
o f the d isab ility determ ination function 
by a State agency as provided in  this 
subpart.

(c) "Term ination”  includes the 
assumption by us o f the d isability

determ ination function from a State 
agency as provided in  this subpart.
Assumption of Disability Determination 
Function

§ 404.1690 Assumption when we make a 
finding of substantial failure.

(a) Notice to State. When we find that 
substantial fa ilure exists, we w ill notify 
the State in  w riting  that we w ill assume 
reponsibility for performing the 
d isability determination function from 
the State agency, whether the 
assumption w ill be partia l or complete, 
and the date on which the assumption 
w ill be effective.

(b) Effective date o f assumption. The 
date of any partia l or complete 
assumption o f the d isability 
determ ination function from a State 
agency may not be earlier than 180 days 
after our finding o f substantial failure, 
and not before compliance w ith  the 
requirements o f § 404.1692.

§ 404.1691 Assumption when State no 
longer wishes to perform the disability 
determination function.

(a) Notice to the Secretary. I f  a State 
no longer wishes to perform the 
d isab ility determ ination function, it  w ill 
notify us in  w riting. The notice must be 
from an o ffic ia l authorized to act fo r the 
State for this purpose. The State w ill 
provide an opinion from the State's 
Attorney General verifying the authority 
o f the o ffic ia l who gave the notice.

(b) Effective date o f assumption. The 
State agency w ill continue to perform 
whatever activities o f the d isability 
determ ination function it  is performing 
at the time the notice referred to in  
paragraph (a) o f this section is given for 
not less than 180 days or, i f  later, un til 
we have complied w ith  the requirements 
o f § 404.1692. For example, i f  the State is 
not making d isability determinations 
(because we previously assumed 
responsibility for making them) but is 
performing other activities related to the 
d isab ility  determ ination function at the 
time it  gives notice, the State w ill 
continue to do these activities un til the 
requirements of this paragraph are met. 
Thereafter, we w ill assume complete 
responsibility for peforming the 
d isability determ ination function.

§ 404.1692. Protection of State 
employees.

(a) Hiring preference. We will develop 
and initiate procedures to implement a 
plan to partially or completely assume 
the disability determination function 
from the State agency under § 404.1690 
or § 404.1691, as appropriate. Except for 
the State agency’s administrator, deputy 
administrator, or assistant administrator 
(or his equivalent), we will give

employees o f the State agency who ai 
capable of performing duties in the I 
d isability determination function j 
preference over any other persons in 
fillin g  positions w ith  us for which the; 
are qualified. We may also give a 
preference in  hiring to the State agem 
administrator, deputy administrator,! 
assistant adm inistrator (or his 
equivalent). We w ill establish a syste 
fo r determining the hiring priority ami 
the affected State agency employees { 
those instances where we are not hiri 
a ll o f them.

(b) Determination by Secretary of 
Labor. We w ill not assume 
responsibility for performing the 
disability determination function fron 
State un til the Secretary of Labor 
determines that the State has made fe 
and equitable arrangements under 
applicable Federal, State and local la 
to protect the interests of employees 
who w ill be displaced from their 
employment because of the assumptii 
and who we w ill not hire.

§ 404.1693 Limitation on State 
expenditures after notice.

The State agency may not, after it 
receives the notice referred to in j 
§ 404.1690, or gives the notice referrec 
in  § 404.1691, make any new 
commitments to spend funds allocate 
to it  fo r performing the disability 
determ ination function without the 
approval o f the appropriate SSA 
regional commissioner. The State will 
make every effort to close out as sooi 
possible a ll existing commitments tha 
relate to performing the disability 
determination function.

§ 404.1694 Final accounting by the Stat
The State w ill submit its final claim 

to us as soon as possible, but in no 
event later than 1 year from the effed 
date of our assumption of the disabili 
determination function unless we grai 
an extension of time. When the final 
claim(s) is submitted, a final accounh 
w ill be made by the State of any fund 
paid to the State under § 404.1626 whi 
have not been spent or committed pn 
to the effective date of our assumptioi 
o f the d isability determination functic

PART 416—SUPPLEMENTAL
SECURITY INCOME FOR THE AGEDi 
BLIND, AND DISABLED

Part 416 of Chapter 111 of Title 20 o 
the Code of Federal Regulations is 
amended as follows:

1. Section 416.902 is revised to reac 
follows:
§ 416.902 General definitions and ten« 
for this subpart

As used in the subpart-----
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“Secretary” means the Secretary of 
Health and Human Services.

“State agency” means the agency of a 
State which has been designated by the 
State to carry out die disability 
determination function.

"We” or “us” refers to either the 
Social Security Administration or the 
State agency making the disability or 
blindness determination.

“You” refers to the person who has 
applied for or is receiving benefits based 
on disability or blindness.

2. Section 416.903 is revised to read as 
follows:

§ 416.903 Who makes disability and 
blindness determinations.

(a) State agencies. State agencies 
make disability and blindness 
determinations for the Secretary for 
most persons living in the State. State 
agencies make these disability and 
blindness determinations under 
regulations containing performance 
standards and other administrative 
requirements relating to the disability 
and blindness determination function. 
States have the option of turning the 
function over to the Federal Government 
if they no longer want to make disability 
determinations. Also, the Secretary may 
take the function away from any State 
which has substantially failed to make 
disability and blindness determinations 
in accordance with these regulations. 
Subpart J of this Part contains the rules 
the States must follow in making 
disability and blindness determinations.

(b) Social Security Administration.
The Social Security Administration will 
make disability and blindness 
determinations for the Secretary for—

(1) Any person living in a State which 
is not making for the Secretary any 
disability and blindness determinations 
or which is not making those 
determinations for the class of claimants 
to which that person belongs; and

(2) Any person living outside the 
united States.

(c) What determinations are 
authorized. The Secretary has 
authorized the State agencies and the
ocial Security Administration to make 

determinations about—
I*] Whether you are disabled or blind;
12) The date your disability or 

oundness began; and
(3) The date your disability or 

olindness stopped.
(d) Review of State Agency

e erminotions. On review of a State 
agency determination or

^termination of disability or 
oimdness we may find that—
KiLi- u are* or are not> disabled or 
°und, regardless of what the State 
a8ency found;

(2) Your disability or blindness began 
earlier or later than the date found by 
the State agency; and

(3) Your disability or blindness stoped 
earlier or later than the date found by 
the State agency.

§§ 416.1001-416.1078 [Redesignated as 
§§416.1801-416.1878 (Subpart R)]

3. The section headings and the text 
of § § 416,1001-416.1078 are redesignated 
as §§ 416.1801-416.1878 (Subpart R). The 
title of Subpart R is “Relationship”.

4. A new Subpart J is added to Part 
416 to read as follows:
Subpart J—-Determinations of Disability
General Provisions
Sec.
416.1001 Purpose and scope.
416.1002 Definitions.
416.1003 Basic responsibilities for us and 

the State.

-Responsibilities for Performing the Disability 
Determination Function
416.1010 How a State notifies us that it 

wishes to perform the disability 
determination function.

416.1011 How we notify a State whether it 
may perform the disability determination 
function.

416.1013 Disability determinations the State 
makes.

416.1014 Responsibilities for obtaining 
evidence to make disability 
determinations,

416.1015 Making disability determinations. 
416.1018 Notifying claimants of the

disability determination.

Administrative Responsibilities and 
Requirements
416.1020 Organization,
416.1021 Personnel.
416.1022 Training,
416.1023 Facilities, j
416.1024 Medical and other purchased 

services.
416.1025 Records and reports.
416.1026 Fiscal.
416.1027 Audits.
416.1028 Property.
416.1029 Participation in research and 

demonstration projects.
416.1030 Coordination with other agencies.
416.1031 Confidentiality of information and 

records.
416.1032 Other Federal laws and 

regulations.
416.1033 Policies and operating instructions. 

Performance Standards
416.1040 General.
416.1041 Standards of performance.
416.1042 Processing time standard.
416.1043 Performance accuracy standard.
416.1044 How and when we determine 

whether the processing time standards 
are met.

416.1045 How and when we determine 
whether the performance accuracy 
standard is met.

416.1050 If a State agency is not meeting the 
standards.

Technical and Management Assistance 
Sec,
416.1060 When we will provide assistance.
416.1061 What assistance we will provide.
Substantial Failure
416.1070 General.
416.1071 Good cause for not meeting the 

established threshold levels.
416.1075 Finding of substantial failure.

Hearings and Appeals
416.1080 Notice of right to hearing on 

proposed finding of substantial failure.
416.1081 Disputes on fiscal matters.
416.1082 Who conducts the hearings.
416.1083 Hearings and appeals process.

Assumption of Disability Determination 
Function
416.1090 Assumption when we make a 

finding of substantial failure.
416.1091 Assumption when State no longer 

wishes to perform the disability 
determination function.

, 416.1092 Protection of State employees.
| 416.1093 Limitation on State expenditures 

after notice.
| 416.1094 Final accounting by the State. 

Authority: Issued under secs. 1102,1614, 
and 1631 of the Social Security Act, as 
amended; 49 Stat. 647, as amended; 86 Stat. 
1471, as amended by 88 Stat. 52; 86 Stat. 1475; 
42 U.S.C. 1302,1382c, and 1383.
Subpart 0-—Determinations of
Disability
General Provisions

§416.1001 Purpose and scope.
This subpart describes the standards 

of performance and administrative 
requirements and procedures for States 
making determinations of disability for 
the Secretary under title XVI of the Act. 
It also establishes the Secretary’s 
responsibilities in carrying out the 
disability determination function.

(a) Sections 416.1001-416.1003 
describe the purpose of the regulations 
and the meaning of terms frequently 
used in the regulations. They also briefly 
set forth the responsibilities of the 
Secretary and the States covered in 
detail in other sections.

(b) Sections 416.1010-416.1018 
describe the Secretary’s and the State’s 
responsibilities in performing the 
disability determination function.

(c) Sections 416.1020-416.1033 
describe the administrative 
responsibilities and requirements of the 
States. The corresponding role of the 
Secretary is also set out.

(d) Sections 416,1040-416.1050 
describe the performance accuracy and 
processing time standards for measuring 
State agency performance.

(e) Sections 416.1060-4161061 
describe when and what kind of 
assistance the Secretary will provide 
State agencies to help them improve 
performance.



4598 Federal R egister /  V o l. 46, No. 11 /  F riday, January 16, 1981 /  Proposed Rules

(f) Sections 416.1070-416.1075 describe 
the level of performance below which 
the Secretary will consider a State 
agency to be substantially failing to 
make disability determinations 
consistent with the regulations and 
other written guidelines and the 
resulting action the Secretary will take.

(g) Sections 416.1080-416.1082 
describe the rules for resolving disputes 
concerning fiscal issues and providing 
hearings when we propose to find that a 
State is in substantial failure.

(h) Sections 416.1090-416.1094 
describe when and what action the 
Secretary will take and what action the 
State will be expected to take if the 
Secretary assumes the disability 
determination function from a State 
agency.

§ 416.1002 DefinStions.
For purposes of this subpart:
“Act” means the Social Security Act, 

as amended.
“Class or classes of cases” means the 

categories into which disability claims 
are divided according to their 
characteristics.

"Determination of disability” or 
“disability determination” means one or 
more of the following decisions:

(a) Whether or not a person is under a 
disability;

(b) The date a person’s disability 
began; or

(c) The date a person’s disability 
ended.

"Disability” means “disability” or 
“blindness” as defined in sections 
1614(a) (2) and (3) of the Act.

“Disability determination function” 
means making determinations as to 
disability or blindness and carrying out 
related administrative and other 
responsibilities.

"Disability program” means the 
Federal program for providing 
supplemental security income benefits 
for the blirni and disabled under title 
XVI of the Act, as amended.

“Initial” means the first level of 
disability or blindness adjudication.

“Other written guidelines” means the 
policies, procedures, guides, and 
operating instructions in the Disability 
Insurance section of the Program 
Operations Manual System that are not 
designated as advisory or discretionary.

“Regulations” means regulations in 
this subpart issued under § § 1102,
1631(c) and 1633(a) of the Act, unless 
otherwise indicated.

“Secretary” means the Secretary of 
the Department of Health and Human 
Services or the Secretary’s delegate.

“State” means any of the 50 States of 
the United States and the District of 
Columbia. It includes the State agency.

“State agency” means that agency of 
a State which has been designated by 
the State to carry out the disability 
determination function.

“We”, “us,” and “our” refers to the 
Social Security Administration (SSA) or 
the Secretary, as appropriate.

§ 416.1003 Basic responsibilities for us 
and the State.

(a) General. We will work with the 
State to provide and maintain an 
effective system for processing claims of 
those who apply for and who are 
receiving benefits under the disability 
program. We will provide program 
standards, leadership, and oversight.
We do not intend to become involved in 
the State’s ongoing management of the 
program except as is necessary and in 
accordance with these regulations. The 
State will comply with our regulations 
and other written guidelines.

(b) Our responsibilities. We will:
(1) Periodically review the regulations 

and other written guidelines to 
determine whether they insure effective 
and uniform administration of the 
disability program. To the extent 
feasible, we will consult with and take 
into consideration the experience of the 
States in issuing regulations and 
guidelines necessary to insure effective 
and uniform administration of the 
disability program;

(2) Provide training materials or in 
some instances conduct or specify 
training (see § 416.1022);

(3) Provide funds to the State agency 
for the necessary cost of performing the 
disability determination function, (see
§ 416.1026);

(4) Monitor and evaluate the 
performance of the State agency under 
the establishment standards (see
§§ 416.1044 and 416.1045); and

(5) Maintain liaison with the medical 
profession nationally and with national 
organizations and agencies whose 
interests or activities may affect the 
disability program.

(c) Responsibilities o f the State. The 
State will:

(1) Provide management needed to 
insure that the State agency carries out 
the disability determination function so 
that disability determinations are made 
accurately and promptly;

(2) Provide an organizational 
structure, adequate facilities, qualified 
personnel, and medical consultant 
services (§§ 416.1020-416.1024);

(3) Furnish reports and records 
relating to the administration of the 
disability program (§ 416.1025);

(4) Submit budgets (§ 416.1026);
(5) Cooperate with audits (§ 416.1027);

(6) Insure that all applicants for and 
recipients of disability benefits are 
treated equally and courteously;

(7) Be responsible for property used 
for disability program purposes
(§ 416.1028);

(8) Take part in the research and , 
demonstration projects (§ 416.1029);

(9) Coordinate with other agencies 
(§ 416.1030);

(10) Safeguard the records created by 
the State in performing the disability 
determination function (§ 416.1031);

(11) Comply with other provisions of 
the Federal law and regulations that 
apply to the State in performing the i 
disability determination function;

(12) Comply with other written 
guidelines (§ 416.1033);

(13) Maintain liaison with the medical 
profession and organizations that may 
facilitate performing the disability 
determination function; and

(14) Assist us in other ways that we 
determine may promote the objectives 
of effective and uniform administration.

Responsibilities for Performing the 
Disability Determination Function

§ 416.1010 How a State notifies us that It 
wishes to perform the disability 
determination function.

(a) Deem ed notice. Any State that has 
in effect as of June 1,1981, an agreement 
with us to make disability 
determinations will be deemed to have 
given us notice that it wishes to perform 
file disability determination function, in 
lieu of continuing the agreement in effect 
after June 1,1981.

(b) Written notice. After June 1,1981, 
a State not making disability 
determinations that wishes to perform 
the disability determination function 
under these regulations must notify us in 
writing. The notice must be from an 
official authorized to act for the State for 
this purpose. The State will provide an 
opinion from the State’s Attorney 
General verifying the authority of the 
official who sent the notice to act for the 
State.
§ 416.1011 How we notify a State whether 
it may perform the disability determination 

function.
(a) If a State notifies us in writing that 

it wishes to perform the disability 
determination function, we will notify 
the State in writing whether or not it 
may perform the function. The State wi 
begin performing the disability 
determination function beginning with 
the month we and the State agree up°n'

(b) If we have previously found that a 
State agency has substantially failed o 
make disability determinations in 
accordance with the law or these 
regulations and other written guide me-
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or if the State has previously notified us 
in writing that it  does not w ish to make 
disability determinations, the notice w ill 
advise the State whether the State 
agency may again make the d isability 
determinations and, i f  so, jthe date and 
the conditions under which the State 
may again make them.

§ 416.1013 Disability determinations the 
State makes.

(a) General rule. A  State agency w ill 
make determinations o f d isab ility w ith  
respect to a ll persons in  the State except 
those individuals whose cases are in  a 
class specifically excluded by our 
written guidelines. A  determ ination of 
disability made by the State is the
I determination o f the Secretary.

(b) New classes o f cases. Where any 
new class or classes o f cases arise 
requiring determinations o f disability, 
we w ill determine the conditions under 
which a State may choose not to make 
the disability determinations. We w ill 
provide the State w ith  the necessary 
funding to do the additional work.

(c) Temporary transfer o f classes of 
cases. We w ill make d isability 
determinations for classes o f cases 
temporarily transferred to us by the 
State agency if  the State agency asks us 
to do so and we agree. The State agency 
will make written arrangements w ith  us 
which w ill specify the period of time 
and the class or classes of cases we w ill 
do.

§ 416.1014 Responsibilities for obtaining 
evidence to make disability determinations.

(a) The State agency w ill secure from 
the claimant or other sources any 
evidence it  needs to make a d isability 
determination.

(b) We w ill secure from the claimant 
or other special arrangement sources, 
any evidence we can obtain as 
adequately and more readily than the 
State agency. We w ill furnish the 
evidence to the State agency for use in 
making a disability determination.

■n aur re9uest, the State agency 
will obtain and furnish medical or other 
evidence and provide assistance as may 
e necessary for us to carry out our 

responsibility for making d isability 
etenninations in  those classes of cases 
escnbed in the w ritten guidelines for 

ik j State agency does not make
me determination.

« S j r n9dl5abl,''y

Lr»j , Don’ rne State agenc 
apply subpart I, Part 416 of our 
regulations.

the medical and nonmedical evidence in  
its files.

(c) Disability determinations will be 
made by a State agency medical 
consultant and another person qualified 
to interpret and evaluate medical 
reports and other evidence relating to 
the claimant’s physical or mental 
impairments and as necessary to 
determine the capacities of the claimant 
to perform substantial gainful activity. 
(See § 416.1072 of this part for what We 
mean by “substantial gainful activity”.)

(d) The State agency w ill certify each 
determ ination o f d isability to us on 
forms we provide.

(e) The State agency w ill furnish us 
w ith  a ll the evidence it  considered in 
making its determination.

§ 416.1018 Notifying claimant of the 
disability determination.

The State agency w ill prepare denial 
notices in  accordance w ith  subpart N of 
this Part whenever it makes a d isability 
determ ination which is w holly or partly 
unfavorable to the claimant.
Adm inistrative Responsibilities and 
Requirements

§ 416.1020 Organization.
(a) The State w ill provide the 

organizational structure, sufficient 
qualified personnel and medical 
consultant services to insure d isab ility  
determinations are made accurately and 
promptly. We may impose specific 
organizational requirements on the 
State, but only i f  a State’s performance 
approaches the threshold level 
described in  §§ 416.1041r416.1050.

(b) The State is responsible for 
making accurate and prompt d isability 
determinations.

§ 416.1021 Personnel.
(a) Equal Employment Opportunity, 

The State will comply w ith  a ll 
applicable Federal statutes, executive 
orders and regulations concerned w ith  
equal employment opportunities.

(b) Selection, tenure, and 
compensation. The State agency w ill, 
except as may be inconsistent w ith  
paragraph (a) o f this section, adhere to 
applicable State approved personnel 
standards in  the selection, tenure, and 
compensation of any individual 
employed in  th d isab ility  program.

(c) Travel The State will make 
personnel available to attend meetings 
or workshops as may be sponsored or 
approved by us for furthering the 
purposes of the disability program.

(d) Restrictions. Subject to 
appropriate Federal funding, the State 
w ill, to the best o f its ab ility, facilita te 
the processing of d isability claims by 
avoiding personnel freezes, restrictions

against overtime work, or curtailm ent of 
facilities or activities.’

§416.1022 Training.
The State w ill insure that a ll 

employees have an acceptable level o f 
competence. We w ill provide training 
and other instructional materials to 
facilita te  basic and advanced technical 
proficiency o f d isab ility  sta ff in  order to 
insure uniform ity and effectiveness in 
the adm inistration o f the d isab ility  
program. We w ill conduct or specify 
training, as appropriate but only if:

(a) a State agency’s performance 
approaches unacceptable levels or

(b) the m aterial required for the 
training is complex or the capacity of 
the State to deliver the training is in 
doubt and uniform ity o f the training is 
essential.

§416.1023 Facilities.
(a) Space, equipment, supplies, and 

other services. Subject to appropriate 
Federal funding, the State w ill provide 
adequate space, equipment, supplies, 
and other services to facilita te  making 
accurate and prompt d isability 
determinations.

(b) Location o f facilities. Subject to 
appropriate Federal funding, the State 
w ill determine the location where the 
d isab ility determ ination function is to be 
performed so that d isability 
determinations are made accurately and 
promptly.

(c) A ccess. The State w ill perm it us 
access to the premises where the 
d isability determ ination function is 
performed for the purposes of inspecting 
the work and activities required by the 
regulations and assuring compliance 
w ith  pertinent Federal statutes and 
regulations. We w ill contact the State 
and give reasonable prior notice o f the 
times and purposes o f any visit.

§ 416.1024 Medical and other purchased 
services.

The State w ill determine the rates of 
payment to be used for purchasing 
medical or other services necessary to 
make determinations o f d isability. The 
rates may not exceed the highest rate 
paid by Federal or other agencies in  the 
State for the same or sim ilar type of 
service. The State w ill m aintain 
documentation to support the rates of 
payment it uses.

§ 416.1025 Records and reports.
(a) The State w ill establish and 

maintain the records and furnish the 
schedules, financial, cost, and other 
reports relating to the adm inistration of 
the d isability programs as we may 
require.

(b) The State w ill perm it us and the 
Comptroller General o f the United
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States {including duly authorized 
representatives) access to and the right 
to examine records relating to the work 
which the State performs under these 
regulations. These records will be 
retained by the State for the periods of 
time specified for retention of records in 
the Federal Procurement Regulations (41 
CFR parts 1-20).

§416.1026 Fiscal.
(a) We will give the State funds, in 

advance or by way of reimbursement, 
for necessary costs in making disability 
determinations under these regulations. 
Necessary costs mean direct as well as 
indirect costs as defined in title 41 CHI 
subpart 1-15.7 and in Federal 
Management Circular 74-4, as amended 
or superseded.

(b) The State will submit estimates of 
anticipated costs in the form of a budget 
at the time and in the manner we 
require.

•(c) We will notice the State of the 
amount which will be made available to 
it as well as what anticipated costs are 
being approved.

(d) The State may not incur or make 
expenditures for items of cost not 
approved by us or in excess of the 
amount we make available to the State.

(e) After the close of a period for 
which funds have been made available 
to the State, the State will submit a 
report of its actual expenditures. We 
will give the State an audit report 
showing whether the expenditures were 
consistent with cost principles described 
in subpart 1-15.7 of part 1-15 of the 
Federal Procurement Regulations (41 
CFR 1-15.7) and in written guidelines in 
effect at the time the expenditures were 
made or incurred.

(f) Any monies paid to the State which 
are used for purposes not within the 
scope of these regulations will be paid 
back to the Treasury of the United 
States.

§416.1027 Audits.
As soon as practicable after the close 

of each budgetary period, or at other 
times as necessary, the books of account 
and records in each State pertaining to 
the administration of the diability 
program under the Act will be audited 
by our Inspector General’s office. There 
audits are conducted to determine 
whether the expenditures were made for 
the purposes intended and in amounts 
necessary for the proper and efficient 
administration of the disability program. 
The State will make every effort to act 
upon and resolve any items questioned 
in an audit.

(a) Questioned item s. Expenditures of 
State agencies will be audited on the 
basis of cost principles and written

guidelines in effect .at the time the 
expenditures were made or incurred. 
Both the State and the State agency will 
be informed and given a full explanation 
of any questioned items. They will be 
given reasonable time to explain 
questioned items or expenditures. iAny 
explanation furnished by the State or 
State agency will be given M l 
consideration before a final 
determination is made on questioned 
items in the audit report.

(b) State appeal o f audit 
determinations. The appropriate SSA 
regional commissioner will notify the 
State of his or her determination on the 
audit report. If the State disagrees with 
that determination, the State may 
request reconsideration in writing 
within 30 days of the date of the 
regional commissioner’s notice of the 
determination. The written request may 
be made, through the Associate 
Commissioner, Office of Operational 
Policy and Procedures, to the 
Commissioner of Social Security, Room 
900 Altmeyer Building, 6401 Security 
Boulevard, Baltimore, Maryland 21235. 
The Commissioner will make a 
determination and notify the State of 
that decision in writing no later that 45 
days from the date of the State’s appeal. 
The decision by the Commissioner will 
be final and conclusive upon the State 
unless the State appeals that decision in 
writing within 30 days of the date of the 
decision by the Commissioner to the 
Department of Health and Human 
Services Departmental Grant Appeals 
Board (the Board). See § 416.1080.

§ 416.1028 Property.
The State will have title to equipment 

purchased for disability program 
purposes. The State will be responsible 
for maintaining all property it acquires 
or which we furnish to it for performing 
the disability determination function. 
The State will identify the equipment by 
labeling and by inventory and will 
credit die SSA account with the fair 
market value of disposed property.

§ 416.1029 Participation in research and 
demonstration projects.

We will invite State participation in 
federally funded research and 
demonstration projects to assess the 
effectiveness of the disability program 
and to ascertain the effect of program 
policy changes. Where we determine 
that State participation is necessary for 
the project to be complete, for example, 
to provide national uniformity in a 
claims process, State participation is 
mandatory.

§ 416.1030 Coordination with other 
agencies.

(a) The State w ill establish 
cooperative working relationships with 
other agencies concerned w ith  serving ; 
the disabled and, insofar as practicable, 
use their services, facilities, and records 
to:

(1) Assist the State in  developing 
evidence and making determinations of 
disability; and

(2) Insure that referral o f disabled or J 
blind persons fo r rehabilitation services 
w ill be carried out effectively.

(b) The State may pay these agencies 
fo r the services, facilities, or records 
they provide. The State w ill include , 
these costs in  its estimates of 
anticipated costs and reports of actual 
expenditures.

§ 416.1031 Confidentiality of information 
and records.

The State will comply with the 
confidentiality of information and 
records requirements described in 20 
CFR Part 401 and pertinent written 
guidelines (see § 416.1033).

§ 416.1032 Other Federal laws and 
regulations.

The State will comply with the 
provisions of other Federal laws and 
regulations that directly affect its 
responsibilities in carrying out the 
disability determination function; for 
example, Treasury Department 
regulations on letters of credit (31 CFR 
Part 205).

§ 416.1033 Policies and operating 
Instructions.

(a) We will provide the State agency 
with written guidelines necessary for it 
to carry out its responsibilites in 
performing the disability determination 
function.

(b) The State agency making 
determinations of disability will comply 
with the written guidelines in the 
Disability Insurance section of the 
Program Operations Manual System. 
This manual will also include certain 
policies, procedures, guides and 
operating instructions designated as 
advisory or discretionary.

(c) A  representative group of State 
agencies will be given an opportunity to 
particpate in formulating disability 
program policies that have an effect on 
their role in carrying out the disability 
determination function. State agencies 
will also be given an opportunity to 
comment bfefore changes are made m 
written guidelines unless delay in 
issuing a change may impair service o 
the public.
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Performance Standards

§ 416.1040 General 
The following sections provide the 

procedures and guidelines we use to 
determine whether the State agency 
meets established national performance 
standards. We use these performance 
standards to help assure effective and 
uniform administration of our disability 
programs throughout the United States 
and to measure whether each State 
agency’s performance of the disability 
determination function is acceptable. 
Also, the standards are designed to 
improve overall State agency 
performance in the disability 
determination process. We measure the 
State agency performance in two 
areas—processing time and 
performance accuracy.

§ 416.1041 Standards of performance.
(a) General. The performance 

standards include both a target level of 
performance and a threshold level of 
performance for the State agency. The 
target level represents a level of 
performance that we and the States will 
work to attain in the future. The 
threshold level is the minimum 
acceptable level of performance. 
Performance below the threshold level 
will be the basis for the Secretary’s 
taking from the State agency partial or 
complete responsibility for performing 
the disability determination function. 
Intermediate State agency goals are 
designed to help each State agency 
move from its current performance 
levels to the target levels.

(b) The target level. The target level is 
the optimum level of performance. There 
are three targets—one for combined title 
u and title XVI initial performance 
accuracy, one for title II initial
Processing time, and for title XVI initial 
processing time.

(c) The threshold level. The thresholc 
evel is the minimum acceptable level o 
performance. There are three 
thresholds—-one for combined title II 
and title XVI initial performance 
accuracy, one for title II initial 
Processing time, and one for title XVI 
initial processing time.

(d) Intermediate goals. Intermediate 
r t are, level* of performance betwee: 
oof ri?®kold levels and the target level
s ablished by negotiation between 

n. . 8 re8*onal commissioner and each 
e agency. The intermediate goals ai 

stepping stones designed to help the 
oiate agencies reach the target levels.

t0 meet t*lese goals is not a 
tn K 6 !°u C0nsitlering the State agency 
witK ¿ Ubstantially failing to comply 
£ i n me Performance standards.
However, failure to meet the

intermediate goals may result in 
consultation and an offer of optional 
technical and management assistance 
depending on the availability of SSA 
resources.

§ 416.1042 Processing time standards.
(a) General. Title II processing time 

refers to the average number of days 
(including Saturday, Sunday and 
holidays) it takes a State agency to 
process an initial disability claim from 
the day it is received in the State agency 
until the day it is released by the State 
agency. Title XVI processing time refers 
to the average number of days 
(including Saturday, Sunday and 
holidays) from release of the initial 
disability claim by the SSA district 
office until systems input of the 
disability determination.

(b) Target levels. The processing time 
target levels are:

(1) 37 days for title II initial claims.
(2) 43 days for title XVI initial claims.
(c) Threshold levels. The processing 

time threshold levels are:
(1) 49.5 days for title II initial claims.
(2) 57.9 days for title XVI initial 

claims.

§ 416.1043 Performance accuracy 
standard.

(a) General. Performance accuracy 
refers to the percentage of cases that do 
not have to be returned to State 
agencies for further development or 
correction of decisions based on 
evidence in the files and as such 
represents the reliability of State agency 
adjudication. The definition of 
performance accuracy includes the 
measurement of factors that have a 
potential for affecting a decision, as well 
as the correctness of the decision. For 
example, if a particular item of medical 
evidence should have been in the file 
but was not included, even though its 
inclusion does not change the result in 
the case, that is a performance error. 
Performance accuracy, therefore, is a 
higher standard than decisional 
accuracy. As a result, the percentage of 
correct decisions is significantly higher 
than what is reflected in the error rate 
established by SSA’s quality assurance 
system.

(b) Target level. The State agency 
initial performance accuracy target level 
for combined title II and title XVI cases 
is 97 percent with a corresponding 
decision accuracy rate of 99 percent

(c) Intermediate Goals. These goals 
will be negotiated annually between 
SSA’s regional commissioner and the 
State and should be used as stepping 
stones to progress towards our targeted 
level of performance.

(d) Threshold levels. The State agency 
initial performance accuracy threshold 
level for combined title II and title XVI 
cases is 90.6 percent.

§ 416.1044 How and when we determine 
whether the processing time standards are 
met.

(a) How we determine processing 
times. For all initial title II cases, we 
calculate the mean number of days 
(including Saturday, Sunday and 
holidays) from the time the case folder 
is received in the State agency until it is 
released to us by the State agency. For 
initial title XVI cases, we calculate a 
mean number of days (including 
Saturday, Sunday and holidays) from 
the release of the case folder by the 
social security district office until 
systems input of the disability 
determination.

(b) Frequency o f review. Title II 
processing times and title XVI 
processing times are monitored 
separately on a quarterly basis. The 
determination as to whether or not the 
processing time thresholds have been 
met is made at the end of each quarter 
each year. Quarterly State-by-State 
mean processing times are compared 
with the threshold levels for both title II 
and title XVI.

§ 416.1045 How and when we determine 
whether the performance accuracy 
standard is met.

(a) How we determine perform ance 
accuracy. We determine a State 
agency’s performance accuracy rate on 
the basis of decision and documentation 
errors identified in our review of the 
sample cases.

(b) Frequency o f review. Title II and 
title XVI initial performance accuracy 
are monitored together on a quarterly 
basis. The determinations as to whether 
the performance accuracy threshold has 
been met is made at the end of each 
quarter each year. Quarterly State-by- 
State combined initial performance 
accuracy rates are compared to the 
established threshold level.

§ 416.1050 If a State agency is not 
meeting the standards.

If a State agency falls below 2 of the 3 
established threshold levels (one of 
which must be performance accuracy) 
for 2 or more consecutive quarters, we 
will notify the State agency in writing 
that it is not meeting the standards. 
Following our notification we will as 
soon as practicable provide the State 
agency appropriate technical and 
management assistance described in 
§ § 416.1060 and 416.1061 of these 
regulations for a period of up to 12 
months.
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Technical and Management Assistance

§ 416.1060 W hen w e will provide  
assistance.

(a) General. We will maintain a 
regular monitoring program to evaluate 
State agency performance of combined 
title II and title XVI initial performance 
accuracy, title II initial processing time 
and title XVI initial processing time.
This regular monitoring program will 
allow’ us to determine the type of 
technical and management assistance a 
State agency may need to improve its 
performance. In addition, the results of 
this monitoring will show whether we 
will give a State agency mandatory or 
optional technical and management 
assistance.

(b) Mandatory assistance. (1) We will 
provide a State agency mandatory 
technical and management assistance if 
it fails to meet two of three threshold 
levels (one being performance accuracy) 
for two consecutive quarters. These 
levels are—

(1) Combined title II and title XVI 
initial performance accuracy—90.6 
percent.

(ii) Title II initial processing time—
49.5 days.

(iii) Title XVI initial processing time—
57.9 days.

(2) Failure to meet any one of the 
threshold levels for two consecutive 
quarters may result in mandated 
technical assistance.

(c) Optional assistance. We may offer 
a State agency technical and 
management assistance when regular 
monitoring reveals that performance has 
significantly declined or that 
intermediate goals have not been met. 
We will offer this technical and 
management assistance at our discretion 
based on available resources.

§ 416.1061 W hat assistance w e  will 
provide.

We will initiate a program of technical 
and management assistance in order to 
improve performance in those State 
agencies where it has been determined 
that such help is necessary. This 
program will include any or all of the 
following—

(a) An onsite review of cases 
processed by the State agency 
emphasizing adherence to written 
guidelines.

(b) A fiscal and administrative 
management review (FAMR) to:

(1) Identify particular aspects of State 
agency operations which can receive 
immediate help and thus improve 
performance accuracy or processing 
time; and

(2) Develop a long-range plan based 
on the FAMR results to help the State

agency prevent its performance from 
falling below the threshold levels in the 
future.

(c) A request that necessary 
administrative measures be 
implemented {e.g., filling staffing 
vacancies, using overtime, assisting with 
training activities, etc.).

(d) Provisions for Federal personnel to 
perform onsite reviews, conduct 
training, or perform other functions 
needed to improve performance.

(e) Provisions for fiscal aid to allow 
for overtime, temporary hiring of 
additional staff, etc., above the 
authorized budget.
Substantial Failure

§ 416.1070 General.
After a State agency falls below 2 of 3 

established threshold levels, one being 
performance accuracy, for 2 consecutive 
quarters, and after the mandatory 
technical and management assistance 
period, we will give the State agency a 
3-month adjustment period. During this 
3-month period we will not require the 
State agency to meet the threshold 
levels. Following the adjustment period, 
if the State agency again falls below 2 of 
3 threshold levels, one being 
performance accuracy, in 2 consecutive 
quarters during the next 12 months, we 
will notify the State that we propose to 
find the State agency to be in 
substantial failure and advise it that it 
may request a hearing of that issue.
After giving the State notice and an 
opportunity for a hearing, if we find that 
a State agency has substantially failed 
to make disability determinations 
consistent with the regulations and 
other written guidelines, we will assume 
partial or complete responsibility for 
performing the disability determination 
function after we have complied with 
§ 416.1090 and § 416.1092

§ 416.1071 Good cause for not meeting 
the established threshold levels.

If we find that a State agency did not 
meet the threshold levels because of 
factors beyond its control, we will not 
find the State agency to be in 
substantial failure. Some of the factors 
we will consider are:

(a) Disasters such as fire, flood, or 
civil disorder, that—

(1) Require the diversion of significant 
personnel normally assigned the 
disability determination function, or

(2) Destroyed or delayed access to 
significant records needed to make 
accurate disability determinations:

(b) Strikes of State agency staff or 
other government or private personnel 
necessary to the performance of the 
disability determination function; or

(c) Sudden and unanticipated 
workload changes which result from 
changes in Federal law, regulation, or 
written guidelines, systems 
modifications or systems malfunctions, 
or rapid, unpredictable caseload growth 
for a 6-month period or longer.

§ 416.1075 Finding of substantial failure.
A finding of substantial failure with 

respect to a State may not be made 
unless and until the State is afforded an 
opportunity for a hearing.

Hearings and Appeals

§ 416.1080 Notice of right to hearing on 
proposed finding of substantial failure.

If, following the mandatory technical 
and management assistance period and 
the 3-month adjustment period, a State 
agency again falls below 2 of 3 threshold 
levels (one being performance accuracy) 
in 2 consecutive quarters in the 
succeeding 12 months, we will notify the 
State in writing that we will find the 
State agency in substantial failure 
unless the State asks for a hearing 
within 30 days from the date of the 
notice. The notice will identify the 
threshold levels that were not met by 
the State agency, the period during 
which the thresholds were not met, and 
the accuracy and processing time levels 
attained by the State agency during this 
period. If a hearing is not requested, the 
State agency will be found in substantial 
failure and we will implement our plans 
to assume the disability determination 
function.

§ 416.1081 Disputes on fiscal matters.
Disputes concerning fiscal issues will 

be resolved in proceedings before the 
Grant Appeals Board if the issue cannot 
be resolved between us and the State. 
(See | 416.1027.)
§416.1082 W ho conducts th e  hearings.

If a hearing is required, it will be 
conducted by the Health and Human 
Services Departmental Grant Appeals 
Board (the Board).
§416.1083 Hearings and appeals process.

The rules for hearings and appeals 
before the Board are provided in 45 CFK 
Part 16. The following terms used in 
those rules have the following meanings 
for purposes of this subpart:

(a) “Grantee” includes the State 
involved in making disability 
determinations.

(b) “Grant” includes the performance 
of the disability determination function 
by a State agency as provided in this 
subpart.

(c) “Termination” includes the 
assumption by us of the disability
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determination function from a State 
agency as provided in this subpart.
Assumption of Disability Determination 
Function

§ 416.1090 Assumption when we make a 
finding of substantial failure.

(a) Notice to State. When we find that 
substantial failure exists, we will notify 
the State in writing that we will assume 
responsibility for performing the 
disability determination function from 
the State agency, whether the 
assumption will be partial or complete, 
and the date on which the assumption 
will be effective.

(b) Effective date o f assumption. The 
date of any partial or complete 
assumption of the disability 
determination function from a State 
agency may not be earlier than 180 days 
after our finding of substantial failure, 
and not before compliance with the 
requirements of § 416.1092.

§ 416.1091 Assumption when State no 
longer wishes to perform the disability 
determ ination function.

(a) Notice to the Secretary. If a State 
no longer wishes to perform the 
disability determination function, it will 
notify us in writing. The notice must be 
from an official authorized to act for the 
State for this purpose. The State will 
provide an opinion from the State’s 
Attorney General verifying the authority 
of the official who gave the notice.

(b) Effective date o f assumption. The 
State agency will continue to perfoim 
whatever activities of the disability 
determination function it is performing 
at the time the notice referred to in 
paragraph (a) of this section is given for 
not less than 180 days or, if later, until 
we have complied with the requirements 
of § 416.1092. For example, if die State is 
not making disability determinations 
(because we previously assumed 
responsibility for making them) but is 
Performing other activities related to the 
disability determination function at the 
time it gives notice, the State will 
continue to do these activities until the 
requirements of this paragraph are met. 
thereafter, we will assume complete 
responsibility for performing the 
disability determination function.

§ 418.1092 Protection of State employees, 
(a) Hiring preference. We will develop 

, initiate procedures to implement a 
P, ai\. Partially or completely assume 
«te disability determination function
o°Sd 6 State a8ency under § 416.1090 
.5416.1091, as appropriate. Except for 
r?  .tate agency’s administrator, deputy
ínV1P 1St̂ at0I,, or assistant administrator 
lor his equivalent), we will give

P oyees of the State agency who are

capable o f performing duties in  the 
d isab ility determ ination function 
preference over any other persons in  
fillin g  positions w ith  us for which they 
are qualified. We may also give a 
preference in  hiring to the State agency’s 
administrator, deputy administrator, or 
assistant adm inistrator (or his 
equivalent). We w ill establish a system 
for determining the hiring p rio rity  among 
the affected State agency employees in  
those instances where we are not hiring 
a ll o f them.

(b) Determination by Secretary of 
Labor. We w ill not assume 
responsibility for performing the 
d isability determ ination function from a 
State un til the Secretary o f Labor 
determines that the State has made fa ir 
and equitable arrangements under 
applicable Federal, State and local law  
to protect the interests o f employees 
who w ill be displaced from their 
employment because of the assumption 
and who we w ill not hire.

§ 416.1093 Limitation on State 
expenditures after notice.

The State agency may not, after it 
receives the notice referred to in 
§ 416.1090, or gives the notice referred to 
in § 416.1091, make any new 
commitments to spend funds allocated 
to it for performing the disability 
determination function without the 
approval of the appropriate SSA 
regional commissioner. The State will 
make every effort to close out as soon as 
possible all existing commitments that 
relate to performing the disability 
determination function.

§ 416.1094 Final accounting by the State.
The State w ill submit its fina l claims 

to us as soon as possible, but in  no
event later than 1 year from the effective v
date o f our assumption of the d isability
determ ination function unless we grant
an extension o f time. When the fina l
claim(s) is submitted, a fina l accounting
w ill be made by the State of any funds
paid to the State under § 416.1026 which
have not been spent or committed prior
to the effective date of our assumption
of the disability determination function.
[FR Doc. 81-1542 Filed 1-15-81; 8:45 am]
B IL L IN G  C O D E  411 0-07 -M
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DEPARTMENT OF EDUCATION 

34 CFR Part 753

Arts in Education Program
A G E N C Y : Department of Education. 
A C TIO N : Final regulations.

s u m m a r y : The Secretary of Education 
issues final regulations for the Arts in 
Education Act of 1978. These regulations 
replace the final regulations that were 
issued for the Act on April 3,1980. They 
delete, requirements that each project 
include cost sharing by the grantee, 
address at least four art forms, and have 
an advisory committee representative of 
community resources. Other changes are 
also made. These revised regulations are 
substantially shorter and less 
prescriptive than the earlier regulations. 
These regulations are redesignated from 
45 CFR Part 161c to 34 CFR Part 753, and 
all section numbers are renumbered 
accordingly.
E F F E C TIV E  d a t e : These regulations are 
expected to take effect 45 days after 
they are transmitted to Congress. 
Regulations are transmitted to Congress 
several days before they are published 
in the Federal Register. The effective 
date is changed by statute if Congress 
takes certain adjournments. If you wish 
to know the effective date of these 
regulations, call or write the Department 
of Education contact person.
FO R  FU R TH E R  IN FO R M A TIO N  C O N T A C T :  
Harold Arberg, Director, of Arts and 
Humanities Staff, U.S. Department of 
Education, Room 3728 Donohoe 
Building, Washington, D.C. 20202. 
Telephone: (202) 472-7793. 
S U P P LEM EN TA R Y  IN FO R M A TIO N : A notice 
of proposed rulemaking (NPRM) for the 
Arts in Education Act, published in the 
Federal Register on September 22,1980 
(45 FR 62856) contained background 
information on policy changes in the 
program and how the regulations are 
intended to work and invited public 
comment. The NPRM proposed to 
replace the final regulations issued on 
April 3,1980 (45 FR 22742) as the result 
of the Secretary’s conclusion that the 
purposes of the Act could be best 
achieved by shortening and simplifying 
the program regulations in response to 
the concerns raised. Most of the public 
responses support the proposed changes 
that have been made in these 
regulations. Some commenters 
requested clarification of allowable 
expenses. Several suggested specific 
changes in the regulations. A majority of 
the respondents commented on the three 
major changes proposed—deletion of 
the cost-sharing, “four arts,” and

advisory committee requirements. Many 
addressed the Secretary’s discretionary 
authority to assign points to specific 
funding priorities. Several commented 
on the proposed inclusion o f geographic 
and programmatic diversity, and a 
number expressed a desire that the 
evaluation process include separate 
points for the States’ review of local 
applications. Several o f the commenters 
expressed the desire to return to former 
programmatic policy, i.e., “ seed money” 
for SEAs and LEAs. Comments that 
resulted in alterations to the proposed 
regulations are discussed in  paragraph 
A  below; other comments requiring 
clarification or explanation fo llow  in 
paragraph B.
A. Comments Resulting in Changes

§ 753.4 Definition o f “rural or sm all 
community. ”

Comment. Several respondents 
expressed a concern that the proposed 
definition might exclude a typical 
applicant who may not fa ll w ith in  either 
the rural or the urban category under the 
proposed definitions.

Response. The definition has been 
modified to cover any applicant not 
included in  the State or urban 
categories.
§ 753.11 W hat are the requirements 
regarding cooperation?

Comment. Several respondents 
opposed the requirement for intensive 
collaboration on the basis that they 
believed fewer programs would be . 
funded and less money would be 
available d irectly to the SEAs and LEAs. 
Others favored this approach, which 
they fe lt would lead to more local 
involvement o f resources and talent and 
would have more lasting impact. One 
commenter fe lt the regulations should be 
more specific on how the collaboration 
among agencies should be 
accomplished. Another commenter 
noted that the authorizing statute does 
not specifically require such 
arrangements.

Response. Section 753.11 has been 
deleted in order to remove any 
requirement concerning collaboration. 
However, collaboration is considered an 
important factor bearing on the quality 
of an application. The criterion in 
§ 753.31(g) addresses it. School- 
community cooperation encourages 
maximum use of community resources 
and reduction of competing applications 
for scarce funds from the same 
community. This has been an important 
element of the Arts in Education 
Program since its inception. The issue of 
the number and size of awards is not 
addressed in these regulations but it

may be addressed in the annual 
application notice in the light of 
available appropriations.

§ 753.22 What are the requirements for 
State review  o f local applications?

Comment. One commenter expressed 
concern that § 753.22(a) and former 
§ 753.22(b) could be interpreted as 
requiring States to have a State advisory 
council, when this is not required by the 
authorizing statute. Several commenters 
felt that the State Alliance for Arts 
Education Committee should serve this 
function. Many expressed a need for a 
governing body of some type.

Response. Section 753.22(a) has been 
amended to specify the Alliance for Arts 
Education Committee as an example of 
a State advisory council. Section 
753.22(b) has been deleted to clarify that 
a State is not required to establish or 
designate an advisory council.
§ 753.30 How does the Secretary 
evaluate an application?

Comment. One commenter questioned 
the scope and rationale of § 753.30 
(§ 161c.32(c) of the NPRM) concerning 
projects witjjin the priorities of other 
agencies.

Response. The provision has been 
amended to clarify that the Secretary 
may decline to fund a project that comes 
within the priority of another Federal 
agency. The rationale is to avoid 
duplication and promote coordination 
with other Federal activities that 
support related purposes, so that 
taxpayers’ funds are spent most 
efficiently.
§ 753.31 What selection criteria does 
the Secretary use?

Comment. One commenter stated that 
the law does not specify that projects 
must be innovative or new, nor does it 
require that they be comprehensive or 
that material be disseminated.

Response. The criterion related to 
new or innovative approaches, methods, 
and materials is necessary to comply 
with the purpose of title III, section 301 
of the Education Amendments of 1978. 
The Arts in Education program will 
carry out projects that emphasize new 
or innovative approaches, methods, or 
materials. There is no longer a specific 
criterion on dissemination. The criterion 
regarding "comprehensive” projects has 
been modified to allow for more 
flexibility. As amended, it allows the 
Secretary, in judging the quality of an 
application, to consider whether the 
major arts are integrated into the 
curriculum. Dance, music, theater, and 
the visual arts are mentioned only as _ 
examples of the major arts. The criterion 
reflects research that shows that the
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combination o f m ultiple arts in  an 
integrated program has the most 
effective impact on the overall 
elementary and secondary school 
curriculum.

§ 753.32 A re priorities for funding 
established?

Comment. Many respondents wanted 
to know how the Secretary w ill decide 
which of the designated funding areas 
should receive p rio rity  and how the 
public would be notified o f p rio rity 
decisions. One commenter asked what 
the rationale was for selecting these 
areas. Several expressed concern that 
the Secretary could override reviewers’ 
or States’ evaluations. Two States, one 
city, and one public school system 
favored the discretionary authority i f  it 
were used to make their agencies the 
priority for bonus points.

Response. These provisions have been 
amended to clarify how the funding 
categories would work, in  accordance 
with the concerns expressed in  the 
comments. The categories collectively 
encompass a ll eligible projects at the 
State or local level. They are designed to 
insure a fa ir competition between State- 
level, urban, and rural applications.
§ 753.33 What is  the length o f a project 
period?

Comment. Several respondents were 
interested in the regulations as they 
pertain to continuation awards. One 
expressed concern that school- 
community cooperation was a 
determining factor.

Response. The subject criterion on 
school-community collaboration w ith  
regard to continuation awards has been 
deleted. Coordination and cooperation 
are a criterion for a ll new awards, and it 
is unnecessary to have a separate 
criterion on this subject related to 
continuation awards.

§ 753.40 What are the lim itations on 
costs?

Comment. One commenter asked if  
stipends to teachers for in-service 
training would be allowed.

Response. The word, “ stipends,”  is 
misleading and has been deleted. 
Payments are allowable to teachers for 
in-service training.

Comment. One commenter asked why 
equipment is lim ited to 5% of the project 
costs.

Response. The 5% limitation has been 
eleted in the interest of greater 

Program flexibility.

B' Response to Other Comments
The following comments did not resul 

m changes in the regulations, either 
Because the comments requested

provisions beyond the authority o f the 
Act or concerned matters already 
addressed in  the regulations. 
Commenters are referred tú the 
proposed regulations, which present the 
basis and rationale for changes from 
previous regulations. Only comments 
considered to raise regulatory issues are 
discussed below.
§ 753.10 What are the required 
elements o f an arts in education project?

Comment. One commenter felt that 
the language in § 753.10(a) should 
include vocation-oriented institutions. '

Response. W hile the A ct contains no 
lim it on non-profit institutions that are 
eligible, the purpose o f the A ct is to 
integrate the arts into elementary and 
secondary school curricula. The 
regulations reflect these statutory 
provisions.

Comment. One-third of the 
respondents desired modification of 
§ 753.10(b). Many felt that at least two 
of the arts should be required to avoid 
dependence on one teacher or 
administrator and to strengthen the 
curriculum as an aid to learning.

Response. Section 753.31(h) provides 
that in making a judgment as to the best 
applications, the Secretary may consider 
the degree to which the major arts are 
integrated into the regular curriculum. 
However, § 753.10 has not been 
amended to require a particular number 
of the arts in a project. The statute does 
not contain this requirement, and 
Congress objected to the provision in 
previoús regulations requiring four 
major art forms in each project.
§ 753.22 What are the requirements for  
State review  o f local applications?

Comment. Several respondents 
wanted separate points to be assigned 
in  the award process to State comments 
or rankings of local applications.

Response. State comments bearing on 
the published criteria w ill be carefully 
considered by the Secretary. However, 
the Secretary does not w ish to prejudice 
or exclude an applicant from a State 
that may not have a specific mechanism 
in  place to evaluate these applications, 
or that may choose not to evaluate them. 
No specific procedure is prescribed for 
State review.

§ 753.31 What selection criteria does 
the Secretary use?

Comment. One commenter argued 
that the geographic distribution criterion 
pits State against local applicants from 
the same State.

Response. The regulations contain no 
specific lim it on the number of 
applications that may be funded in a 
particular State. However, it is

appropriate for the Secretary to consider 
geographic d istribution in  awarding 
lim ited funds. I f  a disproportionate 
number o f applications were funded in  
particular States or regions, to the 
neglect o f other parts o f the country, this 
could detract from the national purposes 
o f the Act.

Comment. Some commenters argued 
that deletion o f the cost-sharing 
requirement may weaken local support 
o f the project and result in  increased 
competition for funds.

Response. Section 753.31(i) contains a 
criterion that allows the Secretary, in 
selecting the best applications, to 
consider the strength of local 
commitment and stability of the program 
following the Federal funding period. 
However, to avoid being overly 
prescriptive, the cost-sharing 
requirement has been deleted.

Comment. Many respondents believed 
that the deletion of the advisory 
committee requirement might weaken 
the project, make it less responsive to 
community needs and resources, and 
provide less collaboration among 
organizations involved. One believed 
that collaboration can weaken or dilute 
as w ell as strengthen.

Response. Section 753.31(g)(1) 
includes a criterion that allows the 
Secretary, in selecting the best 
applications, to consider coordination 
and collaboration. A specific method or 
strategy is not prescribed. § 753.11 has 
been deleted, and § 753.31(g) no longer 
provides for an advisory committee.

Comment. One. respondent requested 
that the regulations clarify how the 
elderly are to be included in the project 
(§ 753.31 (a) and (b)). Another 
commenter applauded the spirit of equal 
opportunity in the proposed regulations.

Response. These provisions are 
derived from Department-wide criteria 
contained in  the Education Department 
General Adm inistrative Regulations 
(EDGAR). They would apply to the 
extent appropriate to a particular 
project. In  elementary and secondary 
projects, the elderly might be included, 
for example, in  in-service training or 
technical assistance activities.

Comment. One commenter urged that 
Congress intended private school 
children to be included in  a ll programs 
for public school children under T itle  III 
o f the Elementary and Secondary 
Education Act, and not only those 
controlled by SEAs and LEAs.

Response. These comments pertain to 
Department-wide provisions derived 
from EDGAR. The comments w ill be 
considered in  any future amendments to 
EDGAR.
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§ 753.32 A re priorities for funding 
established?

Comment. One respondent wanted a 
special category of grants to small urban 
systems.

Response. The change in  the 
defin ition o f “ rural or small community”  
under § 753.4 clarifies that small urban 
systems are eligible to apply under the 
rural or small community category. See 
Subpart D, § 753.32, for how the 
Secretary w ill establish categories for 
funding.
§ 753.40 What are the lim itations on 
cost?

Comment. One commenter asked that 
the regulations clarify the wording in 
§ 753.40(a)(2) on unallowable expenses.

Response. The wording, "Salaries of 
regular, fu ll-tim e instructional 
personnel” refers to teachers’ salaries 
for regular classroom instruction. 
Payments may be made to part-time or 
substitute teachers or to regular teachers 
on released time to attend in-service 
training or to perform other project- 
related functions.
Citation of Legal Authority

A  citation of statutory or other legal 
authority has been placed in 
parentheses on the line follow ing each 
provision.

Dated: January 12,1981.
Shirley M. Hufstedler,
Secretary o f Education.
(Catalog of Federal Domestic Assistance No, 
84.084, Arts Education Program)

The Secretary of Education amends 
Title 34 of the Code of Federal 
Regulations by adding a new Part 753 
reading as follows:

PART 753—ARTS IN EDUCATION 
PROGRAM
Subpart A—General 
Sec.
753.1 Arts in Education Program.
753.2 Eligible parties.
753.3 Regulations that apply to this 

program.
753.4 Definitions.

Subpart B—What Kinds of Activities Does 
the Secretary Assist Under This Program?
753.10 What are the required elements of an 

arts in education project?

Subpart C—How Does One Apply for a 
Grant?
753.20 What limitations apply to applicants?
753.21 What are the application 

requirements?
753.22 What are the requirements for State 

review of local applications?

Subpart D—How Is a Grant Made?
753.30 How does the Secretary evaluate an 

application?

' I

753.31 What selection criteria does the 
Secretary use?

753.32 Are priorities for funding 
established?

753.33 What is the length of a project 
period?

Subpart E—What Conditions Must Be Met 
by a Grantee?
753.40 What are the limitations on costs?

Authority: Part C, Title III of the 
Elementary and Secondary Education Act of 
1965, as amended by the Education 
Amendments of 1978, Pub. L. 95-561, 92 Stat. 
2212 (20 U.S.C. 2961).

Subpart A—General
§ 753.1 Arts in education program.

The Arts in Education Program assists 
in establishing, conducting or improving 
programs in which the arts are an 
integral part of elementary and 
secondary school curricula.
(20 U.S.C. 2962)

§753.2 Eligible parties.
(a) State educational agencies (SEAs), 

local educational agencies (LEAs), and 
public or private nonprofit agencies, 
organizations, and institutions are 
eligible to apply for grants.

(b) Agencies, organizations, and 
institutions may include, but are not 
limited to, libraries, museums, theaters, 
arts councils and centers, colleges and 
universities, performing arts groups, and 
parent, youth, and civic organizations.
(20 U.S.C. 2942, 2962)

§ 753.3 Regulations that apply to this 
program.

The following regulations apply to 
grants under the Arts in Education 
Program:

(a) The Education Department 
General Administrative Regulations 
(EDGAR) in 34 CFR Part 75 (Direct 
Grant Programs) and 34 CFR Part 77 
(General): and

(b) The regulations in this Part 753.
(20 U.S.C. 1221e-3, 2962)

§ 753.4 Definitions.
In addition to the definitions in 34 

CFR Part 77 of EDGAR, the following 
definitions apply in these regulations: 

“Arts” includes, but is not limited to, 
music, dance, drama, folk art, creative 
writing, architecture and allied fields, 
painting, sculpture, photography, graphic 
and craft arts, industrial design, costume 
and fashion design, motion pictures, 
television, radio, and tape and sound 
recording; the presentation, 
performance, execution, and exhibition 
of these art forms; and the study and 
application of the arts to the human 
environment.
(20 U.S.C. 2961, 952(b), Pub. L. 89-209)

“Rural or small community” means a 
geographic area other than a State.

"Urban or large community” means a 
standard metropolitan statistical area 
(the area in and around a city of fifty 
thousand inhabitants or more as defined 
by the Office of Management and 
Budget).
(20 U.S.C. 2962, 3207)

Subpart B—What Kinds of Activities 
Does the Secretary Assist Under This 
Program?

§ 753.10 W hat are  th e  required elements 
o f an arts in education project?

The Secretary assists an arts in 
education project only if it is designed 
to—

(a) Integrate one or more of the arts 
into the regular educational curricula of 
the schools served; and

(b) Provide opportunities for all 
students in the schools served to acquire 
skills and understanding in and through 
arts media.
(20 U.S.C. 2961, 2962)

Subpart C—How Does One Apply for a 
Grant?

§ 753.20 W hat lim itations apply to  
applicants?

The Secretary approves no more than 
one project application from an 
applicant in a fiscal year, whether or not 
the application is filed jointly with that 
of other applicants.
(20 U.S.C. 1221e-3, 2962)

§ 753.21 W hat are  th e  application  
requirem ents?

An applicant must demonstrate, on 
the application form furnished by the 
Secretary, that the proposed project 
meets the requirements of the Act and 
applicable regulations. An applicant 
should address each funding criterion.

Cross references:
EDGAR § 75.127-129 (Group applications). 
EDGAR § 75.138-141 (Open meeting).
§ 302(b) of the ESEA, EDGAR § 75.650 

(Participation of students in private schools). 
(20 U.S.C. 1221e-3, 2962)

§ 753.22 W hat are the requirem ents for 
S tate review  o f local applications?

(a) The SEA, working with the State 
arts education advisory committee (such 
as the Alliance for Arts Education / 
Committee), if any, may review and 
comment on local applications.

(b) The local applicant must send a 
copy of its application to the SEA, at the 
same time it sends the application to the 
Secretary. The application must show 
that a copy was sent to the SEA.

(c) To ensure that its comments are 
considered in the application review, an
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SEA should send its comments to the 
Secretary no later than 30 days after the 
closing date for receipt of applications. 
(20 U.S.C. 1221e-3, 2962)

Subpart D—How Is a Grant Made?

§ 753.30 H ow does the Secretary evaluate  
an application?

(a) The Secretary evaluates an 
application on the basis of the criteria in 
§ 753.31.

(b) The Secretary awards up to 100 
possible points for these criteria.

(c) The maximum possible score for 
each complete criterion is indicated in 
parentheses.

(d) The Secretary may decline to 
approve applications that are within the 
funding priorities of other Federal 
agencies.
(20U.S.C. 2962)

§ 753.31 W hat selection criteria does the  
Secretary use?

(a) Plan o f Operation. (10 points)
(1) The Secretary reviews each 

application for information that shows 
the quality of the plan of operation for 
the project.

(2) The Secretary looks for 
information that shows—

(i) High quality in the design of the 
project;

(ii) An effective plan of management 
that insures proper and efficient 
administration of the project;

(iii) A clear description of how the 
objectives of the project relate to the 
purpose of the program;

(iv) The way the applicant plans to 
use its resources and personnel to 
achieve each objective;

(v) A clear description of how the 
applicant will provide equal access and 
treatment for eligible project 
participants who are members of groups 
that have been traditionally 
underrepresented, such as members of 
racial or ethnic minority groups, women, 
handicapped persons, and the elderly.

(vi) If the applicant is a State or local 
educational agency, how the applicant 
will provide an opportunity for the 
participation of children in private 
schools.

(b) Quality o f key personnel. (7 points) „■  - rt 1
(1) The Secretary reviews each 

application for information that shows 
he quality of key personnel the

plans to use on the project.
12J The Secretary looks for 

’ntormation that shows—
UJ The qualifications of the project
r v S t  (if one is to be used); 

ntl.11 i 6 purifications of each of the 
project Personnel to be used in the

. (iii) The time that each person 
referred to in paragraphs (b)(2)(i) and (ii) 
of this section plans to commit to the 
project; and

(iv) The extent to which the applicant, 
as part of its nondiscriminatory 
employment practices, encourages 
applications for employment from 
persons who are members of groups that 
have been traditionally 
underrepresented, such as members of 
racial or ethnic minority groups, women, 
handicapped persons, and the elderly.

(3) To determine the qualifications of 
a person, the Secretary considers 
evidence of past experience and 
training, in fields related to the 
objectives of the project, as well as 
other information that the applicant 
provides.

(c) Budget and cost effectiveness. (5 
points)

(1) The Secretary reviews each 
"application for information that shows 
that the project has an adequate budget 
and is cost effective.

(2) The Secretary looks for 
information that shows—

(i) The budget for the project is 
adequate to support the project 
activities; and

(ii) Costs are reasonable in relation to 
the objectives of the project.

(d) Evaluation plan. (5 points)
(1) The Secretary reviews each 

application for information that shows 
the quality of the evaluation plan for the 
project. (See 34 CFR 75.590—Evaluation 
by the grantee.)

(2) The Secretary looks for 
information that shows methods of 
evaluation that are appropriate for the 
project and, to the extent possible, are 
objective and produce data that are 
quantifiable.

(e) Adequacy o f resources. (3 points)
(1) The Secretary reviews each 

application for information that shows 
that the applicant plans to devote 
adequate resources to the project.

(2) The Secretary looks for 
information that shows—

(i) The facilities that the applicant 
plans to use are adequate; and

(ii) The equipment and supplies that 
the applicant plans to use are adequate.

(f) Needs assessm ent. (5 points)
The Secretary reviews each

application for information that shows 
the extent to which the applicant—

(1) Identifies and analyzes, objectively 
and comprehensively, the need for arts 
education programs in the area to be 
served; and

(2) Establishes clear and measurable 
objectives that relate to the identified 
needs.

(g) Coordination and collaboration.
(15 points)

(1) The quality of the applicant’s plan 
to mobilize and coordinate activities of 
all agencies, organizations, and 
institutions involved. In judging this 
criterion, the Secretary considers the 
applicant’s description of how and why 
each entity is cooperating in the project.

(2) The consistency with plans and 
activities previously carried out in arts 
education including the State plan for 
arts education, if any.

(3) The extent to which the applicant 
has developed and will employ effective 
methods, throughout the project period, 
for continuing consultation with the 
groups involved.

(h) Arts integration. (10 points)
The extent to which the project is

designed to integrate the major arts (for 
example, dance, music, theater, and the 
visual arts) into the regular educational 
program of the schools served.

(i) Commitment. (15 points)
The extent to which the applicant’s 

activities to make the arts an integral 
.part of the elementary and secondary 
school curricula are likely to continue 
and expand when Federal assistance for 
the project ends.

(j) Results. (15 points)
(1) The extent to which the project is 

likely to result in new or innovative 
approaches, methods, or materials 
designed to achieve the purpose of the 
Act; and

(2) The likelihood that the materials to 
be developed by the project would be 
useful and effective for oth§r potential 
users.

(k) Special needs. (10 points)
The extent to which the project is

designed to serve the special needs of 
the handicapped, gifted, and 
underprivileged.

(l) Diversity—geographic and 
programmatic. To ensure geographic 
and programmatic diversity, the 
Secretary may add up to 10 points to the 
score of an application that will 
contribute to—

(1) An equitable geographic 
distribution of arts education programs 
throughout the United States in both 
urban and rural areas; and

(2) A variety in types of projects 
funded that collectively demonstrate 
diverse approaches to arts education.
(20 U.S.C. 2962)

§ 753.32 A re  priorities fo r funding  
established?

(a) The Secretary funds projects in the 
following categories:

(1) State-wide projects;
(2) Urban or large community projects; 

and
(3) Rural or small community projects.
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(b)(1) The Secretary decides annually 
how many grants to award in each 
category based on:

(1) The number of applications in each 
category;

(ii) The relative quality of the 
applications; and

(iii) The Secretary’s goal to achieve a 
reasonable balance among projects 
funded in these categories.

(2) Through advance notice in the 
Federal Register, the Secretary may 
announce the distribution by category of 
previously funded projects eligible for 
non-competing continuation and its 
effect on new awards under paragraph 
(b)(l)(iii) of this section.
(20 U.S.C. 2962)

§ 753.33 W hat is the length o f a project 
period?

(a) The Secretary usually approves a 
project for a maximum of three years. 
The budget period is twelve months.

(b) In deciding whether or not to make 
a continuation award within the 
approved project period, the Secretary 
considers the factors in § 75.253 of 
EDGAR.
(20 U.S.C. 1221e-3, 2962)

Subpart E—What Conditions Must Be 
Met by a Grantee?
§ 753.40 W hat are the lim itations on 
costs?

(a) A grantee may not use federal 
funds for—

(1) Direct student financial aid; or
(2) Salaries for regular, full-time 

instructional personnel.
(b) A grantee may use up to ten 

percent of total project costs for outside 
evaluation of the project.
(20 U.S.C. 2962)
[FR Doc. 81-1685 Filed 1-15-81; 8:45 am|
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