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headquarters or any airports district 
office.
(Secs. 11 through 27 of the Airport and 
Airway Development Act of 1970, as 
amended (49 U.S.C. 1711 through 1727);
§ 1.47(f)(1), Regulations of the Office of the 
Secretary of Transportation (49 CFR 
§ 1.47(f)(1)); 50 U.S.C. App. §§ 1622-1622c) 

Note.—The FAA has determined that this 
document involves regulations which are not 
significant under Executive Order 12044, as 
implemented by Department of 
Transportation, Regulatory Policies and 
Procedures (44 FR 11034; February 26,1979).
A copy of the final regulatory evaluation 
prepared for this action is contained in the 
regulatory docket. A copy of it may be 
obtained by writing to Lynne Sparks Pickard, 
Community and Environmental Needs 
Division (APP-600), Office of Airport 
Planning and Programming, Federal Aviation . 
Administration, 800 Independence Avenue, 
SW., Washington, D.C. 20591.

Issued in Washington, D.C., on July 29,
1980.
Langhome Bond,
Administrator.
[FR Doc. 80-25660 Filed 8-22-60; 8:45 am]
BILLING CODE 4910-13-M
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

Airport Environmental Handbook

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
action: Publication of FAA Airport 
Environmental Handbook.

summary: The FAA Airport 
Environmental Handbook provides 
instructions and guidance for preparing 
and processing the environmental 
documents for airport development 
proposals and other airport actions. 
EFFECTIVE DATE: March 21,1980.
FOR MORE INFORMATION CONTACT:
Lynne Sparks Pickard, Community and 
Environmental Needs Division (APP- 
600), Office of Airport Planning and 
Programing, Federal Aviation 
Administration, 800 Independence 
Avenue, S.W., Washington, D.C., 20591; 
telephone number (202) 426-3263. 
SUPPLEMENTARY INFORMATION: FAA 
Order 5050.4, “Airport Environmental 
Handbook," provides instructions and 
guidance for preparing and processing 
environmental documents for airport 
development proposals and other airport 
actions under Part 152, Airport Aid 
Program, Part 154, Acquisition of U.S. 
Land for Public Airports under the 
Airport and Airway Development Act of 
1970, and Part 155, Release of Airport 
Property from Surplus Property Disposal 
Restrictions, of the Federal Aviation 
Regulations. Amendments to these parts 
which require compliance with the 
Airport Environmental Handbook are 
being published elsewhere in this issue 
of the Federal Register (Amendments 
152-11,154-2, and 155-1).

This handbook is part of the FAA’s 
response to the regulations of the 
Council on Environmental Quality 
(CEQ) which establish uniform 
procedures for implementing the 
procedural provisions of the National 
Environmental Policy Act (43 FR 55978; 
November 29,1978). The purpose of 
those regulations is to reduce 
paperwork, reduce delays, and produce 
better decisions. Under Part 1507 of the 
CEQ regulations (49 CFR Part 1507), 
Federal agencies must adopt any 
necessary implementing procedures, 
after public comment and CEQ review.

FAA Order 1050.1C entitled "Policies 
and Procedures for Considering 
Environmental Impacts," published in its 
final form on January 10,1980 (45 FR 
2244), amends FAA’s environmental 
policies and procedures in response to 
the CEQ regulations. The order is a 
comprehensive treatment of the

environmental process for the broad 
range of FAA programs and projects. 
Appendix 6 to the revised order, like 
Appendix 6 to the previous order (FAA 
Order 1050.1B), applies to specified 
Federal actions associated with airport 
programs.

The Airport Environmental 
Handbook, FAA Order 5050.4, is a self- 
contained handbook for Federal airport 
actions. It includes the text of Appendix 
6, material cross-referenced in that 
appendix, and substantive detailed 
guidance on the form and content of 
environmental assessments, 
environmental impact statements, and 
findings of no significant impact. 
Compliance with Order 5050.4 assures 
compliance with Appendix 6 to FAA 
Order 1050.1C.

Accordingly, FAA publishes the 
following Order 5050.4 entitled “Airport 
Environmental Handbook.”
(National Environmental Policy Act of 1969 
as amended [42 U.S.C. 4321 et seq.]; the 
Environmental Quality Improvement Act of 
1970, as amended (42 U.S.C. 4371 et seq.]; 
Section 309, Clean Air Act, as amended [42 
U.S.C. 7609); Sec. 4(f), Department of 
Transportation Act of 1966, as amended [49 
U.S.C. 1653(f)]; Executive Order 11514, dated 
March 4,1970, as amended by Executive 
Order 11991, dated May 24,1977; 40 CFR 
Parts 1500-1508; DOT Order 5610.1C [44 FR 
56420; September 18, 979])

Issued in Washington, D.C., on August 15, 
1980.
Robert J. Aaronson,
Associate Administrator for Airports.

Airport Environmental Handbook 
March 21,1980

Department of Transportation, Federal 
Aviation Administration
Foreward

Order 1050.1C, Policies and 
Procedures for Considering 
Environmental Impacts, was published 
in the Federal Register on January 10, 
1980 (45 FR 2244). It was prepared in-, 
response to the Council on 
Environmental Quality’s (CEQ) 
Regulations to amend FAA’s 
environmental policies and procedures. 
Order 1050.1C provides in a single 
comprehensive document the essential 
treatment of the environmental process 
for the broad range of FAA programs 
and projects. Appendix 6 of Order 
1050.1C prescribes environmental 
requirements and procedures in 
conjunction with specified Federal 
actions associated with airport 
programs. It includes several cross- 
references to the basic text of the order 
and references to the CEQ Regulations 
which would need to be consulted for a 
comprehensive understanding of the

requirements for compliance with NEPA 
in considering airport actions. Appendix 
6 does not contain detailed information 
on the form and content of 
environmental assessments and 
environmental impact statements.

This order includes the text of Order 
1050.1C, Appendix 6 (we have added 
Purpose and Distribution paragraphs to 
Chapter 1), plus most of the cross- 
referenced material and extensive 
instructions on the form and content of 
environmental documents. It is intended 
for use by FAA Airports personnel, 
airport sponsors, and others involved in 
airport actions as a self-contained 
document including all the essential 
information needed to meet both 
procedural and substantive 
environmental requirements. 
Compliance with this order constitutes 
compliance with Order 1050.1C for 
airport actions.

Order 1050.1C establishes policy and 
procedures for agency-wide compliance 
with environmental requirements. Any 
changes in Order 1050.1C which pertain 
to airport actions will be reflected by 
appropriate changes in this order.
Paul L. Galls,
Acting Director, Office o f Airport Planning 
and Programming.
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Chapter 1. Introduction and Definitions
1. Pûrpose. This order provides 

instructions and guidance for preparing 
and processing the environmental 
assessments of airport development 
proposals and other airport actions as 
required by various laws and 
regulations.

2. Distribution. This order is 
distributed in Washington headquarters

to the branch level in the Offices of 
Airport Planning and Programming, 
Airport Standards, Environment and 
Energy, and the Chief Counsel; to all 
regional Airports divisions to the branch 
level; and to all Airports district/field 
offices and the Airports and Logistics 
Branch.

3. C ouncil on Environm ental Q uality  
(CEQ ) Terminology. CEQ Regulations 
implementing the National 
Environmental Policy Act of 1969 
(NEPA) were published in the Federal 
Register on November 29,1978. 
(Hereinafter, references to the CEQ 
Regulations shall simply identify the 
paragraph; e.g., CEQ 1508.1.) CEQ 1508.1 
states "The terminology of this part 
shall be uniform throughout the Federal 
government.”

4. Federal A viation Adm inistration  
(FA A ) Terms. Order 1000.15A, FAA 
Glossary, dated December 18,1975, 
contains terms which recur most often in 
agency communications. This order 
includes several terms used in airport 
planning and development.

5. Airports Program Environm ental 
D efinitions. The following terms used 
for airport actions are in addition to 
those defined in CEQ 1508.

a. Federal A ction. The Federal action 
as far as the Airports Program is 
concerned may be any of the following:

(1) Adoption of the National Airport 
System Plan.

(2) Approval of an airport location.
(3) Approval of an airport layout plan 

or revisions to an airport layout plan.
(4) Approval of funding for airport 

development.
(5) Requests for the conveyance of 

government land under section 23 of the 
Airport and Airway Development Act of 
1970, as amended, (Airport Act) for 
development or improvement of a public 
airport.

(6) Approval of release of airport land.
b. Federal Environm ental Approval. 

This is a determination by the approving 
official that the requirements imposed 
by applicable environmental statutes 
and regulations have been satisfied by a 
finding of no significant impact or a final 
environmental impact statement. It is 
not an approval of the Federal action.

c. Finding o f N o Significant Im pact 
with Section 16(c)(4) Coordination. This 
is a finding of no significant impact as 
defined in CEQ 1508.13 which, because 
the project involves airport location, a 
major runway extension, or runway 
location, must be coordinated with the 
Department of the Interior (DOI) and the 
Environmental Protection Agency (EPA) 
in accordance with the Airport Act, 
section 16(c)(4).

d. W ritten R éévaluation. This is an 
evaluation prepared by the FAA
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responsible official of a draft or final 
impact statement or a finding of no 
significant impact with section 16(c)(4) 
coordination which has exceeded the 
three-year time limitation specified in 
paragraph 102, Chapter 10. This 
evaluation will either conlcude that the 
contents of previously prepared 
environmental documents remain valid 
or that significant changes require the 
preparation of a supplement or new 
environmental document.

e. Approving O fficial. This is the FAA 
official who has the authority to approve 
findings of no significant impact or final 
environmental impact statements per 
Chapters 6 and 9.

f. R esponsible O fficial. This is an 
FAA employee designated with overall 
responsibility to furnish guidance and 
participate in the preparation of 
environmental impact statements, to 
evluate the statements, and to take 
responsibility for the scope and content 
of the statements. This person may be 
authorized to evaluate and accept 
environmental assessments prepared by 
airport sponsors and may direct scoping 
activities for the FAA.

g. D ecisionm aker. This is the FAA 
official who has authority to approve 
airport layout plans, approve funding for 
airport development, or otherwise 
approve the Federal action.

h. Sponsor. This is any public agency 
eligible to receive Federal financial 
assistance under the Airport Act or 
anyone proposing an airport action for 
which a Federal authorization is 
required.

i. M ajor Runway Extension. This is a 
runway extension which upgrades an 
existing runway to permit usage by 
noisier aircraft.

j. M ajor N ew  Construction or 
Expansion o f Passenger H andling and  
Parking F acilities. This is development 
on an airport to accommodate one or 
more increments of a planned total 
increase in scheduled air carrier 
enplanements of at least 25 percent over 
current enplanements. This increase 
shall also be at least 100,000.

k .D esign, Art, and A rchitectural 
Application. Design is the process of 
arranging physical spaces, materials, 
and objects to perform specific functions 
with emphasis on the relationship of the 
resulting product to human and 
environmental factors. Design quality is 
judged by broader criteria than 
functional performance alone. Design 
includes architecture, landscape 
architecture, graphics, interior design, 
and engineering. Art includes objects or 
works of art which are placed in or on 
an airport facility primarily for aesthetic 
reasons. Architectural application 
means the arrangement of structural

materials, landscaping, or site 
development to produce an aesthetically 
pleasing and functional environment.

l. NEPA Section 102(2)(D) States. Such 
states are those whose agencies or 
officials, having statewide jurisdiction 
and responsibility for implementing 
major Federal actions funded under a 
program of grants to states, prepare 
environmental impact statements 
required by NEPA, section 102(2)(C).

m. "N EPA-Like" State or L ocal 
A gencies. Such states or agencies are 
those which are subject to state or local 
requirements comparable to NEPA 
requirements for environmental impact 
statements according to CEQ 1506.2(c). 
Such agencies, unless specifically 
barred by other law, shall be joint lead 
agencies with the FAA and to the fullest 
extent possible jointly prepare 
environmental impact statements.

n. N oisier Aircraft. For purposes of 
this order, noisier aircraft are aircraft 
over 12,500 pounds which are at least 
three decibels louder than aircraft 
currently using a runway as measured at 
one or more of the measuring points 
used to determine compliance with 
Federal Aviation Regulations, Part 36. 
(An aircraft more heavily loaded than 
the same aircraft currently using the 
runway under similar conditions may be 
a noisier aircraft under this definition.)

o. P roject Involving Airport Location. 
This is a project by a public sponsor for 
land acquisition or other development at 
an airport which has not previously 
been eligible for Airport Development 
Aid Program funds because:

(1) It did not exist, or
(2) It was privately owned.
6. Funding. Resources to implement 

the provisions of this order shall be 
requested through the normal annual 
budget process.

7. -9. Reserved.

Chapter 2. General Requirements and 
Responsibilities

10. General, a. Airport sponsors and 
the FAA shall carefully consider and 
weigh environmental amenities and 
values in a timely manner in evaluating 
proposed Federal actions relating to 
airport planning and development, 
utilizing a systematic interdisciplinary 
approach and involving local and state 
officals and individuals having 
expertise. The environmental 
assessment and consultation process is 
to provide officials and decisionmakers, 
as well as members of the public, with 
an understanding of the potential 
environmental impacts of the proposed 
action. The final decision is to be made 
on the basis of a number of factors. 
Environmental considerations are to be 
weighed as fully and as fairly as non-

environmentarl considerations. The 
FAA’s objective is to enhance 
environmental quality and avoid or 
minimize adverse environmental 
impacts that might result from a 
proposed Federal action in a manner 
consistent with the FAA’s principal 
mission to provide for the safety of 
aircraft operations.

b. Unless categorically excluded by 
this order, an environmental assessment 
and environmental impact statement or 
fihding of no significant impact are 
required for proposed Federal actions 
related to airports. In accordance with 
Department of Transportation (DOT) 
policy and with the CEQ Regulations, it 
is intended that a single environmental 
document meet Federal, State, and local 
requirements.

11. O verview  o f Environm ental 
Process, a. The process for 
consideration of the environmental 
effects of a proposed action involves a 
number of steps, beginning with the 
airport proprietor or sponsor. The 
relative responsibilities of the sponsor 
and the FAA are summarized in the 
following paragraphs. Integration of 
environmental considerations in early 
planning and involvment of the public 
are discussed in Chapter 5. Subsequent 
chapters present detailed instructions on 
content, processing, and approval of 
environmental documents.

b. To facilitate an understanding of 
the process, a flow diagram (Appendix 
1) is presented at the end of this 
handbook. Appendix 1 is broken down 
into four sheets:

(1) Sheet 1 depicts the process from 
identification of the problem by the 
sponsor, through initial review of the 
sohsor prepared environmental 
assessment, to development of the 
environmental assessment as an FAA 
document. This sheet also identifies an 
early decision point on whether or not 
the action falls in the categorical 
exclusion category per the listing in 
paragraph 23. If the FAA determines 
after initial review of the sponsor’s 
proposal that the action is in this 
category, no environmental assessment 
is necessary.

(2) Sheet 2 begins with a key FAA 
determination based on the 
environmental assessment on whether 
the action requires preparation of an 
environmental impact statement. If this 
answer is yes, sheet 2 outlines the 
process of scoping, developing, and 
processing of a draft environmental 
impact statement by FAA through 
review of comments and preparation of 
the proposed final document.

(3) Sheet 3 describes the process if it 
is determined that an environmental 
impact statement is not necessary. In
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this case, it is first determined if limited 
Federal agency coordination is 
necessary pursuant to section 16(c)(4) of 
the Airport Act. If it is, a proposed 
finding of no significant impact is 
prepared, coordinated, and approved as 
indicated in the flow diagram. 
Otherwise, a finding of no significant 
impact may be prepared and approved 
without further coordination. A final 
decision on the action is then made after 
environmental approval.

(4) Sheet 4 is a continuation of Sheet
2. It represents the environmental and 
funding approval processes for actions 
which have required the preparation of 
an environmental impact statement. 
Environmental approval action is taken 
in either headquarters or the region 
depending on approval authority as 
described in paragraph 95. A final 
funding decision is made subsequently 
and includes a record of decision 
incorporating assurances and mitigation 
measures identified in the 
environmental impact statement 
(reference paragraph 98). The funding 
decision may also be made in 
headquarters or the region depending on 
approval authority. Note that the 
environmental and funding approvals 
are not necessarily made at the same 
level or by the same official. These 
distinctions are amde in the flow 
diagram and in the definitions in 
Chapter 1, paragraphs 3e and g.

12. Sponsor’s  R esponsibility. Sponsors 
of airport projects are responsible for 
identifying the problem, developing 
conceptual alternatives, and preparing 
an environmental assessment as more 
fully explained in Chapter 5. In the 
Airports Program, an environmental 
assessment prepared by the sponsor 
shall systematically examine each 
potential impact to determine if the 
impact is significant. The document 
shall be developed in coordination with 
appropriate local, state, and Federal 
agencies, with community involvment as 
described in this handbook, and in 
direct consultation with FAA. It is 
important that the material contained 
therein be objective, complete, and 
accurate in order for it to serve as the 
basis for the preparation of the FAA’s 
environmental documents. The 
sponsor's resonsibility also extends to 
providing additional data and 
information to the FAA when required 
to assist in its review of environmental 
impacts and in the preparation of 
environmental documents. The 
environmental assessment shall draw 
upon the appropriate disciplines of the 
natural and social sciences and the 
environmental design arts.

13. FA A  R esponsibility. In brief, under 
the Airports Program the FAA is 
responsible for analyzing the 
environmental impacts and 
consequences of a proposed Federal 
action involving airports, for the 
environmental assessment and related 
documents, and ultimately for approving 
or disapproving the environmental 
documents and the Federal action. 
Although an environmental assessment 
submitted by an airport sponsor may be 
used in whole or in part, die FAA is 
responsible for the facts, opinions, and 
judgments upon which the 
environmental determination is based. It 
is, therefore, incumbent upon the FAA to 
assure that all documentation presents a 
full, accurate, and fair assessment of the 
environmental consequences of the 
proposed action.

14. U se o f  Contractors. If contractors 
are to be involved, see paragraph 76 for 
details.

15. R ole o f  Lead and Cooperating 
A gencies. The various roles o f the lea d  
agency are described  in  CEQ  1501.5 
through 1501.8. CEQ  1501.5 generally  
describes the role o f  the lea d  agency  
when m ore than one agency is  involved  
in  an action. CEQ  1501.6 describes the 
relationship w ith cooperating agencies. 
C E Q  1501.7 and 1501.8 define the role o f  
the lea d  agency in  the scoping p rocess 
and in  setting tim e lim its. M ore sp ecific  
inform ation on the involvem ent o f  the 
lea d  and coopera ting agencies in  the 
preparation o f  environm ental im pact 
statem ents is  contained in  paragraphs 
74 and 75.

16. Preparation o f  Environm ental 
Docum ents. Responsibilities and 
authority of state and local agencies will 
vary depending upon the state or local 
requirements, jurisdictional 
responsibilities, and expertise. This is 
discussed in Chapter 7.

17. Early N EPA Involvem ent in  
Planning. In accordance with NEPA, 
environmental consideration shall be 
identified early in the planning process. 
Chapter 5 discusses the implementation 
of this requirement in airport planning.

18. P ublic Involvem ent, a. Citizen 
involvement, where appropriate, should 
be initiated at the earliest practical time 
and continued throughout the 
development of the proposed project in 
order to obtain meaningful input. 
Examples of citizen groups are: 
environmental, conservation, public 
service, education, labor, business, or 
aviation and airspace user 
organizations, and citizen advisory 
committees.

b. While requests for Federal airport 
actions originate with a local public 
agency, the involvement of the 
community at large is a necessary

element in the decisionmaking process. 
An effective opportunity to comment at 
appropriate stages in the decisonmaking 
process shall be provided to 
communities, citizen groups, and other 
individuals affected by airport proposals 
submitted to the FAA. They shall also 
be provided an oportunity to review and 
comment on draft and final statements. 
In order to provide an effective 
opportunity for comment when 
significant portions of the affected 
public have a native language other than 
English, environmental documents may 
be provided or public hearings 
conducted in such native language.

c. In accordance with section 16(d) of 
the Airport Act, the opportunity for 
public hearings shall be offered on any 
action involving location of a new 
airport, location of a new runway, or 
extension of a runway. For other 
actions, a public hearing shall be 
considered in accordance with the 
guidelines contained in paragraph 49, 
FAA Advisory Circular 150/5050-4, 
Citizen Participation in Airport 
Planning, has additional specific 
guidance on community involvement. 
Standard procedures for Federal agency 
public involvement are stated in CEQ 
1506.6.

19. R eserved.

Chapter 3. Environmental Action 
Choices

20. General, a. In the Airports 
Program, Federal actions w hich require 
environm ental processing generally  
involve the approval o f  sp ecific  projects 
a t sp ecific  airports. A  series o f  projects 
m ay be grouped into an overall plan fo r  
developm ent, with su ccessive p hases 
being contingent upon other events such  
as a p rojected  increase in  traffic or a 
change in  the aircraft using the airport. 
Such programs fo r  developm ent w ill 
usually be the su bject o f  tiered  
environm ental actions (see paragraph 
101 and C E Q  1508.28).

b. On occasion, such as for the 
development of a new National Airport 
System Plan which is based upon new 
criteria for the inclusion of airports in 
the plan, an environmental impact 
statement will be prepared for a broad 
action. This action is the adoption of a 
formal plan upon which future agency 
actions will be based.

c. All Federal actions fall in one of 
three categories:

(1) Those normally requiring an 
environmental impact statement (CEQ 
1508.11).

(2) Those requiring an environmental 
assessment (CEQ 1508.9).

(3) Those which are normally 
categorically excluded (CEQ 1508.4).
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21. A ctions N orm ally Requiring an 
Environm ental Im pact Statem ent a. The 
follow ing Federal actions w ill norm ally 
require an environm ental im pact 
statem ent:

(1) Adoption of a new National 
Airport System Plan which is based 
upon significantly different criteria for 
inclusion of specific airports from 
criteria used in the previous plan.

(2) First time airport layout plan 
approval or airport location approval 
(see paragraphs 30 and 32) for an air 
carrier airport located in a standard 
metropolitan statistical area.

(3) A new runway capable of handling 
air carrier aircraft at an air carrier 
airport in a standard metropolitan 
statistical area.

b. Even though these actions normally 
require an environmental impact 
statement, the preparation of the 
environmental impact statement will 
usually be preceded by an 
environmental assessment. If the 
environmental assessment demonstrates 
that there are no significant impacts, the 
action shall be processed as a finding of 
no significant impact instead o f an 
environmental impact statement.

22. A ction s N orm ally Requiring an 
Environm ental A ssessm en t a. Federal 
financial participation in, or airport 
layout plan approval of, the following 
categories of development actions shall 
be subject to the analysis of an 
environmental assessment and 
subsequent decision as to whether to 
prepare an environmental impact 
statement or a finding of no significant 
impact.

(1) Airport location.
(2) New runway.
(3) Major runway extension.
(4) Runway strengthening which 

would permit use by a noisier aircraft 
than that for which the pavement was 
previously designed.

(5) Major new construction or 
expansion of passenger handling or 
parking facilities with Federal funding.

(6) Land acquisition associated with 
all the above items plus any land 
acquisition which causes relocation of 
residential or business activities or 
involves land covered under section 4(f) 
of the Department of Transportation Act 
of 1966, as amended (hereinafter section 
4(f)).

(7) Establishment or relocation of an 
instrument landing system, an approach 
lighting system, or runway end 
identification lights (when airport 
development aid funds are used).

(8J An airport development action that 
falls within the scope of paragraph 24 or 
which involves any of the following:

(a) Use of section 4(f) land.

(b) Effect on property included in or 
eligible for inclusion in the National 
Register of Historic Places or other 
property of state or local historical, 
architectural, archeological, or cultural 
significance.

(c) Wetlands, coastal zones, or 
floodplains.

(d) Endangered or threatened species.
b. FAA requests for conveyance of 

government land for airport purposes 
under section 23 of the Airport Act (see 
paragraph 34 for more detailed 
instructions).

c. Federal release of airport land (see 
paragraph 35).

d. The actions identified in this 
paragraph shall be supported through 
one of the following action choices 
based upon an environmental 
assessment.

(1) Environmental impact statements.
(2) Findings of no significant impact 

(see paragraphs 27 and 28).
e. Actions identified in this paragraph 

may be the sub ject of written 
réévaluations of previously approved 
environmental impact statements or 
findings of no significant impact. (See 
paragraph 103).

23. C ategorical exclusions.
Paragraphs 21 and 22 identify specific 
airport actions such as major runway 
extensions which require, as a minimum, 
an environmental assessment.
Paragraph 24 identifies extraordinary 
circumstances which create a 
requirement for environmental 
assessment of actions otherwise 
excluded. For any specific FAA airport 
project or program action, paragraphs 
21, 22, 24, and 26 shall be reviewed. 
Unless specifically covered by those 
paragraphs, the following items are 
categorically excluded from the 
requirement for formal environmental 
assessment.

a. Runway, taxiway, apron, or loading 
ramp construction or repair work 
including extension, strengthening, 
reconstruction, resurfacing, marking, 
grooving, fillets and jet blast facilities, 
except where such action will create 
environmental impacts off airport 
property.

b. Installation or upgrading of airfield 
lighting systems, including beacons and 
electrical distribution systems.

c. Installation of miscellaneous items 
including segmented circles, wind or 
landing direction indicators or 
measuring devices, or fencing.

d. Construction or expansion of 
passenger handling or parking facilities 
including pedestrian walkway facilities.

e. Construction or repair of entrance 
and service roadway within airport 
property and relocation of these type

roads except where they connect to a 
public highway or street.

f. Grading or removal of obstructions 
on airport property and erosion control 
actions with no off-airport impacts.

g. Landscaping generally, and 
landscaping or construction of physical 
barriers to diminish impact of airport 
blast and noise.

h. Land acquisition associated with 
any of the above items.

i. Acquisition of: noise suppression or 
measuring equipment, security 
equipment required by rule or regulation 
for the safety or security of personnel 
and property on the airport (14 CFR Part 
107), safety equipment required by rule 
or regulation for certification of an 
airport (14 CJ\R. Part 139) or snow 
removal equipment.

j. Issuance of airport planning grants.
k. Airport Development Aid Program 

actions which are tentative and 
conditional and clearly taken as a 
preliminary action to establish a - 
sponsor’s eligibility under the Program.

l. Retirement of the principal of bond 
or other indebtedness far terminal 
development.

m. Issuance of airport policy and 
planning documents including advisory 
circulars on planning, design, and 
development programs not intended for 
direct implementation or issued by FAA 
as administrative and technical 
guidance to the public.

n. Issuance of certificates and related 
actions under the Airport Certification 
Program (14 CFR Part 139}.

o. Advisory actions as described in 
paragraph 25.

p. Any items identified in other 
appendices of this order as categorical 
exclusions. These items are not 
normally included in airport actions. 
There may be circumstances when such 
items, especially those associated with 
airways facilities, may be shown on an 
airport layout plan or included in an 
airport development action.

24. Extraordinary Circum stances; 
Proposed Federal actions, normally 
categorically excluded, which have any 
of the following characteristics shall be 
the subject of an environmental 
assessment. The FAA will determine, in 
accordance with paragraph 51, whether 
the action will be the subject of an 
environmental impact statement or 
finding of no significant impact.

a. An action that is likely to have an 
effect that is not minimal on properties 
protected under section 106 of the 
Historic Preservation Act of 1966, as 
amended, or section 4(f).

b. An action that is likely to be highly 
controversial on environmental grounds. 
A proposed Federal action is considered 
highly controversial when the action is
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opposed by a Federal, state, or local 
government agency or by a substantial 
number of the persons affected by such 
action on environmental grounds. If the 
responsible official has any doubt 
whether a given number of opposing 
persons is “substantial,” that doubt shall 
be resolved by discussion with APP-600 
to determine if the action should be 
processed as a highly controversial one.

c. An action that is likely to have a 
significant impact on natural, ecological, 
cultural, or scenic resources of national, 
state,, or local significance, including 
endangered species, wetlands, 
floodplains, coastal zones, prime or 
unique farmland, energy supply and 
natural resources, or resources 
protected by the Fish and Wildlife 
Coordination Act.

d. An action that is likely to be highly 
controversial with respect to the 
availability of adequate relocation 
housing. In an action involving 
relocation of persons or businesses, a 
controversy over the amount of the 
acquisition or relocation payments is not 
considered to be a controversy with 
respect to availability of adequate 
relocation housing.

e. An action that is likely to:
(1) Cause substantial division or 

disruption of an established community, 
or disrupt orderly, planned 
development, or is likely to be not 
reasonably consistent with plans or 
goals that have been adopted by the 
community in which the project is 
located; or

(2) Cause a significant increase in 
surface traffic congestion.

f. An action that is likely to:
(1) Have a significant impact on noise 

levels of noise sensitive areas;
(2) Have a significant impact on air 

quality or violate the local, state, or 
Federal standards for air quality;

(3) Have a significant impact on water 
quality or contaminate a public water 
supply system; or

(4) Be inconsistent with any Federal, 
state, or local law or administrative 
determination relating to the 
environment.

g. Other action that is likely to directly 
or indirectly affect human beings by 
creating a significant impact on the 
environment.

25. Advisory Actions. Some Federal 
actions, such as airspace actions, are of 
an advisory nature and are neither 
permissive nor enabling. Actions of this 
type are not ordinarily major Federal 
actions, and environmental assessments 
or statements are not required as a 
condition for accomplishing the action.
If it is known or anticipated that some 
subsequent Federal action would 
require processing in accordance with

environmental procedures, the FAA 
shall so indicate in the advisory action.

26. Cumulative Impact a. In 
determining whether an environmental 
impact statement is required for a 
proposed Federal action, it is necessary 
to consider the overall cumulative 
impact of the proposed action and the 
consequences of subsequent related 
actions. CEQ 1508.7 states that 
“ 'Cumulative impact* is the impact on 
the environment which results from the 
incremental impact of the action when 
added to other past, present, and 
reasonably foreseeable future actions 
regardless of what agency (Federal or 
non-Federal) or person undertakes such 
other actions. Cumulative impacts can 
result from individually minor but 
collectively significant actions taking 
place over a period of time.” —-

b. CEQ 1508.25 defines three types of 
actions to be considered in determining 
the scope of an EIS as follows:

“(a) Actions (other than unconnected 
single actions) which may be: (1) 
Connected actions, which means that 
they are closely related and therefore 
should be discussed in the same impact 
statement. Actions are connected if 
they: (i) Automatically trigger other 
actions which may require 
environmental impact statements, (ii) 
Cannot or will not proceed unless other 
actions are taken previously or 
simultaneously, (iii) Are interdependent 
parts of a larger action and depend on 
the larger action for their justification.
(2) Cumulative actions, which when 
viewed with other proposed actions 
have cumulatively significant impacts 
and should therefore be discussed in the 
same impact statement. (3) Similar 
actions, which when viewed with other 
reasonably foreseeable or proposed 
agency actions, have similarities that 
provide a basis for evaluating their 
environmental consequencies (sic) 
together, such as common timing or 
geography. An agency may wish to 
analyze these actions in the same 
impact statement. It should do so when 
the best way to assess adequately the 
combined impacts of similar actions or 
reasonable alternatives to such actions 
is to treat them in a single impact 
statement.”

c. For airport actions, the effect of a 
number of decisions about a complex of 
projects can be individually limited to 
the extent'that a finding of no significant 
impact or categorical exclusion would 
appear to be appropriate for each 
project; however, when considered 
together, the projects may have a 
considerable cumulative impact. In both 
environmental assessments and 
environmental impact statements, the 
total proposal must be considered. In the

context of the CEQ Regulations, the 
total proposal includes the proposed 
action and all other actions related to it. 
The following are some examples:

(1) Land acquisition and a future 
runway extension.

(2) Runway extension and road 
relocation, when the road needs to be 
moved to accommodate the extension.

(3) Grading for an Instrument Landing 
System and future installation of the 
ILS.

(4) Apron work for terminal area 
relocation which necessitates highway 
rerouting which in turn involves housing 
relocation. Terminal area relocation is 
the principal action justifying the 
project, but the effect on community 
disruption or other impacts due to the 
highway or housing relocation must be 
included in assessing the total proposal.

(5) An initial runway extension and a 
second phase extension when the total 
length is predicated on reasonable 
foreseeable demand forecasts (e.g., 10 
years).

d. In determining when to consider the 
effects of actions by other agencies in 
the airport vicinity, the potential for 
combined significant impact shall be 
evaluated. For example, new highway 
construction and airport expansion in 
combination may create significant air 
quality impacts. Extensive earth moving 
from more than one project may 
combine to cause severe erosion or 
flooding problems.

e. For further detail on the treatment 
of present and related future actions, see 
Chapter 10.

27. Findings of N o  Significant Impact 
Requiring Airport Act Section 16(c)(4) 
Coordination, a. This action choice 
occurs when the proposed action 
involves the location of an airport, the 
location of a runway, or the major 
extension of a runway but does not have 
significant impacts. A finding of no 
significant impact shall be supported by 
an environmental assessment, prepared 
in accordance with Chapter 5, 
substantiating the determination that 
the proposed action will not 
significantly alter the airport’s impact on 
its surrounding environment.

b. Pursuant to section 16(c)(4) of the 
Airport Act, DOI and EPA shall be 
consulted. The FAA shall forward a 
copy of the proposed finding of no 
significant impact (and environmental 
assessment) to both agencies and advise 
them that, although the project is not 
expected to significantly affect the 
quality of the human environment, they 
are being consulted pursuant to section 
16(c)(4).

c. FAA processing and approval of 
this action choice are described in 
Chapter 6.
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28. Findings of N o  Significant Impact 
Not Requiring Section 16(c)(4) 
Coordination. This action choice applies 
to those projects which do not have 
significant impacts, do not fall under 
section 16(c)(4) of the Airport Act, and 
are not categorically excluded under 
paragraph 23. Content, processing, and 
approval of this action choice are 
described in Chapter 6.

29. Supplements. The choice of 
preparing a supplement to a previously 
prepared draft or final environmental 
impact statement or to a finding of no 
significant impact with section 16(c)(4) 
coordination is appropriate in some 
instances of tiering, or when significant 
changes occur affecting the validity of 
previously prepared documents, or when 
significant new information is brought to 
light. Paragraph 104 discusses 
requirements for supplements.

Chapter 4. Special Instructions
30. Airport Layout Plan Approvals, a. 

Applicability. This paragraph applies to 
approvals of new or revised airport 
layout plans showing development 
actions identified in paragraphs 21 and 
22a. It does not affect airport layout plan 
approvals prior to January 1» 1970. Other 
paragraphs of this handbook apply to 
Federal participation in development 
actions even if shown on an airport 
layout plan approved prior to January 1, 
1970. (See CEQ 1506.12(b).)

b. General. Proposals to construct 
new runways, runway extensions, 
terminal buildings, or other major and 
supportive development are shown on 
an airport layout plan. Inclusion on the 
plan signifies that the proposed 
development has been identified by 
public sponsors for planning purposes. It 
does not represent a commitment by the 
sponsor to implement the indicated 
development. FAA reviews the planned 
development with respect to safety, 
efficiency, utility, and environmental 
impact. FAA’s approval does not 
represent a commitment to provide 
financial assistance to implement the 
proposed plan. Environmental 
documents for airport layout plan 
approvals are subject to tiering as 
explained in detail in paragraph 101b(4). 
Tiering results in either an 
unconditionally or a conditionally 
approved airport layout plan.

c. Approval. (1) When all items of 
development covered by paragraphs 21 
and 22a have been the subject of 
environmental approvals pursuant to the 
provisions of this order, the airport 
layout plan may be approved 
unconditionally.

(2) When such environmental action 
has not been completed, the airport 
layout plan may be approved subject to

the following condition which shall be 
included in the airport layout plan 
approval letter.

“The approval indicated by my 
signature is given subject to the 
condition that the proposed airport 
development identified by item herein 
as requiring environmental processing 
shall not be undertaken without prior 
written environmental approval by the 
FAA.”

(3) The approval letter shall identify, 
by item, those items shown on the 
airport layout plan which are covered 
by paragraphs 21 and 22a which have 
not yet been environmentally approved 
by FAA.

(4) The FAA approval of an airport 
layout plan shall be indicated as 
follows:

(a) The FAA unconditional approval 
shall be shown on the face of the airport 
layout plan by use of the term 
“approved.”

(b) The FAA conditional approval 
shall be shown on the face of the airport 
layout plan by use of the term 
“conditionally approved,” with a cross- 
reference to die airport layout plan 
approval letter.

31. Planning Grants, a. Planning 
grants are not considered major Federal 
actions for purposes of section 102(2) (C) 
of NEPA. Neither are planning grants 
considered to be airport development 
projects for purposes of section 16(c)(4) 
of the Airport A ct Therefore, a finding 
of no significant impact or an 
environmental impact statement is not 
required for issuance of the grant. 
However, environmental considerations 
should be included as an integral part of 
master planning. The airport layout 
plan, which is one element of a master 
plan, is the vehicle through which the 
FAA acts with respect to airport 
planning and which is subject to the 
requirements in paragraph 30. 
Environmental actions may be taken to 
cover either the ultimate plan as 
developed by the study or stages of such 
development, depending on the 
independent utility of each stage and the 
certainty of ultimate development. Two 
major elements of an environmental 
assessment—noise and land use—are 
included in studies conducted under a 
planning grant for airport noise control 
and land use compatibility. See 
paragraph 41 for more information on 
the sponsor's planning process.

b. In the context of airport 
development, public meetings or other 
planning meetings held in conjunction 
with master planning may be expanded 
to incorporate some of the principles of 
scoping as described in paragraph 74, 
especially when it is reasonable to 
expect that the master plan will identify

needed development which has the 
potential for significant environmental 
impacts.

32. Airport Location Approval. The 
location of new airports or existing 
privately owned airports is subject to 
the appropriate environmental approval 
prior to receiving first time Federal aid.
If location selection is made as an initial 
phase of a master planning study, the 
environmental assessment shall take 
into account enough of the ultimate 
planned development to assure that, 
with the best available information, the 
selection is based upon considerations 
that the need for and benefits of future 
development of the site outweigh any 
adverse environmental impacts.

33. Land Acquisition. Public sponsors 
may have the authority to acquire land 
adjacent to existing airports or for new 
airports without prior approval by the 
FAA. Such action could prejudice or 
preclude a favorable decision by the 
FAA on proposed changes in airport 
layout or development which would use 
the land thus acquired or on requests for 
reimbursement for the property. When 
FAA is notified or becomes aware of a 
possibility that such a situation may be 
occurring, FAA shall advise the public 
sponsor that such action must be 
consistent with pertinent environmental 
policy as expressed in this order, that 
the manner in which the particular 
property was acquired will be carefully 
considered by the FAA prior to approval 
of future FAA actions involving the 
property, and that particular attention 
will be given by the FAA to its 
responsibilities under section 4(f) to 
insure that a special effort is made to 
preserve the natural beauty of the 
countryside, public parks and recreation 
lands, wildlife and waterfowl refuges, 
and historic sites. Particular attention 
shall also be given by the FAA to 
actions by a sponsor involving 
wetlands, floodplains, coastal zones, 
endangered species;, properties in or 
eligible for inclusion in the National 
Register of Historic Places, and the 
provisions of Title VI of the Civil Rights 
Act of 1964 and the Uniform Relocation 
Assistance and Real Property 
Acquisition Policies A ct of 1970, A 
sponsor which has acquired land 
without prior approval by the FAA shall 
demonstrate to the satisfaction of the 
FAA that the acquisition was consistent 
with the policies expressed in this order 
and has not prejudiced full and 
objective consideration of alternatives 
or limited possible implementation of a 
preferable alternative.

34. Conveyances of Land. a. Airport 
sponsors may request conveyance of 
government owned land under section
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23 of the Airport Act for the ,
development, improvement, or future 
use of a public airport. This covers land 
for a new airport, expansion of an 
existing airport, protection of aerial 
approaches, and future airport projects. 
FAA Order 5170.1, entitled Transfer of 
Federal Lands, Section 23, of the Airport 
and Airway Development Act of 1970, 
contains FAA’s procedures for sugh land 
transfers. The sponsor shall normally be 
required to include with the request to 
FAA for the land an environmental 
assessment in accordance with Chapter 
5. An environmental assessment is not 
required if the use of the land falls 
within the scope of paragraph 23, 
Categorical Exclusions. The FAA 
responsible official shall consult with 
the Federal agency controlling the land 
to assure that environmental 
documentation meets the needs of the 
controlling agency as well as of the 
FAA. If an environmental impact 
statement is required, the FAlA may act 
as either joint lead agency with the 
controlling agency or as a cooperating 
agency with jurisdiction by law and may 
request further information from the 
sponsor in order to complete the 
analysis of significant impacts.

b. The FAA may include 
environmental mitigation measures as 
covenants in the deed or patent which 
transfers the land or in an Airport 
Development Aid Program grant 
agreement for a project on the land.

c. FAA Order 5170.1 instructs "Where 
there is other Government land 
adjoining that which is being requested 
for an airport, an easement interest 
should be requested as necessary to 
protect the airport. This involves 
sufficient control to clear and protect 
the aerial approaches to the airport, to 
maintain freedom from electronic 
interference, or smoke-producing 
activities, and the right to overfly any 
land or any interest therein necessary to 
insure that such land is used only for 
purposes which are compatible with the 
noise levels of the operation of a public 
airport.” The FAA responsible official 
shall pay particular attention to 
recommending that the FAA request 
such additional land as allowed and as 
determined necessary for compatible 
land use.

35. Releases of Airport Land. a. When 
a sponsor accepts a Federal airport 
development grant or a conveyance of 
Federal surplus property for airport 
purposes, the sponsor incurs specific 
obligations with respect to the uses of 
the property. FAA action is required to 
release a sponsor from obligations in the 
event the sponsor desires to sell the 
airport land. This action requires an

appropriate environmental assessment 
in accordance with the provisions of this 
order. The assessment shall address the 
known and immediately forseeable 
environmental consequences of the 
release action and, as with other Federal 
actions regarding land, appropriate 
coordination with Federal, state, or local 
agencies shall be completed for 
applicable areas of environmental 
consideration (e.g., historic and 
archéologie site considerations, section 
4(f) lands, wetlands and coastal zones, 
endangered species). In all cases, 
coordination with the State Historic 
Preservation Officer is required.

b. In making the final determination, 
the responsible Federal official shall 
consider the effects of covenants which 
will encumber the title and the extent of 
Federal ability to enforce these 
covenants subsequent to the release 
action. The standard conditions of 
release relative to the right of flight, 
including the right to make noise from 
such activity and the prohibition against 
erection of obstructions or other actions 
which would interfere with flight of 
aircraft over the land released, may be 
considered as mitigating factors in the 
environmental assessment especially 
regarding noise impacts and land use 
compatibility. When the intended use of 
released land is consistent with uses 
described and covered in a prior 
environmental assessment, the prior 
data and analysis may be used as input 
to the present assessment. When the 
conditions as set forth in Chapter 10 
apply, a written réévaluation may be 
used to support the property release.

c. In some cases, another Federal 
agency may be the lead agency that is 
responsible for the preparation of an 
environmental asessment and 
environmental impact statement, if 
required. In these circumstances, the 
FAA may be a cooperating agency. To 
support the release action, the FAA may 
then adopt the environmental document 
prepared by the other agency in 
accordance with the provisions of CEQ 
1506.3.

d. Long term leases which are not 
related to aeronautical activities or 
airport supprt services (i.e., convenience 
concessions serving the public such as 
shelter, ground transportation, food and 
personal services) and which require the 
FAA’s consent for the conversion of 
dedicated airport property to the status 
of revenue producing property have, for 
all practical purposes, the effect of a 
release and shall be subject to an 
environmental asessment. Long term 
leases are normally those exceeding 20 
years.

36.-39. Reserved.

Chapter 5. Early Planning, Preparation of 
Environmental Assessments, A-95 
Review, Public Hearings

40. Initiation of Environmental 
Process. The environmental process 
begins at the local level with the airport 
sponsor. An overview of the process is 
discused in paragraph 11 and a flow 
diagram is presented in Appendix 1 at 
the end of this handbook with the steps 
numbered for ease of reference. CEQ
1501.2 states "Agencies shall integrate 
the NEPA process with other planning at 
the earliest possible time to insure that 
planning and decisions reflect 
environmental values, to avoid delays 
later in the process, and to head off 
potential conflicts.” At this early point 
in time, the sponsor may be engaged in 
any one of the following activities which 
may be expected to result in a Federal 
action:

a. An airport master planning study 
(presumably leading eventually to 
approval of a new or revised aiiport 
layout plan or of a grant for 
construction).

b. An airport site selection study.
c. A new airport layout plan or a 

revision.
d. Formulation of an airport 

development project.
e. Plans to obtain government land for 

airport purposes through a conveyance 
under section 23 of the Airport Act.

f. Plans to obtain a release of airport 
land.

41. Sponsor's Planning Process, a. 
General. Steps 1, 2, and 3 in Appendix 1 
indicate the minimum action expected 
from the sponsor to start the process.
The sponsor identifies a problem and 
develops conceptual alternatives to 
solve it. These first three steps may 
involve a considerable amount of effort. 
In the case of a master planning study, 
for example, problem identification 
would involve inventory, forecasts, 
demand/capacity analyses, and the 
determination of facility requirements. 
The possible alternative ways to 
provide the required facilities would 
constitute the planning alternatives. 
From these alternatives, the sponsor 
may make a choice which is identified 
as the proposed action. In choosing 
among alternatives, environmental 
factors play a role. CEQ 1501.2(b) states 
“Identify environmental effects and 
values in adequate detail so they can be 
compared to economic and technical 
analyses.” Consequently, in developing 
alternatives and in choosing a proposed 
course of action, environmental 
feasibility should influence choices, as 
should safety, economic, and technical 
feasibility. The amount of environmental 
detail at this early planning stage should
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be commensurate with other planning 
analyses being undertaken by the 
sponsor and will obviously vary greatly 
between a comprehensive master 
planning study, for example, and a small 
development proposal. When a master 
planning study is done, the sponsor is 
encouraged to incorporate aircraft nose 
control land use compatibility planning 
and other environmental planning 
techniques in the study as a basis for 
subsequent environmental assessment. 
Whether it is possible at this stage for 
the sponsor to choose a proposed action 
among alternatives depends upon the 
type and complexity of the problem. If 
the identified problem is lack of 
sufficient airfield runway capacity dr 
need for a new airport, the alternatives 

1 /  may be numerous and sufficiently 
complicated to preclude an obvious 
solution at this early stage. On the other 
hand, a problem such as providing 
additional apron space or locating a 
crash/fire/rescue building may be 
simple enough that relatively little effort 
is required to identify the problem, 
explore the relatively limited options, 
and choose the proposed action.

b. Design, Art, and Architectural 
Application. (1) Design, art, and 
architectural considerations are 
applicable to airport actions involving 
airport location; extensive earthmoving 
or other disruption of the natural 
environment or aesthetic integrity of an 
area; terminal and access road 
develoment; and to any development 
which may affect sensitive locations 
such as parks historic sites, or other 
public use areas. Such considerations 
shall be reflected in any environmental 
assessment prepared to the extent 
relevant.

(2) Applicability may best be 
determined by early consultation with 
appropriate local or state art or 
architecture councils or other 
organizations having special interest or 
experience in design, art, and 
architecture. The environmental 
assessment shall reflect such 
consultation which may be done directly 
or through the A-95 clearinghouse 
coordination.

(3) Consideration of the design arts in 
the preliminary design stage of project 
development is encouraged and shall be 
reflected in the environmental 
assessment to the extent information is 
available. Emphasis should be placed on 
design factors which will complement 
and support establishment of functional, 
efficient, and safe airport facilities while 
reflecting local, cultural, and 
architectural heritage considerations.

(4) Examples of the application of 
design, art, and architecture in airport 
actions include the following:

(a) The adverse effects of 
encroachment into residential or 
recreational area or disruption of scenic 
vistas may be minimized through 
appropriate design considerations. 
Architectural treatment of facilities can 
reflect and blend in with nearby 
architectural style. Painting or shielding 
of structures such as landing aid 
supports may reduce adverse visual 
impact as long as there is no 
interference with the safe performance 
of die facility.

(b) Actions which involve extensive 
earthmoving may create disruption of 
die landscape visible from great 
distances. Normdl application of sound 
design and engineering principles will 
assure the control of erosion and 
provide adequate drainage. Extra care in 
slope design and plantings will help 
minimize adverse visual and other 
environmental impacts.

(c) Relocation of streams or other 
water courses in channels which reflect 
the natural characteristics of the 
existing stream may be more 
aesthetically pleasing and cost less than 
replacement by concrete sluiceways. 
Bank stabilization by appropriate 
plantings may improve appearance as 
well as control erosion.

(d) New facilities or major terminal 
expansion may provide an excellent 
means to recognize and reflect notable 
architectural, cultural, or ethnic assets 
of die area. Such influences may be 
reflected in interior design, landscaping, 
or architectural treatment.

(5) Whether or not a particular airport 
action requires the preparation of an 
environmental assessment, the FAA 
shall encourage airport sponsors to 
apply the principles of good design, art, 
and architectural treatment in anything 
they do which affects interface between 
the airport facilities and the public. To 
facilitate a better understanding of such 
policy and to provide advice, the FAA 
has available through its regional offices 
a slide/sound presentation entitled 
"First and Lasting Impression” and a 
companion report, "Design, Art and 
Architecture—A  Study of Airports."

42. FAA's Initial Advice and Review. 
FAA personnel in regional offices and 
airports district offices will advise 
sponsors during the planning process. 
The locations and phone numbers of 
these offices are contained in Advisory 
Circular 150/5000-3D (or subsequent 
updates). The FAA’s first required 
environmental review is indicated in 
step 4 of Appendix 1. This review has 
two basic objectives. The first objective 
is to determine whether the FAA agrees 
that a problem exists, that the problem 
has been correctly identified, and that 
appropriate alternative solutions have

bgen proposed. In evaluating whether 
the proposal has been properly defined 
and whether the appropriate range of 
actions and alternatives is being 
considered, FAA will apply CEQ 1502.4 
and 1508.25. If the FAA is not satisfied, 
further consultation with the sponsor 
will be undertaken to resolve areas of 
disagreement. The second objective of 
this review is to determine whether thp 
proposed action is one of categorical 
exclusion, Both paragraphs 23 and 24 
shall be examined before a final 
determination is rendered by the FAA 
that a proposed action is a categorical 
exclusion. A categorical exclusion 
requires no further environmental 
processing, and the proposed Federal 
action may be approved by the FAA 
decisionmaker.

43. Requirement for Environmental 
Assessment. All proposed actions which 
are not categorical exclusions require an 
environmental assessment prepared by 
the airport sponsor. An environmental 
assessment is defined in CEQ 1508.9 and 
further elaborated on in 1501.3 and 
1501.4. The completion of an 
environmental assessment shall 
normally precede the FAA’s decision to 
prepare an environmental impact 
statement since the environmental 
assessment is a document used by the 
FAA to determine whether potential 
impacts appear to be significant. There 
are proposals, however, which normally 
require the preparation of an 
environmental impabt statement per 
paragraph 21 or on which the FAA and 
the sponsor agree initially that impacts 
will be significant. In these cases, the 
FAA and sponsor may determine that 
the scoping process should not await 
completion of the environmental 
assessment. For these proposals, the 
sponsor’s preparation of the 
environmental assessment shall be done 
concurrently with scoping as allowed in 
CEQ 1501.7(b)(3). If tiering is involved, 
sponsors should consult Chapter 10 and 
request special advice from the FAA 
prior to preparing an environmental 
assessment.

44. F A A  Role in Environmental 
Assessment. The environmental 
assessment process is shown in steps 7 
through 12 of Appendix 1. The FAA has 
responsibility in four ways:

a. Advice and assistance to the airport 
sponsor during the environmental 
assessment preparation.

b. Review of the environmental 
assessment (per step 8, Appendix 1) to 
determine its adequacy for a public 
hearing and review pursuant to Office of 
Management and Budget (OMB) Circular 
A-95 (Revised). At this time, the FAA 
will insure that the cover page of the 
environmental assessment contains a
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notification that the environmental 
assessment has been prepared by the 
sponsor and that it will become a 
Federal document only after it is 
evaluated and signed on the cover page 
by the FAA responsible official.

c. Final review of the environmental 
assessment (pet step 12, Appendix 1) at 
which point the FAA independently 
evaluates and takes responsibility for 
the environmental assessment per CEQ 
1506.5(b). If not satisfied with the 
environmental assessment, the FAA 
may request the sponsor to correct 
deficiencies and resubmit it.

d. The decision to prepare either an 
environmental impact statement or a 
finding of no significant impact (step 13, 
Appendix 1) based on final review of 
the environmental assessment and 
completion of certain impact categories 
as necessary to make judgments on the 
significance of anticipated impacts.

45. Early Coordination. CEQ 1501.4(b) 
states, “The agency shall involve 
environmental agencies, applicants, and 
the public, to the extent practicable, in 
preparing (environmental) assessments
. . .” and in section 1506.2(b) “Agencies 
shall cooperate with State and local 
agencies to the fullest extent possible to 
reduce duplication between NEPA and 
State and local requirements, unless the 
agencies are specifically barred from 
doing so by some other law.“ The FAA 
encourages the sponsor to undertake 
early coordination with appropriate 
Federal, state, and local agencies, 
industry groups, environmental 
agencies, and the community in the 
environmental assessment process. Such 
coordination shall.be initiated as 
appropriate during the sponsor’s 
planning process and development of 
alternatives and continue during the 
preparation of the environmental 
assessment prior to the formal 
coordination during the A-95 review 
process. Early coordination can serve a 
number of purposes. It is an aid in the 
identification of environmental impacts 
and can help trigger advance planning of 
measures to mitigate environmental 
effects, including changes in project 
design. The community can be provided 
with timely information and have its 
opinions heard at the earliest formative 
stage of the project, which may avoid 
serious controversy later on. The 
amount of early coordination advisable 
will depend on the complexity, 
sensitivity, and anticipated 
environmental impacts of the proposal. 
Information received during early 
coordination may be used in the 
environmental assessment.

46. Purposes o f Environm ental 
A ssessm ent. CEQ 1508.9 indicates that 
the environmental assessment is a

concise document. It is the FAA’s 
intention to adhere strongly to this * 
instruction and to require only enough 
analysis in the environmental 
assessment for the following purposes:

a. To understand the problem and 
identify reasonable alternative 
solutions, including the proposed action.

b. To determine whether any potential 
impacts are significant, which would 
trigger the environmental impact 
statement process.

c. To provide the basis for the FAA’s 
finding of no significant impact if the 
proposed action has no significant 
impacts.

d. To identify and satisfy special 
purpose Federal laws, regulations, and 
executive orders.

e. To identify and satisfy state and 
local laws and regulations applicable to 
the proposal.

f. In completing the above, to indicate 
agencies consulted (and to identify 
cooperating agencies for environmental 
impact statement preparation purposes).

In airport actions, inclusion of the 
proposed action in a. above would apply 
if the sponsor had chosen an action 
among alternatives. In reference to d. 
above, more specific information is 
included in paragraph 47e. Another 
purpose, not inchided above, is to 
identify any permits, licenses, or other 
entitlements required by the proposal.

47. Format and Content o f  
Environm ental A ssessm ent. The 
environmental assessment shall 
incorporate some selected items of 
information required for an 
environmental impact statement in CEQ 
1502.10. The information in the 
environmental assessment will, 
however, be in more abbreviated form 
than in an environmental impact 
statement. The following information is 
required:

a. Cover Sheet. This page is labeled 
“Environmental Assessment,” identifies 
the airport, indicates that the 
environmental assessment was 
prepared by the airport sponsor (or for 
the sponsor by a contractor), and has 
the following notification at the bottom:

“This environmental assessment 
becomes a Federal document when 
evaluated and signed by the responsible 
FAA official.
Responsible FAA Official----------------------------
Date” ---------------------------------------------------------

b. Purpose and N eed. This section 
shall identify the problem, the requested 
Federal action, and the timeframe for 
such action. Relevant statistical 
information supporting the fact that a 
problem exists shall either be included 
here or appended. Current and projected 
activity statistics shall be provided.

c. A lternatives (Including Proposed  
A ction). (1) The CEQ Regulations 
include specific directions on the 
consideration of alternatives. While 
these directions are concerned with the 
environmental impact statement, they 
are also applicable to an environmental 
assessment, although in less finished 
detail than in an environmental impact 
statement. Applicable CEQ sections are:

(a) Section 1502.1. The environmental 
impact statement “. . . shall inform 
decisionmakers and the public of the 
reasonable alternatives which would 
avoid or minimize adverse impacts or 
enhance the quality of the human 
environment.”

(b) Section 15022(e). “The range of 
alternatives discussed in environmental 
impact statements shall encompass 
those to be considered by the ultimate 
agency decisionmaker.”

(c) Section 1502.14. The environmental 
impact statement “. . . should present 
the environmental impacts of the 
proposal and the alternatives in 
comparative form, thus sharply defining 
the issues and providing a clear basis 
for choice among options by the 
decisionmaker and the public.”

(d) Section 1502.14(a). Agencies shall 
“Rigorously explore and objectively 
evaluate all reasonable alternatives, and 
for alternatives which were eliminated 
from detailed study, briefly discuss the 
reasons for their having been 
eliminated.”

(e) Section 1502.14(b). Agencies shall 
“Devote substantial treatment to each 
alternative considered in detail 
including the proposed action so that 
reviewers may evaluate their 
comparative merits.”

(f) Section 1502.14(c). Agencies shall 
"Include reasonable alternatives not 
within the jurisdiction of the lead 
agency.”

(g) Section 1502.14(d). Agencies shall 
“Include the alternative of no action.”

(h) Section 1502.14(f). Agencies shall 
“Include appropriate mitigation 
measures not already included in the 
proposed action or alternatives.”

(2) The FAA responsible official shall 
apply the above CEQ directions and 
shall judge whether the alternatives put 
forward by the sponsor are sufficient for 
the environmental assessment. The 
range of alternatives considered shall be 
commensurate with the identified 
problem and the anticipated impacts. In 
any case, the no action alternative shall 
be considered. Low capital or noncapital 
alternatives such as the development 
and upgrading of reliever/satellite 
airports, the establishment of quotas, 
and the use of pricing systems shall be 
considered for proposed actions 
involving the addition of airfield
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capacity to high activity air carrier 
airports where there exists one or more 
of the following constraints—safety, 
airspace limitations, land limitations, 
airport ground access, environmental 
impacts, financial limitations, political 
constraints.

(3) The Alternatives section of the 
environmental assessment shall include:

(a) A list of alternatives considered, 
including the proposed action, with only 
enough description to explain them. For 
each alternative, any connected or 
cumulative actions shall be included 
(CEQ 1508.25(a)(1) and (2)).

(b) Identification of the sponsor’s 
proposed action if one has been chosen.

(c) A concise statement explaining 
why any initial planning alternatives 
have been elimiated from study.

(d) A listing under each alternative of 
any areas of potential significant impact 
or a statement that the alternative has 
no significant impacts per the threshold 
analyses performed under paragraph 47e 
below. The environmental assessment 
shall indicate whether an alternative is 
being analyzed on the basis of 
mitigation measures assumed to be built 
into it.

(e) A listing under each alternative of 
any applicable Federal, state, or local 
special purpose laws and regulations 
and potentially required permits and 
licenses (reference CEQ 1502.25(a)).

(f) Graphics as appropriate to aid in 
understanding the alternatives. These 
would be of value in showing 
alternative runway configurations, for 
example, although not useful in dealing 
with alternative transportation modes.

d. A ffected  Environment. CEQ 1502.15 
shall be followed, in particular the 
sentence in this section which directs 
that ’’The descriptions (of the affected 
environment] shall be no longer than is 
necessary to understand the effects of 
the alternatives." This section may 
highlight important background 
material, such as previous development 
and environmental actions which help 
to explain the present proposal. It may 
also include such items as bond actions, 
action by the community or citizen 
groups pertinent to the proposal, or any 
other unique factors associated with the 
project which do not properly belong in 
another section of the document. The 
Affected Environment section of the 
environmental assessment includes:

(1) A location map, vicinity map, and 
airport layout plan.

(2) Existing and planned land uses 
and zoning in the affected airport 
vicinity, including affected residential 
areas, public parks, wildlife and 
waterfowl refuges, wetlands, 
floodplains, farmlands, coastal zones,

recreation areas, and historic facilities 
and archeological sites.

(3) Nearby schools and places of 
public assembly, hospitals, shopping 
areas, and adjacent political 
jurisdictions affected by the proposed 
development.

(4) Population, industrial and 
commercial growth characteristics, and 
assumptions used to justify the project 
and determine secondary impacts only if 
these are relevant to the proposal.

(5) Any contemplated future actions, 
including facility installations and 
procedural actions, which have not been 
included in the Alternatives section and 
which should be described to show their 
relationship to the proposal and to show 
the sponsor’s intentions regarding their 
environmental assessment and 
development.

(6) Other planned and developed 
activities in the affected area (e.g., 
highways and other transportation 
projects, housing development and 
relocation, etc.) which are interrelated 
to the proposal and/or which would 
produce cumulative impacts.

e. Environm ental Consequences— 
S p ecific  Im pact Categories. A brief 
examination of each of the applicable 
potential impact areas below shall be 
done and documented to determine if 
the impact may be significant. During 
the environmental assessment process, 
required specific consultation such as 
historic and cultural resource 
consultation with the State Historic 
Preservation Officer shall be 
accomplished. For the proposed action 
and reasonable alternatives, including 
the no action alternative, each of the 
following applicable impact categories 
shall be systematically examined.

(1) N oise.
(a) No noise analysis is needed for 

proposals involving utility or basic 
transport type airports whose forecast 
operations in the period covered by the 
environmental assessment do not 
exceed 90,000 annual adjusted propeller 
operations or 700 annual adjusted jet 
operations ("adjusted" as defined in 
Report No. FAA-AS-75-1, Developing 
Noise Exposure Contours for General 
Aviation Airports). These numbers of 
propeller aircraft operations result in 
cumulative noise levels not exceeding 60 
Day/Night Level (Ldn) more than 5,500 
feet from start of takeoff roll or 65 Ldn 
on the runway itself. Adjusted jet 
operations of 700 or less do not produce 
a 60 Ldn contour using this method. Note 
that the Cessna Citation 500, the Gates 
Learjet 35A, and any other jet aircraft 
producing equivalent or less levels of 
noise are quieter than many propeller 
aircraft under 12,500 pounds and

therefore may be counted as propeller 
aircraft rather than jet aircraft.

(b) A noise analysis is needed for 
proposals which individually or 
cumulatively involve airport location, 
runway location, major runway 
extension, or runway strengthening at 
any airport which is either:

1  Larger than basic transport,
2  Utility or basic transport at which 

forecast operations exceed those 
defined in (a) above,

3 Highly controversial because of 
noise impacts (reference paragraph 24b), 
or

4 Anticipated frequent usage by 
special aircraft such as helicopters in 
proximity to noise sensitive areas.

(c) When required by (b), an initial 
noise analysis may be accomplished by 
using Report No. FAA-AS-75-1 to 
develop contours of equal noise 
exposure using the Ldn cumulative noise 
methodology or by making a single point 
analysis using Report No. EPA 550/9- 
77-450, Calculation of Day/Night Levels 
(Ldn) Resulting from Civil Aircraft 
Operations. Such analyses shall be 
sufficient to identify whether any 
existing or planned noise sensitive areas 
outside airport boundaries would be 
exposed to noise levels exceeding 65 
Ldn for present conditions and forecast 
conditions with and without the 
preferred alternative. Single point 
analysis where the flight paths cross 
airport boundaries may be sufficient for 
making this determination. The analysis 
shall consider the effects of other 
related actions, including installation of 
navigational aids and air traffic control 
procedures, reflecting as applicable the 
results of coordination with affected 
FAA operating services.

(d) If the initial noise analysis 
indicates that there are no existing or 
planned noise sensitive areas (as 
described in paragraph 85b) within the 
current or projected 65 Ldn OR that the 
cumulative increase in noise levels in 
such areas within 65 Ldn does not 
exceed 3 Ldn over that created without 
the project, no further analysis is 
necessary and it may be assumed that 
there would be no significant noise 
impact. To determine the amount of 
increase, it is necessary to consider the 
cumulative effects of related actions as 
more particularly described in 
paragraph 26 as well as the effects of 
any noise abatement procedures which 
exist. If these thresholds are exceeded, 
additional noise analysis is needed, as 
described in paragraph 85a.

(e) The text of the environmental 
assessment shall include a description 
of any mitigation measures existing or 
planned to minimize noise impacts. If a 
noise analysis is required, sufficient
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information shall be presented to permit 
lay and technical readers to relate the 
noise level data used to an 
understanding of its potential effects. 
The text and graphics shall support the 
conclusions reached on noise impacts. 
The graphics shall include map(s) of the 
existing airport, proposed airport 
development, and the airport vicinity. 
Existing and planned land uses shall be 
illustrated, including the location of the 
nearest noise sensitive area(s). The 
illustrations shall be large enough and 
clear enough to be readily understood. 
When noise contours are developed, 
they shall be superimposed on a land 
use map(s) by prominent, legible lines 
and be clearly labeled.

(f) The above paragraphs refer to Ldn 
as the methodology to use for noise- 
analysis. An acceptable exception is use 
of the Community Noise Equivalent 
Level (CNEL) where required to meet 
state requirements as in California. The 
Noise Exposure Forecast (NEF) 
methodology may also be used in 
environmental assessments or other 
analysesJbegun prior to the effective 
date of the order.

(2) Com patible Land Use.
(a) The compatibility of existing and 

planned land uses in the vicinity of an 
airport is usually associated with the 
extent of noise impacts related to that 
airport. In this context, if the noise 
analysis described above concludes that 
there is no significant impact, a similar 
conclusion usually may be drawn with 
respect to compatible land use.
However, if the proposal would result in 
other impacts exceeding thresholds of 
significance which have land use 
ramifications (for example, disruption of 
communities, relocation, induced 
socioeconomic impacts, wetlands, 
floodplains, coastal zones, critical 
habitat of endangered or threatened 
species), the effects on land use shall be 
analyzed in this context and described 
accordingly under the appropriate 
impact category with any necessary 
cross-refereces to the Compatible Land 
Use section to avoid duplication.

(b) The Land Use section of the 
environmental assessment shall include 
documentation to support the required 
sponsor’s assurance under section 
18(a)(4) of the Airport Act that 
appropriate action, including the 
adoption of zoning laws, has been or 
will be taken, to the extent reasonable, 
to restrict the use of land adjacent to or 
in the immediate vicinity of the airport 
to activities and purposes compatible 
with normal airport operations, 
including landing and takeoff of aircraft. 
The assurance must be related to 
existing and planned land uses.

(c) FAA officials shall contact the 
sponsor and representatives of affected 
communities to encourage the 
development of appropriate compatible 
land use controls early in the project 
planning stage. The environmental 
assessment shall document what is 
being done by the jurisdiction(s) with 
land use control authority, including an 
update on any prior assurance. It is 
recognized that not all airport sponsors 
have direct jurisdictional control. 
However, sponsors are public agencies 
with a voice in the affairs of the 
community in which the airport 
development is undertaken and should 
be required, as a minimum, to use their 
best effort to assure proper zoning or 
other land use controls near the airport. 
Depending on the sponsors’ capability, 
“appropriate action” could range from 
extension of such influence to 
acquisition of land in fee. It is the FAA 
official’s responsibility to determine that 
appropriate action constituting 
reasonable assurance, has been or will 
be taken. FAA Advisory Circular 150/ 
5050-6, Airport-Land Use Compatibility 
Planning, presents guidance for airport 
sponsors and planners to help achieve 
compatibility between airports and their 
environs.

(3) S o cia l Im pacts.
(a) The principal social impacts to be 

considered are those associated with 
relocation or other community 
disruption which may be caused by the 
proposal. If the proposal will not involve 
the need to relocate any residence or 
business; alter surface transportation 
patterns; divide or disrupt established 
communities; disrupt orderly, planned 
development; or create an appreciable 
change in employment, then no specific 
analysis is needed and a summary 
statement to this effect will be sufficient 
in the environmental assessment.

(b) If relocation of residences is 
involved, the provisions of the Uniform 
Relocation Assistance and Real 
Property Acquisition Policies Act of 1970 
must be met. Sufficient information is 
needed in the environmental assessment 
to assure that the relocation can be 
managed. Such information may need to 
be obtained from secondary or 
community sources. If the assessment 
indicates any insufficiency in available 
housing or a high degree of controversy 
with respect to availability (reference 
paragraph 24d), the action shall be 
construed as having potential significant 
social impacts and will require 
additional analysis as indicated in 
paragraph 85c. For purposes of the 
environmental assessment, the following 
information shall be provided.

1 Estimate of the numbers of 
individuals and families as well as the

characteristics of the households to be 
displaced (e.g., minorities, income 
levels, renter or owner, tenure, elderly, 
large families).

2  Impact on the neighborhood and 
housing to which relocation is likely to 
take place.

3 Indication of ability to provide 
adequate relocation housing for the 
types of families to be displaced.
Include a discription of special 
relocation advisory services to be 
provided, if any, for the elderly, 
handicapped, or illiterate regarding 
interpretation of benefits or other 
assistance available.

(c) If relocation of any business 
(including farm operations) is involved, 
the Uniform Relocation Assistance and 
Real Property Acquisition Policies Act 
of 1970 requires that the owner be 
offered assistance in finding a location 
and reestablishing the business. 
Evidence to this effect shall be included 
in the environmental assessment. If the 
business relocation will create a severe 
economic hardship on the community, 
additional analysis is required in an 
environmental impact statement.

(d) If the proposal would result in 
alteration of surface transportation 
patterns or otherwise divide or disrupt 
established communities or orderly, 
planned development, such disruption 
shall not be considered significant 
unless there is a noticeable increase in 
congestion or access time to community 
facilities, recreation areas, or places of 
residence or business or other disruption 
which cannot be prevented or 
minimized. The environmental 
assessment shall document, to the 
extent applicable, measures taken to 
avoid significant disruption by such 
means as rerouting, street widening, or 
changes in land use patterns to minimize 
the effects of the project.

(e) The environmental assessment 
shall reflect the results of any 
consultation with local officials or with 
relocation or other social agencies or 
community groups regarding the social 
impacts of the proposed action.

(4) Induced Socioeconom ic Im pacts. 
For major airport development 
proposals there is the potential for 
induced or secondary impacts on 
surrounding communities. When such 
potential exists, the environmental 
assessment shall describe in general 
terms such factors as shifts in patterns 
of population movement and growth, 
public service demands, and changes in 
business and economic activity to the 
extent influenced by the airport 
development. Induced impacts will 
normally not be significant except 
where there are also significant impacts 
in other categories, especially noise,
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land use or direct social impacts. In such 
circumstances, a more thorough analysis 
of induced effects may be needed in an 
environmental impact statement.

(5) A ir  Quality.
(a) Section 176(c) of the Clean Air Act 

Amendments of 1977 states in part that 
no Federal agency shall engage in, 
support in any way or provide financial 
assistance for, license or permit, or 
approve any activity which does not 
conform to a State Implementation Plan 
after it has been approved or 
promulgated under section 110. The Act 
requires that, in developing the Plan, the 
states must designate all areas as 
Nonattainment for those pollutants 
which do not meet air quality standards 
and as Prevention of Significant 
Deterioration for those pollutants which 
do currently meet standards but are 
controlled to prevent further significant 
deterioration beyond acceptable limits. 
State Implementation Plans may include 
one or more Transportation Control 
Plans approved by the metropolitan 
planning organization(s). It is FAA’s 
responsibility to assure that Federal 
airport actions conform to state Plans 
for controlling area wide air pollution 
impacts.

(b) If the proposed Federal action 
involves airport location, development 
which would cause or allow an increase 
in aircraft operations, or major new 
construction or expansion of passenger 
handling or parking facilities with 
Federal funding, paragraph (c) below 
shall be reviewed to determine if an air 
quality analysis needs to be done for the 
environmental assessment. For other 
types' of airport proposals, no air quality 
analysis is normally required for the 
environmental assessment; normally it 
may be assumed that there is no 
potential for significant air quality 
impacts. There may be exceptional 
actions, such as a proposed release of 
airport property for an industrial 
complex, which occur very infrequently 
and require FAA judgment on a case-by
case basis of how much and what kind 
of air quality information is needed.

(c) For the following four conditions, if 
1  applies, then 2  and 3 do not. However, 
if 1 is not applicable, then 2  and 3 must 
be examined since an airport may be 
located in an area which is designated 
Nonattainment for some pollutants and 
Prevention of Significant Deterioration 
for other pollutants. An analysis 
pursuant to the National Ambient Air 
Quality Standards may be necessary 
per 4.

1 If the proposed Federal action 
meets the conditions in a or b  below, no 
air quality analysis is needed unless 
there is doubt raised by the state air 
quality board, the designated air quality

region, the EPA, or others regarding 
inclusion in the Transportation Control 
Plan or conformity with the State 
Implementation Plan OR the state has 
established aircraft activity thresholds 
that trigger indirect source review. In 
such a situation, the airport sponsor 
shall contact the FAA for guidance. The 
environmental assessment shall include 
a letter from the air quality board or 
region supporting the applicable 
condition.

a The action is included in and 
consistent with an areawide 
Transportation Control Plan as 
determined by the state air quality 
board or designated air quality region.

b  The action is not included in a 
Transportation Control Plan OR is in a 
location where there is no approved 
Transportation Control Plan or State 
Implementation Plan AND review by the 
air quality board or region ascertains 
that no analysis is needed.

2  If the proposed Federal action is in 
an area designated as Prevention of 
Significant Deterioration for pollutants 
subject to Prevention of Significant 
Deterioration review (presently only 
sulfur dioxide and particulates), no 
analysis of these pollutants is needed 
unless a large point source, such as a 
power plant on the airport, is involved 
in the action. Airport actions generally 
are not considered to be large point 
sources subject to Prevention of 
Significant Deterioration review.

3 If the airport location or proposed 
development is NOT in a Transportation 
Control Plan, is NOT otherwise 
exempted, and IS in an area designated 
as NonattainmentTor a particular 
pollutant or pollutants, die Clean Air 
Act Amendments of 1977 require that, 
prior to development, the agency must 
demonstrate that there will be an 
improvement in air quality with regard 
to that pollutant or that the increased 
emissions of the pollutant are within the 
available growth increment of the 
approved State Implementation Plan. To 
demonstrate either of these conditions, 
an emission inventory or modeling 
exercise of the Nonattainment 
pollutants for existing and forecast 
conditions shall be done for the 
environmental assessment. If this 
analysis shows that either condition 
would be met, it may be assumed that 
there would be no significant impact 
with regard to the Nonattainment 
pollutant or pollutants. If neither 
condition would be met, further detailed 
analysis in an environmental impact 
statement is required under paragraph 
85e.

4 No Air quality analysis is needed 
to ascertain conformance with National 
Ambient Air Quality Standards unless

such need is indicated by the air quality 
board or air quality region. If needed, 
the analysis usually can be limited to an 
emissions inventory for each alternative 
considered in the enviromental 
assessment. Contact with the state or 
local air pollution control agency will 
provide information and requirements 
for a specific area.

(d) In any case, the environmental 
assessment shall include any measures 
to be incorporated in the action to 
minimize adverse air quality effects, 
including control of air pollution during 
construction.

(e) The Airport Act requires that 
Airport Development Aid Program 
applications for projects involving 
airport location, runway location, or a 
major runway extension shall not be 
approved unless the governor of the 
state in which the project is located 
certifies that there is “reasonable 
assurance” that the project will be 
located, designed, constructed, and 
operated in compliance with applicable 
air and water quality standards.

1  To establish a “reasonable 
assurance,” applicable standards and 
implementation requirements must have 
been established and an official 
designated who has authority to enforce 
compliance with the standards. When 
standards have not been approved but 
applicable standards have been 
promulgated by the EPA, EPA’s 
approval shall be obtained. Lack of 
objection.to air and water quality 
considerations as set forth in the 
environmental assessment or 
environmental impact statement may be 
construed as EPA approval.

2  While the air and water quality 
certifications shall be included in the 
environmental assessment or 
environmental impact statement 
whenever possible, their inclusion is not 
a prerequisite to approval of a finding of 
no significant impact or final 
environmental impact statement if the 
document includes evidence from the 
governor or appropriate state official 
indicating a reasonable expectation that 
the certification will be given. The 
state’s certification or the EPA’s 
approval must be received, however, 
before the project can be approved by 
the FAA.

(6) W ater Quality.
(a) The Federal Water Pollution 

Control Act, as amended by the Clean 
Water Act of 1977 (commonly referred 
to as the Clean Water Act), provides the 
authority to establish water quality 
standards, control discharges into 
surface and subsurface waters, develop 
waste treatment management plans and 
practices, and issue permits for 
discharges (section 402) and for dredged
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or fill material (section 404). The 
environmental assessment shall include 
sufficient description of design, 
mitigation measures, and construction 
controls applicable to the proposal to 
demonstrate that state water quality 
standards and any Federal, state, and 
local permit requirements can be met. 
Such factors as storm and sanitary 
sewer design, requirements for 
additional water supplies or waste 
treatment capacity, erosion controls to 
prevent siltation, provisions for 
containing fuel spills and waste water 
from aircraft washing, designs to 
preserve existing drainage or to 
minimize dredge and fill, and location 
with regard to an aquifer or sensitive 
ecological area such as a wetlands area 
shall be considered to the extent 
applicable to the individual proposal.

(b) Early consultation with local, 
state, and Federal agencies charged with 
implementation of water quality 
regulations and issuance of permits will 
normally identify any deficiencies in the 
proposal with regard to water quality or 
any additional information necessary to 
make judgments on the significance of 
impacts. The environmental assessment 
shall reflect the results of consultation 
with regulating and permitting agencies 
and with agencies that must review 
permit applications, such as the U.S.
Fish and Wildlife Service, which may 
have specific concerns. Such 
consultation should be started at an 
early stage of the environmental 
assessment and may be completed 
during the A-95 review.

1  A water quality certification is 
required under the Airport Act for 
approval of an Airport Development Aid 
Program application for a project 
involving airport location, a major 
runway extension, or a runway location. 
The requirement for information in the 
environmental asssessment concerning 
this certification is the same as for an 
air quality certification as described in 
paragraph 47e(5)(e) above.

2  Consultation with the EPA regional 
office shall be undertaken if there is the 
potential for contamination of an aquifer 
designated by the EPA as a sole or 
principal drinking water resource for the 
area pursuant to section 1424(e) of the 
Safe Water Drinking Act, as amended.

3 The Fish and Wildlife 
Coordination Act applies to any 
proposal which would affect water 
resources (i.e., wetlands; groundwater; 
impoundment, diversion, deepening, 
controlling, modifying, polluting, 
dredging or filling of any stream or other 
body of water). For this situation 
instructions in paragraph 47e(9)(c) 
below apply.

4 A National Pollutant Discharge 
Elimination System permit under section 
402 of the Clean Water Act is required 
for discharges into navigable waters, a 
section 404 permit is required for 
dredged or fill material in navigable 
waters, and a section 10 permit under 
the Rivers and Harbors Act of 1899 is 
required for obstruction or alteration of 
navigable waters. “Navigable waters” 
have been very broadly defined in EPA 
regulations (reference 40 C.F.R. Part 230, 
Appendix A) and encompass most 
bodies of water (including wetlands) 
and their tributaries. EPA is charged 
with the overall responsibility for 
section 402 permits, and the U.S. Army 
Corps of Engineers for section 404 and 
section 10 permits. States, under 
specified conditions, have the authority 
to issue these permits. Other state and 
local permits pertaining to water quality 
may also be required. Consultation with 
appropriate officials is necessary to 
determine which permits apply; what 
information is needed to obtain permits; 
and whether a permitting agency 
anticipates a problem given the nature, 
location, and possible impacts of the 
proposal.

(c) For most airport actions, 
significant impacts on water quality can 
be avoided by design considerations, 
controls during construction, and other 
mitigation measures. If the 
environmental assessment, the 
appropriate consultation as described in 
paragraph (b) above, and the A-95 
coordinatioin demonstrate that water 
quality standards can be met, that no 
special water related problem exists, 
and that no anticipated permit difficulty 
is indicated, it may be assumed that 
there would be no significant impact on 
water quality. The environmental 
assessment shall include documentation 
from regulating and permitting agencies 
and list required permits. No further 
analysis is necessary.

(d) If the environmental assessment 
and early consultation show the 
potential for exceeding water quality 
standards, identify water quality 
problems which cannot be avoided or 
satisfactorily mitigated, or indicate 
difficulties in obtaining required permits, 
an environmental impact statement may 
be required. Further analysis is 
described in paragraph 85f.

(7) Departm ent o f Transportation A ct, 
Section 4(f).

(a) Section 4(f) provides that the 
Secretary shall not approve any program 
or project which requires the use of any 
publicly owned land from a public park, 
recreation area, or wildlife and 
waterfowl refuge of national, state, or 
local significance, or any land from a 
historic site of national, state, or local

significance as determined by the 
officials having jurisdiction thereof 
unless there is no feasible and prudent 
alternative to the use of such land and 
such program includes all possible 
planning to minimize harm.

1  Any part of a publicly owned 
park, recreation area, refuge, or historic 
site is presumed to be significant unless 
there is a statement of insignificance 
relative to the whole park by the 
Federal, state, or local official having 
jurisdiction thereof. Any such statement 
of insignificance is subject to review by 
the FAA.

2  Where Federal lands are 
administered for multiple uses, the 
Federal official having jurisdiction over 
the lands shall determine whether the 
subject lands are in fact being used for 
park, recreation, wildlife, waterfowl, or 
historic purposes. National wilderness 
areas may serve similar purposes and 
shall be considered subject to section 
4(f) unless the controlling agency 
specifically determines that section 4(f) 
is not applicable.

3 Where property is owned by and 
currently designated for use by a 
transportation agency and a park or 
recreation use of the land is being made 
only on an interim basis, a section 4(f) 
determination would not ordinarily be 
required.

4 Where the use of a property is 
changed by a state or local agency from 
a section 4(f) type use to a 
transportation use in anticipation of a 
request for FAA approval, section 4(f) 
shall be considered to apply, even 
though the change in use may have 
taken place prior to the request for 
approval or prior to any FAA action on 
the matter. This is especially true where 
the change in use appears to have been 
undertaken in an effort to avoid the 
application of section 4(f).

(b) If the action involves die taking or 
other use of any section 4(f) land as 
described in (a), the initial assessment 
shall determine if the requirements of 
section 4(f) are applicable^ When there 
is an actual physical taking of section 
4(f) land in conjunction with an airport 
proposal, there is no latitude for 
judgment regarding section 4(f) 
applicability. When there is no physical 
taking but there is the possibility of use 
of or adverse impacts to section 4(f) 
land, the FAA must determine if the 
activity associated with the proposal 
conflicts with or is compatible with the 
normal activity associated with this 
land. The proposed action is compatible 
if it would not affect the normal activity 
or aesthetic value of a public park, 
recreation area, refuge, or historic site. 
When so construed, the action would 
not constitute use and would not,
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therefore, invoke section 4(f) of the DOT 
Act.

(c) If is is determined that section 4(f) 
is applicable and there are no feasible 
or prudent alternatives which would 
avoid such use under the criteria 
indicated in paragraph 83d, the effect on 
the 4(f) land shall be discribed in detail. 
The description of the land shall include 
size, activities, patronage, access, 
unique or irreplaceable qualities, 
relationship to similarly used lands in 
the vicinity, or other factors necessary 
to determine the effects of the action 
and measures needed to minimize harm. 
Such measures may include replacement 
of land facilities and design measures 
such as planting or screening to mitigate 
any adverse effects. Replacement 
satisfactory to the Secretary of the 
Interior is specifically required for 
recreation lands aided by the DOI’s 
Land and Water Conservation Fund and 
for certain other lands falling under the 
jurisdiction of the DOI. The 
environmental assessment shall include 
evidence of concurrence or efforts to 
obtain concurrence of appropriate 
officials having jurisdiction over such 
land regarding actions proposed to 
minimize harm.

(d) If Federal grant money was used to 
acquire the land involved (i.e., open 
space under HUD, various conservation 
programs under DOI), the environmental 
assessment shall include evidence or 
reference to appropriate communication 
with the grantor agency.

(e) Whether or not Federal agency 
lands are involved, the documentation 
shall reflect consultation with the DOI 
and, as pertinent, HUD or USDA.

(f) The above instructions apply 
regardless of the extent of impact and 
shall be reflected in the environmental 
assessment. When section 4(f) applies 
and agencies which have jurisdiction 
agree that the effects of the action will 
be satisfactorily mitigated (e.g., by 
replacement “in kind” of a park or 
portion thereof), the action may be 
considered not to .have significant 
section 4(f) impacts and no further 
analysis is needed. No objection by 
affected agencies may be construed as 
agreement for this purpose. If an agency 
which has jurisdiction advises that 
mitigation measures will not avoid 
significant effects, additional in-depth 
study and consultation may be 
necessary for inclusion in an 
environmental impact statement as 
described in paragraph 85g.

(8) H istoric, Architectural, 
A rcheological, and Cultural Resources.

(a) Two basic laws apply to this 
category of impact. Thresholds 
concerning both of these laws must be

examined in the environmental 
assessment.

1  The first law is the National 
Historic Preservation Act of 1966, as 
amended, which established the 
Advisory Council on Historic 
Preservation to advise the President and 
the Congress on historic preservation 
matters, to recommend measures to 
coordinate Federal historic preservation 
activities, and to comment on Federal 
actions affecting properties included in 
or eligible for inclusion in the National 
Register of Historic Places. The 
Advisory Council’s most recent 
procedures for the “Protection of 
Historic and Cultural Properties” (36 
CFR Part 800) were published in the 
Federal Register on January 30,1979. 
Subparagraph (b) below specifies 
requirements under the National 
Historic Preservation Act of 1966, as 
amended.

2  The second law is the 
Archeological and Historic Preservation 
Act of 1974 which provides for the 
survey, recovery, and preservation of 
significant scientific, prehistorical, 
historical, archeological, or 
paleontological data when such data 
may be destroyed or irreparably lost 
due to a Federal, federally licensed, or 
federally funded project. The DOI 
Heritage Conservation and Recreation 
Service’s “Statement of Program 
Approach” was published in the Federal 
Register on March 26,1979, (40 F.R.
18117) to advise on the manner in which 
this latter law will be implemented. 
Subparagraph (c) specifies requirements 
under the Archeological and Historic 
Preservation Act of 1974.

(b) The following are requirements 
under the National Historic Preservation* 
Act of 1966, as amended.

1 An initial review shall be made to 
determine if any properties in or eligible 
for inclusion in the National Register of 
Historic Places are within the area of 
the proposed action’s potential 
environmental impact The “area of the 
proposed action’s potential 
environmental impact” is that 
geographic area within which direct and 
indirect impacts generated by the 
proposed action could reasonably be 
expected to occur and thus cause a 
change in the historic, architectural, 
archeological, or cultural qualities 
possessed by the property. The National 
Register criteria shall be applied to all 
such identified properties. The Secretary 
of the Interior will advise, upon request, 
whether properties are eligible for the 
National Register. If no properties in or 
eligible for inclusion in the National 
Register have been identified within the 
area of the proposed action’s 
environmental impact, this information

shall be documented in the 
environmental assessment with the 
letter from the State Historic 
Preservation Officer and a record of any 
other analysis or survey undertaken. No 
further analysis is needed.

a To aid in identifying properties, 
the Heritage Conservation and 
Recreation Service publishes the 
complete National Register listing each 
February in the Federal Register with 
updates each month. In addition, the 
State Historic Preservation Officer must 
be consulted for advice. State Historic 
Preservation Officer coordination may 
be accomplished through the A-95 
process. Assistance may also be 
obtained from local officials, historical 
societies, museums, or academic 
institutions having jurisdiction or 
expertise with regard to such-properties.

b  If the State Historic Preservation 
Officer recommends the need for a 
professional cultural resource survey of 
the environmental impact area, the 
airport sponsor shall contact the FAA 
for a determination on whether such a 
survey is required for the environmental 
assessment. The FAA, in making this 
determination, should follow the 
recommendations of the State Historic 
Preservation Officer if the Officer 
provides good reason for believing that 
previously unidentified eligible historic, 
architectural, archeological, or cultural 
properties are within the area of the 
proposed action’s environmental impact.

2  If any property in or eligible for 
inclusion in the National Register has 
been identified within the area of the 
proposed action’s environmental impact, 
the Advisory Council on Historic 
Preservation’s Procedures for the 
Protection of Historic and Cultural 
Properties shall be used to determine if 
the proposed action will have any effect 
on the property. Initially the Criteria of 
Effect (36 C.F.R. Part 800.3(a)) shall be 
applied in consultation with the State 
Historic Preservation Officer. If this 
criteria indicates and the Officer agrees 
that the proposal would not directly or 
indirectly affect those historic, 
architectural, archeological, or cultural 
characteristics of the property that 
qualified it to meet National Register 
criteria, a Determination of No Effect 
shall be documented in the 
environmental assessment with the 
relevant State Historic Preservation 
Officer letter. No further analysis is 
needed. If the airport sponsor and the 
State Historic Preservation Officer 
disagree on a proposed Determination of 
No Effect, the matter shall be referred to 
the FAA for resolution.

3 If the application of the criteria in 
36 C.F.R. Part 800.3(a) indifcates an effect 
on properties, the Criteria of Adverse
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Effect (30 C.F.R. 800.3(b)) shall be 
applied. If it is determined and the State 
Historic Preservation Officer agrees that 
there would be no adverse effect, 
supporting documentation for a 
Determination of No Adverse Effect as 
specified in 36 C.F.R. 800.13(a) together 
with the written views of the State 
Historic Preservation Officer shall be 
forwarded to the Advisory Council on 
Historic Preservation for review by the 
Executive Director. Unless an objection 
is noted by the Executive Director 
within 30 days of receipt of adequate 
documentation, such documentation 
shall be included in the environmental 
assessment and no further analysis is 
needed. Disagreement on the 
determination of No Adverse Effect 
between the sponsor and the State 
Historic Preservation Officer or the 
Advisory Council shall be referred to 
the FAA for resolution as provided for 
in 36 C.F.R. 800.6(a)(2).

4 If an adverse effect on properties 
is indicated, a Determination of Adverse 
Effect shall be included in the 
environmental assessment with 
supporting documentation. A 
preliminary case report shall be 
prepared as specified in 36 C.F.R. 
800.13(b), either as part of the 
environmental assessment or as a 
separate document, and submitted to the 
FAA for the Advisory Council’s 
consultation process. It cannot be 
assumed that impacts are insignificant 
on properties in or eligible for inclusion 
in the National Register of Historic 
Places. Further consultation and 
analysis under the guidance of the FAA 
will be necessary as described in 
paragraph 85h.

(c) Following are the requirements 
under the Archeological and Historic 
Preservation Act of 1974.

1 If no information is made available 
through the National Register of Historic 
Places, the State Historic Preservation 
Officer, the A-95 review, or other 
persons or organizations with expertise 
that there is reason to believe that 
significant scientific, prehistoric, 
historic, archeological, or 
paleontological resources will be lost or 
destroyed by the proposed action, no 
further analysis under this Act is needed 
for the environmental assessment. It 
may be assumed that there would be no 
impact on such resources.

2  If the above consultation indicates 
the need for a professional resource 
survey of the area to be impacted, the 
airport sponsor shall contact the FAA 
for advice as described under 
subparagraph (b)l above. If a survey is 
performed and indicates no significant 
resources within the area, the results of 
the survey shall be documented in the

environmental assessment. The survey 
itself shall be appended to the 
environmental assessment or referenced 
if it is voluminous. No further analysis is 
necessary to show that the impact is not 
significant.

3 If consultation and/or a survey are 
inconclusive with regard to the location 
of resources or the significance of 
resources, the airport sponsor may 
include a commitment in the 
environmental assessment to halt 
construction if resources are uncovered 
in order for a qualified professional to 
evaluate the importance of the resources 
and for recovery activity to occur. Such 
a commitment may enable the 
environmental document to be approved 
and the action to proceed without more 
extensive preliminary investigation. It is 
a matter of FAA judgment on a case-by
case basis whether such an approach is 
reasonable. If the FAA agrees, no 
further analysis is necessary; it may be 
assumed for purposes of the 
environmental assessment that the 
impact is not significant.

4 If consultation and/or a survey 
identify significant resources within the 
area of the proposed action’s potential 
environmental impact, the National 
Register criteria shall be applied and the 
steps outlined under subparagraphs (b) 1 
through 4 followed pursuant to the 
provisions of the National Historic 
Preservation Act of 1966, as amended. If 
a Determination of No Effect or No 
Adverse Effect can be made per 
subparagraph f j b ) E £ ,  or (b)3, respectively, 
it  m ay be assum ed that the im pact is  not 
sign ificant The environm ental 
assessm ent sh a ll docum ent the 
appropriate determ ination. N o further 
analysis is  necessary.

5 If an adverse effect on significant 
resources is indicated, the sponsor shall 
consider project modifications that will 
avoid the loss or destruction of the 
resources and thereby not necessitate 
salvage. Resource salvage is generally 
less preferable than preservation in situ. 
If a commitment by the sponsor to 
preservation in situ reverses an adverse 
effect determination, the environmental 
assessment shall include the 
commitment and the supporting 
documentation of no adverse effect. No 
further analysis is necessary.

6 If a determination of adverse effect 
cannot be avoided, the instructions in 
subparagraph (b)4 apply and further 
consultation and analysis under the 
guidance of the FAA will be necessary 
as described in paragraph 85h.

(d) If the proposal involves the taking 
oi use of any publicly or privately 
owned land from a historic or 
archeological site of national, state, or 
local significance which is included in or

eligible for inclusion in the National 
Register of Historic Places, section 4(f) 
of the DOT Act also applies. The section 
4(f) instructions and paragraph 47e(7) 
above must be followed.

(9) B iotic Com m unities (including  
both flora and fauna).

(a) If the proposal would take or 
impact a publicly owned wildlife or 
waterfowl refuge of local, state, or 
national significance, the instructions in 
paragraph 47e(7) are to be followed to 
prepare the appropriate documentation 
required by section 4(f) of the DOT Act.

(b) Consideration of endangered and 
threatened species is required for all 
proposals under the Endangered Species 
Act Amendments of 1978. Instructions in 
paragraph 47e(10) below relate 
specifically to this Act.

(c) If the proposal would affect water 
resources (i.e., wetlands; groundwater; 
impoundment, diversion, deepening, 
controlling, modifying, polluting, 
dredging, or filling of any stream or 
other body of water), the Fish and 
Wildlife Coordination Act applies. 
Consultation is to be initiated with the 
U.S. Fish and Wildlife Service and with 
the state agency having administration 
over wildlife resources. Letters are to be 
obtained from the Fish and Wildlife 
Service and the state agency on the 
wildlife aspects of the proposal for the 
purposes of determining the possible 
damage to wildlife resources and of 
determining means and measures that 
should be adopted to prevent the loss of 
or damage to wildlife resources as well 
as to provide concurrently for the 
development and improvement of such 
resources.

1 If the letters from the Fish and 
Wildlife Service and the state agency 
indicate substantial damage to wildlife 
attributable-to the proposal which will 
not be mitigated to a minimal level, the 
proposal is considered to be one with 
potential significant impacts. Further 
evaluation shall be performed under 
FAA direction as described in 
paragraph 85i. .

2  If the letters from the Fish and 
Wildlife Service and the state agency 
indicate only minimal impacts, it may be 
assumed that there would be no 
significant impact on biotic 
communities. The environmental 
assessment shall include the letters from 
the Fish and Wildlife Service and the 
state agency and shall also include such 
justifiable means and measures to 
mitigate wildlife impacts as should be 
adopted to obtain maximum overall 
project benefits. No further analysis as 
described below is needed.

(d) If the proposal would not affect 
water resources as described in 
subparagraph (c) above, the Fish and
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Wildlife Coordination Act does not 
apply. In this case, a Series of thresholds 
are to be examined to determine if there 
is the potential for significant impact on 
biotic communities. The four 
subparagraphs below should be 
reviewed in the order given to determine 
which one applies to the proposal; e.g., if 
subparagraph 1 applies, the remainder 
do not and no further analysis is needed.

1  If the proposal would impact only 
man-dominated areas such as 
previously disturbed airport property, 
populated areas, or farmland, it may be 
assumed that there would be no 
significant impact on biotic 
communities.

2  If the proposal would impact other 
than man-dominated areas but the"’ 
impacts would primarily be transient 
rather than permanent, such as 
dislocation or other impacts due to 
construction activities, it may be 
assumed that there would be no 
significant impact on biotic 
communities. The environmental 
assessment shall document the transient 
nature of the impacts and any mitigation 
measures. Mitigation measures may 
include:

a  Erosion controls to protect 
adjacent biotic areas and aquatic 
communities.

b  Phasing of construction to avoid 
breeding or nesting periods and to 
promote escape routes for mobile 
species.

c  Landscape restoration to 
reconstitute existing habitat or create 
new habitat.

3 If the proposal would cause only a 
minor permanent alteration of existing 
habitat, it may be assumed that there 
would be no significant impact on biotic 
communities. “Minor alteration" 
generally refers to the removal of a few 
acres of habitat which represent a small 
percentage of the area’s inventory or 
which support a limited variety or 
number of common wildlife species. 
“Minor alteration” is not applicable if 
the action involves removal of relatively 
small areas which are sensitive tracts 
occupying a strategic position in the 
vicinity or which supports rare (meaning 
not common) species or which constitute 
a large percentage of the remaining 
habitat of a particular kind. The 
environmental assessment shall not 
merely cite “minor alteration” but shall 
document the basis for the assumption 
of no significant impact and shall also 
document any mitigation measures.

4 If the proposal would involve the 
removal of a sizeable amount of habitat, 
of habitat which supports rare species, 
or of a small, sensitive tract but the 
accompanying loss of plant communities 
and displacement of wildlife do not

result in a significant long term loss to 
the area, it may be assumed that there 
would be no significant impact on biotic 
communities. In this case consider that, 
although displaced wildlife may move to 
adjacent land areas, a long term loss 
will accrue by virtue of reduction of the 
wildlife carrying capacity of the overall 
area. When wildlife habitat is removed, 
the possibility that the remaining habitat 
is insufficient in size and quality to 
continue to support all resident species 
must be considered. The input from the 
A-95 coordination and other informal 
coordination as necessary is to be used 
to determine the significance of the 
impacts. The environmental assessment 
shall document the impacts and 
mitigation measures and shall include 
supporting letters. Mitigation measures 
may include:

a Design adjustments to minimize 
impact on sensitive areas or species.

b Purchase of contiguous habitat as 
a preserve for dislocated wildlife or as a 
buffer zone.

(e) If the evaluation, using the 
thresholds in subparagraph (d), does not 
lead to the assumption that there would 
be no significant impact on biotic 
communities, the proposal is considered 
to be one with potential significant 
impacts. Further evaluation shall be 
performed under FAA direction as 
described in paragraph 85i.

(10) Endangered and Threatened  
S p ecies o f Flora and Fauna.

(a) Section 7 of the Endangered 
Species Act Amendments of 1978 
requires each Federal agency to insure 
that “any action authorized, funded, or 
carried out by such agency. . .  does not 
jeopardize the continued existence of 
any endangered species or threatened 
species or result in the destruction or 
adverse modification of habitat of such 
species which isdetermined by the 
Secretary, after consultation as 
appropriate with the affected States, to 
be critical, unless such agency has been 
granted an exemption for such action by 
the Committee.. . . ”

(b) The procedure to be followed to 
determine impacts on endangered or 
threatened species and on critical 
habitat varies depending on whether the 
proposed action has a significant impact 
on the environment or not. Any major 
Federal action designed primarily, to 
result in the building of man-made 
structures and which significantly 
affects the quality of the human 
environment is defined as a 
"construction project” by the U.S. Fish 
and Wildlife Service and the National 
Marine Fisheries Service. This includes 
Federal actions such as permits, grants, 
licenses, and other forms of Federal 
authorization or approval which may

result in construction. As soon as it 
appears that a proposed action will 
have a significant impact and therefore 
result in the preparation of an 
environmental impact statement, the 
sponsor shall institute the procedure 
below. In order to minimize delay, 
sponsors are encouraged to initiate this 
procedure as soon as thresholds in 
paragraph 47e are exceeded during the 
sponsor’s assessment of the proposed 
action.

1  As required by section 7(c) of the 
Endangered Species Act Amendments, 
information shall be requested by FAA 
from the Regional Director of the U.S. 
Fish and Wildlife Service or the 
National Marine Fisheries Service, 
whichever has jurisdiction, on whether 
any species which is listed or proposed 
to be listed may be present in the area 
affected by the proposed action. If the 
reply from the Fish and Wildlife Service 
or National Marine Fisheries Service 
indicates that no such species are 
present, it may be assumed that there 
would be no significant impact on 
endangered or threatened species. The 
environmental assessment shall include 
the letter from the Fish and Wildlife 
Service or National Marine Fisheries 
Service. No further analysis is 
necessary.

2  If, however, the reply from the Fish 
and Wildlife Service or National Marine 
Fisheries Service indicates that 
endangered or threatened species may 
be present in the area affected by the 
proposed action, a biological 
assessment shall be prepared to identify 
whether the species or critical habitat 
are likely to be affected by the action 
and what those effects would be. If this 
biological assessment indicates no 
effects on the species or critical habitat, 
it may be assumed that there would be 
no significant impact on endangered or 
threatened species. The environmental 
assessment shall include the biological 
assessment. No further analysis is 
necessary. The FAA shall forward die 
biological assessment to the Fish and 
Wildlife Service or the National Marine 
Fisheries Service for its records.

3 If the biological assessment 
indicates an effect on endangered or 
threatened species or on critical habitat, 
the proposal is considered to be one 
with potential significant impact. 
Consultation under section 7(a) of the 
Endangered Spenies A ct Amendments of 
1978 and further evaluation shall be 
performed under FAA direction as 
described in paragraph 85j.

(c) For proposed actions which are not 
“construction projects,” the procedure 
below shall be followed.

1 The list of Endangered or 
Threatened Wildlife and Plants shall be
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consulted to determine whether there 
are any such species in the area affected 
by the proposed action. If there are not, 
this information shall be included in the 
environmental assessment No further 
analysis is necessary. ,

2  If there are endangered or 
threatened species in the area affected 
by the proposed action, the 
environmental assessment shall include 
an analysis of anticipated impacts on 
such species and their critical habitats.
If this analysis shows that the proposed 
action would not affect endangered or 
threatened species or adversely modify 
their critical habitat, it may be assumed 
that impacts are not significant. No 
further analysis is necessary.

3 If the environmental assessment 
indicates an impact on endangered or 
threatened species or on critical habitat, 
the proposal is considered to be one 
with potential significant impact. 
Consultation under section 7(a) of the 
Endangered Species Act Amendments of 
1978 and further evaluation shall be 
performed under FAA direction as 
described in paragraph 85j.

(11) W etlands.
(a) Wetlands are defined in Executive 

Order 11990, Protection of Wetlands, as 
“those areas that are inundated by 
surface or ground water with a 
frequency sufficient to support and 
under normal circumstances does or 
would support a prevalence of 
vegetative or aquatic life that requires 
saturated or seasonally saturated soil 
conditions for growth and 
reproduction.” Wetlands generally 
include swamps, marshes, bogs, and 
similar areas such as sloughs, potholes, 
wet meadows, river overflows, mud 
flats, and natural ponds." Wetlands also 
include estuarine areas, tidal overflows, 
and shallow lakes and ponds with 
emergent vegetation. Furthermore, the 
wetlands ecosystem includes those 
areas which affect or are affected by the 
wetland itself; e.g., adjacent uplands or 
regions upstream and downstream, 
Areas covered with water for such a 
short time that there is no effect on 
moist soil vegetation are not included 
within the definition of wetlands nor are 
the permanent waters of streams, 
reservoirs, and deep lakes.

(b) Wetlands are valuable ecological 
systems. They can serve to accumulate, 
convert, store, and supply basic 
nutrients; provide habitat for many 
kinds of wildlife; serve to regulate the 
flow of runoff waters and cleanse them 
of pollutants; provide a buffer against 
storm waters and help reduce flooding; 
serve as water recharge areas; and 
provide a scientific and recreational 
resource. The importance of wetlands to 
the Nation was reemphasized in

Executive Order 11990, issued May 24, 
1977. This executive order provides that 
Federal agencies:

1 Avoid to the extent possible the 
long and short term adverse impacts 
associated with the destruction or 
modification of wetlands and to avoid 
direct or indirect support of new 
construction in wetlands wherever there 
is a practicable alternative, and

2  Avoid undertaking or providing 
assistance for new construction located 
in wetlands unless the head of the 
agency finds:

a that there is no practicable 
alternative to such construction, and

b  that the proposed action includes 
all practicable measures to minimize 
harm to wetlands which may result from 
such use.
In making this finding the head of the 
agency may take into account economic, 
environmental and other pertinent 
factors.

(c) A proposal is considered to affect 
wetlands if it would involve 
development in a wetlands area; involve 
dredging, filling, draining, channelizing, 
diking, impounding, or otherwise 
directly impact a wetlands area; involve 
disturbing the water table of an area in 
which a wetland lies; or indirectly affect 
a wetland by impacting regions 
upstream or downstream or inducing 
secondary development. If there is 
uncertainty on whether an area is a 
wetland, the U.S. Fish and Wildlife 
Service or the local or state natural 
resource agency shall be contacted for 
further information.

(d) If the proposal does not affect a 
wetlands area, a sentence to this effect 
in the environmental assessment is 
sufficient. No further analysis is 
necessary.

(e) If the proposal would affect a 
wetlands area and there is a practicable 
alternative which solves the problem 
and avoids the wetlands impact, this 
alternative should become the proposed 
action. The term “practicable” means 
feasible. Whether another alternative is 
practicable depends on its feasibility in 
terms of safety, meeting transportation 
objectives, design, engineering, 
environment, economics, and any other 
applicable factors. Some additional cost 
alone does not necessarily make an 
alternative impractical since such cost 
may be recognized as necessary and 
justified to meet national wetlands 
policy objectives. If a practicable 
alternative is put forward as the new 
proposed action, no further wetlands 
analysis is necessary. The 
environmental assessment should 
document that the initial proposed 
action was eliminated from further 
study because of wetland impacts.

(f) If the proposal would affect a 
wetland and there is no practicable 
alternative, the following instructions 
apply:

1 The environmental assessment 
shall include information on the 
location, types, and extent of wetland 
areas that might be affected by the 
proposed action. This information may 
be obtained from the Fish and Wildlife 
Service or state or local natural resource 
agencies.

2  Evaluations of other categories of 
impacts as described under paragraph 
47e are to be used to determine whether 
impacts on wetlands appear to be 
significant. Consideration shall be given 
to impacts on water quality, including 
effects on water supply and recharge 
capability, interference with surface and 
subsurface water courses, siltation and 
sedimentation, biotic community 
disruption, flood and storm hazards, 
development of secondary (induced) 
activities or services, and construction. 
The wetlands discussion in the 
environmental assessment may simply 
summarize and reference applicable 
discussions under other impact 
categories. Incorporate in an evaluation 
of impact on wetlands all practicable 
measures to minimize harm which will 
be implemented. These may include, but 
are not limited to:

a Modification of the design, 
construction, or operation of the facility, 
including collection of pavement surface 
runoff to prevent direct discharge into 
sensitive areas.

b  Waste treatment.
c  Development of compatible land 

uses.
d  Special construction controls.
3 Early review of proposed actions 

shall be provided for agencies with 
special interest in wetlands. Such 
agencies include state and local natural 
resource and wildlife agencies, the Fish 
and Wildlife Service, the National 
Marine Fisheries Service, the Corps of 
Engineers, and EPA. This review may be 
combined as much as possible with the 
A-95 review. Those agencies which 
have permitting actions described below 
shall be asked to advise if they foresee 
any difficulty issuing such permits based 
on the initial assessment that the 
proposal has no practicable alternative 
which would avoid the wetland and that 
all possible mitigation measures have 
been taken. Such advice should include 
recommendations regarding additional 
measures which could be taken to 
enable their subsequent favorable 
action on such permits. Letters from 
these agencies shall be incorporated 
into the environmental assessment and 
their opinions used to determine 
significance of impacts and to pinpoint
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potential problems in proceeding toward 
approval of the environmental 
document.

4 Specific consultation is requird 
under the Fish and Wildlife 
Coordinatioh Act with the U.S. Fish and 
Wildlife Service and the state agency 
having administration over the wildlife 
resources. For this analysis, 
documentation, and significance 
threshold, refer to paragraph 47e(9)(c) 
above.

5  The environmental assessment 
shall identify any permits that are 
required. Permit requirements for 
proposals affecting wetlands may 
include those identified below, which 
are further explained in paragraph 
47e(6)(b).

a Section 402. Airport runoff into the 
surrounding environment may be 
considered to be a discharge subject to a 
Federal or state National Pollutant 
Discharge Elimination System permit 
pursuant to the Clean Water Act when 
the surrounding environment is a 
wetlands area.

b  Section 404. Most wetlands are 
considered to be “navigable waters” for 
the purposes of the Clean Water A ct

c  Section 10 o f the R ivers and  
Harbors A ct o f 1899. Under this A ct 
wetlands may also fall under the permit 
requirements of the Corps of Engineers 
due to obstruction or alteration of 
navigable waters.

d  State Perm it. The pfoposal may be 
required to comply with a state 
wetlands permit system.

6  An opportunity shall be provided 
for early public review of any proposals 
involving wetlands. This may be 
accomplished through early, 
coordination by the sponsor per 
paragraph 45, use of the A-95 
dissemination per paragraph 48e, or the 
opportunity to review the environmental 
assessment prior to a public hearing 
when one is held for proposed actions 
as described in paragraph 49.

7  A wetlands which is in or adjacent 
to a coastal area may be subject to a 
state coastal zone management program. 
In this situation, the instructions in 
paragraph 47e(13) below shall also be 
followed.

8 Section 4(f) of the DOT Act may 
apply if wetlands are publicly owned 
lands as described in paragraph 47e(7). 
Wetlands subject to a publicly owned 
protective "easement for provision of 
food and nesting to migratory waterfowl 
are considered to be publicly owned 
land of a wildlife and waterfowl refuge 
under section 4(f). The instructions in 
paragraph 47e(7) are to be followed for 
section 4(f) situations.

9  If the above analyses indicate any 
significant impacts on wetlands, the

instructions under paragraph 85k are to 
be followed.

(12) Floodplains.
(a) Floodplains are defined in 

Executive Order 11988, Floodplain 
Management, as “the lowland and 
relatively flat areas adjoining inland and 
coastal waters including floodprone 
areas of offshore islands, including at a 
minimum, that area subject to a one 
percent or greater chance of flooding in 
any given year;" i.e., the area that would 
be inundated by a 100-year flood.

(b) Executive Order 11988 directs 
Federal agencies to “take action to 
reduce the risk of flood loss, to minimize 
the impact of floods on human safety, 
health and welfare, and to restore and 
preserve the natural and beneficial 
values served by floodplains. . . .” DOT 
Order 5650.2, Floodplain Management 
and Protection, contains DOT’S policies 
and procedures for implementing the 
executive order. The DOT order further 
defines the natural and beneficial values 
served by floodplains as including, but 
not limited to “natural moderation of 
floods, water quality maintenance, 
groundwater recharge, fish, wildlife, 
plants, open space, natural beauty, 
scientific study, outdoor recreation, 
agriculture, aquaculture, and forestry.” 
The executive order and the DOT order 
establish a policy to avoid taking an 
action within a 100-year floodplain 
where practicable. Every effort must be 
made to minimize the potential risks to 
human safety and property damage and 
the adverse impacts on natural and 
beneficial floodplain values.

(c) If the proposed action and 
reasonable alternatives are not within 
the limits of a base floodplain (i.e., 100- 
year flood area) and would not 
indirectly support secondary 
development within a base floodplain 
nor otherwise significantly impact a 
base floodplain, it may be assumed that 
there are no floodplain impacts. No 
further analysis is necessary.

1  To determine the limits of base 
floodplains, the Federal Insurance 
Administration (FIA) maps are the 
primary reference. A Flood Insurance 
Rate Map or Flood Insurance Study 
Report shall be consulted first. If neither 
of these maps is available, a Flood 
Hazard Boundary Map may be used to 
determine i f  the proposed action and 
alternatives are clearly out of the base 
floodplain. If the proposed action or any 
alternative appears to be near or inside 
the approximate boundaries of the Flood 
Hazard Boundary Map, more detailed 
boundary information must either be 
obtained or developed using the best 
available method meeting acceptable 
professional engineering standards. The 
delineation of floodplain limits shall

take proper account of previous 
alterations to the floodplain by flood 
retention works or other elements of the 
built environment. If a 100-year 
floodplain designation is in question, the 
FIA or the Corps of Engineers shall be 
contacted for information.

2 To determine whether other 
impacts are of concern to a base 
floodplain even though the proposed 
action is outside the floodplain, the 
evaluations of other categories of 
impacts as described in paragraph 47e 
are to be used with particular attention 
to potential effects on natural and 
beneficial floodplain values of water 
pollution, increased runoff from 
impermeable surfaces, alteration of 
hydrologic patterns, induced secondary 
development, and construction impacts. 
Consideration of impacts shall include 
proposed methods to minimize harm and 
to restore and preserve natural and 
beneficial floodplain values affected. In 
most cases, conceptual design as 
opposed to detailed engineering wifi be 
sufficient to help establish the adequacy 
of mitigation measures. Mitigation 
measures include:

a Construction controls to minimize 
erosion and sedimentation.

b  Design of the facility to allow 
adequate flow circulation and preserve 
free, natural drainage.

c  Use of pervious surfaces where 
practicable. 

d  Control of runoff. 
e  Waste and spoils disposal so as 

not to contaminate ground and surface 
water.

/  Control o f use of pesticides, 
herbicides, and fertilizer.

g  Maintenance of vegetative buffers 
to reduce sedimentation and delivery of 
chemical pollutants to the water body.

h  Land use controls (Executive 
Order 11988 directs Federal agencies to 
take floodplain management into 
account in evaluating land use plans 
and to acquire land and water resource 
use appropriate to the degree of hazard 
involved).

(d) If the analysis performed in 
accordance with the preceding 
paragraph indicate significant impacts 
on a base floodplain, a statement to this 
effect shall be included in the 
environmental assessment. Further 
analysis appropriate for an 
environmental impact statement is 
contained in paragraph 85.1.

(e) If the proposed action and 
reasonable alternatives are within the 
limits of a base floodplain, this is 
considered by DOT Order 5650.2 to be a 
floodplain encroachment. If the 
proposed action includes relocation 
housing built or moved to a new site 
within a base floodplain, this also
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constitutes encroachment. It is not 
encroachment if the only step being 
taken in the floodplain is the relocation 
of persons into existing housing units. In 
this latter situation, potential occupants 
shall be advised if the relocation 
housing is located in a base floodplain 
and be offered alternative comparable 
housing at their option.

(f) It is DOT policy, in accordance 
with Executive Order 11988, to avoid 
where practicable encroachments in 
base floodplains by DOT actions. If 
there is a practicable alternative which 
solves the problem and avoids the 
encroachment, this alternative shall 
become the proposed action. The term 
"practicable” is defined under Wetlands 
Impact in paragraph 47e(ll)(e) above. If 
a practicable alternative is put forward 
as the new proposed action, no further 
analysis is necessary if the new 
proposed alternative does not otherwise 
significantly inmpact the base 
floodplain. The enviromental 
assessment shall document that the 
intitial proposed action was eliminated 
from further study because of base 
floodplain encroachment.

(g) If the proposed action and 
reasonable alternatives would encroach 
within the limits of a base floodplain, 
the following instructions apply:

1  The environmental assessment 
shall indicate briefly why the action is 
proposed to be located in a floodplain 
and why there are not considered to be 
any practicable alternatives outside the 
base floodplain.

2  The environmental assessment 
shall include the map information, 
analyses, and proposed mitigation 
measures described under subparagraph
(c) above and shall also consider any 
risk toi or resulting from, the airport 
action in the base floodplain, including 
long term loss of available flood storage 
volume. In addition to measures listed 
under subparagraph (c), mitigation 
measures for base floodplain 
encroachments may include:

a Commitments to special flood 
related design criteria.

b Elevation of facilities above base 
flood level.

c  Location of nonconforming 
structures and facilities out of the 
floodplain.

d  Minimizing fill in floodplains.
3 The environmental assessment 

shall indicate if the encroachment would 
result in one or more of the construction 
or flood related impacts listed bplow. If 
so, the encroachment is considered by 
DOT Order 5650.2 to be a significant 
encroachment. It is not contemplated 
that detailed design would be necessary 
in order to determine whether there is a 
significant encroachment. (A significant

encroachment will require a Federal 
finding as part of any favorable décision 
on the action that there is no practicable 
alternative and that the action conforms 
to applicable state and/or local 
floodplain protection standards.) A 
significant encroachment involves:

a A considerable probability of loss 
of human life.

b Likely future damage associated 
with the encroachment that could be 
substantial in cost or extent, including 
interruption of service on or loss of a 
vital transportation facility.

c  A notable adverse impact on 
natural and beneficial floodplain values.

4 The environmental assessment 
shall indicate if the proposed action is in 
a special flood hazard area designated 
by the FIA or proposed to be so 
designated. Special flood hazard areas 
are shown as zones A or V on Flood 
Hazard Boundary Maps. Under the 
Flood Disaster Protection Act of 1973, 
Federal agencies are prohibited from 
providing financial assistance for 
acquisition or construction of builjdings 
in areas which have been designated by 
the FIA as special flood hazard areas for 
at least one year and which are in 
communities that are not participating in 
the national flood insurance program.

5  The environmental assessment 
shall identify any state and local 
floodplain regulations and standards 
that must be adhered to, indicate 
whether the proposed action will 
conform, and name the state and local 
agencies having jurisdiction.

6 An opportunity shall be provided 
for early public réview of base 
floodplain encroachments. This may be 
accomplished through existing public 
involvement procedures as indicated in 
paragraphs 45 ,48e, and 49. Any public 
hearing presentations shall include 
identification of encroachments. If one 
or more of the alternatives under 
consideration include significant 
floodplain encroachments, any public 
notices, notices offering the opportunity 
for a public hearing, public hearing 
notices, and notices of the availability of 
environmental assessments shall make 
reference to that fact

(h) If no significant encroachment 
within a base floodplain is involved as 
defined in subparagraph (g)3 above, it 
may be assumed that there would be no 
significant floodplain impact. No further 
analysis and no special floodplains 
findings are necessary.

(i) If a significant encroachment is 
involved which could result in either 
loss of life or substantial future damage 
or both but would not result in notable 
adverse impacts on natural and 
beneficial floodplain values, these 
circumstances do not by themselves

require the preparation of an 
environmental impact statement. CEQ
1508.14 states that “. . . economic or 
social effects are not intended by 
themselves to require preparation of an 
environmental impact statement.” While 
further consideration on the floodplains 
aspects of the proposed action would be 
prudent on the part of the sponsor and 
the FAA before proceeding, a finding of 
no significant impact is the appropriate 
action choice in this circumstance 
assuming there are no other significant 
environmental impacts associated with 
the action. The findings delineated in 
paragraph 94b(6) would be required for 
the project decision.

(j) If a significant encroachment is 
involved which would result in notable 
adverse impacts on natural and 
beneficial floodplain values, this would 
require the preparation of an 
environmental impact statement and 
further analysis as described in 
paragraph 85.1.

(13) C oastal Zone M anagem ent 
Program.

(a) Detailed procedures for 
determining Federal consistency with 
approved coastal zone management 
programs are contained in the National 
Oceanic and Atmospheric 
Administration (NOAA) Regulations (15 
CFR Part 930). Tlie sections most 
relevant to airport actions are subpart 
D, Consistency for Activities Requiring a 
Federal License or Permit, and subpart 
F, Consistency for Federal Assistance to 
State and Local Governments. If there is 
no approved state program, the 
instructions below do not apply. 
However, the environmental assessment 
shall in any case consider impacts on 
coastal areas. This may be done through 
analyses performed under other impact 
categories (e.g., water quality, biotic 
communities, construction impacts) as 
appropriate, using the thresholds 
established under these respective 
categories. If thresholds of significance 
are exceeded, a more detailed coastal 
area and/or marine analysis may be 
necessary in an environmental impact 
statement. Coastal areas may also be 
designated as wetlands and require the 
special treatment described in 
paragraph 47e(ll) above.

(b) The principal means used to 
determine if a proposed Federal action 
is consistent with an approved coastal 
zone management program is through 
the A-95 clearinghouse review process 
as described in paragraph 48. To the 
extent possible, the information 
provided shall include a detailed 
description of the proposed action and 
any associated facilities sufficient to 
permit an assessment of their probable 
coastal zone effects and consistency
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with the provisions of the approved 
coastal zone management program. If, 
through the A-95 process, the state 
coastal zone management agency does 
not object to the proposed action, no 
further action is necessary. The 
environmental assessment shall 
document the result of such 
coordination.

(c) Approval of airport layout plans 
could by definition in the NOAA 
Regulations be a Federal permitting 
action subject to subpart D. Unless this 
activity has specifically been identified 
in a given state’s coastal zone 
management program or unless a state 
coastal zone management agency 
specifically advises the sponsor and 
FAA through A-95 or review of an 
environmental impact statement that an 
airport layout plan approval action 
would significantly affect a coastal 
zone, subpart D of the NOAA 
regulations will not apply and no further 
action is needed. If subpart D applies, 
the applicant must provide more specific 
information including a consistency 
certificate, and the state agency has up 
to six months within which to register 
objection.

(d) If the state coastal zone 
management agency objects to the 
proposed action on the basis of failure 
to provide sufficient information, it must 
describe the nature of the information 
needed to determine consistency with 
the coastal zone management program. 
Otherwise, any objection must identify 
how the proposed action is inconsistent 
with specific elements of the 
management program and alternative 
measures which, if adopted, would 
permit consistency. The objection shall 
also provide information on the right to 
appeal to the Secretary of Commerce 
pursuant to subpart H of the NOAA 
Regulations. Such appeal must be made 
within 30 days of notice of the objection. 
When an objection has been raised 
which cannot be satisfied by providing 
additional information or otherwise be 
resolved through informal discussions to 
avoid the need for an appeal as 
provided in subpart H. the sponsor may 
file a notice of appeal as soon as 
possible and notify the FAA 
accordingly. The action shall not be 
approved unless such an objection is 
successfully appealed.

(e) As a result of an appeal, the 
Secretary of’Commerce may find that 
the action is “consistent with the 
objectives and purposes of the [Coastal 
Zone Management] Act” and 
permissible even though it is 
inconsistent with a state’s management 
program. Such finding may be made on 
the basis that the action:

1  Furthers one or more of the 
competing national objectives or 
purposes defined in the Act;

2  Will not cause adverse impacts on 
the natural resources of the coastal zone 
substantial enough to outweigh its 
contribution to the national interest;

3 Will not violate the requirements 
of the Clean Air Act or Clean Water 
Act; and

4 No reasonable alternative exists 
which permits the action to be 
consistent with the management 
program.
Such a finding by the Secretary of 
Commerce shall become part of the 
environmental documentation prior to 
any approval action.

(f) The nature and timing of the 
requirements related to actions affecting 
a coastal zone are such that any issues 
raised should normally be resolved by 
the sponsor during the environmental 
assessment process. Successful 
resolution will usually mean that any 
impact with respect to an approved 
coastal zone management program is 
not significant and no further 
information is needed.

(14) Prim e and Unique Farmland.
(a) If any farmland is to be converted 

to other uses as a direct result of the 
proposed action or induced 
development, the local office of the 
USDA shall be contracted to determine 
if the farmland is identified as prime or 
unique. If it is not prime or unique, the 
contact shall be documented in the 
environmental assessment; no further 
analysis is necessary.

(b) If prime or unique farmland is to 
be converted, the environmental 
assessment shall describe present uses 
of the farmland, the amount to be 
converted compared with the total 
amount of such land in the area, and 
any proposed mitigation measures. The 
local USDA office should be asked to 
review this information and, unless the 
USDA indicates that the conversion 
constitutes a potential significant loss, 
no further assessment is needed except 
to document the result of the USDA 
review.

(c) If the USDA does indicate a 
potential significant loss, the 
instructions in paragraph 85n apply.
. (15) Energy Supply and N atural 

Resources.
(a) Energy requirements associated 

with the action fall generally into two 
categories:

1  Those which relate to changed 
demands for stationary facilities (e.g., 
airfield lighting and terminal building 
heating). For purposes of the 
environmental assessment, the proposal 
shall be examined to identify any

proposed major changes in stationary 
facilities which would have a 
measurable effect on local Supplies. If 
there are major changes, power 
companies or other suppliers of energy 
shall be contacted to determine if 
projected demands Can be met by 
existing or planned source facilities.

2  Those which involve the 
movement of air and ground vehicles. 
Increased consumption of fuel by 
aircraft need only be examined if 
average ground movement or runup 
times are increased substantially 
without offsetting efficiencies in 
operational procedures or if the action 
includes a change in flight patterns, such 
as from noise abatement procedures, 
which adds noticeably to flight times. 
Ground vehicles’ fuel consumption shall 
be examined only if. the action would 
add appreciably to access time or if 
there would be a substantial change in 
movement patterns for on-airport 
service or other vehicles.

(b) Use of natural resources other than 
for fuel need be examined only if the 
action involves a need for unusual 
materials or those in short supply.

(c) For most airport actions, changes 
in energy or other natural resource 
consumption will not result in 
significant impacts. If the environmental 
assessment identifies problems with 
demands exceeding supplies, changes in 
aircraft or ground vehicle use which 
would greatly increase fuel 
consumption, or the proposed 
substantial use of natural resources in 
short supply, additional analysis will be 
required in an environmental impact 
statement per paragraph 85o. Otherwise, 
it may be assumed that impacts are not 
significant.

(16) Light Em issions.
(a) The sponsor shall consider the 

extent to which any lighting associated 
with an airport action will create an 
annoyance among people in the vicinity 
of the installation. The following 
information shall be included in the 
environmental assessment whenever the 
potential for annoyance exists:

1 Site location of lights or light 
system.

2  A brief description of the light 
system as to its purpose, method of 
installation (pole or ground mounted), 
beam angle, intensity, color, flashing 
sequence, and other pertinent 
characteristics of the particular system 
and its use.

3 Measures to lesson any 
annoyance, such as shielding or angular 
adjustments.

(b) Only in unusual circumstances, as 
for example when high intensity strobe 
lights would shine directly into people’s 
homes, will the impact of light emissions
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be considered sufficient to warrant 
special study and a more detailed 
examination of alternatives in an 
environmental impact statement. 
Normally, it may be concluded that no 
significant impact would occur.

(17) S o lid  W aste Impact.
(a) Airport actions which relate only 

to airfield development (runways, 
taxiways, and related items) will not 
normally include any direct relationship 
of solid waste collection, control, or 
disposal other than that associated with 
the construction itself (reference 
paragraph 47e(18)).

(b) Terminal area development may 
involve circumstances which require 
consideration of solid waste impacts. 
Preliminary review should indicate if the 
projected quantity or type of solid waste 
generation or method of collection or 
disposal will be appreciably different 
than would be the case without the 
action. If there is an appreciable 
difference, consultation with local 
officials shall determine if there is any 
potential problem with either capacity 
of available disposal facilities or 
location which may violate any local, 
state, or Federal regulations. Special 
attention shall be given to the control of 
hazardous waste.

(c) Consultation with local officials 
shall also determine the location of all 
solid waste disposal facilities within or 
planned to be within 1,500 meters of all 
runways planned to be used by piston- 
type aircraft and within 3,000 meters of 
all runways planned to be used by 
turbojet aircraft. A preliminary study of 
disposal sites within the above 
distances should determine if a potential 
bird hazard exists and if the affected 
planned runways need to be modified. 
(Meters used in lieu of feet per EPA.)

(d) The environmental assessment 
shall document the results of the 
consultation; the nature of any potential 
problems, including the siting of 
runways in the vicinity of active or 
planned solid waste disposal facilities; 
and the manner in which waste products 
will be controlled to comply with any 
applicable regulations. If it is necessary 
to explain a problem concerning solid 
waste system loading resulting from 
terminal development, an estimate of 
current and projected quantities of 
waste production and disposal capacity 
shall be included. Only if there are 
significant unresloved issues will 
additional analysis be needed in an 
environmental impact statement.

(18) Construction Im pacts.
(a) Specific effects during construction 

which may create adverse 
environmental impacts include noise of 
constructioa equipment on the site, 
noise and dust from delivery of

materials through residential streets, 
creation of borrow pits and disposal of 
spoil, air pollution from burning debris, 
and water pollution from erosion. The 
extent to which any of these effects are 
subject to local, state, or Federal 
ordinances or regulations shall be 
discussed as applicable together with 
measures to be taken to conform with 
such requirements.

(b) In general, impacts during 
construction are of lesser magnitude 
than long term impacts of the proposed 
action. Many of the specific types of 
impacts which could occur will be 
covered in the descriptions of other 
impact categories. To the extent not 
discussed elsewhere, this item shall 
include a general description of the type 
and nature of the construction and 
measures to be taken to minimize 
potential adverse effects. As a minimum, 
reference shall be made to the 
incorporation in project specifications of 
the provisions of Advisory Circular 150/ 
5370-7, Airport Construction Controls to 
Prevent Air and Water Pollution.

(c) Only in unusual circumstances, as 
for example construction in an 
ecologically sensitive area or 
construction involving substantial urban 
effects, would this impact category be 
considered to create significant 
consequences which may not be 
adequately mitigated. It is a matter of 
FAA judgment to determine if such 
circumstances exist and require the 
preparation of an environmental impact 
statement.

f. Environm ental Consequences— 
O ther Considerations. To the extent not 
covered in the Specific Impact 
Categories under paragraph 47e, the 
Environmental Consequences section of 
the environmental assessment shall 
include discussion of the following:

(1) “Possible conflicts between the 
proposed action and the objectives of 
Federal, regional, state, and local (and 
in the case of a reservation, Indian tribe) 
land use plans, policies and controls for 
the area concerned” (CEQ 1502.16(c)). If 
the proposal is not reasonably 
consistent with plans, goals, policies, or 
controls that have been adopted for the 
area in which the airport is locate, an 
environmental impact statement is 
required.

(2) “. . . [A]ny inconsistency of a 
proposed action with any approved 
state or local plan and laws (whether or 
not federally sanctioned)” (CEQ 
1506.2(d). If the proposal is inconsistent 
with a Federal, state, or local law or 
administrative determination relating to 
the environment, an environmental 
impact statement is required.

(3) “Means to mitigate adverse 
environmental im pacts. . .” (CEQ

1502.16(h)) which were not included in 
the Alternatives section and are 
important in judging the significance of 
an impact or in supporting a section 
16(c)(4) finding that “the proposed 
action includes all possible steps to 
minimize any adverse effects.”

(4) Degree of controversy on 
environmental grounds. If the proposal 
is highly controversial with regard to an 
impact that is determined to be 
significant according to the thresholds in 
paragraphs 47e and 85, an 
environmental impact statement is 
required. Otherwise, no further analysis 
is needed and a finding of no significant 
impact may be prepared.

g. Preparers. The preparers of an 
environmental assessment shall be 
identified, and other information on the 
preparers per paragraph 87 shall 
subsequently be made available to the 
FAA if an environmental impact 
statement is prepared.

h. A ppendices.The environmental 
assessment shall have appended to it 
the following:

(1) Any documentation supporting 
statements in the body of the 
environmental assessment, including 
methodologies and sources used. Such 
documentation should be minimal in an 
environmental assessment.

(2) An air and water quality 
certification pursuant to section 16(e) of 
the Airport Act if one is required and 
has been obtained at this stage.

(3) A listing of agencies and persons 
consulted and any responses.

(4) Evidence that A-95 coordination 
has taken place, comments and 
recommendations received through the 
A-95 review process, and responses to 
such comments.

(5) A summary of citizen involvement, 
evidence of the opportunity for a public 
hearing if required under section 16(d) of 
the Airport Act, and a summary of 
issues raised at any public hearing held.

(6) Any cost-benefit analysis that the 
sponsor has done. See CEQ 1502.23 for 
more specific information when a cost- 
benefit analysis is being considered for 
the proposed action.

48. A -9 5 R eview  Process.
a. Review of proposed Airport 

Development Aid Program actions by 
state and local government 
organizations routinely occurs through 
procedures set forth in OMB Circular A - 
95 (Revised). The purpose of the A-95 
clearinghouse process is to assure that 
proposed federally assisted programs 
and projects are reviewed and 
evaluated in advance in terms of their 
potential impact on or conflict with 
statewide or areawide comprehensive 
planning or upon the plans and 
programs of local governments. In the
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case of proposed actions which are not 
Airport Development Aid Program 
actions, it is suggested that the sponsor 
consider use of the A-95 review 
procedure to solicit input to the 
environmental assessment from state 
and local agencies in order to reduce the 
need for independent contacts with 
affected agencies.

b. The A-95 clearinghouse process for 
projects is set forth in Special Federal 
Aviation Regulation, Part 35.

c. Under A-95 procedures, sponsors 
are required to notify the appropriate 
clearinghouses as soon as project 
planning has developed in sufficient 
detail to inform the clearinghouses of 
the nature and scope of the development 
proposed to be undertaken for which 
Federal assistance will be sought. This 
should take place at least 60 days prior 
to the date the sponsor submits its 
preapplication form requesting Federal 
assistance.

d. During the initial clearinghouse 
review period, the preapplication for 
Federal aid may be completed. This 
period may also be used to complete the 
requirement for public hearings, if 
applicable. The A-95 procedure includes 
provisions for consideration of the 
project’s probable impact on the 
environment and input from areawide 
and local agencies authorized to develop 
and enforce environmental standards or 
which have expertise or jurisdiction 
with respect to environmental impacts. 
An appropriate vehicle to solicit such 
input is the environmental assessment.

e. The clearinghouse should be asked 
to inform known interested groups of the 
project. If either the sponsor or FAA has 
knowledge of such groups, this 
information should be given to the 
clearinghouse. During this same period, 
the clearinghouse may act as liaison 
between the agencies affected and the 
sponsor, arranging meetings and such 
other forms of consultation as may be 
necessary to work towards resolution of 
any problem raised by the proposed 
project.

f. The comments and 
recommendations received through the 
A-95 clearinghouse process become 
input to the sponsor’s environmental 
assessment and ultimately must be 
reported and appropriately addressed in 
the FAA’s environmental 
documentation.

49. P ublic Hearing.
a. If a new airport location, a new 

runway, or an extension of an existing 
-runway is involved, the sponsor must 
afford the opportunity for public 
hearings as required by section 16(d)(1) 
of the Airport Act. The public hearing 
opportunity shall normally be afforded

prior to formal submission of a sponsor’s 
environmental assessment.

b. In deciding whether a public 
hearing is appropriate in other cases, the 
FAA and sponsor shall consider the 
provisions of CEQ 1506.6(c)(1) and (2);
i.e., whether there is:

“(1) Substantial environmental 
controversy concerning the proposed 
action or substantial interest in holding 
the hearing.

“(2) A request for a hearing by 
another agency with jurisdiction over 
the action supported by reasons why a 
hearing will be helpful.. . ”

c. In preparing for a public hearing, 
the sponsor is required to comply with 
the requirements in section 152.73 of the 
Federal Aviation Regulations. Notice of 
the hearing is required to be published 
in an areawide or local newspaper of 
general circulation and shall include:

(1) The intent to undertake the 
proposed airport development, with a 
concise description of the proposed 
development;

(2) The opportunity for a public 
hearing;

(3) The scheduling of a public hearing 
(time, date, and place), if requested by 
interested parties; and

(4) The availability and location of an 
environmental assessment if one is 
required by paragraph 21, 22, or 24; or a 
statement that, in accordance with FAA 
Order 5050.4, Airport Environmental 
Handbook, the proposed development 
will not have a significant effect on the 
environment and is categorically 
excluded from the requirement to 
prepare an environmental assessment.

d. Additional information concerning 
the public hearing is contained in 
Advisory Circular 150/5100-7A.
Hearings may be held by the sponsor 
simultaneously with the A-95 review 
process. An environmental assessment, 
if required by the FAA, is to be made 
available for public examination at least 
30 days prior to the hearing and so 
indicated in the hearing notification. 
Comments received through the A-95 
process should be made available at the 
public hearing if the A-95 process has 
been completed.

e. A detailed summary of issues 
raised in public hearings is to be 
included in an environmental 
assessment A hearing transcript need 
not be included, but at least one copy of 
the transcript must be obtained by the 
sponsor for the record. The sponsor 
must furnish a copy of the transcript to 
the FAA upon request.

50. FAA Subm ission.
a. The sponsor shall revise the 

environmental assessment as necessary 
as a result of the A-95 review, any 
public hearing, and other input and shall

submit a completed assessment per 
paragraph 47 to the FAA. The 
environmental assessment shall be 
submitted, depending upon the type of 
action proposed, at any time in the 
project formulation but not later than at 
submission of the sponsor’s 
preapplication for Federal aid or the 
sponsor’s request for either FAA 
approval of a new or revised airport 
layout plan, FAA approval of an airport 
location, conveyance of government 
lands for airport purposes under section 
23 of the Airport Act, or FAA approval 
of a release of airport land.

b. The FAA may require corrections 
or additional information from the 
sponsor before accepting the 
environmental assessment. The FAA’s 
acceptance of the environmental 
assessment will be indicated on the 
cover page by the signature of the 
responsible FAA official. From this point 
on the environmental assessment is a 
Federal Document for which the FAA is 
responsible. The number of copies of the 
environmental assessment submitted to 
the FAA shall be determined by 
consultation with the FAA and, for 
findings of no significant impact, shall 
include a copy designated as a 
reproducible master which must be of 
good quality.

c. If no environmental assessment is 
required by the FAA, such as for 
runway extensions which are not major 
runway extensions, and a public hearing 
is held, the sponsor shall submit a 
written report to the FAA which 
summarizes the issues raised, 
alternatives considered, conclusion 
reached, and reasons for the conclusion. 
The sponsor must furnish a copy of the 
transcript to the FAA upon request. The 
responsible official shall review the 
written report to determine whether the 
action should remain a categorically 
excluded action or whether it appears to 
be covered by conditions set forth in 
paragraph 21, 22, or 24.

51. FAA Com pletion o f Environm ental 
A ssessm ent and D ecision.

a. The FAA is responsible for making 
the judgment, based on the 
environmental assessment and any 
other known information, of whether the 
action choice will be an environmental 
impact statement or a finding of no 
significant impact and shall inform the 
sponsor of this decision.

b. If no thresholds indicating the 
potential for significant impact are 
exceeded for the proposed action, the 
environmental assessment, when 
evaluated and accepted by the FAA, 
will have been completed. The FAA 
decision will be to prepare a finding of 
no significant impact.



Federal R egister /  Vol. 45, No. 166 /  M onday, August 25, 1980 /  N otices 56647

c. If some thresholds are exceeded, 
the environmental assessment may not 
have been completed when it is 
evaluated and accepted from the 
sponsor by the FAA, and the FAA may 
not be able to make a decision on the 
appropriate action choice until 
completing further evaluation and 
consultation. This situation may occur 
for two reasons. One is that a number of 
thresholds of significance may produce 
borderline cases which require further 
FAA evaluation, in consultation with 
appropriate officials having jurisdiction 
and expertise, in order to make a final 
judgment oil whether impacts are 
significant. The second reason is that 
there are some consultations, such as 
the section 7(a) consultation under the 
Endangered Species Act Amendments 
or the consultation with the Advisory 
Council on Historic Preservation, which 
are required when specific categories of 
impacts may be of significant concern 
and for which the FAA rather than the 
sponsor must take the lead. When 
enough evaluation and applicable 
consultations have been completed by 
the FAA to judge for each category of 
impact whether the impact is significant 
or not, the FAA shall complete the 
documentation of the environmental 
assessment and make its decision on the 
action choice.

d. In order to minimize overall 
environmental processing time, sponsors 
should inform the FAA as soon as they 
find that their initial analysis exceeds 
thresholds of significance. Consultations 
can then be initiated without delay and 
advice offered on what the needs for 
additional information for more detailed 
analysis are likely to be. These further 
actions need not be delayed until the 
sponsor’s final submission of the 
environmental assessment but can be 
pursued simultaneously with the 
environmental assessment preparation.

e. To assist in resolving uncertainties 
on whether impacts are significant, it 
may be prudent to initiate scoping prior 
to a firm final decision to prepare an 
environmental impact statement and 
prior to issuing a Notice of Intent per 
CEQ 1501.7. Scoping, under these 
circumstances, may eliminate from 
detailed study all issues as insignificant 
and thereby lead the responsible FAA 
official to determine that a finding of no 
significant impact is the appropriate 
action choice. If the FAA has announced 
a decision to prepare an environmental 
impact statement and issued a Notice of 
Intent to this effect, CEQ 1501.7(c) 
provides the authority to revise previous 
determinations on the significance of 
impacts when applicable.

52. A va ila bility  o f Environm ental 
A ssessm ents. After the FAA has 
evaluated and accepted the 
environmental assessment, this 
document shall be made available to the 
public pursuant to CEQ 1506.6.

53. -59. Reserved.

Chapter 6. Finding of No Significant 
Impact

60. Requirem ent fo r  Finding o f N o 
Significant Impact.

a. CEQ 1501.4(e) provides that the 
Federal agency shall “Prepare a finding 
of no significant impact (section 
1508.13), if the agency determines on the 
basis of the environmental assessment 
not to prepare a statement” Section 
1508.13 defines a finding of no 
significant impact as ”. . .  a document 
by a Federal agency briefly presenting 
the reasons why an action, not 
otherwise excluded (section 1508.4), will 
not have a significant effect on the 
human environment and for which an 
environmental impact statement 
therefore will not be prepared.” The 
FAA shall evaluate the environmental 
assessment to determine if an 
alternative which provides a good 
solution to the problem has no 
significant impacts. Unless there is an 
overriding reason for not selecting such 
an alternative, the FAA shall then 
proceed with the preparation of a 
finding of no significant impact. This 
decision point is identified as step 13 in 
Appendix 1. The process for a finding of 
no significant impact is shown in steps 
14 through 23 of Appendix 1.

b. For the FAA Airports Program there 
are two types of findings of no 
significant impact. The first type shall be 
designated simply “Finding of No 
Significant Impact” and includes 
proposed actions which have been 
found by the FAA not to have a 
significant impact on the environment 
and which require no sepcific 
coordination under the Airport Act. The 
second type shall be designated 
“Finding of No Significant Impact/ 
Section 16(c)(4) Coordination” and 
includes proposed actions which do not 
have a significant impact, but do require 
coordination with DOI and EPA 
pursuant to the Airport Act.

61. Sp ecia l Considerations. There are 
several special assurances, conclusions, 
and findings which apply to Airport 
Development Aid Program projects, to 
projects involving the use of section 4(f) 
lands, to projects involving the Uniform 
Relocation Assistance and Real 
Property Acquisition Policies Act of 
1970, and to other environmental areas. 
If any of these special assurances, 
conclusions, or findings apply to a 
proposed action, they must be based on

appropriate analyses and evidence in 
the finding of no significant impact, 
although the findings themselves will 
not be made until the decision on the 
Federal action per paragraph 67c.

62. Format and Content.
a. The CEQ Regulations do not specify 

a format for the finding of no significant 
impact. CEQ 1508.13 does briefly 
indicate content of the document: “It 
[the finding of no significant impact] 
shall include the environmental 
assessment or a summary of it and shall 
note any other environmental 
documents related to it (section 
1501.7(a)(5)). If the assessment is 
included, the finding need not repeat 
any of the discussion in the assessment 
but may incorporate it bjrreference.”

b. Both types of Airports Program 
findings of no significant impact shall 
use the following documentation.

(1) A heading which shall read: 
“Department of Transportation, Federal 
Aviation Administration, Finding of No 
Significant Impact (or) Finding of No 
Significant Impact/Section 16(c)(4) 
Coordination.”

(2) The airport name, location, and 
proposed Federal action.

(3) Reasons why the FAA has 
determined that the proposed action will 
have no significant impacts, referencing 
the environmental assessment. CEQ 
1502.2(b) states “. . . there should be 
only enough discussion to show why 
more study is not warranted.”

(4) Mitigation measures which are a 
condition of Federal approval.

(5) The environmental assessment 
with its appendices.

(6) For Airport Development Aid 
Program projects, a letter from the 
sponsor giving specific land use 
assurances if the FAA is not satisfied 
that the information in the 
environmental assessment provides a 
satisfactory basis for making a standard 
assurance pursuant to section 18(a)(4) in 
the grant.

63. Coordination.
a. General. Appropriate Federal, state, 

and local coordination shall be 
completed as described in Chapter 5 for 
applicable areas Qf environmental 
consideration. In all cases, coordination 
with the State Historic Preservation 
Officer is required. In addition, other 
informal coordination as may be 
considered prudent by the region may 
be carried out to safisfy the FAA 
regarding the extent of specific impacts. 
All proposed findings of no significant 
impact shall be reviewed by affected 
FAA program divisions and staff 
officials at the regional level before 
presentation for approval. Findings of no 
significant impact which are not section 
16(c)(4) actions may be approved
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without headquarter^ level review or 
other formal Federal review unless such 
review is required under some special 
purpose law, regulation, or executive 
order. This is shown as step 15 in 
Appendix 1.

b. Section 16(c)(4) A ctions.
(1) Section 16(c)(4) of the Airport Act 

requires consultation with DOI and EPA 
regarding the effects which a new 
airport, new runway, or major runway 
extention may have on natural 
resources. Proposed findings of no 
significant impact which are section 
16(c)(4) types of actions shall be 
distributed for formal Federal review as 
follows:

(a) One copy to the Office of Airport 
Planning and Programming (Attention: 
APP-600).

(b) Five copies to EPA regional 
offices.

(c) The same number of copies to DOI 
as required for draft environmental 
impact statements, sent directly to the 
same address in Washington as given in 
paragraph 91.

(d) Copies to the Department of 
Agriculture (USDA) or the Department 
of Housing and Urban Development 
(HUD) if section 4(f) land under their 
jurisdiction is involved.

(2) Copies shall be accompanied by a 
transmittal letter explaining the purpose 
of the consultation. A time limit for 
review of not less than 45 days after 
receipt of the ltter shall be established 
after which it may be presumed that the 
agency consulted has no comment. 
Difference? of opinion that develop as a 
result of section 16(c)(4) consultation 
shall be resolved at the field level to the 
extent possible. Unresolved issues, 
including objections on the adequacy of 
the assessment of impacts or 
alternatives or objections to the 
proposed section 16(c)(4) action, shall be 
identified and called to the attention of 
the approving official. The roles of DOI 
and EPA are of consultation, not 
concurrence, on section 16(c)(4) actions. 
After consultation, it is FAA’s 
responsibility to give due consideration 
to the comments received and to make 
the decision as to whether the action 
should be approved as a finding of no 
significant impact. Reference steps 16 
through 20 of Appendix 1.

(3) The copy received by the Office of 
Airport Planning and Programming shall 
receive limited review for the purpose of 
evaluating the quality of the proposed 
finding of no significant impact/section 
16(c)(4) coordination. No concurrence by 
the Office of Airport Planning and 
Programming on individual 16(c)(4) 
actions is required. No further 
distribution is made within FAA or DOT 
headquarters.

c. Sp ecia l Circum stances. CEQ 
1501.4(e)(2) provides that “In certain 
limited circumstances . . . the agency 
shall make the finding of no significant 
impact available for public review 
(including State and areawide 
clearinghouses) for 30 days before the 
agency makes its final determination 
whether to prepare an environmental 
impact statement and before the action 
may begin.” The circumstances in CEQ 
1501.4(e)(2) are “(i) The proposed action 
is, or is closely similar to, one which 
normally requires the preparation of an 
environmental impact statement. .
(see paragraph 21b). “(ii) The nature of 
the proposed action is one without 
precedence.” The responsible official 
shall determine if the circumstances in 
CEQ 1501.4(e)(2) apply. The 30-day 
public review period may run 
concurrently with the Federal review for 
section 16(c)(4) actions.

64. Approval.
a. The decision to approve a finding of 

no significant impact may be made by 
the FAA approving official. In addition 
to the information on format and content 
provided in paragraph 62, the final 
document shall include other material 
which contributes to the finding, 
including documentation of EPA and 
DOI coordination for 16(c)(4) actions.

b. Section 16(c)(4) coordinations 
require review by the regional counsel 
for legal sufficiency. If a proposal 
involves section 4(f), the finding of no 
significant impact shall also be 
reviewed for legal sufficiency by the 
regional counsel (steps 19 and 20, 
Appendix 1).

c. The Federal approval shall include 
the following: “After careful and 
thorough consideration of the facts 
contained herein, the undersigned finds 
that the proposed Federal action is 
consistent with existing national 
environmental policies and objectives as 
set forth in section 101(a) of the National 
Environmental Policy Act of 1969 
(NEPA) and that it will not significantly 
affect the quality of the human 
environment or otherwise include any 
condition requiring consultation 
pursuant to section 102(2)(C) of NEPA.
Approved:--------- Date:—
Disapproved:---------Date:—”

65. Fin al D istribution. After a finding 
of no significant impact/section 16(c)(4) 
coordination is approved, the region 
shall send one copy of the approved 
package to EPA, DOI {in Washington), 
CAB (for air carrier airports), and APP- 
600 for record purposes. (If no change 
have been made since the circulation of 
the package, no addition copy of the 
circulated document need be included in 
the final package sent to APP-600.)

Otherwise, distribution of approved 
findings of no significant impact outside 
the region is hot required. However, the 
document shall be made available upon 
request per CEQ 1506.6 (step 21, 
Appendix 1).

66. P ublic A vailability. CEQ 
1501.4(e)(1) states “The agency shall 
make the finding of no significant impact 
available to the affected public as 
specified in section 1506.6.” The regional 
office shall comply with section 1506.6 
and shall formulate a system for 
announcing the availability of the 
finding of no significant impact through 
appropriate media in the area affected 
and in cooperation with the sponsor of 
the project. The announcement shall 
indicate the availability of the finding of 
no significant impact for review which 
shall include FAA regional and district 
offices, the sponsor’s office, and other 
appropriate locations of general public 
access. Copies of findings of no 
significant impact shall be provided, on 
request, free of charge or at a fee 
commensurate with the cost of 
reproduction (step 22, Appendix 1).

67. D ecision and Im plem entation.
a. Immediately following the approval 

of a finding of no significant impact, the 
decision may be made on the Federal 
action (step 23, figure 1).

b. Mitigation measures which were 
made a condition of approval of the 
finding of no significant impact shall be 
included in the decision as well as the 
steps taken to assure appropriate 
commitment and follow-up of mitigation 
measures. Proposed changes in or 
deletions of mitigation measures which 
were a condition of approval of the 
finding of no significant impact must be 
reviewed by the same FAA offices 
which reviewed the original document 
and must be approved by the official 
who originally approved the finding of 
no significant impact.

c. A record of decision is not required 
for findings of no significant impact. 
However, prior to the Federal action and 
based upon the data presented in the 
finding of no significant impact, the 
decisionmaker must reach and 
document the appropriate conclusions, 
findings, or assurances. These 
assurances shall be incorporated in a 
letter or other documentation attached 
to the Federal action and signed by the 
FAA decisionmaker.

d. If the decisionmaker wishes to take 
an action which was included as an 
alternative in the finding of no 
significant impact and which involves a 
special interest (e.g., section 4(f) land, 
endangered species, wetlands, historic 
site, or others), the FAA shall first 
complete any required evaluation and 
consultation that has not been done,
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supplementing the original finding of no 
significant impact, prior to taking the 
action. Supplements to findings of no 
significant action shall be reviewed and 
approved as appropriate for the type of 
action (i.e., whether or not pursuant to 
section 16(c)(4)).

e. If the alternative on which the 
decisionmaker now wishes to take 
action has potential significant impacts, 
the FAA shall issue a notice of intent to 
prepare an environmental impact 
statement and commence scoping. '

68.-69 Reserved.

Chapter 7. Environmental Impact 
Statement Preparation

70. General. This chapter and the 
subsequent two chapters describe the 
preparation, content, and processing of 
an environmental impact statement 
pursuant to section 102(2)(C) of NEPA. 
The process leading to a decision by 
FAA to prepare an environmental 
impact statement is described in 
Chapter 5. The circumstances of the 
proposed action which warrant the 
preparation of an environmental impact 
statement are contained in paragraphs 
47e, 47f, and 85. This chapter explains 
the purpose of an environmental impact 
statement and the manner in which it is 
to be prepared. It describes the scoping 
process, the assignment of 
responsibilities for input, and 
contracting for environmental impact 
statement preparation (see steps 24 
through 29 in Appendix 1).

71. Purpose. CEQ 1502.1 states that 
“The primary purpose of an 
environmental impact statement is to 
serve as an action-forcing device to 
insure that the policies and goals 
defined in the Act [NEPA] are infused 
into the ongoing programs and actions of 
the Federal Government. It shall provide 
full and fair discussion of significant 
environmental impacts and shall inform 
decision-makers and the public of the 
reasonable alternatives which would 
avoid or minimize adverse impacts or 
enhance the quality of the human 
environment. Agencies shall focus on 
significant environmental issues and 
alternatives and shall reduce paperwork 
and the accumulation of extraneous 
background data. Statements shall be 
concise, clear, and to the point, and 
shall be supported by evidence that the 
agency has made the necessary 
environmental analyses. An 
environmental impact statement is more 
than a disclosure document. It shall be 
used by Federal officials in conjunction 
with other relevant material to plan 
actions and make decisions.”

72. Im plem entation.
a. To achieve the purpose in CEQ 

1502.1, environmental impact statements

are to be prepared in the manner 
prescribed in CEQ 1502.2.

b. CEQ 1502.6 provides that 
“Environmental impact statements shall 
be prepared using an inter-disciplinary 
approach which will insure the 
integrated use of the natural and social 
sciences and the environmental design 
arts (section 102(2)(A) of the Act). The 
disciplines of the preparers shall be 
appropriate to the scope and issues 
identified in the scoping process. . .

c. Other sections of the CEQ 
Regulations which apply generally to the 
preparation of environmental impact 
statements and their application to 
airport actions include sections 1502.4(a) 
and (b), 1502.5, and 1502.8.

(1) CEQ 1502.4(a) states in part that 
“Agencies shall make sure the proposal 
which is the subject of an environmental 
impact statement is properly defined” 
and that “Proposals or parts of 
proposals which are related to each 
other closely enough to be, in effect, a 
single course of action shall be 
evaluated in a single impact statement.”

(2) CEQ 1502.4(b) provides that 
“Agencies shall prepare statements on 
broad actions [such as the adoption of 
new agency programs or regulations] so 
that they are relevant to policy and are 
timed to coincide with meaningful points 
in agency planning and 
decisionmaking.” In the Airports 
Program, the principal example of an 
environmental impact statement for a 
broad action is the one prepared in 
conjunction with the National Airport 
System Plan.

(3) CEQ 1502.5 provides that “An 
agency shall commence preparation of 
an environmental impact statement as 
close as possible to the time that the 
agency is * * * presented with a 
proposal * * *” For airport actions, 
formal preparation shall normally 
commence with the scoping process 
immediately after it is determined by the 
FAA responsible official at the region or 
airports district office level that an 
environmental impact statement is 
necessary. This decision point is 
identified in the flow diagram 
(Appendix 1) as step 13. Nothing in this 
order shall preclude earlier 
commencement of the gathering of 
information and preparation for the 
scoping process as described in 
paragraph 74, below.

(4) CEQ 1502.8 states that 
“Environmental impact statements shall 
be written in plain language and may 
use appropriate graphics so that 
decisionmakers and the public can 
readily understand them.”

(5) CEQ 1501.8 describes the 
circumstances when the setting of time 
limits for the NEPA process may be

appropriate and the factors which 
should be considered.

73. Lim itations. CEQ 1506.1 deals with 
limitations on actions during the NEPA 
process. Key provisions of CEQ 1506.1 
which relate to proposals for airport 
actions include the following:

a. “(a) Until an agency issues a record 
of decision [described in paragraph 98 of 
this order] * * * no action concerning the 
proposal shall be taken which would:

(1) "(1) Have an adverse 
environmental impact; or

(2) “(2) Limit the choice of reasonable 
alternatives.”

b. “(b) If any agency is considering an 
application from a non-Federal entity, 
and is aware that the applicant is about 
to take an action within the agency’s 
jurisdiction that would meet either of 
the criteria in paragraph (a) of this 
section, then the agency shall promptly 
notify the applicant that the agency will 
take appropriate action to insure that 
the objectives and procedures of NEPA 
are achieved.”

c. “(d) This section does not preclude * 
development by applicants of plans or 
designs or performance of other work 
necessary to support an application for 
Federal, State or local permits or 
assistance.”

74. Scoping.
a. The general requirement for scoping 

is contained on CEQ 1501.7 which 
provides that “there shall be an early 
and open process for determining the 
scope of issues to be addressed and for 
identifying the significant issues related 
to a proposed action. This process shall 
be termed scoping.” The responsible 
official shall assume a key role in 
managing the preparation of an 
environmental impact statement. (In the 
context of scoping, the responsible 
official is the official in charge of 
preparation of the environmental impact 
statement for the lead agency. Where 
joint lead agencies are involved, the 
other agency(s) may share in the 
responsibility for scoping with the FAA.) 
Scoping is a major element. The 
responsible official shall take the lead in 
the scoping process, including issuing 
the notice of intent, inviting the 
participation of other agencies and 
interested persons pursuant to CEQ 
1501.7(a)(1), determining the issues to be 
analyzed in depth, and assigning 
responsibilities for inputs to the 
environmental impact statement. CEQ 
1501.7 further describes these steps in 
detail.

b. (1) The first step is described in 
section 1501.7 as follows: “As soon as 
practicable after its decision to prepare 
an environmental impact statement and 
before the scoping process the lead 
agency shall publish a notice of intent
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(section 1508.22) in the Federal Register
* * Regions shall follow regional 
counsel procedures for filing notices in 
the Federal Register through the Office 
of the Chief Counsel, Rules Docket.

(2) The notice of intent in section
1508.22 “* * * means a notice that an 
environmental impact statement will be 
prepared and considered. The notice 
shall briefly:

“(a) Describe the proposed action and 
possible alternatives.

(b) Describe the agency’s proposed 
scoping process including whether, 
when, and where any scoping meeting 
will be held.”

“(c) State the name and address of a 
person within the agency who can 
answer questions about the proposed 
action and the environmental impact 
statement.’’

(3) A scoping meeting, per se, is not a 
requirement for every action requiring 
an environmental impact statement. 
Depending on the nature and complexity 
of the project, some or all of the 
information needed during the scoping 
process may be obtained by letter or 
telephone.

(4) If for some reason there is a 
lengthy period between the time a 
decision is made to prepare an 
environmental impact statement and the 
actual preparation, section 1507.3(e) 
provides that “* * * the notice of intent
* * * may be published at a reasonable 
time in advance of preparation of the 
draft statement.”

c. (1) Section 1501.7 further provides 
that the lead agency shall “Determine 
the scope (section 1508.25) and the 
significant issues to be analyzed in 
depth in the environmental impact 
statement.” Scope as defined in CEQ 
1508.25 “* * * consists of the range of 
actions, alternatives, and impacts to be 
considered * * *”

(a) To determine the range of actions, 
the problem as described in the 
environmental assessment shall be 
carefully reviewed. The proposed action 
and any actions functionally related to it 
(see paragraph 26) must be clearly 
understood.

(b) Alternatives shall be reviewed in 
this context, identifying those which 
need to be rigorously explored and 
objectively evaluated as well as those 
which can be eliminated (see paragraph 
47c).

(c) The range of impacts and areas 
requiring further study shall be 
determined by review of the 
environmental assessment and the 
criteria set forth in paragraphs 47e, 47f, 
and 85. Those impact categories which 
fall below the threshold of significance 
in the environmental assessment 
normally do not need further study or

description in the environmental impact 
statement.

(2) Establishing a clear definition of 
the Federal action, the alternatives, and 
the impacts needing detailed study (as 
well as those which do not) early in the 
scoping process should help 
considerably in managing the 
environmental impact statement 
preparation process.

75. Assigning R esponsibilities.
a. An integral part of the scoping 

process is the allocation of assignments 
for preparation of the environmental 
impact statement by the responsible 
official among the lead and cooperating 
agencies (step 26, Appendix 1). This 
process is intended to assure, among 
other things, that applicable 
environmental permits, licenses, and 
other consultation requirements are 
identified in the environmental impact 
statement.

b. Federal agencies which shall be 
invited by the responsible official to be 
cooperating agencies are those with 
jurisdiction by law in areas which may 
be affected by airport development.

c. Federal agencies with special 
expertise may also be asked to be 
cooperating agencies.

d. If a Federal agency that is 
requested to be a cooperating agency 
replies pursuant to CEQ 1501.6(c) that it 
will not participate, two copies of such 
letter shall be sent to APP-600 which 
will forward one copy to the Office of 
the Assistant Secretary for Policy and 
International Affairs, P-1. A copy of the 
draft environmental impact statement 
shall be sent to such agency. If that 
agency has adverse comments on the 
draft, the matter shall be referred to 
APP-600 for subsequent discussion with 
CEQ through P-1.

e. The definition of a cooperating 
agency in CEQ 1508.5 includes the 
provision that “A State or local agency 
of similar qualifications [i.e., jurisdiction 
by law or special expertise with respect 
to any environmental impact involved in 
a proposal] or, when the effects are on a 
reservation, an Indian Tribe, may by 
agreement with the lead agency become 
a cooperating agency.” To the extent 
that such agencies have not provided 
sufficient information during the A-95 
review process or other earlier 
consultation, their use as cooperating 
agencies in the environmental impact 
statement preparation is encouraged. 
Their inputs may be especially 
important in areas which have been 
identified as significant environmental 
issues and where specific environmental 
laws and regulations are involved. The 
respective roles of Federal and state or 
local agencies in given areas (e.g., 
impacts on fish and wildlife resources)

shall be clearly identified and 
understood in the assignment of 
responsibilities for environmental 
impact statement inputs.

f. The airport sponsor shall be one of 
the key participants in the scoping 
process and shall be kept abreast of the 
areas of impact being studied, especially 
those which have a direct effect on the 
operation of its airport. The sponsor 
shall be apprised of mitigation measures 
or alternatives being proposed and shall 
be consulted regarding its ability or 
willingness to carry out provisions 
which may subsequently be imposed as 
grant conditions or other means to 
reduce environmental harm. The 
sponsor may also be the principal 
linkage with the affected communities in 
assuring, for example, that all 
reasonable measures have been or will 
be taken to provide compatible land 
uses in the airport environs.

g. It is incumbent upon the responsible 
official, in assigning responsibilities and 
managing the environmental impact 
statement preparation, to assure that 
those providing input appreciate the 
need for timely submittal and focus of 
the analysis on the pertinent issues at 
hand. This official shall monitor 
progress and coordinate efforts to avoid 
duplication or misunderstanding among 
the parties involved and assure that 
necessary areas are covered. The 
schedule for preparation of each item of 
information shall take into consideration 
any dependencies that may exit. For 
example, it may not be possible to 
complete analysis in one area without 
having obtained information from 
another. The objective of the 
responsible official is the production of 
a draft environmental impact statement 
which will deal sufficiently with the 
critical and significant issues to avoid or 
minimize critical comments during the 
required review period to follow.

76. Contracting.
a. Chapter 2 describes in general the 

requirements and responsibilities of the 
FAA and state and local agencies in 
meeting the requirements of NEPA and 
the CEQ Regulations. The degree to 
which state and local agencies can be 
involved is dependent upon whether a 
state agency has statewide jurisdiction 
or what type of state or local 
environmental laws or regulations exist. 
These distinctions are important in 
determining what roles agencies may 
play in the preparation or contracting 
for the preparation of an environmental 
impact statement as discussed below.

b. (1) State agencies with statewide 
jurisdiction pursuant to section 102(2)(D) 
of NEPA may act as joint lead agencies 
for the preparation of the environmental 
impact statement as long as the FAA
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furnishes guidance and participates in 
such preparation and independently 
evaluates the statement prior to its 
approval and adoption (reference NEPA, 
section 102(2)(D)(ii) and (iii)). (Also see 
paragraph 5.1 for the definition of NEPA 
102(2} (D) states.)

(2) Agencies subject to state or local 
requirements comparable to NEPA shall 
be joint lead agencies (unless 
specifically barred by some other law) 
in cooperation with FAA. Such 
cooperation, in the works of CEQ 
1506.2(c), “* * * shall to the fullest 
extent possible include joint 
environmental impact statements.’'

(3) State or local agencies which do 
not qualify as lead agencies under the 
conditions given in (1) and (2) above 
may not be lead agencies but may be 
cooperating agencies if they have 
jurisdiction by law or special expertise 
with respect to environmental impacts 
involved.

c. CEQ 1506.5(c) provides that * * ** *  
any environmental impact statement 
prepared pursuant to die requirements 
of NEPA shall be prepared directly by or 
by a contractor selected by the lead 
agency or where appropriate under 
section 1501.6(b), a cooperating agency." 
Further, it is intended that “* * * die 
contractor be chosen solely by the lead 
agency, or by the lead agency in

: cooperation with cooperating agencies, 
or where appropriate by a cooperating 
agency to avoid any conflict of interest.”

d. Under the provisions set forth 
above and when a determination has 
been made to have a contractor prepare 
the environmental impact statement, the 
contractor shall be selected either by the 
FAA or:

(1) A state agency with statewide 
jurisdiction and responsibility for action 
per section 102(2)(D) of NEPA.

(2) A state or local agency which is
subject to state or local requirements 
comparable to NEPA (“NEPA-like” state 
or local agency). —

A cooperating agency may also select 
contractors. However, its role is limited 
to providing information and analyses 
within its own area of special expertise 
or jurisdiction. It may obtain such data 
by contract under its own selection 
procedures. It would not be expected to 
select a contractor to prepare the entire 
FAA environmental impact statement

e. In any case where a contractor 
prepares an environmental impact 
statement, section 1506.5(c) requires that 
“Contractors shall execute a disclosure 
statement prepared by the lead agency, 
or where appropriate the cooperating 
agency [for its portion], specifying that 
they have no financial or other interest 
in the outcome of the project” 
Furthermore, “* * * the responsible

Federal official shall furnish guidance 
and participate in the preparation and 
shall independently evaluate the 
statement prior to its approval and take 
responsibility for its scope and 
contents.”

f. When an agency as defined in 
paragraph d above elects to use a 
contractor to prepare an environmental 
impact statement, the contractor may be 
under contract either to that agency or 
the sponsor as long as the contractor is 
selected by the lead agency. The 
selection processes to be used will be 
based on principles in Advisory Circular 
150/5100-9. This advisory circular was 
written to provide guidance to airport 
sponsors in the selection and 
employment of architectural, 
engineering, and planning consultants 
under the FAA Airport Development 
Aid and Planning Grant Programs. 
However, its principles apply to the 
selection of contractors to prepare 
environmental impact statements. The 
selection criteria and procedures therein 
shall be applied to the fullest extent 
applicable—with the obvious exception 
that FAA (or another lead agency) 
makes the selection. Further, the 
selecting agency must advise potential 
contractors of the requirement to sign 
the disclosure statement described in-, 
paragraph e above. The disclosure 
statement shall include language 
equivalent to the following: “We, [name 
a ffirm ), do hereby certify that we have 
no financial or other interests in the 
execution or outcome of the proposed 
development at [airport)."

77. Use o f Information.
a. CEQ 1506.5(c) specifically provides 

“Nothing * * * is intended to prohibit 
any agency from requesting any person 
to submit information to it or to prohibit 
any person from submitting information 
to any agency.”

b. The use of information obtained in 
the manner set forth above may obviate 
the need for extensive contractual 
efforts in preparing an environmental 
impact statement. It must be cautioned, 
however, that any information received 
from the airport sponsor or others shall 
be used only after evaluation and 
acceptance of its contents by the FAA. 
Further, to the extent that the 
information represents a significant 
background paper, the names and 
qualifications of those persons primarily 
responsible for its preparation together 
with the identification of persons 
responsible for particular analyses shall 
be listed for incorporation in the list of 
preparers of the environmental impact 
statement (see paragraph 87).

78. Preparation o f a Draft 
Environm ental Im pact Statem en t As a 
result of the scoping process, the

responsible official should have a 
detailed analysis of the significant 
issues and impacts from the various 
cooperating agencies and others who 
were assigned responsibilities as 
described in paragraph 75. The 
responsible official’s task of preparing 
the environmental impact statement at 
this point involves collating the results, 
conducting a detailed evaluation, and 
adding the necessary cover sheet, 
summary, etc., as may be needed to 
compete the document and prepare it for 
circulation. If a contractor has been 
hired to prepare the environmental 
impact statement, the responsible 
official is s till required to independently 
evaluate the statement and be 
responsible for its scope and contents. 
When in-house expertise is insufficient 
to evaluate independently, it may be 
necessary to supplement FAA expertise 
with either cooperating agency or 
independent contactor assistance. A 
detailed description of the 
environmental impact statement 
contents and processing of the 
completed document are given in 
Chapters 8 and 9.

79. Reserved.

Chapter 8. Environmental Impact 
Statement Contents

80. Format.
a. CEQ 1502.10 recommends a 

standard format, which is to be followed 
for Airports Program environmental 
impact statements, as follows: “(a)
Cover Sheet (b) Summary, (c) Table of 
Contents, (d) Purpose of and Need for 
Action, (e) Alternatives Including 
Proposed Action * * *. (f) Affected 
Environment, (g) Environmental 
Consequences * * *. (h) List of 
Preparers, (i) List of Agencies, 
Organizations, and Persons to Whom 
Copies of the Statement are Sent, (j) 
Index, (k) Appendices (if any)."

b. CEQ 1502.11 through 1502.18 require 
the inclusion of specific information in 
respective sections of the environmental 
impact statement. The following 
paragraphs provide additional 
instructions.

81. C over Sheet, Summary, and Table 
o f Contents.

a. The cover sheet shall include the 
information required in CEQ 1502.11 
plus a heading as follows: “Department 
of Transportation, Federal Aviation 
Administration, Draft (or Final) 
Environmental Impact Statement. This 
statement is submitted for review 
pursuant to the following public law 
requirements: [list those applicable; e.g., 
section 102(2)(C) of the National 
Environmental Policy Act of 1969, 
section 16(c)(4) of the Airport and 
Airway Development Act of 1970, as
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amended, section 4(f) of the Department 
of Transportation Act of 1966].”

b. In addition to the requirements of 
CEQ 1502.12, Airports Program 
environmental impact statement 
summaries shall highlight evidence in 
the environmental impact statement 
which supports required assurances and 
indicate mitigation measures which are 
proposed. The summary of the final 
environmental impact statement shall 
specify any mitigation measures which 
are a condition of approval and identify 
any monitoring to be done. In addition, 
the final environmental impact 
statement summary shall identify the 
environmentally preferable alternative 
or alternatives and the FAA’s preferred 
alternative (in most cases, the proposed 
action); including reasons for these 
choices.

82. Purpose o f and N eed  fo r the 
A ction. CEQ 1502.13 states "The 
statement shall briefly specify the 
underlying purpose and need to which 
the agency is responding in proposing 
alternatives including the proposed 
action.” Normally, the purpose and need 
as described in the environmental 
assessment will suffice for purposes of 
the environmental impact statement.

83. A lternatives, Including the 
Proposed A ction.

a. CEQ 1502.14 states that "This 
section is the heart of the environmental 
impact statement.” Further, it is to be 
"Based on the information and analysis 
presented in the sections on the 
Affected Environment [paragraph
84] * * * and the Environmental 
Consequences [paragraph 85] * * 
Paragraph 47c includes key references 
and extent of analysis of alternatives in 
the environmental assessment. During 
scoping, the environmental assessment 
shall be reviewed for those alternatives 
which should be dropped from further 
consideration. However, eliminated 
alternatives are to be identified in the 
environmental impact statement with a 
simple explanation of why no further 
investigation was necessary. 
Alternatives covered in the 
environmental assessment may require 
expansion of certain portions. During 
the scoping process (paragraph 74), 
those areas needing additional work 
shall be identified.

b. Both section 16(c)(4) of the Airport 
Act and section 4(f) of the DOT Act 
require a finding that "no feasible and 
prudent alternative” exists. The terms 
“feasible” and “prudent” are separate 
criteria and refer to sound engineering 
principles and sound Judgment, 
respectively. A construction alternative, 
for example, may be feasible if, as a 
matter of sound engineering principles, 
it can be built. It may not be prudent,

however, because of safety, policy, 
environmental, social, or economic 
consequences. The environmental 
documentation must show that no 
feasible and prudent alternative exists 
when all factors (safety, national policy, 
efficiency, economic, social, and 
environmental) are considered.

c. When section 16(c)(4) of the Airport 
Act is applicable, the FAA shall 
authorize no project under the Airport 
Development Aid Program involving 
airport location* a major runway 
extension, or runway location found to 
have an adverse effect unless he shall 
render a finding in writing, following a 
full and complete review, that no 
feasible and prudent alternative to the 
project exists and that all possible steps 
have been taken to minimize such 
adverse effect. The environmental 
impact statement must include sufficient 
information to support such a conclusion 
where applicable. However, the section 
16(c)(4) finding is not made until the 
final decision on the action is rendered 
(see paragraph 98).

d. Project development involving 
section 4(f) of the DOT Act does not 
necessarily fall within the processing 
requirements of NEPA, section 102(2)(C). 
However, regardless of which action 
choice is appropriate, the documentation 
must contain an assessment of 
alternatives and evidence of planning to 
minimize harm to the section 4(f) land. 
To comply with section 4(f), it is 
necessary to show that a rejected 
alternative to a proposed action 
presents unique problems or that the 
costs or community disruption it entails 
reach extraordinary magnitudes. For 
additional guidance relative to section 
4(f), see paragraphs 47e(7) and 85g.

e. A no practicable alternative finding 
is required for construction activity in a 
wetland area and for significant 
encroachment on a floodplain. This 
finding is further explained in 
paragraphs 47e(ll)fe) and 47e(12)(g\3.

f. CEQ 1505.2 requires that an 
agency’s record of decision specify the 
alternative or alternatives which were 
considered to be environmentally 
preferable. Whether an alternative is 
“environmentally preferable" is a matter 
of judgment on the part of the 
responsible official when considering 
the potential environmental impacts of 
the various alternatives considered.

84. A ffected  Environment. CEQ
1502.15 states that "The environmental 
impact statement shall succinctly 
describe the environment of the area(s) 
to be affected or created by the 
alternatives under consideration. The 
descriptions shall be no longer than is 
necessary to understand the effects of 
the alternatives. Data and analyses in a

statement shall be commensurate with 
the importance of the impact, with less 
important material summarized, 
consolidated, or simply referenced. 
Agencies shall avoid useless bulk in 
statements and shall concentrate effort 
and attention on important issues. 
Verbose descriptions of the affected 
environment are themselves no measure 
of the adequacy of an environmental 
impact statement.” The description of 
the affected environment as contained 
in the environmental assessment 
(reference paragraph 47d) will usually 
suffice for the environmental impact 
statement, unless these is a particular 
significant impact area for which 
additional data may be necessary to 
understand the effects.

85 . Environm ental Consequences. Per 
CEQ 1502.16, "This section forms the 
scientific and analytic basis for the 
comparisons under section 1502.14 
[alternatives, as described in paragraph 
83 above]. It shall consolidate the 
discussions of those elements required 
by sections 1Q2(2)(C) (i), (it), (iv), and (v) 
of NEPA which are within the seqpe of 
the statement and as much of section 
102(2)(C)(iii) [alternatives] as is 
necessary to support the comparisons. 
The discussion will include the 
environmental impacts of the 
alternatives including the proposed 
action, any adverse environmental 
effects which cannot be avoided should 
the proposal be implemented, the 
relationship between short-term uses of 
man’s environment and the maintenance 
and enhancement of long-term 
productivity, and any irreversible or 
irretrievable commitments of resources 
which would be involved in the proposal 
should it be implemented. This section 
should not duplicate discussions in 
section 1502.14. It shall include 
discussions of:

a. "Direct effects and their 
significance [reference section 1508.18 
for definition of ‘effects’ both direct and 
indirect] * * *

b. “Indirect effects and their 
significance * * *

c. “Possible conflicts between the 
proposed action and the objectives of 
Federal, regional, State, and local (and 
in the case of a reservation, Indian tribe) 
land use plans, policies and controls for 
the area concerned. (See section 
1506.2(d) [Elimination of duplication 
with State and local procedures].)

d. “The environmental effects of 
alternatives including the proposed 
action. The comparisons under section 
1502.14 will be based on this discussion.

e. "Energy requirements and 
conservation potential of various 
alternatives and mitigation measures.



Federal R egister /  Vol. 45, No. 166 /  M onday, August 25, 1980 /  N otices 56653

f. "Natural or depletable resource 
requirements and conservation potential 
of various alternatives and mitigation 
measures.

g. "Urban quality, historic and cultural 
resources, and the design of the built 
environment, including the reuse and 
conservation potential of various 
alternatives and mitigation measures.

h. “Means to mitigate adverse 
environmental impacts (if not fully 
covered under section 1502.14(f)).”

Specific environmental impact areas 
to be discussed “as much as is 
necessary to support the comparisons 
[of alternatives]” are described in detail 
in the following subparagraphs. Impacts 
shall be analyzed for each alternative, 
including the proposed action which is 
treated in detail in the environmental 
impact statement. The draft statement 
shall include, under appropriate impact 
categories, all applicable permit or 
license requirements and shall indicate 
any known problems with obtaining 
them. Hie draft statement shall also 
report on the status of any special 
consultation required (such as 
consultation under the Endangered 
Species Act Amendments, the National 
Historic Preservation Act, the Fish and 
Wildlife Coordination Act, etc.).

a. N oise.
(1) Paragraph 47e(l) presents the 

requirements for a noise analysis and 
the information needed in an 
environmental assessment. When an 
initial analysis indicates that the 
circumstances in 47e(l)(d) are exceeded, 
then an additional time above threshold 
type analysis shall be done. Using a 
methodology approved by die FAA, the 
data shall include as a mimimnm the 
average duration above 65 to 115 
decibels (in 10 decibel intervals) for 
existing and planned noise sensitive 
areas. The data shall be presented for a 
24-hour day in evening (7 p.riR to 10 p.m.) 
and night (10 p.m. to 7 a.m.) periods on a 
grid pattern not to exceed 3,000-foot 
intervals. Equal noise exposure contours 
shall be developed for each alternative 
(including the no action alternative) 
considered in detail in the 
environmental impact statement 
whenever any land use planning or 
noise abatement procedures are 
assoicated with the project. Such 
contours shall include at least the 65 
and 75 Ldn or 65 or 75 CNEL and shall 
be developed using the same data base 
as used for the time above analysis for 
each reasonable alternative.

(2) The text and graphics developed 
for the environmental assessment shall 
be reviewed and refined as necessary. 
Aerial photographs, when available, 
may be very helpful in illustrating the 
relationship of the airport to surrounding

land uses and development. When the 
proposal will result in an increase in 
noise sensitive areas or numbers of 
people exposed to noise impacts and is 
highly controversial on this basis, the 
analysis shall include directly or by 
reference discussion of potential effects 
of noise on hearing, communication, and 
sleep interference, both for outdoor and 
indoor activities giving appropriate 
consideration to the effects of 
construction, climate, and lifestyles. 
Inclusion of data on background or 
ambient noise levels is helpful in this 
regard. Selective monitoring to obtain 
such data j s  encouraged when such data 
is not otherwise available. Other 
discussion such as effects of noise on 
animals shall be included only to the 
extent relevant to the situation and 
based on availably and reliable source 
data, which may be referenced.

(3) The analysis shall include noise 
from sources other than aircraft 
operations when the effects are 
comparable with or exceed aircraft 
noise. The result of any monitoring done 
to verify or refine noise data shall be 
included.

(4) Mitigation measures which are in 
effect or proposed, including noise 
abatement procedures and land 
acqüisition, shall be described and the 
relationship to the proposal explained.

b. Land Use. When significant noise 
impacts occur over noise sensitive areas 
(e.g., residential neighborhoods; 
educational, health, and religious 
structures and sites; and outdoor 
recreational, cultural, and historic sites), 
the analysis shall include a discussion 
of the noise impact over each such area 
Under various alternatives compared to 
existing conditions. This includes size 
and location of residential areas 
exposed to specific noise levels, 
numbers of people and schools affected, 
and such other information as may be 
appropriate. Any mitigation measures to 
be taken in addition to those associated 
with noise impacts or relocation, such as 
insulation, changes in zoning, or other 
land use controls, shall be discussed.
The greater the degree of existing and 
potential impacts over noise sensitive 
areas, the closer attention shall be paid 
to the requirements of section 18(a)(4) of 
the Airport Act, as described in 
paragraph 47e(2). The development and 
adoption of airport noise control and 
land use compatibility studies may be 
helpful in this regard.

c. S o cia l Im pacts. As set forth in 
paragraph 47e(3), when the 
environmental assessment indicates the 
potential for significant impact because 
of relocation or other co mmunity 
disruption, additional analysis is needed 
in the environmental impact statement

to describe the degree of impact and 
measures to minimize such adverse 
effects. If an insufficiency of available 
relocation housing is indicated or has 
engendered a high degree of 
controversy, a thorough analysis of 
efforts made to remedy the problem 
shall be reflected in the environmental 
impact statement including if necessary 
provision for housing of last resort as 
authorized by section 206(a) of the 
Uniform Relocation Assistance and Real 
Property Acquisition Policies Act of 
1970. If business relocation would cause 
appreciable economic hardship on the 
community, if significant changes in 
employment would result directly from 
the action, or if community disruption is 
considered substantial, the 
environmental impact statement will 
include a detailed explanation of the 
effects and the reasons why significant 
impacts cannot be avoided.

d. Induced Socioeconom ic Im pacts. 
When the environmental assessment 
pursuant to paragraph 47e(4) indicates 
substantial induced or secondary effects 
directly attributable to the proposal, a 
detailed analysis of such effects shall be 
included in the environmental impact 
statement. As pertinent and to the 
extent known or predictable, such 
factors as effects on regional growth and 
development patterns, spin-off jobs 
created, and induced impacts on the 
natural environment shall be described.

e. A ir  Quality.
(1) Paragraph 47e(5) describes the 

requirements for air quality analyses for 
an environmental assessment. When the 
thresholds in paragraph 47e(5)(c) are 
exceeded or when the responsible 
official otherwise judges that a 
significant or highly controversial air 
quality issue exists, additional analysis 
shall be performed in consultation with 
the State air quality board, designated 
air quality region, and/or the EPA, as 
appropriate. The type of analysis 
required depends on the particular 
situation and the information needed by 
the State or Federal air quality officials 
who will be reviewing the results. If 
thresholds have been exceeded for a 
designated Nonattainment pollutant, 
pollution offset procedures must be 
taken in accordance with the EPA 
guidelines implementing section 173 of 
the Clean Air Act Amendments.
Inclusion of state and Federal agencies 
with air quality expertise in the scoping 
process as cooperating agencies will be 
helpful in identifying other specific 
analyses to be undertaken such as the 
investigation of hot spots, monitoring, or 
modeling.

(2) In general, modeling can be 
considered to be one of two types— 
proportional and dispersion.
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Proportional models are useful in 
assessment of impacts of emissions on 
an area or regional basis, particularly 
the precursor pollutants such as 
hydrocarbon and nitrogen oxide (which 
are precursors to oxidants). Proportional 
models may also be used to determine 
impacts of pollutants with local 
significance (carbon monoxide, nitrogen 
dioxide, sulfur dioxide, and 
particulates). Dispersion modeling is 
limited to pollutants with local 
significance. Details on appropriate use 
of these models may be obtained by 
consultation with the FAA’s Office of 
Environment and Energy.

(3) Alternative mitigation measures 
may be included in detailed analyses. 
The air quality certification requirement 
for Airport Development Aid Program 
applications for projects involving 
airport location, runway location, or a 
major runway extension is described in 
paragraph 47e(5)(e).

f. W ater Quality. Paragraph 47e(6) 
deals with the examination of potential 
water quality impacts in an 
environmental assessment. When the 
thresholds identified in paragraph 
47e(6)(c) indicate the potential for 
significant water quality impacts, 
additional analysis in consultation with 
affected agencies will be necessary. 
Specific information or studies may be 
required by state or Federal officials 
with specific water quality types of 
jurisdiction or permit responsibility. The 
type of analysis required depends on the 
particular situation and may be 
determined through agreements reached 
during scoping. The water quality 
certification requirement for projects 
involving airport location, runway 
location, or a major runway extension is 
discussed in paragraph 47e(5)(e).

g. Departm ent o f  Transportation A ct, 
Section 4(f). Application of paragraph 
47e(7) will identify if section 4(f) of the 
DOT Act is involved in the proposal.
The environmental assessment will 
reflect the results of early consultation, 
including identification of the effects 
and acceptable mitigation measures. 
When the threshold in paragraph 
47e(7)(f) is exceeded, the FAA shall 
consult with the officials having 
jurisdiction over the section 4(f) lands 
and other agencies as necessary. The 
environmental impact statement shall 
thoroughly analyze and document 
alternatives that would avoid the 
section 4(f) land and provide detailed 
measures to minimize harm.

h. H istoric, Architectural, 
A rcheological, and Cultural Resources.

(1) The initial requirements for the 
evaluation of historical, architectural, 
archeological, and cultural resources are 
presented in paragraph 47e(8). If the

thresholds in paragraph 47e(8)(b)4 or 
47e(8)(c)5 are exceeded, further 
examination is necessary as indicated 
below under the appropriate law to 
which the threshold applies. If section 
4(f) is involved as determined according 
to the instructions in paragraph 
47e(8)(d), the analysis indicated in 
paragraph 85g will apply if the impact 
on 4(f) land is significant. The DOT 4(f) 
section of the environmental impact 
statement may cross reference the 
historical/archeological analysis.

(a) National Historic Preservation Act 
of 1966, as amended.

1 When a determination of adverse 
effect has been made, the consultation 
procedures of the Advisory Council on 
Historic Preservation (38 C.F.R. Part 
800.4(d) shall be followed. Two weeks 
prior to a formal request for review to 
the Advisory Council the responsible 
official shall notify APP-60Q, and APP- 
600 shall consult with the Office of the 
Assistant Secretary for Policy and 
International Affairs. The responsible 
official shall submit the preliminary case 
report and request comments from the 
Council, notify the State Historic 
Preservation Officer, and proceed with 
the consultation. (If the FAA is already 
preparing a draft environmental impact 
statement because of other significant 
impacts, this draft statement can be 
submitted as the preliminary case 
report. Circulation of the draft statement 
will constitute a request for Council 
comments if  the FAA so requests in the 
cover letter transmitting the draft.) The 
sponsor shall provide information and 
participate in the consultation process 
with and under the guidance of the FAA.

2  The consultation process includes 
consideration of feasible and prudent 
alternatives to avoid the adverse effects 
on National Register or eligible property, 
of mitigation measures, and of accepting 
adverse effects. The FAA has the final 
judgment on whether the appropriate 
action choice is an environmental 
impact statement or a finding of no 
significant impact. Advice from the 
Advisory Council and the State Historic 
Preservation Officer may assist the FAA 
in making this judgment.

a If the consulting parties agree on 
an alternative to avoid or satisfactorily 
mitigate adverse effects, a memorandum 
of agreement shall be executed 
specifying how the proposed action will 
proceed to avoid or mitigate the adverse 
effects. In this case, the FAA may 
complete the environmental assessment 
by including in it the memorandum of 
agreement and may prepare a finding of 
no significant impact.

b If the consulting parties determine 
that there are no feasible and prudent 
alternatives that could avoid or

satisfactory mitigate the adverse effects 
but that it is in the public interest to 
proceed with the proposed action, a 
memorandum of agreement shall be 
executed. This memorandum may 
specify recording, salvage, or other 
measures that shall be taken to 
minimize adverse effects before the 
proposed action proceeds. It is likely 
that, in this circumstance, the impact on 
National Register or eligible properties 
will be considered significant and 
require the preparation of an 
environmental impact statement.

3 The Advisory Council on Historic 
Preservation may be a cooperating 
agency in the preparation of an 
environmental impact statement. 
Information developed for and during 
the consultation process will be 
sufficient for purposes of environmental 
impact statement documentation. The 
final impact statement shall include 
comments of the Advisory Council and a 
copy of any memorandum of agreement. 
(If a memorandum of agreement has 
been executed prior to circulation of a 
draft environmental impact statement, 
the memorandum shall be included in 
the draft.) Within 90 days after carrying 
out the terms of a memorandum of 
agreement, the FAA is required to report 
to all signatories on the actions takdn.

(b) Archeological and Historic 
Preservation Act of 1974.

1 When a determination of adverse 
effect has been made, the instructions in 
subparagraphs (a) 1, 2, and 3 apply 
except that the Heritage Conservation 
and Recreation Service may be a 
cooperating agency for purposes of 
environmental impact statement 
preparation.

2  If salvage is involved, the FAA 
may use not more than 1 percent of the 
Federal share of the project for this 
purpose except that the 1 percent 
limitation does not apply if the project 
involves $50,000 or less.

3 If the FAA finds in the course of 
project construction that significant 
resources will be irrevocably lost or 
destroyed, the FAA must notify the 
Heritage Conservation and Recreation 
Service of this situation and include 
information relevant to the matter. The 
FAA then has a responsibility to take 
action in accordance with the 
Archeological and Data Preservation 
Act to recover, protect, and preserve 
such resources.

i. B iotic Com m unities (including both 
flora  and fauna).

(1) Paragraph 47e{9) presents the 
requirements for the analysis of biotic 
community impacts and the information 
needed in an environmental assessment. 
When the initial analysis indicates that 
the thresholds in subparagraph (c) or (d)
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are exceeded, the FAA shall make the 
judgment on the significance of potential 
impacts. The FAA will consult with the 
U.S. Fish and Wildlife Service, the 
National Marine Fisheries Service, state 
or local wildlife agencies, and others as 
necessary in order to make this 
judgment.

(2) If impacts are judged to be 
significant, further detailed analysis 
may include:

(a) Use of aerial photographs and field 
reconnaissance to verify biotic 
community types and to observe wildlife 
or its traces.

(b) Determining the significance of 
various habitats proposed for removal 
and species that would be displaced, 
including the importance of flora and 
fauna species inhabiting the area, the 
range of various species, and the 
location of nesting and breeding areas.

(c) A more detailed analysis of other 
impact areas (e.g., noise, air quality, 
water quality, induced development) as 
may be necessary to determine biotic 
impacts.

(d) Mitigation measures.
(e) A judgment as to what extent the 

proposed action and its alternatives will 
alter ecological systems.

(3) If the proposed project affects 
water resources and thereby invokes the 
Fish and Wildlife Coordination Act, the 
FAA shall give full consideration'to the 
recommendations of the Fish and 
Wildlife Service and the state wildlife 
agency and shall assure that the project 
plan includes such justifiable means and 
measures for wildlife purposes as the 
FAA finds should be adopted to obtain 
maximum overall project benefits.

(4) If significant biotic community 
impact relates either to use of section 
4(f) lands or to endangered or 
threatened species, those sections of the 
environmental impact statement may 
incorporate or cross-reference the biotic 
community analysis as appropriate.

j. Endangered and Threatened Sp ecies 
o f Flora and Fauna.

(1) Paragraph 47e(10) presents the 
requirements for the analysis of 
potential impacts on endangered and 
threatened species and the information 
needed in an environmental assessment. 
When the threshold in paragraph 
47e(10)(c)3 or (d)J is  exceeded, the FAA  
sh a ll forw ard the environm ental 
assessm ent (or separate biological 
assessm ent) to the U.S. Fish and 
W ildlife Service or the N ational M arine 
F isheries Service, w hichever has 
jurisdiction, together with a request to 
in itiate consultation under section  7(a) 
o f the Endangered Species A ct  
Am endm ents o f 1978.

(2) If the biological opinion from the 
Fish and Wildlife Service or the

National Marine Fisheries Service 
concludes that the proposed action is 
not likely to jeopardize the continued 
existence of listed species or destroy or 
adversely modify critical habitat, the 
FAA may conclude that impacts are not 
significant. On the other hand, the 
biological opinion may conclude that the 
proposed action does pose jeopardy and 
may suggest reasonable and prudent 
alternatives to avoid jeopardizing 
species or adversely modifying critical 
habitat. In this case, if  the FAA and the 
airport sponsor accept an alternative 
proposed by the Fish and Wildlife 
Service or the National Marine Fisheries 
Service or propose another alternative 
which proves acceptable to these 
Services, the FAA may also conclude 
that impacts are not significant.

(3) If neither of the above conditions 
in paragraph (2) apply, the potential 
impact is considered significant. In the 
preparation of an environmental impact 
statement, the FAA shall request the 
Fish and Wildlife Service or National 
Marine Fisheries Service to be a 
cooperating agency on the basis of its 
jurisdiction. Further detailed analysis 
may consider:

(a) Any previously unconsidered 
mitigation measures or project 
modifications which would lessen 
impacts so as not to jeopardize species 
or destroy or modify critical habitat.

(b) Whether further biological 
assessment would be profitable to 
pursue in terms of likelihood of changing 
the biological opinion.

(c) Whether the FAA or the airport 
sponsor will request an exemption under 
section 7(g) of the Endangered Species 
Act Amendments.

k. W etlands.
(1) Paragraph 47e(ll) presents the 

requirements for the analysis of impacts 
on wetlands and the information needed 
in the environmental assessment. When 
the initial analysis indicates that the 
applicable thresholds are exceeded or 
when an agency having special interest 
in a wetlands area indicates potential 
significant impacts o f the proposal the 
FAA shall examine all relevant factors 
and make the judgment on the 
significance of the impacts. The FAA 
will consult as necessary with the U.S. 
Fish and Wildlife Service, the National 
Marine Fisheries Service, the Corps of 
Engineers, the EPA, and state and local 
natural resource and wildlife agencies in 
order to make this judgment. Any of 
these agencies may become cooperating 
agencies on the basis of their 
jurisdiction or expertise. Permitting 
agencies may become joint lead 
agencies. The FAA shall make every 
effort to assure that any environmental 
document prepared by the FAA meets

the needs of permitting agencies. 
(Reference paragraphs 75b and 75c.)

(2) If impacts are judged to be 
significant, further detailed analysis 
shall include the following as applicable 
to the proposal:

(a) Considerations specified in 
Executive Order 11990, Protection of 
Wetlands:

1  “public health, safety, and welfare, 
including water supply, quality, recharge 
and discharge; pollution; flood and 
storm hazards; and sediment and 
erosion;”

2  “maintenance of natural systems, 
including conservation and long term 
productivity of existing flora and fauna, 
species and habitat diversity and 
stability, hydrologic utility, fish, wildlife, 
timber, and food and fiber resources;”

3 “other uses of wetlands in the public 
interest, including recreational, 
scientific, and cultural uses.”

(b) An opinion, based on the above 
considerations, of the proposal’s overall 
effect on the survival and quality of the 
wetlands.

(c) Aeronautical safety, transportation 
objectives, economics, and other factors 
bearing on the problem.

(d) Further consideration of the 
practicability of any alternatives.

(e) Inclusion of all practicable 
measures to minimize harm.

(3) Pursuant to the Fish and Wildlife 
Coordination Act, the FAA shall apply 
the instructions contained in paragraph 
85i above.

(4) If a state Coastal Zone 
Management Program or section 4(f) of 
the DOT Act are significantly involved, 
the instructions under paragraphs 85m 
and 85g respectively, are to be followed.

1. Floodplains.
(1) Paragraph 47e(12) presents the 

requirements for the analysis of impacts 
on floodplains and the information 
needed in the environmental 
assessment. When the initial analysis 
indicates that the applicable thresholds 
established in paragraph 47e(12)(d) or 
47e(12)(j) are exceeded, the FAA shall 
prepare an environmental impact 
statement. Federal, state, or local 
agencies with floodplain jurisdiction 
and expertise may become cooperating 
agencies.

(2) Further analysis shall include the 
following as applicable to the proposal:

(a) A more detailed analysis of other 
impact areas (e.g., water quality, 
induced development, construction 
impacts) as may be necessary to 
determine more precisely the impacts on 
the natural and beneficial floodplain 
values* including alterations to the 
present flood storage volume and 
flooding cycle.
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(b) A more detailed assessment of the 
risk to human life and potential future 
damage to the transportation facility or 
other property within the floodplain.

(c) Aeronautical safety, transportation 
objectives, economics, and other factors 
bearing on the problem.

(d) Further consideration of the 
practicability of any alternatives.

(e) Inclusion of all practicable 
measures to minimize harm and to 
restore and preserve the natural and 
beneficial floodplain values affected. 
Commitments to later compliance with 
special flood related design criteria or 
the imposition, in advance, of protective 
conditions may be warranted in some 
situations.

(f) Evidence that the action conforms 
to applicable state and/or local 
floodplain protection standards.

m. Coastal Zone Management 
Program:

(1) The procedures for determining 
consistency with approved state coastal 
zone management programs are outlined 
in paragraph 47e(13). u a state which 
has such a program raises an objection 
based on inconsistency of the proposed 
action with its program, FAA shall not 
approve such action unless the objection 
is satisfied or successfully appealed by 
the sponsor to the Secretary of 
Commerce. The process will normally be 
completed prior to a determination by 
the FAA whether or not an 
environmental impact statement is 
needed for the proposal. If any issues 
remain that have not been resolved 
regarding the relationship of the action 
to an approved coastal zone 
management program, such issues shall 
be identified in the scoping process and 
resolved in the environmental impact 
statement. In this situation, the state 
coastal zone management agency shall 
be invited to participate in die scoping 
process.

(2) If there is no approved state 
program for a coastal area and there 
appear to be significant impacts per 
paragraph 47e(13)(a), the FAA shall 
consult as necessary with state and 
Federal agencies with jurisdiction and 
expertise to determine any additional 
needs for detailed coastal and marine 
studies.

n. Prime and Unique Farmland.—If 
upon review of the environmental 
assessment the local USDA office finds 
that potential significant environmental 
impacts exist according to the threshold 
established in paragraph 47e(14)(c), 
additional analysis is needed in the 
environmental impact statement. The 
FAA shall ask USDA to be a 
cooperating agency. The analysis may 
evaluate the impacts on agricultural 
production in the area, any disruption of

the farming community either as a direct 
result of construction or by changes in 
land use associated with the action, and 
measures to minimize the harm. Such 
measures may include adjustment in the 
action to reduce the amount of prime or 
unique farmland taken out of production 
or retaining as much of the land as 
possible for agricultural use by 
incorporation into compatible land use 
plans.

o. Energy Supply and Natural 
Resources.—Additional analysis in an 
environmental impact statement is 
needed if the examination as described 
in paragraph 47e(15) indicates that the 
thresholds are exceeded. Such analysis 
shall include additional detail as needed 
to fully explain the degree of the 
problem and measures to be taken to 
minimize the impact. Measures such as 
more efficient airfield design, ground 
access improvements, or energy efficient 
building design shall lie considered and 
described where applicable and 
incorporated in the action to the extent 
possible. The Department of Energy may 
be a cooperating agency and be of 
assistance in determining additional 
specific analysis needed and in judging 
the seriousness of impacts.

p. Light Emissions.—The description 
of potential annoyance from airport 
lighting and measures to minimize the 
effects as contained in an environmental 
assessment per paragraph 47e(16) will 
usually be sufficient for an 
environmental impact statement, in 
which case no further analysis is 
necessary. Further consideration may 
concentrate on previously unconsidered 
mitigation measures and alternatives. It 
is possible that the responsible FAA 
official will judge that a special lighting 
study is warranted.

q. Solid Waste Impacts.—The 
information in the environmental 
assessment as discussed in paragraph 
47e(18) will usually be sufficient to 
describe any solid waste impacts 
related to the action. Only if significant 
problems are anticipated with respect to 
meeting any applicable local, state, or 
Federal regulations on solid waste 
management will any additional 
information or analysis be needed. 
Additional data may include results of 
any further consultation with affected 
agencies and measures to be taken to 
minimize the impacts. Disposal which 
would adversely affect water quality or 
other impact categories may be 
discussed under those categories or 
appropriately cross-referenced.

r. Construction Impacts.—The 
environmental assessment shall usually 
contain sufficient discussion of 
construction impacts, per paragraph 
47e(19), to obviate the need for any

further information in an environmental 
impact statement. In an unusual 
circumstance where a construction 
impact would create significant 
consequences which cannot be 
mitigated, a more thorough discussion is 
needed, including the results of contacts 
with those agencies which have 
concerns and the reasons why such 
impacts cannot be avoided or minimized 
to insignificant levels.

8. Design, Art, and Architectural 
Application:

(1) The environmental assessment will 
normally include appropriate discussion 
of the application of design, art, and 
architecture in mitigating adverse visual 
and other environmental impacts and 
encouraging enhancement of the 
environment In this context, the 
determination of “significant'’ impacts in 
this category sufficient of itself to 
require preparation of an environmental 
impact statement is usually not relevant 
nor is there need for more extensive 
detailed analysis in an environmental 
impact statement The environmental 
assessment shall be reviewed, however, 
to assure that appropriate consideration 
has been given as discussed in 
paragraph 41b.

(2) FAA can encourage but cannot 
impose application of design« a rt and 
architectural principles on anairport 
sponsor. Therefore, if additional 
information or analysis is needed in an 
environmental impact statement, it shall 
be discussed with and agreed upon by 
the sponsor. It should be noted that 
extensive detailed design concepts are 
not usually developed until after the 
environmental action has been 
completed. FAA Order 5100.35, Design, 
Art, and Architecture in Airport 
Development, prescribes guidelines for 
treating and promoting design, art, and 
architectural objectives in Airport 
Development Aid Program projects.

86. Adverse Impacts Which Cannot 
Be Avoided, Short Term Uses and Long 
Term Productivity, and Irreversible and 
Irretrievable Commitments of 
Resources.—These subjects shall be 
covered under the heading 
"Environmental consequences” in the 
environmental impact statement and 
need not be repeated in separate 
sections. The various impact categories 
described in paragraph 85 shall 
normally include and identify those 
adverse impacts which cannot be 
avoided. These discussions shall also 
examine, as applicable, the extent to 
which the proposal involves tradeoffs 
between short term environmental gains 
at the expense of long term losses or 
long term gains at the expense of short 
term losses and the extent to which the 
proposal forecloses or broadens future
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options. The extent to which the 
proposal would irreversibly and 
irretrievably curtail the range of 
beneficial uses of the environment shall 
be identified where significant. If new, 
unusual, or limited sources or types of 
materials are involved in a project, a 
quantitative estimate and description 
shall be included. Normally, labor and 
materials required to accomplish an 
airport development project do not 
significantly curtail the range of 
beneficial uses of the environment. 
Depletion of materials in short supply or 
significant irreversible changes in 
natural and cultural resources shall be 
covered.

87. L ist o f  Preparers, L ist o f  Parties to 
Whom Sent:

a. CEQ 1502.17 requires that ‘The 
environmental impact statement shall 
list the names, together with their 
qualifications (expertise, experience, 
professional disciplines), of the persons 
who were primarily responsible for 
preparing the environmental impact 
statement or significant background 
papers, including basic components of 
the statement. . . Where possible the 
persons who are responsible for a 
particular analysis, including analyses 
in background papers, shall be 
identified. Normally the list will not 
exceed two pages.”

b. CEQ 1506.5(a) states “If an agency 
requires an applicant to submit 
environmental information for possible 
use by the agency in preparing an 
environmental impact statement then
. . . the agency shall independently 
evaluate the information submitted and 
shall be responsible for its accuracy. If 
the agency chooses to use the 
information submitted by the applicant 
in the environmental impact statement, 
either directly or by reference, then the 
names of the persons responsible for the 
independent evaluation shall be 
included in the list of preparers.”

c. CEQ 1506.5(c) states with regard to 
environmental impact statements: “If 
the document is prepared by contract, 
the responsible Federal official. . . 
shall independently evaluate the 
statement prior to its approval and take 
responsibility for its scope and 
contents.” The names of the persons 
responsible for the independent 
evaluation shall be included in the list of 
preparers.

d. A list of agencies and organizations 
and persons to whom copies of the 
statement have been sent shall also be 
included.

88. Index and Appendices:
a. An index shall be included at the 

end of an environmental impact 
statement to assist the reader and 
facilitate review.

b. When an appendix is used, CEQ 
1502.18 requires that it: “(a) Consist of 
material prepared in connection with an 
environmental impact statement (as 
distinct from material which is not so 
prepared and which is incorporated by 
reference.. . . (b) Normally consist of 
material which substantiates any 
analysis fundamental to the impact 
statement (c) Normally be analytic and 
relevant to the decision to be made, (d) 
Be circulated with the environmental 
impact statement or be readily available 
on request.”

89. M iscellaneous.—CEQ 1502.21, .22, 
and .24 discuss in detail “incorporation 
by reference,” "Incomplete or 
unavailable information,” and 
"Methodology and scientific accuracy,” 
respectively. These sections should be 
reviewed for appropriate treatment of 
these instructions in an environmental 
impact statement.
Chapter 9. Environmental Impact 
Statement Processing

90. G enerab
a. This chapter applies to proposed 

Federal actions requiring an 
environmental impact statement. The 
process for an environmental impact 
statement is shown in steps 30 through 
46 of Appendix 1.

b. Environmental impact statements 
shall be reviewed by affected FAA 
program divisions and staff officers at 
the regional level prior to filing or public 
review. This internal review is to assure 
that related foreseeable agency actions 
by other FAA elements are properly 
covered in the draft statement and are 
coordinated with the appropriate action 
office so that commitments which are 
the responsibility of other divisions or 
offices will be carried out.

c. For adoption of another agency’s 
environmental impact statement, refer to 
CEQ 1506.3.

91. D istribution fo r  Federal R eview  o f  
D raft Environm ental Im pact 
Statem ents.—The FAA region or 
airports district office shall distribute 
the draft environmental impact 
statement, per steps 30 through 35 of 
Appendix 1, as follows:

a. D istribution fo r Headquarters 
R eview .—Five copies of the draft 
environmental impact statement, 
including the A-95 comments and the 
summary sheet, are to be forwarded to 
the Office of Airport Planning and 
Programming, APP-600, which shall be 
responsible for further distribution 
within the FAA and the Office of the 
Secretary of Transportation.

b. D istribution and Coordination for  
Intergovernm ental Review :

(1) Per CEQ 1503.1, comments on the 
draft environmental impact statement

shall be obtained from or requested of 
appropriate Federal, state, and local 
agencies including affected local 
jurisdictions.

(2) Federal agencies with jurisdiction 
by law or special expertise shall be 
asked to comment.

(3) For instructions on circulation of 
the summary in lieu of the full 
environmental impact statement, see 
CEQ 1502.19.

(4) Draft statements shall be . 
coordinated with the appropriate 
regional offices of other Federal 
agencies having jurisdiction.by law or 
special expertise except that statements 
to be coordinated with any component 
of DOI, DOC, or the Department of 
Energy (DOE) shall be sent directly to 
their Washington headquarters at the 
following address:

(a) Assistant Secretary—Program 
Policy, Attention: Director, 
Environmental Project Review, U.S. 
Department of the Interior, Washington,
D.C. 20240.

(b) Office of the Deputy Assistant 
Secretary for Environmental Affairs,
U.S. Department of Commerce, 
Washington, D.C. 20230.

(c) Division of NEPA Affairs, 
Department of Energy, Room 4G064,
1000 Independence Avenue, S.W., 
Washington, D.C. 20585 (only for airport 
actions having major energy-related 
consequences).

(5) Agencies will normally receive one 
copy of the draft environmental impact 
statement except as follows:

(a) Five copies of draft statements 
shall be sent to the appropriate regional 
office of the EPA.

(b) DOI shall receive:
1 Twelve copies (seven of the final) 

for projects in each state except those 
listed in 2  and 3 below.

2  Thirteen copies (eight of the final) 
for the projects in North and South 
Dakota, Nebraska, Kansas, Oklahoma, 
and Texas.

3  Fourteen copies (nine of the final) 
for projects in Alaska, Arizona, 
California, Colorado, Idaho, Montana, 
Nevada, New Mexico, Oregon, Utah, 
Washington, and Wyoming.

(6) One copy of draft statements on 
air carrier airports shall be sent to: 
Office of the General Counsel, Civil 
Aeronautics Board, 1825 Connecticut 
Avenue, NW., Washington, D.C. 20420.

c. A va ila bility  to the P ublic .—The 
draft environmental impact statement 
shall be made available for public 
review per CEQ 1506.6. Notices of 
availability shall specifically identify 
the person in the FAA to contact for 
status or other information on the 
environmental impact statement. 
Normally, this person will be the same
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as the one listed on the cover sheet per 
CEQ 1502.11(c) (also see paragraph 81a).

d. Filing with EPA.—The draft 
environmental impact statement shall be 
filed with EPA per CEQ 1506.9. The EPA 
will subsequently publish a notice in the 
Federal Register per CEQ 1506.10 which 
will begin the 90-day period after which 
the Federal action can be taken. Five 
copies of the draft statement shall be 
sent to: Office of Environmental Review, 
EIS Filing Section (A-104), U.S. 
Environmental Protection Agency, Room 
2119, Waterside Mall, 401 M Street,
S.W., Washington, D.C. 20460 
(Telephone: (202) 245-3006).

e. E stablishing Tim e Lim its.— 
Pursuant to CEQ 1506.10(c), in seeking 
comments FAA regional airports 
divisions may establish a time limit of 
not less than 45 days from publication of 
the notice by EPA per d above and 
receipt by other gencies for reply after 
which, if no comments are received, it 
may be presumed that the agency 
consulted has no comments to make. 
Fifteen-day extensions will normally be 
granted when requested by other 
agencies. When DOT section 4(f) is 
involved, a 60-day review period is 
normally required by DOI. Time limits 
shall take into account the magnitude 
and complexity of the statement and 
degree of public interest in the proposal.

92. Comm ents on the Draft 
Environm ental Im pact Statem ent:

a. CEQ 1503.3 addresses specificity of 
comments. If the responsible official 
considers that the comments received 
by a commenting agency have not been 
made in accordance with the intent of 
this section, consultation with that 
agency may be undertaken to rectify 
discrepancies.

b. It is expected that the extent of 
comments on the draft will be reduced 
commensurate with the degree of 
involvement of the commenting agencies 
in the scoping process. Problems raised 
by commenting agencies in the draft 
review which were thought to have been 
resolved during scoping may be 
discussed with or assigned to those 
agencies for resolution.

c. Comments from EPA are 
categorized by impact and statement 
adequacy according to the following 
criteria:

(1) The impact is rated by EPA as:
LO—Lack of Objections, ER— 
Environmental Reservations, or EU— 
Environmentally Unsatisfactory.

(2) The statement adequacy is 
categorized by EPA as: 1—Adequate,
2—Insufficient Information, or 3— 
Inadequate.

93. R ecirculation o f the Draft.—CEQ 
1502.9(a) instructs that “If a draft 
statement is so inadequate as to

preclude meaningful analysis, the 
agency shall prepare and circulate a 
revised draft of the appropriate portion. 
The agency shall make every effort to 
disclose and discuss at appropriate 

. points in the draft statement all major 
points of view on the environmental 
impacts of the alternatives including the 
proposed action.

94. Preparation and R eview  o f F in al 
Environm ental Im pact Statem ents:

a. Final environmental impact 
statements shall be prepared in 
accordance with CEQ 1503.4 (step 36 in 
Appendix 1). The contents of a final 
environmental impact statement shall be 
those described for the environmental 
assessment in paragraph 47 as 
expanded and elaborated on during the 
more detailed analyses of significant 
issues* as discussed in paragraphs 80 
through 86, and as revised following 
review of the draft statement. The final 
statement shall contain a concise status 
report (which may be included in the 
summary or an appendix) on the 
compliance or anticipated compliance 
with permit or license requirements.

b. The environmental impact 
statement shall include evidence and 
required consultation to support any. 
assurances if applicable to the Federal 
action. The assurances themselves will 
not be made until the record of decision.

(1) For all airport development there 
shall be evidence to support the 
following Airport Development Aid 
Program grant assurances as required by 
the Airport Act.

(a) The project is reasonably 
consistent with existing plans of 
planning agencies for development of 
the area (section 16(c)(1)(A));

(b) Fair consideration has been given 
to the interest of communities in or near 
the project location (section 16(c)(3));

(c) Appropriate action has been or 
will be taken to restrict, to the extent 
reasonable, the use of land in the 
vicinity of the airport to purposes 
compatible with airport operations 
(section 18(a)(4));

(d) Appropriate air and water quality 
certificates have, been or will be 
obtained (section 16(e)) for projects 
involving airport location, runway 
location, or a major runway extension.

(2) For actions involving an airport 
location, runway location, or major 
runway extension pursuant to section 
16(c)(4) of the Airport Act and found to 
have an adverse effect, there shall be , 
evidence to support a conclusion that:

(a) There is no feasible and prudent 
alternative, and

(b) All possible steps have been taken 
to minimze adverse effects.

(3) For actions involving the use of 
lands subject to section 4(f) of the DOT

Act, there shall be evidence to support a 
conclusion that:

(a) There is no feasible and prudent 
alternative to the use of such land, and

(b) The project includes all possible 
planning to minimize harm to such lands 
resulting from such use.

(4) For actions involving the 
displacement and relocation of people, 
there shall be evidence to support 
assurances that:

(a) Fair and reasonable relocation 
payments and assistance have been or 
will be provided pursuant to provisions 
in Title II of the Uniform Relocation 
Assistance and Real Property 
Acquisition Policies Act of 1970.

(b) Comparable decent, safe, and 
sanitary dwellings available on an open 
occupancy basis are on the market or 
will be built if necessary prior to actual 
displacement.

(5) For actions involving new 
construction directly or indirectly 
affecting wetlands, there shall be 
evidence to support assurances that:

(a) There is no practicable alternative 
to such construction, and

(b) The proposed action includes all 
practicable measures to minimize harm 
to wetlands which may result from such 
use.

(6) For actions involving a significant 
encroachment on a floodplain, there 
shall be evidence to support assurances 
that:

(a) There is no practicable alternative, 
and

(b) The action conforms to applicable 
state and/or local floodplain protection 
standards.

(7) For actions within or affecting land 
or water uses in an area covered by an 
approved state coastal zone 
management program, there shall be 
evidence to support an assurance that 
the action is consistent with the 
approved state coastal zone 
management program to the fullest 
extent practicable. (If the action is 
determined to be inconsistent with the 
state’s approved program, the Federal 
agency shall not approve the action 
except upon a finding by the Secretary 
of Commerce that the proposed action is 
consistent with the purposes or 
objectives of the Coastal Zone 
Management Act or necessary in the 
interest of national security.)

c. CEQ 1504 establishes procedures 
for “environmental referrals” to CEQ by 
Federal agencies with disagreements on 
the environmental effects of a proposal. 
When a notice of intended referral has 
been received on an Airports Program 
environmental impact statement, a copy 
of the notice shall be forwarded to APP- 
600 which will advise P-1. Every effort 
shall be made to resolve the issues prior
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to processing the final environmental 
impact statement. Resolution of issues 
shall be documented in the final 
statement. Notification in writing to the 
FAA from the referring agency 
indicating that its objections have been 
resolved shall be obtained to ow iate the 
requirement for concurrence in the final 
statement by P-1.

95. Approval of Final Environmental 
Impact Statements:

a. Delegation to FAA.—Final approval 
authority on environmental impact 
statements for airport actions has been 
delegated to the FAA but subject to 
prior concurrence by the Assistant 
Secretary for Policy and International 
Affairs, P-1, for the following categories 
of actions (Any actions identified in (1) 
through (5) below which involve DOT 
section 4(f) also require concurrence by 
the DOT General Counsel.):

(1) Any new airport serving a 
metropolitan area (construed as a 
standard metropolitan statistical area 
unless specifically directed otherwise).

(2) Any new runway or runway 
extension for an airport, any part of 
which is located in a standard 
metropolitan statistical area and is 
either certificated under section 612 of 
the Federal Aviation Act of 1958, as 
amended, or used by large aircraft 
(except helicopters) of commercial 
operators.

(3) Any action to which a Federal, 
state, or local government agency has 
expressed opposition on environmental 
grounds.

(4) Any action for which the Assistant 
Secretary for Policy and International 
Affairs requests an opportunity to 
review and concur in the final statement 
or for which FAA requests such review 
and concurrence by that office.

(5) Any action for which a notice of 
intended referral to CEQ has been 
received from another agency per CEQ 
1504 and the objections have not been 
resolved (see paragraph 94c).

b. Draft Record of Decision.—P-1 
requires that a draft record of decision 
accompany, but not be part of, any final 
statement sent through that office for 
concurrence. This draft record of 
decision is for environmental review 
purposes only and does not constitute a 
review by P-1 of the Airports Program’s 
project or funding decision. This draft 
record of decision shall state what the 
FAA’s preferred alternative is, include 
the information specified in CEQ 1505.2
(b) and (c), indicate what environmental 
commitments (if any) are to be included 
as a condition for a favorable decision 
on the preferred alternative and how 
these will be implemented (e.g., special 
condition in grant agreement, property 
conveyance deed, plans and

specifications), and incorporate 
proposed applicable assurances. The 
draft record of decision need not include 
project or funding information which is 
not relative to environmental approval.

c. Airports Program Approval 
Authority:

(1) The Associate Administrator for 
Airports has final impact statement 
approval authority for any action in the 
categories specified in paragraph 95a, 
subject to prior review for legal 
sufficiency by the Chief Counsel and 
concurrence by the Assistant Secretary 
for Policy and International Affairs.

(2) The Assistant Secretary may 
determine, after review of a draft 
statement, that a final statement on an 
action covered by paragraph 95a can be 
processed without prior concurrence by 
that office. In such case, the approval 
authority by the Associate 
Administrator for Airports may be 
delegated to the region on a case-by
case basis.

(3) Those actions in (2) above for 
which the Associate Administrator for 
Airports has delegated approval 
authority and all other environmental 
impact statements may be approved by 
the regional director or his designee. 
Approval may be given after review for 
legal sufficiency by regional counsel and 
subject to prior concurrence by the 
Director, Office of Airport Planning and 
Programming, and the Chief Counsel, 
when such concurrence is deemed 
necessary upon headquarters’ review of 
the draft statement or when requested 
by the regional director. All actions 
involving section 4(f) of the DOT Act are 
subject to review for legal sufficiency by 
Chief Counsel in headquarters (steps 37 
through 45, Appendix 1).

d. Headquarters Review:
(1) When final approval of an 

environmental statement is retained in 
headquarters, the headquarters 
coordination is initiated when 
statements are received in the Office of 
Airport Planning and Programming. 
Copies are forwarded by APP-600 to the 
Office of the Chief Counsel for review 
for legal sufficiency, and then to 
appropriate elements of the Office of the 
Secretary of Transportation when 
required for review and concurrence, 
with a request for response within 15 to 
30 days, depending upon the complexity 
of the statement. During headquarters 
review, the statement is revised as 
necessary or information added. The 
statement, with any comment, is then 
submitted to the Associate 
Administrator for Airports for approval 
(steps 38 through 41, Appendix 1).

(2) When approval authority is 
delegated to the regional director and 
concurrence by headquarters is

requested, two copies are to be 
forwarded to APP-600 for action (step 
44, Appendix 1).

e. Approval.—As the mechanism for 
approval of a final statement, a 
declaration approximately as follows 
shall be added to the summary. 
Signature and date blocks shall be 
added for the concurrence of 
appropriate offices and approval or 
disapproval of the approving official 
(step 41 or 45, Appendix 1).

“After careful and thorough 
consideration of the facts contained 
herein and following consideration of 
the views of those Federal agencies 
having jurisdiction by law or special 
expertise with respect to the 
environmental impacts described, the 
undersigned finds that the proposed 
Federal action is consistent with 
existing national environmental policies 
and objectives as set forth in section 
101(a) of the National Environmental 
Policy Act of 1969.”

96. Notification and Distribution of 
Approved Final Environmental Impact 
Statement:

a. General. Distribution by the region 
or airports district office of approved 
final statements to EPA, other agencies 
and organizations, and the public shall, 
insofar as possible, be simultaneous so 
as to avoid unnecessary inquiries and 
insure that all interested parties have a 
fair opportunity to review the 
documentation (step 46, Appendix 1). If 
there have been only minor changes to 
the draft, the procedure in CEQ 1503.4(c) 
may be used for circulation of less than 
the entire document. The region shall 
notify APP-600 when distribution has 
been completed.

b. Distribution to EPA.—The FAA 
regional office preparing the final 
environmental impact statement shall 
forward to the appropriate EPA regional 
office one copy of the final statement if 
it was categorized LO-4. Otherwise, five 
copies shall be sent to EPA. In the event 
that EPA has comments on a final 
impact statement, the FAA regional 
office shall make every reasonable 
effort to resolve any conflicting issues. If 
the issues cannot be resolved, the 
matter shall be referred to APP-600.

c. Distribution to the Office of 
Environment and Energy.—The region 
shall send one copy to AEE-1 for 
information and for ultimate 
transmission to the DOT library.

d. Distribution to the Civil 
Aeronautics Board.—The region shall 
send one copy of statements for air 
carrier airports to the CAB address 
listed in paragraph 91a(6) for 
information.

e. Distribution to DO/.—The region 
shall send to the DOI address listed in
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paragraph 91a(4)(a) the number of 
copies listed in paragraph 91a(5)(b).

f. O ther D istribution by the Region.— 
A copy of the final environmental 
impact statement shall also be sent 
each Federal, state, and local agency 
and private organization which made 
substantive comments on the draft 
statement and to individuals who 
requested a copy of the final statement 
or who made substantive comments on 

-the draft. The sponsor shall also be sent 
a copy as well as the appropriate state 
and areawide clearinghouses unless 
otherwise designated by the governor. A 
copy of the approved final statement 
shall be sent to APP-600 for information 
unless APP-600 has retained a copy 
when approved by the Associate 
Administrator for Airports. When the 
number of commentors is such that 
distribution in this manner is 
impractical, alternative arrangements 
shall be made after consultation with 
EPA and DOT, through APP-600.

g. A va ila b ility  to the Public:
(1) Additional copies shall also be 

made available by the region to the 
public for review by distribution to 
appropriate locations accessible to the 
general public.

(2) The availability of the final 
statement shall be announced by the 
region in the appropriate local media in 
a manner similar to the announcement 
method for the draft environmental 
impact statement.

h. Filing with EPA.—The region shall 
distribute to EPA the required five 
copies of the final statement for Federal 
Register notification. The region shall 
forward the copies directly to the 
address listed in paragraph 91d. A copy 
of the transmittal to EPA shall be 
forwarded to APP-600 for record 
purposes.

i. Timing o f D ecision.—In accordance 
with CEQ 1506.10(b) “No decision on the 
proposed action shall be made or 
recorded [see paragraph 98]. . . until 
the later of the following dates: (1)
Ninety (90) days after publication of the 
notice described above [by EPA per 
paragraph 91d]. . . for a draft 
environmental impact statement. (2) 
Thirty (30) days after publication of the 
notice described above (by EPA per 
paragraph 96h above]. . . for a final 
environmental impact statement.”

j. Comm ents Before D ecision.—CEQ 
1503.1(b) provides that “An agency may 
request comments on a final 
environmental impact statement before 
the decision is finally made. In any case 
other agencies or persons may make 
comments before the final decision.. . .”

97. O ther A va ila b ility  o f F inal 
Statem ents.—In addition to the 
availability and distribution of approved

final environmental impact statements, 
final statements proposed for approval 
shall normally be made available upon 
request in FAA offices for inspection by 
the public and by Federal, state, or local 
agencies prior to final approval and 
filing with EPA. Such statements shall 
carry a notation that they have not been 
approved and filed.

98. D ecision:
a. Following the review periods 

prescribed in CEQ 1506.10, the FAA 
decisionmaker may make a decision on 
the Federal action (see steps 47 through 
53 of Appendix 1). The environmental 
impact statement and other 
environmental documents shall be 
included in the administrative record 
and made available to the 
decisionmaker. CEQ 1505.2 requires a 
record of this decision and specifies 
information to be included in the record 
of decision. CEQ 1505.2(b) states “An 
agency may discuss preferences among 
alternatives based on relevant factors 
including economic and technical 
considerations and agency statutory 
missions.” The Airports Program’s 
statutory mission is to promote the 
development of a safe and efficient 
nationwide airport system adequate to 
meet the current and projected growth 
in aviation, and this mission is to be 
given appropriate weight in any final 
decision on an action. Based upon the 
data presented in the environmental 
impact statement and other relevant 
considerations, the record of decision 
shall also include the appropriate 
assurances, conclusions, or findings as 
delineated in paragraph 94b.

b. The record of decision shall include 
any mitigation measures which were 
made a condition of the approval of the 
environmental impact statement. 
Proposed changes in or deletions of 
mitigation measures which were a 
condition of approval of the 
environmental impact statement shall be 
reviewed by the same FAA offices 
which reviewed the final statement and 
must be approved by the environmental 
impact statement approving official.

c. If the decisionmaker wishes to take 
an action which was included within the 
range of alternatives of an approved 
environmental impact statement but 
was not the agency’s preferred 
alternative as identified in the final 
statement, the decisionmaker shall first 
coordinate a new draft record of 
decision for concurrence with the same 
FAA and DOT offices whose 
concurrence was required for approval 
of the final statement. These offices may 
concur without comment, may concur on 
the condition that specific mitigation 
measures be incorporated in the record 
of decision, may request that a

supplement to the environmental impact 
statement be prepared and circulated, or 
may nonconcur. The decisionmaker 
shall not approve the Federal action 
over a nonconcurrence.

d. If the alternative the decisionmaker 
now wishes to take action on involves a 
special interest (e.g., section 4(f) land, 
endangered species, wetlands, historic 
sites, or others), the FAA shall first 
complete any required evaluation and 
consultation that has not been done, 
supplementing the original 
environmental impact statement, prior 
to taking the action. Supplements to 
environmental impact statements shall 
be reviewed and approved in the same 
manner as the original document.

99. Im plem entation o f Environm ental 
Commitments:

a. In accordance with CEQ 1505.3, 
“Mitigation . . . and other conditions 
established in the environmental impact 
statement or during its review and 
committed as part of the decision shall 
be implemented by the lead agency or 
other appropriate consenting agency.” 
This section of the CEQ Regulations 
further specifies actions which the lead 
agency shall take to implement 
environmental commitments. The FAA 
shall take steps as appropriate to the 
action, through special conditions in 
grant agreements, airport location 
approvals, property conveyance deeds, 
releases, airport layout plan approvals, 
and contract plans and specifications 
and shall monitor these as necessary to 
assure that representations made in the 
environmental documentation with 
respect to mitigation of impacts will be 
carrier out.

b. Generally, the following guidelines 
apply to the inclusion of special 
environmental assurances in grant 
agreements, property conveyance deeds, 
releases, and airport layout plan 
approvals:

(1) Include actions or commitments by 
the airport sponsor, if any, which are 
critical to the decision.

(2) Include significant measures for 
mitigation of adverse impacts.

(3) Include actions to be taken by the 
sponsor to identify mitigating measures 
or to encourage others to take mitigating 
measures.

(4) Include special commitments to 
ensure compatibility of the airport with 
the surrounding area.

(5) Do not include in grant agreements 
standard items that are incorporated in 
project plans and specifications.

(6) Do not include assurances which 
are found to derogate safety. APP-600 
shall be contacted to discuss disposition 
of any previously approved 
environmental commitments which 
appear to fall into this category.
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c. Any significant deviation from 
prescribed action that may reduce 
protection to the environment must be 
submitted through APP-6Û0 to P-1 for 
concurrence if the approved statement 
was concurred in by P-1.

Chapter 10. Tiering, Time Limitations, 
Written Réévaluations, Supplements

100. G eneral.—After a draft or final 
environmental impact statement or a 
finding of no significant impact has been 
prepared, there are circumstances which 
involve further environmental 
documentation. These are discussed in 
the following paragraphs.

101. Tiering:
a. Tiering is defined in CEQ1508.28 

and further discussed in CEQ I500.4(i), 
1502.4(d), and 1502.20. CEQ 1508.28 
states that tiering is appropriate when 
the sequence of analyses is:

(1) “From a program, plan, or policy 
environmental impact statement to a 
program, plan, or policy statement or 
analysis of lesser scope or to a site- 
specific statement or analysis."

(2) “From an environmental impact 
statement a specific action at an 
early stage (such as need and site 
selection) to a supplement (which is 
preferred) or a subsequent statement or 
analysis at a later stage (such as 
environmental mitigation). Tiering in 
such cases is appropriate when it helps 
the lead agency to focus on the issues 
which are ripe for decision and exclude 
from consideration issues already 
decided or not yet ripe.”

b. In the Airports Program, tiering is 
most applicable in the circumstances 
listed below. Care must be exercised 
when tiering not to separate actions 
which are functionally related and have 
no independent utility.

(1) Program statements (as for new 
legislation or a new National Airport 
System Plan) followed by site specific 
statements as required.

(2) Environmental documents resulting 
from master planning covering specific 
short term projects, in a long term 
development context, to be followed at ~ 
a later time when further specific 
projects become ripe for decision.

(3) Environmental documents for' 
airport location approvals to be 
followed at a later time by specific 
development projects as die need 
develops. The subsequent 
environmental analysis or statement 
will then focus on the development 
which is proposed for decision and 
exclude from consideration the issue of 
airport location (including other airport 
sites as reasonable alternatives to die 
proposed action) since this has already 
been decided.

(4) Environmental documents for 
airport layout plan approvals (see 
paragraph 30). Tiering for airport layout 
plan approvals may work in either of 
two ways:

(a) All of the development on an 
airport layout plan may be 
environmentally approved (i.e., an 
unconditionally approved airport layout 
plan) if appropriate analyses have been 
completed and applicable assurances 
(such as for DOT section 4(f), relocation, 
wetiands, floodplains, coastal zone 
management programs) can be made. 
The appropriate environmental action 
choice for any future Federal actions 
involving development on an 
unconditionally approved airport layout 
plan would be either a written 
réévaluation or a supplement (see 
paragraphs 103 and 104, respectively). 
Tiering is more likely to be applied in 
this manner to airport layout plans 
which have resulted from master 
planning as described in subparagraph
(2) above.

(b) More immediate range 
development shown on an airport layout 
plan may be environmental approved 
with deferral or environmental action on 
later stages of development because the 
time is not ripe for decision on these 
stages. This situation may occur either 
with or without master planning having 
been done. The latter method of tiering 
will result in conditionally approved 
airport layout plans. At the time that the 
later development is proposed for 
decision, a new environmental analysis 
or statement will be required.

c. For instructions relative to 
summarizing, referencing, and making 
available previously tiered 
environmental documents, see CEQ 
1502.20.

102. Time Limitations for 
Environmental Documents:

a. The time limitations below have 
been established for all DOT 
environmental impact statements. The 
time limitations in subparagraph (2) 
apply to final environmental impact 
statements approved after July 30,1979, 
and apply effective July 30,1982, to final 
statements approved prior to July 30, 
1979.

(1) A draft environmental impact 
statement may be assumed valid for a 
period of three years. If the final 
statement is not submitted within three 
years from the date of the draft 
statement circulation, a written 
réévaluation of the draft shall be 
prepared by the responsible Federal 
official to determine whether the 
consideration of alternatives, impacts, 
existing environment, and mitigation 
measures set forth in the draft statement 
remain applicable, accurate, and valid.

If there have been changes in these 
factors which would be significant in the 
consideration of the proposal, a 
supplement to the draft statement or a 
new draft statement shall be prepared 
and circulated.

(2) With regard to approved final 
impact statements, four sets of 
conditions have been established:

(a) If major steps toward 
implementation of the proposed action 
(such as the start of construction, 
substantial acquisition, or relocation 
activities) have not commenced within 
three years from the date of approval of 
the final statement, a written 
réévaluation of the adequacy, accuracy, 
and validity of the final statement shall 
be prepared. If there have been 
significant changes in the proposed 
action, the affected environment, 
anticipated impacts, or proposed 
mitigation measures, a new or 
supplemental environmental impact 
statement shall be prepared and 
circulated.

(b) If the proposed action is to be 
implemented in stages or requires 
successive Federal approvals, a written 
réévaluation of the continued adequacy, 
accuracy, and validity of the final 
statement shall be made at each major 
approval point which occurs more than 
three years after approval of the final 
statement and a new supplemental 
statement prepared, if necessary.

(c) If major steps toward 
implementation of the proposed action 
have not occurred within the timeframe 
(if any) set forth in the final statement 
or, if no timeframe is set forth, within 
five years from the date of approval of 
the final statement, the written 
réévaluation required by (a) or (b) above 
shall be referred to the same concurring 
authority that concurred in the 
environmental impact statement.

(d) If the proposed action has been 
restrained or enjoined by court order or 
legislative process after approval of the 
final statement, the five-year period may 
be extended by the time equal to the 
duration of the injunction, restraining 
order, or legislative delay.

b. For Airports Program 
environmental actions, the above time 
limitations shall also apply to 
preliminary section 16(c)(4) findings of 
no significant impact which have been 
circulated to EPA and DOI and to final 
approved section 16(c)(4) findings of no 
significants impact.

103. Written Réévaluations.—When 
required by paragraphs 102a(l), a(2)(a), 
and a(2)(b) above, the responsible 
official shall prepare a written 
réévaluation of the continued 
applicability, adequacy, accuracy, and 
validity of a draft or final impact
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statement. There is no requirement for a 
specific format or content, for 
coordination, or for publication of this 
written réévaluation. It shall include the 
name of the FAA responsible official 
and the date prepared and shall become 
part of the administrative record on the 
action. No further processing is required 
unless the written réévaluation indicates 
that a supplemental or new draft or final 
impact statement is necessary.

104. Supplements:
a. CEQ 1502.9(c) defines two 

circumstances requiring the preparation 
of supplements to draft or final impact 
statements, as follows:

(1) ‘The agency makes substantial 
changes in the proposed action that are 
relevant to environmental concerns; or

(2) “There are significant new 
circumstances or information relevant to 
environmental concerns and bearing on 
the proposed action or its impacts.“

b. A change in the proposed action, in 
the environmental circumstances, or in 
the agency’s decision (reference 
paragraph 98) may cause a supplement 
lo  a draft or final impact statement to be 
prepared soon after the original 
document. If a reasonable alternative 
which is significantly different from 
alternatives considered in the draft is 
identified, a supplement shall be 
prepared. A supplement is not required 
if the only change is the development of 
additional data, provided such data are 
not in conflict with the environmental 
impact statement. In other cases, a 
supplement may be required because 
the time limitation on an environmental 
document has been exceeded and a 
written evaluation has indicated that the 
contents of the original document are no 
longer applicable, adequate, accurate or 
valid per paragraph 102.

c. The format and contents of a 
supplement are not specified and are 
expected to vary depending on the 
extent of the changes. A supplement is 
likely to be in the form of either:

(1) A separate document which 
discusses the changed circumstances, 
identifies the parts of the original 
environmental document which have 
been affected, and presents the new 
data.

(2) Changes to the original 
environmental document in the form of 
new pages to replace existing pages 
and/or new pages to be added.

d. Supplements are subject to the 
same circulation and filing requirements 
as the original environmental document 
and to the same approval level (unless a 
new element is present which would 
raise the required approval level). . 
Scoping is not required. A supplement is 
considered part of the documentation 
for decisionmaking. If a supplement

changes a record of decision, a new 
record of decision must be issued after 
the required 30-day review period.
BILLING CODE 4910-13-M
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DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

50 CFR Parts 10,13, and 14

Importation, Exportation and 
Transportation of Wildlife

a g e n c y : Fish and Wildlife Service, 
Interior.
ACTION: Final rule.

SUMMARY: This rulemaking implements 
provisions of the Endangered Species 
Act of 1973, the Convention on 
International Trade in Endangered 
Species of Wild Fauna and Flora, the 
Lacey Act, the Black Bass Act, and other 
statutes administered by the Service, by 
amending certain regulations governing 
the importation, exportation, and 
transportation of wildlife. The 
temporary permission to do business 
granted in the Federal Register on 
March 5,1974 (39 FR 8357), to all 
persons engaged in business as 
importers or exporters of wildlife is 
replaced by a licensing system which 
regulates all persons who import or 
export wildlife for grain or profit. The 
licensing system is Intended to improve 
the Service’s ability to monitor wildlife 
traffic, protect wildlife resources, and 
communicate with persons most 
affected by subsequent Service > 
rulemakings. Controls on the 
exportation of wildlife, including 
declaration requirements, have been 
added to complement those in effect for 
the importation of wildlife. These 
controls, implementing obligations 
regarding certain wildlife exports placed 
on the Service by the Endangered 
Species Act of 1973 and the Convention, 
are expected to provide the Service with 
previously lacking information on export 
volume, in total and by species, and 
should further the Service’s ability to 
protect wildlife resources. The definition 
of “fish or wildlife,” the cornerstone of 
the regulatory scheme, has been 
broadened to include species not 
currently covered, yet remains 
restrictive enough to exclude domestic 
varieties of animals. Some ports through 
which certain wildlife may enter or 
leave the United States have been 
changed to coincide with actual wildlife 
traffic patterns, or to accommodate 
importers of personally owned pet birds 
or certain antique articles who must 
comply with the port of entry 
requirements of other Federal agencies. 
Finally, the container marking 
requirements derived from the Black 
Bass and Lacey Acts have been 
simplified.
EFFECTIVE DATE: September 24,1980.

FOR FURTHER INFORMATION CONTACT: 
Mr. John T. Webb, Division of Law 
Enforcement, Fish and Wildlife Service, 
Department of the Interior, Washington, 
D.C. 20240, telephone: (202) 343-9242. 
SUPPLEMENTARY INFORMATION:

Background
The Service enforces a variety of laws 

relating to the importation, exportation, 
and transportation of wildlife. Some of 
these laws apply only to certain species 
of wildlife, while others are of general 
applicability. Based on these laws, the 
Sendee regulates with varying emphasis 
the importation, exportation, and 
transportation of wildlife along the 
functional lines of wildlife transactions. 
This organization provides uniform rules 
and procedures for controlling the 
movement of wildlife within a 
comprehensive, understandable, and 
workable system.

The Service has reviewed these 
regulations which are enforced by the 
Service with the cooperation of the U.S. 
Customs Service and other Federal and 
State agencies. In its review, the Service 
found the need to resolve ambiguities, 
clarify requirements or procedures, or 
institute changes in procedures. This 
rulemaking is intended to accomplish 
these tasks.

In addition, both the Endangered 
Species Act of 1973 (16 U.S.C. 1531-1543, 
hereinafter referred to as the "ESA”) 
and the Convention on International 
Trade in Endangered Species of Wild 
Fauna and Flora (hereinafter referred to 
as the “Convention” or by the acronym 
CITES) obligate the United States to 
control the exportation of certain 
wildlife and plants. As a result, this 
rulemaking contains a general revision 
of regulations regarding the exportation 
of wildlife.

Also, section 9(d) of the ESA (16 
U.S.C. 1538(d)) makes it unlawful for 
any person to engage in business as an 
importer or exporter of fish or wildlife, 
other than certain shellfish and fishery 
products, without first having obtained 
permission from the Secretary of the 
Interior. On March 5,1974, the Service 
granted temporary permission to all 
such persons by a notice in the Federal 
Régister (39 FR 8357). That notice 
indicated that rules for obtaining 
permission on a more permanent basis 
would be promulgated at a later date.

On March 27,1978 (43 FR 12830- 
12837), the Service published a proposed 
rulemaking to airiend its regulations 
pertaining to the importation, 
exportation, and transportation o f 
wildlife, to meet the needs and 
obligations addressed above. AH 
interested parties were invited to submit

written comments which might 
contribute to the formulation of a final 
rulemaking. Additionally, in response to 
many requests, public hearings were 
held on October 6 and 12,1978, in 
Denver, Colorado, and Washington, 
D.C., respectively, in which oral 
testimony was given by individuals who 
had requested to testify following the 
public hearing notice published in the 
Federal Register on August 23,1978 (43 
FR 37473). All written comments and 
hearing testimony have been considered 
in preparation of this rulemaking.

Summary of Comments
The comment period ran from March 

27,1978, to May 26,1978, and was 
reopened on August 23,1978, until 
October 31,1978. A total of 630 
responses (including oral testimony) 
were received and have been classified 
by origin as follows:

Government (State and Federal)_______________ _ 21
Research (Medical and University)___ ____________ _ 6
Zoos, Museums............ . 20
Conservation Groups.............................       13
Pet Industry...................................................... .......... 39
Furriers___________ ______ ;.  ...........................  65
Taxidermis ts........................................................___... 281
Trappers.......................................    20
Breeders..... .......................................         8
Designated Port Requests_________________ ;........  44
General Public___ _________ ...„______ _________  113

The following is a summary of the 
comments arranged by topic; a 
discussion of any issue raised under a 
topic by a particular interest group, 
where applicable; and the Service’s 
response to the comments, including 
changes from the proposed rulemaking, 
except corrections to typographical 
errors or minor technical or editorial 
changes.

Definition of “Fish or Wildlife ”

A number of comments found the 
proposed definition of "fish or wildlife” 
in § 10.12 overbroad. The Service 
attempted to use the ESA definition, but 
encountered difficulties. The ESA 
definition does not exclude domestic 
animals; therefore, the regulations 
would have to be riddled with 
exceptions for the importers or 
exporters of domestic animals or their 
products, otherwise those importers or 
exporters would generally be required to 
use certain Customs ports and file a 
Declaration for Importation or 
Exportation of Wildlife (USFWS Form 
3-177), and Wouldlie subject to 
sanctions if they did not. Instead, the 
Service has retained the word “wild” 
used in the former definition, which 
restricts die applicability of the 
regulations to those animals normally 
found in a wild state, whether or not
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bred, hatched, or bom in captivity. At 
the same time the definition has been 
broadened to include species covered by 
the ESA. Without providing specific 
exceptions, varieties of domestic 
animals have been eliminated from the 
rules coverage, which the Service has no 
need to monitor or control and those for 
which any attempt would be practically 
impossible. Furthermore, any ambiguity 
which may arise by basing exceptions 
on the word “domestic” is eliminated.
No statutes enforced by the Service 
define that term, yet “wild” is defined 
by the Lacey Act (18 U.S.C. 42).
Import/Export License

By far the greatest number of 
comments addressed the Service’s 
proposal to implement section 9(d) of 
the ESA by requiring any person who 
engages in business as an importer or 
exporter of wildlife to be licensed. 
Section 9(d) of the ESA, as noted above, 
makes it unlawful “for any person to 
engage in business as an importer or 
exporter of fish or wildlife * * * without 
having first obtained permission from 
the Secretary (of the Interior).” On its 
face section 9(d) applies to all wildlife 
as defined by the ESA, not to just 
endangered or threatened wildlife as 
suggested by many commenters. In 
addition, the permission required from 
the Secretary may take the form of a 
license or permit. These three terms, 
permission, license, and permit, were 
used interchangeably when section 9(d) 
was drafted by Congress.

Numerous commenters responded that 
there are adequate laws in force to 
monitor the import/export traffic in 
wildlife. The Service is aware that many 
persons required to be licensed by this 
rulemaking are covered by regulations 
promulgated by other agencies.
However, the Service regulations 
provide a comprehensive scheme 
involving only wildlife resources. 
Through licensing the Service will be 
able to identify those persons who 
engage in business as importers or 
exporters of wildlife, which will in turn 
improve communications between the 
Service and these licensees, who are 
most likely to be affected by subsequent 
Service rulemakings. Further, the ESA 
requires more than the mere permission 
of the Secretary for a person to engage 
in business as an importer or exporter of 
wildlife. Such persons are subject to 
recordkeeping, inspection, and reporting 
requirements. Again, through licensing, 
these requirements can be enforced, 
with sanctions available for 
noncompliance.

The definition of “engage in business 
as an importer or exporter of wildlife” 
has been redefined. The word ■

“continuously” has been deleted, and 
the activity involving the importation or 
exportation of wildlife need only be “for 
gain or profit.” Strictly construed, the 
Service could not enforce the licensing 
provision with the adverb 
“continuously” included; importers or 
exporters whose activities are 
substantial, but intermittent, would 
remain unregulated. Importers or 
exporters have also been alerted that a 
license may be required even though 
they are not considered to be importers 
or exporters by the customs laws of the 
United States. Divergence from customs 
law is found in the definition of "import” 
under section 3(10) of the ESA, 16 U.S.C. 
1532(10), which states explicitly that 
customs law is not controlling. Similar 
admonishments have been included 
under thè import/export license.

A substantial number of commenters 
requested that the issuance of import/ 
export licenses be mandatory and not 
discretionary, and that a grandfather 
clause be applied to all current 
importers or exporters. As noted above, 
the Service has for some time operated 
under a grandfather clause. On March 5, 
1974 (39 FR 8357), the Service granted 
temporary permission to all persons 
engaged in business as an importer or 
exporter of wildlife, and specified that 
regulations would be promulgated 
establishing a system for obtaining 
permission on a more permanent basis. 
Issuance, denial, suspension, revocation, 
and renewal of these licenses are 
governed by the general permit 
procedures of Part 13. For clarity, a 
reference to Part 13 has been included 
under § 14.93(f). Also, § 13.21(b) 
removes much of the discretion the 
Service has in deciding whether to issue 
a license. A license shall be issued 
unless one of the stated conditions 
exists, whereupon the issuance becomes 
discretionary. For this reason § 14.93 
contains the language “may,” but the 
discretion of the Service is substantially 
limited.

Administrative review of the denial of 
a license is available under § 13.21(d). 
The Service is currently developing 
more explicit regulations in this area, 
and for the procedure to be followed 
when a violation of the license is 
alleged, including criteria for the 
suspension or revocation of a license.

Section 14.93(c) has tfeen added to 
allow applicants for a license tò 
continue to engage in business under the 
temporary permission of the Secretary 
of the Interior until the application has 
been finally acted upon by the Service, 
if a complete application is received by 
the Service on or before December 31, 
1980. Concern of the pet industry that

too much time would elapse between 
promulgation of the proposal and 
issuance of licenses should be alleviated 
by this provision.

Several commenters expressed the 
view that licenses should be valid 
indefinitely, or for some period greater 
than the two years provided. The 
Service believes that the two-year 
period, which is consistent with the time 
period for licenses issued by other 
Federal agencies, will enable the Service 
to maintain current and valid 
information on licensees, a task made 
otherwise difficult by the relatively high 
turnover rate of many of the businesses 
to be licensed.

The inclusion or deletion of certain 
persons required to be licensed resulted 
in opposition from a number of the 
affected groups. Taxidermists, which 
were the largest single group submitting 
comments, objected strenuously. 
However, only taxidermists importing or 
exporting wildlife in connection with the 
mounting, processing, or storage of 
trophies or specimens are required to be 
licensed. These taxidermists are 
responsible for the movement of wildlife 
and are involved in its shipping. It was 
frequently argued that they are only 
agents of the importer or exporter. 
Ownership of the wildlife, however, is 
not a prerequisite to the licensing 
requirement; consignees and others are 
also included. For this reason freight 
forwarders are also included over 
strenuous objections. Freight forwarders 
are often consignees of wildlife 
shipments. When a shipment is 
received, any evidence of the consignor 
is usually obliterated and the shipment 
is forwarded. Therefore, a wildlife 
shipment cannot be traced from the 
supplier to the purchaser or ultimate 
consignee, or from the purchaser or 
ultimate consignee to the supplier 
without guaranteed access to the 
records of the freight forwarder.

Section 14.91(c)(4), as it appeared in 
the proposed rulemaking, has been 
deleted, and laboratory research 
suppliers, who actually import the 
overwhelming percentage of animals 
imported for research purposes, have 
been shifted to subparagraph (c)(1) of 
the same section along with the addition 
of biological suppliers. Scientific 
researchers are not generally utilizing 
wildlife for commercial purposes, and 
their suppliers are otherwise covered by 
this section. Thus, the Service is still 
able to monitor the import/export traffic 
in wildlife without interfering with 
scientific research. That same section 
when read in conjunction with 
§ 14.92(b)(3), providing for an exception 
to the licensing requirement for public
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scientific or educational institutions, 
also proved to be ambiguous. New 
subparagraph (c)(4) of § 14.91 has been 
changed by the deletion of the word 
“manufacture” because it is inapplicable 
to items which have already been made 
into products.

The licensing exception provided to 
certain persons under § 14.92(b) 
generally includes persons already 
regulated by other governmental 
agencies whose importation or 
exportation of wildlife is incidental to 
their primary business purpose. An 
exception is also provided for 
governmental agencies and nonprofit 
organizations. These excepted 
categories have been redrawn to depict 
more accurately the persons covered 
and to indicate that, although a license 
is not required, other requirements 
remain in effect including 
recordkeeping. As described below, the 
Service is not requesting that a duplicate 
set of records be compiled, but only that 
the required information on any 
importation or exportation of wildlife be 
maintained, including the disposition of 
the wildlife. The disposition requirement 
was omitted from the proposal, but has 
been added to implement fully section 
9(d)(2) of the ESA, 16 U.S.C. 1538(d)(2), 
which requires records to be kept which 
fully and correctly disclose the 
subsequent disposition of any imported 
or exported wildlife.

The exceptions to the licensing 
requirement given to importers or 
exporters of certain wildlife are derived 
from section 9(d) of the ESA, 16U.S.C. 
1538(d), except the one for captive-bred 
wildlife. The named captive-bred 
species were exempted because they are 
readily distinguished and considered by 
the Department of Agriculture to be 
domestic animals.

The application and recordkeeping 
requirements of the license were felt by 
many to be excessive, objectionable, 
and unnecessarily costly to the licensee. 
The proprietary information which must 
be included in the application has been 
simplified, by eliminating the need to 
furnish a copy of any corporate charter 
and bylaws.

The recordkeeping requirements of 
§ 14.93(c) are not as burdensome as they 
might appear. The rulemaking does not 
direct either licensees or excepted 
persons to keep an additional set of 
records; it merely requires as a 
condition of licensing or as a 
requirement for certain persons to be 
excepted that certain information, as set 
forth in § 14.93(c) or § 14.92(b), be 
included as a part of whatever business 
records are presently maintained, and 
that such records be retained for a 
period of five years, which is consistent

with the statute of limitations for laws 
administered by the Service. The 
requirement that the records fully and 
correctly disclose the subsequent 
disposition by the licensee or exoepted 
person of the wildlife imported or 
exported may be met by records which 
are specimen-specific, on an inventory 
basis, or a combination of the two 
depending upon the normal business 
practice of the importer or exporter. It 
should be noted that a report of these 
records is required only if requested.

Finally, the $50 license fee has been 
retained. This fee is authorized by 
section 11(f) of the E S A  16 U.S.C.
1540(f), which allows the Service to 
“* * * charge reasonable fees for 
expenses to the Government connected 
with permits or certificates authorized 
by this Act including processing 
applications and reasonable 
inspections/’ A $50 fee spread over two 
years is reasonable, and should help 
defer the costs of administering the 
program.
Definition of “Export”

The proposed definition of export has 
been deleted. The general meaning of 
export has been clearly defined by the 
Supreme Court as “to carry or send 
abroad.” Canton Railroad Co. v. Rogan, 
340 U S . 511, 515 (1951). Also, utilization 
of judicial interpretations provides the 
flexibility necessary to deal with diverse 
factual situations which, depending on 
tire circumstances, may or may not fall 
within the beginning of the export 
process.
Wildlife Declarations

Several commenters questioned the 
basis for providing an exception under 
§ 14.64(b)(1) to the requirement that a 
Declaration for Importation or 
Exportation of Fish or Wildlife (USFWS 
Form 8-177) be completed, when the 
wildlife being exported is not intended 
for sale and the vahie is under $250. This 
exemption adopts the monetary amount 
provided by the Department of 
Commerce to exempt one from 
completing a Shipper’s Export 
Declaration, 16 CFR 30.55. These 
exportations would clutter any 
statistical compilation and because of 
the manner in which the exception is 
drawn involve wildlife not otherwise 
specifically regulated by the Service.

The Service also overlooked the 
possibility that injurious wildlife could 
be exported without filing an export 
declaration. This oversight has been 
corrected and an export declaration 
must be completed for the exportation of 
injurious wildlife. Previously, these 
exportations were undocumented. Now 
data can be collected to determine if

injurious wildlife is being reexported 
from the United States.

Inspection and Clearance

Many oomments referred to the 
clearance requirements formerly found 
in Subpart D, which were designated 
“[Reserved].” This device is used where 
the provision is removed (/.«., deleted) 
but reference to it maintains the 
integrity of the regulations and avoids 
the subsequent confusion which 
renumbering may cause.

Other comments were generally split 
between those which found the revised 
clearance procedure too lenient and 
those which found it too -strict One 
commenter argued that the new 
§ 14.52(c) which replaces § 14.41 does 
not assure that the Lacey Act, 18 U.S.C. 
43, is effectively enforced. For instance, 
documentation is no longer required to 
show that wildlife has been lawfully 
taken in the country of origin, when that 
country does not require any permit or 
document. The Service, however, 
believes that if  the foreign country does 
not require official documentation, the 
documents presented upon importation 
will often be of doubtful reliability. 
Furthermore, under § 14.58(a), clearance 
may be refused whenever, under all the 
circumstances, there are reasonable 
grounds to believe that the Lacey Act, or 
any other Federal law or regulation, has 
been violated. Also, the Service has 
rejected suggestions to require only that 
documentation which physically 
accompanies the shipment. An importer 
must present all permits or other 
documents required by the laws or 
regulations of any foreign country, and 
clearance may be refused if they are not 
available or authentic.

Several commenters wanted 
inspection and refusal of clearance to be 
mandatory rather than discretionary 
and felt these activities should be 
conducted only by inspectors or agents 
of the Service. Others commented that 
the inspection and clearance 
requirements already involve too much 
delay. The inspection and clearance 
procedure adopted continues the past 
practice, with slight modification. The 
Service believes this procedure has been 
effective and expedient. In some 
situations where unreasonable delay is 
involved, clearance may be conducted 
by Customs officers, subject to post
clearance inspection and investigation 
by the Service. Clearance by either 
Service or Customs officers does not 
constitute a certification of the legality 
of an importation under the laws or 
regulations of the United States.

Although widllife exports may be 
subject to detention for inspection, no 
export clearance procedure has been
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adopted. However, a procedure for 
permit validition by the Service prior to 
exportation remains as a permit 
condition for wildlife exports requiring 
either an export permit or a reexport 
certificate under the ESA or the 
Convention.

A description of the steps which may 
be taken when wildlife is refused 
clearance has been deleted It would be 
impossible to specify in advance the 
appropriate procedure for each factual 
situation involving a refusal of 
clearance.

Marking Requirements

In response to a number of comments, 
§ 14.82(a) has been simplified. The 
marking requirement may be satisfied 
by conspicuously marking on the outside 
of each package or container the word 
“fish” (or “wildlife” as appropriate) or 
the common name and attaching an 
invoice or packing list to the outside of 
just one package or container in the 
shipment. The use of the confusing term 
“generic” has also been omitted and 
scientific names need not be used if the 
alternatives to the marking requirement 
are followed. One commenter suggested 
that telephone numbers be placed on 
containers in the event of an emergency. 
Although not required by these 
regulations, anyone subject to the 
marking requirement may include such 
information.

Ports

1. Generally. Most commenters felt 
the activities which could be conducted 
at certain ports are too limited. The 
basis for regulations in this area is 
section 9(f) of the ESA, 16 U.S.C 1538(f). 
The designated port is the keystone of 
the importation and exportation process. 
No particular conditions are placed on 
the use of these ports. From these the 
Service has expanded to recognize 
border and special ports, through which 
certain wildlife may be moved, and 
recognized that certain wildlife may 
move through any port. This scheme 
involves balancing the convenience to 
the importer or exporter with the 
restrictions imposed by a limited 
number of Service personnel.

If the wildlife requires a permit or 
certificate under 50 CFR Parts 16,17,18, 
21, or 23 it must move through a 
designated port unless an exception to 
that requirement is applicable. 
Otherwise, the convenience of the 
importer or exporter has been given 
considerable attention.

To ease the burden on persons 
applying for designated port exception 
permits the number and kinds of the 
wildlife involved need only be provided 
“where such number and kinds can be

determined.” This should provide 
enough flexibility in the issuance of 
permits to import or export wildlife at 
nondesignated ports where the species 
and amount are not determined in 
advance. However, identification of the 
wildlife must occur at the time of 
importation, except for scientific 
specimens which must be described 
within 180 days of the importation date.

Section 14.14 has been divided into 
subsections (a) and (b) in order to draw 
the distinction between the designated 
port in-transit requirement for imports 
into the United States and the exception 
from the designated port requirement 
provided for foreign in-transit shipment 
through the United States.

Section 14.19 has been divided into 
subsections (a), (b), and (c) to allow 
exports as well as imports through 
special ports for wildlife originating in 
or intended for final destination as 
appropriate, in the geographic locations 
specified for those special ports.

2. Designated port requests. A number 
of requests were made to designate 
Houston, Texas; Dallas, Texas; Denver, 
Colorado; San Diego, California; Boston, 
Massachusetts; and Washington, D.C., 
as ports where the importation or 
exportation of wildlife is authorized. 
Other comments sought the designation 
of certain border ports or objected to the 
deletion of others. As noted in the 
proposal these changes are in response 
to the volume of wildlife traffic through 
certain ports.

A substantial interest was 
demonstrated in designating Dallas/Ft. 
Worth as a port of entry. The Service 
found those comments persuasive, 
particularly after reviewing the volume 
of wildlife traffic through 4hat area. As 
soon as possible the Service will 
attempt to establish Dallas/Ft. Worth as 
a designated port, subject to the 
availability of additional funds and 
resources with which to staff the port. 
For other cities the Service is continuing 
to study the situation and appreciates 
the evidence submitted on behalf on 
these cities. However, funding and 
personnel limitations preclude any 
expansion or reformulation of the list at 
this time.

3. Designated port exceptions for 
personally owned pet birds and certain 
antique articles. It has been brought to 
the attention of the Service that the 
Department of Agriculture has special 
regulations governing the importation of 
personally owned pet birds. Provisions 
have been added to allow for their 
importation at ports designated by the 
Department of Agriculture, and to allow 
clearance by Customs officials if Service 
personnel are unavailable.

Similarly, the U.S. Customs Service is 
proposing regulations to allow the 
importation of certain antique articles 
made from endangered or threatened 
wildlife. The Endangered Species Act 
Amendments of 1978 (Pub. L. 95-632, 
November 10,1978, hereinafter referred 
to as the “Amendments”) amended the 
ESA (16 U.S.C. 1539(h)) to permit the 
importation of certain antique articles 
(other than scrimshaw) which: (1) Were 
made before 1830. (2) are composed in 
whole or in part of any endangered or 
threatened species listed under 50 CFR 
17.11 or 17.12, (3) have not been repaired 
or modified with any part of any 
endangered or threatened species on or 
after December 28,1973. and (4) are 
entered at certain ports. Scrimshaw is 
defined in a 1976 amendment to the 
ESA, 16 U.S.C. 1539(f), as “any art form 
which involves the etching or engraving 
of designs upon, or the carving of 
figures, patterns, or designs from, any 
bone or tooth of any marine mammal of 
the order Cetacea.”

Also under the amendments, the 
Secretary of the Treasury, after 
consultation with the Secretary of the 
Interior, is authorized to establish by 
regulation the documentation necessary 
for the importation of the specified 
antique articles and to designate a port 
or ports within each Customs region at 
which the articles must be entered.

Therefore, to coordinate with U.S. 
Customs Service regulations, importers 
of the above-described antique articles 
may use ports designated by Customs. 
Articles which are allowed entry by 
Customs are not required to be cleared 
by the Service. However, a completed 
Declaration for Importation, or 
Exportation of Fish or Wildlife (USFWS 
Form 3-177) mnst be filed before release 
from Customs custody with the District 
Director of Customs, who will forward 
the form to the Service. Any article not 
entered by Customs will be treated as 
an import subject to all applicable 
Service regulations.

4. Shellfish and fishery products. 
Shellfish and fishery products imported 
for purposes of human or animal 
consumption or taken in waters under 
the jurisdiction of the United States or 
on the high seas for recreational 
purposes may be imported or exported 
at any Customs port of entry, unless 
they are listed as endangered or 
threatened species under Part 17. The 
exception for these items found in § 1421 
is no longer limited to the listed portions 
of the Tariff Schedules of the United 
States (T.S.U.S.).

Plants

Several commenters, including State 
or Federal agencies and conservation
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groups, questioned why the proposal 
made no provision for controlling 
import/export traffic in plants. While 
the Service recognizes that it has the 
responsibility under the ESA for 
designating ports for the importation 
and exportation of plants as well as 
wildlife, the Service does not desire to 
act in this regard without input from the 
Department of Agriculture. 
Representatives of the Service have met 
with officials from the Department of 
Agriculture’s Animal and Plant Health 
Inspection Service in order to develop 
plans to enforce the ESA with respect to 
plants. However, it should be pointed 
out that such implementation was not 
intended as a part of this rulemaking 
when it was proposed. The Service feels 
that the best course of action is to 
implement the licensing program for 
wildlife with this rulemaking and to 
resolve the plant questions at a later 
date.
Other Comments

Many commenters felt an 
environmental impact statement should 
be completed. In response, the Service 
completed an environmental 
assessment, which is noted below. Also, 
a number of commenters felt an 
economic impact statement should be 
completed. This document has since 
been replaced by a regulatory analysis. 
As also noted below, the Service has 
determined that a regulatory analysis is 
not required.

Description of the Final Rulemaking
The final rules contain the provisions 

enumerated below:
1. The definition of “fish or wildlife” 

at § 10.12 is broadened to include any 
arthropod, coelenterate, or other 
invertebrate; and clarified to include 
any wild animal, whether or not bred, 
hatched, or bom in captivity.

2. The border port status of Tok 
Junction, Alaska; Norton, Vermont; 
Noyes, Minnesota; Oroville,
Washington; and San Luis, Arizona, is 
terminated. Border port status is 
conferred on Alcan, Alaska; Jackman, 
Maine; Pembina, North Dakota; and 
Lukeville, Arizona.

3. Tampa, Florida, is no longer a 
Customs port of entry authorized for the 
importation of tropical, ornamental, and 
aquarium fish.

4. Section 14.17 allows personally 
owned pet birds to be imported at any 
port designated under 9 CFR Part 92 as a 
port of entry for pet birds, if the 
provisions of 9 CFR Part 92 are met. 
Under § 14.54(c) clearance may be 
obtained from Customs officers if a 
Service officer is not available within a 
reasonable time.

5. Section 14.21 is modified to 
conform to section 9(f)(1) of the ESA 
which excepts shellfish or fishery 
products imported for human or animal 
consumption or taken in waters under 
the jurisdiction of the United States or 
on the high seas for recreational 
purposes from ther designated port 
requirements, unless a permit or 
certificate is required by Part 17.

6. Section 14.22 allows certain antique 
articles, as defined, to be imported at 
ports designated by Customs. Under
§ 14.55(c) clearance of these articles by 
the Service is not required if they are 
allowed entry by Customs. If entry is 
refused the article will be treated as an 
import subject to all applicable Service 
regulations.

7. Export controls are accomplished 
by adding the word “exportation" where 
appropriate in the existing rules. The 
effect is to require most wildlife exports 
to occur at either a designated, border, 
or special port, unless an exception is 
available. Wildlife exports are subject 
to detention for inspection and 
inspection, but not clearance. The 
clearance requirements still apply only 
to wildlife imports. However, export 
permits or reexport certificates issued 
under 50 CFR Parts 17 or 23 include as a 
permit condition a procedure for permit 
validation by the Service prior to 
exportation.

8. The Convention has placed certain 
obligations on the United States to 
require impiprt permits, export permits 
from the country of origin, or reexport 
certificates from the country of reexport 
for certain wildlife (50 CFR Part 23). In 
order to properly implement the 
Convention obligations, subpart D 
(foreign documentation) of Part 14 is 
deleted in its entirety. Instead, to obtain 
clearance for any wildlife under 1 14.52 
an importer must make available to a 
Service officer all permits or documents 
(including reexport certificates) required 
by the laws or regulations of any foreign 
country or the United States.

9. Subpart E of Part 14 restates the 
inspection provisions of the ESA (16 
U.S.C. 1540(e)(3)). It requires that all 
wildlife imported at a designated port be 
cleared by a Service officer. Provisions 
are made for clearance by Customs 
officers of live animals imported at 
designated ports when a  Service officer 
is temporarily unavailable. Wildlife 
lawfully imported under § § 14.15,14.16, 
or § 14.19 may also be cleared by 
Customs officers. However, any 
Customs inspection and clearance is 
subject to subsequent investigation by 
the Service.

10. Subpart F of Part 14 includes a 
new § 14.63, which requires a completed 
Declaration for Exportation of Fish or

Wildlife (USFWS Form 3-177) to be filed 
with the Service prior to the exportation 
of any wildlife. This subpart also allows 
scientists importing unidentified wildlife 
for taxonomic or faunal survey purposes 
to file a declaration describing the 
imported wildlife in general terms, with 
an amended declaration to be filed at a 
later date after there has been an 
opportunity to identify the wildlife.

11. The container marking 
requirements of subpart H of Part 14 are 
altered to accommodate the accepted 
commercial practice of the shipping 
industry, by providing an abbreviated 
marking alternative when an invoice or 
packing list is attached to the outside of 
a package or container in the shipment.

12. A new Subpart I is added to Part 
14 to implement the import/export 
licensing provisions of section 9(d) of 
the ESA, 16 U.S.C. 1538(d). The new 
Subpart I identifies certain persons who 
are required to be licensed, exempts 
certain wildlife from the licensing 
requirement, exempts certain persons 
provided certain recordkeeping and 
inspection conditions are satisfied, and 
provides for the administration of 
licenses by the Service. The application 
procedure, additional license conditions, 
and the duration of the license 
provisions are found in § 14.93. 
Provisions governing the issuance, 
denial, suspension, revocation, and 
renewal of an import/export license are 
found in Part 13.

National Environmental Policy Act

An environmental assessment has 
been prepared in conjunction with this 
rulemaking. It is on file in the Service’s 
Division of Law Enforcement, 1375 K 
Street, NW., Washington, D.C., and may 
be examined during regular business 
hours. This assessment forms the basis 
for the decision that issuance of these 
rules is not a major Federal action 
which would significantly affect the 
quality of the human environment 
within the meaning of section 102(2)(C) 
of the National Environmental Policy 
Act of 1969. The primary author of this 
rulemaking is Mr. John T. Webb, 
Division of Law Enforcement, (202) 343- 
9242.

Regulations Promulgation

Accordingly, Subchapter B of Chapter 
I Title 50 of the Code of Federal 
Regulations is hereby amended as set 
forth below:
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PART 10—GENERAL PROVISIONS

§ 10.12 [Am ended]
1. Amend § 10.12 by adding the 

following definition in alphabetical 
order:
* * *  * *

‘‘The term ‘fish or wildlife’ means any 
wild animal, whether alive or dead, 
including without limitation any wild 
mammal, bird, reptile, amphibian, fish, 
mollusk, crustacean, arthropod, 
coelenterate, or other invertebrate, 
whether or not bred, hatched, or born in 
captivity, and including any part, 
product, egg, or offspring thereof.”
Hr Hr *  *  *

PART 13—GENERAL PERMIT 
PROCEDURES

§ 13.3 [Am ended]
2. Amend § 13.3 by adding the 

following sentence to the end of the 
existing text:

* * * As used in this Part 13, the term 
"permit” shall refer to either a license, 
permit, or certificate as the context may 
require.
Hr Hr Hr *

§ 13.11 [Am ended]
3. Amend § 13.11(d) by adding to the 

end of the table of fees the following:
Hr 4  Hr Hr. Hr

Import/export license (Part 14 of this sub
chapter) .... .»..__ ____________________  $50.00

* * * * * *

§ 13.12 [Amended]
4. Amend § 13.12(a)(6) by deleting the 

reference to "§ 14.42” and substituting a 
reference to “§ 14.52(c).”

5. Amend § 13.12(b) by adding to the 
table of reference, after "Symbol 
marking * * * 14.83,” the following:
Hr Hr Hr Hr Hr

Import/export license......... ............................... ........... 14.93
Hr Hr Hr .H r Hr

6. Revise Part 14 to read as follows:

PART 14—IMPORTATION, 
EXPORTATION, AND 
TRANSPORTATION OF WILDLIFE

Subpart A— Introduction 
Sec.
14.1 Purpose of regulations.
14.2 Scope of regulations.

Subpart B— Importation and Exportation at 
Designated Ports
14.11 General restrictions.
14.12 Designated ports.

* 14.13 Emergency diversion.
14.14 In-transit shipments.
14.15 Personal baggage and household 

effects.
14.16 Border ports.
14.17 Personally owned pet birds.

Sec.
14.18 Marine mammals.
14.19 Special ports.
14.20 Exceptions by permit.
14.21 Shellfish and fishery products.
14.22 Certain antique articles.
Subpart C—Designated Port Exception 
Permits
14.31 Permits to import or export wildlife at 

nondesignated port for scientific 
purposes.

14.32 Permits to import or export wildlife at 
nondesignated port to minimize 
deterioration or loss.

14.33 Permits to import or export wildlife at 
nondesignated port to alleviate undue 
economic hardship.

Subpart D—[Reserved]
Subpart E—Inspection and Clearance of 
Wildlife
14.51 Inspection of wildlife.
14.52 Clearance of imported wildlife.
14.53 Refusal of clearance.
14.54 Unavailability of Service officers.
14.55 Exceptions to clearance requirements.

Subpart F—Wildlife Declarations
14.61 Import declaration requirements.
14.62 Exceptions to import declaration 

requirements.
14.63 Export declaration requirements.
14.64 Exceptions to export declaration 

requirements.

Subpart G—[Reserved]
Subpart H—Marking of Containers
14.81 Marking requirement.
14.82 Exceptions and alternatives to the 

marking requirement.
14.83 Symbol marking permit.

Subpart I—Import/Export Licenses
14.91 License requirement.
14.92 Exceptions to license requirement.
14.93 License application procedure, 

conditions, and duration.
Authority: Lacey Act (18 U.S.C. 42-44); 

Endangered Species Act of 1973 (16 U.S.C. 
1538(d)—(f), 1540(f); Marine Mammal 
Protection Act of 1972 (16 U.S.C. 1382); 
Migratory Bird Treaty Act (16 U.S.C. 704, 
712); Act of August 31,1951, Ch. 376, Title 5, 
sec. 501 (31 U.S.C. 483a); Black Bass Act (16 
U.S.C. 852c).

Subpart A—Introduction
§ 14.1 Purpose of regulations.

The regulations contained in this part 
provide uniform rules and procedures 
for the importation, exportation, and 
transportation of wildlife.

§ 14.2 Scope of regulations.
The provisions in this part are in 

addition to, and do not supersede other 
regulations of this Subchapter B which 
may require a permit or prescribe 
additional restrictions or conditions for 
the importation, exportation, and 
transportation of wildlife.

Subpart B—Importation and 
Exportation at Designated Ports

§ 14,11 G eneral restrictions
Except as otherwise provided in this 

part, no person may import or export 
any wildlife at any place other than a 
Customs port of entry designated 
§14.12.

§ 14.12 Designated ports.
The following Customs ports of entry 

are designated for the importation or 
exportation of wildlife and are referred 
to hereafter as “designated ports:”

(a) Los Angeles, California;
(b) San Francisco, California;
(c) Miami, Florida;
(d) Honolulu, Hawaii;
(e) Chicago, Illinois;
(f) New Orleans, Louisiana;
(g) New York, New York; and
(h) Seattle, Washington.

§ 14.13 Em ergency diversion.
Wildlife which has been imported into 

the United States at any port or place 
other than a designated port solely as a 
result of a diversion due to an aircraft or 
vessel emergency must proceed as an in- 
transit shipment under Customs bond to 
a designated port, or to any port where a 
permit or other provision of this part 
provides for lawful importation.

§ 14.14 In-transit shipments.
(a) Wildlife destined for a point within 

the United States may be imported into 
the United States at any port if such 
wildlife proceeds as an in-transit 
shipment under Customs bond to a 
designated port, or to any port where a 
permit or other provision of this part 
provides for lawful importation.

(b) Wildlife moving in-transit through 
the United States from one foreign 
country to another foreign country is 
exempt from the designated port 
requirements of this part, if such wildlife 
is not unloaded within the United 
States.

§ 14.15 Personal baggage and household 
effects.

(a) Wildlife products or manufactured 
articles which are not intended for sale 
and are worn as clothing or contained in 
accompanying personal baggage may be 
imported into or exported from the 
United States at any Customs port of 
entry. However, this exception to the 
designated port requirement does not 
apply to any raw or dressed fur; raw, 
salted or crusted hide or skin; game 
trophy; or to wildlife requiring a permit 
pursuant to Part 16,17,18, 21, or 23 of 
this Subchapter B.

(b) Wildlife products or manufactured 
articles, including mounted game 
trophies or tanned hides, which are not
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intended for sale and are part of a 
shipment of the household effects of 
persons moving their residence to or 
from the United States may be imported 
or exported at any Customs port of 
entry. However, this exception to the 
designated port requirement does not 
apply to* any raw fur; raw, salted, or 
crusted hide or skin; or to wildlife 
requiring a permit pursuant to Part 16,
17,18, 21, or 23 of this Subchapter B.

§ 14.16 Border ports.
(a) Except for wildlife requiring a 

permit pursuant to Part 16,17,18, 21, or 
23 of this Subchapter B, wildlife whose 
country of origin is Canada or the 
United States may be imported or 
exported at any of the following 
Customs ports of entry:

(1) Alaska—Alcan;
(2) Idaho—Eastport;
(3) Maine—Calais, Houlton, Jackman;
(4) Massachusetts—Boston;
(5) Michigan—Detroit, Port Huron, 

Sault Sainte Marie;
(6) Minnesota—Grand Portage, 

International Falls, Minneapolis-St.
Paul;

(7) Montana—Raymond, Sweetgrass;
(8) New York—Buffalo-Niagara Falls, 

Champlain;
(9) North Dakota—Dunseith, Pembina, 

Portal;
(10) Ohio—Cleveland;
(11) Vermont—Derby Line, Highgate 

Springs; and
(12) Washington—Blaine, Sumas.
(b) Except for wildlife requiring a 

permit pursuant to Part 16,17,18,21, or 
23 of this Subchapter B, wildlife whose 
country of origin is Mexico or the United 
States may be imported or exported at 
any of the following Customs ports of 
entry:

(1) Arizona—Lukeville, Nogales;
(2) California—Calexico, San Diego- 

San Ysidro; and
(3) Texas—Brownsville, El Paso, 

Laredo.
(c) Except for wildlife requiring a 

permit pursuant to Part 16,17,18, or 21 
of this Subchapter B, wildlife lawfully 
taken by U.S. residents in the United 
States, Canada, or Mexico and imported 
or exported for noncommercial 
purposes, may be imported or exported 
at any Customs port of entry.

§ 14.17 Personally owned pet birds.
Any person may import a personally 

owned pet bird at any port designated 
under, and in accordance with, 9 CFR 
Part 92.

§ 14.18 Marine mammals.
Any person subject to the jurisdiction 

of the United States who has lawfully 
taken a marine mammal on the high

seas and who is authorized to import 
such marine mammal in accordance 
with the Marine Mammal Protection Act 
of 1972 and implementing regulations (50 
CFR Parts 18 and 216) may import such 
marine mammal at any port or place.

§ 14.19 Special ports.
(a) Except for wildlife requiring a 

permit pursuant to Part 16,17,18,21, or 
23 of this Subchapter B, wildlife which is 
imported for final destination in Alaska, 
Puerto Rico, or the Virgin Islands, may 
be imported through those Customs 
ports of entry named hereafter for the 
respective State or Territory of final 
destination:

(1) Alaska—Alcan, Anchorage, 
Fairbanks, Juneau;

(2) Puerto Rico—San Juan; and
(3) Virgin Islands—San Juan, Puerto 

Rico.
(b) Except for wildlife requiring a 

permit pursuant to Part 16,17,18,21, or 
23 of this Subchapter B, wildlife which 
originates in Alaska, Puerto Rico, or the 
Virgin Islands, may be exported through 
the following Customs ports for the 
respective State or Territory:

(1) Alaska—Alcan, Anchorage, 
Fairbanks, Juneau;

(2) Puerto Rico—San Juan; and
(3) Virgin Islands—San Juan, Puerto 

Rico.
(c) Except for wildlife requiring a 

permit pursuant to Part 16,17,18, 21, or 
23 of this Subchapter B, wildlife which 
has a final destination of Guam or which 
originates in Guam may be imported or 
exported, as appropriate, through the 
port of Agana, Guam.

§ 14.20 Exceptions by permit.
Wildlife may be imported into or 

exported from the United States at any 
Customs port of entry designated in the 
terms of a valid permit issued pursuant 
to Subpart C of this part.

§ 14.21 Shellfish and fishery products.
Except for wildlife requiring a permit 

pursuant to Part 17 of this subchapter, 
shellfish and fishery products, imported 
or exported for purposes of human or 
animal consumption, or taken in waters 
under the jurisdiction of the United 
States or on the high seas for 
recreational purposes may be imported 
or exported at any Customs port of 
entry.

§ 14.22 Certain antique articles.
Any person may import any article 

(other than scrimshaw, which is hereby 
defined as any art form which involves 
the etching or engraving of designs 
upon, or the carving of figures, patterns, 
or designs from, any bone or tooth of 
any marine mammal of the order

Cetacea) that was made before 1830, is 
composed in whole or in part of any 
endangered or threatened species listed 
under § 17.11 or § 17.12 of this 
subchapter, and has not been repaired 
or modified with any part of any 
endangered or threatened species on or 
after December 28,1973, at any port 
designated under 19 CFR 12.26 for the 
importation of such antique articles.

Subpart C—Designated Port Exception 
Permits

§ 14.31 Perm its to  im port o r export w ildlife  
at nondesignated port fo r scientific  
purposes.

(a) General. The Director may, upon 
receipt of an application submitted in 
accordance with the provisions of this 
section and §§ 13.11 and 13.12 o f  this 
subchapter, and in accordance with the 
issuance criteria of this section, issue a 
permit authorizing importation or 
exportation of wildlife for scientific 
purposes at one or more named Customs 
port(s) of entry not otherwise authorized 
by Subpart B. Such permits may 
authorize a single importation or 
exportation, a series of importations or 
exportations, or importation or 
exportation during a specified period of 
time.

(b) A pplication procedure. 
Applications for permits to import or 
export wildlife at a nondesignated port 
for scientific purposes must be 
submitted to the Director. Each 
application must contain the general 
information and certification required 
by § 13.12(a) of this subchapter, plus the 
following additional information:

(1) The scientific purpose or uses*of 
the wildlife to be imported or exported;

(2) The number and kinds of wildlife 
described by scientific and common 
names to be imported or exported where 
such number and kinds can be 
determined;

(3) The country or place in which the 
wildlife was removed from the wild (if 
known), or where bom in captivity;

(4) The port(s) of entry where 
importation or exportation is requested, 
and the reasons why importation or 
exportation should be allowed at the 
requested port(s) of entry rather than at 
a designated port; and

(5) A statement as to whether the 
exception is being requested for a single 
shipment, a series of shipments, or 
shipments over a specified period of 
time and the date(s) involved.

(c) A dditional perm it conditions. In 
addition to the general conditions set 
forth in Part 13 of this Subchapter B, 
permits to import or export wildlife at a 
nondesignated port issued under this 
section are subject to the following
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condition: Permittee shall file such 
reports as specified on the permit, if any.

(d) Issuance criteria. The Director 
shall consider the following in 
determining whether to issue a permit 
under this section:

(1) Benefit to a bona fide scientific 
research project, other scientific 
purpose, or facilitation of the exchange 
of preserved museum specimens:

(2) The kind of wildlife involved and 
its place of origin;

(3) The reasons why the exception is 
requested; and

(4) Availability of a Service officer.
(e) Duration of permits. Any permit 

issued under this section expires on the 
date designated on the face of the 
permit. In no case will the permit be 
valid for more than 2 years from the 
date of issuance.

§ 14.32 Permits to import or export wildlife 
at nondesignated port to minimize 
deterioration or loss.

(a) General. The Director may, upon 
receipt of an application submitted in 
accordance with the provisions of this 
section and § § 13.11 and 13.12 of this — 
subchapter, and in accordance with the 

Issuance criteria of this section, issue a 
permit authorizing importation or 
exportation of wildlife, in order to 
minimize deterioration or loss, at one or 
more named Customs port(s) of entry 
not otherwise authorized by Subpart B. 
Such permits may authorize a single 
importation or exportation, a series of 
importations or exportations, or 
importation or exportation during a 
specified period of time.

(b) Application procedure.
Applications for permits to import or 
export wildlife at a nondesignated port 
to minimize deterioration or loss must 
be submitted to the Director. Each 
application must contain the general 
information and certification required in 
§ 13.12(a) of this subchapter, plus the 
following additional information:

(1) The number and kinds of wildlife 
described by scientific and common 
names to be imported or exported where 
such number and kinds can be 
determined;

(2) The country or place in which the 
wildlife was removed from the wild (if 
known), or where bom in captivity;

(3) The port(s) of entry where 
importation or exportation is requested, 
and the reasons why importation or 
exportation should be allowed at the 
requested port(s) of entry rather than at 
a designated port (information must be 
included to show that an importation or 
exportation at a designated port would 
result in a substantial deterioration or 
loss to the wildlife); and

(4) A statement as to whether the 
exception is being requested for a single 
shipment, a series of shipments, or 
shipftients over a specified period of 
time and the date(s) involved.

(c) Additional permit conditions. In 
addition to the general conditions set 
forth in Part 13 of this Subchapter B, 
permits to import or export wildlife at a 
nondesignated port issued under this 
section are to be subject to the following 
conditions: ’

(1) Permittee shall file such reports as 
may be specified on the permit, if any; 
and

(2) Permittee shall pay costs incurred 
by the Director in inspecting permittee’s 
importations or exportations at 
nondesignated ports, including salary, 
overtime, transportation and per diem of 
Service officers.

(d) Issuance criteria. The Director 
shall consider the following in 
determining whether to issue a permit 
under this section:

(1) Likelihood of a substantial 
deterioration or loss of the wildlife 
involved;

(2) The kind of wildlife involved and 
its place of origin; and

(3) Availability of a Service officer.
(e) Duration of permits. Any permit 

issued under this section expires on the 
date designated on the face of the 
permit. In no case will the permit be 
valid more than 2 years from the date of 
issuance.

§ 14.33 Permits to import or export wildlife 
at nondesignated port to alleviate undue 
economic hardship.

(a) General. The Director may, upon 
receipt of an application submitted in 
accordance with the provisions of this 
section and §§ 13.11 and 13.12 of this 
subchapter, and in accordance with the 
issuance criteria of this section, issue a 
permit authorizing importation or 
exportation of wildlife in order to 
alleviate undue economic hardship at 
one or more named Customs port(s) of 
entry not otherwise authorized by 
Subpart B. Such permits may authorize a 
single importation or exportation, a 
series of importations or exportations, or 
importation or exportation during a 
specified period of time.

(b) Application procedures. 
Applications for permits to import or 
export wildlife at a nondesignated port 
to alleviate undue economic hardship 
must be submitted to the Director. Each 
application must contain the general 
information and certification required in 
§ 13.12(a) of this subchapter, plus the 
following additional information:

(1) The number and kinds of wildlife 
described by scientific and common 
names to be imported or exported,

where such number and kinds can be 
determined, and a description of the 
form in which it is to be imported, such 
as "live,” "frozen,” "raw hides,” or a full 
description of any manufactured 
product;

(2) The country or place in which the 
wildlife was removed from the wild (if 
known), or where born in captivity;

(3) The name and address of the 
supplier or consignee;

(4) The port(s) of entry where 
importation or exportation is requested, 
and the reasons why importation or 
exportation should be allowed at the 
requested port(s) of entry rather than at 
a designated port (information must be 
included to show the monetary 
difference between the cost of 
importation or exportation at the port 
requested and the lowest cost of 
importation or exportation at the port 
through which importation or 
exportation is authorized by Subpart B 
without a permit); and

(5) A statement as to whether 
exception is being requested for a single 
shipment, a series of shipments, or 
shipments over a specified period of 
time and the date(s) involved.

(c) Additional permit conditions. In 
addition to the general conditions set 
forth in Part 13 of this Subchapter B, 
permits to import or export wildlife at a 
nondesignated port issued under this 
section are subject to the following 
conditions:

(1) Permittee shall file such reports as 
specified on the permit, if any; and

(2) Permittee shall pay costs incurred 
by the Director in inspecting permittee’s 
importations or exportations at 
nondesignated ports, including salary, 
overtime, transportation and per diem of 
Service officers.

(d) Issuance criteria. The Director 
shall consider the following in 
determining whether to issue a permit 
under this section:

(1) The difference between the cost of 
importing or exporting the wildlife at the 
port requested and the lowest cost of 
importing or exporting such wildlife at a 
port authorized by these regulations 
without a permit;

(2) The severity of the economic 
hardship that likely would result should 
the permit not be issued;

(3) The kind of wildlife involved, 
including its form and place of origin; 
and

(4) Availability of a Service officer.
(e) Duration of permits. Any permit 

issued under this section expires on the 
date designated on the face of the 
permit. In no case will the permit be 
valid for more than 2 years from the 
date of issuance.
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Subpart D—[ Reserved]

Subpart E—Inspection and Clearance 
of Wildlife

§ 14.51 Inspection of wildlife.
Subject to applicable limitations of 

law, Service officers may detain for 
inspection and inspect any package, 
crate, or other container, including its 
contents, and all accompanying 
documents, upon importation or 
exportation.

§ 14.52 Clearance of Imported wildlife.
(a) Except as otherwise provided by 

this subpart, all wildlife imported into 
the United States must be cleared by a 
Service officer prior to release from 
detention by Customs officers. Such 
clearance does not constitute a 
certification of the legality of an 
importation under the laws or 
regulations of the United States.

(b) Clearance by a Service officer may 
be obtained only at designated ports
(§ 14.12), at border ports (§ 14.16), at 
special ports (§ 14.19), or at a port where 
importation is authorized by a permit 
issued under Subpart C of this part. Any 
wildlife released without a Service 
officer’s clearance or clearance by 
Customs for the Service under authority 
of § 14.54 must be returned forthwith to 
a port where clearance may be obtained 
pursuant to this subpart.

(c) To obtain clearance, the importer, 
or the importer’s agent, shall make 
available to a Service officer:

(1) All shipping documents (including 
bills of lading, waybills and packing 
lists or invoices);

(2) All permits or other documents 
required by the laws or regulations of 
the United States;

(3) All permits or other documents 
required by the laws or regulations of 
any foreign country; and

(4) The wildlife being imported.

§ 14.53 Refusal of clearance.
Any Service officer, or Customs 

officers acting under § 14.54, may refuse 
clearance of imported wildlife when 
there are reasonable grounds to believe 
that:

(a) A Federal law or regulation has 
been violated;

(b) The correct identity of the wildlife 
has not been established (in such cases, 
the burden is upon the owner, importer, 
or consignee to establish such identity);

(c) Any permit or other documentation 
required for clearance of such wildlife is 
not available or is not authentic; or

(d) The importer, or the importer’s 
agent, has Hied an incorrect or 
incomplete declaration for importation 
as provided in § 14.61.

§ 14.54 Unavailability of Service officers.
(a) Designated ports. All wildlife 

arriving at a designated port must be 
cleared by a Service officer before 
Customs clearance and release. 
However, if a Service officer is not 
available within a reasonable time, live 
wildlife may be cleared by Customs 
officers, subject to post-clearance 
inspection and investigation by the 
Service.

(b) Border and special ports. Wildlife 
lawfully imported at Canadian or 
Mexican border ports under § 14.16, or 
into Alaska, Puerto Rico, or the Virgin 
Islands, under § 14.19, may, if a Service 
officer is not available within a 
reasonable time, be cleared by Customs 
officers, subject to post-clearance 
inspection and investigation by the 
Service.

(c) Permit imports. Wildlife imported 
at a nondesignated port in accordance 
with the terms of a valid permit issued 
under Subpart C of this part, may, if a 
Service officer is not available within a 
reasonable time, be cleared by Customs 
officers, subject to post-clearance 
inspection and investigation by the 
Service.

(d) Personal baggage and household 
effects. Wildlife lawfully imported at 
any port of entry under § 14.15, may, if a 
Service officer is not available within a 
reasonable time, be cleared by Customs 
officers, subject to post-clearance 
inspection and investigation by the 
Service.

(e) Personally owned pet birds. 
Personally owned pet birds lawfully 
imported at a port of entry under § 14.17, 
may, if a Service officer is not available 
within a reasonable time, be cleared by 
Customs officers, subject to post
clearance inspection and investigation 
by the Service.

§ 14.55 Exceptions to clearance 
requirements.

Except for wildlife requiring a permit 
pursuant to Part 17 of this Subchapter B, 
clearance is not required for the 
importation of the following wildlife:

(a) Shellfish and fishery products 
imported for purposes of human or 
animal consumption or taken in waters 
under the jurisdiction of the United 
States or on the high seas for 
recreational purposes;

(b) Marine mammals lawfully taken 
on the high seas by United States 
residents and imported directly into the 
United States; and

(c) Certain antique articles as 
specified in § 14.22 which have been 
released from custody by Customs 
officers under 19 U.S.C. 1499.

Subpart F—Wildlife Declarations
§ 14.61 Import declaration requirements

Except as otherwise provided by the 
regulations of this subpart, a completed 
Declaration for Importation or 
Exportation of Fish or Wildlife (Form 3- 
177), signed by the importer or die 
importer’s agent, shall be filed with the 
Service at the time and place where 
clearance under § 14.52 is requested, 
unless the wildlife is to be transshipped 
under bond to a different port for 
release from custody by Customs 
officers under 19 U.S.C. 1499 or is a 
certain antique article as specified in 
§ 14.22, in which case the Form 3-177 
shall be filed with the District Director 
of Customs at that port before release 
from Customs custody. All applicable 
information requested on the Form 3-177 
shall be furnished, and the importer, or 
the importer’s agent, shall certify that 
the information furnished is true and 
complete to the best of his/her 
knowledge and belief.

§ 14.62 Exceptions to import declaration 
requirements.

(a) Except for wildlife requiring a 
permit pursuant to Part 17 of this 
Subchapter B, a Declaration for 
Importation or Exportation of Fish or 
Wildlife (Form 3-177) does not have to 
be filed for importation of shellfish and 
fishery products imported for purposes 
of human or animal consumption, or 
taken in waters under the jurisdiction of 
the United States or on the high seas for 
recreational purposes;

(b) Except for wildlife requiring a 
permit pursuant to Part 16,17,18, 21, or 
23 of this subchapter B, a Declaration for 
Importation or Exportation of Fish or 
Wildlife (Form 3-177) does not have to 
be filed for importation of the following:

(1) Fish taken for recreational 
purposes in Canada or Mexico;

(2) Game mammals or birds from 
Canada or Mexico for which a 
Declaration for Free Entry of Game 
Mammals or Birds Killed by United 
States Residents (Customs Form 3315) 
has been filed with the U.S. Customs 
Service:

(3) Wildlife products or manufactured 
articles which are not intended for sale 
and are worn as clothing or contained in 
accompanying personal baggage, except 
that a Form 3-177 must be filed for raw 
or dres'sed furs; for raw, salted, or 
crusted hides or skins; and for game or 
game trophies where the exception in 
paragraph (b)(2) of this section does not 
apply; and

(4) Wildlife products or manufactured 
articles which are not intended for sale 
and are a part of a shipment of the 
household effects of persons moving
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their residence to the United States, 
except that a delcaration must be filed 
for raw or dressed furs; and for raw, 
salted, or crusted hides or skins.

(c) General declarations for certain 
specimens. Notwithstanding the 
provisions of § 14.61, scientific 
specimens imported for scientific 
institutions for taxonomic or faunal 
survey purposes may be described in 
general terms on the Declaration for 
Importation or Exportation of Fish or 
Wildlife (Form 3-177), provided an 
amended Form 3-177 specifically 
describing the wildlife imported is 
submitted to the Service within 180 days 
after the filing of the general 
declaration. Extensions of this 180 day 
period may be granted by the Director.

§ 14.63 Export declaration requirements.
Except as otherwise provided by the 

regulations of this subpart, a completed 
Declaration for Importation or 
Exportation of Fish or Wildlife (Form 3 - 
177) signed by the exporter, or the 
exporter’s agent, shall be filed with the 
Service prior to the export of any 
wildlife at the port of exportation as 
authorized in subpart B of this part. All 
applicable information requested on the 
Form 3-177 shall be furnished, and the 
exporter or the exporter’s agent shall 
certify that the information furnished is 
true and complete to the best of his/her 
knowledge and belief.

§ 14.64 Exceptions to export declaration 
requirements.

(a) Except for wildlife requiring a 
permit pursuant to Part 17 of this 
Subchapter B, a Declaration for 
Importation or Exportation of Fish and 
Wildlife (form 3-177) does not have to 
be filed for the exportation of shellfish 
and fishery products imported or 
exported for purposes of human or 
animal consumption or taken in waters 
under the jurisdiction of the United 
States or on the high seas for 
recreational purposes.

(b) Except for wildlife requiring a 
permit pursuant to Part 16,17,18, 21, or 
23 of this Subchapter B, a Declaration 
for the Importation or Exportation of 
Fish or Wildlife (Form 3-177) does not 
have to be filed for the exportation of 
the following:

(1) Wildlife which is not intended for 
sale where the value of such wildlife is 
under $250; and

(2) Wildlife products or manufactured 
articles, including game trophies, which 
are not intended for sale and are worn 
as clothing or contained in 
accompanying personal baggage or are 
part of a shipment of the household 
effects of persons moving their 
residence from the United States.

Subpart G—[Reserved]

Subpart H—Marking of Containers

§ 14.81 Marking requirement.
Except as otherwise provided in this 

subpart, no person may ship, transport, 
carry, bring or convey any wildlife in 
interstate or foreign commerce unless 
the package or container in which such 
wildlife is contained has the name and 
address of the shipper and consignee 
and an accurate statement of the 
contents by species and numbers of 
each species of wildlife therein 
contained clearly and conspicuously 
marked on the outside thereof.

§ 14.82 Exceptions and alternatives to the 
marking requirement.

(a) The requirements of § 14.81 may 
also be met by (1) conspicuously 
marking on the outside of each package 
or container the word “Fish” (or 
"Wildlife” as appropriate) or the 
common name and (2) securely 
attaching to the outside of one package 
or container in the shipment an invoice 
or packing list which contains the name 
and address of the consignee and 
shipper and which accurately states the 
number or other appropriate measure of 
quantity of each species contained in 
the shipment.

(b) The requirements of § 14.81 do not 
apply to packages or containers 
containing:

(1) Fox, nutria, rabbit, mink, 
chinchilla, marten, fisher, muskrat, and 
karakul or their products, that have been 
bred and bom in captivity if a signed 
statement certifying that the animals 
were bred and born in captivity 
accompanies the shipping documents;

(2) Furs, hides or skins that are 
shipped, transported, carried, brought or 
conveyed in interstate commerce if the 
names and addresses of the shipper and 
consignee are clearly and conspicuously 
marked on the outside thereof; and

(3) Wildlife shipped, transported, 
carried, brought, or conveyed in 
interstate or foreign commerce where 
such packages or containers are clearly 
and conspicuously marked with a 
symbol in accordance with the terms of 
a valid permit issued pursuant to § 14.83.

§ 14.83 Symbol marking permit
(a) Generalise  Director may, upon 

receipt of an application and in 
accordance with the issuance criteria of 
this section, issue a permit authorizing 
the use of an identification symbol in 
lieu of the marking required by § 14.81.

(b) Application procedures. 
Applications for symbol marking 
permits must be submitted to the 
Director. Each application must contain

the general information and certification 
required by § 13.12(a) of this subchapter, 
plus the following additional 
information:

(1) The estimated number and kinds of 
wildlife to be transported in interstate or 
foreign commerce, described by 
scientific and common names;

(2) Form in which transported, such as 
“raw skins,” “fur garments,” “pearl 
strands,” or “fine leather goods;”

(3) The country or place in which the 
wildlife was removed from the wild (if 
known), or where bom in captivity;

(4) A detailed statement of the 
reasons why the marking required by 
§ 14.81 would create a significant 
possibility of theft of the package or its 
contents; and

(5) At the option of the applicant, a 
suggested symbol which is desired; 
provided that assignment of such 
symbol is subject to the discretion of the 
Director.

(c) A dditional perm it conditions. In 
addition to the general conditions set 
forth in Part 13 of this Subchapter B, 
permits to use symbol marking are 
subject to the following special 
conditions:

(1) The entire symbol must be clearly 
and conspicuously marked on the 
outside of each package;

(2) The symbol, together with other 
identifying numbers or characters, must 
appear on all shipping documents 
relating to the packages or containers, 
and on all declarations required by
§§ 14.61 and 14.63; and

(3) The permittee shall, from the 
effective date of the permit, maintain 
complete and accurate records of all 
wildlife identified by the symbol which 
is actually shipped, transported, carried, 
brought, or conveyed in interstate or 
foreign commerce. The records must 
include a general description of the form 
of the wildlife, the number of items, the 
common and scientific names, a 
description of the package or container, 
the method of shipment, the date and 
place of shipment, and the air waybill or 
bill of lading number. Subject to 
applicable limitations of law, such 
records shall be open to inspection, 
auditing, or copying by Service officers 
during regular business hours.

(d) Issuance criteria. The Director 
shall consider the following in 
determining whether to issue a permit 
under this section:

(1) Whether the marking required by 
§ 14.81 would create a significant 
possibility of theft of the package or its 
contents; and

(2) The kind of wildlife involved and 
its place of origin.

(e) Duration o f  perm its. Any permit 
issued under this section expires on the



566 7 8 Federal Register /  Vol. 45, No. 166 /  Monday, August 25, 1980 /  Rules and Regulations

date designated on the face of the 
permit. In no case will the permit be 
valid for more than 2 years from the 
date of issuance.

Subpart I—Import/Export Licenses

§ 14.91 License requirement.
(a) Prohibition. Except as otherwise 

provided in this subpart, it is unlawful 
after December 31,1980, for any person 
to engage in business as an importer or 
exporter of wildlife without first having 
obtained a valid import/export license 
from the Director.

(b) D efinition. As used in this subpart, 
the phrase “engage in business as an 
importer or exporter of wildlife” means 
for a person to devote time, attention, 
labor, or effort to any activity for gain or 
profit that involves the importation or 
exportation of wildlife whether or not 
such person is an importer or exporter 
within the meaning of the customs laws 
of the United States.

(c) Certain persons required to be 
licen sed. The definition in paragraph (b) 
of this section includes, but is not 
limited to, persons who engage in the 
following activities:

(1) Persons importing or exporting 
wildlife for trade, sale, or resale, such as 
animal dealers, animal brokers, pet 
dealers and pet suppliers, and 
laboratory research suppliers:

(2) Persons importing or exporting 
wildlife in the form of fur for tanning, 
manufacture, or sale, such as fur 
trappers, fur dealers, fur brokers, and fur 
manufacturers;

(3) Persons importing or exporting 
wildlife in the form of hides and skins 
for tanning, manufacture, or sale, such 
as hide and skin dealers, hide and skin 
brokers, leather dealers, and leather 
brokers;

(4) Persons importing or exporting 
wildlife products (such as garments, 
bags, shoes, boots, jewelry, rugs, or 
curios) for sale, such as wholesalers, 
retailers, distributors, and brokers:

(5) Taxidermists importing or 
exporting wildlife in connection with the 
mounting, processing, or storage of 
trophies or specimens; and

(6) Freight forwarders.

§ 14.92 Exceptions to license requirement.
(a) Certain w ildlife. Any person may 

engage in business as an importer or 
exporter of the following wildlife 
without procuring an import/export 
license:

(1) Shellfish and fishery products 
which do not require a permit under Part 
17 of this Subchapter B and which are 
imported or exported for purposes of 
human or animal consumption;

(2) Shellfish and fishery products 
which do not require a permit under Part 
17 of this Subchapter B and which are 
taken in waters under the jurisdiction of 
the United States or on the high seas for 
recreational purposes; and

(3) Fox, nutria, rabbit, mink, 
chinchilla, marten, fisher, muskrat, and 
karakul or their products if the animals 
have been bred and born in captivity.

(b) Certain persons. The following 
persons may engage in business as 
importers or exporters of wildlife 
without procuring an import/export 
license: Provided, That such persons 
keep such records as will fully and 
correctly disclose each importation or 
exportation of wildlife made by them 
and the subsequent disposition made by 
them with respect to the wildlife, and 
that subject to applicable limitations of 
law, duly authorized Service officers at 
all reasonable times shall, upon notice, 
be afforded access to such persons’ 
places of business, an opportunity to 
examine their inventory of imported 
wildlife and the records required above, 
and an opportunity to copy such 
records:

(1) Common carriers;
(2) Customs house brokers;
(3) Public museums, or other public, 

scientific or educational institutions, 
importing or exporting wildlife for 
research or educational purposes and 
not for resale;

(4) Federal, State, or municipal 
agencies;

(5) Circuses importing or exporting 
wildlife for exhibition purposes only and 
not for purchase, sale, or transfer of 
such wildlife.

§ 14.93 License application procedure, 
conditions, and duration.

(a) General. The Director may, upon 
receipt of an application submitted in 
accordance with the provisions of this 
section and §§ 13.11 and 13.12 of this 
subchapter, issue a license authorizing 
the applicant to engage in business as 
an importer or exporter of wildlife.

(b) A pplication procedure. 
Applications for import/export licenses 
must be submitted to the appropriate 
Special Agent in Charge (see § 10.22 of 
this subchapter). Each application must 
contain the general information and 
certification required by § 13.12(a) of 
this subchapter, plus the following 
additional information:

(1) A brief description of the nature of 
the applicant’s business as it relates to 
the importation or exportation of 
wildlife, e.g., “live animal dealer,” "fur 
broker," “taxidermist,” “retail 
department store,” and “pet shop;”

(2) If the application is in the name of 
a business, a statement disclosing the

names and addresses of all partners and 
principal officers;

(3) A statement of where books or 
records concerning wildlife imports or 
exports will be kept;

(4) A statement of where inventories 
of wildlife will be stored; and

(5) Name, address, and telephone ' 
number of the officer, manager, or other 
person authorized to make records or 
wildlife inventories available for 
examination by Service officials.

(c) A pplications fo r licen ses received  
by the Service on or before D ecem ber
31,1980. If a complete application for an 
import/export license is received by the 
appropriate Special Agent in Charge on 
or before December 31,1980, the 
applicant may engage in businesses an 
importer or exporter of wildlife until the 
application has been finally acted upon 
by the Service.

(d) A dditional licen se conditions. In 
addition to the general conditions set 
forth in Part 13 of this Subchapter B, 
import/export licenses are subject to the 
following special conditions:

(1) The licensee shall, from the 
effective date of the license, keep such 
records as will fully and correctly 
disclose each importation or exportation 
of wildlife made by the licensee and the 
subsequent disposition made by the 
licensee with respect to such wildlife. 
The records must include a general 
description of the form of the wildlife, 
such as “live,” “raw hides,” or "fur 
garments;” the quantity of wildlife, in 
numbers, weight, or other appropriate 
measure; the common and scientific 
names; the country or place of origin of 
the wildlife, if known; the date and 
place of import or export; the date of the 
subsequent disposition of the wildlife; 
the manner of disposition, whether by 
sale, barter, consignment, loan, delivery, 
destruction, or other means; and the 
name and address of the person who 
received the wildlife pursuant to such 
disposition, if applicable;

(2) Licensees shall include and retain 
in their records copies of all permits 
required by the laws and regulations of 
the United States and any country of 
export or origin;

(3) Licensees shall maintain such 
books and records for a period of five 
years;

(4) Subject to applicable limitations of 
law, duly authorized Service officers at 
all reasonable times shall, upon notice, 
be afforded access to the licensee’s 
places of business, an opportunity to 
examine the licensee’s inventory of 
imported wildlife and the records 
required to be kept under paragraph
(d)(1) of this section, and an opportunity 
to copy such records;
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(5) Licensees shall, upon written 
request by the Director, submit within 60 
days of such request a report containing 
the information required to be 
maintained by paragraph (d)(1) of this 
section; and

(6) An import/export license is only 
permission to engage in business as an 
importer or exporter of wildlife. Such a 
license is in addition to, and does not 
supersede, any other requirement, 
established by law for the importation 
or exportation of wildlife.

(e) Duration of license. Any license
issued under this section expires on the V_

-date designated on the face of the 
license. In no case will the license be 
valid for more than 2 years from the 
date of issuance-

(f) Issuance, denial, suspension, 
revocation, or renewal of license.
Additional provisions governing the 
issuance, denial, suspension, revocation, 
and renewal of an import/export license 
are found in Part 13 of this Subchapter
B.

Note.—The Department-of the Interior has 
determined that this document is not a 
significant rule and does not require a 
regulatory analysis under Executive Order 
12044 and 43 CFR Part 14.
Lynn A . Greenwalt,
Director, Fish and W ildlife Service.
[FR Doc. 80-25735 Filed 8-22-80; 8:45 am]
BILUNG CODE 4310-55-M
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Regulations
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Office of Human Development 
Services

45 CFR Chapters l| and XIII

Relocation of 45 CFR Parts 220, 222, 
226,228,229, and 231 from 45 CFR 
Chapter II to Chapter XIII, and a 
Restatement of 45 CFR Part 225 and 
Certain Sections of Part 205
a g e n c y : Office of Human Development 
Services (HDS), Department of Health 
and Human Services (HHS). 
a c t io n : Final regulations.

s u m m a r y : Chapter XIII of title 45 of the 
Code of Federal Regulations (CFR) has 
been designated as the locus of all HDS 
regulations. Accordingly, these final 
rules relocate all of the program 
regulations and either repeat or relocate 
most of the administrative regulations 
pertaining to the social services 
programs under the Social Security Act, 
from 45 CFR Chapter II to 45 CFR 
Chapter XIII.

The regulations also include two 
technical amendments. The first is a 
cross-reference to the Office of 
Personnel Management’s revised 
“Standards for a Merit System of 
Personnel Administration.” The second 
revises the staff development (training) 
requirements for social services 
programs in the Territories by cross- 
referencing to the training requirements 
for the financial assistance programs in 
the Territories. In addition, we have 
incorporated several recently published 
final regulations.
EFFECTIVE DATE: August 25,1980.
FOR FURTHER INFORMATION CONTACT: 
Mrs. Johnnie U. Brooks, Room 722-E, 
HHH Building, Department of HHS, 200 
Independence Avenue, SW., 
Washington, D.C. 20201, (202) 472-4415. 
SUPPLEMENTARY INFORMATION:

Background
The Office of Human Development 

Services (HDS) is relocating the social 
services program regulations for titles I, 
IV-A, IV-B, X, XIV, XVI(AABD), and 
XX of the Social Security Act from 45 
CFR Chapter II to Chapter XIII of the 
Code of Federal Regulations. In 
addition, certain administrative 
regulations related to these programs in 
45 CFR Parts 205, 225, 226, and 229 are 
moved to or repeated in Chapter XIII. 
This relocation is the result of the 1977 
HEW reorganization in which the Social 
and Rehabilitation Service was 
abolished and its constituent 
administrations were moved to other

Department of Health, Education, and 
Welfare (HEW) principal operating 
components. At that time, the 
Administration for Public Services was 
moved to HDS. Chapter XIII of title 45 of 
the CFR is the locus of all HDS 
regulations.

Subchapter J (Social Services for 
Individuals and Families under Titles I, 
IV-A, X, XIV, and XVI(AABD) of the 
Social Security Act) and Subchapter K 
(Social Services for Individuals and 
Familiies under Title XX of the Social 
Security Act) will contain the following 
Parts which are relocated in Chapter 
XIII: Part 220 (Social Services for 
Children and Families under Titles IV-A 
and IV-B); Part 222 (Social Services for 
Aged, Blind, and Disabled under Titles I, 
X, XIV, and XVI(AABD)); Part 226 
(Purchase of Service Requirements for 
Services under Titles I, IV-A, X, XIV, 
and XVI(AABD)); Part 228 (Social 
Services for Individuals and Families 
under title XX); Part 229 (Standard 
Setting Requirements for Facilities 
where SSI Recipients Reside); and Part 
231 (Child Abuse and Neglect:
Provisions Applicable under Titles IV-A 
and IV-B of die Social Security Act).
Part 225 (Training and Use of 
Subprofessionals and Volunteers); and 
most of the sections of Part 205 (General 
Administration—Public Assistance 
Programs) which pertain to the social 
services programs under the Social 
Security Act are repeated in Chapter 
XIII.

There have been no policy changes 
made in these regulations, nor has there 
been any rewriting except to change 
Social and Rehabilitation Service to 
Office of Human Development Services; 
to correct cross-references due to other 
recoding and recently published rules 
(e.g., HEW Day Care Regulations); to 
delete in Part 222 the reference to title 
VI, a predecessor program to title XX for 
social services to the aged, blind, and 
handicapped; and to clarify in which 
jurisdictions the various titles are 
operating.

Since Chapter II of 45 CFR has been 
designated for the use of the Office of 
Family Assistance (OFA), Social 
Security Administration (SSA), the 
regulations which govern their programs 
(some of which were combined with 
social services rules), remain in their 
current location. Therefore, 45 CFR Part 
225 and the applicable sections of Part 
205 are repeated, (except for references 
to financial assistance), rather than 
relocated in Chapter XIII. In addition, 
we have made certain deletions in Parts 
205 and 1391 to conform to 45 CFR Part 
74.

Technical Amendments 

Personnel Administration

The statutes for the social service 
programs authorized by titles I, IV-A, X, 
XIV, XVI(AABD), and XX of the Social 
Security Act require, as State plan 
requirements, that State agencies shall 
establish and maintain personnel 
standards on a merit basis that are 
found by the Secretary to be necessary 
for the proper and efficient operation of 
the programs. The Department has ruled 
that State agencies must conform to 
standards issued by the Office of 
Personnel Management (OPM), formerly 
the U.S. Civil Service Commission.

OPM published revised “Standards 
for a Merit System of Personnel 
Administration,” (Vol. 44, No. 34,
Federal Register, 10238-10264, 2/16/79). 
Two technical amendments are being 
made to cross-reference those revised 
standards. The title XX regulation 
regarding personnel administration • 
(Merit System), fomerly found at 45 CFR 
228.8, is retitled Standards of Personnel 
Administration, revised, and relocated 
in 45 CFR 1396.8. For the Territories, 
regulations for personnel administration 
under titles I, IV-A, X, XIV, and 
XVI(AABD) were found at 45 CFR
205.200. This rule vacates 45 CFR
205.200, revises its contents, and 
relocates it in 45 CFR 1391.50. The

N revisions remove duplicative language 
and reporting requirements, thus 
simplifying procedures for State 
agencies.

Staff Development

The regulations implementing the 
social services programs in the 
Territories specify that the State plans 
for titles I, IV-A, X, XIV, and 
XVI(AABD) must provide for staff and 
volunteers, a staff development 
(training) program in accordance with 45 
CFR 205.202. The purpose of this 
requirement is to improve the operation 
of the State’s social services programs 
and to insure a high quality of service.

These rules contain a technical 
amendment to the current regulations 
for staff development (training) in the 
Territories. They make the final 
regulations recently published by the 
Office of Family Assistance (OFA) on 
training for the financial assistance 
programs applicable to the social 
services programs under titles I, IV-A,
X, XIV, and XVI(AABD). We agree with 
the policies contained in the OFA 
regulation. Furthermore, since the same 
agency administers all the financial 
assistance programs as well as social 
services in these jurisdictions, we 
believe it is administratively desirable 
for training regulations to be made as
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uniform as possible. This rule therefore, 
vacates 45 CFR 205.202 and places the 
new requirements in 45 CFR 1392.10 and
1393.8 as appropriate.
Incorporation of Recently Published 
Final Regulations

The following final rules, recently 
published in the Federal Register, are 
incorporated in these regulations in 
order to provide an up-to-date 
compilation of regulations applicable to 
the social services programs:
— 15 CFR Part 71—HEW Day Care 

Regulations. These regulations are 
cross-referenced in 45 CFR 1392.10 
and 1392.18 for titles IV-A and IV-B, 
and in 45 CFR 1396.42 and 1396.86 for 
title XX.

—Technical amendments to 45 CFR Part 
228 pertaining to the disclosure of 
information required by P.L. 95-142. 

—Technical amendments to 45 CFR 
Parts 220, 222 and 228 to insure that 
rules governing the social services 
programs comply with the 
Department’s grant administration 
requirements as contained in 45 CFR 
Part 74.

Changes in the Regulations Concerning 
Titles IV-A and IV-B

When 45 CFR Part 220 was written, 
and until September 1978, titles IV-A 
and IV-B (services for children and 
families under AFDC, and child welfare 
services, respectively) were 
administered by the Administration for 
Public Services (APS) and its variously 
named predecessor agencies. Also, the 
title IV-B statute directed that the same 
State agency (with specified exceptions) 
which administered the title IV-A 
program was to administer the title IV-B 
program. Thus, Part 220 is written so 
that regulations for titles IV-A and IV-B 
are applicable to both programs in many 
respects. In September 1978, as part of 
the Departmental reorganization, the 
administration of the title IV-B program 
was moved from APS to the 
Administration for Children, Youth and 
Families (ACYF), another HDS unit. 
ACYF will revise the regulations for title 
IV-B once H.R. 3434 has been enacted 
and will place them in Subchapter G of 
45 CFR Chapter XIII, Part 1355. Until 
that time, however, the regulations for 
title IV-B remain unchanged but are 
relocated in 45 CFR Part 1392.

In addition, 45 CFR Part 231 regarding 
child abuse and neglect, which is also 
applicable to both titles IV-A and IV-B, 
is placed in a new Subpart E of 45 CFR 
Part 1392.

Unlike the program regulations which 
pertain to title IV-B, we are not 
relocating those Sections of 45 CFR Part 
205, and Part 225 that apply to title IV-B,

but are leaving them in their current 
location%r that program as well as for. 
the financial assistance programs.

The Next Step
Concurrent with this relocation, we 

began an “Operation Common Sense’’ 
review of these regulations. This entails 
policy considerations, rewriting for 
clarity and simplicity, and possible 
reorganization of the material. The 
products of that effort will be issued as 
proposed regulations.

Waiver of Proposed Rulemaking
We find there is good cause to waive 

notice of proposed rulemaking because 
none of these regulations contain any 
substantive changes, and merely 
relocate HDS’s rules, except for the 
technical amendments discussed earlier.

The day care regulations (which we 
cross-reference), were previously 
available for comment when published 
in the FR  as an NPRM. The technical 
amendment in relation to the staff 
development regulations in the 
Territories, was also available for public 
comment when published as an NPRM 
by OF A, SSA.
Redesignation Information

Following the Departmental 
reorganization, as a first step in 
consolidating all HDS regulations in 45 
CFR Chapter XIII, an outline of 
Subchapter designations was published 
in the Federal Register, November 15, 
1977 (42 FR 59087). This outline 
designated Subchapter J as the location 
for the social services program 
regulations administered by APS and 
Subchapter K as the location for the 
APS-Work Incentive program (WIN) 
regulations.

It soon became clear that for clarity 
and flexibility, HDS needed an 
additional Subchapter, particularly to 
separate the regulations for the title XX 
program from the regulations for the 
social services programs in the 
Territories.

Therefore, Subchapter J in Chapter 
XIII is being redesignated from 
Subchapter f—The Administration for 
Public Services, Social Services for 
Individuals and Families Program to 
Subchapter J—Social Services for 
Individuals and Families under Titles I, 
IV-A, X, XIV, and XVI(AABD) of the 
Social Security Act.

Subchapter K in Chapter XIII is being 
redesignated from Subchapter K—The 
Administration for Public Services, 
Work Incentive program to Subchapter 
K—Social Services for Individuals and 
Families under Title X X  of the Social 
Security Act.

A new Subchapter L will be created to 
accommodate the regulations governing 
the Work Incentive program when they 
are transferred to Chapter XIII at a later 
date.
Tentative Outline of Subchapters 
■ Subchapter J—  Social Services for Individuals 

and Families under Titles I, IV-A, X, XIV, 
and XVI(AABD) of the Social Security Act. 

Part 1390—General Policies and Procedures 
on Grants to States for Services.

(Part 1390 which will contain 45 CFR Parts 
201, 204, 213, and Section 205.5 will be 
established at a later time.)
Part 1391—General Administration and State 

Plan Requirements.
Subpart A—General Administration.
Subpart B—(Reserved).
Subpart C—Personnel Management.
Subpart D—Purchase of Services.
Part 1392—Service Programs for Families and 

Children: Title IV (Parts A and B) of the 
Social Security Act.

Part 1393—Service Programs for Aged, Blind, 
or Disabled Persons: Titles I, X, XIV, and 
XVI(AABD) of the Social Security Act. 

Subchapter K—Social Services for 
Individuals and Families under Title XX of 
the Social Security Act.

Part 1394—General Policies and Procedures 
on Grants to States for Services.

(Part 1394 which will contain 45 CFR Parts 
201, 204, 213 and Section 205.5 will be 
established at a later time.)
Part 1395—General Administration and State 

Plan Requirements.
Part 1396—Social Services Programs for 

Individuals and Families under Title XX of 
the Social Security Act.

Part 1397—Standard Setting Requirements for 
Medical and Non-Medical Facilities Where 
SSI Recipients Reside.

Subchapter Redesignation Table

Subchapter J

Old Part and New Part
45 CFR Part 205—45 CFR Part 1391.
45 CFR Part 220—45 CFR Part 1392.
45 CFR Part 222— 45 CFR Part 1393.
45 CFR Part 225—45 CFR 1391.51.
45 CFR Part 226—45 CFR 1391.70,1391.71.
45 CFR Part 231—45 CFR Part 1392, Subpart

E.

Subchapter K

Old Part and New Part
45 CFR Part 226—45 CFR Part 1396.
45 CFR Part 229—45 CFR Part 1397. 
Redesignation Table for 45 CFR Part 205

Old Section and New Section 
45 CFR 205.30—45 CFR 1391.2; for titles I, IV - 

A, X, XIV, XVI(AABD).
45 CFR 205.50—45 CFR 1391.3; for titles I, IV - 

A, X, XIV, XVI(AABD). 45 CFR 1396.10; for 
title XX.

45 CFR 205.60—45 CFR 1391.4 \ 
45 CFR 205.70—45 CFR 1391.5 I  
45 CFR 205.100— 45 CFR 1391.6 I 
45 CFR 205.101—45 CFR 1391.7 > 
45 CFR 205.120-45 CFR 1391.8 I 
45 CFR 205.130—45 CFR 1391.9 I 
45 CFR 205.145—45 CFR 1391.10/

for titles I, 
IV-A,
X, XIV, 
XVKAABDl
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45 CFR 205.150-45 CFR 1392.64; for titles IV - 
A and IV-B. 45 CFR 1393.89; for titles I, X, 
XIV, XVI(AABD). 45 CFR 1395, Subpart A 
for title XX.

45 CFR 205.170—45 CFR 1391.11; for titles I, 
IV-A, X, XIV, XVI(AABD).

45 CFR 205.200—45 CFR 1391.50; for titles I, 
IV-A, X, XIV, XVI(AABD). 45 CFR 1396.8; 
for title XX.

45 CFR 205.200—45 CFR 1392.10; for title IV - 
A. 45 CFR 1393.8; for titles I, X, XIV, 
XVI(AABD).

(Sec. 1102, 49 Stat. 647 (42 U.S.C. 1302).)
(Catalog of Federal Domestic Assistance 

Programs No. 13.642, Social Services for Low 
Income and Public Assistance Recipients; No. 
13.645, Child Welfare Services—State Grants; 
No. 13.810, Assistance Payments—State and 
Local Training.)

This regulation has been reviewed 
under the criteria in Executive Order 
12044. It does not require a regulatory 
analysis, since it does not meet the 
threshold of criteria on economic 
impact

Dated: June 6,1980.
M anuel Carballo,
Acting Assistant Secretary fo r Human 
Development Services.

Approved: August 15,1980.
Nathan J. Stark,
Acting Secretary.

A. 45 CFR Parts 205 and 225 are 
amended as follows to remove 
references to the social services 
programs under titles I, IV-A, X, XIV, 
XVI (AABD), and XX and to reserve two 
sections whose contents have been 
placed elsewhere. The regulations in 
Parts 205 and 225 will continue to be 
applicable to the financial assistance 
and child welfare services programs as 
indicated.

1. The table of contents is revised as 
follows:

PART 205—GENERAL 
ADMINISTRATION—PUBLIC 
ASSISTANCE PROGRAMS
Sec.
205.5 Plan amendments.
205.10 Hearings.
205.20 [Reserved]
205.25 Eligibility of supplemental security 

income beneficiaries for food stamps or 
surplus commodities.

205.30 Methods of administration.
205.35 [Reserved]
205.40 Quality control system.
205.41 Reduction of FFP for incorrect 

payments by States.
205.45 Federal financial participation in 

relation to State emergency welfare 
preparedness.

205.50 Safeguarding information for the 
financial assistance programs.

205.60 Reports and maintenance of records. 
205.70; Availability of agency program 

manuals.
205.100 Single State agency.

Sec.
205.101 Organization Tor administration. 
205.120 Statewide operation.
205.130 State financial participation.
205.145 [Reserved]
205.146 Specific limitations on Federal 

financial participation trader title IV-A.
205.150 Cost allocation.
205.160 Non-expendable personal property. 
205.170 State standards for office space, 

equipment, and facilities.
205.190 Standard-setting authority for 

institutions.
205.200 [Reserved]
205.202 [Reserved]

Authority: Sec. 1102, 49 Stat. 647; 42 U.S.C. 
1302.

2. 45 CFR 205.30 is revised as follows:

§ 205.30 Methods of administration.
State plan requirements: A State plan 

for financial assistance under title I, IV - 
A, X, XIV or XVI (AABD) of the Social 
Security Act must provide for such 
methods of administration as are found 
by the Secretary to be necessary for the 
proper and efficient operation of the 
plan.

3. The heading and text of 45 CFR
205.50 is revised as follows:

§ 205.50 Safeguarding information for the 
financial assistance programs.

(a) State plan requirem ents. A  State 
plan for financial assistance under title 
IV-A of the Social Security Act, except 
as provided in paragraph (d) of this 
section, must provide that:

(1) Pursuant to State statute which 
imposes legal sanctions:

(i) The use or disclosure of 
information concerning applicants and 
recipients will be limited to purposes 
directly connected with:

(A) The administration of the plan of 
the State approved under title IV-A, the 
plan or program of the State under title 
IV-B, IV-C, or IV-D, or under title I, X, 
XIV, XVI (AABD), XIX, or XX or the 
supplemental security income program 
established by title XVI (SSI). Such 
purposes include establishing eligibility, 
determining amount of assistance, and 
providing services for applicants and 
recipients.

(B) Any investigation, prosecution, or 
criminal or civil proceeding conducted 
in connection with the administration of 
any such plans or programs; and

(C) The administration of any other 
Federal or federally assisted program 
which provides assistance, in cash or in 
kind, or services, directly to individuals 
on the basis of need. Under the 
requirements of this paragraph (a)(l)(i), 
disclosure to any committee or 
legislative body (Federal, State, or local) 
of any information that identifies by 
name and address any such applicant or 
recipient shall be prohibited; and

certification of receipt of AFDC to an 
employer for purposes of claiming tax 
credit under Pub. L. 94-12, the Tax 
Reduction Act of 1975, (see § 235.40 of 
this chapter) shall be considered to be 
for a purpose directly connected with 
the administration of the plan.

(ii) The State agency has authority to 
implement and enforce the provisions 
for safeguarding information about 
applicants and recipients:

(iii) Publication of lists or names of 
applicants and recipients will be 
prohibited.

(2) The agency will have clearly 
defined criteria which govern the types 
of information that are safeguarded and 
the conditions under which such 
information may be released or used. 
Under this requirement:

(i) Types of information to be 
safeguarded include but are not limited 
to:

(A) The names and addresses of 
applicants and recipients and amounts 
of assistance provided (unless excepted 
under paragraph (d) of this section);

(B) Information related to the social 
and economic conditions or 
circumstances of a particular individual 
including wage information (see
§ 205.51) obtained from the agency 
administering the State unemployment 
compensation laws or from the Social 
Security Administration;

(C) Agency evaluation of information 
about a particular individual;

(D) Medical data, including diagnosis 
and past history of disease or disability, 
concerning a particular individual.

(ii) The release or use of information 
concerning individuals applying for or 
receiving financial assistance is 
restricted to persons or agency 
representatives who are subject to 
standards of confidentiality which are 
comparable to those of the agency 
administering the financial assistance 
programs.

(iii) The family or individual is 
informed whenever possible of a request 
for information from an outside source, 
and permission is obtained to meet the 
request. In an emergency situation when 
the individual’s consent for the release 
of information cannot be obtained, he 
will be notified immediately.

(iv) In the event of the issuance of a 
subpeona for the case record or for any 
agency respresentative to testify 
concerning an applicant or recipient, the 
court’s attention is called, through 
proper channels to the statutory 
provisions and the policies or rules and 
regulations against disclosure of 
information.

(v) The same policies are applied to 
requests for information from a 
governmental authority, the courts, or a
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law enforcement official as from any 
other outside source.

(3) (i) The agency will publicize 
provisions governing the confidential 
nature of information about applicants 
and recipients, including the legal 
sanctions imposed for improper 
disclosure and use, and will make these 
provisions available to applicants and 
recipients and to other persons and 
agencies to whom information is 
disclosed.

(ii) All information about wages 
(including that described in § 205.51) 
will be stored and processed so that no 
unauthorized personnel can acquire or 
retrieve the information by any means.

(iii) All persons with access to 
information about wages will be advised 
of the circumstances under which access 
is permitted and the sanctions imposed 
for illegal use or disclosure of the 
information.

(4) All materials sent or distributed to 
applicants, recipients, or medical 
vendors, including material enclosed in 
envelopes containing checks, will be 
limited to those which are directly 
related to the administration of the 
program and will not have political 
implications. Under this requirement:

(i) Specifically excluded from mailing 
or distribution are materials such as 
“holiday” greetings, general public 
announcements, voting information, 
alien registration notices;

(ii) Not prohibited from such mailing 
or distribution are materials in the 
immediate interest of the health and 
welfare of applicants and recipients, 
such as announcements of free medical 
examinations, availability of surplus 
food, and consumer protection 
information;

(iii) Only the names of persons 
directly connected with the 
administration of the program are 
contained in material sent or distributed 
to applicants, recipients, and vendors, 
and such persons are identified only in 
their official capacity with the State or 
local agency.

(b) [Reserved]
(cj State plan requirements for 

programs o f financial assistance in 
Puerto Rico, the Virgin Islands, and 
Guam, A State plan under title I, X, XIV, 
or XVI (AABD) of the Social Security 
Act must meet all the requirements of 
paragraph (a) of this section and also 
provide for disclosure of information 
concerning applicants and recipients for 
use by public officials who require such 
information in connection with their 
official duties. Under this requirement, 
such information shall be available only 
to public officials who certify in writing 
that:

(1) They are public officials as defined 
by State or Federal law of general 
applicability; and

(2) The information to be disclosed 
and used is required in connection with 
their official duties.

(d) Exception. In respect to a State 
plan for financial assistance under title 
I, IV-A, X, XIV, or XVI (AABD) of the 
Social Security Act, exception to the 
requirements of paragraph (a)(l)(iii) of 
this section may be made by reason of 
the enactment or enforcement of State 
legislation, prescribing any conditions 
under which public access may be had 
to records of the disbursement of funds 
or payments under such titles within the 
State, if such legislation prohibits the 
use of any list or names obtained 
through such access to such records for 
commercial or political purposes.

4. 45 CFR 205.60 is revised as follows:

§ 205.60 Reports and maintenance of 
records.

(a) State plan requirements. A State 
plan for financial assistance under title 
I, IV-A, X, XIV or XVI (AABD) of the 
Social Security Act must provide that:

(1) The State agency will maintain or 
supervise the maintenance of records 
necessary for the proper and efficient 
operation of the plan, including records 
regarding applications, determination of 
eligibility, and the provision of financial 
assistance. Under this requirement, 
individual records are kept which 
contain pertinent facts about each 
applicant and recipient and include 
information as to the date of application 
and date and basis of its disposition; 
facts essential to determination of initial 
and continuing eligibility, need for, and 
provision of financial assistance, and 
basis for discontinuing assistance.

In addition, records kept under a 
State’s IV-A plan will include the 
individual’s social security number.

(2) Under title IV-A, the State agency 
will establish and maintain statistical 
records regarding the effect of the use of 
wage information received from 
agencies administering State 
unemployment compensation laws and 
from the Social Security Administration. 
The records will include—

(i) The number and dollar value of 
case closings per month;

(ii) The number and dollar value of 
grant reductions per month; and

(iii) The number and dollar value of 
grant increases per month.

5. 45 CFR 205.70 is amended by 
revising the introductory text and 
paragraph (a) to read as follows:

§ 205.70 Availability of agency program 
manuals.

State plan requirements. A State plan 
for financial assistance under title I, IV - 
A, IV-B, X, XIV, or XVI (AABD) of the 
Social Security Act must provide that: *

(a) Program manuals and other policy 
issuances which affect the public, 
including the State agency’s rules and 
regulations governing eligibility, need 
and amount of assistance, and recipient 
rights and responsibilities will be 
maintained in the State office and in 
each local and district office for 
examination on regular workdays during 
regular office hours by individuals, upon 
request for review, study, or 
reproduction by the individual.
* * * * *

6.45 CFR 205.100 is revised as follows:

§ 205.100 Single State agency.
(a) (1) State plan requirements. A State 

plan for financial assistance under title 
I, IV-A, X, XIV, or XVI (AABD) of the 
Social Security Act must:

(1) Provide for the establishment or 
designation of a single State agency 
with authority to administer or 
supervise the administration of the plan.

(ii) Include a certification by the 
attorney general of the State identifying 
the single State agency and citing the 
legal authority under which such agency 
administers, or supervises the 
administration of, the plan on a 
statewide basis including the authority 
to make rules and regulations governing 
the administration of the plan by such 
agency or rules and regulations that are 
binding on the political subdivisions, if 
the plan is administered by them.

(2) [Reserved]
(b) Conditions for implementing the 

requirements o f paragraph (a) o f this 
section. (1) The State agency will not 
delegate to other than its own officials 
its authority for exercising 
administrative discretion in the 
administration or supervision of the plan 
including the issuance of policies, rules, 
and regulations on program matters.

(2) In the event that any rules and 
regulations or decisions of the single 
State agency are subject to review, 
clearance, or other action by other 
offices or agencies of the State 
government, the requisite authority of 
the single State agency will not be 
impaired.

(3) In the event that any services are 
performed for the single State agency by 
other State or local agencies or offices, 
such agencies and offices must not have 
authority to review, change, or 
disapprove any administrative decision 
of the single State agency, or otherwise 
substitute their judgment for that of the 
agency as to the application of policies,
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rules, and regulations promulgated by 
the State agency.

7.45 CFR 205.101 is revised as follows:

§ 205.101 Organization for administration.
(a) A State plan for financial 

assistance under title I, IV-A, X, XIV, or 
XVI (AABD) of the Social Security Act 
shall include a description of the 
organization and functions of the single 
State agency and an organizational 
chart of the agency.

(b) Where applicable, a State plan for 
financial assistance under title I, IV-A, 
X, XIV, or XVI (AABD) of the act shall 
identify the organizational unit within 
the State agency which is responsible 
for operation of the plan and shall 
include a description of its organization 
and functions and an organizational 
chart of the unit.

(c) [Reserved]
8.45 CFR 205.120 is amended by 

revising the introductory text of 
paragraph (a) to read as follows:

§ 205.120 Statewide operation.
(a) State plan requirements. A State 

plan for financial assistance under title 
I, IV-A, X, XIV, or XVI (AABD) of the 
Social Security Act must provide that:
*  *  dr *  dr

9.45 CFR 205.130 is revised as follows:

§ 205.130 State financial participation.
State plan requirements:
(a) A State plan for financial 

assistance under title I, IV-A, X, XIV, or 
XVI (AABD) of the Social Security Act 
must provide that:

(1) State (as distiguished from local) 
funds will be used in both assistance 
and administration; and

(2) State and Federal funds will be 
apportioned among the political 
subdivisions of the State on a basis 
consistent with equitable treatment of 
individuals in similar circumstances 
throughout the State.

(b) A State plan under title I, IV-A, X, 
XIV, or XVI (AABD) of the Act must 
provide further that State funds will be 
used to pay a substantial part of the 
total costs of the assistance programs.

(c) [Reserved]
10.45 CFR 205.145 is deleted and 

reserved as follows:

§ 205.145 [Reserved]
it it it it it

I f .  45 CFR 205.150 is amended by 
revising paragraphs (a)(l)(i) and (a)(2) to 
read as follows:

§ 205.150 Cost allocation.
(a) State plan requirements. A State 

plan for financial assistance under titles 
I, IV-A, X, XIV, or XVI (AABD) of the 
Social Security Act must provide that:

(1) The single State Agency will have an 
approved cost allocation plan on file 
with the SSA, OFA Regional 
Commissioner, which identifies and 
describes the methods and procedures 
the State has established for properly 
charging the costs of administration, 
services (excluding purchased services) 
and training activities under the plan in 
accordance with the Federal 
requirements set out in 45 CFR Part 74, 
Appendix C, and in Department and 
SSA, OFA regulations and instructions. 
Under this requirement, the cost 
allocation plan shall:

(1) Include descriptions of the 
functions and activities by 
organizational units; estimated costs for 
an annual period by cost centers or 
pools which include the costs of all 
organizational units of the State 
department in which the single State 
agency is located (unless specifically 
waived by the Regional Commissioner); 
and the basis used for allocating the 
various pools of costs to programs and 
activities with justification for each;

(2) The single State agency shall 
revise its cost allocation plan whenever 
the allocation method shown in the 
existing plan is outdated due to 
organizational changes within the State 
agency, changes in Federal law or 
regulations, or other similar changes.
it it it it it

(Sec. 1102,49 Stat. 647 (42 U.S.C. 1302))
* * * * ' *

12. 45 CFR 205.170 is amended by 
revising the introductory text to read as 
follows:

§ 205.170 State standards for office 
space, equipment, and facilities.

State plan requirements: A State plan 
for financial assistance under title I, IV - 
A, X, XIV, or XVI(AABD) of the Social 
Security Act must provide that:
* * * / * *

13. 45 CFR 205.190 is amended by 
revising the introductory text of 
paragraph (a) and revising paragraphs
(a) (1) and (2) to read as follows:

§ 205.190 Standard-setting authority for 
institutions.

(a) State plan requirem ents. If a State 
plan for financial assistance under title 
I, X, XIV, or XVI(AABD) of the Social 
Security Act includes aid or assistance 
to individuals in institutions as defined 
in § 233.60(b) (1) and (2) of this chapter 
the plan must:

(1) Provide for the designation of a 
State authority or authorities which 
shall be responsible for establishing and 
maintaining standards for such 
institutions;

(2) Provide that the State agency will 
keep on file and make available to SSA, 
OFA upon request:
* * it it *

14.45 CFR 205.200 is vacated and 
reserved and the content revised and 
relocated to 45 CFR 1391.50.

§205.200 [Reserved]
15.45 CFR 205.202 is vacated and 

reserved and the content revised and 
relocated to 45 CFR 1392.10 and 1393.8.

§ 205.202 [Reserved]

PART 225—TRAINING AND USE OF 
SUBPROFESSIONALS AND 
VOLUNTEERS

16.45 CFR 225.2 is amended by 
revising the introductory text and 
paragraph (a)(1) to read as follows:

§ 225.2 State plan requirements.
The State plan for financial assistance 

programs under titles I, IV-A, X, XIV, or 
XVI (AABD) of the Social Security Act 
for Guam, Puerto Rico and the Virgin 
Islands or for child welfare services 
under title IV-B of the Act must:

(a) Provide for the training and 
effective use of subprofessional staff as 
community service aides through part- 
time or full-time employment of persons 
of low income and, where applicable, of 
recipients and for that purpose will 
provide for:

(1) Such methods of recruitment and 
selection as will offer opportunity for 
full-time or part-time employment of 
persons of low income and little or no 
formal education, including employment 
of young and middle aged adults, older 
persons, and the physically and 
mentally disabled, and in the case of a 
State plan for financial assistance under 
titles I, IV-A, X, XIV, or XVI (AABD), of 
recipients: and will provide that such 
subprofessional positions are subject to 
merit system requirements, except 
where special exemption is approved on 
the basis of a State alternative plan for 
recruitment and selection among the 
disadvantaged of persons who have the 
potential ability for training and job 
performance to help assure achievement 
of program objectives:
9  it it it "k

17.45 CFR 225.3 is revised to read as 
follows:

§ 225.3 Federal financial participation.
Under the State plan for financial 

assistance programs under titles I, IV-A, 
X, XIV, XVI (AABD) or for child welfare 
services under title IV-B of the Act, 
Federal financial participation in 
expenditures for the recruitment, 
selection, training, and employment and 
other use of subprofessional staff and
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volunteers is available at the rates and 
under related condi tiops established for 
training, services, and other 
administrative costs under the 
respective titles.

CHAPTER XIII—OFFICE OF HUMAN 
DEVELOPMENT SERVICES, 
DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

SUBCHAPTER J —SOCIAL SERVICES FOR 
INDIVIDUALS AND FAMILIES UNDER 
TITLES I, IV-A, X, XIV, AND XVI (AABD) OF 
THE SOCIAL SECURITY ACT

B. A new Part 1391 is established to 
contain the same rules in 45 CFR Parts 
205 and 225 to apply to the social 
services’ programs in the Territories, 
and to relocate 45 CFR Part 226 to read 
as follows:

PART 1391—-GENERAL 
ADMINISTRATION AND STATE PLAN 
REQUIREMENTS

Subpart A—General Administration 
Sec.
1391.1 [Reserved]
1391.2 Methods of administration.
1391.3 Safeguarding information for the

social services programs. •
1391.4 Reports and maintenance of records.
1391.5 Availability of agency program 

manuals.
1391.6 Single state agency.
1391.7 Organization for administration.
1391.8 Statewide operation.
1391.9 State financial participation.
1391.10 [Reserved]
1391.11 State standards for office space, 

equipment, and facilities.

Subpart B—[Reserved]
Subpart C—Personnel Management
Sec.
1391.50 Standards of personnel 

administration.
1391.51 Training and use of 

subprofessionals and volunteers.

Subpart D—Purchase of Services 
Sea
1391.70 Purchase of services: State plan 

requirements.
1391.71 Purchase of services: Federal 

financial participation.

Subpart A—General Administration

§ 1391.1 [Reserved]

§ 1391.2 Methods of administration.
State plan requirements: A State plan 

for services under title I, IV-A, X, XIV or 
XVI (AABD) of the Social Security Act 
must provide for such methods of 
administration as are found by the 
Secretary to be necessary for the proper 
and efficient operation of the plan.

§ 1391.3 Safeguarding information for the 
social services programs.

(a) State plan requirem ents. A State 
plan for services under title IV-A of the 
Social Security Act, except aS\provided 
in paragraph (d) of this section, must 
provide that:

(1) Pursuant to State statute which 
imposes legal sanctions:

(1) The use or disclosure of 
information concerning applicants and 
recipients will be limited to purposes 
directly connected with:

(A) The administration of the plan of 
the State approved under title IV-A, the 
plan or program of the State under title 
IV-B, IV-C, or IV-D, or under title I, X, 
XIV, XVI (AABD), XIX, or XX or the 
supplemental security income program 
established by title XVI (SSI). Such 
purposes include establishing eligibility, 
determining amount of assistant, and 
providing services for applicants and 
recipients.

(B) Any investigation, prosecution, or 
criminal or civil proceeding conducted 
in connection with the administration of 
any such plans or programs; and

(C) The administration of any other 
Federal or federally assisted program 
which provides assistance, in cash or in 
kind, or services, directly to individuals 
on the basis of need. Under the 
requirements of this paragraph (a)(l)(i), 
disclosure to any committee or 
legislative body (Federal, State, or local) 
oi any information that identifies by 
name and address any such applicant or 
recipient shall be prohibited; and 
certification of receipt of AFDC to an 
employer for purposes of claiming tax 
credit under Pub. L  94-12, the Tax 
Reduction Act of 1975 (see § 235.40 of 
this chapter), shall be considered to be 
for a purpose directly connected with 
the administration of the plan.
. (ii) The State agency has authority to 
implement and enforce the provisions 
for safeguarding information about 
applicants and recipients;

(iii) Publication of lists or names of 
applicants and recipients will be 
prohibited.

(2) The agency will have clearly 
defined criteria which govern the types 
of information that are safeguarded and 
the conditions under which such 
information may be released or used. 
Under this requirement:

(i) Types of information to be 
safeguarded include but are not limited 
to:

(A) The names and addresses of 
applicants and recipients and services 
provided (unless excepted under 
paragraph (d) of this section);

(B) Information related to the social

and economic conditions or 
circumstances of a particular individual;

(C) Agency evaluation of information 
about a particular individual;

(D) Medical data, including diagnosis 
and past history of disease or disability, 
concerning a particular individual.

(ii) The release or use of information 
concerning individuals applying for or 
receiving services is restricted to 
persons or agency representatives who 
are subject to standards of 
confidentiality which are comparable to 
those of the agency administering the 
services programs.

(iii) The family or individual is 
informed whenever possible of a request 
for information from an outside source, 
and permission is obtained to meet the 
request. In an emergency situation when 
the individual’s consent for the release 
of information cannot be obtained, he 
will be notified immediately.

(iv) In the event of the issuance of a 
subpoena for the case record or for any 
agency representative to testify 
concerning an applicant or recipient, the 
court’s attention is called, through 
proper channels to the statutory 
provisions and the policies or rules and 
regulations against disclosure of 
information.

(v) The same policies are applied to 
requests for information from a 
governmental authority, the courts, or a 
law enforcement official as from any 
other outside source.

(3) The agency will publicize 
provisions governing the confidential 
nature of information about applicants 
and recipients, including the legal 
sanctions imposed for improper 
disclosure and use, and will make such 
provisions available to applicants and 
recipients and to other persons and 
agencies to whom information is 
disclosed.

(4) All materials sent or distributed to 
applicants, recipients, or medical 
vendors, including material enclosed in 
envelopes containing checks, will be 
limited to those which are directly 
related to the administration of the 
program and will not have political 
implications. Under this requirement:

(i) Specifically excluded from mailing 
or distribution are materials such as 
“holiday” greetings, general public 
announcements, voting information, 
alien registration notices;

(ii) Not prohibited from such mailing 
or distribution are materials in the 
immediate interest of the health and 
welfare of applicants and recipients, 
such as announcements of free medical 
examinations, availability of surplus 
food, and consumer protection 
information;
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(iii) Only the names of persons 
directly connected with the 
administration of the program are 
contained in material sent or distributed 
to applicants, recipients, and vendors, 
and such persons are identified only in 
their official capacity with the State or 
local agency.

(b) [Reserved]
(c) State plan requirements for 

services programs in Puerto Rico, the 
Virgin Islands, Guam, and the 
Commonwealth of the Northern 
Mariana Islands. A State plan for 
services under title I, X, XIV, or XVI 
(AABD) of the Social Security Act must 
meet all the requirements of paragraph
(a) of this section and also provide for 
disclosure of information concerning 
applicants and recipients for use by 
public officials who require such 
information in connection with their 
official duties. Under this requirement, 
such information shall be available only 
to public officials who certify in writing 
that:

(1) They are public officials as defined 
by State or Federal law of general 
applicability; and

(2) The information to be disclosed 
and used is required in connection with 
their official duties.

(d) Exception. In respect to a State 
plan for services under title I, IV-A, X, 
XIV, or XVI (AABD) of the Social 
Security Act, exception to the 
requirements of paragraph (a)(l)(iii) of 
this section may be made by reason of 
the enactment or enforcement of State 
legislation, prescribing any conditions 
under which public access may be had 
to records of the disbursement of funds 
or payments under such titles within the 
State, if such legislation prohibits the 
use of any list or names obtained 
through such access to such records for 
commercial or political purposes.

§1391.4 Reports and maintenance of 
records.

(a) State plan requirements. A State 
plan for services under title I, IV-A, X, 
XIV or XVI (AABD) of the Social 
Security Act must provide that:

(1) The State agency will maintain or 
supervise the maintenance of records 
necessary for the proper and efficient 
operation of the plan, including records 
regarding applications, determination of 
eligibility, the provision of social 
services. Under this requirement, 
individual records are kept which 
contain pertinent facts about each 
applicant and recipient and include 
information as to the date of application 
and date and basis of its disposition; 
facts essential to determination of initial 
and continuing eligibility, need for, and

provision of social services, and basis 
for discontinuing services.

§ 1391.5 Availability of agency program 
manuals.
State plan requirements. A State plan 

for services under title I, IV-A, X, XIV, 
or XVI (AABD) of the Social Security 
Act must provide that:

(a) Program manuals and other policy 
issuances which affect the public, 
including the State agency’s rules and 
regulations governing eligibility, 
recipient rights and responsibilities, and 
services offered by the agency, will be 
maintained in the State office and in 
each local and district office for 
examination on regular workdays during 
regular office hours by individuals, upon 
request for review, study, or 
reproduction by the individual.

(b) (1) A current copy of such material 
will be made available without charge 
or at a charge related to the cost of 
reproduction for access by the public 
through custodians who (i) request the 
material for this purpose, (ii) are 
centrally located and publicly accessible 
to a substantial number of the recipient 
population they serve, and (iii) agree to 
accept responsibility for filing all 
amendments and changes forwarded by 
the agency.

(2) Under this requirement the 
material, if requested, must be made 
available without charge or at a charge 
related to the cost of reproduction to 
public or university libraries, the local or 
district offices of the Bureau of Indian 
Affairs, and welfare or legal services 
offices or organizations. The material 
may also be made available, with or 
without charge, to other groups and to 
individuals. Wide availability of agency 
policy materials is recommended.

(c) Upon request, the agency will 
reproduce without charge or at a charge 
related to the cost of reproduction the 
specific policy materials necessary for 
an applicant or recipient, or his 
representative, to determine whether a 
fair hearing should be requested or to 
prepare for a fair hearing; and will 
establish policies for reproducing policy 
materials without charge, or at a charge 
related to cost, for any individual who 
requests such material for other 
purposes.

§ 1391.6 Single State agency.
(a)(1) State plan requirements. A State 

plan for services under title I, IV-A, X, 
XIV, or XVI (AABD) of the Social 
Security Act must:

(i) Provide for the establishment or 
designation of a single State agency 
with authority to administer or 
supervise the administration of the plan.

(ii) Include a certification by the 
attorney general of the State identifying 
the single State agency and citing the 
legal authority under which such agency 
administers, or supervises the 
administration of, the plan on a 
statewide basis including the authority 
to make rules and regulations governing 
the administration of the plan by such 
agency or rules and regulations that are 
binding on the political subdivisions, if 
the plan is administered by them.

(2) [Reserved]
(b) Conditions for implementing the 

requirements of paragraph (a) of this 
section. (1) The State agency will not 
delegate to other than its own officials 
its authority for exercising 
administrative discretion in the 
administration or supervision of the plan 
including the issuance of policies, rules, 
and regulations on program matters.

(2) In the event that any rules and 
regulations or decisions of the single 
State agency are subject to review, 
clearance, or other action by other 
offices or agencies of the State 
government, the requisite authority of 
the single State agency will not be 
impaired.

(3) In the event that any services are 
pêrformed for the single State agency by 
other State or local agencies or offices, 
such agencies and offices must not have 
authority to review, change, or 
disapprove any administrative decision 
of the single State agency, or otherwise 
substitute their judgment for that of the 
agency as to the application of policies, 
rules, and regulations promulgated by 
the State agency.

§ 1391.7 Organization for administration.
(a) A State plan for services under 

title I, IV-A, X, XIV, or XVI (AABD) of 
the Social Security Act shall include a 
description of the organization and 
functions of the single State agency and 
an organizational chart of the agency.

(b) Where applicable, a State plan for 
services under title I, IV-A, X, XIV, or 
XVI (AABD) of the act shall identify the 
organizational unit within the State 
agency which is responsible for 
operation of the plan and shall include a 
description of its organization and 
functions and an organizational chart of 
the unit. (See also 45 CFR Part 1392 for 
requirements concerning the 
organization for the administration of 
programs under title IV-A and B of the 
act, and 45 CFR Part 1393 for programs 
under title I, X, XIV, or XVI (AABD) of 
the act.)

(c) [Reserved]

§ 1391.8 Statewide operation.
(a) State plan requirements. A State 

plan for services under title I, IV-A, X,
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XIV, or XVI (AABD) of the Social 
Security Act must provide that:

(1) It shall be in operation, through a 
system of local offices, on a statewide 
basis in accordance with equitable 
standards for assistance and 
administration that are mandatory 
throughout the State;

(2) If administered by political 
subdivisions of the State, the plan will 
be mandatory on such political 
subdivisions;

(3) The State agency will assure that 
the plan is continuously in operation in 
all local offices or agencies through;

(i) Methods for informing staff of State 
policies, standards, procedures and 
instructions; and

(ii) Regular planned examination and 
evaluation of operations in local offices 
by regularly assigned State staff, 
including regular visits by such staff; 
and through reports, controls, or other 
necessary methods.

(b) [Reserved]

§ 1391.9 State financial participation.
State plan requirements:
(a) A State plan for services under 

title I, IV-A, X, XIV, or XVI [AABD] of 
the Social Sëcurity Act must provide 
that:

(1) State (as distinguished from local) 
funds will be used for both services and 
administration; and

(2) State and Federal funds will be 
apportioned among the political 
subdivisions of the State on a basis 
consistent with equitable treatment of 
individuals in similar circumstances 
throughout the State.

(b) A state plan for services under 
title I, IV-A, X, XIV, or XVI (AABD) of 
the Act must provide further that State 
funds will be used to pay a substantial « 
part of the total costs of the services 
programs.

(c) [Reserved]

§ 1391.10 [Reserved]

§ 1391.11 State standards for office 
space, equipment, and facilities.

State plan requirements: A State plan 
for services under title I, IV-A, X, XIV, 
or XVI (AABD) of the Social Security 
Act must provide that:

(a) The State agency wifi establish 
and maintain standards for office space, 
equipment, and facilities that will 
adequately and effectively meet 
program and staff needs. Under this 
requirement, offices must be well 
marked and clearly identifiable in the 
community as a public service.

(b) The State agency will assure that 
the standards are continuously in effect 
in all State and local offices or agencies, 
including agency suboffices, and special 
centers through:

(1) Making information about the 
standards available to State and local 
staff and other appropriate persons;

(2) Regular planned evaluation of 
housing and facilities by regularly 
assigned staff through visits, reports, 
controls and other necessary methods;

(3) Methods for enforcement when 
necessary to secure compliance with 
State standards.

Subpart B—[Reserved]

Subpart C—Personnel Management

§ 1391.50 Standards of personnel 
administration.

The State plan for services under title 
I, IV-A, X, XIV, and XVI (AABD) of the 
Act shall provide that methods of 
personnel administration will be 
established and maintained in 
conformity with the Standards for a 
Merit System of Personnel 
Administration, 5 CFR Part 900. These 
standards incorporate the 
Intergovernmental Personnel Act Merit 
Principles (Pub. L. 91-648, Section 2, 84 
Stat. 1909), prescribed by the Office of 
Personnel Management pursuant to 
Section 208 of the Intergovernmental 
Personnel Act of 1970, as amended.

§ 1391.51 Training and use of 
subprofessionals and volunteers.

Authority: Sec. 1102, 49 Stat. 647; 42 U.S.C. 
1302.

(a) D efinitions.
(1) The classification of 

subprofessional staff as community 
service aides refers to persons in a 
variety of positions in the planning, 
administration, and delivery of health, 
social, and rehabilitation services in 
which the duties of the position are 
composed of tasks that are an integral 
part of the agency’s service 
responsibilities to people and that can 
be performed by persons with less than 
a college education, by high school 
graduates, or by persons with little or no 
formal education.

(2) “Full-time or part-time 
employment” means that the person is 
employed by the agency and his position 
is incorporated into the regular staffing 
pattern of the agency. He is paid a 
regular wage or salary in relation to the 
value of services rendered and time 
spent on the job.

(3) The term “Volunteer” describes a 
person who contributes his personal 
service to the community through the 
agency’s human services program. He is 
not a replacement or substitute for paid 
staff but adds new dimensions to agency 
services, and symbolizes the 
community’s concern for the agency’s 
clientele.

(4) "Partially paid volunteers” means 
volunteers who are compensated for 
expenses incurred in the giving of 
services. Such payment does not reflect 
the value of the services rendered, or the 
amount of time given to the agency.

(b) State services plan requirem ents. 
The State plan for social services under 
titles I, IV-A, X, XIV, and XVI (AABD) 
of the Social Security Act must:

(1) Provide for the training and 
effective use of subprofessional staff as 
community service aides through part- 
time or full-time employment of persons 
of low income and, where applicable, of 
recipients and for that purpose will 
provide for:

(1) Such methods of recruitment and 
selection as will offer opportunity for 
full-time or part-time employment of 
persons of low income and little or no 
formal education, including employment 
of young and middle aged adults, older 
persons, and the physically and 
mentally disabled, and in the case of a 
State plan under title I, IV-A, X, XIV, or 
XVI, of recipients; and will provide that 
such subprofessional positions are 
subject to merit system requirements, 
except where special exemption is 
approved on the basis of a State 
alternative plan for recruitment and 
selection among the disadvantaged of 
persons who have the potential ability 
for training and job performance to help 
assure achievement of program 
objectives;

(ii) An administrative staffing plan to 
include the range of service personnel of 
which subprofessional staff are an 
integral part;

(iii) A career service plan permitting 
persons to enter employment at the 
subprofessional level and, according to 
their abilities, through work experience, 
pre-service and in-service training and 
educational leave with pay, progress to 
positions of increasing responsibility 
and reward;

(iv) An organized training program, 
supervision, and supportive services for 
subprofessional staff; and

(v) Annual progressive expansion of 
the plan to assure utilization of 
increasing numbers of subprofessional 
staff as community service aides, until 
an appropriate number and proportion 
of subprofessional staff to professional 
staff are achieved to make maximum 
use of subprofessionals in program 
operation.

(2) Provide for the use of nonpaid or 
partially paid volunteers in providing 
services and in assisting any advisory 
committees established by the State 
agency and for that purpose provide for:

(i) A position in which rests 
responsibility for the development, 
organization, and administration of the
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volunteer program, and for coordination 
of the program with related functions;

(ii) Methods of recruitment and 
selection which will assure participation 
of volunteers of all income levels in 
planning capacities and service 
provision;

(iii) A program for organized training 
and supervision of such volunteers;

(iv) Meeting the costs incident to 
volunteer service and assuring that no 
individual shall be deprived of the 
opportunity to serve because of the 
expenses involved in such service; and

(v) Annual progressive expansion of 
the numbers of volunteers utilized, until 
the volunteer program is adequate for 
the achievement of the agency’s service 
goals.

(c) Federal fin an cia l participation.
Under the State plan for social 

services under titles I, IV-A, X, XIV, and 
XVI (AABD) of the Act, Federal 
financial participation in expenditures 
for the recruitment, selection, training, 
and employment and other use of 
subprofessional staff and volunteers is 
available at the rates and under related 
conditions established for training, 
services, and other administrative costs 
under the respective titles.

Subpart D—Purchase of Services

Editorial Note.—This Editorial Note is 
applicable to §§ 1391.70 and 1391.71. At 40 FR 
45818, Oct. 3,1975, the regulations in 45 CFR 
Part 226, now 45 CFR 1391.70 and 1391.71, 
were superseded by 45 CFR Part 228 (40 r é  
27354, June 27,1975), now 45 CFR Part 1396, 
except that sections 1391.70 and 1391.71 
continue in effect for Puerto Rico, the Virgin 
Islands, Guam, and the Commonwealth of the 
Northern Mariana Islands for the operation of 
service programs under titles I, IV-A, X, XIV, 
and XVI (AABD) of the Social Security Act.

§ 1391.70 Purchase of services: State plan 
requirements.

(a) A State plan under Title I, IV-A, X, 
XIV, or XVI (AABD) of the Social 
Security Act, which authorizes the 
provision of services by purchase from 
other State or local public agencies, 
from nonprofit or proprietary private 
agencies or organizations, or from 
individuals, must, with respect to 
services which are purchased:

(1) Include a description of the scope 
and types of services which may be 
purchased under the State plan;

(2) Provide that the State or local 
agency will retain continuing, basic 
responsibility for determination as to;

(i) The eligibility of individuals for 
services; and

(ii) The authorization, selection, 
quality, effectiveness, and execution of 
a plan or program of services suited to 
the needs of an individual or of a group 
of individuals;

(3) Provide that the State agency will 
work with established and newly 
organized suppliers of purchased 
services to provide consultation and 
technical assistance, to assure 
satisfactory performance in providing 
such services, including periodic review, 
and to develop new and more effective 
approaches and methods of delivering 
purchased services;

(4) In the case of services authorized 
under the Vocational Rehabilitation Act, 
provide that such services will be 
obtained from the State vocational 
rehabilitation agency when that agency 
is willing and able to provide them, and 
that such services will be purchased 
from another source only when they are 
not obtainable from the State vocational 
rehabilitation agency;

(5) Assure progressive development of 
arrangements with a number and variety 
of agencies and other sources which 
meet applicable standards as to quality 
of services and rates of payment, with- 
the aim of providing opportunities for 
individuals to exercise choice with ' 
regard to the source of purchased 
service;

(6) Assure that the sources from which 
services are purchased are licensed, 
approved as meeting State licensing 
standards, meet applicable accrediting 
standards, or in the absence of licensing 
or accrediting standards, meet 
standards or criteria established by the 
State agency to assure quality of 
service, including standards appropriate 
for services provided by new self-help 
groups and other organizations for 
which licensing or accrediting do not 
exist; and

(7) (i) Provide for the establishment of 
rates of payment for such services 
which:

(A) Do not exceed the amounts 
reasonable and necessary to assure 
quality of services, and in the case of 
services purchased from other public 
agencies, are in accordance with the 
cost reasonably assignable to such 
services; and

(B) Whenever possible are based on 
consideration of full cost of the services;

(ii) Describe the methods used in 
establishing and maintaining such rates; 
and

(iii) Indicate that information to 
support such rates of payment will be 
maintained in accessible form.

(b) In the case of services provided, 
by purchase, as emergency asssistance 
to needy families with children under 
Title IVtA, the State plan may provide 
for an exception from the requirements 
in paragraphs (a)(5), (6), and (7) of this 
section, but only to the extent and for 
the period necessary to deal with the 
emergency situation.

(c) All other requirements governing 
the State plans listed in paragraph (a) of 
this section are applicable to the 
purchase of services, including:

(1) General provisions such as those 
relating to single State agency, fair 
hearings and grievances, safeguarding of 
information, civil rights, and financial 
control and reporting requirements; and

(2) Specific provisions as to the 
programs of services such as those on 
required services, State-wideness and 
maximum utilization of other agencies 
providing services, to the extent 
feasible.

§ 1391.71 Purchase of services: Federal 
financial participation.

(a) Federal financial participation is 
available in expenditures for purchase 
of services under the State plans listed 
in § 1391.70 to the extent that payment 
for purchased services is in accordance 
with rates of payment established by the 
State which do not exceed the amounts 
reasonable and necessary to assure 
quality of service and, in the case of 
services purchased from other public 
agencies, the cost reasonably assignable 
to such services.

(b) Services which may be purchased 
with Federal financial participation are 
those for which Federal financial 
participation is otherwise available 
under Title I, IV-A, X, XIV, or XVI 
(AABD) of the Social Security Act and 
which are included under the approved 
State plan.

(c) Payments for subsistence 
(including payments for foster care), 
other items of individual or family need 
normally included in assistance 
payments, and medical or remedial care 
or services are not considered to be 
service costs. However, Federal 
financial participation is available in 
expenditures for the purchase of 
services which include subsistence or 
medical care items (as contrasted with 
payments made to provide financial or 
medical assistance), such as:

(1) Subsistence and medical care 
when they are included as an essential 
component of the furnishing of services 
in an institutional setting and cannot be 
separately identified, such as in a 
comprehensive rehabilitation center; 
and

(2) Under Title IV-A of the Act, 
medical care, for such items as:

(i) Family planning services; and
(ii) Medical examinations required for 

child care staff, when not otherwise 
available.
(For details as to these and other special 
conditions, see the pertinent regulations,, 
such as those for emergency assistance 
to needy families, with children,
§ 233.120 of this chapter, and services to
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children and families under Title IV-A 
of the Act, to be published at a later 
date.)
[Sec. 1102, 49 Stat. 647; 42 U.S.C. 1302]

PART 1392—SERVICE PROGRAMS 
FOR FAMILIES AND CHILDREN: TITLE 
IV PARTS A AND B OF THE SOCIAL 
SECURITY ACT

C. 45 CFR Parts 220 and 231, now 
located in Chapter II, are transferred to 
45 CFR Chapter XIII, Subchapter J, and 
redesignated as a new Part 1392 to read 
as follows:

PART 1392—SERVICE PROGRAMS 
FOR FAMILIES AND CHILDREN; TITLE 
IV PARTS A AND B OF SOCIAL 
SECURITY ACT

Editorial Note: At 40 FR 45819, Oct. 3,1975, 
Part 220 (relocated in Part 1392) was 
amended and the extent of its applicability 
limited. Part 228 (relocated in Part 1396) 40 FR 
27354, June 27,1975), of this chapter 
supersedes Part 220 (relocated in Part 1392) 
with the following exceptions:

1. Regulations in this part relating to child 
welfare services under Part B of title IV of the 
Social Security Act, remain effective for the 
50 States and the District of Columbia.

2. Regulations in this part pertaining to the 
operation of services programs (under titles I, 
IV-A IV-B, X, XIV, and XVI (AABD) of the 
Social Security Act), remain in effect for 
Puerto Rico, Virgin Islands, and Guam and 
are now applicable to the Commonwealth of 
the Northern Mariana Islands.

4. Regulations in this part pertaining to the 
Work Incentive Program (WIN) are 
superseded by 45 CFR Part 224 (40 FR 43181, 
Sept. 18,1975).

However, statutes affecting the social 
services programs have been enacted since 
the provisions of this Part 220 (relocated in 
Part 1392) were originally published. 
Therefore, relevant sections of the following 
acts must be applied in implementing Part 220 
(relocated in Part 1392): (1) Social Security 
Amendments of 1972 (Pub. L. 92-603); (2) 
Revenue Sharing Act (Pub. L. 92-512); (3) 
extension of Renegotiation Act (Pub. L. 93- 
66); and (4) Pub. L. 93-233.
Subpart A— Mandatory Provisions
Sec.
1392.1 General.
Organization and Administration
1392.2 Single organizational unit.
1392.3 Full-time staff for services.
1392.4 Advisory committees.
1392.5 Use of professional staff.
1392.6 Use of subprofessional personnel. 
139£.7 Use of volunteers.
1392.8 Relationship and use of other 

agencies.
1392.9 Delivery and utilization of services.
1392.10 Training.
1392.11 Appeals, fair hearings and 

grievances.

Manadatory Services Applicable to Title IV,
Part A
Sec.
1392.15 General.
1392.16 Service plan.
1392.17 Employment objectives.
1392.18 Child care services.
1392.19 Foster care services.
1392.20 Prevention or reduction of births 

out-of-wedlock.
1392.21 Family planning services.
1392.22 Services to meet particular needs of 

families and children.
1392.23 Protective services and cooperation 

with courts.
1392.24 Services related to health needs.

Mandatory Services Applicable to Title IV,
Part B
1392.40 Child welfare services.

Other Requirements Applicable,to Title IV,
Parts A and B, as Indicated
1392.45 Community planning (applicable to 

IV-B).
1392.46 Reports and evaluations (applicable 

to IV-A and B).
1392.47 Implementation by local agencies 

(applicable to IV-A and B).
1392.48 [Reserved]
1392.49 Other plan requirements for child 

welfare services under title IV-B (seé 
also Subpart D of this part).

Subpart B—Optional Provisions
1392.50 General.

Services in Aid to Families With Dependent
Children
1392.51 Range of optional services.
1392.52 Coverage of optional groups for 

services.
Child Welfare Services
1392.55 Range of optional services and 

groups to be served.
1392.56 Day care services.
Subpart C—Federal Financial Participation
1392.60 General.
1392.61 Federal financial participation; 

AFDC.
1392.62 Federal financial participation; 

CWS.
1392.63 Relationship of costs under parts A 

and B of title IV.
1392.64 Federal financial participation: title 

IV-A  and B.
1392.65 Amount of Federal funding.
1392.66 Nonexpendable personal property: 

Conditions for FFP.
Subpart D—Other Provisions Governing 
Child Welfare Services Program
1392.70 Meaning of terms.
1392.71 The State plan; the annual budget; 

submission, approval, duration, purpose, 
revision.

1392.72 [Reserved]
1392.73 Allotment of Federal funds.
1392.74 Payments from allotments.
1392.75 [Reserved]
1392.76 [Reserved]
1392.77 Fiscal year to which expenditures 

chargeable.
1392.78 Liquidation of obligations.
1392.79 [Reserved]
1392.80 Apportionment of costs.

1392.81 [Reserved]
1392.82 Effect of payments.
1392.83 Promulgation.
1392.84 Reallotment of funds.
1392.85 [Reserved]

Authority: Sec. 1102 of the Social Security 
Act (42 U.S.C. 1302); Sec. 118 of Pub. L. 96-86.

Subpart E—Child Abuse and Neglect: 
Provisions Applicable Under Titles IV-A and 
IV-B of the Social Security Act
1392.90 Scope.
1392.91 Definitions.
1392.92 State plan requirements.

Authority: Sec. 1102, 49 Stat. 647 (42 U.S.C.
1302).

Subpart A—Mandatory Provisions

§ 1392.1 General.
(a) The State plans for AFDC services' 

in Puerto Rico, the Virgin Islands, Guam 
and the Commonwealth of the Northern 
Mariana Islands, and for CWS in the 
Territories, the 50 States and the District 
of Columbia, pursuant to title IV, parts 
A and B of the Social Security Act must, 
with respect to the administration of the 
service programs for families and 
children,

(1) Contain provisions committing the 
State to meet the requirements in this 
subpart;

(2) Contain provisions committing the 
State to progress in the extension and 
improvement of services;

(3) Indicate the steps to be taken to 
meet the requirements; and

(4) For title IV-B, provide for the 
submission of such implementation and 
progress reports as may be specified.

(b) The State plans for services under 
title IV-A must contain provisions 
committing the State to comply with 45 
CFR Part 74.

Organization and Administration

§ 1392.2 Single organizational unit.
(a) There must be a single 

organizational unit, within the single 
State agency, at the State level and also 
at the local level to provide or supervise 
all services to families and children 
included in the State plan for title IV, 
parts A and B. Within the single 
organizational unit the same subunits 
must be responsible for setting service 
policies and furnishing services for both 
AFDC and CWS cases. Specific services 
may be delegated within the agency for 
services common to other groups (e.g., 
homemaker service for the aged), 
provided that this does not tend to 
create differences in the quality of 
services for AFDC and CWS cases.
(This requirement does not apply to 
States where the AFDC and CWS 
programs were administered by 
separate agencies on Jan. 2,1968.)



56692 Federal R egister /  VoL 45, No. 166 /  M onday, August 25, 1980 /  Rules and Regulations

(b) Such unit must, under the direction 
of its chief officer (who, at the State 
level, is not the head of the State 
agency), be responsible for:

(1) Development of policy and the 
maintenance of policy control for all 
parts of the service program.

(2) Direct program supervision of the 
local agency or otherwise be in a 
position to assure proper program 
implementation.

(c) The State plan must also include 
the structure of such unit and show its 
place in the overall welfare agency and 
the distribution of responsibilities 
among the major divisions within the 
unit.

§ 1392.3 Full-time staff for services.
(a) The functions of arranging or 

providing services to individuals should, 
to the maximum extent feasible, be 
performed by persons other than those 
who determine eligibility for financial 
and medical assistance and provide 
financial assistance.

(b) There must be adequate numbers 
of full-time staff assigned to service 
functions at all levels of agency 
operations and, to this end, there must 
be progress toward the objective of 
relieving all staff of nonservice 
functions. (This does not exclude service 
at intake, i.e., providing information, 
screening and referral within the agency 
and community for all families and 
children seeking agency help: and 
determining need for specific services.)

§ 1392.4 Advisory committees.
(a) An advisory committee on AFDC 

and CWS programs must be established 
at the State level and at local levels 
where the programs are locally 
administered, except that in local 
jurisdictions with small caseloads 
alternate procedures for securing similar 
participation may be established. The 
State plan must show that the advisory 
committee will:

(1) Advise the principal policy setting 
and administrative officials of the 
agency and have adequate opportunity 
for meaningful participation in policy 
development and program 
administration, including the 
furtherance of recipient participation in 
the program of the agency.

(2) Include representatives of other 
State agencies concerned with services, 
representatives of professional, civic or 
other public or private organizations, 
private citizens interested and 
experienced in service programs, and 
recipients of assistance or services or 
their representatives who shall 
constitute at least one-third of the 
membership. Such recipients or their 
representatives must be selected in a

manner that will assure the participation 
of the recipients in the selection process 
and that they are representative of 
recipients of assistance or services.

(3) Be provided such staff assistance 
from within the agency and such 
independent technical assistance as are 
needed to enable it to make effective 
recommendations.

(4) Be provided with financial 
arrangements, where necessary, to make 
possible the participation of recipients 
in the work of the committee structure.

(b) An.advisory committee on day 
care services must be established at the 
State level, either as a separate 
committee, or all or a part of the 
advisory committee on AFDC and CWS 
programs may be assigned this function. 
In either event, the committee must have 
at least one-third of its membership 
drawn from recipients or their 
representatives; and include 
representatives of agencies and groups 
concerned with day care or related 
services, i.e., other State agencies, 
professional or civic or other public or 
nonprofit private agencies, 
organizations or groups.

(c) The State plan must also show the 
structure and functions of the State and 
local committees for AFDC and CWS 
programs and for day care services; 
their relationship to other boards and 
committees associated with the State 
and local agencies; the system for 
selecting recipients or their 
representatives; and assure that the 
State committee for AFDC and CWS 
programs will be established no later 
than 90 days after plan approval.

§ 1392.5 Use of professional staff.
(a) There must be adequate numbers 

and suitable qualifications for personnel 
drawn from social work and other 
appropriate disciplines to plan, develop 
and supervise services and to provide 
specialized services to families and 
children; and there must be an adequate 
system of career development and 
progression for such individuals.

(b) The State plan must also include:
(1) The staffing pattern for 

professional positions carrying out the 
service functions.

(2) An explanation of how the 
quantity and quality of services will be 
maintained in instances where the 
number of professional personnel 
performing eligibility and service 
functions results in a caseload or 
workload higher than that in effect 
during fiscal year 1968.

§ 1392.6 Use of subprofessional 
personnel.

(a) No later than July 1,1969 provision 
must be made for the training and

effective use of subprofessional staff in 
the programs of services to families and 
children, including part-time or full-time 
employment of recipients and other 
persons of low income. (The term 
“subprofessional,” as used here, means 
persons with less than college 
education, a high school graduate or a 
person with little or no formal 
education.)

(b) The State plan must also include:
(1) The methods of recruitment and 

selection, as will offer opportunities for 
employment of such persons.

(2) A career service plan that permits 
such persons to enter employment at the 
subprofessional level and progress to 
positions of increasing responsibility 
and remuneration.

(3) An organized training program, 
supervision and supportive assistance 
for such staff.

(4) Annual progression in the 
utilization of increasing numbers of such 
staff until there is optimal use of 
subprofessional staff in achieving the 
service goals for families and children.

§ 1392.7 Use of volunteers.
(a) No later than July 1,1969, 

provision must be made for the training 
and effective use of nonpaid or partially 
paid volunteers representing various age 
groups, specifically including senior 
citizens and young persons, in the 
service programs for families and 
children and assisting related advisory 
committees.

(b) The State plan must also include:
(1) T he m ethods o f recruitm ent and 

selectio n  w hich w ill assu re p articip ation  
o f volunteers o f a ll incom e levels.

(2) A  program  for organized training 
and supervision o f such volunteers.

(3) Assignment to a specific position 
in which rests responsibility for the 
development, organization, and 
administration of the volunteer program, 
and for coordination of the program 
with related functions.

(4) Provision for meeting the costs 
incident to volunteer service.

(5) Annual progression in the 
utilization of volunteers until such use is 
sufficient for the achievement of the 
service goals for families and children.

§ 1392.8 Relationship and use of other 
agencies.

(a) There must be maximum 
utilization of and coordination with 
other public arid voluntary agencies, 
including with respect to the latter their 
experience as well as their facilities, 
providing services similar or related to 
the sèrvices provided under the plan, 
where such services are available 
without additional cost.



Federal Register /  Vol. 45, No. 166 /  M onday, August 25, 1980

(b) Consideration must be given to the 
appropriate use of other public and 
voluntary agencies as sources for the 
purchase of care and services and such 
use must be based on a determination 
that required program standards will be 
met, a comparison of the effectiveness 
with which the services are likely to be 
rendered and the anticipated costs 
thereof.

(c) The State plan must show ways in 
which public and voluntary agencies 
will be used, including types of services 
to be purchased.

§ 1392.9 Delivery and utilization of 
services.

(a) There must be progress in 
achieving organizational patterns and 
simplified administrative procedures 
that assure effective delivery and 
utilization of services.

(b) The State plan must also provide 
for continued assessment and necessary 
adaptations to achieve this requirement.

§ 1392.10 Training.
(a) For social services programs under 

title IV-A, the State agency shall:
(1) Provide for a training program to 

improve the operation of the program 
and to assure a high quality of service; 
and

(2) Implement its training program in 
accordance with the requirements of 45 
CFR 235.61 through 235.65, except that 
copies of the annual training plan 
required by 45 CFR 235.62(c) shall be 
made available upon request to the 
Regional Administrator, Office of 
Human Development Services.

(3) Notwithstanding 45 CFR 235.62, 
235.63 and 235.64, effective April 1,1981, 
establish and implement a training plan 
for child day caregivers that meets the 
requirements of 45 CFR Part 71.

(b) For child welfare services 
programs under title IV-B:

(1) There must be staff development 
on a continuing, progressive and 
comprehensive basis for all staff 
responsible for the development and 
provision of services. Such staff 
development shall include orientation, 
in-service training and educational 
leave. Provision shall be made for 
increasing each year the number of 
educational leaves for professional 
training to assure an adequate number 
of professional staff for these programs; 
and

(2) The State agency shall, effective 
April 1,1981, establish and implement a 
training plan for child day caregivers 
that meets the requirements of 45 CFR 
Part 71. -

§ 1392.11 Appeals, fair hearings and 
grievances.

(a) There must be provision for a fair 
hearing, under which applicants and 
recipients may appeal denial of or 
exclusion from a service program , 
failure to take account of recipient 
choice of service or a determination that 
the individuals must participate in the 
service program. The results of appeals 
must be formally recorded and made 
available to the State advisory 
committee and all applicants and 
recipients must be advised of their right 
to appeal and the procedures for such 
appeal.

(b) There must be a system through 
which recipients may present grievances 
about the operation of the service 
program.

(c) The State plan must also describe 
the system for appeals and grievances 
and the methods of informing recipients 
of their right to appeal.

Mandatory Services Applicable to Title 
IV, Part A

§1392.15 General.
The State plan:
(a) Must assure that responsibility is 

assumed for the provision of services to 
all appropriate persons receiving aid 
and others in the home whose needs 
were considered in determining 
eligibility for such aid, as called for 
under each of the requirements in
§§ 1392.16-1392.25; and^

(b) Must be specific in its 
identification of the services to be 
provided or purchased and the families 
and children to whom they will be 
available.

§ 1392.16 Service plan.
(a) A service plan must be developed 

and maintained on a continuous basis 
for each family and child who requires 
service to maintain and strengthen 
family life, foster child development and 
achieve permanent and adequately 
compensated employment.

(b) By January 1,1970, a service plan 
must be developed for each family and 
child in the current caseload and, within 
1 year following approval for financial 
assistance for those added to the 
caseload after March 31,1969.

(c) Such plans must be developed in 
cooperation with the family and must be 
responsive to the needs of each 
individual within the family, while 
taking account of the relation of 
individual needs to the functioning of 
the family as a whole. Families shall 
have the right to accept or reject such 
plans. (See 45 CFR Part 224 for special 
provisions on refusal without good 
cause under the WIN program and
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referral of Unemployed Fathers to the 
WIN program.)

(d) Service plans must, as a minimum, 
include the objectives and content of the 
service requirements in § § 1392.15- 
1392.24.

(e) Each service plan must be 
reviewed as often as necessary, but at 
least annually, to assure that it is 
practically related to needs and is being 
effectively implemented.

§ 1392.17 Employment objectives.
(a) Services must be provided to assist 

all appropriate persons to achieve 
employment and self sufficiency.

(b) Priority must be given to screening 
the entire caseload, and new cases as 
added, to identify those persons who are 
immediately referrable for training and 
employment and development service 
plans for them.

(c) With respect to employment 
objectives, there must be as a minimum:

(1) Identification of individuals 
currently ready or with potentials for 
employment or training.

(2) Determination of the individuals 
appropriate for referral to programs 
offering training and employment 
services and referral of such individuals. 
(See 45 CFR Part 224 for policies 
governing referrals to the Work 
Incentive Program.)

(3) General and specialized diagnostic 
assessments (e.g., vocational, 
rehabilitation, education, medical, and 
psychological) of health, learning, and 
other limitations that prevent 
involvement in employment or training.

(4) Plans to insure that training and 
employment lead to stability of 
employment in jobs which take full 
advantage of the individual’s potential.

(5) Provisions of services necessary to 
deal with personal and family barriers 
which prevent or limit individuals in 
their use of training and in their 
achievement of stable employment.

(6) Provision for utilization of public 
and voluntary agencies in the fields of 
vocational rehabilitation, health, 
vocational, and other education, 
including special attention to the 
capabilities of rehabilitation centers and 
workshops, community action agencies, 
neighborhood centers, and similar 
organizations.

§ 1392.18 Child care services.
(a) Child care services, including in- 

home and out-of-home services, must be 
available or provided to all persons 
referred to and enrolled in the Work 
Incentive Program and to other persons 
for whom the agency has required 
training or employment. Such care must 
be suitable for the individuahchild; and 
the caretaker relatives must be involved
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in the selection of the child care source 
to be used if there is more than one 
source available. However, when there 
is only one source available, the 
caretaker relatives must accept it unless 
they can show that it is unsuitable for 
their child. The child care services must 
be maintained until the caretaker 
relatives are reasonably able to make 
other satisfactory child care 
arrangements.

(b) Progress must be made in 
developing varied child care resources 
with the aim of affording parents a 
choice in the care of their children.

(c) All child care services must meet 
the following standards:

(1) In-hom e care, (i) Homemaker 
service under agency auspices must 
meet the standards established by the 
State agency which must be reasonably 
in accord with the recommended 
standards of related national standard 
setting organizations, such as the Child 
Welfare League of America and the 
National Council for Homemaker 
Services.

(ii) Child care provided by relatives, 
friends, or neighbors must meet 
standards established by the State 
agency that, as a minimum, cover age, 
physical and emotional health, capacity 
and time of the caretaker to provide 
adequate care; hours of care; maximum 
number of children to be cared for; 
feeding and health care of the children.

(2) Out-of-hom e care, (i) Day care 
facilities, used for the care of children, 
must be licensed by the State or 
approved as meeting the standards for 
such licensing and day care facilities 
and services must comply with the 
standards of the Federal Interagency 
Day Care Requirements which are in 
effect through September 30,1980, and 
the requirements of section 422(a)(1) of 
the Social Security Act (see § 1392.56).

(ii) Beginning October 1,1980, FFP is 
available for the costs of out-of-home 
child day care services only if  all the 
requirements of 45 CFR Part 71 are met.

(d) Both in-home and out-of-home 
child care provided for persons referred 
to the WIN program must be a service 
cost rather than an assistance cost.

§ 1392.19 Foster care services.
Effective July 1,1969, services must be 

provided for children receiving aid in 
the form of foster care under title IV— 
part A, to:

(a) Assure placement appropriate to 
the needs of each child.

(b) Assure that the child receives 
proper care in such placement.

(c) Determine continued 
appropriateness of and need for 
placement through periodic reviews, at 
least annually.

(d) Improve the conditions in the 
home from which the child was 
removed, so that the child may be 
returned to his own home, or otherwise 
plan for the placement of the child in the 
home of other relatives, adoptive home 
or continued foster care, as appropriate.

(e) Work with other public agencies 
that have responsibility for the 
placement and care of any such children 
to assure that these agencies carry out 
their responsibilities in accordance with 
their agreement with the State agency 
administering or supervising the 
administration of AFDC.

§ 1392.20 Prevention or reduction of 
births out-of-wedlock.

There must be a program to prevent or 
reduce the incidence of births out-of- 
wedlock and to otherwise strengthen 
family life. Services to prevent and 
reduce births out-of-wedlock must be 
extended progressively to all 
appropriate adults and youths, with 
initial priority for mothers who have had 
children bom out-of-wedlock within the 
2 preceding years or who are currently 
pregnant out-of-wedlock and for youths 
living in conditions immediately 
conducive to births out-of-wedlock. 
Services must be provided for fathers of 
such children.

§ 1392.21 Family planning services.
(a) Family planning services must be 

offered and provided to those 
individuals wishing such services, 
specifically including medical 
contraceptive services (diagnosis, 
treatment, supplies, and followup), 
social services and educational services. 
Such services must be available without 
regard to marital status, age, or 
parenthood. Individuals must be assured 
choice of method and there must be 
arrangements with varied medical 
resources so that individuals can be 
assured choice of source of service. 
Acceptance of any services must be 
voluntary on the part of the individual 
and may not be a prerequisite or 
impediment to eligibility for the receipt 
of any other service or aid under the 
plan. Medical services must be provided 
in accordance with the standards of 
other State programs providing medical 
services for family planning (e.g., 
maternal and child health services).

(b) Federal financial participation in 
State claims for abortions is governed 
by 42 CFR 441.200 through 441.203 and 
441.205 through 441.208.

(c) If a State authorized sterilization 
as a family planning service, it must 
comply with the provisions of 42 CFR 
Part 441, Subpart F.

§ 1392.22 Services to meet particular 
needs of families and children.

Services must be provided to families 
and children as follows:

(a) Assist children to obtain education 
in accordance with their capacities.

(b) Improve'family living through 
assisting parents to overcome home
making and housing problems.

(c) Assist in reuniting families.
(d) Assist parents in money 

management, including consumer 
education.

(e) Assist parent in child rearing.
(f) Offer education for family living.
(g) Evaluate the need for, and m 

appropriate cases provide for, protective 
and vendor payments and related 
services.

§1392.23 Protective services and 
cooperation with courts.

(a) Protective services must be 
provided to children receiving aid who 
are found to be in danger of or subject to 
neglect, abuse or exploitation.

(b) There must be a specific plan 
whereby the State or local agency will 
bring cases of child abuse, neglect or 
exploitation to die attention of 
appropriate courts or law enforcement 
agencies. The same criteria for referral 
to courts or law enforcement agencies 
must be used as are used by the State or 
local agency for all other parents and 
children. There must be continued 
cooperation with such courts and 
officials to assist in planning of the child 
to serve his best interests.

§ 1392.24 Services related to health 
needs.

Services must be provided to families 
and children with health needs through 
identifying needs for preventive and 
remedial medical services; locating 
organizations or individuals who are 
willing to provide quality services on a 
dignified basis and helping to solve any 
problems which may prevent them from 
obtaining needed medical services and 
from making optimum use of the 
services available.

Mandatory Services Applicable to Title 
IV, Part B

§ 1392.40 Child welfare services.
(a) The State plan must assure 

progressive extension of child welfare 
services so that such services will be 
available in all political subdivisions by 
July 1,1975, for all children in need of 
them; including annual progress in one 
ox; more of the following dimensions:

(1) Covering additional political 
subdivisions;

(2) Reaching additional children in 
need of services;
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(3) Expanding the range of services 
provided;

(4) Improving the quality of services 
through additional trained child welfare 
personnel.

(b) The State plan must provide that:
(1) As a basis for giving priority in 

extending the provision of child welfare 
services to communities with the 
greatest need.for such services, there 
will be-a reasonable and objective 
method for assessing this need, taking 
into consideration their relative 
financial need.

(2) As a minimum, there will be child 
welfare services to children in their own 
homes and the provision of foster care 
of children.

(3) There will be a case plan, 
including diagnostic evaluation and plan 
for treatment, when a child is accepted 
for child welfare services; and periodic 
review of such plan.

(4) Child welfare services will be 
available on the basis of need for 
services and shall not be denied on the 
basis of financial need, legal residence, 
social status or religion.

(5) Child welfare services will not be 
limited to AFDC cases.

Other Requirements Applicable to Title 
IV, Parts A and B, as Indicated

§ 1392.45 Community planning (applicable 
to IV-A and B).

(a) There must be progress in 
developing State and local agency 
leadership for participation in 
community affairs which will result in 
the development of community 
resources necessary to achieve program 
objectives of title IV, parts A and B.

(b) The State plan must also show the 
steps to be taken to achieve this 
objective, including the staffing for this 
function.

§ 1392.46 Reports and evaluations 
(applicable to IV-B).

Such reports and evaluations must be 
furnished to the Secretary as he may 
specify showing the scope, results and 
costs of services for families and 
children.

§ 1392.47 Implementation by local 
agencies (applicable to IV-A and B).

(a) The State agency must have 
methods of assuring that local agencies 
are meeting the plan requirements.

(b) The State plan must also describe 
the methods to be used to carry out this 
requirement.

§ 1392.48 [Reserved]

§ 1392.49 Other plan requirements for 
child welfare services under title IV-B (see 
also Subpart D of this part).

(a) Single State agency. (l)(i) The 
State plan shall designate a State 
agency as the single agency for the 
administration of the plan or for 
supervision of the administration of part 
of the plan by local agencies.

(ii) Effective July 1,1969, the State 
plan must provide that the State agency 
responsible for the State plan approved 
under title FV-A will also administer or 
supervise the administration of the plan 
under title IV-B, except that—

(A) If on January 2,1968, the State 
agency administering the plan under 
title IV-B is different from the State 
agency responsible for the State plan 
approved under title IV-A, the 
requirement in this subdivision (ii) shall 
not apply so long as such agencies are 
different; or

(B) If on January 2,1968, the local 
agency administering the plan approved 
under title IV-B is different from the 
local agency administering the plan 
approved under title IV-A, the 
requirement in paragraph (a)(l)(ii) of 
this section shall not apply with respect 
to such local agencies so long as such 
agencies are different.

(2) The State plan shall set forth the 
authority of the State agency under 
State law for the administration of the 
program. Where there is administration 
by local agencies, the plan shall set forth 
the legal basis for such administration 
or for the supervision of such 
administration by the State agency. 
Citations to all directly pertinent laws 
and copies of all interpretations of such 
laws by appropriate State officials, and 
citations to all directly pertinent 
interpretations of laws by courts, shall 
be furnished as part of the plan.

(b) Organization for administration. 
The State plan shall describe the 
organization of the State agency for the 
administration of the plan and of any 
local agencies engaged in such 
administration. It shall also describe the 
methods of administration utilized by 
the State agency in the administration of 
the plan and by any local agencies 
engaged in such administration. Where 
there is administration by local 
agencies, the State plan shall describe 
the nature and extent of the supervision 
exercised by the State agency.

(c) Personnel standards. (1) There 
shall be, with respect to the employees 
of the State agency and those of local 
agencies, personnel administration on a 
merit basis which shall be in accordance 
with current Federal Standards for a 
Merit System of Personnel

Administration in 45 CFR Part 70. The 
State plan shall contain necessary 
materials relating to personnel 
administration to permit evaluation for 
compliance with the said Standards for 
a Merit System of Personnel 
Administration.

(2) The State plan must provide that 
the State agency will develop- and 
implement an affirmative action plan for 
equal employment opportunity in all 
aspects of personnel administration as 
specified in 45 CFR 70.4. The affirmative 
action plan will provide for specific 
action steps and timetables to assure 
such equal opportunity. The plan shall 
be made available for review upon 
request.

(d) Coordination with services under 
AFDC.  There shall be coordination 
between child welfare services and 
services in AFDC with a view to 
provision of welfare and related 
services which will best promote the 
welfare of such children and their 
families.

(e) Reports. The State plan shall 
provide that the State agency will make 
such reports with respect to any and all 
phases of the State program of child 
welfare services in such form and 
containing such information as HDS 
may find necessary to assure the 
correctness and verification of such 
reports.

Subpart B—Optional Provisions

§1392.50 General.
If a State elects under title IV-A to 

provide services for additional groups of 
families and children, i.e., current 
applicants or former or potential 
applicants and recipients of public 
assistance, the State plan must—

(a) Identify such group or groups and 
specify the services to be made 
available to such group;

(b) Contain provisions committing the 
State to meet the requirements in this 
subpart; and

(c) Indicate the steps to be taken to 
meet those requirements.

Services in Aid to Families With 
Dependent Children

§ 1392.51 Range of optional services.
(a) The Social Security Act (sec. 

406(d)) defines the full range of family 
services in AFDC as follows:
“* * * services to a family or any 
member thereof for the purpose of 
preserving, rehabilitating, reuniting, or 
strengthening the family, and such other 
services as will assist members of a 
family to attain or retain capability for 
the maximum self-support and personal 
independence.”
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(b) The full range of or selected family 
services, and child welfare services as 
defined in this subpart, may be included 
except for those services excluded in
§ 1392.61.

(c) Following are types of selected 
services;

(1) Child care services. Child care 
services provided to families other than- 
those required in § 1392.15, must meet 
the standards required in that section.

(2) Emergency assistance—services. 
Emergency assistance in the form of 
services to needy families with children, 
including migrants, may be provided. 
Such services must be planned and 
staffed, so as to assure immediate 
accessibility and prompt response, and 
separate policy instructions relating to 
emergency assistance must apply.
(These separate policies do not apply to 
use of title IV-B funds.)

(3) Educational and training services. 
Educational and training services may 
be included where the Work Incentive 
Program has not been initiated in a local 
jurisdiction or is inadequate in scope or 
size to meet the needs of recipients; or 
where the Work Incentive Program has 
been initiated and there is an agreement 
with representatives of the Labor 
Department that these services are not 
available to recipients. Full use must be 
made of services available through the 
Employment Service.

(4) Legal services. Legal services may 
be included for families desiring the help 
of lawyers with their legal problems (see 
separate policies governing the 
provision of such services).

§ 1392.52 Coverage of optional groups for 
services.

(a) The agency may elect to provide 
services to all or to reasonably 
classified subgroups of the following:

(1) Families and children who are 
current applicants for financial 
assistance.

(2) Families and children who are 
former applicants or recipients of 
financial assistance.

(3) Families and children who are 
likely to become applicants for or 
recipients of financial assistance, i.e., 
those who:

(i) Are eligible for medical assistance 
as medically needy persons, under the 
State’s title XIX plan.

(ii) Would be eligible for financial 
assistance if the earnings exemption 
granted to recipients applied to them.

(iii) Are likely, within 5 years, to 
become recipients of financial 
assistance.

(iv) Are at or near dependency level 
including those in low-income 
neighborhoods and among other groups 
that might otherwise include more

AFDC cases, where services are 
provided on a group basis.

(4) All other families and children for 
information and referral service only.

(b) All families and children in the 
above groups, or a selected reasonable 
classification of families and children 
with common problems or common 
service needs, may be included.

Child Welfare Services

§ 1392.55 Range of optional services and 
groups to be served.

(a) The Social Security Act (sec. 425) 
defines the full range of child welfare 
services as follows: “ * * * public 
social services which supplement, or 
substitute for, (1) parental care and 
supervision for the purpose i i  
preventing or remedying, or assisting in 
the solution of problems which may 
result in the neglect, abuse, exploitation, 
or delinquency of children, (2) protecting 
and caring for homeless, dependent, or 
neglected children, (3} protecting and 
promoting the welfare of children of 
working mothers, and (4) otherwise 
protecting and promoting the welfare of 
children, including the strengthening of 
their own homes where possible or, 
where needed, the provision of adequate 
care of children away from their homes 
in foster family homes^or day care or 
other child care facilities.”

§ 1392.56 Day care services.
(а) If day care services are included 

under title IV-B, they must meet the 
standards required in § 1392.18(c)(2), 
and in addition, the State plan must 
indicate compliance with the following:

(1) Cooperative arrangements with 
State health and education agencies to 
assure maximum utilization of such 
agencies in the provision of health and 
education services for children in day 
care.

(2) An advisory committee on day 
care services as set forth in § 1392.4(b).

(3) A reasonable and objective 
method for determining the priorities of 
need, as a basis for giving priority, in 
determining the existence of need for 
day care, to members of low-income or 
other groups in the population and to 
geographical areas which have the 
greatest relative need for the extension 
of day care.

(4) Specific criteria for determining the 
need of each child for care and 
protection through day care services.

(5) Determination that day care is in 
the best interests of the child and the 
family.

(б) Provision for determining, on an 
objective basis, the ability of families to 
pay for part or all of the cost of day care 
and for payment of reasonable fees by 
families able to pay.

(7) Provision for the development and 
implementation of arrangements for the 
more effective involvement of the parent 
or parents in the appropriate care of the 
child and the improvement of his health 
and development.

(8) Provision of day care only in 
facilities (including private homes) 
which are licensed by the State or 
approved as meeting the standards for 
such licensing.

Subpart C—Federal Financial 
Participation

§1392.60 General.
The regulations in this subpart deal 

separately with Federal financial 
participation in the costs of services 
under the AFDC and Child Welfare 
Services programs because these 
programs have different legal provisions 
governing the extent of Federal funding. 
However, in general there are no 
differences in the kinds of services or 
methods of providing services under 
these two programs.

§ 1392.61 Federal financial participation; 
AFDC.

(a) General. Federal financial 
participation is available in 
expenditures for—

(1) Properly and efficiently 
administering the plan;

(2) Providing the services for the 
groups of families and children; and

(3) Carrying out the activities 
described in subparts A and B of these 
regulations that are included in the 
approved State plan. Such participation 
will be at the rates prescribed in this 
subpart.

(b) Persons elig ib le fo r  service. 
Federal financial participation is 
available under this section only for 
services provided to:

(1) A child or relative who is receiving 
aid under the plan and to any essential 
person living in the same household as 
such relative and child.

(2) The groups defined in § 1392.52; 
current applicants for aid, former and 
potential applicants orirecipients and 
other individuals requesting information 
and referral service only. In respect to 
any child or relative who has formerly 
been an applicant for or recipient of aid, 
counseling and casework services may 
be provided. Other services may be 
provided only to those children or 
relatives who have received aid within 
the previous 2 years or who qualify 
under the definition of potential 
applicants or recipients.

(c) Sources fo r furnishing services. 
Federal financial participation is 
available under this section for services 
furnished:
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(1) By State or local agency staff, i.e., 
full- or part-time employed staff; and 
volunteers, or

(2) By purchase, contract, or other 
cooperative arrangements with public or 
private agencies or individuals, 
provided that such services are not 
available without cost from such 
sources.

(d) Provisions governing costs o f  
certain services. (1) Medical and 
assistance costs. Federal financial 
participation under this section will not 
be available in expenditures for 
subsistence and other assistance items 
or for medical or remedial care or 
services, except:

(1) For subsistence and medical care 
when they are provided as essential 
components of a comprehensive service 
program of a facility and their costs are 
not separately identifiable, such as, in a 
rehabilitation center, a day care facility 
or a maternity home;

(ii) For medical and remedial care and 
services as part of family planning 
services;

(iii) For required medical 
examinations for persons caring for 
children under agency auspices, when 
not otherwise available or not included 
in purchase arrangements;

(iv) For identifying medical problems 
of children in child care facilities; or

(v) For medical diagnosis and 
consultation when necessary to carry 
out service responsibilities, e.g., for 
recipients under consideration for 
referral to training and employment 
programs.

(2) Vocational rehabilitation services 
Federal financial participation is not 
available in the costs of providing 
services for the disabled as defined in 
the Vocational Rehabilitation Act 
except pursuant to an agreement with 
the State agency administering the 
vocational rehabilitation program. This 
applies to provision of services by staff 
of the agency and purchase.

(3) Federal financial participation is 
available in the costs of the following:

(i) Staff in providing services related 
.to foster care, i.e., recruitment, study, 
and approval of foster family homes, 
services to children in foster care and 
their parents, and work with foster 
parents and staff of child-caring 
institutions. Vendor payments for foster 
care are assistance payments and are, 
therefore, not subject to the service rate 
of Federal financial participation.

(ii) Work related to child care 
resources to be used by the agency, i.e., 
the costs of staff engaged in the 
development, recruitment, study, 
approval, and subsequent evaluation of 
out-of-home child care resources, except 
the costs of staff primarily engaged in

the issuance of licenses or in the 
enforcement of standards; study, 
approval, and subsequent evaluation of 
in-home care arrangements; and in the 
provision of technical assistance to 
improve the quality of child care.

(iii) Services provided in behalf of 
families and children, e.g., community 
planning, assuring accessibility to 
entitled service resources; and studies of 
service needs and results.

(iv) Certain services to assist 
individuals to achieve employment and 
self-sufficiency:

(A) Payments for additional expenses 
of individuals that are attributable to 
their participation in training or work 
experience projects, e.g., transportation, 
lunches, uniforms. (Not applicable to 
assistance recipients earning wages, 
including employment or on-the-job 
training, or on special work projects 
under Work Incentive Program, since 
such expenses will be deducted in 
determining net income.)

(B) Medical examinations that are 
necessary to determine physical and 
mental health conditions for training or 
employment.

(C) Education and training as 
provided in § 1392.51(c)(3).

(v) Agency .staff engaged in locating 
and planning with deserting or putative 
fathers; assessing potentials and 
determining appropriate actions; 
developing voluntary support; assisting 
relatives to file petitions for the 
establishment of paternity; reuniting 
families; and cooperative planning with 
appropriate courts and law enforcement 
officials.

(e) Federal fin a n cia l participation fo r  
ch ild  care services. Child care 
expenditures for WIN participants must 
be charged as a service expenditure and 
separately identified since Federal funds 
for this purpose come from a separate 
appropriation. Child care expenditures 
for other AFDC cases may be charged as 
a service expenditure or included as a 
financial assistance expenditure subject 
to matching under the title IV-A 
formula, depending on how the State 
plan specifies. Where child care is 
provided as a service the payment may 
be made either to the vendor of the 
service directly or to the recipient for 
payment by him. In either case 
documentation is needed in the form of 
statements of the type and quantity of 
services rendered for each recipient 
(receipted by vendor when the service 
payment is made directly to the 
recipient) to establish the fact that the 
expenditure was for services.

(f) R ates and amounts o f Federal 
fin an cia l participation (FFP) and cost 
allocation requirem ents fo r Puerto R ico, 
the Vrigin Islands, (d elete) Guam, and

the Com m onw ealth o f  the Northern 
M ariana Islands. (1) FFP at the 60 
percent rate is available for the service 
costs identified in paragraphs (d) and (c) 
of this section; and for training and staff 
development including costs of training 
provided to welfare staff by courts or 
law enforcement officials.

(2) FFP at the 50 percent rate is 
available for emergency services.

(3) For family planning services and 
referral for participation under the Work 
Incentive Program for any fiscal year 
beginning on or after July 1,1967, the 
Federal share to:

(1) Puerto Rico shall not exceed $2 
million.

(ii) The Virgin Islands shall not 
exceed $65,000.

(iii) Guam shall not exceed $90,000. 
Notwithstanding the limitations in 
paragraph (a)(3) of this section any 
funds which may become available 
under § 1396.52(c)(3) of this chapter may 
be used for any service activities under 
titles I, IV-A, X, XIV or XVI (AABD).

(4) Federal financial participation at 
the 50% rate is available in the costs of 
income maintenance activities and 
emergency assistance.

(5) Salaries and related expenses of 
staff who perform both service and 
income maintenance functions must be 
allocated between the two types of 
activities as a basis for claiming FFP at 
the rates specified in paragraphs (f) (1), 
(2) and (4) of this section. For purposes 
of this paragraph, income maintenance 
functions means all activities related to 
basic maintenance, i.e., determination of 
initial and continuing eligibility for 
financial and medical assistance and for 
food stamps. [Provided. That all 
members of the household are included 
in the assistance unit) and the 
authorization for purchase of coupons if 
prepared by the worker who determines 
eligibility for food stamps; furnishing of 
checks, warrants or food stamps for 
which the family is eligible; maintaining 
the case in payment or certification 
status; providing emergency services; 
and performing other related activities 
required in the administration of the 
income maintenance program.

(g) Federal fin an cia l participation in  
the work in cen tive program. (1) Federal 
financial participation at the rate of 90 
percent is available in the costs of self- 
support services (and the related 
administrative costs) provided by the 
separate administrative units in 
accordance with 45 CFR 224.15(c).

(2) The amount of Federal funds 
available for Federal financial 
participation at the rate of 90 percent, as 
appropriated by Congress, will be 
apportioned among the States according 
to methods prescribed by the Secretary.
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(3) This paragraph does not apply to 
Puerto Rico, the Virgin Islands, (delete) 
Guam, and the Commonwealth of the 
Northern Mariana Islands.

§ 1392.62 Federal financial participation; 
CWS.

(a) Federal share. The Federal share 
of service programs under title IV-B 
shall be at the rate specified in or 
promulgated pursuant to section 423 of 
the Act.

(b) Persons elig ible fo r service. (1) 
Federal financial participation under 
title IV-B is available to serve all 
families and children in need of child - 
welfare services without respect to 
whether they are receiving AFDC.

(2) Expenditures for care of children it, 
foster family homes, group homes, 
institutions, family day care homes or 
day care centers, or for care of 
unmarried mothers in foster family 
homes, group homes, institutions, or 
independent or other living situations, 
shall be for those children or unmarried 
mothers for whom the public welfare 
agency, through its child welfare 
services program, accepts responsibility 
for providing or purchasing such care. 
This responsibility includes; determining 
the need for such care and that the type 
of care is in the best interest of the child 
and his family or of the unmarried 
mother, determining the ability of the 
family to contribute to the cost of care; 
and developing a plan for continuing 
supervision of the child or unmarried 
mother in care.

(c) Sources o f services. Federal 
financial participation is available under 
this section for services furnished:

(1) By State or local agency staff, i.e., 
full- or part-time employed staff, and 
volunteers, or

(2) By purchase, contract, or other 
cooperative arrangements with public or 
private agencies or individuals, 
provided that such services are not 
available without cost from such 
sources.

(d) K inds o f expenses included. 
Federal financial participation is 
available for expenditures for the 
following purposes: personnel services; 
professional education; institutes, 
conferences and short-term courses; 
foster care of children; care of 
unmarried mothers; day care of children; 
purchase of homemaker services, 
specialized services; return of runaway 
children; research and special 
facilitative services; merit system costs; 
advisory committees; membership fees; 
supplies, equipment and communication; 
and occupancy and maintenance of 
space.

§ 1392.63 Relationship of costs under 
parts A and B of title IV.

(a) There must be methods of 
allocating the costs of providing services 
under the child welfare services 
program and providing services under 
the AFDC program.

(b) Service expenses that jointly 
benefit title IV-A and B programs may 
be allocated between them using any 
reasonable basis or may be charged 
entirely to IV-A, or B if they are 
considered to be of primary benefit to 
such program. The title IV-A program 
may be considered to be primarily 
benefited*if the number of AFDC 
children served represents at least 85 
percent of the total children served. The 
85 percent computation may be based 
on local agency totals or on statewide 
totals.

(c) The one exception to the policy 
expressed above in paragraph (b) of this 
section pertains to educational leave. 
States can elect to charge educational 
leave totally either to AFDC under title 
IV-A, or child welfare services under 
title IV-B, without regard to the 
proportion of time devoted to either 
program before or after educational 
leave. The only condition to be met is 
that the person returning from 
educational leave be employed in the 
single organizational unit supervising or 
providing all services for families and 
children under title IV-A and/or title 
IV-B of the Social Security Act, as 
amended. Where a single organization 
unit has not been established an 
allocation of costs must be made in 
accordance with existing policy.

§ 1392.64 Provisions common to title IV-A 
and B.

(a) General. Federal financial 
participation is available only if costs 
are incurred in accordance with the 
grants administration requirements of 45 
CFR Part 74 and where appropriate, 
allocated in accordance with the cost 
allocation provisions of 45 CFR 1395.2.

(b) R estrictions on S ta te ’s share. The 
State’s share in claiming FFP under both 
Parts A and B of title IV shall be in 
accordance with 45 CFR 1396.53.

§ 1392.65 Amount of Federal funding.
(a) The amount of Federal funds 

available for services under title IV-A is 
dependent upon the availability of and 
extent of matching State funds, except 
as stated in § 1392.61(f), for Puerto Rico, 
Virgin Islands, (Delete), Guam, and the 
Commonwealth of the Northern Mariana 
Islands.

(b) The amount of Federal funds under 
title IV-B may not exceed the amount 
available under the allotment formula 
prescribed by law. The availability of

these funds is dependent upon State 
expenditures, matched according to the 
formula prescribed by law.

§ 1392.66 Nonexpendable personal 
property: Conditions for FFP.

Federal financial participation in 
State claims for nonexpendable 
personal property is governed by 45 CFR 
1396.93.

Subpart D—Other Provisions 
Governing Child Welfare Services 
Programs

§ 1392.70 Meaning of terms.
Unless the context otherwise requires, 

the following terms, as used in this 
subpart have the following meanings:

(a) “Act” means title IV, part B of the 
Social Security Act, 42 U,S.C. 601-626.

(b) “HDS” means the Office of Human 
Development Services in the 
Department of Health and Human 
Services.

(c) “State” means the several States, 
the District of Columbia, Puerto Rico, 
the Virgin Islands, Guam, and the 
Commonwealth of the Northern Mariana 
Islands.

(d) “State agency” means the public 
welfare agency of a state which has 
been designated as the single agency for 
the purposes of administering or 
supervising the administration of a State 
plan for child welfare services.

(e) “Local agency” means the public 
welfare agency of a political subdivision 
of a State which is engaged in the 
administration of that part of the State 
plan that pertains to the locality and 
which, in such administration, is under 
the supervision of the State agency.

(f) “Offical forms” means forms 
supplied by HDS to State agencies for 
submitting required information and 
requests.

(g) “Children” means those 
individuals under the age of 21 years 
who are homeless, dependent, neglected 
or in danger of becoming delinquent 
regardless of the fact that they also may 
fall into other categories, and for whom 
services under the State program of 
child welfare services are authorized by 
State law.

(h) “Child welfare services” means 
public social services which supplement, 
or substitute for, parental care and 
supervision for the purposes set forth in 
section 425 of the Act.

(i) “Establishing, extending, and 
strengthening” means stabilizing, 
increasing where necessary and 
desirable the applicability of, and 
making stronger the State program of 
child welfare services and undertaking 
new child welfare services where
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necessary and desirable for meeting the 
unmet needs of children.

(j) "State plan” means the plan 
developed jointly by the State agency 
and HDS for establishing, extending and 
strengthening the State program of child 
welfare services, taking into account the 
conditions of such program, the needs of 
children and the potential for meeting 
the unmet needs of children through 
Federal financial participation. It 
includes the basic plan and the annual 
budget pursuant to § 1392.71.

§ 1392.71 The State plan; the annual 
budget; submission, approval, duration, 
purpose, revision.

(a) Submission, approval, duration. 
Upon adoption by the State of a State 
plan (including a basic plan and an 
annual budget jointly developed by the 
State agency and HDS, it shall be 
certified by a duly authorized officer of 
the State agency and submitted to HDS 
for approval. Upon approval the State 
plan shall be in effect for the purposes 
of the Act. The basic plan, as approved 
and as it may be revised in accordance 
with paragraph (d) of this section from 
time to time, shall remain in continous 
effect without periodic renewal. The 
annual budget, as it may be revised in 
accordance with paragraph (d) of this 
section during the fiscal year, shall be in 
effect only for the fiscal year for which 
it is approved.

(b) Basic plan, content, purpose. The 
basic plan, as a part of the State plan, 
shall be a narrative description, together 
with appropriate illustrations, of the 
total State program of child welfare 
services. It shall be developed in 
accordance with instructions as to form 
and subject matter issued by HDS. A 
basic plan which is in effect in 
accordance with paragraph (a) of this 
section shall be the State plan for the 
purpose of allotment to the State of 
sums appropriated under the Act. From 
time to time, as determined by HDS, a 
new plan may be required of all States.

(c) Annual budget, content, purpose. 
The annual budget, as a part of the State 
plan, shall be jointly developed annually 
for the fiscal year and submitted by the 
State agency on official forms to HDS 
for approval. It shall be a statement 
certified by a duly authorized officer of 
the State agency, which includes 
proposed and estimated expenditures 
for carrying out those items described in 
the basic plan which the State agency 
and HDS have agreed upon as 
establishing, extending, and 
strenthening the State program of child 
welfare services for the fiscal year. The 
annual budget, upon approval, and 
subject to applicable provisions of the 
Act, the regulations in this subpart and

the basic plan, shall be the State plan 
for the fiscal year for purposes of 
determining the amount of the Federal 
share of the total sum expended 
thereunder, and making payments to the 
State out of the sums allotted to it for 
the fiscal year.

(d) Revision. The State plan shall be 
TeVised whenever necessary because of 
any material change in the program 
provided by the plan, in the 
organization, policies or operations 
relating to the program, or any changes 
in pertinent law, and as may otherwise 
be deemed necessary by HDS. Revisions 
are subject to joint development by the 
State agency and HDS, and shall be 
submitted to HDS, certified by a duly 
authorized officer of the State agency, 
for approval. Revisions shall be 
incorporated into the State plan and 
shall be in effect for the purposes of the 
Act upon, and in accordance with, the 
approval. Except when it is not feasible 
for a revision to the annual budget to be 
submitted to HDS a reasonable time in 
advance of being carried out by the 
State agency, approval of revisions shall 
be prospective.

§1392.72 [Reserved]

§ 1392.73 Allotment of Federal funds.
Section 421 of the Act prescribes the 

following method for determining a 
State’s allotment for State child welfare 
services for each fiscal year:

(a) (1) From the sums appropriated for 
each fiscal year for grants to States for 
State child welfare services, each State 
shall be entitled to an allotment of 
$70,000, and

(2) Each State shall be entitled to an 
allotment from the remainder of the 
sums appropriated of an amount which 
bears the same ratio to such remainder 
as the product of the population of such 
State under the age of 21 and its 
allotment percentage bears to the sum of 
the corresponding products of all the 
States.

(b) The “allotment percentage” for 
any State shall be 100 per centum less 
the State percentage, which is that 
percentage which bears the same ratio 
to 50 per centum as the per capita 
income of such State bears to the per 
capita income of the United States, 
except that the allotment percentage 
shall in no case be less than 30 per 
centum or more than 70 per centum, and 
the allotment percentage for Puerto Rico, 
the Virgin Islands, Guam, and the 
Commonwealth of the Northern Mariana 
Islands shall be 70 per centum.

§ 1392.74 Payments from allotments.
Payments to a State from the sums 

available from its allotments under

section 421 of the Act shall be computed 
and made pursuant to sections 422 and 
423 of the Act, as follows:

(a) For any fiscal year the “Federal 
share” for any State shall be 100 per 
centum less that percentage which bears 
the same ratio to 50 per centum as the 
per capita income of such State bears to 
the per capita income of the United 
States except that the Federal share 
shall in no case be less than 33 Vz per 
centum or more than 66% per centum, 
and the Federal share for Puerto Rico, 
the Virgin Islands, Guam, and the 
Commonwealth of the Northern Mariana 
Islands shall be 66% per centum.

(b) Estimates: Prior to the beginning of 
each fiscal quarter an authorized official 
of the State agency should submit to 
HDS on official forms an estimate of the 
amount of the Federal share which it 
will require from the sums available 
from its allotments under section 421 of 
the Act in carrying out the annual 
budget during such quarter.

(c) Payments: On the basis of the 
annual budget and the quarterly 
estimates the State agency submits, the 
Commissioner of the Administration for 
Children, Youth, and Families shall 
issue a grant award to each State. The 
award shall be made from the sums 
available from each State’s allotment for 
the Federal share of the estimate, 
reduced or increased by any 
overpayment or underpayment to the 
State for any prior quarter not 
previously adjusted.

(d) The Departmental Federal 
Assistance Financing System (DFAFS) 
shall advance funds for the grant to the 
State under the procedures in Subpart K 
of 45 CFR Part 74, Treasury Circular No. 
1075, and the DFAFS Recipient Users 
Manual.

§1392.75 [Reserved]

§1392.76 [Reserved]

§ 1392.77 Fiscal year to which 
expenditures chargeable.

An expenditure under an annual 
budget will be charged to that Federal 
fiscal year in which the obligation was 
incurred: Provided, That obligation 
incurred in 1 fiscal year for services and 
expenses continuing into the next fiscal 
year may be charged to the allotment for 
either year when consistent with the 
plan and with State laws, rules, and 
regulations governing the expenditure of 
State appropriated funds. Such budgets 
and expenditure reports as are required 
by HDS will be prepared on this basis. 
For the purposes of this section and 
§ 1392.78, “obligation” shall mean only 
bona fide encumbrances or 
commitments which are supported by 
contracts or other evidence of liability
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consistent with Statepurchasing 
procedure.

§ 1392.78 Liquidation of obligations.
All obligations of the State agency 

incurred in carrying out the annual 
budget shall be liquidated within 2 years 
after the close of the fiscal year in which 
the obligation was incurred unless 
otherwise authorized by HDS.

§ 1392.79 [Reserved]

§ 1392.80 Apportionment of costs.
Where an expenditure is made for the 

benefit of this program and any other 
programs, the amount to be charged as a 
cost of carrying out the State plan shall 
be governed by the cost principles 
specified by Subpart Q of 45 CFR Part 
74.

§1392.81 [Reserved]

§ 1392.82 Effect of payments.
Neither approval of the State plan nor 

any payments to the State pursuant 
thereto shall be deemed to waive the 
failure of the State to observe before or 
after such administrative action any 
Federal requirements or the right or duty 
of the Federal Government to withhold 
funds by reason thereof.

§ 1392.83 Promulgation.
The Federal shares and the allotment 

percentages shall be promulgated 
between October 1 and November 30 of 
each even-numbered year, as required 
by and with the effect given by section 
423(c) of the Act.

§ 1392.84 Reallotment of funds.
Under section 424 of the Act the 

amount of any allotment to a State 
under section 421 of the Act for any 
fiscal year which the State certifies will 
not be required for carrying out the State 
plan shall be available for reallotment to 
other States in accordance with the 
following:

(a) On or before dates fixed by HDS 
each State shall certify on an official 
form whether or not it will require the 
full amount of its allotment for carrying 
out the State plan for the fiscal year. If it 
is certified that the full amount will not 
be required, the certification shall 
contain the amount of the allotment not 
so required. If it is certified that the full 
amount will be required, and if the State 
has need for and will be able to use 
sums in excess of its allotment in 
carrying' out the State plan, the State 
agency may so state in a letter to HDS 
together with an estimate of the amount 
of such sums.

(b) The total amount certified by 
States as not being required for carrying 
out their State plan for the fiscal year

shall be tentatively apportioned among 
those States which have stated need for 
and capacity to use sums in excess of 
their allotments in carrying out their 
plans: Provided, That in no event shall 
the amount of such apportionment to a 
State exceed the estimated amount of its 
request under paragraph (a) of this 
section, and any excess shall be 
tentatively apportioned among the 
remaining States. HDS promptly shall 
notify such States of such tentative 
apportionment. Each such State, after 
taking into consideration the amount of 
the tentative apportionment to it, shall 
notify HDS on or before a date fixed by 
HDS whether or not it desires to 
continue to be considered for purposes 
of the reallotment.

(c) In the event that all such States 
notify HDS that they desire to continue 
to be considered for purposes of the 
reallotment, each State shall develop 
jointly with HDS a revision to the State 
plan covering the amount tentatively 
apportioned to it.

(d) In the event that a State notifies 
HDS that it does not desire to continue 
to be considered for purposes of the 
reallotment the tentative apportionment 
shall be recomputed without the 
withdrawing State. Each of the 
remaining States shall be notified of the 
recomputation and shall develop jointly 
with HDS a revision to the State plan 
covering the amount tentatively 
apportioned to it under the 
recomputation.

(e) Reallotment shall be made among 
those States which have plan revisions 
pursuant to paragraph (c) or (d) of this 
section and which HDS determines (1) 
have need in carrying out their State 
plan for the additional funds and (2) will 
be able to use such additional funds 
during the fiscal year.

(f) In computing the amount of the 
reallotted funds to each State 
consideration shall be given to the 
population under the age of 21 and the 
per capita income of each such State as 
compared with the population under the 
age of 21 and the per capita income of 
all such States participating in the 
reallotment.

(g) Any amount reallotted to a State 
shall be deemed part of its allotment 
under section 421 of the Act.

§1392.85 [Reserved]

Subpart E—Child Abuse and Neglect: 
Provisions Applicable Under Titles IV - 
A and IV-B of the Social Security Act

§ 1392.90 Scope.
This subpart contains provisions to 

implement the requirements of 
paragraph (3) of Section 4(b) of Pub. L.

93-247, the Child Abuse Prevention and 
Treatment Act of January 31,1974. The 
State plan requirements are applicable 
to all IV-B agencies and to title IV-A 
agencies that administer programs or 
projects related to child abuse and 
neglect.

§ 1392.91 Definitions.
As used in this subpart:
(a) “Act” means the Social Security 

Act.
(b) “Child” means a person under the 

age of eighteen.
(c) “Child abuse and neglect” means 

harm or threatened harm to a child’s 
health or welfare.

(d) “Harm or threatened harm to a 
child’s health or welfare” can occur 
through: Non-accidental physical or 
mental injury; sexual abuse as defined 
by State law; or negligent treatment or 
maltreatment, including the failure to 
provide adequate food, clothing, or 
shelter: Provided, how ever, That when a 
parent or guardian legitimately 
practicing his religious beliefs fails to 
provide specified medical treatment for 
a child, such failure alone shall not be 
considered neglect.

(e) “A person responsible for a child’s 
health or welfare” includes the child’s 
parent, guardian, or other person 
responsible for the child’s health or 
welfare, whether in the same home as 
the child, a relative’s home, a foster care 
home, or a residential institution.

§ 1392.92 __ State plan requirements.
A State plan under title IV-B of the 

Act and under title IV-A, if the single 
State agency for IV-A administers any 
program or project related to child abuse 
or neglect, shall:

(a) State law s or legally  binding  
adm inistrative procedures. Include a 
certification by the State Attorney 
General that there are in effect State 
laws or legally binding administrative 
procedures for the reporting of known or 
suspected instances of abuse or neglect 
of children up to age 18, for investigation 
of such reports, and for action pursuant 
to the results of investigation.

(b) Provision fo r  reporting. Certify 
that the State or the State or local 
agency administering the program under 
Part A or B of title IV of the Act:

(1) Provides for the reporting of 
known or suspected instances of child 
abuse and neglect;

(2) Complies with all State laws and *• 
legally binding administrative 
procedures regarding such reporting; 
and

(3) If it enters into agreement for 
purchase of services or for the 
performance of any aspect of a program 
or project related to child abuse or
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neglect, includes a requirement for the 
provider to report instances of child 
abuse or neglect.

(c) Prompt investigation. Provide that, 
upon receipt of a report of known or 
suspected instances of child abuse or 
neglect, regarding a child covered by the 
State’s Child welfare services program 
under title IV-B, or a program or project 
related to child abuse or neglect 
administered or supervised by the title 
IV-A agency, the State or local agency 
will promptly initiate an investigation to 
substantiate the accuracy of the report, 
unless, under State law or legally 
binding administrative procedures, such 
responsibility is exclusively reserved to 
some other agency, or unless the report 
involves the acts or omissions of the 
State or local agency itself. In the latter 
case, the investigation must be 
conducted by a different agency or 
organization.

(d) Action upon a finding of abuse or 
neglect. Provide that, upon a finding of 
abuse or neglect resulting from an 
investigation required pursuant to 
paragraph (c) of this section, the State or 
local agency will take immediate steps 
to protect the health and welfare of the 
abused or neglected child, as well as 
that of any other child under the same 
care, who may be in danger of abuse or 
neglect.

(e) Confidentiality of records. Certify 
that the State or local agency has in 
effect methods to preserve the 
confidentiality of all records concerning 
reports of child abuse and neglect in 
order to protect the rights of the child, 
and his parents or guardians, in 
accordance with 45 CFR 1391.3. For 
purposes of this section, the provisions 
of 45 CFR 1391.3 are applicable to title 
IV-B.

(f) Cooperation among agencies. 
Certify that law-enforcement officials, 
courts of competent jurisdiction, and 
appropriate State agencies providing 
human services in relation to 
prevention, identification, and treatment 
of child abuse and neglect cooperate 
with the State or local agency in 
carrying out the IV-B program and any 
projects or programs administered under 
title IV-A.

PART 1393—SERVICE PROGRAMS 
FOR AGED, BUND, OR DISABLED 
PERSONS: TITLES I, X, XIV, OR XVI 
(AABD) OF THE SOCIAL SECURITY 
ACT

D. 45 CFR Part 222, now located in 
Chapter II, is transferred to 45 CFR 
Chapter XIII, Subchapter J, and 
redesignated as a new Part 1393 to read 
as follows:

PART 1393—SERVICE PROGRAMS 
FOR AGED, BLIND, OR DISABLED 
PERSONS: TITLES I, X, XIV, AND XVI 
(AABD) OF THE SOCIAL SECURITY 
ACT

Editorial Note: At 40 FR 45818, Oct. 3,1975, 
the regulations in Part 222 relocated in Part 
1393 were superseded by Part 228 relocated 
in Part 1398 (40 FR 27354, June 27,1975), 
except that Part 222 relocated in Part 1393 
remains in effect for Puerto Rico, the Virgin 
Islands and Guam for the operation of 
services programs under titles I, X, XIV and 
XVI (AABD) of the Social Security Act. This 
Part also applies to services programs under 
these titles in the Commonwealth of the 
Northern Mariana Islands.

Subpart A—Mandatory Provisions for All 
Service Programs
Sec.
1393.1 General.
1393.2 Advisory committees.
1393.3 Training and use of subprofessionals 

and volunteers.
1393.4 Relationship to and use of other 

agencies.
1393.5 Availability of services.
1393.6 Notification of available services.
1393.7 Freedom to accept or reject services.
1393.8 Training.
1393.9 Appeals, fair hearings, and 

grievances.
1393.10 Reports.
1393.11 Special service units.
1393.12 Services for protective payment 

cases.
1393.13 Services for aged leaving mental 

hospitals.

Subpart B—Additional Mandatory 
Provisions for Federal Financial 
Participation at 75 Percent
1393.20 General.

Organization and Administration
1393.21 Policy and program development 

and implementation.
1393.22 Individual service plans.
1393.23 Full-time staff for services.
1393.24 Use of professional staff.
1393.25 Caseloads and workload standards.
1393.26 Bilingual interpreters.
1393.27 Delivery and utilization of services.
1393.28 Public information program.

Mandatory Services
1393.40 General.
1393.41 Information and referral services.
1393.42 Protective services.
1393.43 Services to enable persons to 

remain in or to return to their homes or 
communities.

1393.44 Services to meet health needs.
1393.45 Self-support services for the 

handicapped.
1393.46 Homemaker services.
1393.47 Special services for the blind.
1393.50 Community planning.

Subpart C—Optional Provisions and 
Services

1393.55 Coverage of optional groups for 
services.

Sec.
1393.56 Range of optional services.
1393.57 Services to individuals to improve 

their living arrangements and enhance 
activities of daily living.

1393.58 Services to individuals and groups 
to improve opportunities for social and 
community participation.

1393.59 Services to individuals to meet 
special needs.

1393.60 Other services.
1393.61 Consultant services.

Subpart D—Definitions

1393.65 Chore services.
1393.66 . Community planning.
1393.68 Day care services.
1393.69 Education services related to 

consumer protection and money 
management.

1393.70 Home delivered meals.
1393.71 Homemaker services.
1393.72 Housing improvement and 

assistance services.
1393.73 Protective services.
1393.74 Services to adults in foster care.
1393.75 Services to meet health needs.
1393.76 Social group services.
1393.77 Special services for the blind.

Subpart E—Federal Financial 
Participation

1393.85 General.
1393.86 Persons eligible for services.
1393.87 Sources for furnishing services.
1393.88 Provisions governing costs of 

certain services.
1393.89 Conditions for FFP.
1393.90 Rates of Federal financial 

participation.
1393.91 [Reserved]

§1393.92 Nonexpendable personal 
property: Conditions for FFP.

Authority: Sec. 11.02,102-103,1002-1003, 
1402-1403,1602-1603 of the Social Security 
Act, 42 U.S.C. 1302, 302-303,1202-1203,1352- 
1353,1382-1383 (AABD); Sec. 118 of Pub. L. 
96-86.

Subpart A—Mandatory Provisions for 
All Service Programs

§ 1393.1 General.
A State plan under title I, X, XIV, or 

XVI of the Social Security Act that 
provides for any services to aged, blind, 
or disabled persons in Puerto Rico, the 
Virgin Islands, Guam, and the 
Commonwealth of the Northern Mariana 
Islands must—

(a) Describe the services available 
under the State plan to current 
applicants and recipients;

(b) .Identify which, if any, of the 
optional groups described in § 1393.55 
are also eligible for services;

(c) Specify the services to be made 
available to each such group;

(d) Commit the State to comply with 
the requirements in this Subpart; and

(e) Commit the State to comply with 
the requirements of 45 CFR Part 74.
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§ 1393.2 Advisory committees.
(a) An advisory committee on aged, 

blind, and disabled must be established 
at the State level and at the local levels 
where the programs are locally 
administered, except that in, local 
jurisdictions with small caseloads 
alternate procedures for securing similar 
participation may be established. The 
advisory committee, which may be 
combined with AFDC-CWS advisory 
comriiittee (as required in 45 CFR 1392.4) 
will:

(1) Advise the principal policy setting 
and administrative officials of the 
agency and have adequate opportunity 
for meaningful participation in policy 
development and program 
administration, including the 
furtherance of recipient participation in 
the program of the agency.

(2) Include representatives of other 
State agencies concerned with services, 
representatives of professional, civic or 
other public or private organizations, 
private citizens interested and 
experienced in service programs, and 
recipients of assistance or services or 
their representatives who shall 
constitute at least one-third of the 
membership.

(3) Be provided such staff assistance 
from within the agency and such 
independent technical assistance as are 
needed to enable it to make effective 
recommendations.

(4) Be provided with financial 
arrangements, where necessary, to make 
possible the participation of recipients 
in the work of the committee structure.

(b) The State agency must maintain 
information about the structure and 
functions of the State and local advisory 
committees with representation from the 
aged, blind, and disabled; their 
relationship to other boards and 
committees associated with the State 
and local agencies; and the system for 
selecting recipients or their 
representatives. The State advisory 
committee for aged, blind, and disabled 
must be established no later than 120 
days after plan approval.

§ 1393.3 Training and use of 
subprofessionals and volunteers.

The State agency must conform to the 
regulations in 45 CFR 1391.51, Training 
and Use of Subprofessionals and 
Volunteers.

§ 1393.4 Relationship to and use of other 
agencies.

(a) There must be maximum 
utilization of and coordination with 
other public and voluntary agencies, 
including with respect to the latter their 
experience as well as their facilities, 
providing services similar or related to

the services provided under the plan, 
where such services are available 
without additional cost

(b) Consideration must be given to the 
appropriate use of other public and 
voluntary agencies as sources for the '  
purchase of care and services and such 
use must be based on a determination 
that required program standards will be 
met, and a comparison of the 
effectiveness with which the services 
are likely to be rendered and the 
anticipated costs thereof.

(c) The State plan must show ways in 
which public and voluntary agencies 
will be used including types of services 
to be purchased, if any.

(d) The State agency must conform to 
the regulations in 45 CFR 1391.70 and 
1391.71 regarding purchase of services.

§ 1393.5 Availability of services.
All of the services contained in the 

State plan must be available, accessible, 
and provided with reasonable 
promptness to all eligible persons 
needing the services.

§ 1393.6 Notification of available services.
Each applicant and recipient must be 

informed of the services available from 
the agency and extended an opportunity 
to express his need and to request 
services.

§T393.7 Freedom to accept or reject 
services.

Eligible individuals must be free to 
determine whether to accept or reject 
service from the agency.

§ 1393.8 Training.
The State agency shall:
(a) Provide for a training program to 

improve the operation of the program 
and to assure a high quality of service; 
and

(b) Implement its training program in 
accordance with the requirements of 45 
CFR 235.61 through 235.65, except that 
copies of the annual training plan 
required by 45 CFR 235.62(c) shall be 
made available upon request to the 
Regional Administrator, Office of 
Human Development Services.

§ 1393.9 Appeals, fair hearings, and 
grievances.

(a) There must be provision under the 
agency's established fair hearings 
procedures for a fair hearing under 
which applicants and recipients may 
appeal denial of or exclusion from a 
service program or failure to take 
account of recipient choice of a service. 
Provisions governing fair hearings in 
relation to financial and medical 
assistance shall apply. The results of 
appeals pertaining'to services must be 
formally recorded and made available to

the State advisory committee on 
services and all applicants and 
recipients must be advised of their right 
to appeal and the procedures for such 
appeal.

(b) There must be a system through 
which recipients may present grievances 
about the operation of the service 
program.

§ 1393.10 Reports.
The State shall submit to the 

Secretary^such reports as the Secretary 
may require concerning the use of 
Federal funds and the cost of services 
for aged, blind, or disabled persons.

§ 1393.11 Special service units.
If the State agency establishes special 

service units in metropolitan or rural 
settings,, it must maintain information on 
the specific purposes and functions of 
such special service units.

§ 1393.12 Services for protective payment 
cases.

If the State plan provides for 
protective assistance payments on 
behalf of recipients, there must be 
provision of services to such recipients 
in accordance with applicable policies 
(see 45 CFR 234.70).

§ 1393.13 Services for aged leaving 
mental hospitals.

If the State plan under title I or XVI 
(AABD) provides for assistance 
payments to aged individuals in mental 
hospitals, the plan must provide for 
services to such recipients when leaving 
such hospitals, in accordance with the 
requirements of section 2(a)(12)(C) or 
section 1602(a)(16)(C) of the Social 
Security Act.

Subpart B—Additional Mandatory 
Provisions for Federal Financial 
Participation at 75 Percent

§ 1393.20 General.
A State plan under title I, X, XIV, or 

XVI (AABD) to be eligible for 75 percent 
Federal financial participation in the 
costs of providing services, must:

(a) Commit the State to meet the 
requirements of this subpart.

(b) Commit the State to progress in the 
extension and improvement of services.

(c) Provide for the submission of such 
implementation and progress reports as 
may be specified.

Organization and Administration

§ 1393.21 Policy and program 
development and implementation.

In administering the program there 
must be:

(a) A State level position (or 
positions) with authority and 
responsibility for the direction and
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development of the adult services 
program.

(b) The use of State staff to supervise 
local agency performance in developing, 
maintaining, improving, and extending 
services, to assure proper program 
implementation.

§ 1393.22 Individual service plans.
There must be assessment of the 

individual’s service needs and 
implementation of individual service 
plans in all cases where it is agreed 
between the agency and the applicant, 
or the person applying on his behalf, for 
service that service is needed. Each plan 
must be reviewed as often as necessary 
but at least annually, to assure that it is 
practically related to the individual’s 
needs and is being effectively 
implemented. Each service plan and the 
services provided must be recorded.

§ 1393.23 Full-time staff for services.
(a) The functions of arranging or 

providing services to individuals should, 
to the maximum extent feasible, be 
performed by persons other than those 
who determine eligibility for financial 
and medical assistance and provide 
financial assistance.

(b) There must be adequate numbers 
of full-time staff assigned to service 
functions at all levels of agency 
operations and, to this end, there must 
be progress toward the objectives of 
relieving all staff of nonservice 
functions. (This includes service at 
intake, i.e., providing information, 
screening, and referral within the 
agency and community for all aged, 
blind, or disabled persons seeking 
agency help; and determining need for 
specific services.)

§ 1393.24 Use of professional staff.
There must be adequate numbers and 

suitable qualifications for personnel 
drawn from appropriate disciplines, e.g., 
social work, rehabilitation counseling, 
home economics, to plan, develop, and 
supervise services and, when 
applicable, to provide specialized 
services to aged, blind, or disabled 
persons; and there must be an adequate 
system of career development and 
progression for such individuals.

§ 1393.25 Caseloads and workload 
standards.

The State agency must make available 
on request an explanation of how the 
quantity and quality of services will be 
maintained in instances where the 
number of personnel performing direct 
service functions results in a caseload or 
workload higher than that in effect , 
during fiscal year 1968 for the service 
programs in the States which qualified

for Federal financial participation at the 
75-percent rate.

§ 1393.26 Bilingual interpreters.
Provision must be made for bilingual 

staff or interpreters when there are 
substantial numbers of non-English- 
speaking applicants and recipients.

§ 1393.27 Delivery and utilization of 
services.

(a) There must be progress in 
achieving organizational patterns and 
simplified administrative procedures 
that assure effective delivery and 
utilization of services.
% (b) The State plan must also provide 
for continued assessment and necessary 
adaptations to achieve this requirement.

§ 1393.28 Public information program.
There must be provision for a 

continuing program of public 
information specifically designed to 
assure that information about all the 
services the State agency provides in its 
plan, and how they may be secured, is 
effectively and appropriately 
promulgated throughout the State in a 
manner calculated to reach current and 
potential applicants and recipients for 
service and sources of referral of 
potential applicants. When there are 
substantial numbers of non-English- 
speaking applicants and recipients the 
informational materials must also be 
published in the native language most 
commonly used in the area.

Mandatory Services

§ 1393.40 General.
The State plan must provide for the 

required services (§§ 1393.41-1393.45) to 
be made available to all persons eligible 
under the State plan.

§ 1393.41 Information and referral 
servicea.

Such services must be available, 
without regard to eligibility for 
assistance or other service, to any aged, 
blind, or disabled person seeking 
information or advice with respect to his 
needs which can properly be met by the 
provision of direct information or 
referral to appropriate community 
resources.

§ 1393.42 Protective services.
Services must include, but are not 

limited to:
(a) Arranging for medical (including 

psychiatric) services to evaluate, and 
whenever possible, safeguard and 
improve the circumstances of those with 
serious impairments.

(b) Arrangements for guardianship, 
commitment, or other protective 
placement when necessary by the

agency directly or through referral to 
another appropriate agency.

(c) Provision of services to assist 
individuals to move from situations 
which are, or are likely to become, 
hazardous to their health and well
being.

(d) Cooperating and planning with the 
courts as necessary on behalf of 
individuals with serious mental 
impairments.

§ 1393.43 Services to enable persons to 
remain in or to return to their homes or 
communities.

Services must include, but are not 
limited to: (a) Assistance in locating 
suitable independent living 
arrangements or arrangements for 
placement in foster family or protected 
care settings.

(b) Enlisting the help of interested 
relatives, friends, and other resources to 
assist the person to remain in or to 
return to the community and to maintain 
himself in the selected environment.

(c) Assisting the individual to carry 
out necessary medical, health, and 
health maintenance plans.

(d) Assistance in securing any 
additional special arrangements or 
supportive services that will contribute 
to a satisfactory and adequate social 
adjustment of the individual.

§ 1393.44 Services to meet health needs.
Services must include but are not 

limited to:
(a) Assistance in securing necessary 

diagnostic, preventive, remedial, 
ameliorative, and other health services 
(including prosthetic, orthotic, and 
assistive aids) available under 
Medicare, Medicaid (or other agency 
health services program) and from other 
agencies or providers of health services.

(b) Assistance in making 
arrangements for transportation to and 
from health resources.

(c) Planning with the individual 
relatives, or other appropriate persons, 
to assist the individual in carrying out 
medical recommendations.

(d) Maintaining necessary liaison with 
the physician, nurse, institution, or other 
provider of health services to assure the 
provision of social services necessary to 
carry out medical recommendations.

(e) In medical emergencies, obtaining 
services of a physician; arranging care 
of dependents and other social services 
required as a result of the individual’s 
medical emergency.

(f) Providing, as necessary, the 
services of escorts and bilingual 
interpreters, who, whenever possible, 
shall be subprofessional staff who are 
residents of neighborhoods in which the 
persons reside.
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§ 1393.45 Self-support services for the 
handicapped.

Such services must include but are not 
limited to:

(a) Exploring interests and potentials 
for self-support in whole or in part.

(b) Individual counseling, necessary to 
deal with family barriers which prevent 
or limit individuals in their use of 
training and employment opportunities..

(c) Providing for referral to and use of 
public and voluntary agencies in the 
fields of vocational rehabilitation, 
health, education, and employment, 
including special attention to the 
capabilities of rehabilitation centers and 
sheltered workshops, community action 
agencies, neighborhood centers, and 
similar organizations.

§1393.46 Homemaker services.
By April 1,1974, State plans must 

provide for homemaker services which 
must:

(a) Include home management, home 
maintenance, and personal care services 
for adults who are determined by the 
agency to need this service.

(b) Be in accord with the 
recommended standards of related 
national standard setting organizations 
such as the National Council for 
Homemaker Service.

§ 1393.47 Special services for the blind.
By April 1,1974, State plans must 

provide for special services for the 
blind.

§ 1393.50 Community planning.
(a) There must be provision for 

community planning by the staff of the 
agency at the State and local levels, 
with authority and responsibility 
assigned to assure development and 
utilization of community services and 
resources to meet the needs of low- 
income groups.

Subpart C—■ Optional Provisions and 
Services

§ 1393.55 Coverage of optional groups for 
services.

(a) The agency may elect to provide 
services to all or to reasonably 
classified subgroups of the following:

(1) Aged, blind, or disabled persons 
who are former applicants for or 
recipients of financial assistance who 
request services or on whose behalf 
services are requested. See § 1393.86(b) 
for Federal financial participation.

(2) Aged, blind, or disabled persons 
who request services, or on whose 
behalf services are requested, and who 
are likely to become applicants for or 
recipients of financial assistance, i.e., 
those who:

(i) Are not money payment recipients 
but are eligible for medical assistance 
under the State’s Title XIX plan.

(ii) Are likely, within 5 years, to 
become recipients of financial 
assistance.

(iii) Are at or near dependency level, 
including those in low income 
neighborhoods and among other groups 
that might be expected to include more 
aged, blind, or disabled assistance cases 
than other low-income groups, where 
the services are provided on a group 
basis.

(b) All aged, blind, or disabled 
persons in the abpve groups or a 
selected reasonable classification of 
such persons with common problems or 
common service needs may be included.

§ 1393.56 Range of optional services.
A State may elect to include in its 

State plan under title I, X, XIV, or XVI 
(AABD) of the Social Security Act 
provision for optional services as 
provided for in § § 1393.57-1393.61 in the 
costs of which 75 percent Federal 
financial participation is available, 
provided that the State plan also meets 
all of the requirements contained in 
Subparts A and B of this part.

§ 1393.57 Services to individuals to 
improve their living arrangements, and 
enhance activities of daily living.

Services may include any or all of the 
following individual service items: 
Housing improvement and assistance 
services; services to adults in foster 
care; day care; chore services; home 
delivered meals; companionship 
services; education services related to 
consumer protection and money 
management; and homemaker services.

§ 1393.58 Services to individuals and 
groups to improve opportunities for social 
and community participation.

Services may include any or all of the 
following individual service items: 
Assistance in obtaining recreational and 
educational services; opportunities to 
participate in volunteer and paid service 
roles with various community agencies 
and organizations; provision of social 
group services in agency or other 
settings, ,e.g., neighborhood centers, 
multipurpose senior centers.

§ 1393.59 Services to individuals to meet 
special needs.

(a) Services may include any or all of 
the following individual service items: 
Legal services for persons desiring the 
help of lawyers with their legal 
problems (see separate policies 
governing the provision of such 
services); family planning; services for 
such groups as alcoholics, drug addicts, 
and mentally retarded individuals;

special services to the blind, deaf, and 
other disabled individuals.

(b) Regarding the provision of family 
planning services:

(1) If a State authorizes abortions, 
Federal financial participation in State 
claims is governed by 42 CFR 441.200 
through 441.203 and 441.205 through 
441.208.

(2) If a State authorizes sterilization, it 
must comply with the provisions of 42 
CFR Part 441, Subpart F.

§ 1393.60 Other services.
A State may submit other optional 

services for consideration and approval 
by the Department of Health and 
Human Services.

§ 1393.61 Consultant services.
A State may use those services which 

consist of advice and consultation 
provided by persons who are expert in 
such matters as medical (including 
psychiatric), social, legal, educational, 
psychological, nutritional, and 
employment problems of individuals, for 
the purposes of assisting agency staff, as 
necessary, in diagnosing and developing 
service plans to^meet individual 
applicant or recipient needs and in the 
development and evaluation of agency 
service programs.

Subpart D—-Definitions

§ 1393.65 Chore services.
Chores services means services in 

performing light work, or household 
. tasks which eligible persons are unable 
to do for themselves because of frailty 
or other conditions and which do not 
require the services of a trained 
homemaker or other specialist. Chore 
services may include such activities as: 
Help in shopping, lawn care, simple 
household repairs, running errands, etc.

§ 1393.66 Community planning.
Community planning means activities 

of the staff of the agency, at the State 
and local levels, in providing leadership 
in the planning, development, extension, 
and improvement of the broad range of 
services, facilities, and opportunities 
required to prevent dependency for low 
income adults and to meet the current 
and anticipated service needs of all 
aged, blind, or disabled applicants and 
recipients. Staff activities include work 
with other agencies, organizations, and 
interested citizens’ groups, including 
State and local commissions on aging 
and the blind, in stimulating community 
support and action on behalf of all the 
aged, blind, or disabled so that in 
developing and extending community 
services to the total group, applicants 
and recipients will also benefit.
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§ 1393.68 Day care services.
Day care services means services 

provided during the day to eligible 
persons in a protective setting approved 
by the State agency for purposes of 
personal care and to promote their 
social, health, and emotional well being 

• through opportunities for 
companionship, self-education and other 
satisfying leisure time activities.

§ 1393.69 Education services related to 
consumer protection and money 
management.

Education services related to 
consumer protection and money 
management mean services that help 
eligible persons learn how to manage 
household budgets effectively and to use 
sound consumer practices.

§ 1393.70 Home delivered meals.
Home delivered meals means service 

which consists of preparing and 
delivering one or more hot meals daily 
to the homes of eligible persons who are 
unable to obtain or prepare nourishing 
meals.

§ 1393.71 Homemaker services.
Homemaker services means home 

management and maintenance services, 
and personal care services, provided to 
maintain, strengthen and safeguard the 
functioning of eligible persons in their 
own homes where no responsible person 
is available for this purpose.

§ 1393.72 Housing improvement and 
assistance service.

Housing improvement and assistance 
services means services, in cooperation 
with the applicant or recipient, landlord, 
and others to assist in the upgrading of 
substandard rental housing in which the 
applicant or recipient resides; to obtain 
repairs to his own home if substandard 
or unsuitable; or to find other housing in 
the community suitable and adequate to 
his needs at prices which he can afford 
to pay; and to help to increase the 
supply and availability of safe and 
suitable housing for applicants or 
recipients who have housing problems 
through cooperative community 
planning activities with appropriate 
individuals and groups in the 
community.

§ 1393.73 Protective services.
Protective services means a system of 

services (including medical and legal 
services which are incidental to the 
service plan) which are utilized to assist 
seriously impaired eligible individuals 
who, because of mental or physical 
dysfunction, are unable to manage their 
own resources, carry out the activities of 
daily living, or protect themselves from 
neglect or hazardous situations without

assistance from others and have no one 
available who is willing and able to 
assist them responsibly.

§ 1393.74 Services to adults in foster care.
Services to adults in foster care means 

services to eligible persons to assure 
placement in settings approved by the 
appropriate State and/or local authority 
and suitable to the needs of each 
individual; assure that the person 
receives proper care in such placement; 
and to determine continued 
appropriateness of and need for 
placement through periodic reviews, at 
least annually.

§ 1393.75 Services to meet health needs.
Services to meet health needs mean 

services provided for the purpose of 
assisting eligible persons to attain and 
retain as favorable a condition of health 
as possible by helping them to identify 
and understand their health needs and 
to secure and utilize necessary medical 
treatment as well as preventive and 
health maintenance services including 
services in medical emergencies.

§ 1393.76 Social group services.
Social group services mean use of 

group methods to provide eligible 
persons with opportunities for group 
experiences. Such experiences can help 
individuals to cope with personal 
problems, develop capacities for more 
adequate social and personal 
functioning, relieve social isolation, 
develop friendships and mutual aid, and 
increase understanding between the 
group and the agency.

§ 1393.77 Special services for the blind.
Special services for the blind means 

services related to age, presence of 
other disabilities and amount of residual 
vision. Such services may include 
assistance in securing mobility training, 
personal care, home management and 
communication skills; also arrangements 
for talking book machines and obtaining 
special aids and appliances to solve or 
reduce problems arising from blindness 
as well as help in securing safety items, 
particularly those necessary to assure 
safe housing and prevent accidents. 
Arrangements for educational 
counseling to assure appropriate 
classroom placement and when timely, 
guidance from a school and/or 
rehabilitation program to prepare for a 
vocation are essential for the young 
blind to reach their full potential. 
Additionally, services may include 
referral of parents of blind children to 
agencies with special counseling 
competence in this field.

Subpart E—Federal Financial 
Participation

§ 1393.85 General.
Federal financial participation is 

available in expenditures as found 
necessary by the Secretary:

(a) For the proper and efficient 
administration of the plan.

(b) For the costs of providing the 
services for the groups of aged, blind, or 
disabled.

(c) For carrying out the activities 
described in Subparts A, B, and C of this 
part that are included in the approved 
State plan. Such participation will be at 
the rates prescribed in this subpart.

§ 1393.86 Persons eligible for services.
Federal financial participation is 

available under this subpart only for 
services provided to:

(a) An aged, blind, or disabled person 
applying for or receiving assistance 
under the plan.

(b) The groups defined in § 1393.55, 
former and potential applicants or 
recipients who request services or on 
whose behalf services are requested, 
and other individuals requesting 
information and referral service only. In 
respect to any aged, blind, or disabled 
person who has formerly been an 
applicant for or recipient of assistance, 
counseling and casework services may 
be provided. Other services may be 
provided only to those aged, blind, or 
disabled persons who have received 
assistance within the previous 2 years or 
who qualify under the definition of 
potential applicants or recipients (see
§ 1393.55(a)(2)).

§ 1393.87 Sources for furnishing services.
Federal financial participation is 

available for services furnished:
(a) By State or local agency staff, i.e., 

full- or part-time employed staff; and 
volunteers, or

(b) By purchase, contract, or other 
cooperative arrangements with public or 
private agencies or individuals, 
provided that such services are not 
available without cost from such 
sources.

§ 1393.88 Provisions governing costs of 
certain services.

(a) M ed ica l and assistan ce costs. 
Federal financial participation will not 
be available under this subpart in 
expenditures for subsistence and other 
assistance items or for medical or 
remedial care or services, except:

(1) For subsistence and medical care 
when they are provided as essential 
components of a comprehensive service 
program in a facility and their costs are 
not separately identifiable, such as, in a
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rehabilitation center, day care facility, 
or neighborhood service center. *

(2) For medical and remedial care and 
services as part of family planning 
services;

(3) For medical diagnosis and 
consultation when necessary to carry 
out service responsibilities, e.g., for 
recipients under consideration for 
referral to training and employment 
programs.

(b) Vocational rehabilitation services. 
Federal financial participation is not 
available in the costs of providing 
vocational rehabilitation services for 
handicapped individuals as defined in 
the Vocational Rehabilitation Act 
except pursuant to an agreement with 
the State agency administering the 
rehabilitation program. This applies to 
provision of services by staff of the 
agency and purchase.

(c) Services related  to adult foster  
care. Federal financial participation is 
available in the costs of staff in 
providing services related to adult foster 
care, i.e., recruitment, study, and 
approval of foster family homes (except 
staff primarily engaged in the issuances 
of licenses or in the enforcement of 
standards); services to adults in foster 
care, and work with foster families and 
staff of institutions caring for adults, 
such as homes for the aged. Payments 
for the foster care itself are assistance 
payments and are, therefore, not subject 
to the service rate of Federal financial 
participation.

(d) Services provided in b eh a lf o f  
aged, blind, or d isabled  persons. Federal 
financial participation is available for 
services provided in behalf of aged, 
blind, or disabled persons, e.g., 
community planning; assuring 
accessibility to resources to which the 
person is entitled; and studies of service 
needs and results.

§ 1393.89 Conditions for FFP.
(a) General. Federal financial 

participation is available only if costs 
are incurred in accordance with the 
grants administration requirements of 45 
CFR Part 74 and where appropriate, 
allocated in accordance with the cost 
allocation provisions of 45 .CFR 1395.2.

(b) R estrictions on S ta te’s  share. The 
State’s share in claiming FFP under this 
part shall be in accordance with 45 CFR 
1396.53.

§ 1393.90 Rates of Federal financial 
participation.

(a) FFP at the 75 percent rate.
(1) General. FFP is available at the 

rate of 75 percent for the eligible service 
costs identified in § 1393.88, for training 
and staff development, and for other 
costs specified in Paragraph (a)(2) of this

section,'provided that the State plan 
meets all of the requirements of 
Subparts A and B of this Part.

(2) K inds o f expenses fo r  w hich FFP is  
available at the 75 percent rate:

(i) Salary and travel costs of service 
workers (including volunteers) and their 
supervisors giving full-time to services, 
and for staff entirely engaged (either at 
State or local level) in developing, 
planning, and evaluating services.

(ii) Salary costs of service-related 
staff such as supervisors, clerks, 
secretaries, and stenographers, which 
represent that portion of the time spent 
in supporting full-time service staff.
i (iii) Related expenses of staff 

performing service or service-related 
work under Paragraphs (a)(2) (i) and (ii) 
of this section in proportion to their time 
spent on services. Such related expenses 
include communication, equipment, 
supplies, and office space.

(iv) Other expenses related to the 
provision of service in support of full
time service staff, including a portion of 
the salary costs of any agency person 
(except the service worker who must be 
on a full-time basis) who is working 
part-time on service functions (either at 
the State or local agency level). Such 
expenses include the portion of salary 
costs of supervisors related to 
supervision of service work, a portion of 
fiscal costs related to services, a portion 
of research costs related to services, a 
portion of salary costs of field staff, etc.

(3) D efinitions applicable to this 
section:

(i) Full-time service work means the 
performance of functions related to the 
provision of services by persons 
assigned exclusively to such functions, 
regardless of the number of hours they 
are employed.

(ii) Service work means the activities 
of staff in providing the services and 
carrying out the related responsibilities 
specified in Subparts A, B, and C of this 
Part. This includes services to families 
and children, and referring questions 
from former and potential recipients 
about income maintenance and medical 
benefits to staff responsible for those 
programs. It does not include securing 
information or taking actions in respect 
to determining initial and continuing 
eligibility for financial or medical > 
assistance or to change the amount of 
financial assistance being provided.

(iii) Service-related work means 
activity of staff other than service 
workers which is necessary to fjilly 
administer a service program. This 
includes activities of secretaries, 
stenographers, and clerks serving 
service staff; of supervisors of service 
workers and their supervisors; of staff 
responsible for developing and

evaluating service policies; and of staff 
collecting and summarizing financial 
and statistical data on services.

(iv) Staff means persons individually 
or in groups performing service or 
service-related work. This includes 
professional, subprofessional (e.g., 
recipients and other workers of low 
income), and volunteer staff.

(b) FFP at the 50 percent rate. FFP is 
available at the rate of 50 percent for the 
following:

(1) Salaries and travel of workers 
carrying responsibility for both services 
and financial or medical eligibility 
functions, supervisory costs related to 
such workers, and all or part of the 
salaries of supporting secretarial, 
stenographic, or clerical staff depending 
on whether they work full-time or part- 
time for the workers specified in this 
Paragraph (b)(1).

(2) Salaries and travel of staff 
primarily engaged in developing 
processes for, or determining eligibility 
for financial or medical assistance and 
their supervisors and supporting staff.

(3) Expenses related to staff described 
in Paragraphs (b) (1) and (2) of this 
section, such as for communication, 
equipment, supplies and office space.

(4) Other expenses of administration 
not specified at the 75 percent rate.

§1393.91 [Reserved]

§ 1393.92 Nonexpendable personal 
property: Conditions for FFP.

Federal financial participation in 
State claims for nonexpendable 
personal property is governed by 45 CFR 
1396.93.
[44 FR 20432, Apr. 5,1979]

SUBCHAPTER K—SOCIAL SERVICES FOR 
INDIVIDUALS AND FAMILIES UNDER TITLE 
XX OF THE SOCIAL SECURITY ACT

PART 1395—GENERAL 
ADMINISTRATION AND STATE PLAN 
REQUIREMENTS

E. A new Part 1395, Subpart A is 
established to contain the same rules in 
45 CFR 205.150 to apply to the social 
service program under title XX to read 
as follows:

PART 1395—GENERAL 
ADMINISTRATION AND STATE PLAN 
REQUIREMENTS

Subpart A—General Administration 
Sec.
1395.1 [Reserved]
1395.2 Cost allocation.

§ 1395.1 [Reserved]

§ 1395.2 Cost allocation.
(a) State plan requirem ents. A State 

for services under title XX of the Social
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Security Act must provide that: (1) The 
single or appropriate State Agency will 
have an approved cost allocation plan 
on file with the HDS Regional 
Administrator, which identifies and 
describes the methods and procedures 
the State has established for properly 
charging the costs of administration, 
services (excluding purchased services) 
and training activities under the plan in 
accordance with the Federal 
requirements set out in 45 CFR Part 74, 
Appendix C, and in Department and 
Office of Human Development Services 
(HDS) regulations and instructions. 
Under this requirement, the cost 
allocation plan shall:

(1) Include descriptions of the 
functions and activities by 
organizational units; estimated costs for 
an annual period by cost centers or 
pools which include the costs of all 
organizational units of the State 
department in which the single or 
appropriate State agency is located 
(unless specifically waived by the HDS 
Regional Administrator); and the basis 
used for allocating the various pools of 
costs to programs and activities with 
justification for each;
(The estimated costs are included solely 
to permit evaluation of the methods of 
allocation and therefore approval of the 
cost allocation plan shall not constitute 
approval of these estimated costs for 
use in calculating claims for Federal 
financial participation.)

(ii) Contain such other information as 
is necessary to document the validity of 
the cost allocation methods and 
procedures; and

(iii) Include methods and procedures 
for:

(A) Allocating the costs as specified in 
this paragraph (a)(1) of the State 
department in which the State agency is 
located between Federally-aided and 
non Federally-aided programs;

(B) Identifying, of the costs applicable 
to more than one of the Federally-aided 
programs, those applicable to edhh of 
the separate programs, in accordance 
with program classifications specified 
by the Secretary; and

(C) Segregating costs in paragraph
(a)(l)(iii)(B) of this section by service 
and income maintenance functions, 
where applicable, and by such other 
classifications as are found necessary 
by the Secretary;

(2) The single or appropriate State 
agency shall revise its cost allocation 
plan whenever the allocation method 
shown in the existing plan is outdated 
due to organizational changes within the 
State agency, changes in Federal law or 
regulations, or other similar changes.

(b) Federal fin an cia l participation. (1) 
As a condition for receipt of Federal 
financial participation in administration 
services (excluding purchased services) 
and training for any quarterly period, a 
State’s claim for such expenditures must 
be in accord with a cost allocation plan 
on file with and approved by the HDS 
Regional Administrator for that period.

(2) If a State agency fails to submit for 
any quarter a cost allocation plan 
revising an outdated plan as required by 
paragraph (a)(2) of this section, or the 
submitted revision has not been 
approved, the HDS Regional 
Administrator in reviewing the 
expenditures claimed for such quarter, 
shall: (i) Defer payment of any amount 
he believes to be overstated; or (ii) 
Disallow any amount which he 
determines to be overstated.

(3) If a State does not have any cost 
allocation plan on file with the HDS 
Regional Administrator, payment will be 
made only for those costs of 
administration, services, and training 
which are entirely chargeable to a 
functioii or activity within a given title 
having one rate of Federal financial 
participation. Payment for the remaining 
cost of administration, services and 
training which requires an allocation 
method, will be disallowed.

(4) Any costs disallowed under 
paragraph (b)(2) and (b)(3) of this 
section may be reclaimed after the HDS 
Regional Administrator approves a cost 
allocation plan for the quarter for which 
the expenditures were claimed, to the 
extent such reclaimed amounts are 
supported by the approved plan.

(5) Within 60 days of receipt of a cost 
allocation plan, the HDS Regional 
Administrator shall give to the State 
written notice of approval or written 
notice of changes required for approval.

(6) The time frames specified in 45 
CFR 201.15 and the procedures set forth 
in § 201.15(c) are applicable to deferral 
of claims made pursuant to paragraph 
(b)(2) of this section.
[(Sec. 1102, 49 Stat. 647 (42 U.S.C. 1302))]

PART 1396—SOCIAL SERVICES 
PROGRAMS FOR INDIVIDUALS AND 
FAMILIES: TITLE XX OFTHE SOCIAL 
SECURITY ACT

F. 45 CFR Part 228, now located in 
Chapter II is transferred to 45 CFR 
Chapter XIII, Subchapter K, and 
redesignated as a new Part 1396 as 
follows:

Î ART 1396—SOCIAL SERVICES 
PROGRAMS FOR INDIVIDUALS AND 
FAMILIES: TITLE XX OF THE SOCIAL 
SECURITY ACT

Subpart A—Scope and Definitions
Sec.
1396.0 Scope of program.
1396.1 Program definitions.

Subpart B—State Plan Requirements, 
Reports, Maintenance of Effort, Compliance
1396.4 State plan requirements.
1396.5 Appropriate State agency.
1396.6 State financial participation.
1396.7 Statewide operation.
1396.8 Standards of personnel ?• 

administration.
1396.9 Requirement to obtain certain 

information.
1396.10 Safeguarding information.
1396.11 Residency requirements.
1396.12 Standards for institutions or foster 

homes.
1396.13 Standards for child day care 

services.
1396.14 Fair hearings.
1396.15 Amendments to State plan.
1396.16 Submittal of State plan and 

amendments for approval by the 
Secretary.

1396.17 Reports and maintenance of 
records.

1396.18 Maintenance of effort.
1396.19 Noncompliance.

Subpart C—Comprehensive Annual 
Services Program Plan
1396.20 Conditions for FFP.
1396.21 Establishment of program year.
1396.22 Services plan.
1396.23 Program goals and objectives.
1396.24 Individuals to be served.
1396.25 Availability of services by 

geographic area.
1396.26 Services.
1396.27 Estimates of individuals to be 

served and expenditures.
1396.28 Program resources. *
1396.29 Program coordination and 

utilization.
1396.29-a Timing for initial publication of 

standards for residential facililties for 
SSI recipients.

1396.30 Organizational structure.
1396.31 Needs assessment.
1396.32 Planning, evaluation and reporting.
1396.33 The public review process.
1396.34 Regional review of proposed and 

final services plan.
1396.35 Correction of proposed and final 

services plans and display 
advertisements.

1396.36 Amendments to final services plan. 

Subpart D—Limitation: Services
1396.39 General.
1396.40 Minor medical and remedial care.
1396.41 Room or board.
1396.42 Child care standards.
1396.43 Educational services.
1396.44 Services to individuals living in 

hospitals, skilled nursing facilities, 
intermediate care facilities (including 
hospitals or facilities for mental diseases 
or for the mentally retarded), or prisons.
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1396.45 Special services provided by foster 
family homes.

1396.46 Emergency shelter.
1396.47 Payments to recipient for services.
1396.48 Confidentiality regarding services to 

drug and alochol abusers.
Subpart E—Limitations: Financial
1396.50 Services and individuals covered in 

the services plan.
1396.51 Matching rates.
1396.52 Allotments to States.
1396.53 Restrictions on State’s share in 

claiming FFP.
1396.54 [Reserved]
1396.55 [Reserved]
1396.56 Fifty Percent Rule.
Subpart F—Limitations: Individuals Served, 
Eligibility and Fees
1396.60 Persons eligible and access to 

services.
1396.61 Determination and redetermination 

of eligibility.
1396.62 Fees for services.
1396.63 Family Planning Services.
1396.64 Information and referral services.
1396.65 Services directed at the goal of 

preventing or remedying neglect, abuse, 
or exploitation of children or adults 
unable to protect their own interests.

1396.66 Monthly gross income.
Subpart G—Purchase of Service
1396.70 Procurement standards.
1396.71 Rates of payment.
1396.72 Disclosure of information about 

ownership and business transactions.
1396.73 Disclosure of information about 

individuals convicted of crimes.
Subpart H—■'Training and Retraining
1396.80 Conditions for FFP.
1396.81 Who may be trained.
1396.82 Grants to educational institutions.
1396.83 Financial assistance to trainees.
1396.84 Activities and costs matchable as 

training expenditures.
1396.85 Activities and costs not matchable 

as training expenditures.
1396.86 Training of title XX child day 

caregivers.
Subpart I—General Provisions
1396.90 Expenditures for which Federal 

financial participation is available.
1396.91 Expenditures for which Federal 

financial participation is not available.
1396.92 Federal financial participation in 

State claims for abortions.
1396.93 Nonexpendable personal property; 

conditions for FFP.
Authority: Sec. 1102 of the Social Security 

Act (42 U.S.C. 1302); Sec. 118 of Pub. L  98-86.

Subpart A—Scope and Definitions

§ 1396.0 Scope of program.
(a) Federal financial participation is 

available, in accordance with title XX of 
the Social Security Act and this Part, 
with respect to expenditures under a 
State program for the provision of 
services, to low income individuals and 
families, directed at the goals of:

(1) Achieving or maintaining economic 
self-support to prevent, reduce, or 
eliminate dependency;

(2) Achieving or maintaining self- 
sufficiency, including reduction or 
prevention of dependency;

(3) Preventing or remedying neglect, 
abuse, or exploitation of children and 
adults unable to protect their own 
interests, or preserving, rehabilitating, or 
reuniting families;

(4) Preventing or reducing 
inappropriate institutional care by 
providing for community-based care, 
home-based care, or other forms of less 
intensive care, or

(5) Securing referral or admission for 
institutional care when other forms of 
care are not appropriate, or providing 
services to individuals in institutions.

§ 1396.1 Program definitions.
As used in this Part:
A c t means the Social Security Act, as 

amended:
A ssista n t Secretary  means the 

Assistant Secretary for Human 
Development Services (HDS) of the U.S. 
Department of Health and Human 
Services.

Categories o f  individuals means 
groupings of persons on the basis of 
common characteristics such as 
recipient status (AFDC, SSI, Medicaid), 
income level, age, physical or mental 
condition or any other characteristic 
that the State specifies in its 
comprehensive annual services plan.

Fam ily  means one or more adults and 
children, if any, related by blood, or law, 
and residing in the same household. 
Where adults, other than spouses, reside 
together, each may be considered a 
separate family by the State. 
Emancipated minors and children living 
under the care of individuals not legally 
responsible for that care may be 
considered one-person families by the 
State.

F isca l year means the Federal fiscal 
year unless otherwise specified.

FFP  means Federal financial 
participation.

Geographic area means any 
identifiable area encompassed within 
the State.

Indian tribal cou n cil means the 
official Indian organization 
administering the government of an 
Indian tribe, but only with respect to 
those tribes with a reservation land 
base. This includes Inter Tribal Councils 
whose membership tribes^have 
reservation status.

Indian tribe means any Indian tribe, 
band, nation, or other organized group 
or community, including any Alaska 
Native region, village or group as 
defined in the Alaska Native Claims

Settlement Act (85 Stat. 688), which is . 
recognized as eligible for the special 
programs and services provided by the 
United States to Indians because of their 
status as Indians or any Indian Tribe, 
band, nation, or other organized group 
or community which is so recognized as 
an Indian Tribe by any State 
commission, agency, or authority which 
has the statutory power to extend such 
recognition.

M edica l or rem edial care means care 
directed toward the correction or 
amelioration of a medical condition 
which has been diagnosed as such by a 
licensed medical practitioner operating 
within the scope of medical practice as 
defined by State law, and which care is 
provided by or under the direct 
supervision of such a medical 
practitioner or other health 
professionals licensed by the 
appropriate professional organization.

M onthly gross incom e means the 
monthly sum of income received from 
sources identified by the U.S. Census 
Bureau in computing median income. 
(See 1 1396.66.)

Room  means shelter only; and board  
means 3 meals a day or any other full 
nutritional regimen.

Secretory means the Secretary of U.S. 
Department of Health and Human 
Services.

Services plan  means the State 
Comprehensive Annual Services 
Program Plan under section 2004 of the 
A c t

S S I [Supplem ental Security Incom e) 
means monthly cash payments made by 
the Social Security Administration to an 
aged, blind or disabled individual who 
meets the requirements for such aid 
under title XVI of the A c t and also 
includes State supplementary payments 
made by a State on a regular basis to an 
individual receiving SSI, or who would, 
but for his income, be eligible to receive 
such benefits, as assistance based on 
need in supplementation of such 
benefits.

State means the 50 States and the 
District of Columbia.

State agency means the appropriate 
State agency, designated by the chief 
executive officer of the State or as 
otherwise provided by the laws of the 
State, to administer or supervise the 
administration of the State’s program, 
and except where the context otherwise 
requires, includes local agencies 
administering the program under the 
supervision of the State agency.

State plan  means the State plan under 
section 2003 of the Act.

T itle X X  means title XX of the Social 
Security Act.
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Subpart B—State Plan Requirements, 
Reports, Maintenance of Effort, 
Compliance

§ 1396.4 State plan requirements.
Each State which establishes a 

services .plan under title XX shall 
operate it under a State plan, approved 
as meeting the requirements of § 1396.5 
through 1396.16.

§ 1396.5 Appropriate State agency.
(a) Designation o f appropriate State 

agency. The State plan shall provide:
(1) For the designation, by the chief 

executive officer of the State or as 
otherwise provided by the laws of the 
State, of a State agency with authority 
to administer or supervise the 
administration of the State’s program 
under title XX; and

(2) For a description of the 
appropriate State agency, and inclusion 
of an organizational chart showing 
location of the agency within the State 
Government.

(b) If on December 1,1974, a separate 
agency administered or supervised the 
service program for the blind under title 
VI, such agency may continue to do so 
for title XX. Both agencies shall use the 
same program year.

(c) Adm inistration o f title IV -B  o f the 
A ct. Under title IV-B of the Act, the 
State agency shall administer or 
supervise the administration of title IV - 
B of the Social Security Act unless, prior 
to December 1,1974, title IV-A and IV-B 
of the Act were administered by 
separate agencies.

(d) Legal authority. The Attorney 
General of the State shall submit a 
certification identifying the State agency 
and certifying the legal authority under 
which such agency administers or 
supervises the administration of the 
State program including the authority to 
make rules and regulations governing 
the administration of the program.

(e) A uthority and responsibility  o f the 
agency. There shall be maintained 
within the appropriate State agency the 
authority and responsibility for:

(1) The State plan;
(2) The services plan;
(3) The projection of estimated 

expenditures;
(4) The accountability for Federal 

funds;
(5) The establishing and maintaining 

of standards for the determination of 
eligibility;

(6) The administration or supervision 
of the administration for the provision of 
services;

(7) Operating the program on a 
Statewide basis;

(8) Complying with any program 
reporting requirements;

(9) Maintaining a working relationship 
between the Secretary and the State; 
and

(10) Overall supervision, control and 
oversight of title XX activities.

(f) A dm inistrative support 
agreem ents. In carrying out the 
responsibilities under paragraph (e) of 
this section, the State agency may enter 
into agreements with other public 
agencies and private entities to procure 
administrative support. A local agency 
administering the program under the 
supervision of the State agency may 
also enter into such agreements.

§ 1396.6 State financial participation.
A State plan under title XX shall 

provide that State funds will be included 
in meeting the cost of the program.

§ 1396.7 Statewide operation.
A State plan shall provide that the 

State’s program for the provision of 
services described in its services plan 
shall be in effect in every political 
subdivision of the State. Every part of 
every political subdivision shall be part 
of a geographic area described in the 
services plan.

§1396.8 Standards of personnel 
administration.

The State plan shall provide that 
methods of personnel administration 
will be established and maintained in 
conformity with the Standards for a 
Merit System of Personnel 
Administration, 5 CFR Part 900. These 
standards incorporate the 
Intergovernmental Personnel Act Merit 
Principles (Pub. L. 91-648, section 2, 84 
Stat. 1909), prescribed by the Office of 
Personnel Management pursuant to 
section 208 of the Intergovernmental 
Personnel Act of 1970, as amended.

§1396.9 Requirement to obtain certain 
information.

The State plan shall provide that the 
State require the following providers of 
title XX services to comply with the 
requirements of §1396.72 regarding 
submission of information concerning 
ownership or control and past business 
transactions:

(a) Each private provider (other than 
an individual practitioner or group of 
practitioners) with whom the State or 
local agency contracts for medical or 
remedial care (as defined in §1396.1); 
and

(b) Each private agency with whom 
the State or local agency contracts for 
health-related homemaker services (as 
defined in §1396.72(a)(4)).

^ 1396.10 Safeguarding information.
State plan requirem ents. A State plan 

under title XX of the Social Security Act 
must provide that—

(a) Pursuant to State statute which 
imposes legal sanctions:

(1) The use or disclosure of 
information concerning applicants and 
recipients will be limited to purposes 
directly connected with the 
administration of that program, the plan 
of the State approved under Part A of 
title IV, the plan of the State developed 
under Part B of that title, the 
Supplemental Security Income program 
established by title XVI, or the plan of 
the State approved under title XIX. Such 
purposes include establishing eligibility, 
determining amount of assistance, and 
providing services for applicants and 
recipients.

(2) The State agency has authority to 
implement and enforce the provisions 
for safeguarding information about 
applicants and recipients.

(3) Publication of lists or names of 
applicants and recipients will be 
prohibited.

(b) The agency will have clearly 
defined criteria which govern the types 
of information that are safeguarded and 
the conditions under which such 
information may be released or used. 
Under this requirement:

(1) Types of information to be 
safeguarded include but are not limited 
to:

(1) The names and addresses of 
applicants and recipients and services 
provided;

(ii) Information related to the social 
and economic conditions or 
circumstances of a particular individual;

(iii) Agency evaluation of information 
about a particular individual;

(iv) Medical data, including diagnosis 
and past history of disease or disability, 
concerning a particular individual.

(2) The release or use of information 
concerning individuals applying for or 
receiving services is restricted to 
persons or agency representatives who 
are subject to standards of 
confidentiality which are comparable to 
those of the agency administering the 
services programs.

(3) The family or individual is 
informed whenever possible of a request 
for information from an outside source, 
and permission is obtained to meet the 
request. In an emergency situation when 
the individual’s consent for the release 
of information cannot be obtained, he 
will be notified immediately.

(4) In the event of the issuance of a 
subpoena for the case record or for any 
agency representative to testify 
concerning an applicant or recipient, the 
court’s attention is called, through



56710 Federal Register /  Vol. 45, No. 166 /  M onday, August 25, 1980 /  Rules and Regulations

proper channels to the statutory 
provisions and the policies or rules and 
regulations against disclosure of 
information.

(5) The same policies are applied to 
requests for information from a 
governmental authority, the courts, or a 
law enforcement official as from any 
other outside source.

(c) The agency will publicize 
provisions governing the confidential 
nature of information about applicants 
and recipients, including the legal 
sanctions imposed for improper 
disclosure and use, and will make such 
provisions available to applicants and 
recipients and to other persons and 
agencies to whom information is 
disclosed.

(d) All materials sent or distributed to 
applicants, recipients, or medical 
vendors, including material enclosed in 
envelopes containing checks, will be 
limited to those which are directly 
related to the administration of the 
program and will not have political 
implications. Under this requirement:

(1) Specifically excluded from mailing 
or distribution are materials such as 
"holiday” greetings, general public 
announcements, voting information, 
alien registration notices;

(2) Not prohibited from such mailing 
or distribution are materials in the 
immediate interest of the health and 
welfare of applicants and recipients, 
such as announcements of free medical 
examinations, availability of surplus 
food, and consumer protection 
information;

(3) Only the names of persons directly 
connected with the administration of the 
program are contained in material sent 
or distributed to applicants, recipients, 
and vendors, and such persons are 
identified only in their official capacity 
with the State or local agency.

§ 1396.11 Residency requirements.
The State plan shall provide that no 

requirements as to duration of residence 
or citizenship will be imposed as a 
condition of participation in the State’s 
program for the provision of services.

§ 1396.12 Standards for institutions or 
foster homes.

Where a services plan includes 
services to individuals living in 
institutions or foster homes, the State 
plan shall provide for the establishment 
or designation of a State authority or 
authorities, that may include Indian 
tribal councils on Indian reservations, 
which shall be responsible for 
establishing and maintaining standards 
which are reasonably in accord with 
recommended standards, of national 
standard setting organizations

concerned with standards for such 
institutions or homes including 
standards related to admissions 
policies, safety, sanitation, and 
protection of civil rights. For purposes of 
this section, “institution” includes all 
residential facilities providing for group 
living.

§ 1396.13 Standards for child day care 
services.

Where a services plan provides for 
child day care services, the State plan 
shall provide for the establishment or 
designation of a State authority or 
authorities, that may include Indian 
tribal councils on Indian reservations, 
which shall be responsible for 
establishing and maintaining standards 
for licensing, registration, certification, 
or approval of such services which are 
reasonably in accord with recommended 
standards of national standard setting 
organizations for such services including 
standards related to admissions policies 
for facilities providing such services, 
safety, sanitation and protection of civil 
rights.

§ 1396.14 Fair hearings.
The State plan shall provide for a 

system of hearings under which 
applicants for, or recipients of, services 
or an individual acting on behalf of an 
applicant or recipient, may appeal 
denial, reduction, or termination of a 
service, or failure to act upon a request 
for service with reasonable promptness. 
Under this requirement, the procedures 
and provisions of 45 CFR 205.10 shall 
apply.

§ 1396.15 Amendments to State plan.
The State plan shall provide that it 

will be amended whenever necessary to 
reflect new or revised Federal statutes 
or regulations, or material change in any 
State law, organization, policy, or State 
agency operation.

§ 1396.16 Submittal of State plan and 
amendments for approval by the Secretary.

Upon adoption by the State of a State 
plan, or an amendment to a State plan, it 
shall be certified by a duly authorized 
officer of the State agency and 
submitted to the Regional 
Administrator, HDS, in accordance with 
45 CFR Part 201.

§ 1396.17 Reports and maintenance of 
records.

(a) Each State which participates in 
the program shall maintain or supervise 
the maintenance of records necessary 
for the proper and efficient operation of 
the program, including records regarding 
applications, determination of eligibility, 
the provision of services, and 
administrative cost; and statistical,

fiscal and other records necibsary for 
reporting and accountability required by 
the Secretary; and shall retain such 
records for such periods as are 
prescribed by the Secretary.

(b) The State agency shall make such 
reports in such form and containing such 
information, as the Secretary may from 
time to time require, and comply with 
such provisions as he finds necessary to 
assure the correctness and verification 
of such reports.

§ 1396.18 Maintenance of effort.
Each State whiph participates in the 

program shall assure that the aggregate 
expenditures from appropriated funds 
from the State and political subdivisions 
for the provision of services during each 
services program year with respect to 
which payment is made under this Part 
is not less than the aggregate 
expenditures from such appropriated 
funds for the provision of services 
during the fiscal year ending June 30,
1973, o r the fiscal year ending June 30,
1974, with respect to which payment 
was made under the plan of the State 
approved under title I, X, XIV, or XVI, or 
Part A of title IV, whichever is less, 
except that the requirements of this 
subsection shall not apply to any State 
for any services program year if the 
payment to the State under this Part, for 
each fiscal year any part of which is 
included in that services program year, 
with respect to expenditures, other than 
expenditures for personnel training or 
retraining directly related to the 
provision of services, equals the 
allotment of the State for that fiscal year 
under § 1396.52 of this part. Where such 
sum totals appropriated include 
privately donated funds that are 
identifiable and documented, such 
donated funds are not considered part of 
the aggregate expenditures from 
appropriated funds.

§ 1396.19 Noncompliance.
(a) W ithholding o f  paym ent. If the 

Secretary, after reasonable notice and 
opportunity for a hearing to the State, in 
accordance with 45 CFR Part 213, finds 
that the plan, of the State no longer 
complies with any of the requirements 
of § § 1396.5 through 1396.16, that in the 
administration of the plan, there is a 
substantial failure to comply with any of 
those requirements, or that there is a 
substantial failure to comply with the * 
requirements of § 1396.17 or 1396.18, he 
shall, except as provided in paragraph 
(b) of this section, notify the State that 
further payments will not be made to the 
State under this part until he is satisfied 
that there will no longer be any such 
failure to comply.
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(b) A lternate 3 percent penalty. The 
Secretary may suspend implementation 
of any termination of payments under 
paragraph (a) of this section for such 
period as he deems appropriate and, 
alternatively, reduce the amount 
otherwise payable to the State under 
this part for expenditures during that 
period by 3 percent for each requirement 
set forth in § § 1306.5 through 1396.18 
with respect to which there was a 
finding of noncompliance and with 
respect to which he is not yet satisfied 
that there will no longer be any failure 
to comply.

Subpart C—Comprehensive Annual 
Services Program Plan

§ 1396.20 Conditions for FFP.
(a) The State’s final services plan 

shall meet all requirements of this 
Subpart and of § 1396.50; if it does not 
(except for family planning services 
provided pursuant to § 1396.26(h)), there 
will be no FFP in expenditures for 
services under the services plan.

(b) FFP will be available in 
expenditures under the final services 
plan for services that are provided:

(1) No earlier than 90 days after a 
proposed services plan has been 
published and made available for public 
review and any corrections necessary to 
bring such proposed plan into 
compliance with all requirements of
§ § 1396.21 through 1396.33 ha,ve been 
published, with 45 days for public 
comment; and

(2) No earlier than the date of 
publication of a final services plan that 
meets all requirements of § § 1396.21 
through 1396.35 (if applicable).

§ 1396.21 Establishment of program year.
The State shall establish the 

beginning of the Federal fiscal year or 
the fiscal year of the State government 
as the beginning of the State’s services 
program year. In order to exercise this 
option, the State may have a program 
year of less than 12 months or may 
extend the program year to 15 months.

§* 1396.22 Services plan.
(a) The Chief Executive Officer of the 

State, or such other official as the laws 
of the State shall provide, shall publish 
in both proposed and final form the 
Comprehensive Annual Services Plan 
(hereinafter in this part referred to as 
the services plan) prepared by the State 
agency prior to the beginning of each 
services program year. The proposed 
and final services plans shall meet all 
requirements of this Subpart.

(b) The final services plan shall also 
include: (1) A summary of the public

comments; including the State’s 
response to the comments; and

(2) An explanation of differences 
between the proposed and final services 
plan, if any and the reasons therefor.

§ 1396.23 Program goals and objectives.
(a) The services plan shall provide 

that services offered are directed at the 
goals of:

(1) Achieving or maintaining economic 
self-support to prevent, reduce, or 
eliminate dependency;

(2) Achieving or maintaining self- 
sufficiency, including reduction or 
prevention of dependency;

(3) Preventing or remedying neglect, 
abuse, or exploitation of children and 
adults unable to protect their own 
interests, or preserving, rehabilitating, or 
reuniting families;

(4) Preventing or reducing 
inappropriate institutional care by 
providing for community-based care, 
home-based care, or other forms of less 
intensive care; or

(5) Securing referral or admission for 
institutional care when other forms of 
care are not appropriate, or providing 
services to individuals in institutions.

(b) Hie objectives to be achieved 
under the program shall be directed to 
the goals in paragraph (a) of this section, 
and shall be stated in the services plan 
in measurable terms so that an 
assessment may be made of the extent 
to which they are achieved.

§ 1396.24 Individuals to be served.
The proposed and final services plans 

shall:
(a) Specify which of the categories of 

individuals described in §1396.60 will be 
provided services in the forthcoming 
program year: describe the income 
levels for eligibility, and include the 
Statewide definition of family in 
accordance with § 1396.1;

(b) If the State limits services to 
individuals with certain characteristics, 
describe the limitations imposed for 
each category in sufficient detail to 
enable individuals to know if they are 
likely to meet the eligibility 
requirements, e.g., one parent families 
whose income is not more than 60 
percent of the median income; mentally 
retarded SSI recipients, or alcohol 
abusers whose income does not exceed 
50 percent of the median income;

(c) Specify which of the categories to 
be served will be charged a fee;

(d) Include the fee schedule, 
specifying any variations by service or 
by geographic area, as permitted under 
§ 1396.62; and

(e) Specify whether family planning 
services, information and referral 
services, and services to prevent or

remedy neglect, abuse, or exploitation 
will be provided without regard to 
income.

(f) If the State is determining 
eligibility on a group basis in 
accordance with § 1396.61, the services 
plan shall so state and describe any 
specific conditions or characteristics 
(other than income), that must be met or 
that individuals must have so that they 
will know if they might qualify to 
receive a particular service for which 
eligibility is determined on a group 
basis. Conditions or characteristics that 
may be used by the State as a basis for 
determining that a service is to be 
offered on a group eligibility basis may 
include one or more of the following: the 
nature of the service, characteristics of 
persons to receive the service (such as 
age, physical or mental condition, place 
of residence, single parenthood, 
common problems, etc.), location of the 
service site(s), nature of the community 
where the service will be provided, or 
other factorsL.which lead the State to 
reasonably conclude that substantially 
all the persons to whom the services 
will be offered are members of families 
which have a monthly gross income of 
no more than 90 percent of the State’s 
median income, adjusted for family size.

§ 1396.25 Availability of services by 
geographic area.

For the purpose of delivering services 
described in die service plan, the State 
agency may divide the State into 
geographic areas, but only if such 
geographic areas encompass the entire 
State, including Indian reservations. The 
State shall consider, in defining 
geographic areas, the boundaries of 
planning areas of other human services 
programs. If the State chooses to 
establish such geographic areas, the 
services plan shall:

(a) Describe those geographic areas;
(b) Provide that the services described 

in § 1396.26(f) will be available to 
eligible individuals’ in every geographic 
area; and

(c) Where different services are made 
available to a category of individuals in 
different geographic areas, provide that 
the services furnished in a geographic 
area will be available to all eligible 
individuals in that category who reside 
in that area.

§ 1396.26 Services.
The services plan shall: (a) Describe 

each discrete service, including the 
service (s) which is (are) available to 
individuals on the basis of group 
determination of eligibility, in as much 
detail as necessary to enable a 
reasonably prudent person to 
understand what is included in die
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service. For purposes of this paragraph, 
services such as "child welfare 
services”, "services to alcoholics”, or 
“protective services” are not discrete 
services but rather clusters of services, 
each of which shall be separately 
described. If medical or remedial care or 
room or board as described in 
§ § 1396.40 and 1396.41 are part of a 
service, the plan shall so specify in 
describing that service,

(b) Specify the effective date when 
each discrete service is available if the 
effective date is other than the 
beginning of the program year. For each 
discrete service that is to be offered in a 
prescribe time frame, specify the 
effective date on which that service is 
available and the effective date on 
which that service is to be discontinued. 
(See § 1396.50(a)(2).)

(c) Specify the method of delivery for 
each service, i.e., directly by the State 
agency, by a provider (public or private), 
or both;

(d) Indicate the relationship of each 
service to one or more of the program 
goals and one or more of the program 
objectives specified in § 1396.23;

(e) Specify the categories of 
individuals in each geographic area to 
whom each service will be provided, 
including any services provided on a 
group basis;

(f) Include among the services to be 
provided in each geographic area:

(1) At least three services for SSI 
recipients;

(2) At least one service directed at 
each of the program goals specified in 
§1396.23.

(g) Describe the foster care services 
required under section 408 of the Act to 
be provided to all recipients of AFDC- 
FC, if such services are available under 
title XX;

(h) Describe any family planning 
services that will be provided pursuant 
to section 402(a)(15) of the Act. Failure 
to include such family planning services 
will not constitute a deficiency in the 
services plan. However, failure to 
provide family planning services 
pursuant to section 402(a)(15) of the Act 
may result in a loss of FFP to the State 
under its AFDC program.

§ 1396.27 Estimates of individuals to be 
served and expenditures.

In order to provide residents of the 
State with information on the scope of 
the services program, the services plan 
shall include estimates of State and 
Federal expenditures applicable to the 
title XX program as follows:

(a) For each discrete service, a list of 
estimated expenditures and estimated 
numbers of individuals to be served, by

each category of eligible individuals and 
by each geographic area;

(b) Estimated expenditure for the 
forthcoming program year; and

(c) A comparison of estimated 
aggregate non-Federal expenditures for 
the forthcoming program year with those 
of the preceding completed program 
year.

§ 1396.28 Program resources.
(a) The services plan shall indicate 

how the State intends to finance its title 
XX program by providing an estimate of 
the funds to be used from the State’s 
title XX allotment, and by separately 
identifying and estimating State and 
local appropriated funds, and the 
aggregate of donated and other funds to 
be used to meet the expenditures under 
the program. (“Other funds” include any 
State or local funds used in the title XX 
program that are in excess of the State’s 
allotment ceiling so long as such funds 
are administered in accordance with all 
requirements of this. Part.)

(b) Where a State program year is the 
same as the Federal fiscal year, States 
shall include in the services plan the full 
amount of the federal allotment. Where 
a State program year extends through 
more than one Federal fiscal year,
States shall include in the services plan 
the full amount of the federal allotment 
for both fiscal years. The services plan 
shall also indicate the proportion of 
each Federal fiscal year encompassed 
by the State’s program year.

§ 1396.29 Program coordination and 
utilization.

The services plan shall describe:
(a) How the planning and the 

provision of services under the program 
will be coordinated with and utilize the 
following programs:

(1) Under the Social Security Act:
(1) Title IV-A, AFDC (including WIN);
(ii) Title IV-B; Child Welfare Services;
(iii) Title XVI, SSI; (see paragraph 

(b)(3) of this section regarding State 
services plan content on standards for 
facilities housing SSI recipients); and

(iv) Title XIX, Medical Assistance 
(Medicaid); and

(2) Other appropriate programs for the 
provision of related human services 
within the State—for example, programs 
for the aging, children, developmentally 
disabled, alcohol and drug abusers; 
programs in corrections, public 
education, vocational rehabilitation, 
mental health, housing, medical and 
public health, employment and 
manpower.

(b) The service plan shall contain:
(1) A general description of the steps

taken to assure maximum feasible 
utilization of services under these

programs to meet the needs of the low 
income population; and

(2) A general description of the steps 
taken to assure public participation in 
the development of the services 
program, including contacts with public 
and private organizations, officials of 
county and local general purpose 
government units, and citizen groups 
and individuals, including recipients of 
services.

(3) Information on standards 
established by designated standard
setting authorities for residential 
facilities for SSI recipients, as follows:

(i) A summary (listing of the items) of 
each standard established for each type 
of facility in which the State has 
determined that a significant number of 
SSI recipients resides or will reside, in 
accordance with 45 CFR 1397.20(a); and

(ii) The name and address of each 
standard-setting agency designated in 
accordance with 45 CFR 1397.10, and a 
statement that interested individuals 
may obtain from such agencies without 
charge a single copy of:

(A) A complete set of standards for 
each type of facility;

(B) The procedures used in the State 
to ensure the enforcement of each 
standard;

(C) The criteria for waiving each 
standard and a list of the names and 
addresses of facilities and the standards 
for which they have been granted 
waivers; a n d ,

(D) The list giving the names and 
addresses of facilities in violation of a 
standard, and the details of each 
violation.

§ 1396.29-a Timing for initial publication 
of standards for residential facilites for SSI 
recipients.

States shall publish the information 
about standards required under 
§ 1396.29(b)(3) no later than the 
publication dates of their services plans 
for their first title XX program year 
starting after October 1,1977.

§ 1396.30 Organizational structure.
The services plan shall:
(a) Describe the organizational 

structure of the State agency through 
which the program will be administered, 
including where individuals may apply 
for services and have their eligibility 
determined;

(b) Provide a brief description of the 
State’s use of volunteers and volunteer 
activities or an estimated number of 
volunteers; and

(c) Identify the point in its 
organizational structure of the level of 
staff where it has placed authority;

(1) To make the decision for the State 
that it is not feasible to furnish child day
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care in a day care center or group day 
care home which complies with Federal 
staffing standards; and

(2) To furnish child day care by 
granting a waiver of otherwise 
applicable Federal staffing standards in 
a day care center or group day care 
home which serves few title XX funded 
children (see § 1396.42(c)(2)) and meets 
applicable State staffing standards.

§ 1396.31 Needs assessment
(a) The services plan shall describe 

the steps taken to assure that the needs 
of all residents of, and all geographic 
areas in, the State are taken into 
account in development of the services 
plan. The description shall include data 
sources used (or to be used).

§ 1396.32 Planning, evaluation and 
reporting.

The services plan shall describe the 
^planning, evaluation, and reporting 
procedures and activities the State has 
carried out or plans to carry out in 
connection with its services program. 
Examples of these procedures and 
activities which may be described 
include the following:

(a) Planning. Relationship with the 
State budget process and the legislature; 
input from other State, regional and 
local planning units and from local 
general purpose governmental units; 
citizen organizations and individuals; 
relationship of needs assessment and 
service resources inventory to setting of 
program priorities and allocation of 
resources.

(b) Evaluation. Purpose, scope and 
timing of current and proposed 
evaluations, and the schedule for 
dissemination of evaluation results.

(c) Reporting. Description of planned 
formal reports, such as reports to 
elected officials or to the public (but 
excluding reports furnished to HDS, and 
the schedule for issuance.

§ 1396.33 The public review process.
A State’s services plan does not 

become effective for its services 
program year until the public review 
process is completed in accordance with 
§| 1396.33,1396.34, and 1396.35 (if 
applicable).

(a) Purpose. The purpose of the public 
review process is to enable the residents 
of each State to participate meaningfully 
in the State decision making processes 
with respect to the States services plan. 
The public review process is intended to 
assure that each State has provided 
opportunity for prior public participation 
of title XX clients, title XX advisory 
groups, public and private organizations, 
public officials and the general public in 
needs assessment, identification of

priorities and allocation of resources 
throughout the development of the 
services plan. (See | 1396.29)

(b) Scope. The public review process 
shall include at least:

(1) Publication of the proposed 
services plan and a display 
advertisement describing that plan, and 
a summary of the plan, if any, at least 90 
days before the beginning of the 
program year, with a 45-day period for 
public comment;

(2) Consideration of, and public 
access to, comments received;

(3) Publication of any corrections 
required to bring the proposed services 
plan into compliance with the 
requirements of §§ 1396.21 through 
1396.33;

(4) Publication of the final services 
plan and a display advertisement 
announcing its publication no earlier 
than 45 days after publication of the 
proposed services plan;

(5) Publication of any necessary 
corrections to the final plan;

(6) Publication of any proposed 
amendments to the final plan with a 30- 
day period for comments;

(7) Publication of any corrections 
required to bring the proposed 
amendment into compliance with the 
requirements of § § 1396.21 through 
1396.33;

(8) Publication of the final 
amendments; and

(9) Publication of any necessary 
corrections to the final amendment;

(10) Public access to copies of the 
proposed and final services plans.

(c) A pproval prior to publication. Prior 
to publication, the proposed and final 
services plans shall each be approved 
by the Governor or such other official as 
the laws of the State provide.

(d) R etention o f  p u blish ed  services  
plans. Copies of the proposed and final 
services plans shall be retained for at 
least three years in specified local 
public offices and made available for 
public and Federal inspection 
throughout the program year.

(e) H andling o f  p u b lic com m ents. (1) 
Written comments on the proposed 
services plan shall j)e considered by the 
State agency if received within 45 days 
after publication of the display 
advertisement announcing publication 
and availability of the proposed services 
plan; and

(2) Such comments shall be retained 
for at least 3 years for inspection by the 
public and by Federal officials.

(f) D isplay advertisem ent; general 
requirem ents. (1) A display 
advertisement is one prepared for and 
published within the main news section 
of a newspaper; advertisements placed 
in the legal or classified sections of a

newspaper do not meet this 
requirement.

(2) Such advertisement must be 
published in the newspaper of widest 
circulation (and in foreign languages or 
foreign language newspapers where 
appropriate) in each geographic area 
described in the proposed and final 
services plans.

(g) D isplay advertisem ent fo r  the 
proposed plan. A display advertisement 
shall at least:

(1) Specify the beginning and ending 
dates of the program year;

(2) Include a brief description of the 
services to be offered under the services 
plan;

(3) Describe the categories of 
individuals to be served:

(i) Identify those whose eligibility is 
based on income maintenance status 
(AFDC or SSI); and

(ii) Specify the maximum dollar 
amount of income that a family of four 
can have and still be eligible on the 
basis of income status; and

(iii) Indicate that such dollar amount 
is adjusted by family size.

(4) If the State has different income 
levels for different services, or different 
income levels for different geographic 
areas, specify that those different 
income levels are described in the 
proposed plan and in the plan summary 
(if die State has published a summary);

(5) Indicate beginning and ending * 
dates of the 45-day period for public 
review and comment.

(6) Specify a toll-free telephone 
number that can be called to obtain 
without charge either a copy of the 
proposed plan or a summary thereof; or 
state that such copies can be obtained 
by calling a specified local public 
agency in each county, such as the local 
social services agency.

(7) Identify a local public agency in 
each county such as the social services 
agency where copies of the proposed 
services plan are available for public 
review; available for distribution to the 
public either free (if no summary is 
provided) or at a reasonable cost; or 
where copies of the proposed service 
plan may be ordered, if distributed from 
another source; and

(8) Specify the address where written 
comments may be sent and, if there are 
to be public hearings on the proposed 
plan, the location, date, and time for 
such hearings; or state that information 
concerning the hearings can be obtained 
by calling a specified toll-free number or 
by telephoning specified local agencies 
after a given date.

(9) Include a statement that the plan 
includes information on standards for 
non-medical and medical (other than 
those certified for Medicaid or
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Medicare) residential facilities for SSI 
recipients; a system for enforcing the 
standards; and the names and addresses 
of standard-setting authorities who will 
respond to requests for information on 
standards, their enforcement, waivers, 
and the identity of deficient facilities.

(h) Summary o f proposed services 
plan. If the State publishes a services 
plan summary (to be provided free in 
lieu of a free copy of the entire services 
plan), it shall contain at least the 
following information:

(1) The beginning and ending dates of 
the program year;

(2) The categories of individuals 
including any limitations, who are 
eligible for services;

(3) The categories of individuals to 
whom a fee will be charged if they wish 
to be provided services under the 
services plan;

(4) Fee schedules, including any 
variations by service or by geographic 
area;

(5) A description of each discrete 
service to be provided under the plan;

(6) The services that will be made 
available to each category of individuals 
in each geographic area under the 
services plan;

(7) For each service, estimated 
expenditures, and estimated numbers to 
be served by each category of eligible 
individuals and by each geographic 
area;

(8) Amount of the Federal allotment to 
the State and the amounts of State and 
local appropriated funds and of other 
funds to finance the services program; 
and

(9) A toll-free telephone number that 
can be called to obtain information on 
where to apply for services or the name 
of a local public agency in each county 
where applications for services will be 
accepted.

(10) A listing of the items that 
comprise each standard established for 
each type of residential facility where a 
significant number of SSI recipients 
resides or is likely to reside, and the 
name and address of eacjh standard
setting authority from which interested 
individuals may obtain, without charge:

(i) A full copy of each standard;
(11) A copy of the procedures used in 

the State to insure enforcement of the 
standards;

(iii) A copy of the criteria for waiving 
each standard and a copy of the list 
giving the names and addresses of 
facilities granted waivers; and

(iv) A copy of the list giving the names 
and addresses of facilities in violation of 
a standard, and the details of each 
violation.

(i) D isplay advertisem ent o f the fin a l 
services plan. The display

advertisement of the final services plan 
shall contain at least;

(1) A statement that the final services 
plan has been published and is 
available for review by the public;

(2) An explanation of any differences 
between the proposed and final services 
plans and the reasons therefor 
(including any differences in the 
standards for residential facilities for 
SSI recipients, or facts about the 
standard-setting authorities);

(3) A toll-free telephone number that 
can be called to obtain information 
about the services plan and where to 
apply for services; or the name of a local 
public agency in each county, where 
information regarding the services plan 
will be made available and where 
applications for services will be 
accepted;

(4) The name of a local public agency 
in each county where copies of the final 
services plan are available for public 
review and distribution to the public 
either free or at a reasonable cost; and

(5) The location where public 
comments on the proposed services plan 
are available for review.

§ 1396.34 Regional review of proposed 
and final services plans.

(a) Proposed services plan. (1) Not 
later than 5 working days after 
publication of the proposed services 
plan, the State shall submit to the HDS 
Regional Administrator the following: 7 
copies of the proposed services plan and 
its summary, if any; a dated copy of the 
display advertisement: the names of the 
newspapers in which the display 
advertisement appeared; and the 
geographic areas covered by those- 
newspapers.

(2) The HDS Regional Administrator 
will review the materials submitted to 
determine whether all requirements of 
§ § 1396.21 through 1396.33 have been 
met.

(3) Within 10 working days following 
receipt of the materials described in 
paragraph (a)(1) of this section, the HDS 
Regional Administrator will notify the 
director of the State agency in writing 
that those materials meet all the 
requirements of this subpart, or will 
specify the deficiencies that must be 
corrected in accordance with § 1396.35.~ 
For purposes of this paragraph, a 
display advertisement which does not 
meet each requirement of paragraphs (f) 
and (g) of § 1396.33, or a proposed 
services plan which does not comply 
with each required item under
§§ 1396.21 through 1396.32 and 
1396.33(c) is deficient.

(4) (i) If correction(s) to the proposed 
services plan or to the display 
advertisement announcing the proposed

services plan is necessary, the State 
shall submit to the HDS Regional 
Administrator no later than 5 working 
days after publication of such 
correction(s), the following:

(A) For correction(sJ to the proposed 
services plan, 7 copies of the corrected 
pages and one dated copy of the display 
advertisement announcing the 
correction(s). (The State shall file the 
corrected pages in the proposed services 
plan.)

(B) For correction(s) to the display 
advertisement announcing the proposed 
services plan, one dated copy of the 
display advertisement containing the 
correction(s) to the original display 
advertisement.

(ii) Within 5 working days of receipt 
of the materials submitted pursuant to 
paragraph (a)(4)(i) (A) and (B) of this 
section, the HDS Regional Administrator 
will notify the director of the State 
agency in writing that the correction /r 
meets the requirements of §§ 1396.21 
through 1396.32,1396.33(c), and 1396.35; 
and that the State is free to publish its 
final services plan following expiration 
of the 45-day comment period; or will 
specify the additional correction that 
must be made in accordance with 
§ 1396.35.

(b) F in al services plan. (1) Not later 
than 5 working days after publication of 
the final services plan, the State shall 
transmit to the HDS Regional 
Administrator; 7 copies of such plan; a 
dated copy of the display advertisement; 
and a statement containing the date of 
publication of the final services plan; the 
names of newspapers where the display 
advertisement appeared; and the 
geographic areas in the services plan 
covered by those newspapers;

(2) The Regional Administrator will 
review the materials submitted to 
determine whether all requirements of 
§ § 1396.21 through 1396.33 have been 
met;

(3) Within 5 working days following 
receipt of the materials described in 
paragraph (b)(1) of this section, the HDS 
Regional Administrator will notify the 
director of the State agency in writing 
that the final services plan meets all the 
requirements of § § 1396.21 through 
1396.33, or will specify the deficiencies 
that must be corrected in accordance 
with § 1396.35. For purposes of this 
paragraph (b)(3), a display 
advertisement that does not meet all 
requirements of § 1396.33(i), or a final 
services plan that does not comply With 
each requirement of § § 1396.21 through 
1396.32, and 1396.33(c) is deficient.

(4) (i) If correction(s) to the final 
services plan or to the display 
advertisement announcing the final 
services plan is necessary, the State
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shall submit to the HDS Regional 
Administrator no later than 5 working 
days after publication of such 
correction(s), the following:

(A) For correction(s) to the final 
services plan, 7 copies of the corrected 
pages and one dated copy of the display . 
advertisement announcing the 
correction(s). (The State shall file the 
corrected pages in the final services 
plan.)

(B) For correction(s) to the display 
advertisement announcing the final 
services plan, one dated copy of the 
display advertisement containing the 
correction(s) to the original display 
advertisement.

(ii) Within 5 working days of the 
receipt of the materials specified in 
paragraph (b)(4)(i) (A) and (B) of this 
section, the HDS Regional Administrator 
will notify the State agency in writing 
that the correction(s) meets all the 
requirements of § § 1396.21 through 
1396.32,1396.33(c), and 1396.35; and that 
the final services plan is in effect: or 
specify the additional corrections that 
are required before the plan can become 
effective.

§ 1396.35 Correction of proposed and 
final services plans and display 
advertisements.

(a) A display advertisement which is 
deficient shall be corrected by 
publication of correct information for 
each deficient item in a display 
advertisement in all newspapers in 
which the original display 
advertisement appeared.

(b) A deficient proposed or final 
services plan shall be corrected by 
publishing the following information in a 
display advertisement in all newspapers 
in which the original advertisement 
appeared:

(1) The items being corrected;
(2) A statement that corrected pages 

for insertion in the plan are available 
without charge; and

(3) A toll-free number or the address 
of the local public office where 
corrected pages may be obtained.

(c) For correction of a proposed 
services plan, the display advertisement 
shall contain the information specified 
in paragraph (b) of this section and also 
indicate the beginning and ending dates 
of the new 45-day comment period on 
the corrected plan, and the method for 
submitting comments.

§ 1396.36 Amendments to final services 
plan.

(a) Amendments to the final services 
plan are necessary at least when:

(1) Change is to be made in the period 
of time encompassed by the program 
year (See § 1396.21);

(2) Geographic areas are to be 
realigned; or

(3) Any of the following changes are 
to be made, whether applicable 
Statewide or only in particular 
geographic areas:

(i) Specific services are to be added or 
deleted;

(ii) Fees are to be changed, or the 
charging of fees is to be initiated or 
discontinued; or

(iii) The categories of individuals to be 
served are to be changed.

(b) Any amendment to a final services 
plan shall be prepared by the state 
agency and approved, published, and 
made generally available to the public 
by the Chief Executive Officer or such 
other official as the laws of the State 
provide in the following manner:

(1) The proposed amendment shall be 
published in a display advertisement in 
the newspaper of widest circulation 
(and in foreign languages or foreign 
language newspapers, where 
appropriate) in each geographic area in 
which the change has impact, and shall 
provide for a public comment period of 
at least 30 days. The display 
advertisement shall contain at least:

(1) A description of the proposed 
changes and the reasons therefor, and 
the proposed effective date of the 
changes which shall be no earlier than 
30 days after publication of the 
proposed changes;

(ii) The method for public comment 
and where comments will be received; 
and

(iii) The beginning and ending dates of 
the 30 day period for public comment.

(2) Not later than 5 calendar days 
after publication of the proposed 
amendment, the State shall submit to 
the HDS Regional Administrator 7 
copies of the proposed amendment and 
a dated copy of the display 
advertisement which announced the 
proposed amendment.

(3) The HDS Regional Administrator 
will review the proposed amendment(s) 
to determine whether applicable 
requirement(s) of § § 1396.21 through
1396.33 have been met. Within five 
working days following receipt of the 
amendment(s) the Regional 
Administrator will notify the director of 
the State Agency in writing that the 
amendment meets the applicable 
requirement(s) of § § 1396.21 through
1396.33 or will specify deficiencies.

(4) Corrections to the proposed 
amendment(s) shall be made in 
accordance with the procedures for 
corrections to the proposed plan as 
described in § 1396.34(a)(4) except that 
the period for public review and 
comment prior to publication of the final 
amendment is 30 days.

(5) No earlier than 30 days following 
the publication of the proposed 
amendment, the final amendment shall 
be published as a display advertisement 
in each newspaper in which the 
proposed amendment was published. 
This display advertisement shall contain 
at least:

(1) A description of the final 
amendment of the services plan;

(ii) The effective date of the 
amendment;

(iii) An explanation of the State’s 
response to the public comments; and

(iv) An explanation of the differences 
between the proposed and final 
amendments if any and the reasons 
therefor.

(c) The effective date of an 
amendment shall be no earlier than the 
date of publication of the final 
amendment.

(d) (1) Notwithstanding paragraph (c), 
of this section, when a State amends its 
services plan so that it may provide 
family planning services without regard 
to income, or determine eligibility on 
group basis for the provision of a 
service, the final amendment to the 
services plan may have a retroactive 
effective date of October 1,1975 (or 
later, depending on when the State 
began providing the particular service 
specified in the amendment). FFP is 
available for a service which is the 
subject of an amendment made in 
accordance with this paragraph (d)(1), 
Provided, That the service was in the 
State’s services plan when the service 
was delivered.

(2) The State shall publish the 
proposed and final amendments to the 
services plan, in accordance with the 
provisions of this section, and specify 
therein the relevant retroactive dates.

(e) Not later than 5 calendar days 
following publication of the final 
amendment the State agency shall 
submit to the HDS Regional 
Administrator 7 copies of the final 
amendment and a dated copy of the 
display advertisements which 
announced the final amendments.

(f) The HDS Regional Administrator 
will review the final amendment(s) to 
determine whether applicable 
requirement(s) of § § 1396.21 through
1396.33 have been met. Within 5 working 
days following receipt of the 
amendment(s) the Regional 
Administrator will notify the director of 
the State agency in writing that the 
amendment meets the applicable 
requirement(s) of § § 1396.21 through 
13^6.33 or will specify deficiencies.

(g) Corrections to die final 
amendment(s) shall be made in 
accordance with procedures for
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corrections to the final plan as 
described in § 1396.35(b).

Subpart D—Limitations: Services

§ 1396.39 General.
FFP is available for services provided 

to eligible individuals pursuant to the 
State’s services plan only if the 
requirements set forth in the sections of 
this subpart are met.

§ 1396.40 Minor medical and remedial 
care.

(a) FFP is not available for medical 
and remedial care, other than family 
planning services, except when they are 
an integral but subordinate part of a 
service described in the services plan, 
and the medical and remedial care is not 
available to the individual under the 
State’s approved title XIX plan and to 
the extent the individual or the provider 
is not eligible to receive payment under 
title XVIII for the provision of the 
service to the individual.

(b) Medical and remedial care are 
deemed to be integral but subordinate 
components of a service if:

(1) They are necessary to achieve the 
objective of that service and not merely 
to correct a medical condition: and

(2) The specific medical and remedial 
care are described and included in the 
State’s services plan along with the 
description of the service of which they 
are an integral but subordinate part. For 
example, in describing child day care 
services, a State could describe (itemize) 
medical examinations, dental screening, 
and immunizations as integral but 
subordinate parts of the child day care 
service.

(C) [Reserved]
(d) FFP is not available for medical or 

remedial care or health-related 
homemaker services purchased from a 
private provider for any period during 
which the provider fails to comply with 
§ 1396.72 that requires disclosure about 
ownership, control interests, and certain 
information about past business 
transactions.

§ 1396.41 Room or board.
(a) FFP is not available for room or 

board under a services plan, except 
when provided in emergency shelter 
under § 1396.46, or as an integral but 
subordinate part of another service and 
then only for a period of not more than 
six consecutive months for any one 
placement.

(b) Room or board is deemed to be as 
an integral but subordinate component 
of a service if:

(1) It is necessary to achieve the 
objective of that service and not merely 
to provide food and shelter; and

(2) Room or board are included in the 
State’s services plan along with the 
description of the service of which it is 
an integral but subordinate part, and is 
provided in accordance with all 
applicable requirements under this Part.

(c) Room or board under this Part 
shall not be considered an integral but 
subordinate part of a service when 
provided to an individual in a foster 
family home or other facility such as a 
foster care institution or other facility 
whose primary purpose is to provide 
board, room and care or supervision.

(d) As used in this section, the term 
placem ent means an uninterrupted 
period of time during which an 
individual takes up, or is placed in, 
residence in a facility other than his 
usual place of residence, for the purpose 
of undergoing a specific regimen of 
services or treatment according to a 
prescribed plan.

§ 1396.42 Child care standards.
(a) FFP is available for child care 

services provided under a services plan 
only where the following standards are 
met:

(1) In-hom e care, (i) When homemaker 
service is utilized for this purpose, i t ' 
meets standards established by the 
State or by an Indian tribal council, in 
accordance with § 1396.13, which are 
reasonably in accord with recommended 
standards of national standard setting 
organizations concerned with this type 
of home care for children.

(ii) When other caretakers are utilized 
for this purpose, such care meets 
standards established by the State or by 
an Indian tribal council, in accordance 
with § 1396.13, which, as a minimum, 
cover the caretaker’s age, health, 
capacity and available time to properly 
care for children; minimum and 
maximum hours to be allowed per 24 
hour day for such care; maximum 
number of children that may be cared 
for in the home at any one time; and 
proper feeding and health care of the 
children.

(2) Out-of-hom e care, (i) Facilities 
used to provide day care outside a 
child’s own home are licensed by the 
State, an Indian tribal council, in 
accordance with § 1396.13, or approved 
as meeting the standards for such 
licensing.

(ii) Such facilities and care meet the 
1968 Federal Interagency Day Care 
Requirements, except that:

(A) Subdivision III of such 
requirements with respect to 
educational services is recommended 
but not required.

(B) Required staffing standards for 
children under age 3 in day care centers 
and group day care homes are: 1 adult

for each child under 6 weeks of age; 1 
adult to 4 children, ages 6 weeks through 
36 months. (States may, at their option, 
require fewer children per adult.)

(C) Required staffing standards for 
school age children in day care centers 
are: at least 1 adult to 15 children, ages 
6-10; and at least 1 adult to 20 children, 
ages 10-14.

(b) The requirements in paragraph
(a)(2)(ii) of this section are in lieu of 
otherwise applicable requirements 
under section 522(d) of the Economic 
Opportunity Act of 1964 with respect to 
child day care services under title XX.

(c) Notwithstanding the Federal 
staffing requirements for out-of-home 
child care services set forth in 
paragraph (a)(2)(ii)(B) of this section:

(1) FFP is available after October 1, 
1975 for title XX child day care services 
so long as day care centers and group 
day care homes providing day care 
services to children 6 weeks of age to 6 
years of age apply staffing standards 
which:

(1) Are the State staffing standards 
which are in effect at the time the child 
day care services are provided;

(ii) Are no lower than the 
corresponding staffing standards which 
were imposed or required by applicable 
State law on September 15,1975; and

(iii) Are no lower, in the case of a 
particular day care center or group day 
care home, than the corresponding 
standards actually being met in such 
center or home on September 15,1975.

(2) (i) After September 7» 1976 when 
States find that it is not feasible to 
furnish day care {partly or totally 
funded under title XX) for children of 
any age in a day care center or group 
day care home that complies with 
Federal staffing standards, they may 
furnish day care services in a center or 
group day care home which does not 
meet such Federal standards if the 
following two requirements are met:

(A) The day care center or group day 
care home complies with applicable 
State staffing standards; and

(B) The day care center or group day 
care home serves few title XX children. 
(For a group day care home, few title XX 
children means not more than 20 percent 
of the total number of children served at 
any given time in that group day care 
home. For a day care center, few title 
XX children means either five children 
or not more than 20 percent of the total 
number of children served at any given 
time in the center.)

(ii) States shall establish criteria 
against which to assess the non
feasibility of their use of a day care 
center or group day care home which 
complies with Federal staffing 
standards. The critieria shall be based
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on the geographic location of the facility 
or its accessibility to the recipient of day 
care services. The criteria shall not be 
based on cost factors. States shall 
maintain a record of the waiver for each 
facility in terms of these criteria.

(d) After October 1,1975, in applying 
Federal staffing standards, States shall 
be required to count the children of the 
operator of a family day care home only 
if they are under 6 years of age.

(e) Beginning October 1,1980, FFP is 
available in the costs of out of home 
child day care services provided under a 
services plan only if all the requirements 
prescribed in 45 CFR Part 71 are met. 
These requirements supersede those in 
paragraphs (a)(2)(ii), (b), (c), and (d) of 
this section.

§1396.43 Educational services.
FFP is not available for any 

educational service made generally 
available through any State or local 
education agency to residents of the 
State without cost and without regard to 
their income. To the extent a fee is 
imposed on any resident, FFP is 
available only for such fee.

§1396.44 Services to individuals living in 
hospitals, skilled nursing facilities, 
intermediate care facilities (including 
hospitals or facilities for mental diseases or 
for the mentally retarded), or prisons.

(a) FFP is available for services to 
individuals living in hospitals, skilled 
nursing facilities, intermediate care 
facilities (including any such hospitals 
or facilities for mental diseases or for 
the mentally retarded)! or prisons only 
under the following conditions:

(1) The services provided are 
separately identifiable in the services 
plan (generalized description such as 
“services to nursing home patients” or 
“services to increase socialization 
skills” are unacceptable under this 
provision).

(2) Such services are provided by 
other than the facility in which the 
individual is living. This requirement is 
not met if the services are provided by:

(i) Staff or contractors who are under 
the professional direction or direct 
supervision of the facility; the facility 
exercises control of the employment, 
tenure or compensation of such staff or 
contractors or makes assignments or 
alters the service regimen provided by 
them; or

(ii) Staff of like facilities under 
reciprocal arrangement.

(3) Such services are also provided to 
individuals who:

(i) Are not living in a hospital, skilled 
nursing facility, intermediate care 
facility (including any such hospitals or

facilities for mentally retarded), or 
prison; and

(ii) Are residents of any part of a 
geographic area that is within the 
catchment area of such facility.

(b) FFP is not available for:
(1) Inherent responsibilities of a 

facility such as food, clothing, shelter, 
general maintenance and administration 
(including the detention function), 
general supervision and personal care; 
or

(2) Activities that are intrinsic to the 
purpose of such facility, as determined 
by facility charter, State law or 
standards, relevant licensing or 
certification requirements, or Federal or 
State court decisions.

(c) For purposes of this section:
(1) “Prison ”  means any State or local 

correctional institution or facility for the 
confinement of individuals charged with 
or convicted of criminal offenses. The 
term does not include separate juvenile 
correctional facilities nor community- 
based residential service facilities, such 
as half-way houses.

(£) Separate ju ven ile correctional 
fa c ility  means one that is located in a 
separate building or buildings; is served 
by separate day-to-day operational 
staff; and provides a separate and 
distinct program of services.

(3) S k illed  nursing fa c ility  (SNF) 
means an institution primarily engaged 
in providing to inpatient skilled nursing 
care and related services for patients 
requiring medical or mursing care, or 
rehabilitation services forihe 
rehabilitation of injured, disabled or sick 
persons.

(4) Interm ediate care fa c ility  (ICF) 
means an institution which provides on 
a regular basis, health related care and 
services to individuals who do not 
require the degree of care which a 
hospital or SNF is designed to provide, 
but who because of their mental or 
physical condition require health related 
care and services above the level of 
room or board which can be made 
available to them only through 
institutional facilities.

(5) H ospital means an institution 
which is primarily engaged in providing, 
by or under the supervision of 
physicians, to inpatients diagnostic 
services and therapeutic services for 
medical diagnosis, treatment, and care 
of injured, disabled, or sick persons, or 
rehabilitation services for the 
rehabilitation of injured, disabled, or 
sick persons.

(d) Services in separate juvenile 
correctional facilities may be provided 
by staff of the facility. However, FFP is 
not available for inherent 
responsibilities of the facility (e.g., food,

clothing, shelter, and managing and 
carrying out the detention function).

§ 1396.45 Special services provided by 
foster family homes.

(a) A foster family home is a home 
licensed or approved by appropriate 
State or local authority or an Indian 
tribal council on Indian reservations, in 
accordance with § 1396.12, to provide 
board and care including parenting for 
children and oversight for adults.

(b) Special services proyided by  
foster family home. FFP is not available 
for activities described under paragraph 
(a) of this section, but is available for 
special services provided by a foster 
family home to an individual living in 
that home, only upon documentation, by 
an appropriately qualified professional 
person who is other than the placement 
worker, that:

(1) The individual requires an 
identified special service because of a 
health (physical or mental) condition, an 
emotional or behavioral problem; and

(2) The caregivers are capable by 
virtue of special training of providing the 
needed service.

(c) Nothing in this section precludes 
the provision of any other service in the 
services plan to eligible individuals 
living in foster family homes when 
provided by other than the foster family.

§ 1396.46 Emergency shelter.
(a) FFP is available for emergency 

shelter as a protective service to any 
child, including runaways, only under 
the following conditions:

(1) The child is in danger of abuse, 
neglect or exploitation:

(2) The need for emergency shelter is 
documented by personnel authorized by 
State law to place children; or by an 
Indian tribal council; and

(3) Emergency shelter is provided for 
not in excess of 30 days in any 6 month 
period, which may be consecutive or 
may accumulate over more than one 
stay,

(b) Emergency shelter may be 
provided in facilities such as foster 
family homes, institutions, and group 
homes.

§ 1396.47 Payments to recipient for 
services.

FFP is available-in cash payments 
made to a recipient for a service already 
rendered to him, upon presentation of a 
bill for, or presentation of a receipt of 
payment for, such service if he was 
eligible under the services plan for the 
service at the time it was provided and 
if the purchased service:

(a) Is identified in the services plan;
(b) W as authorized by the State 

agency prior to its purchase and meets 
applicable standards, if any; and
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(c) Was secured by the individual 
within a period of time and at a cost 
which were approved by the State 
agency.

§ 1396.48 Confidentiality regarding 
services to drug and alcohol abusers.

States providing services to drug and 
alcohol abusers shall safeguard 
information about such services and 
recipients by applying the provisions of 
section 333 of the Comprehensive 
Alcohol Abuse and Alcoholism 
Prevention, Treatment, and 
Rehabilitation Act of 1970 (as amended 
by section 122(a) of Pub. L. 93-282), as 
implemented by regulations at 42 CFR 
Part 2.

Subpart E—Limitations: Financial

§ 1396.50 Services and individuals 
covered in the services plan.

(a) FFP is available with respect to 
any expenditures for the provision of 
any service for any individual only 
when:

(1) The State’s services plan meets the 
requirements of Subpart C, and

(2) The final services plan (including 
any amendments published in final) in 
effect when the service is provided to 
the individual includes the provision of 
that service to a category of individuals 
which includes that individual.

(3) The State plan is approved as 
meeting the requirements of Subpart B 
of this Part.

§ 1396.51 Matching rates.
(a) Seventy-five percent FFP. FFP is 

available at the 75 percent rate for 
service costs and for personnel training 
and retraining directly related to the 
provision of services under the services 
plan.

(b) Ninety percent FFP. 
Notwithstanding paragraph (a) of this 
section, FFP is available at the 90 
percent rate for costs of family planning 
services provided under the services 
plan.

(c) One hundred percent FFP. 
Notwithstanding paragraph (a) of this 
section, FFP is available at the 100 
percent rate up to the State’s share of 
the additional allotments described in 
§ 1396.52(b)(3) for:

(1) Day care services provided to 
children in day care centers, group day 
care homes, and family day care homes, 
which are licensed by the State for child 
day care services and otherwise meet 
the requirements of § 1396.42(a)(2) as 
modified by the provisions of § 1396.42
(c) and (d);

(2) Day care services provided to 
children in their own homes in 
accordance with § 1396.42(a)(1); and

(3) Staff activities in direct support of 
the child day care services such as: 
licensing homes or facilities used by title 
XX children, monitoring title XX child 
care services delivery, and training staff 
in accordance with Subpart H of this 
Part.

§ 1396.52 Allotments to States.
(a) B asic Lim itation. The amount of 

Federal funds payable to the 50 States 
and the District of Columbia under this 
Part for any fiscal year with respect to 
expenditures for services under the 
services plan (other than expenditures 
for personnel training or retraining 
directly related to the provision of 
services) may not exceed the allotment 
set forth in this section.

(b) A llotm ents fo r  fisc a l years 
beginning after June 30,1976. (1) The 
allotment of each State for each fiscal 
year beginning after June 30,1976 shall 
be an amount which bears the same 
ratio to $2,500 million as the population 
of such State bears to the population of 
all the States.

(2) The allotment for each State will 
be promulgated for each fiscal year by 
the Secretary prior to the first day of the 
third month of the preceding fiscal year, 
on the basis of the population of each 
State and of all the States as determined 
on the basis of the most recent 
satisfactory data available from the 
Department of Commerce.

(3) (i) The basic allotment described in 
paragraph (b)(1) of this section shall be 
increased by an amount which bears the 
same ratio to $40 million for the 
transition quarter (July 1,1976 through 
September 30,1976) and to $200 million 
in F Y 1977,1978 and 1979 as the 
population for such State bears to the 
population of all States. The amount of 
these additional allotments payable to 
each State shall be the lesser of:

(A) The amount of each additional 
allotment; or

(B) The amount of actual expenditures 
incurred for the provision of child day 
care services and for grants by States to 
child day care providers for the 
employment of welfare recipients.

(4) Exception: The basic allotment 
specified in paragraph (b)(1) of each 
State for FY 1979 shall be an amount 
which bears the same ratio to $2.7 
billion as the population of each State 
bears to the population of all the States.

(c) Certification o f allotm ent need. (1) 
Each fiscal year, each State shall certify 
to the Secretary, within 30 days after the 
beginning of the fiscal year, whether the 
amount of its allotment is greater or less 
than the amount needed by the State for 
such fiscal year and, if so, the amount 
by which the amount of such allotment 
is greater than such need.

(2) If any State certifies in accordance 
with paragraph (c)(1) of this section, that 
the amount of its allotment for any fiscal 
year is in excess of its need for such 
year, the amount of the limitation of 
such State for such year shall be 
adjusted downward by the amount of 
such excess.

(3) Of the amounts made available 
pursuant to paragraph (c)(2) of this 
section, the Secretary shall allot to the 
jurisdiction of Puerto Rico $15,000,000, to 
the jurisdiction of Guam $500,000, and to 
the jurisdiction of the Virgin Islands 
$500,000, which shall be available to 
each such jurisdiction in addition to 
amounts available under Section 1108 of 
the Act for the purpose of matching the 
expenditures of such jurisdictions for 
services pursuant to sections 3(a) (4) 
and (5), 403(a)(3), 1003(a) (3) and (4), 
1403(a) (3) and (4), and 1603(a) (4) and
(5) of the Act, except that if the amounts 
made available pursuant to paragraph
(d)(2) of this section are less than 
$16,000,000, such amounts as are 
available shall be allotted to each of the 
three jurisdictions in proportion to their 
respective populations.

(d) D ate o f Expenditure. For purposes 
of this section, expenditures for services 
are ordinarily considered to be incurred 
on the date on which the State or local 
agency makes payment or the date to 
which the expenditure was allocated 
pursuant to the cost principles of 
Subpart Q of 45 CFR Part 74 and the cost 
allocation procedures of 45 CFR 1395.2.
In the case of local administration, the 
date of expenditures by the local agency 
governs. In the case of purchase of 
services from another public agency, the 
date of expenditure by such other public 
agencÿ governs. Different rules may be 
applied with respect to a State, either 
generally or for particular classes of 
expenditures, only upon justification by 
the State to the Administrator and 
approval by him. In reviewing State 
requests for approval, the Administrator 
will consider generally applicable State 
law, consistency of State practice, 
particularly in relation to periods prior 
to October 1,1975, and other factors 
relevant to the purposes of this section.

(e) Procedures fo r m aking grants to 
States. See 45 CFR Part 201.

§ 1396.53 Restrictions on State’s share in 
claiming FFP.

(a) Subpart G of 45 CFR Part 74 shall 
be followed in meeting the State’s share 
in claiming FFP for the services program, 
including training and other 
adminstrative functions except:

(1) Goods or services provided in-kind 
from private sources may not be used as 
the State’s share. Services of volunteers 
are private in-kind contributions.
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(2) Donated funds from private 
sources must:

(i) be transferred to the State agency 
and under its adminstrative control;

(ii) be donated to the State agency, 
without restrictions as to use, except 
that the donor may specify either or 
both of the following—

(A) the services, administration, or 
training for which the funds are to be 
used, if the donor is not a sponsor or 
operator of a program to provide such 
services, adiministration, or training.

(B) the geographic area in which the 
serivces are to be provided

(iii) not be used to purchase services 
from the donor unless the donor is a 
nonprofit organization and it is an 
independent decision of the State 
agency to purchase services from the 
donor.

(b) For purposes of this Part, a 
voluntary federated fund-raising 
organization is not considered to be a 
sponsor or operator of a service facility, 
and member agencies are considered 
separate autonomous entities so long as 
control by interlocking board 
membership or other means does not 
exist.

(c) In-kind contributions from public 
agencies, which do not meet the 
definition of third-party public agency in 
§ 1396.53(d), must be valued in 
accordance with the cost principles 
specified in Subpart Q of 45 CFR Part 74.

(d) Under this Part a third-party public 
agency means any public entity 
(including Indian tribes) except—

(1) Units of the State government; and
(2) Units adminstering local 

governments in a State whose title XX 
program is State supervised and locally 
administered.

(e) The effective date of paragraph (c) 
of this section is October 1,1980.

§ 1396.54 [Reserved]

§1396.55 [Reserved]

§ 1396.56 Fifty Percent Rule.
(a) If one-half of the Federal funds to 

which the State is otherwise entitled is 
greater than the amount of the aggregate 
expenditures (combined State and 
Federal) made under the program for 
individuals identified in this paragraph, 
such Federal funds will be adjusted so 
the total Federal reimbursement does 
not exceed twice the amount of the total 
expenditures in behalf of those 
individuals:

(1) Who are receiving aid and under 
the plan of the State approved under 
part A of title IV or who are eligible to 
receive such aid; or

(2) Whose needs are taken into 
account in determining the needs of an 
individual who is receiving aid under

the plan of the State approved under 
part A of title IV, or who are eligible to 
have their needs taken into account in 
determining the needs of an individual 
who is receiving or is eligible to receive 
such aid; or

(3) With respect to whom 
supplementary security income benefits 
under title XVI or State supplementary 
payments, are being paid, or who are 
eligible to have such benefits or 
payments paid with respect to them; or

(4) Whose income and resources are 
taken into account in determining the 
amount of supplemental security income 
benefits or State supplementary 
payments being paid with respect to an 
individual, or whose income and 
resources would be taken into account 
in determining the amount of such 
benefits or payments to be paid with 
respect to an individual who is eligible 
to have such benefits or payments paid 
with respect to him; or

(5) Who are eligible for medical 
assistance under the plan of the State 
approved under title XIX.

(b) In accounting for costs for services 
to meet the requirements of paragraph '
(a) of this section:

(1) In lieu of accounting for the status 
of each person receiving a service on the 
basis of group determination of 
eligibility, States may use generally 
accepted statistical sampling 
procedures.

(2) Regarding services to persons who 
receive services without regard to 
income (family planning services, 
services to prevent or remedy abuse, 
neglect or exploitation of children and 
adults, and information and referral 
services). States may use any 
appropriate method, including generally 
accepted sampling procedures or 
allocation of costs to the services 
provided these persons in the same ratio 
as the known cost of all other services 
distributed for the 50 percent rule.

Subpart F—Limitations: Individuals- 
Served, Eligibility and Fees

§ 1396.60 Persons eligible and access to 
services.

(a) Conditions fo r  FFP. FFP is 
available in expenditures for services to 
individuals provided that:

(1) The service is included in the 
State’s services plan;

(2) The individual who receives the 
service is a member of one of the 
categories covered by the State’s 
services plan; and

(3) Such individual was eligible under 
the provisions of this section and those 
of § 1396.61 at the time of receipt of the 
service.

(b) Categories o f individuals who m ay 
receive services—

(1) Incom e m aintenance status. The 
following individuals are eligible on the 
basis of income maintenance status:

(1) Recipients of AFDC;
(ii) Those persons whose needs were 

taken into account in determining the 
needs of AFDC recipients; and

(iii) Recipients of SSI benefits or State 
supplementary payments.

(2) Incom e status. Individuals other 
than those described in paragraph (b)(1), 
of this section, are eligible if the family’s 
monthly gross income is less than 115 
percent (or, at State option, a lower 
percentage) of the median income of a 
family of four in the State adjusted for 
size of family, subject to the limitations 
set forth in § 1396.62. Income status 
individuals include those whose 
eligibility is determined on a group 
basis.

(3) W ithout regard to incom e. 
Individuals may be provided family 
planning services under § 1396.63, . 
information or referral service's under 
§ 1396.64, or services to prevent or 
remedy neglect, abuse, or exploitation of 
children or adults under § 1396.65, 
without regard to income at State option 
if the State so provides in its services 
plan.

(c) M edian incom e. (1) On or before 
December 1 of each year, beginning with 
calendar year 1975, the Secretary will 
promulgate the median income for a 
family of four for each State and for the 
50 States and the District of Columbia. 
This promulgation shall be used for 
purposes of determining eligibility and 
establishing fees in the following 
Federal or State fiscal year.

(d) Incom e lev e ls as baselin es fo r  fe e  
im position.

(1) Except for individuals whose 
eligibility is determined on a group 
basis, individuals whose eligibility is 
based on income status shall be subject 
to imposition of a fee for service (in 
accordance with § 1396.62) if their 
family’s monthly gross income exceeds 
80 percent of the median income of a 
family of four in the State or the median 
income of a family of four in all States, 
whichever is less, and does not exceed 
115 percent of the median income of a 
family of four in the State, adjusted for 
family size.

(2) The median incomes (at 80 percent 
and 115 percent) as calculated in 
paragraph (d)(1) of this section for a 
family of four, shall be adjusted for 
family size according to the following 
percentages:

(i) One person—52 percent.
(ii) Two person family—68 percent.
(iii) Three person family—84 percent.
(iv) Four person family—100 percent.
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(y) Five person family—116 percent.
(vi) Six person family—132 percent.
(vii) For each additional family 

member above six persons, the State 
shall add 3 percentage points to the 
percentage for a family of six.

(3) For discretionary fees applicable to 
persons who are at or below the lower 
level median income described in 
paragraph (d)(1) of this section, or are 
eligible on the basis of income 
maintenance status, or who may receive 
services without regard to income, see 
§ 1396.62(b).

(e) Income levels for services. So long 
as the State observes the baselines for 
income levels for imposition of fees 
established pursuant to paragraph (d)(1) 
of this section, it may establish income 
levels for services:

(1) At any level lower than 115 
percent of the median income of the 
State;

(2) At different levels for different 
services under the services plan;

(3) At different levels for different 
categories of individuals;

(4) At different levels in different 
geographic areas; or

(5) At different levels for different 
sizes of families within the limits for 
eligibility and fees set forth in paragraph
(d)(2) of this section.

(f) Opportunity to apply. The State 
shall assure that each individual 
wishing to do so has an opportunity to 
apply for services without delay. The 
State shall use the following intake 
process for individuals seeking service:

(1) Determination of eligibility.
(1) When eligibility must be 

determined on an individual basis, the 
State shall require a written signed 
application containing the necessary 
information.

(A) The application shall be in a form 
prescribed by the State and the 
applicant shall certify that the 
information submitted is correct.

(B) The application may be filed by 
the applicant himself or by his 
authorized representative; or where the 
applicant is incompetent or 
incapacitated or in an emergency, by 
someone acting responsibly for him, 
including agency staff.

(ii) No written application is 
necessary for services available without 
regard to income.

(iii) No written application is 
necessary for individuals whose 
eligibility is determined on a group 
basis.

(2) Request for services. Except as 
described in paragraph (f)(2)(iv)(B) of 
this section, the State shall document 
each request for service for purposes of 
FFP as well as for fair hearings and as 
evidence of the voluntary nature of the

request for service. Documentation may 
be accomplished through submission of 
a written request by an individual 
needing service or his representative, or 
by the recording of information elicited 
by the agency, except that a request for 
family planning services (whether or not 
it is a “universal” service) must be in 
writing in order to verify that it was 
requested voluntarily. With respect to 
the following:

(i) When an individual has had 
eligibility determined on an individual 
basis, the written application for 
eligibility determination may be deemed 
a request for services (unless the State 
has a separate process for requesting 
services), and may serve as initial 
documentation. Subsequent requests for 
services from such an eligible individual 
shall be documented as described in 
paragraph (f)(2) of this section.

(ii) For protective services, an 
acceptable alternative to a request for 
services is a dated agency record that 
documents the circumstances of actual 
or potential abuse, neglect, or 
exploitation of a child or adult.

(iii) For requests for information and 
referral services, the State shall 
establish a procedure for documenting 
the number and nature of the requests.

(iv) When eligibility is determined on 
a group basis in accordance with
§ 1396.61, requests for services shall be 
handled in one of two different ways:

(A) If the state has established 
specific conditions (other than income) 
or characteristics as a condition 
precedent to the receipt of a service on 
the basis of group eligibility, the State 
shall, in the intake process, elicit 
information necessary to determine 
whether an individual meets the 
specified conditions or has the 
characteristics for membershp in the 
group (e.g.—if eligibility for homemaker 
services to teenage parents maintaining 
their own homes in public housing is 
determined on a group basis, the intake 
process shall elicit a statement 
regarding age, parenthood, address, and 
maintenance of one’s own home).

(B) If the State has concluded solely 
on the basis of the nature of a service 
and/or the location where it will be 
provided (e.g.—recreation services in 
specified senior centers or day care 
services for migrant children), that 
substantially all of the individuals who 
would apply for the service are 
members of families with gross monthly 
incomes of 90 percent or less of the 
State’s median income, adjusted for 
family size, no information need be 
elicited at intake or documentation 
made except as to the numbers served. 
The presence of the individual at the

service site or participation in the 
service is deemed a request for services.

(g) Prompt action on elig ib ility  
applications and requests fo r  service. (1) 
A decision shall be made on all 
applications within time standards 
established by the State agency 
pursuant to § 1396.5, but not to exceed 
30 calendar days from the date of 
application.

(2) The agency shall notify applicants 
about their eligibility within 15 calendar 
days after it makes a decision. The date 
of each notification shall be entered in 
the case record. Applicants found to be 
eligible shall be notified orally or in 
writing; those found to be ineligible shall 
be notified in writing unless the 
requested service is provided by that 
agency to them through another funding 
source.

(3) Unless a service is denied, the 
State shall provide the service requested 
with reasonable promptness. "Provide 
the service” means actual provision of 
the service or arrangement for its 
provision at an appropriate later date. 
“Reasonable promptness” is 
accomplished when the State provides 
the service:

(1) Within 15 calendar days after 
notification of eligibility; or

(ii) Within 30 calendar days after 
acceptance of a request for service.
If the service is denied, the State shall 
notify the applicant in writing of the 
denial within these same time limits.

(h) N otification o f right to a fa ir  
hearing. At the time of application or 
request for services, each individual 
shall be given information about the 
right to request and obtain a fair 
hearing, in accordance with § 1396.14.

§ 1396.61 Determination and 
redetermination of eligibility.

(a) M ethods o f determ ining (or 
redeterm ining) eligibility. (1) Standards 
and methods for determination of 
eligibility will be consistent with the 
objectives of the program, and will 
respect the rights of individuals under 
the United States Constitution, the 
Social Security Act, title VI of the Civil 
Rights Act of 1964, and all other relevant 
provisions of Federal and State laws.

(2) States may establish any method 
or methods, including a declaration 
method, for determining individual 
eligibility in accorance with § § 1396.60 
and 1396.66.

■ fi) A determination of individual 
eligibility means a decision reflected in 
the State’s records, based on a dated 
and signed application and sufficient 
information which would lead a 
reasonable person to conclude that the 
criteria set forth in § 1396.60 have been 
met and the individual is eligible to
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receive services on the basis of income 
or income maintenance status.

(A) Docum entation m ethod  means 
that the State has sought and obtained 
verification regarding the source and 
amount of the gross family monthly 
income of the individual applying, or has 
verified his income maintenance status.

(B) D eclaration m ethod  means 
acceptance of an individual’s statements 
regarding the source and amount of his 
family’s gross monthly income, and the 
income maintenance status (as 
described in § 1396.60(b)(1) of any 
member of the family.

(ii) (For group determination of 
eligiblity, see subparagraph (3) of this 
paragraph and § 1396.60(f)(2)(iv)'.)

(3J(i) States may determine eligibility 
on a group basis if, upon consideration 
of one or more of the following factors, 
with respect to a particular service to be 
provided on a group eligibility basis, 
they can reasonably conclude without 
individual determination that 
substantially all members of the group 
who receive the particular service are 
members of families with monthly gross 
incomes of not more than 90 percent of 
the State’s median income, adjusted for 
family size:

(A) The geographic area in which a 
particular service is provided;

(B) The characteristics of the 
community in which the service is 
provided;

(C) The nature of the service provided;
(D) The conditions, other than income, 

of eligibility to receive the service; or
(E) Other factors surrounding 

provision of the service.
(ii) “Substantially all” means that no 

less than 75 percent of the persons 
provided a service on the basis of group 
eligibility determination shall be 
members of families whose gross 
monthly incomes are no more than 90 
percent of the State’s median income, 
adjusted for family size.

(iii) There are no mandatory fees, as 
defined in § 1396.62(a), for persons 
whose eligibility is determined on a 
group basis.

(iv) Group determination of eligibility 
may be used for any service except, that 
for child day care, it is limited to the 
children of migratory workers.

(4) States may use one method for 
determining eligibility for all services, 
categories of individuals and geographic 
areas, or they may use different methods 
for different services, different 
categories of individuals and different 
geographic areas.

(5) States shall have available for 
Federal review a written description of 
the method(s) they have established for 
determining and redetermining 
eligibility.

(b) Conditions fo r  FFP. (1) Regardless 
of the method chosen for determination 
or redetermination of eligibility:

(1) FFP is available in the cost of 
services provided prior to the actual 
date of an initial determination of 
eligibility only if such determination is 
made within 30 days of the date of 
application and the individual is 
properly determined to have been 
eligible when the services were 
initiated.

(ii) When a recipient of services was 
improperly determined to be eligible,
FFP is not available in the cost of 
services provided during the period of 
improperly determined eligibility.

(2) When an individual properly 
determined to be eligible on die basis of 
information available to the agency at 
die time of determination of eligibility is 
subsequently found ineligible, FFP is 
available until the end of the month in 
which he is determined ineligible or 
through the period of time services are 
required to be provided under 45 CFR 
205.10 regarding fair hearings. A proper 
determination of eligibility is a 
determination which is based on a 
correct assessment on the information 
available to the agency at the time of 
such determination, provided that all 
information necessary to make a 
determination is available; a proper 
redetermination is one which meet9 
those criteria and, in addition, is made 
within the time limits established by 
paragraph (c) of this section.

(c) W hen redeterm ination sh a ll be  
m ade. (1) Redetermination of eligiblity 
shall be made for persons whose 
eligibility is determined on an individual 
basis:

(1) When required on the basis of 
information the agency has obtained 
about anticipated changes in the 
individual’s situation;

(ii) Promptly, not to exceed 30 days, 
after information is obtained about 
changes which have occurred in the 
individual’s circumstances that may 
make him ineligible; and

(iii) Periodically, but not less 
frequently than every 6 months except 
that for individuals whose family gross 
monthly income at the time of 
determination is derived exclusively 
from pensions, or social security 
benefits, or SSI, or a combination 
thereof, redetermination may be made at 
12-month intervals.

(2) If the State has established specific 
conditions or characteristics as a 
condition precedent to the receipt of a 
service on the basis of group eligibility 
(and, in accordance with
i  1396.60(f)(2)(iv)(A), has elicited 
information at intake that individuals 
applying for the service meet the

conditions or have the characteristics 
for membership in the group), it shall, 
unless the characteristic is irreversible 
(such as being above a certain age), re
determine the eligibility of these 
individuals as follows:

(1) When the conditions or 
characteristics established by the state 
are apt to change in regard to an 
individual (such as place of residence, 
marital status, children living in the 
home), the State shall ascertain not less 
frequently than every 6 months whether 
persons receiving the service on a group 
eligibility basis still meet the conditions 
or have the characteristics which made 
them members of the group; or

(ii) When the conditions or 
characteristics established by the State 
are not apt to change substantially in 
regard to an individual (such as a 
physical disability), the State shall 
ascertain not lees frequenlty than once a 
year whether persons receiving the 
service on a group eligiblity basis still 
meet the conditions or have the 
characteristics which made them 
members of the group.

(iii) When an individual no longer 
meets the conditions or has the 
characteristics required for group 
membership, the State shall discointinue 
providing the service to the individual 
on the basis of group eligibility 
determination by the end of the month 
in which such a finding is made or at the 
end of the period of time services are 
required to be provided to the individual 
under 45 CFR 205.10 regarding fair 
hearings.

(d) Validation o f  "substantically a ll"  , 
basis fo r  establishing a group. (1) Each 
group of persons receiving a service on 
the basis of group determination of 
eligibility shall be subject to a validation 
check or whether at least 75 percent of 
those receiving the service are members 
of families with gross monthly incomes 
of no more than 90 percent of the State’s 
median income, adjusted for family size.

(2) States shall conduct their initial 
validation check not later than 6 months 
after they have started providing a 
service to individuals on the basis of 
group eligibility. (If a State claims 
expenditures for services on a group 
determination of eligibility basis 
retroactively, as permitted to October 1, 
1975, the validation shall be made by no 
later than June 30,1977.)

(3) After the initial validation, States 
shall thereafter conduct such validations 
for the same group no less frequently 
than once a year.

(4) The validations may be conducted 
on a sample basis. States shall maintain 
a record of how the test was conducted, 
and document the process used and the 
findings.
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(5) In order to determine whether at 
least 75 percent of the persons who 
receive a particular service on the basis 
of group eligibility are in families with 
the specified income level. States shall 
take into account the findings made on 
members pf the group, as described in 
the services plan.

(6) If a State finds that less than 75 
percent of the persons receiving a 
particular service on the basis of group 
eligibility meet the specified income 
standard, the State shall, within 75 days 
following such a finding:

(1) Discontinue by the end pf the 
month in which the 75th day occurs, 
claiming FFP for expenditures incurred 
for the service provided to persons in 
that particular group whose eligibility 
has been determined on a group basis;

(ii) Amend the State’s services plan to 
either delete the service, or to provide a 
new basis for determination of eligibility 
to continue the service;

(iii) If the State decides to continue 
the service, FFP is available, in 
accordance with the amended services 
plan, for providing the service:

(A) On the basis of eligibility, 
individual; or

(B) On the basis of group eligibility if 
the State changes the conditions or 
characteristics relative to the group and 
has a reasonable basis on which to 
conclude that with such modification, at 
least 75 percent of the individuals 
served would then be members of 
families with the specified monthly 
gross income.

(e) W h o  makes the determination. 
Determinations of eligibility shall be 
made by the State agency, or, pursuant 
to written contract in accordance with 
Subpart G, by a provider of services.

(f) Outside contacts. (1) When the 
provider agency determines eligibility, it 
shall inform the applicant or recipient 
that, if it is necessary to contact outside 
sources (including employers) and the 
applicant or recipient wishes to keep the 
service confidential, he is entitled to 
request that such contacts be made by 
the State agency; and

(2) The State agency, upon notification 
of the individual’s request, shall make 
the outside contacts and relay the 
information to the provider.

(g) State monitoring of eligibility 
process. Whether the determination of 
eligibility is made by the State or the 
provider, the State shall establish and 
implement a continuing monitoring 
procedure to test the ability of its 
method(s) for determining eligibility to 
correctly make those determinations 
and shall, where erronious 
determinations are disclosed, take 
action designed to eliminate such errors. 
A monitoring procedure under this

paragraph may include the use of 
statistically valid samples. Periodic 
reports on the State agency’s monitoring 
procedures, findings, and actions under 
this paragraph will be required pursuant 
to § 1396.17(b).

§ 1396.62 Fees for services.
(a) Mandatory fees. FFP is available 

for a service provided to an individual 
whose eligibility is based on income 
status if his family’s monthly gross 
income is between 80 percent of the 
median income of a family of four in the 
State or the median income of a family 
of four in all States, whichever is less, 
and does not exceed 115 percent of the 
median income of a family of four in the 
State, adjusted as to family size, only if 
a fee or other charge, based oh a fee 
schedule in accordance with paragraph
(c) of this section, is imposed.

(b) Discretionary fees. (1) A State may 
impose a fee or other charge for any 
service to any individual who is eligible 
for services based on income 
maintenance status or is eligible based 
on income status and whose family’s 
monthly gross income is less than 80 
percent of the median income of a 
family of four in the State, adjusted for 
family size, or the median income for a 
family of four in all States, adjusted for 
famiy size, whichever is less, but only if 
the fee or other charge is based on a fee 
schedule in accordance with paragraph
(c) of this section.

(2) A State may impose a fee on 
individuals who are provided services 
without regard to income (family 
planning services, information or 
referral services, or services to prevent 
or remedy abuse, neglect or exploitation 
of children and adults). The fee shall be 
based on a fee schedule in accordance 
with paragraph (c) of this section and be 
described in the State’s services plan in 
accordance with § 1396.24(c).

(c) Criteria for fees. (1) Fees 
established by the State agency:

(1) May be different for different 
services;

(ii) May be different for different 
geographic areas;

(iii) Shall be reasonably related to the 
individual’s income; and

(iv) Shall not exceed the cost of the 
service to the title XX agency.

(2) Where several services are 
provided concurrently to an individual, 
the total fees imposed shall not exceed 
the amount reasonably related to his 
income.

(d) Methods of collection. The State 
agency shall:

(1) Establish methods for the 
collection of any fee or other charge 
imposed; and

(2) Maintain evidence of a reasonable 
effort to collect such fee or charge.

(e) Disposition of fees collected. Fees 
collected from service recipients may 
not be used as the non-Federal matching 
share. However, at State option, fees 
may:

(1) If provided for in the purchase of 
service agreement, be retained by the 
provider and used to expand the title XX 
service to eligible individuals under that 
contract; or

(2) Be used to reimburse the provider 
if the contract so specifies, for costs 
above the negotiated rate when it is 
lower than the going rate in the 
community for the service. Any amount 
remaining after such reimbursement to 
the provider for these costs shall be 
deducted from the amount of 
expenditures for which FFP is claimed;

(3) Be deducted from service 
expenditures before FFP is claimed; or

(4) If collected by the State in direct 
delivery of a service, be retained by the 
State and used only to expand the 
service to eligible individuals.

(f) Under this provision, FFP is not 
available in the costs of any service 
when a provider imposes a fee or charge 
other than that set by the State agency, 
pursuant to the purchase of service 
agreement under § 1396.70(a)(7), 
described in the State’s services plan 
pursuant to § 1396.24(c) and (d), and 
formulated in accordance with 
paragraph (c) of this section.

§ 1396.63 Family planning services.
(a) FFP is available in the cost of 

family planning services provided 
without regard to income.

(b) For purposes of this part, family 
planning services means counseling, 
educational and medical services 
(including diagnosis, treatment and 
continuing supervision, necessary 
laboratory examinations and tests, 
drugs, supplies, devices and related 
counseling furnished, prescribed by, or 
under the supervision of, a physician) to 
enable individuals (including minors) 
voluntarily to limit their family size, to 
space their children, or to correct 
infertility.

(c) If a state authorizes sterilization as 
a family planning service, it must 
comply with the provisions of 42 CFR 
Part 441, Subpart F, except that the State 
plan requirement under 42 CFR 441.252 
does not apply to the title XX program.
(Sec. 101, Pub. L. 95-205, .91 Stat. 1461, 
December 9,1977; Sec. 1102, 49 Stat. 647 (42 
U.S.C. 1302).)

§ 1396.64 Information and referral 
services.

FFP is available only for information 
about services provided under title XX
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and related service programs, brief 
assessment (but not diagnosis and 
evaluation) to facilitate appropriate 
referral, and referral to and follow-up 
with those community resources which 
provide or make available such services; 
and (b) only when provided by an 
agency that has information and referral 
as a specific recognized function and 
that has a staff with identifiable tasks 
relating to information and referral.

§ 1396.65 Services directed at the goal of 
preventing or remedying neglect, abuse, or 
exploitation of children or adults unable to 
protect their own interests.

(a) FFP is available without regard to 
income for services directed at the goal 
of preventing or remedying neglect, 
abuse or exploitation of children and 
adults unable to protect their own 
interests, only as follows:

(1) With respect to children, only 
when provided with respect to an 
individual under the age of 18 harmed or 
threatened with harm through non
accidental physical or mental injury, 
sexual abuse (as defined by State law); 
or negligent treatment or maltreatment, 
including the failure to provide adequate 
food, clothing, or shelter. For purposes 
of this section, runaways are presumed 
to be harmed or threatened with harm.

(2) With respect to adults, only when 
provided with respect, to individuals 18 
years of age or older unable to protect 
their own interests, harmed or 
threatened with harm through action or 
inaction by another individual or 
through their own actions due to 
ignorance, incompetence or poor health; 
resulting in physical or mental injury, 
neglect or maltreatment, failure to 
receive adequate food, shelter, or 
clothing, deprivation of entitlements due 
them, or wasting of their resources.

(3) In each case, the State agency 
shall document the circumstances which 
lead it to believe that the individual is 
subject to, or at risk of, abuse, neglect or 
exploitation.

(4) No later than six months after the 
case has been opened, the State agency 
shall redocument and evaluate the 
circumstances then existing with respect 
to abuse, neglect or exploitation for die 
purpose of ascertaining if the individual 
still meets the conditions for services 
without regard to income. Such 
redocumentation and evaluation of the 
circumstances shall take place 
thereafter no less frequently than at six- 
month intervals if the case remains 
open.

(b) Except in the case of runaways, no 
individual shall be deemed to meet the 
conditions specified in paragraph (a) (1) 
or (2) of this section merely because he 
belongs to a particular class (e.g.,

mentally retarded, aged, juvenile 
delinquents); each person shall be 
individually determined to meet the 
specified criteria.

(c) States may include in their 
services plan, subject to the limitations 
of Subpart D, any appropriate service 
which they plan to provide to prevent or 
remedy abuse, neglect or exploitation of 
children or adults as set forth in this 
section.

§ 1396.66 Monthly gross income.
(a) Monthly gross inccome means the 

monthly sum of income received by an 
individual from the following sources 
that are identified by the U.S. Census 
Bureau in computing the median income:

(1) M oney wages or salary—i.e., total 
money earnings received for work 
performed as an employee, including 
wages, salary, Armed Forces pay, 
commissions, tips, piece-rate payments, 
and cash bonuses earned, before 
deductions are made for taxes, bonds, 
pensions, union dues, and similar 
purposes.

(2) N et incom e from  nonfarm self- 
em ploym ent—i.e., gross receipts minus 
expenses from one’s own business, 
professional enterprise, or partnership. 
Gross receipts include the value of all 
goods sold and services rendered. 
Expenses include costs of goods 
purchased, rent, heat, light, power, 
depreciation charges, wages and 
salaries paid, business taxes (not 
personal income taxes), and similar 
costs. The value of salable merchandise 
consumed by the proprietors of retail 
stores is not included as part of net 
income.

(3) N et incom e from  farm  self- 
em ploym ent—i.e., gross receipts jninus 
operating expenses from the operation 
of a farm by a person on his own 
account, as an owner, renter, or 
sharecropper. Gross receipts include the 
value of all products sold, government 
crop loans, money received from the 
rental of farm equipment to others, and 
incidental receipts from the sale of 
wood, sand, gravel, and similar items. 
Operating expenses include cost of feed, 
fertilizer, seed, and other farming 
supplies, cash wages paid to farmhands, 
depreciation charges, cash rent, interest 
on farm mortgages, farm building 
repairs, farm taxes (not State and 
Federal income taxes), and similar 
expenses. The value of fuel, food, or 
other farm products used for family 
living is not included as part of net 
income.

(4) S o cia l Security  includes Social 
Security pensions and survivors’ 
benefits, and permanent disability 
insurance payments made by the Social 
Security Administration prior to

deductions for medical insurance and 
railroad retirement insurance checks 
from the U.S. Government.

(5) D ividends, interest (on savings or 
bonds), incom e from  estates or trusts, 
n et rental incom e or royalties include 
dividends from stockholdings or 
membership in associations, interests on 
savings or bonds, periodic; receipts from 
estates or trust funds, net income from 
rental of a house, store, or other 
property to other, receipts from boarders 
or lodgers, and net royalties.

(6) P ublic assistance or w elfare 
paym ents include public assistance 
payment such as AFDC, SSI, State 
Supplemental Payments, and general 
assistance.

(7) Pensions and annuities include 
pensions or retirement benefits paid to a 
retired person or his survivors by a 
former employer or by a union, either 
directly or through an insurance 
company; periodic receipts from 
annuities or insurance.

(8) Unem ploym ent com pensation  
means compensation received from 
government unemployment insurance 
agencies or private companies during 
periods of unemploymernt and any 
strike benefits received from union 
funds.

(9) W orker’s  com pensation means 
compensation received periodically 
from private or public insurance 
companies for injuries incurred at work. 
The cost of this insurance must have 
been paid by the employer and not by 
the person.

(10) Alimony.
(11) Child support.
(12) V eterans’ pensions means money 

paid periodically by the Veterans’ 
Administration to disabled members of 
the Armed Forces or to survivors of 
deceased veterans, subsistence 
allowances paid to veterans for 
education and on-the-job training, as 
well as so-called "refunds” paid to ex- 
servicemen as GI insurance premiums.

(b) E xclusion s from  m onthly gross 
incom e. Excluded from computation of 
monthly gross income are the'following:

(1) per capita payments to or funds 
held in trust for any individual in 
satisfaction of a judgment of the Indian 
Claims Commission or the Court of 
Claims;

(2) Payments made pursuant to the 
Alaska Native Claims Settlement Act to 
the extent such payments are exempt 
from taxation under section 21(a) of the 
Act;

(3) Money received from sale of 
property, such as stocks, bonds, a house, 
or a car (unless the person was engaged 
in the business of selling such property 
in which case the net proceeds would be
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counted as income from self- 
employment);

(4) Withdrawals of bank deposits;
(5) Money borrowed;
(6) Tax refunds;
(7) Gifts;
(8) Lump sum inheritances or 

insurance payments;
(9) Capital gains;
(10) The value of the coupon allotment 

under the Food Stamp Act of 1964, as 
amended, in excess of the amount paid 
for the coupons;

(11) The value of USDA donated 
foods;

(12) The value of supplemental food 
assistance under the Child Nutrition Act 
of 1966 and the special food service 
program for children under the National 
School Lunch Act, as amended;

(13) Any payment received under the 
Uniform Relocation Assistance and Real 
Property Acquisition Policies Act of 
1970;

(14) Earnings of a child under 14 years 
of age (no inquiry shall be made);

(15) Loans and grants, such as 
scholarships, obtained and used under 
conditions that preclude their use for 
current living costs;

(16) Any grant or loan to any 
undergraduate student for educational 
purposes made or insured under any 
program administered by the 
Commissioner of Education under the 
Higher Education Act; and

(17) Home produce utilized for 
household consumption.

Subpart G—Purchase of Service

§ 1396.70 Procurement standards.
FFP is available in the costs of 

purchased services only if they are 
secured in accordance with the 
provisions of Subpart P of 45 CFR Part 
74 where applicable, and the 
requirements of this Subpart. (Subpart P 
of 45 CFR Part 74 is not applicable when 
property or services of one unit of 
government or governmental agency are 
acquired from another government or 
another agency of the same 
government.) Purchase-of-service 
contracts or agreements made with 
public or private agencies or individuals 
in accordance with 45 CFR 1391, Subpart 
D, shall be deemed to conform to the 
requirements in this section through 
December 31,1976.

(a) W ritten contracts. The State 
agency executes a written contract in 
accordance with requirements under 
this part with the agency, individual, or 
organization from which services are 
purchased. In addition to the applicable 
requirements of 45 CFR Part 74, the 
contract shall:

(1) Include all terms of the contract in 
one instrument, be dated, and be 
executed by authorized reresentatives of 
all parties to the contract prior to the 
date of implementation;

(2) Have a definite effective and 
termination date for the provision of 
services;

(3) Contain a detailed description of 
the services to be provided and of the 
methods, including subcontracting, to be 
used by the provider in carrying out its 
obligations under thé contract;

(4) If eligibility determinations are to 
be made by the provider, contain 
criteria in accordance with Subpart F 
which shall bé used by the provider for 
such determinations and specify that the 
provider will inform individuals of their 
right to fair hearings in accordance with 
§ 1396.14;

(5) Provide for a stated number of 
units of services and costs in such a way 
that the unit rate of cost of service and 
the total cost of the contract may be 
determined;

(6) Specify the method and source of 
payment to the provider, including 
collection and disposition of fees, if 
applicable;

(7) Specify that no fees shall be 
imposed by the provider other than 
those set by the State in accordance 
with § 1396.62 and described in the 
services plan;

(8) Include a statement that the 
provider meets applicable State or 
Federal standards as specified in this 
part;

(9) Specify the locations of facilities to 
be used in providing services;

(10) Provide that the provider will 
comply with the requirements of the 
Civil Rights Act of 1964, and for 
safeguarding information in accordance 
with § 1396.10;

(11) . Provide that any subcontracts 
permitted by the contract shall be 
subject to the requirements of this Part; 
and that the provider is responsible for 
the performance of any subcontractor;

(12) Specify requirements for fiscal 
and program responsibility billing, 
records, controls, reports, and 
monitoring procedures; and

(13) Provide for making available 
information to support the State’s claim 
for FFP, including verification of 
eligibility, and of the services provided.

(14) In the case of a private provider 
of medical or remedial care or health- 
related homemaker services, include a 
provision that the provider will comply 
with the requirements of § 1396.72 
regarding submission of certain 
information about ownership or control, 
past business transactions, and certain 
other disclosing entities.

(b) The requirements of this section 
may be satisfied by a simple printed 
contract form so long as all items 
described in paragraph (a) of this 
section are contained therein.

(c) The provisions of this section do 
not apply when services are obtained 
directly by the recipient and payment is 
made to him. (See § 1396.47.)

(d) A written contract is not required 
for purchase of services from an 
individual provider who has no direct 
service employees or subcontractors 
provided:

(1) The State’s statute of frauds does 
not preclude the agency from enforcing 
its unwritten contract with the provider; 
and

(2) The State agency maintains 
documentation of the terms of the 
unwritten contract negotiated with the 
individual provider, including all 
applicable items specified in paragraph
(a) of this section.

§ 1396.71 Rates of payment
(a) FFP is available for expenditures 

for services only where the rates of 
payment for services do not exceed the 
amounts reasonable and necessary to 
assure the quality of service.

(b) Rates of payment for services 
purchased from private agencies and 
third-party public agencies (see
§ 1396.53(d)) may be established on the 
basis of competitive bidding or 
negotiation, utilizing any reasonable 
methods for establishing competitive 
rates, including the Principles for 
Determining Costs under Subpart Q of 
45 CFR Part 74.

(c) Rates of payment for services 
purchased from public agencies which 
are not third-party public agencies shall 
not exceed the cost of those services 
determined in accordance with the cost 
principles prescribed by Subpart Q of 45 
CFR Part 74.

(d) The State agency shall maintain 
records which describe and support the 
rates of payment and the methods used 
to establish and maintain such rates.

(e) Public Health Service grant funds 
from program specified in 42 CFR Part 
50 of the Health Services Funding 
regulation (as well as any matching 
funds required to earn those grant 
funds) which have been made available 
under a grant to a health service project, 
if not required to be used to finance cost 
of services to individuals eligible for 
services under title XX, shall not be 
deemed by the State agency to be 
available to reduce the costs otherwise 
subject to reimbursement under title XX.
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§ 1396.72 Disclosure of information about 
ownership and business transactions.

(а) D efinitions. For purposes of this 
section, § 1396.73, and § 1396.9, the 
following definitions apply:

(1) Agent means any person (including 
a corporation, where applicable) to 
whom a provider delegates the authority 
to obligate or act.

(2) C onvicted  means that a Federal, 
State or local court has entered a 
judgment of conviction, regardless of 
whether an appeal from that judgment is 
pending.

(3) Group o f practitioners means two 
or more providers of medical or 
remedial care who practice their 
profession at a common location 
(whether or not they share common 
facilities, common supporting staff, or 
common equipment).

(4) H ealth-related hom em aker 
services means homemaker services 
provided for persons who need personal 
care and other appropriate services in 
the home because they have medical 
problems.

(5) Indirect ow nership interest means 
any ownership interest in an entity that 
has ownership interest in the provider. 
The term includes an ownership interest 
in any entity that has an indirect 
ownership interest in the provider.

(б) Managing em ployee means a 
general manager, business manager, 
administrator, director or other 
individual who exercises operational or 
managerial control over the hospital, 
nursing facility, or other institution, 
organization, or agency, or who, directly 
or indirectly, conducts the day-to-day 
operations of the institution.

(7) O ther disclosing entity  means any 
other title XX disclosing entity and any 
entity that does not participate in title 
XX, but is required to disclose certain 
information of ownership or control 
because of participation in any of the 
programs established under titles V, 
XVIII, or XIX of the Social Security Act. 
This includes:

(i) A provider, an independent clinical 
laboratory, a renal disease facility, a 
rural health clinic, or a health 
maintenance organization (as defined in 
section 1301(a) of the Public Health 
Service Act) furnishing services under 
the Medicare program;

(ii) An entity (other than an individual 
practitioner or group of practitioners) 
that furnishes, or arranges for the 
furnishing of, items or services for which 
payment may be claimed by the entity 
under any plan or program established 
under title V of the Act or under a State 
Medicaid plan; or

(iii) A carrier or other agency or 
organization that is acting as a fiscal 
intermediary or agent for one or more

providers of services for purposes of 
Part A or Part B of Medicare of the-Act, 
or both, or for purposes of a State 
Medicaid plan.

(8) Ow nership interests means the 
possession of equity in the capital, the 
stock, or the profits of the provider.

(9) Person with an ow nership or 
control interest means a person 
(including, where appropriate, a 
corporation) who:

(i) Has an ownership interest of 5 
percent or more in the provider;

(ii) Has an indirect ownership interest 
equal to 5 percent or more in the 
provider;

(iii) Has a combination of direct and 
indirect ownership interests equal to 5 
percent or more in the provider;

(iv) Is the owner o f an interest of 5 
percent or more in any obligation 
secured by the provider, if the interest 
equals at least 5 percent of the value of 
the property or assets of the provider;

(v) Is an officer or director of a 
provider which is organized as a 
corporation or association; or

(vi) Is a partner in a provider which is 
organized as a partnership.

(10) Provider means a private 
nonprofit or for-profit nongovernmental 
party (other than an individual 
practitioner or group of practitioners) 
which is under contract with the State or 
local agency to deliver services funded 
under title XX.

(11) Significant business transaction  
means any business transaction or 
series of transactions which, during any 
one fiscal year, exceeds the lesser of 
either $25,000 or 5 percent of the total 
operating expenses of the provider.

(12) Subcontractor means an 
individual, agency, or organization 
which by contract:

(i) Assumes major management 
functions of a provider (including 
determination of eligibility); or

(ii) Agrees to deliver specific services 
which a provider has agreed to deliver 
under contract with the State or local 
agency.

(13) Supplier means an entity from 
which a provider purchases goods and 
services used in fulfilling a contract with 
the State or local agency.

(14) W holly ow ned supplier means a 
supplier wholly owned by the provider 
or wholly owned by a person or persons 
holding ownership or control interests in 
the provider.

(b) D isclosure about ow nership and  
control interests. ( !)  Prior to the 
approval of a contract for the purchase 
of medical or remedial care or health- 
related homemaker services, a private 
provider must furnish to the State or 
local agency:

(1) The name and address of each 
person with an ownership or control 
interest in the provider or in any 
subcontractor in which the provider has 
direct or indirect ownership of 5 percent 
or more; and

(ii) The name and address of any 
other private provider or any other 
disclosing entity in which a person with 
an ownership or control interest in the 
provider also has an ownership or 
control interest. The provider shall 
request this information in writing from 
any person with an ownership or control 
interest in the provider. The provider 
shall also keep copies of all these 
requests and the responses to them, 
make them available to the Secretary or 
the State agency upon request, and 
advise the State agency when there is 
no response to a request.

(2) If a provider reports more than one 
name of persons described in paragraph
(b)(1) of this section, and any of the 
persons named are related to each other 
as spouse, parent, child, or sibling, it 
shall report this fact.

(c) (1) A State or local agency shall not 
approve or renew a contract or shall 
terminate an existing contract with a 
private provider of medical or remedial 
care or of health-related homemaker 
services, if the provider fails to disclose 
ownership or control information 
required under this section.

(2) Federal financial participation is ♦ 
not available for payments made to a 
private provider who fails to disclose 
ownership or control information as 
required by this section.

(d) D isclosure about certain business 
transactions. (1) A private provider of 
medical or remedial care or of health- 
related homemaker services shall 
provide, in response to a specific written 
request by the Secretary or State 
agency, complete information about:

(1) The ownership of any 
subcontractor with whom the provider 
has had business transactions totaling 
more than $25,000 during the 12-month 
period ending on the date of the request: 
and

(ii) Any significant business 
transactions between the provider and 
any wholly owned supplier, or between 
the provider and any subcontractor, 
during the 5-year period ending on the 
date of the request.

(2) The provider shall furnish such 
information within 35 days of a request 
of the Secretary, and shall respond to a 
request by a State agency within the 
period specified in regulations of the 
State agency.

(3) FFP is not available in 
expenditures for medical or remedial 
care or health-related homemaker 
services furnished by a provider who
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fails to comply with subparagraphs (1) 
and (2) of this paragraph.

§ 1396.73 Disclosure of information about 
individuals convicted of crimes.

(a) D isclosure. (1) Any hospital, 
nursing facility, or other institution, 
organization, or agency for which 
funding is, or will be claimed under title 
XX for the purchase of any social 
service, medical or remedial care, or 
health-related homemaker services shall 
disclose to the State title XX agency, the 
name of any person:

(1) Who has an ownership or control 
interest in, or is an agent or managing 
employee of, the hospital, nursing 
facility, institution, organization, or 
agency; and

(ii) Who has been convicted of a 
criminal offense related to the person’s 
involvement in any programs under 
titles XVIII, XIX, or XX of the Social 
Security Apt since the inception of these 
programs.

(2) This requirement applies to 
purchases made under a purchase of 
services contract or those made under 
an administrative support contract. It 
also applies whether the services are 
provided directly or under a 
subcontract.

(3) This information shall be provided 
to the State agency prior to the approval 
or renewal of a contract for purchase of 
social services, medical or remedial 
care, or health-related homemaker 
services.

(b) Reports to the Inspector General. 
The State agency shall notify the 
Inspector General of the Department of 
Health and Human Services within 20 
working days of the receipt of any 
application or request for participation 
which discloses the name of a person 
described in paragraph (a), and shall 
provide the name to the Inspector 
General. The State agency shall also 
notify the Inspector General of any 
action it takes on the application or 
request.

(c) State agency denia l or term ination 
o f provider participation. [1) The State 
agency may refuse to enter into or 
renew a purchase of services contract, 
or otherwise refuse to approve a 
provider for participation under title XX, 
if any person who has an ownership or 
control interest in the provider, or who 
is an agent or managing employee of the 
provider, has been convicted of a 
criminal offense related to that person’s 
involvement in any program established 
under titles XVIII, XIX, or the title XX 
social services program.

(2) The State agency may refuse to 
enter into or may terminate a contract if 
it determines that the provider did not 
fully and accurately make any

disclosure required under paragraph (a) 
of this section.

Subpart H—'Training and Retraining

§1396.80 Conditions for FFP.
FFP is available in expenditures for 

personnel training and retraining that is 
directly related to the services program 
if the State meets all requirements of 
this Subpart. The training may include 
in-service training, and short- and long
term training at educational institutions. 
FFP in such training expenditures may 
be claimed inside or outside the State’s 
allotment for services and is available at 
the 75 percent rate. FFP shall be 
available for training expenditures no 
earlier than the date on which FFP is 
available for the provision of services 
under the final services plan in 
accordance with §1396.20.

§1396.81 Who may be trained.
FFP is available for training only the 

following individuals:
(a) State agency staff employed in all 

classes of positions which directly relate 
to the operation of the Title XX program;

(b) Volunteers attached to the State 
agency and supervised by it in relation 
to duties directly related to the program;

(c) Service delivery personnel 
employed by providers (and in instances 
where the provider agency also 
determines eligibility for service, 
eligibility determination personnel 
employed by providers) only when:

(1) A purchase of service contract or a 
purchase of service and eligibility 
determination contract is in effect in 
accordance with Subpart G; and

(2) The training provided is directly 
related to the provision of services or 
the determination of eligibility under the 
contract; and

(3) The provider personnel, during or 
immediately following the training 
period, participate in the provision of 
services or determination of eligibility 
under the contract for a period of time at 
least equal to the period of time for 
which training was provided; and

(d) Persons preparing for employment 
in the State agency in all classes of 
positions which directly relate to 
operation of the title XX program.

(e) Individual providers who are 
currently under contract pursuant to 
Subpart G including, not limited to:

(1) Foster family caregivers who need 
training to enable them to provide 
special services (as specified in 
§ 1396.45) to eligible individuals living in 
the home, or to prepare them to receive 
eligible individuals who need such 
services if the home is used within the 
period covered by the contract, or

(2) Family or in-home day caregivers 
to enable them to provide services to 
eligible individuals already in their care 
or to prepare them to receive eligible 
individuals who need such services, if 
the home is used within the period 
covered by the contract;

(f) Individuals who provide services 
paid for by the recipient, as provided in 
§ 1396.47, if training is directly related to 
such service, and

(g) Foster family caregivers whose 
homes provide a resource to the title XX 
agency in carrying out its directly 
operated foster care services program 
for eligible children and adults.

§ 1396.82 Grants to educational 
institutions.

(a) FFP is available in payments for 
training furnished under grants to 
educational institutions, if all conditions 
specified in this section are met:

(1) Grants are made: (i) For the 
purpose of developing, expanding, or 
improving training for employees of the 
State agency and of providers, or 
persons preparing for employment with 
the State agency; (ii) For an educational 
program (curriculum development, 
classroom instruction, and related held 
instruction) that is directly related to the 
title XX program and provision of 
services; and (iii) For not more than 
three years, renewable subject to the 
provisons of paragraph (b) of this 
section;

(2) Grants are available only to post 
secondary, undergraduate and graduate 
educational institutions and programs 
that have been accredited by the 
appropriate institutional accrediting 
body recognized by the U.S. 
Commissioner of Education. A 
specialized program for which there is a 
specialized accrediting body shall be 
accredited by, have pre-accreditation 
status from, or have applied for, 
accreditation by such body. (45 CFR Part 
149 specifics the criteria and procedures 
for obtaining recognition as an 
accrediting agency or association. Lists 
of currently recognized accrediting 
bodies are published in the Federal 
Register periodically. See also 
“Nationally Recognized Accrediting 
Agencies and Associations” dated June 
1975 and published by the Department 
of Education).

(3) The State agency has written 
policies establishing conditions and 
procedures for such grants; and

(4) Each grant specifies objectives in 
terms of how the educational program is 
related to the title XX services program 
and how it is designed to meet the State 
agency’s manpower needs.

(b) An evaluation of the educational 
program funded by each grant is made
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no later than the close of the second 
year of the grant. The evaluation shall 
be conducted by a panel consisting of 
representatives from the educational 
institution, the State agency, and the 
HDS Regional Office to determine 
whether the conditions and objectives 
specified in the grant are being met.

(c) If a majority of the panel members 
finds that the educational programs are 
failing to meet such conditions and 
objectives, payment shall be terminated 
no later than the close of the second 
year of the grant.

§ 1396.83 Financial assistance to trainees.
(a) FFP is available for expenditures 

in the costs of training persons specified 
in § 1396.81, if the following conditions 
are met, and within the specified 
limitations:

(1) State agency employees and 
service delivery personnel and eligibility 
workers of provider agencies who are in 
attendance full-time at training 
programs for 8 consecutive workweeks 
or longer have a legally binding 
commitment to continue to work in the 
State or provider agency for a period of 
time at least equal to the period for 
which financial assistance is granted.

(2) Persons preparing for employment 
in the State agency are:

(i) Selected by the State agency and 
accepted by the school;

(ii) Pursuing educational programs 
approved by the agency; and

(iii) Legally committed to work for the 
State agency for a period of time at least 
equal to the period for which financial 
assistance is granted if employment is 
offered within 6 months after training is 
completed. If not employed by the State 
agency, such persons shall keep the 
agency informed of their employment 
status for one year.

(b) State agency responsibilities. The 
State agency shall:

(1) Offer employment to the individual 
preparing for employment in the State 
agency during the 6 months following 
completion of the training, unless 
precluded by Merit System 
requirements, legislative cuts, position 
freezes, or other circumstances beyond 
the agency’s control; and

(2) Evaluate the training programs.
(c) Any recoupment of funds by the 

State from trainees failing to fulfill their 
commitment under this section shall be 
treated as a refund and deducted from 
total training costs for the purpose of 
determing net costs for FFP.

§ 1396.84 Activities and costs matchable 
as training expenditures.

Costs matchable as training 
expenditures include:

(a) State agency em ployees. (1) For 
State agency employees in full-time 
training programs of eight consecutive 
work weeks or longer (with no assigned 
agency duties); salaries (including fringe 
benefits), or stipends, dependency 
allowances, travel, and education costs 
(that is, tuition, books, and supplies);

(2) For State agency employees in full
time training programs of less than eight 
consecutive work weeks: per diem, 
travel and educational costs:

(3) For State-agency employees in 
part-time training programs (part of 
work week, evenings, mornings): 
Education costs.

(b) State agency sta ff developm ent 
personnel. For State agency staff 
development personnel (including 
support staff), assigned full time to 
training functions with respect to State 
agency or provider agency staff: 
salaries, fringe benefits, travel and per 
diem. (Costs of staff spending less than 
full time on training for the title XX 
program, including costs of other State 
agency staff under the supervision of the 
State agency Director of Staff 
Development, must be allocated 
according to the time actually spent on 
such training.)

(c) State agency training activities. (1) 
For experts outside the State agency 
engaged to develop or conduct special 
programs: salary, fringe benefits, travel 
and per diem;

(2) For State agency training activities 
directly related to the title XX program: 
cost of use of space, postage, teaching 
supplies, and purchaser or development 
of teaching materials and equipment— 
for example, books and audio visual 
aids.

(d) Persons preparing fo r em ployment. 
For persons preparing for employment 
with the State agency: stipends, travel, 
and education costs.

(e) Provider agency personnel'. FFP is 
available in the following costs of 
training provider agency personnel as 
training eosts, provided there is a 
contract with the State agency which 
includes such training; such costs are 
not included in the cost of services 
purchased from the provider agency; 
and such costs are reasonably 
assignable to title XX training:

(1) For provider agency employees in 
full-time training programs of 8 
consecutive work weeks or longer (with 
no assigned provider agency duties): 
travel and education costs;

(2) For provider agency employees in 
full-time training programs of less than 8 
consecutive work weeks: per diem, 
travel, and education costs;

(3) For provider agency employees on 
part-time educational leave: education 
costs;

(f) Provider agency sta ff developm ent 
personnel. For provider agency staff 
development personnel (including 
support staff) engaged in providing 
training to State title XX agency staff or 
provider agency staff eligible for 
training under § 1396.81 salaries and 
fringe benefits, travel and per diem.

(g) Provider agency training activities.
(1) For experts outside the provider 
agency engaged to develop or conduct 
special programs: salary, fringe benefits, 
travel and per diem.

(2) For provider agency training 
activities directly related to the title XX 
program: cost of. teaching supplies and 
purchase or development of teaching 
materials and equipment—for example 
books and audio-visual aids.

(h) Individual providers. For 
individual providers and foster parents 
in part-time training: travel and 
education costs.

(1) Paym ents to educational 
institutions. Under conditions specified 
in § 1396.82, for curriculum development, 
classroom and field instruction: salaries, 
fringe benefits and travel of instructors; 
clerical assistance; teaching materials 
and equipment—for example, books and 
audio-visual aids.

§ 1396.85 Activities and costs not 
matchable as training expenditures.

FFP is not available for the following 
as expenditures outside the State’s 
allotment for social services. Such 
expenditures are matchable as 
administrative costs (not training 
expenses) under the State’s allotment 
for services.

(a) Salaries of newly-employed 
workers in the State agency or a 
provider agency while are in orientation;

(b) Salaries of State agency 
employees who attend training 
programs less than full-time for a period 
of less than eight consecutive work 
weeks;

(c) Salaries of supervisors (day-to-day 
supervision of staff is not a training 
activity);

(d) Attendance at meetings or 
conferences of professional 
organizations; and

(e) Employment of students on a 
temporary basis, such as in the 
summertime.

§ 1396.86 Training of title XX child day 
caregivers.

Notwithstanding § 1396.81, effective 
April 1,1981, the State agency shall 
establish and implement a training plan 
for child day caregivers that meets the 
requirements of 45 CFR Part 71.
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Subpart I—General Provisions

§ 1396.90 Expenditures for which Federal 
financial participation is available.

General:
(a) Federal financial participation is 

available only for expenditures which 
are made in accordance with grant 
administration requirements set forth in 
45 CFR Part 74, and, where appropriate, 
allocated in accordance with the cost 
allocation provisions of 45 CFR 1395.2.

(b) Under this Part, expenditures for 
the following are also considered 
appropriate in addition to those 
allowable costs listed in 45 CFR Part 74;

(1) Costs of transportation (such as 
tokens or tickets); and medical 
examinations, when necessary for the 
development of a services plan or when 
precedent to obtaining a service for an 
individual, provided such medical 
examination is not available to the 
individual under title XVIII or title XIX 
of the Act. Contracts for medical 
examinations or other health-related 
services under an administrative 
support agreement are subject to the 
disclosure provisions of § 1396.72 and
§ 1396.73.

(2) Costs of State advisory committees 
on services, including expenses of 
members in attending meetings, 
supportive staff, and other technical 
assistance;

(3) Costs of agency staff attendance at 
meetings pertinent to the development 
or implementation of Federal and State 
service policies and programs;

(4) Cost to the agency for the use of 
volunteers in the program; and

(5) Costs of technical assistance, data 
collection, surveys and studies 
performed by other public agencies, 
private organizations or individuals to 
assist the State agency in developing, 
planning, monitoring, and evaluating the 
services program.

§ 1396.91 Expenditures for which Federal 
financial participation is not available.

Federal financial participation is not 
available under this part in expenditures 
for—

(a) Carrying out any maintenance 
assistance payments functions or any 
other functions or activities which are 
not related to services under this Part;

(b) The purchase, construction, or 
major modification of any land, building 
or other facility, or fixed equipment, 
except to the extent of depreciation or 
use allowances in accordance with the 
cost principles prescribed by Subpart Q 
of 45 CFR Part 74; and

(c) Housing costs for families and 
individuals including rent, deposits, 
purchase, construction, major 
renovation or repair.

§ 1396.92 Federal financial participation in 
State Claims for Abortions.

Federal financial participation in 
State claims for abortions is governed 
by 42 CFR 441.200 through 441.203 and 
441.205 through 441.208.

§ 1396.93 Nonexpendable personal 
property: Conditions for FFP.

(a) B asis and Purpose. This section 
prescribes rules on availability of FFP 
for acquisition and depreciation of 
nonexpendable personal property and 
on accounting for and managing the 
property.

(b) D efinitions. As used in this 
section, unless the context indicates 
otherwise:

“B ook value”  of property traded in 
means acquisition cost minus the 
amount depreciated through the date of 
trade-in. (If the State claimed FFP in the 
acquisition cost when it acquired the 
property, the book value is zero.)

"D epreciation exp en se" means the 
portion of the acquisition cost 
assignable to a particular time period of 
the estimated useful service life of the 
property.

"N onexpendable personal property”  
means tangible property of any kind, 
except real property, that has a useful 
life of more than one year and an 
acquisition cost of $300 or more per unit.

(c) A va ila b ility  o f FFP. Except as 
provided in paragraph (d) of this section, 
FFP is available in expenditures for 
nonexpendable personal property only 
in the depreciation expense, or an 
annual use allowance of 6% percent of 
acquisition cost, applicable to the period 
for which the property is used in the 
social services program.

(d) E xceptions based on acquisition  
cost and use o f property. (1) Except as 
specified in paragraphs (d)(2), (d)(3), and
(d)(4), the State agency may claim FFP 
in full in expenditures for acquiring 
nonexpendable personal property 
costing less than $5,000. In the case of 
property acquired with a trade-in, this 
$5,000 limitation is applied to the 
amount paid for the new property plus 
the book value of the property traded.

(2) Subject to the rules governing 
reasonable and necessary rates in 
§ 1396.71(a), a State agency may claim 
FFP in full during the year of purchase, 
without regard to the $5,000 limitation in 
paragraph (d)(1), for motor vehicles to 
which it has title and that are used for:

(i) Social services delivery program by 
the State or local agency or by a 
provider of services under a contract 
with either of them; or

(ii) Administration of the social 
services program by the State or local 
agency.

(3) FFP is available only on the basis 
of paragraph (c) of this section if the 
property is acquired by a provider under 
a cost reimbursement contract with the 
State agency, unless the State agency 
has title to the property and the contract 
provides for the return of the property or 
its residual value at the completion of 
the contract.

(4) In the case of property acquired by 
the State agency for use by 
organizational units of that agency, or of 
a parent agency, that are treated as 
indirect cost centers or pools in a HDS 
cost allocation plan, FFP is available 
only in accordance with paragraph (c) of 
this section or on the basis of indirect 
costs negotiated by HHS.

(e) D istribution o f  costs.—(1) C osts o f  
property used in  a single activity. The 
State agency may charge costs directly 
to a single activity that has a separate 
rate of FFP, if the property is being used 
exclusively for that activity at the time 
of expenditures fpr the property.

(2) C osts o f  property used in  m ore 
than one activity. The State agency 
must distribute costs by one of the 
following methods:

(i) Using cost centers or pools and 
allocation bases that will distribute the 
costs consistent with use of the property 
at the time of expenditures. The agency 
must distribute any credits for property 
sold or retained for use in non-Federal 
programs in a manner consistent with 
the method used to distribute 
expenditures when the property was 
acquired (see 45 CFR 74.139 for HHS 
policies on disposition).

(ii) Using a common distribution 
factor for all property or for 
classifications of property (e.g., costs of 
desks may be distributed by number of 
staff employed in each activity). For 
property sold or retained for use in non- 
Federal programs, the agency must 
distribute credits to programs or 
activities by using the same distribution 
factors that are applied to expenditures 
for property acquired in the quarter in 
which credits occurred.

G. 45 CFR Part 229, now located in 
Chapter II, is transferred to Chapter XIII, 
Subchapter K, and redesignated as a 
new Part 1397 as follows:

PART 1397—STANDARD SETTING 
REQUIREMENTS FOR MEDICAL AND 
NONMEDICAL FACILITIES WHERE SSI 
RECIPIENTS RESIDE

Sec.
1397.0 Scope.
1397.1 Definitions.
1397.10 Responsibilities of States in 

identifying facilities and designating 
standard-setting authorities, effective 
October 1,1977.
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Sec. *
1397.20 Responsibilities of designated 

standard-setting authorities.
1397.30 State certification to the Department 

of Health and Human Services.
Authority: Sec. 1102, 49 Stat. 647 (42 U.S.C. 

1302).

§ 1397.0 Scope.
This part requires States, effective 

October 1,1977, to create or designate 
one or more State or local authorities to 
establish, maintain, and ensure the 
enforcement of standards for any 
category of institutions, foster homes, or 
group living arrangements in which, as 
determined by the State, a significant 
number of recipients of Supplemental 
Security Income (SSI) benefits resides or 
is likely to reside. SSI residents who live 
in relevant facilities which violate any 
of the standards will be subject to a 
reduction in their SSI payments by the 
Social Security Administration. The 
reduction will be in an amount equal to 
any State supplementary benefit or 
other payment made by the State for 
any medical or remedial care provided 
them by the facility.

§ 1397.1 Definitions.
For purposes of this part:
(a) A n y  category o f institutions, foster  

hom es, and group living arrangements 
means residential facilities which 
provide both room and board and 
continuous protective oversight to the 
residents and are:

(1) Non-medical or medical facilities 
of any size (other than those certified for 
participation in the Medicaid or 
Medicare programs) which are publicly 
or privately operated on a nonprofit for- 
profit basis.

(b) M edica l or rem edial care means 
care directed toward the correction or 
amelioration of a medical condition 
which has been diagnosed as such by a 
licensed medical practitioner operating 
within the scope of medical practice as 
defined by State law, and the care is 
provided by or under the direct 
supervision of a medical practitioner or 
other health professional licensed by the 
State or credentialed by the appropriate 
professional organization.

§ 1397.10 Responsibilities of States in 
identifying facilities and designating 
standard-setting authorities, effective 
October 1,1977.

(a) Each State shall determine the 
kinds of residential facilities (as defined 
under § 1397.1) in which a significant 
number of SSI recipients resides or is 
likely to reside.

(b) Each State shall create or 
designate one or more State or local 
authorities to establish, maintain, and 
ensure the enforcement of any 
standards for the residential facilities

identified in accordance with paragraph 
(a) of this section.

§ 1397.20 Responsibilities of designated 
standard-setting authorities.

Each standard-setting authority shall, 
effective October 1,1977:

(a) E stablish standards. (1) The 
standards shall be appropriate to the 
needs of the SSI recipients residing in 
the facilities and to the character of the 
facilities involved. In addition, they 
shall govern such matters as:

(1) Admission policies (including a 
continuous needs assessment and 
referral to appropriate resources);

(ii) Safety;
(iii} Sanitation {cleanliness and 

hygienic procedures); and
(iv) Protection of civil rights (under 

the United States Constitution, the Civil 
Rights Act of 1964, Section 504 of the 
Rehabilitation Act of 1973, and all other 
relevant provisions of Federal and State 
laws).
If a standard-setting authority has 
standards already in place, including 
those listed in subparagraphs (i) through
(iv) of paragraph (a)(1) of this section, 
the standards meet the requirement.

(2) Under this requirement, the 
authority may provide for waivers of a 
standard under specified criteria.

(3) The authority shall notify the 
public and providers about the need for 
affected facilities to meet its standards.

(4) The authority shall provide the 
State’s title XX agency,.annually (as 
arranged with that agency), with a 
summary of each standard for each kind 
of facility, for publication in the title XX 
services plans.

(b) E stablished  procedures fo r  
enforcing the standards. The 
enforcement procedures shall include:

(1) Periodic inspection of facilities;
(2) Provision of technical assistance; 

and
(3) Use of a warning system which 

provides for an opportunity for a 
deficient facility to comply and for the 
residents to move out if .the facility fails 
to do so. The standard-setting authority 
shall establish specific time periods:

(i) For a deficient facility to carry out 
a plan approved by the standard-setting 
authority to correct any violation of a 
standard which cannot be waived; and

(ii) For the standard-setting authority, 
if the facility fails to comply, to arrange 
for informing in writing all residents of 
the facility (including, where 
appropriate, the families, guardians,kor 
representative payees of SSI residents) 
of the standard which the facility does 
not meet, and of the time period during 
which residents may relocate if they 
wish before the authority reports the 
deficient facility to the Social Security

Administration. The standard-setting 
authority shall also provide all residents 
with a list of approved facilities and 
agencies which will help them move if 
they wish. The purpose is to let the 
residents know they do not have the 
protection of the standard, and to give 
them time and assistance to move if the 
absence of the standard endangers them 
or penalizes their SSI benefit.

(c) Report d eficien t fa c ilities  to the 
S o cia l Security  Adm inistration. (1) At 
the conclusion of the relevant time 
period(s) given a deficient facility to 
correct violation of a standard or for 
residents to move out of a facility, as 
described in paragraph (b)(3) of this 
section, each designated standard
setting authority shall report to the 
appropriate Regional Office of the Social 
Security Administration the name and 
address of any facility which no longer 
meets the standards and the effective 
date of the violation. The purpose is to 
enable the Social Security 
Administration to reduce SSI benefits to 
SSI residents living in a facility in 
violation of standards, in accordance 
with the requirements of Section 505 of 
Pub. L. 94-566. “The Unemployment 
Compensation Amendments of 1976.’*

(2) If and when a deficient facility 
again meets the standards, the standard- 
setting authority shall notify the Social 
Security Administration of the effective 
date of its approval of the facility.

(d) M aintain and m ake records 
available. (1) M aintenance o f  records. 
Each authority shall:

(1) Keep a record of the details of each 
violation of a standard by a facility; and

(ii) If a standard is waived, maintain a 
record including the name and address 
of each facility granted a waiver, the 
standard waived, and the justification 
for waiving it.

(2) A va ila b ility  o f  records to the 
p ublic. Each authority shall make 
available without charge to interested 
individuals a single copy of:

(i) A complete set of standards for 
each type of facility;

(ii) The procedures used in the State 
to insure the enforcement of standards;

(iii) The list of facilities (name and 
address) that have been granted waivers 
of each standard, including the 
justification for the waiver; and

(iv) The list of facilities (name and 
address) found in violation of a 
standard, including the details of each 
violation.

§1397.30 State certification to the 
Department of Health and Human Services.

(a) Each State shall cerify annually to 
the HHS, official in the Regional Office 
who receives title XX plans, that:
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(1) It has created or designated an 
authority or authorities to establish, 
maintain, and insure the enforcement of 
standards, in accordance with §1397.10;

(2) It has made available, without 
charge, information about full standards, 
enforcement proceedings, and, where 
applicablé, waivers of standards, and 
violations of standards by specific 
facilities, as required under
§1397.20(d) (2); '

(3) It has published in the State’s title 
XX proposed and final annual services 
plans:

(i) A summary of the content of each 
standard established for each type of 
facility, in accordance with § 1397.20(a); 
and

(ii) The name and address of each 
designated standard-setting authority 
from which interested individuals may 
obtain, without charge, the information 
about full standards, enforcement 
procedures, waivers of standards, and 
violations, in accordance with
§ 1397.20(d); and

(4) Each standard-setting authority 
has reported to the relevant Social 
Security Administration Regional Office 
the names and addresses of facilities 
which are in violation of standards, in 
accordance with § 1397.20(c):

(b) Thé certification shall be in the 
form of a factual statement signed by 
the Chief Executive of the State or his 
designee and submitted within the first 
quarter following the beginning of a 
State’s title XX program year.
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